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chapter 5

Shared Responsibility for Human Rights 
in the Algorithmic Age: Why Business Should Be 
the States’ Ally to Eliminate Discrimination

Fabian Lütz

1	 Introduction

As algorithms transform online and offline worlds for equality, this chapter 
explores the role of businesses in ensuring a human rights compliant approach 
to regulating algorithms.1 States and businesses around the world increasingly 
invest in Artificial Intelligence (“ai”) and adopt and rely on ai systems2 to 
make decisions.3 Biases and discrimination could occur when ai and algo-
rithms are used to complement or substitute human decision-​making. For 
example, biases can occur in credit lending4 or algorithmic recruitment tools 
which use datasets to train, validate, test and run the algorithm. Those data-
sets use historic data, which might contain stereotypes and biases from the 
real world and therefore lead to biased or discriminatory decisions.5 Biases can 

	1	 The author would like to thank the organizers and participants of the conference Business 
and Human Rights in Lausanne (June 30 to July 1, 2023) and in particular Dr. Joseph 
Wilson for his very useful oral and written comments on the draft chapter. For the sake 
of simplicity, algorithms and ai systems are used interchangeably. ai systems are under-
stood here as a “machine-​based system that for explicit or implicit objectives, infers, from 
the input it receives, how to generate outputs such as predictions, content, recommenda-
tions or decisions that may influence physical or virtual environments” (Art. 2 Council of 
Europe, [cets 225] –​ Artificial Intelligence; Art. 3(1) ai Act).

	2	 See “The oecd Framework for the Classification of ai systems,” Organisation for 
Economic Co-​operation and Development (“oecd”), accessed May 25, 2024, https://​wp​
.oecd​.ai​/app​/uplo​ads​/2022​/02​/Cla​ssif​icat​ion​-2​-pager​-1​.pdf​.

	3	 See “Artificial Intelligence: ChatGPT Inc,” The Economist, Business, July 1, 2023, 48, which 
is developing ai adoption index by business.

	4	 See Web Arnold, “analysis: What Lenders Should Know About ai and Algorithmic Bias,” 
Bloomberg Law, April 25, 2023, https://​news​.bloom​berg​law​.com​/bloomb​erg​-law​-analy​
sis​/analy​sis​-what​-lend​ers​-sho​uld​-know​-about​-ai​-and​-algo​rith​mic​-bias​.

	5	 See Matthew Burgess, Artificial Intelligence (wired guides): How Machine Learning Will 
Shape the Next Decade (Random House Business, 2021), 77–​80; probably the most cited 
example is the algorithm developed by Amazon. See Jeffrey Dastin, “Insight –​ Amazon 
scraps secret ai recruiting tool that showed bias against women,” Reuters, October 11, 2018, 
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also occur in word associations or embeddings,6 which are often used for train-
ing algorithms or within machine learning algorithms, such as search engines 
that identify patterns in order to rank or suggest the next word in the auto-​
complete function of search engines. Another example is the biased distribu-
tion of online job advertisements in the framework of micro-​targeting which 
can be biased or discriminatory, like on the basis of race or gender. Finally, sim-
ilar to the retrieval of existing data with search engines that might be biased 
or stereotyped, since the increased use of Large Language Models (“llm s”), 
biases can also occur in text or images generated by llm s.7 In order to reduce 
such biases and algorithmic discrimination, this chapter argues for businesses 
and states to have a a shared responsibility based on human rights frameworks 
and gives some elements that should form part of any legislative framework. 
Considering the global nature of ai, multinational enterprises8 and interna-
tional organizations play a primordial role in shaping the human rights frame-
work on ai. The G7 recently called for responsible ai and global governance.9

The Toronto Declaration, which aims to protect the right to equality and 
non-​discrimination in machine learning systems, clearly sets out to hold pri-
vate sector actors to account by specifically stating “[i]‌nternational law clearly 
sets out the duty of states to protect human rights; this includes ensuring the 
right to non-​discrimination by private sector actors.”10 Calls for regulating ai 

https://​www​.reut​ers​.com​/arti​cle​/us​-ama​zon​-com​-jobs​-aut​omat​ion​-insi​ght​/ama​zon​-scr​
aps​-sec​ret​-ai​-rec​ruit​ing​-tool​-that​-sho​wed​-bias​-agai​nst​-women​-idUSKC​N1MK​08G​.

	6	 Tolga Bolukbasi, et al., “Man is to Computer Programmer as Woman is to Homemaker? 
Debiasing Word Embeddings,” arXiv, July 21,2016, https://​arxiv​.org​/abs​/1607​.06520​.

	7	 See for example the generation of images of ceo with the prompt “ceo” which cre-
ates images of mostly men with light skin color; see Leonardo Nicoletti and Dina Bass, 
“Humans are Biased. Generative ai is Even Worse,” Bloomberg, June 9, 2023, https://​www​
.bloomb​erg​.com​/graph​ics​/2023​-gen​erat​ive​-ai​-bias​/?srnd=​equal​ity#xj4y7v​zkg, notably on 
Stable Diffusion’s text-​to-​image model which produced biased and stereotyped images in 
relation to gender and race.

	8	 See for example the “oecd Guidelines for Multinational Enterprises on Responsible 
Business Conduct,” oecd, June 8, 2023, paras. 5, 51, and 54, https://​www​.oecd​-ilibr​
ary​.org​/fina​nce​-and​-inv​estm​ent​/oecd​-gui​deli​nes​-for​-multin​atio​nal​-ente​rpri​ses​-on​-resp​
onsi​ble​-busin​ess​-condu​ct​_8​1f92​357​-en and “Recommendation of the Council on Artificial 
Intelligence,” oecd, amended May 3, 2024, https://​legal​inst​rume​nts​.oecd​.org​/en​/inst​rume​
nts​/oecd​-legal​-0449​.

	9	 “Ministerial Declaration: The G7 Digital and Tech Ministers’ Meeting –​ 30 April 2023,” G7/​
G20, April 30, 2023, paras. 39–​48, https://​g7g20​-docume​nts​.org​/datab​ase​/docum​ent​/2023​
-g7​-japan​-mini​ster​ial​-meeti​ngs​-ict​-minist​ers​-minist​ers​-langu​age​-mini​ster​ial​-decl​arat​
ion​-the​-g7​-digi​tal​-and​-tech​-minist​ers​-meet​ing​.

	10	 “The Toronto Declaration: Protecting the right to equality in machine learning,” Toronto 
Declaration, May 16, 2018, para. 38, https://​www​.tor​onto​decl​arat​ion​.org​/decl​arat​ion​-text​
/engl​ish​/ (“Toronto Declaration”).
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and holding ai companies that create algorithms accountable are increasingly 
heard, which is not surprising considering companies make increasing use of 
ai systems such as ChatGPT or gpt-​411 and different scholars have raised con-
cerns over the dangers of an algocracy.12 The UN Committee on Economic, 
Social and Cultural Rights has equally emphasized that “States parties must 
[…] adopt measures, which should include legislation, to ensure that indi-
viduals and entities in the private sphere do not discriminate on prohibited 
grounds.”13 Within this spirit, the Toronto Declaration insists that

States should put in place regulation compliant with human rights law for 
oversight of the use of machine learning by the private sector in contexts 
that present risk of discriminatory or other rights-​harming outcomes, 
recognizing technical standards may be complementary to regulation. 
In addition, non-​discrimination, data protection, privacy and other areas 
of law at national and regional levels may expand upon and reinforce 
international human rights obligations applicable to machine learning.14

Relying on UN reports and policy proposals on race, disability, and gender as 
well as existing and proposed human rights frameworks on ai, this chapter 
discusses biased decision-​making and discriminatory outcomes of ai. Rather 

	11	 Jules Thomas et al., “De ChatGPT à Midjourney, les intelligences artificielles génératives 
s’installent dans les entreprises,” LeMonde April 26, 2023 https://​www​.lemo​nde​.fr​/econo​
mie​/arti​cle​/2023​/04​/25​/de​-chat​gpt​-a​-mid​jour​ney​-les​-intell​igen​ces​-artifi​ciel​les​-gene​rati​
ves​-s​-ins​tall​ent​-dans​-les​-entre​pris​es​_6​1708​73​_3​234​.html​.

	12	 See for example, Arthur Grimonpont, Algocratie: Vivre libre à l’heure des algorithmes 
(Actes Sud, 2022); Hugues Bersini and Gilles Badinet, Algocratie: Allons-​nous donner le 
pouvoir aux algorithmes? (De Boeck Supérieur, 2023).

	13	 “General Comment No. 20, Non-​discrimination in economic, social and cultural rights 
(arts 2, para. 2, of the International Covenant on Economic, Social and Cultural Rights),” 
UN Committee on Economic, Social and Cultural Rights (“cescr”), July 2, 2009, para. 11, 
https://​www​.ohchr​.org​/en​/docume​nts​/gene​ral​-comme​nts​-and​-reco​mmen​dati​ons​/gene​
ral​-comm​ent​-no​-20​-2009​-non​-dis​crim​inat​ion​.

	14	 Toronto Declaration, supra note 10, at para. 40. See in this context also Art. viii of the 
Spanish Carta Derechos Digitales: “Derecho a la igualdad y a la no discriminación en el 
entorno digital: 1. El derecho y el principio a la igualdad inherente a las personas será 
aplicable en los entornos digitales, incluyendo la no discriminación y la no exclusión. 
En particular, se promoverá la igualdad efectiva de mujeres y hombres en entornos digi-
tales. Se fomentará que los procesos de transfor-​ mación digital apliquen la perspectiva de 
género adoptando, en su caso, medidas específicas para garantizar la ausencia de sesgos 
de género en los datos y algoritmos usados.” “Carta Derechos Digitales,” La Moncloa, July 
24, 2021, Article viii, https://​www​.lamonc​loa​.gob​.es​/pre​side​nte​/acti​vida​des​/Docume​
nts​/2021​/140​721​-Car​ta​_D​erec​hos​_​Digi​tale​s​_Re​dEs​.pdf​.
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than being neutral or value-​free, algorithms are only as “good” as the under-
lying data and the design choices of their creators. Both data and design can 
reflect existing inequalities and stereotypes of society, reinforce discrimina-
tion, or facilitate multiple or intersectional discrimination. Algorithmic dis-
crimination is understood here as an unjustified difference in treatment on 
the basis of a protected characteristic (such as gender or race), where a human 
decision is either fully or partially replaced or substantially assisted by an algo-
rithm which causes a discrimination for a human.15

First, assuming regulating ai is a conditio sine qua non, the author sketches 
out the role of business in supporting and ensuring a human rights compliant 
approach to avoid discrimination (Section 3). Self-​binding ai principles and 
standards of companies are mushrooming worldwide (Section 2). In parallel, 
international organizations and governments are proposing regulation on ai 
to protect human rights (Section 4). The analysis will be based on a review and 
discussion of selected relevant self-​binding ai standards of business as well as 
soft law and legal proposals that foresee a specific role of businesses to achieve 
human rights in the algorithmic context.16

	15	 See also the proposed definition of algorithmic discrimination in the US Blueprint for an 
ai Bill of Rights: “‘Algorithmic discrimination’ occurs when automated systems contrib-
ute to unjustified different treatment or impacts disfavoring people based on their race, 
color, ethnicity, sex, religion, age, national origin, disability, (..) or any other classifica-
tion protected by law.” “Blueprint for an ai Bill of Rights,” The White House, last modified 
November 22, 2023, https://​www​.whi​teho​use​.gov​/ostp​/ai​-bill​-of​-rig​hts​/defi​niti​ons​/​.

	16	 See for example “Recommendation cm/​Rec(2020)1 of the Committee of Ministers to 
member States on the human rights impacts of algorithmic systems,” Council of Europe 
(“CoE”), April 8, 2020, https://​rm​.coe​.int​/09000​0168​09e1​154; “Report of the Special 
Representative of the Secretary-​General on the issue of human rights and transna-
tional corporations and other business enterprises, John Ruggie –​ Guiding Principles 
on Business and Human Rights: Implementing the United Nations ‘Protect, Respect 
and Remedy’ Framework,” UN Human Rights Council (“hrc”), March 21, 2011, https:  
//​dig​ital​libr​ary​.un​.org​/rec​ord​/705​860?ln=​en&v=​pdf (“ungp s”); “Rights of persons with 
disabilities: Report of the Special Rapporteur on the rights of persons with disabilities,” 
hrc, December 28, 2021, https://​www​.ohchr​.org​/en​/docume​nts​/thema​tic​-repo​rts​/ahrc4​
952​-art​ific​ial​-intel​lige​nce​-and​-rig​hts​-pers​ons​-disab​ilit​ies​-rep​ort; “Racial discrimina-
tion and emerging digital technologies: a human rights analysis –​ Report of the Special 
Rapporteur on contemporary forms of racism, racial discrimination, xenophobia and 
related intolerance*,” hrc, June 18, 2020, https://​www​.und​ocs​.org​/Home​/Mob​ile?Fina​
lSym​bol=​A%2FHRC%2F44%2F57&Langu​age=​E&Dev​iceT​ype=​Desk​top&LangRe​ques​
ted=​False; “The right to privacy in the digital age*, Report of the United Nations High 
Commissioner for Human Rights,” hrc, September 13, 2021, https://​www​.ohchr​.org​
/en​/docume​nts​/thema​tic​-repo​rts​/ahrc4​831​-right​-priv​acy​-digi​tal​-age​-rep​ort​-uni​ted​-nati​
ons​-high; “Digital Innovation, technologies and the right to health: Report of the Special 
Rapporteur on the right of everyone to the enjoyment of hte highest attainable standard 
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Second, against the background of a risk of an (in)visible shift from classical 
public lawmaking towards private rule-​setting, this chapter critically assesses 
the advantages and limits of including businesses in private regulatory tasks to 
avoid discrimination. Arguing for a (human) rights-​based approach as funda-
ment for regulation, it acknowledges the essential role of business in reducing 
biases and discrimination and recognizes that in specific situations, such as 
very competitive markets with a demand by consumers for non-​discriminatory 
ai, less regulatory intervention may be required.

In conclusion, the chapter argues for recognizing a shared responsibility 
of businesses and states for human rights in the algorithmic age. It identifies 
and sketches out their respective roles and regulatory approaches to achieve 
less biases and discrimination (see Section 6 on elements and recommenda-
tions for a potential “shared responsibility” framework). Involving businesses 
as partners and addressees of obligations imposed by legal frameworks is 
more important than ever in a world where ai technologies, such as llm s,17 
are developed and deployed more quickly than regulators are able to adopt 
or adapt new binding rules.18 In any case, while waiting for new general or 
specific ai rules to be adopted, regulators can rely on general principles of 
law or specific laws dealing with the technological issues, to investigate and 
deal with algorithmic discrimination to the extent possible.19 UN experts 
recently recalled the urgent need for regulation and transparency with regard 

of physical and mental health,” hrc, April 23, 2023, https://​www​.ohchr​.org​/en​/docume​
nts​/thema​tic​-repo​rts​/ahrc5​365​-digi​tal​-inn​ovat​ion​-techn​olog​ies​-and​-right​-hea​lth, which 
recalls for example that “the same rights that are protected offline must be protected with 
the use of digital tools and in the online world.”

	17	 “An llm is a computerized language model, embodied by an artificial neural network 
using an enormous amount of ‘parameters’ that are (pre-​)trained on many gpu s in rel-
atively short time due to massive parallel processing of vast amounts of unlabeled texts 
(..);” see “Large language model,” Wikipedia, accessed May 25, 2024, https://​en​.wikipe​
dia​.org​/wiki​/Large​_lan​guag​e​_mo​del; See also David Nield, “How ChatGPT and Other 
llm s Work –​ and Where They Could Go Next,” wired, April 30, 2023, https://​www​.wired​
.com​/story​/how​-chat​gpt​-works​-large​-langu​age​-model​/​.

	18	 Therefore, regulators need to adopt sufficiently broad definitions and principles that 
capture potential future ai developments and that at the same time rely on specific and 
detailed requirements for regulating ai systems. The EU, for example, relies on a reg-
ulatory technique that enables the European Commission to change the Annex to the 
Regulation and thereby ensures a dynamic regulatory system that is fit for purpose to 
adapt flexibly to new arising ai systems.

	19	 See for example the policy recommendation in the report “Ghost in the Machine,” 
Norwegian Consumer Council, June 2023, 60, https://​storag​e02​.for​bruk​erra​det​.no​/media​
/2023​/06​/gen​erat​ive​-ai​-rapp​ort​-2023​.pdf:​ “[e]‌nfo​rcem​ent agencies must not wait for 
upcoming regulation. Instead, they must immediately investigate generative ai systems 
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to new and emerging technologies highlighting the non-​discrimination and 
gender angle.20 However, shared responsibility should not lead to regulatory 
capture. Relying on regulation always entails the risk of regulatory capture,21 
especially in areas where technical knowledge is essential to understand-
ing the regulatory object. As a recent example from the aviation industry  
has shown.22

2	 Self-​binding ai Principles and Ethical Standards (Soft Law)

Without much exaggeration, one can speak of the mushrooming of ai prin-
ciples, best practices, and ethical guidelines on ai.23 The reasons for this phe-
nomenon, whether they are window-​dressing, ethics washing, pure marketing, 
or conscious and deliberate efforts to address the issues at the company level, 
will not be discussed. What is of interest in the following analysis is the topics 
addressed by those non-​binding guidelines (2.1) and the limits and shortcom-
ings of mere soft law instruments when it comes to addressing algorithmic 
discrimination (2.2). Even though non-​binding in nature, some principles or 

and apply relevant legal provisions from their respective legal frameworks, such as data 
protection, competition, product safety and consumer law.”

	20	 See “New and emerging technologies need urgent oversight and robust transparency: UN 
experts,” Office of the United Nations High Commissioner for Human Rights (“ohchr”), 
June 2, 2023, https://​www​.ohchr​.org​/en​/press​-relea​ses​/2023​/06​/new​-and​-emerg​ing​-techn​
olog​ies​-need​-urg​ent​-oversi​ght​-and​-rob​ust​-trans​pare​ncy​.

	21	 See for example Richard A. Posner, “The Concept of Regulatory Capture: A Short, 
Inglorious History,” in Preventing Regulatory Capture: Special Interest Influence and 
How to Limit it, eds. Daniel Carpenter and David A. Moss (Cambridge University Press, 
2013), 49–​56.

	22	 A recent example of potential regulatory capture is the US Federal Aviation 
Administration’s reliance on Boeing’s engineers in certifying Boeing 737 max planes, 
where the faulty Maneuvering Characteristics Augmentation System (mcas) which pro-
vides consistent airplane handling characteristics in a very specific set of unusual flight 
conditions resulted in two crashes. See for example the report of the Ethiopian Ministry 
investigating the causes of the plane crash. “Investigation Report on Accident to the 
B737-​max8 Reg. et-​avj Operated by Ethiopian Airlines, 10 March, 2019,” The Federal 
Democratic Republic of Ethiopia Ministry of Transport and Logistics Aircraft Accident 
Investigation Bureau, December 23, 2022, https://​bea​.aero​/filead​min​/user​_upl​oad​/ET​_30​
2​_​_B​737​-8MA​X​_AC​CIDE​NT​_F​INAL​_REP​ORT​.pdf​.

	23	 Anna Jobin, Marcello Ienca, and Effy Vayena, “The global landscape of ai ethics guide-
lines,” Nature Machine Intelligence 1, no. 9 (September 2019): 389–​99. See also Helga 
Nowotny, In ai We Trust: Power, Illusion and Control of Predictive Algorithms (Polity Press, 
2021), 123–​25.
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social impact statements that include guidance for avoiding biases and non-​
discrimination could actually bring about meaningful change if relied upon by 
developers in their daily coding activities as guidance (3.).24

2.1	 The Main Principles in Non-​binding Guidelines
Companies follow ai principles that typically address some of the main topics 
of equality and non-​discrimination using wording derived from the diversity, 
inclusion, equality, and non-​discrimination context.25 As such, most guidelines 
issued by the major ai companies (gafam)26 address human rights issues27 
but tend to avoid specific issues of gender equality or non-​discrimination.

As a matter of illustration, diversity and inclusion, which is better perceived 
as a political as opposed to a legal objective, needs to be addressed by poli-
cies rather than in a legal framework. One company stated that despite gen-
eral consensus, reports and studies by public bodies that demonstrate a lack of 
diversity among coders and developers28 in ai companies that:

	24	 For example, Nicholas Diakopoulos et al., “Principles for Accountable Algorithms and a 
Social Impact Statement for Algorithms,” fat/​ml, accessed May 25, 2024, https://​www​
.fatml​.org​/resour​ces​/pri​ncip​les​-for​-acco​unta​ble​-alg​orit​hms​.

	25	 See for example Annie Batlle, Aude Bernheim, and Flora Vincent, L’intelligence artificielle, 
pas sans elles! (Belin, 2019).

	26	 “Our Principles,” Google, accessed May 25, 2024, https://​ai​.goo​gle​/pri​ncip​les​/;  
“Transformieren Sie verantwortungsvolle ki von der Theorie in die Praxis,” Amazon, 
accessed May 25, 2024, https://​aws​.ama​zon​.com​/de​/mach​ine​-learn​ing​/resp​onsi​ble​-mach​
ine​-learn​ing​/; “Facebook’s five pillars of Responsible ai,” Meta, June 22, 2021, https://​ai​
.faceb​ook​.com​/blog​/facebo​oks​-five​-pill​ars​-of​-resp​onsi​ble​-ai​/; “Microsoft Responsible ai 
Standard, v2,” Microsoft, June 2022, https://​query​.prod​.cms​.rt​.micros​oft​.com​/cms​/api​/am​
/bin​ary​/RE5c​mFl​. Under the dsa, some of the services of Google (Play, Maps, Shopping), 
Apple (AppStore), and Amazon (Store) have been designated as “Very Large Online 
Platforms” which result in additional compliance requirements. Equally, Bing (Microsoft) 
and Google Search have been designated as Very Large Online Search Engines. See “Digital 
Services Act: Commission designates first set of Very Large Online Platforms and Search 
Engines,” European Commission, April 25, 2023, https://​ec​.eur​opa​.eu​/com​miss​ion​/pres​
scor​ner​/det​ail​/en​/ip​_​23​_2​413​.

	27	 Some even issue general human rights reports; see, for example, Miranda Sissons, “A 
Closer Look: Meta’s First Annual Human Rights Report,” Meta, July 14, 2022, https://​about​
.fb​.com​/news​/2022​/07​/first​-ann​ual​-human​-rig​hts​-rep​ort​/​.

	28	 Kimberly A. Houser, “Can ai solve the Diversity Problem in the Tech Industry: Mitigating 
Noise and Bias in Employment Decision-​Making,” Stanford Technology Law Review 22 
(February 2019): 290–​354; Susan Leavy, “Gender Bias in Artificial Intelligence: The Need for 
Diversity and Gender Theory in Machine Learning,” paper presented at the Proceedings 
of the 1st international workshop on gender equality in software engineering, May 27 –​ 
June 3, 2018, https://​iee​expl​ore​.ieee​.org​/docum​ent​/8452​744​.
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We are also prioritizing ai Diversity & Inclusion education efforts for 
our ai team when hiring and training employees, and setting clear d&i 
expectations for our ai managers. We aim to better ensure that the people 
making our ai products are from as diverse a range of backgrounds and 
perspectives as the people using them, and that we are inclusive of a broad 
range of voices in our decision-​making.29

It is good that companies address these issues in their ai principles, but in prac-
tice they also need to follow up on those promises to ensure that diverse mind-
sets of developers lead to less biased algorithm designs. Such general statements 
in ai company policies resemble marketing statements and should similarly be 
complemented by measurable targets, such as achieving 40% representation 
of underrepresented groups. Statistics on the representation of women in ai 
companies could inform customers of these ai projects whether the priority 
goals are pursued in hiring and training. In addition, the decision-​making pro-
cess should be made more transparent in order to verify whether the ai lifecycle 
indeed includes the broad range of backgrounds claimed in the company policy.

On biases Google outlines its position on avoiding biases in its ai Principles 
under the heading “2. Avoid creating or reinforcing unfair bias.” It states that

ai algorithms and datasets can reflect, reinforce, or reduce unfair biases. 
We recognize that distinguishing fair from unfair biases is not always sim-
ple, and differs across cultures and societies. We will seek to avoid unjust 
impacts on people, particularly those related to sensitive characteristics 
such as race, ethnicity, gender, nationality, income, sexual orientation, 
ability, and political or religious belief.

While it can be acknowledged that efforts to address biases and unjust impacts 
on humans is welcomed, merely repeating legal requirements is not sufficient 
in the algorithmic age. Discrimination based on protected characteristics is 
prohibited in most jurisdictions around the world and should therefore clearly 
guide the company’s actions. Amazon dedicates one paragraph to biases in its 
guide on Responsible Machine Learning30 and utilizes a tool called Amazon 

	29	 Meta, “Facebook’s five pillars,” supra note 26.
	30	 “Responsible Machine Learning,” Amazon Web Services (“aws”), accessed May 25, 2024, 

2, https://​d1​.awssta​tic​.com​/resp​onsi​ble​-mach​ine​-learn​ing​/resp​onsi​ble​-use​-of​-mach​ine  
​-learn​ing​-guide​.pdf​.
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SageMakerClarify31 to detect biases, the company defines biases as “imbalances 
in data or disparities in the performance of a model across different groups. 
Amazon SageMaker Clarify helps you mitigate bias by detecting potential bias 
during data preparation, after model training, and in your deployed model by 
examining specific attributes.” Rather than merely stating policy goals, such 
examples present concrete tools that could be used by the company or as ele-
ments in a legislative framework to address the issues. Meta also disposes of 
tools to address biases, stating that Facebook “is continually improving our 
Fairness Flow tools and processes to help our ml engineers detect certain 
forms of potential statistical bias in certain types of ai models and labels.”32 
These efforts are a notable step in the right direction, as they can serve as tools 
to achieve the objectives inside and outside legislative frameworks.

On fairness, Google acknowledges that

First, ml models learn from existing data collected from the real world, 
and so an accurate model may learn or even amplify problematic pre-​
existing biases in the data based on race, gender, religion or other char-
acteristics. For example, a job-​matching system might learn to favor 
male candidates for ceo interviews, or assume female pronouns when 
translating words like “nurse” or “babysitter” into Spanish, because that 
matches historical data.

Discussing concrete examples of biases and potential discriminations is use-
ful as it draws attention to the risks and shows the company’s awareness of 
the problems. Microsoft, for example, set a goal to minimize stereotyping that 
states that “Microsoft ai systems that describe, depict, or otherwise represent 
people, cultures, or society are designed to minimize the potential for stereo-
typing (…) identified demographic groups, including marginalized groups.” 
Facebook also states that: “To help us consider these issues from a broad 
range of perspectives, Facebook’s Responsible Innovation team and Diversity, 
Equity & Inclusion team both facilitate input from a wide range of external 
experts and voices from underrepresented communities.”33 Here again, broad 

	31	 “Amazon SageMaker Clarify,” aws, accessed May 25, 2024, https://​aws​.ama​zon​.com​
/de​/sagema​ker​/clar​ify​/?sagema​ker​-data​-wrang​ler​-whats​-new​.sort​-by=​item​.addit​iona​lFie​
lds​.postD​ateT​ime&sagema​ker​-data​-wrang​ler​-whats​-new​.sort​-order=​desc​.

	32	 Meta has even published an academic paper regarding the issue of fairness. See Chloé 
Bakalar et al., “Fairness On The Ground: Applying Algorithmic Fairness Approaches to 
Production Systems,” arXiv, March 24, 2021, https://​arxiv​.org​/abs​/2103​.06172​.

	33	 Meta, “Facebook’s five pillars,” supra note 26.
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political statements are difficult to verify for consumers or regulatory authori-
ties. Credibility would be added if accompanied by statistics or concrete exam-
ples of how the policy goals foster and impact the development of ai systems.

While the ai principles appear to be a marketing product in its own way –​ 
the wording is appealing and appears to be addressing a popular issue –​, there 
are still many limits and shortcomings if companies aim to address and effec-
tively diminish algorithmic discrimination. Notably, many company guide-
lines remain vague and, while they pose general principles or ideas, they do 
not concretely show how the company attempts to avoid discriminatory out-
comes (see Table 5.1).

2.2	 Limits and Shortcomings
In contrast to a national or regional legal standard, while most guidelines have 
many similarities, no single guideline addresses the same issues. This is true not 
only for the general issues of transparency, accountability, and responsibility, 
but also with regard to issues of equality and non-​discrimination. This creates 

table 5.1	 Human rights values contained in tech companies ai policies (human rights 
values modelled and based on largely on oecd 2020 recommendation on ai and 
values attributed on the basis of the analysis of the selected tech companies ai 
guidelines or principles)a

Human rights 
values

Amazon Facebook Google

Non-​
discrimination

(-​) (-​) (-​)

Equality (+​)* (+​)* (+​)*
Diversity (+​)* (+​) * (+​)*
Fairness (+​) ** (+​) ** (+​) ***
Internationally 
recognized labour 
rights

(-​) (-​) (-​)

Biases (+​) ** (+​) ** (+​) **

a	 (+​) indicates that the company has a policy on the relevant human rights value and (-​) indi-
cates no dedicated policy was formulated in the ai guidelines. In addition, a value for each 
company policy is assigned in accordance with its relevance and suitability to address within 
the framework of non-​binding guidelines the human rights values effectively with the rele-
vant company policy (*** =​ adequate, ** =​ limited, * =​ not sufficient).
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different situations for consumers using a given service, as each business is 
free to set up their own particular guidelines which leads to legal uncertainty. 
Contrary to legal standards, an analysis of several guidelines also reveals the 
broad and imprecise formulation of some of these standards (see Table 5.1). 
Finally, while these guidelines can be invoked vis-​à-​vis the company itself and 
might eventually give rise to the ability to “litigate” rights within a system set 
up by the company,34 they do not guarantee not guarantee the kind of gain 
cause that accompanies a lawsuit in a national court.

2.3	 Concrete Guidance Addressed at ai Developers
Some non-​binding documents, like the Fairness, Accountability, and 
Transparency in Machine Learning (fat/​ml), can be of added value, if com-
panies use them while developing algorithms. For example, the Principles for 
Accountable Algorithms try to “Ensure that algorithmic decisions do not create 
discriminatory or unjust impacts when comparing across different demograph-
ics (e.g. race, sex, etc).” And the Social Impact Statement for Algorithms,35 asks

that algorithm creators develop a Social Impact Statement using the 
above principles as a guiding structure. This statement should be revis-
ited and reassessed (at least) three times during the design and devel-
opment process: design stage, pre-​launch, and post-​launch. When the 
system is launched, the statement should be made public as a form of 
transparency so that the public has expectations for social impact of the 
system.

Such non-​binding principles can incorporate non-​discrimination principles 
into algorithmic design. Using specific design questions templates is another 
effective approach to improve companies’ impact statements. The method can 
be used by designers, developers, and tech companies during the model and 

	34	 For example, see Meta, which set up the Facebook Oversight Boards which it wants to 
operate in a similar way as real courts of law where complaints can be launched, and 
decisions are published on the website. According to the company’s explanation, “[t]‌he 
Oversight Board reviews content decisions made by Meta to see if the company acted in 
line with its policies, values, and human rights commitments. The Board can choose to 
overturn or uphold Meta’s decision.” See “Improving how Meta treats people and com-
munities around the world,” Oversight Board, accessed May 25, 2024, https://​ove​rsig​htbo​
ard​.com​.

	35	 Diakopoulos et al., “Principles for Accountable Algorithms,” supra note 24.
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design phase.36 It can impact everything from the automated decision (Who 
is the audience and who will be most affected?), to bias detection (How to 
test the algorithm? What is the threshold for measuring and correcting biases 
notably for groups protected against discrimination by law), to diversity con-
siderations (Is the design team representative enough?).37 Such self-​regulatory 
approaches can be used regardless of the existence of any current or future 
regulatory requirements and to mitigate bias and discrimination.

Specific guidance could take the form of a simple din-​A4 page that is handed 
out to developers: it would recall some of the main risks of biases, stereotypes, 
and discrimination in relation to design of models, algorithms, and datasets. 
Even if the knowledge is already present in the developers’ mindset or has been 
disseminated by training and seminars, it can make a difference to directly 
address the person in charge of developing the algorithm. Similar to the air-
line industry where pilots have been thoroughly trained, checklists are used 
to ensure the application of some fundamental principles and to ensure that 
key procedures are properly implemented. Such concrete guidance, specifically 
designed for those who create algorithms, can be made a requirement in legis-
lative frameworks, which could support the reduction of biases and discrimina-
tory potential at the design stage.

3	 The Role of Business to Preserve Human Rights

Multi-​stakeholder approaches to human rights are good practice.38 One could 
argue that there is a special role and responsibility for businesses to preserve 
human rights39 and avoid discriminatory outcomes in their algorithms. After 

	36	 See, for example, Nicol Turner Lee, Paul Resnick, and Genie Barton, “Algorithmic bias 
detection and mitigation: Best practice and policies to reduce consumer harms,” 
Brookings, May 22, 2019, https://​www​.brooki​ngs​.edu​/artic​les​/algo​rith​mic​-bias​-detect​
ion​-and​-mit​igat​ion​-best​-practi​ces​-and​-polic​ies​-to​-red​uce​-consu​mer​-harms​/; specifically 
Table 1. Design questions template for bias impact statement.

	37	 See supra note 24, from which questions have been summarised.
	38	 See “Safeguarding freedom of expression and access to information: guidelines for 

a multistakeholder approach in the context of regulating digital platforms,” United 
Nations Educational, Scientific and Cultural Organization (“unesco”), April 27, 2023, 
https://​unes​doc​.une​sco​.org​/ark:​/48223​/pf000​0384​031​.loc​ale=​en; Jonathan Andrew and 
Frédéric Bernard, Human Rights Responsibilities in the Digital Age: States, Companies, and 
Individuals (Bloomsbury, 2021).

	39	 See, for example, the United Nations Forum on Business and Human Rights, where the 
12th Session in November 2023 is addressed “[t]‌owards effective change in implementing 
obligations, responsibilities and remedies,” which also mentions “gender, business and 
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all, they create those ai systems which rather than being neutral or infallible,40 
have potentially biased and discriminatory effects on humans. Companies 
open and provide a platform, service, or product which can cause harm and 
violate human rights.41 If a private business wants to make a profit by offering 
a service, it should also bear the responsibility to avoid and diminish human 
rights harms caused by the same ai technologies they profit from. In that 
sense, the recent Open Letter42 signed by ai scientists and ethicists to tem-
porarily ban ai technologies superior to Chat-​gpt-​4 is interesting because it 
raises the question of whether companies should have this moral responsibil-
ity or whether it should be incorporated into law.43 In relation to the ungp s,44 
a UN working group focusing on the issue of human rights and transnational 
corporations and other business enterprises recommended that businesses 
“invest in and sustain a focus on building their capacities to fulfill their respon-
sibility to respect human rights across their activities, operations and business 
relationships.”

It is argued here that throughout the of development ai systems –​ from the 
idea, conception of the model and the design of the algorithm to the deployment, 
monitoring, revision and correction of the algorithm –​ businesses should have  
obligations to ensure that they do not cause harm of a discriminatory nature 
to humans (3.1). Several proposed tools that are aimed at achieving less biases 
and discrimination will be analyzed from the lens of the role and the obliga-
tions of businesses (3.2).

human rights,” as a standing issue of the Forum. “12th United Nations Forum on Business 
and Human Rights,” ohchr, November 27–​29, 2023, https://​www​.ohchr​.org​/en​/eve​
nts​/sessi​ons​/2023​/12th​-uni​ted​-nati​ons​-forum​-busin​ess​-and​-human​-rig​hts​.

	40	 See Nicolas Sabouret and Laurent Bibard, L’intelligence artificielle n’est pas une question 
technologique (De l’aube, 2023), 39.

	41	 This logic also seems to underly the European Union’s regulatory framework, such as 
the Digital Services Act. Regulation (EU) 2022/​2065 of the European Parliament and of 
the Council of 19 October 2022 on a Single Market For Digital Services and amending 
Directive 2000/​31/​ec (Digital Services Act) (Text with eea relevance), oj l 277, October 
27, 2022.

	42	 “gpt-​4 Technical Report,” OpenAI, arXiv, March 4, 2024, https://​arxiv​.org​/pdf​/2303​.08774​.
	43	 Italy for example prohibited the use of Open ai’s ChatGPT due to gdpr violations. The 

current Council of Europe legal proposal suggests the option for Member States to ban or 
temporarily limit the use of certain ai systems.

	44	 “Building capacity for the implementation of the Guiding Principles on Business and 
Human Rights: Report of the Working Group on the issue of human rights and transna-
tional corporations and other business enterprises*,” hrc, May 18, 2023, para. 84, https:  
//​www​.ohchr​.org​/en​/docume​nts​/thema​tic​-repo​rts​/ahrc5​324​-build​ing​-capac​ity​-imp​leme​
ntat​ion​-guid​ing​-pri​ncip​les​-busin​ess​.
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3.1	 Business Responsibilities to Avoid Human Rights Harm and 
Discrimination throughout the Lifecycle of ai Systems

Many guidelines, business consultancies, or legal standards contain references 
and links in their ai principles concerning the role of companies in the pro-
tection of human rights.45 To avoid human rights violations, many companies 
actively foresee processes at company level.

The oecd Guidelines and Recommendations call on to respect the princi-
ple of non-​discrimination and promote equality between women and men. 
The oecd Guidelines for Multinational Enterprises, for example, explicitly 
refer to non-​discrimination in hiring practices as well as promotion prac-
tices (paras. 5), non-​discrimination in employment and occupation (para. 
51), the principle of non-​discrimination, and refer to obligations contained 
in this regard in the International Labor Organization (“ilo”) Conventions  
(para. 54).

The oecd/​legal/​0449, Recommendation of the Council on Artificial 
Intelligence, which is understood to complement existing oecd instruments, 
includes recommendations both for governments and for ai actors, including 
businesses.46 The oecd “calls on all ai actors to promote and implement, 
according to their respective roles, the following Principles for responsible 
stewardship of trustworthy ai.”47

Within the principle of human-​centered values and fairness, the oecd 
states that “ai actors should respect the rule of law, human rights and dem-
ocratic values, throughout the ai system lifecycle. These include freedom, 
dignity and autonomy, privacy and data protection, non-​discrimination and 
equality, diversity, fairness, social justice, and internationally recognized 
labour rights.”48 On transparency and explainability, the Recommendation 
states that “ai Actors should commit to transparency and responsible disclo-
sure regarding ai systems. To this end, they should provide meaningful infor-
mation, appropriate to the context, and consistent with the state of art.”

Under the principle of robustness, security and safety, it is recommended 
that “ai actors should ensure traceability, including in relation to datasets, pro-
cesses and decisions made during the ai system lifecycle, to enable analysis of 

	45	 See for example Maria Luciana Axente and Ilana Golbin, “9 ethical ai principles for orga-
nizations to follow,” World Economic Forum, June 23, 2021, https://​www​.wefo​rum​.org​/age​
nda​/2021​/06​/ethi​cal​-pri​ncip​les​-for​-ai​/​.

	46	 The G7 recently reaffirmed the oecd “Recommendation,” supra note 8; see G7/​G20, 
“Ministerial Declaration,” supra note 9, at notably paras. 39–​42.

	47	 oecd, “Recommendation,” supra note 8, at Point iii.
	48	 Id. at Point iv, 1.2 Human-​centered values and fairness.
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the ai system’s outcomes and responses to inquiry, appropriate to the context 
and consistent with the state of art” and that “ai actors should, based on their 
roles, the context, and their ability to act, apply a systematic risk management 
approach to each phase of the ai system lifecycle on a continuous basis to 
address risks related to ai systems, including privacy, digital security, safety 
and bias.”

Finally, on accountability, it is recommended that “ai actors should be 
accountable for the proper functioning of ai systems and for the respect of 
the above principles, based on their roles, the context, and consistent with the 
state of art.”

These recommendations, addressed at businesses, are useful for regulators 
to consider and point to in order to identify the relevant areas where businesses 
can have a human rights impact. Notably, where businesses are the source of 
the information or the origin of the algorithm, it makes sense to reflect on the 
need for regulatory frameworks. UN reports also address recommendations 
to both states and businesses, but they tend to highlight some obligations for 
companies with particularity.

The Toronto Declaration identifies three core elements or steps for cor-
porate human rights diligence for machine learning systems: (a) iden-
tification of potential discriminatory outcomes; (b) prevention and  
mitigation of discrimination and tracking of responses; and (c) transpar-
ency regarding efforts to identify, prevent and mitigate discrimination.49

Similarly, the Council of Europe originally assigned some obligations to states 
and others to businesses in the proposed Draft Framework Convention on ai. 
While Chapter ii and specifically Articles 5–​7 addressed public authorities, 
Article 8 for example specifically addressed private actors.50 However, in the 
final version of the Framework Convention, the scope is restricted to public 

	49	 Toronto Declaration, supra note 10, at paras. 44–​51, as summarized in hrc, “Racial dis-
crimination,” supra note 16, at para. 60.

	50	 Article 8(b)of the Draft Convention: “effective guidance is provided to relevant public and 
private actors on how to prevent and mitigate any adverse impacts of the application of 
an artificial intelligence system on the enjoyment of human rights and fundamental free-
doms, the functioning of democracy and the observance of the rule of law in their oper-
ations.” “Revised Zero Draft [Framework] Convention on Artificial Intelligence, Human 
Rights, Democracy, and the Rule of Law,” Committee on Artificial Intelligence (“cai”), 
January 6, 2023, Article 8(b), https://​rm​.coe​.int​/cai​-2023​-01​-revi​sed​-zero​-draft​-framew​
ork​-con​vent​ion​-pub​lic​/168​0aa1​93f​.
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actors and includes only private actors acting on behalf of public authorities 
(Art. 3(1)(a)).

While the European Union’s ai Act, adopted by co-​legislators in 2024, takes 
the legal nature of an EU Regulation, it assigns obligations to companies, states 
and supervisory authorities, but in particular to the developers and users of ai 
systems that want to use systems within the EU market or where the impacts 
of the ai system affect the EU market. In that sense, the EU ai Act can be seen 
as a sort of product regulation which produces compliance requirements and 
costs for companies.

Major ai companies use tools throughout the ai lifecycle to ensure fairness 
and/​or detect biases in their algorithms or machine learning tools.51 Other 
resources used by ai companies include specific guides for ai developers and 
programmers as well as education and training52 to ensure fair and non-​biased 
algorithms. It would be wise for global ai regulators to take note of the exist-
ing assessment infrastructure and capabilities among ai companies when 
they design new rules. They should also work with independent researchers to 
assess the concrete needs and feasibility of regulatory obligations, for example 
to detect, diminish, and eliminate biases from the design, training and other 
datasets in order to reduce discriminatory outcomes.

3.2	 The Tools of the Soft Law Instruments and Proposed Regulatory 
Frameworks to Achieve Non-​discriminatory ai Systems

Among the soft law instruments, the tools suggested can be regrouped in three 
categories based on the amount of involvement required by businesses and 
potential compliance efforts: information, active and passive obligations, and 
far-​reaching involvement. Information requirements include providing infor-
mation to ai systems users and publishing relevant information such as reports 
on bias audits on websites. Active obligations include conducting ex ante 
assessments, such as bias audits, to check algorithms for potential biased data-
sets, biased design, or discriminatory impacts. Passive requirements include all 
regulatory actions by public authorities that check or verify compliance with 

	51	 “How we’re using Fairness Flow to help build ai that works better for everyone,” Meta, 
March 31, 2021, https://​ai​.faceb​ook​.com​/blog​/how​-were​-using​-fairn​ess​-flow​-to​-help​-build​
-ai​-that​-works​-bet​ter​-for​-every​one​/; aws, “Amazon SageMaker Clarify,” supra note 31.

	52	 Amazon for example considers that “Continuous education on the latest developments in 
ml is an important part of responsible use. aws offers the latest in ml education across 
your learning journey through programs like the aws Machine Learning University (Bias 
and Fairness Course).” These videos are available online at Machine Learning University, 
“Responsible ai,” YouTube, November 22, 2022, https://​www​.yout​ube​.com​/playl​ist?list  
=​PL8P​_Z6C​4Gcu​VMxh​wT9J​O​_nK​uW0Q​MSJ​-cZ​.

  

 

 

 

 

 

https://ai.facebook.com/blog/how-were-using-fairness-flow-to-help-build-ai-that-works-better-for-everyone/
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a given regulation and granting access to businesses for certain activities, like 
sourcing code or creating datasets.

Among the proposed hard law instruments, several tools are usually pro-
posed to ensure that regulatory goals like bias mitigation and reducing  
discriminatory impacts of algorithms are met. First, several proposed interna-
tional frameworks53 suggest bias audits, a tool that can be used either before 
market entrance or for monitoring the ai system while in use. Typically, the 
aim of a bias audit is to detect any biases or discriminatory outcomes and cor-
rect them before releasing an ai system on the market. Second, known from 
environmental impact or human rights, algorithmic impact assessments are 
considered a comprehensive tool used to check for compliance with bias and 
discrimination requirements. Companies need to provide detailed informa-
tion to show that they made all required efforts to ensure no or less biases and 
discrimination in their algorithms.54 Third, transparency and documentation 
tools enable potential victims of discrimination and authorities to verify any 
violations. Fourth, prohibition is a strong tool used to prohibit the use of an ai 
system in very specific circumstances in an effort to avoid human rights harms. 
Fifth, an essential tool to ensure compliance is the possibility to impose fines 
on companies that develop or use ai systems.

4	 Legislative Human Rights Frameworks for ai (Hard Law)

Human Rights frameworks that apply business expectations in differing 
degrees are found at UN level, notably in several reports outlining recommen-
dations for businesses and states (4.1). At the Council of Europe (CoE) level, a 
legal framework on ai and Human Rights is in the works (4.2), and at the EU 
level, the ai Act has been just adopted, which is based on the respect of funda-
mental rights (4.3). While both the CoE and the EU legislative frameworks will 
be enforceable by national and the Luxembourg and Strasbourg courts, the 
proposed ideas at UN level are less binding but have been nevertheless placed 
in this section due to their potential repercussions. Regardless of the type of 

	53	 See for example, the nyc Law, infra TABLE 5.2, The White House, “Blueprint,” supra 
note 15, the EU ai Act, infra TABLE 5.2, but also mentioned as options in the oecd, 
“Recommendation,” supra note 8, and the CoE Framework Convention, infra TABLE 5.2.

	54	 See for example the “Algorithmic Impact Assessment tool,” Government of Canada, 
accessed May 25, 2024, https://​www​.can​ada​.ca​/en​/gov​ernm​ent​/sys​tem​/digi​tal​-gov​ernm​
ent​/digi​tal​-gov​ernm​ent​-inno​vati​ons​/resp​onsi​ble​-use​-ai​/algo​rith​mic​-imp​act​-ass​essm​
ent​.html​.
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table 5.2	 Tools to achieve non-​discriminatory ai systemsa

Tools Soft law Hard law Proposals

Risk management 
system or Bias 
audits to address 
risk of biases

oecd (1.4.c) nyc (§ 20–​870, 
20–​871)

EU (Art. 9), CoE 
(Articles 16, 12, 
24)

Human 
Rights Impact 
Assessments 
(hria) or 
Algorithmic 
Impacts 
Assessment (aia)

(-​) (-​) EU (Art. 27)b, CoE 
(Art. 16)

Transparency and 
Documentation 
tools

oecd (1.3) nyc (§ 20–​871) EU (Art. 10–​13), 
CoE (Art. 8)

Remedies/​
Complaint 
mechanism

oecd (1.5) nyc (§ 20–​872) EU (Art. 85, 86), 
CoE (Art. 14, 15)

Fines/​Penalties oecd (1.5) nyc (§ 20–​872) EU (Art. 97)

a	 This table analyses the tools that are mentioned in the existing soft (oecd, CoE) and hard law 
frameworks (A Local Law to amend the administrative code of the city of New York, in rela-
tion to automated employment decision tools, Law 2021/​144, December 11, 2021), text avail-
able online at https://​legis​tar​.coun​cil​.nyc​.gov​/Legisl​atio​nDet​ail​.aspx?ID=​4344​524&GUID  
=​B0519​15D​-A9AC​-451E​-81F8​-65960​32FA​3F9&Opti​ons=​ID%7CT​ext%7C&Sea​rch=​ (“nyc 
Law”) as well proposed legislative frameworks on ai (“Council of Europe Framework 
Convention on Artificial Intelligence and Human Rights, Democracy and the Rule of Law,” 
CoE, adopted May 17, 2024, https://​rm​.coe​.int​/168​0afa​e3c (“CoE Framework Convention”); 
Proposal for a Regulation of the European Parliament and of the Council Laying Down 
Harmonised Rules on Artificial Intelligence (Artificial Intelligence Act) and Amending 
Certain Union Legislative Acts, com(2021) 206 final, 2021/​0106(cod), April 21, 2021 (“EU ai 
Act”)). The final text, as adopted by co-​legislators was published on May 21, 2024, text avail-
able online at https://​data​.consil​ium​.eur​opa​.eu​/doc​/docum​ent​/PE​-24​-2024​-INIT​/en​/pdf 
(“ai Act”). While the ai Act will in principle apply 24 months after entry into force of the 
Regulation, some specific provisions apply after 6 months, 12 months or 36 months, Art. 113 
ai Act.

b	 Spain adopted a Digital Rights Charter in 2021, which includes specific principles on equality 
and non-​discrimination; see notably La Moncloa, “Carta Derechos Digitales,” supra note 14, 
at Article viii.
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https://legistar.council.nyc.gov/LegislationDetail.aspx?ID=4344524&GUID=B051915D-A9AC-451E-81F8-6596032FA3F9&Options=ID%7CText%7C&Search=
https://rm.coe.int/1680afae3c
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instrument or the level of implementation, the impact from the point of view 
of human rights law is key.55

	55	 See for example Matilda Arvidsson and Gregor Noll, “Artificial Intelligence, Decision 
Making and International Law,” Nordic Journal of International Law 92, no. 1 (April 
2023): 1–​8.

table 5.3	 Legislative human rights frameworks

United Nations Council of 
Europe

European Union

General ai 
framework

(-​) Currently, 
only reports and 
political calls

(+​) (+​) but among 
the general 
principles, 
equality and non-​
discrimination

Discrimination-​
specific 
instrument

(+​) cedaw 
as general 
instrument 
and currently 
a General 
Recommendation 
(N°40 is drafted 
which includes 
considerations 
on ai and 
algorithmic 
discrimination)

(-​) but planned 
Legal Instrument 
by 2025

(-​) partially some 
of the issues of 
biases and non-​
discrimination 
could be 
addressed with 
the regulation of 
ai systems in the 
area of education 
and labor market 
(Ex: ai recruitment 
systems)

Equality and 
Discrimination 
principles

(+​) ungp s (+​) (+​)

Specific 
requirements or 
recommendations 
for business

(+​) (+​) Article 8 (+​) The 
requirements are 
mostly addressed 
to businesses

 

 

 



168� Lütz

4.1	 UN Level
The Report of the Special Representative of the Secretary-​General John Ruggie 
on the Issue of Human Rights and Transnational Corporations and Other 
Business Enterprises, or the “Guiding Principles on Business and Human 
Rights” (“ungp s”), is a major reference document for business and human 
rights.56 The ungp s, adopted by the UN Human Rights Council by Resolution 
17/​4 on 16 June 2011, are a set of principles directed at governments and busi-
nesses that clarify their duties and responsibilities in the context of business 
operations. For instance, Pillar 2 spells out foundational and operational prin-
ciples that specify businesses’ responsibility to avoid social impacts wherever 
they operate and whatever their size or industry, and address any impact that 
does occur. The ungp s rely on three pillars focused on business’ obligation to 
respect, states’ obligation to protect and the possibility for accountability and 
remedies.57

Principle 11 stipulates in general that “Business (…) should avoid infring-
ing on the human rights of others and should address adverse human rights 
impacts with which they are involved.” Principle 12 further specifies what that 
means in terms of the legal framework: “The responsibility of business enter-
prises to respect human rights refers to internationally recognized human 
rights –​ understood, at a minimum, as those expressed in the International 
Bill of Human Rights and the principles concerning fundamental rights set 
out in the International labour Organization’s Declaration on Fundamental 
Principles and Rights at Work.” Principle 13 then details specific obligations of 
businesses:

The responsibility to respect human rights requires that business enter-
prises: (a) Avoid causing or contributing to adverse human rights impacts 
through their own activities, and address such impacts when they occur; 
(b) Seek to prevent or mitigate adverse human rights impacts that are 
directly linked to their operations, products or services by their business 
relationships, even if they have not contributed to those impacts.

	56	 hrc, “ungp s,” supra note 16.
	57	 For a specific application of the ungp s, which have been designed in a world before algo-

rithms and ai, see the specific context of ai in the “B-​Tech Project: Multi-​Stakeholder 
Consultation on Gender, Tech, and the Role of Business,” ohchr, June 15, 2023, https:  
//​www​.ohchr​.org​/sites​/defa​ult​/files​/docume​nts​/iss​ues​/busin​ess​/b​-tech​/B​-Tech​-gen​
der​-multi​-stak​ehol​der​-consu​ltat​ion​.pdf​.
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The operational principles clarify the general human rights commitments and 
show ways in which these can be implemented at company level, for example 
through policy statements,58 Human Rights Due Diligence,59 assessment and 
identification of actual or future human rights risks,60 prevention and miti-
gation of adverse human rights impacts,61 monitoring and tracking of human 
rights response,62 and external communication of human rights efforts.63 
Considering that the ungp s have been designed with both businesses and 
governments in mind, they incorporate many concrete steps, mechanisms, 
and procedures to mitigate human rights impacts which are also applicable 
in the context of algorithmic discrimination. Thus, they can inspire the draft-
ing of national and regional legal frameworks to address algorithmic discrim-
ination. The operational principles are particularly well suited to achieve this 
end. While policy statements might be less adequate to mitigate human rights 
harm, human rights due diligence and the assessment and identification of 
actual or future human rights harm are suitable tools to prevent and mitigate 
algorithmic discrimination.64

The Report of the Special Rapporteur on the rights of persons with disabil-
ities65 is one of the rare UN reports that addressed issues of ai and is there-
fore of relevance in this context. Three aspects are highlighted in the Report’s 
conclusions that are relevant to the current analysis. First, the “unprecedented 
power of artificial intelligence [which] can be a force for good for persons with 
disabilities,” and that the “Profound advances for humankind must be prop-
erly harnessed to make sure that the farthest left behind can at last benefit 
fully from science and its advancements.” Second, it acknowledges that “the 
well documented negative impacts of artificial intelligence on persons with 
disabilities need to be openly acknowledged and rectified by states, business, 
national human rights institutions, civil society and organizations of persons 
with disabilities working together.” In accordance with the present analysis, it 
pointed out that

	58	 ungp s, supra note 16, at Principle 16.
	59	 Id. at Principle 17.
	60	 Id. at Principle 18.
	61	 Id. at Principle 19.
	62	 Id. at Principle 20.
	63	 Id. at Principle 21.
	64	 See for example the Proposal for a Directive of the European Parliament and of the 

Council on Corporate Sustainability Due Diligence and amending Directive (EU) 2019/​
1937, com/​2022/​71 final, 2022/​0051(cod), February 23, 2022.

	65	 hrc, “Rights of persons with disabilities,” supra note 16.
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At the development level, those negative impacts arise from poor or 
unrepresentative data sets that are almost bound to lead to discrimina-
tion, a lack of transparency in the technology (making it nearly impossi-
ble to reveal a discriminatory impact), a short-​circuiting of the obligation 
of reasonable accommodation, which further disadvantages the disabled 
person, and a lack of effective remedies. While some solutions will be 
easy and others less straightforward, a common commitment is needed 
to work in partnership to get the best from the new technology and avoid 
the worst.

Third, and finally, the document calls for “a fundamental reset of the debate 
(…) based on more evidence and greater consideration of the rights and obli-
gations contained in the Convention on the Rights of Persons with Disabilities 
and other human rights instruments.” The recommendations specifically 
address businesses and the private sector,66 notably in relation to transpar-
ency and information obligations,67 disability-​inclusive human rights impact 
assessments for ai,68 human rights due diligence,69 accessible and effective 
non-​judicial remedies and redress for ai caused human rights harms,70 and 
realistic and representative datasets.71

	66	 Id. at para. 78.
	67	 Id. at para. 78(a): “[o]‌perate with transparency and provide information about how arti-

ficial intelligence systems work. That should include alignment with open-​source and 
open data standards and publication of accessible information about how artificial intel-
ligence systems operate.”

	68	 Id. at para. 78(b): “[i]‌mplement disability-​inclusive human rights impact assessments of 
artificial intelligence to identify and rectify its negative impacts on the rights of persons 
with disabilities. All new artificial intelligence tools should undergo such assessments 
from a disability rights perspective. Artificial intelligence businesses should conduct their 
impact assessments in close consultation with organizations representing persons with 
disabilities and users with disabilities.”

	69	 Id. at para. 78(c): “[u]‌se corporate human rights due diligence to explicitly take account 
of disability and artificial intelligence. Private sector actors that develop and implement 
machine-​learning technologies must undertake corporate human rights due diligence to 
proactively identify and manage potential and actual human rights impacts on persons 
with disabilities, to prevent and mitigate known risk in any future development.”

	70	 Id. at para. 78(d): “[e]‌nsure accessible and effective non-​judicial remedies and redress for 
human rights harms arising from the adverse impacts of artificial intelligence systems 
on persons with disabilities. This should complement existing legal remedies and align 
with the International Principles and Guidelines on Access to Justice for Persons with 
Disabilities.”

	71	 Id. at para. 78(d): “[e]‌nsure that data sets become much more realistic and represen-
tative of the diversity of disability and actively consult persons with disabilities and 
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In the UN Report on Racial discrimination and emerging digital technol-
ogies72 racial discrimination is analyzed from the perspective of ai. The 
Report analyzes different forms of racial discrimination in the design and use 
of emerging digital technologies, including the structural and institutional 
dimensions of this discrimination and outlines both human rights obligations 
of states and the responsibility of businesses to combat this discrimination. 
The report highlights the “monumental influence in the design and use of 
emerging digital technologies”73 of private corporations but also emphasizes 
them as “key intermediaries between governments and their nations, with 
the capacity to significantly transform the situation of human rights.”74 It is 
recalled that human rights law “will by no means be a panacea for the prob-
lems identified (…) but it stands to play an important role in identifying and 
addressing the social harms of artificial intelligence and ensuring account-
ability for these harms.”75 In addition, the report emphasizes that “[t]‌hese 
obligations also have implications for non-​State actors, such as technology  
corporations, which in many respects exert more control over these technol-
ogies than states do.”76 With regard to the diversity crisis discussed earlier 
(Section 2), the Report mentions states’ obligations to prevent and eliminate 
racial discrimination in the design and use of ai but stresses that “states must 
work together with private corporations”77 to ensure meaningful diversity and 
equal representation and suggests including opportunities for “co-​design and 
co-​implementation with representatives of racially or ethnically marginalized 
groups”78 when it comes to conducting impact assessments. In this regard, 
the Report recalls that human rights law is only legally binding on states, who 
in turn must ensure that effective remedies for racial discrimination attrib-
utable to private actors, including corporations, exist in national or regional 
laws.79 The Business and Human Rights in Technology Project (B-​Tech Project) 

their representative organizations when building technical solutions from the earliest 
moments in the business cycle. This includes proactively hiring developers of artificial 
intelligence who have lived experience of disability, or consulting with organizations of 
persons with disabilities to gain the necessary perspective.”

	72	 hrc, “Racial discrimination,” supra note 16.
	73	 Id. at para. 15.
	74	 Id. at para. 16.
	75	 Id. at para. 45.
	76	 Id.
	77	 Id. at para. 55.
	78	 Id. at para. 56.
	79	 Id. at para. 59.
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is mentioned as an example “which applies the Guiding Principles to digital 
technologies, due diligence should apply to the conceptualization, design and 
testing phases of new products –​ as well as the underlying data sets and algo-
rithms that support them.”80

The recommendations notably state that

States must ensure that human rights ethical frameworks for corpo-
rations involved in emerging digital technologies are linked with and 
informed by binding international human rights law obligations, includ-
ing on equality and non-​discrimination. There is a genuine risk that cor-
porations will reference human rights liberally for the public relations 
benefits of being seen to be ethical, even in the absence of meaningful 
interventions to operationalize human rights principles. Although refer-
ences to human rights, and even to equality and non-​discrimination, pro-
liferate in corporate governance documents, these references alone do 
not ensure accountability. Similarly, implementation of the framework 
of Guiding Principles on Business and Human Rights, including through 
initiatives such as the B-​Tech Project, must incorporate legally bind-
ing obligations to prohibit –​ and provide effective remedies for –​ racial 
discrimination.81

In addition, the report identifies the main concerns with non-​binding 
guidelines:

An inherent problem with the ethics-​based approaches that are pro-
mulgated by technology companies is that ethical commitments have 
little measurable effect on software development practices if they are 
not directly tied to structures of accountability in the workplace. From a 
human rights perspective, relying on companies to regulate themselves 
is a mistake, and an abdication of State responsibility. The incentives for 
corporations to meaningfully protect human rights (especially for mar-
ginalized groups, which are not commercially dominant) can stand in 
direct opposition to profit motives. When the stakes are high, fiduciary 
obligations to shareholders will tend to matter more than considerations 

	80	 Id. at para. 60; See also “Business and Human Rights in Technology Project (“B-​Tech 
Project”): Applying the UN Guiding Principles on Business and Human Rights to Digital 
Technologies,” ohchr, accessed May 25, 2024, https://​www​.ohchr​.org​/sites​/defa​ult​/files​
/Docume​nts​/Iss​ues​/Busin​ess​/B​-Tech​/BTech​proj​ecto​verv​iew​.pdf​.

	81	 hrc, “Racial discrimination,” supra note 16, at para. 61.
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concerning the dignity and human rights of groups that have no means 
of holding these corporations to account. Furthermore, even well-​
intentioned corporations are at risk of developing and applying ethical 
guidelines using a largely technological lens, as opposed to the broader 
society-​wide, dignity-​based lens of the human rights framework.82

Finally, the report suggests that corporate human rights due diligence needs 
to be implemented by states based on human rights law prohibitions on racial 
discrimination and refers to the European Commission’s proposal for manda-
tory due diligence for companies.83

The UN Report on the right to privacy in the digital age84 has also outlined 
several obligations and recommendations for businesses in the context of ai 
and algorithmic discrimination, notably with regard to gender equality and 
non-​discrimination. The report analyzes how widespread ai use by states and 
businesses affects the enjoyment of the right to privacy and associated rights, 
identifies the state-​business nexus85 and provides some recommendations for 
states and businesses regarding the design and implementation of safeguards 
to prevent and minimize harmful outcomes and to facilitate the full enjoyment 
of the benefits that artificial intelligence can provide. The Special Rapporteur 
recommends business enterprises to:

	 (a)	 Make all efforts to meet their responsibility to respect all human 
rights, including through the full operationalization of the Guiding 
Principles on Business and Human Rights;

	 (b)	 Enhance their efforts to combat discrimination linked to their 
development, sale or operation of ai systems, including by con-
ducting systematic assessments and monitoring of the outputs of 
ai systems and of the impacts of their deployment;

	 (c)	 Take decisive steps in order to ensure the diversity of the workforce 
responsible for the development of ai;

	 (d)	 Provide for or cooperate in remediation through legitimate pro-
cesses where they have caused or contributed to adverse human 

	82	 Id. at para. 62.
	83	 Id. at para. 63; “European Commission Promises Mandatory Due Diligence Legislation 

in 2021,” Responsible Business Conduct (“rbc”), April 30, 2020, https://​res​pons​ible​busi​
ness​cond​uct​.eu​/wp​/2020​/04​/30​/europ​ean​-com​miss​ion​-promi​ses​-mandat​ory​-due​-dilige​
nce​-legi​slat​ion​-in​-2021​.

	84	 hrc, “The right to privacy in the digital age,” supra note 16.
	85	 Id. at paras. 51–​54.
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rights impacts, including through effective operational-​level griev-
ance mechanisms.86

The two most recent work-​streams at the UN level concern the Commission on 
the Status of Women (“csw”). Each year, the csw adopts agreed conclusions as 
a result of the 67th session which was dedicated in 2023 mainly to digital and ai 
topics in the context of women’s rights.87 In addition, the current work of the 
Committee on the elimination of all discriminations against women (“cedaw 
committee”) regarding the elaboration of a General Recommendation 4088 on 
equal representation in decision making systems is recognizing ai systems as 
game-​changing technology.

4.2	 Council of Europe Level
The Council of Europe (“CoE”) is a major force that sees itself as the guardian 
of human rights and democracy. Equality and non-​discrimination have been 
on its agenda and its core instruments since the beginning. The CoE adopted 
a Framework Convention on ai and Human Rights, Democracy and the Rule 
of Law89 in May 2024 and is currently working towards a framework for ai 
regulation that specifically addresses equality, including gender equality, and 
non-​discrimination angle which will be published by 2025.90 The clear advan-
tage of CoE legal frameworks on ai are deeply rooted in human rights, enforce-
able by the European Court of Human Rights in Strasbourg, and has a wide 
potential reach within the CoE’s 46 Member States. In addition, other states 
are following the CoE regulatory process on ai carefully as “representatives 

	86	 Id. at para. 61.
	87	 See “csw67 (2023),” United Nations Women, March 6–​17, 2023, https://​www​.unwo​

men​.org​/en​/csw​/csw67​-2023​.
	88	 See Fabian Lütz, “Written submission (focusing on ai, automated decision-​making sys-

tems and gender equality) for the half-​day General Discussion on the equal and inclusive 
representation of women in decision-​making systems, 84th session of cedaw,” ohchr, 
February 22, 2023, https://​www​.ohchr​.org​/sites​/defa​ult​/files​/docume​nts​/hrbod​ies​/cedaw​
/gene​ral​-dis​cuss​ion​/2023​/hdgd​-20230​222​-luetz​-equal​ity​-rep​rese​ntat​ion​-ai​.docx; see also 
Tetyana (Tanya) Krupiy, “Meeting the Chimera: How the cedaw Can Address Digital 
Discrimination,” International Human Rights Law Review 10 (June 2021): 1–​39.

	89	 cai, “Revised Zero Draft,” supra note 50.
	90	 Id.; “Council of Europe’s Work in progress,” Council of Europe, last updated January 2024, 

https://​www​.coe​.int​/en​/web​/art​ific​ial​-intel​lige​nce​/work​-in​-progr​ess​.

  

 

 

 

 

 

 

 

 

 

 

https://www.unwomen.org/en/csw/csw67-2023
https://www.unwomen.org/en/csw/csw67-2023
https://www.ohchr.org/sites/default/files/documents/hrbodies/cedaw/general-discussion/2023/hdgd-20230222-luetz-equality-representation-ai.docx
https://www.ohchr.org/sites/default/files/documents/hrbodies/cedaw/general-discussion/2023/hdgd-20230222-luetz-equality-representation-ai.docx
https://www.coe.int/en/web/artificial-intelligence/work-in-progress


Shared Responsibility for Human Rights in the Algorithmic Age� 175

of the observer states,” such as Canada, Israel, Japan, and the United States of 
America which all have many ai companies within their jurisdictions.91

First, the Framework Convention on ai includes rules on the principle 
of non-​discrimination (Art. 10). Previously, Article 12 specifically stated that 
“Each Party shall (…) ensure that the design, development and application of 
artificial intelligence systems respect the principle of equality, including gen-
der equality and rights related to discriminated groups and individuals in vul-
nerable situations.” Now only the Preamble makes reference to “the risks of 
discrimination in digital contexts, particularly those involving artificial intel-
ligence systems, and their potential effect of creating or aggravating inequal-
ities, including those experienced by women and individuals in vulnerable 
situations.”

Second, the equality and non-​discrimination legal instrument is too far in 
the future to make specific remarks, but it will be surely based on and incor-
porate the work of the general framework Convention and consider the work 
of the EU ai Act.

4.3	 European Union Level
The EU is currently the most advanced jurisdiction in the world in terms 
of addressing adverse effects of ai and algorithms on fundamental rights. 
Following the EU General Data Protection Regulation (“gdpr”), the EU 
adopted the Digital Services Act (“dsa”) and the Digital Markets Act (“dma”) 
and set up the European Center for Algorithmic Transparency (“ecat”), tasked 
with helping the European Commission enforce the dsa with relevant expert 
knowledge.92 Considering that in principle, all EU legislation is based on a 
human and fundamental rights approach, EU law can be an interesting refer-
ence point because it offers an example of legally binding nature and model 
character that is often imitated by other jurisdictions.93

The most important EU legislation in the area of ai, the ai Act, was adopted 
by both co-​legislators (European Parliament in March 2024 and Council of the 
European Union in May 2024). The ai Act is a legally binding instrument for 

	91	 See the members and observers of the cai, located at “Committee on Artificial 
Intelligence (cai),” accessed May 25, 2024, https://​www​.coe​.int​/en​/web​/art​ific​ial​-intel​
lige​nce​/cai#{%2212​6720​142%22:​[0]}​.

	92	 “European Centre for Algorithmic Transparency,” European Commission, accessed May 
25, 2024, https://​algo​rith​mic​-trans​pare​ncy​.ec​.eur​opa​.eu​/index​_en​.

	93	 See notably, Anu Bradford, “The Brussels Effect,” Northwestern University Law Review 107, 
no. 1 (December 2012): 1–​68; Anu Bradford, “Chapter 9: The Future of the Brussels Effect,” 
in Anu Bradford, The Brussels Effect: How the European Union Rules the World (Oxford 
University Press, 2020).
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regulating ai on the basis of a fundamental rights approach which foresees 
several very specific obligations for ai companies designing or using ai sys-
tems. In that regard, it differs from the previously discussed soft law instru-
ments because, far from being broad and political, the relevant articles detail 
the legal requirements imposed on companies.94 The ai Act also involves pri-
vate stakeholders, via the specification of technical standards. It allows for the 
European Standard Setting Organizations to specify requirements for certain 
concepts and mechanisms used in the legislative framework of the ai Act.95

Specifically, on algorithmic discrimination, the ai Act could make a fun-
damental contribution to controlling and diminishing discrimination caused 
by ai systems. While not obvious at first sight, the horizontal proposal on ai 
regulation could address the issue of discrimination through the regulatory 
requirements for High-​risk ai systems. The scope of High-​risk ai systems 
would include areas such as education or labor market use cases, for example 
ai recruitment systems.96 If an ai recruitment system is classified as High-​risk, 
it would need to comply with the requirements, like mandating a certain level 
of transparency and documentation. As such, if ai applications fall under the 
scope of the Directive, they would need to fulfill the detailed requirements 
for High-​risk ai systems. This would enable control of the design and data-
sets of those ai systems, which in turn could help identify and diminish the 
risk of discriminatory outcomes. The European Parliament wanted to include 
the principle of discrimination in the operative part of the legislative text.97 

	94	 This chapter does not discuss the substantive content of the ai Act in detail. For a sum-
mary and more information see notably, Fabian Lütz, “Gender equality and artificial intel-
ligence in Europe. Addressing direct and indirect impacts of algorithms on gender-​based 
discrimination,” era Forum 23 (April 2022): 33–​52, https://​doi​.org​/10​.1007​/s12​027​-022​
-00709​-6​.

	95	 See “Draft standardisation request to the European Standardisation Organisations in sup-
port of safe and trustworthy artificial intelligence,” European Commission, December 5, 
2022, https://​ec​.eur​opa​.eu​/docsr​oom​/docume​nts​/52376​.

	96	 See EU ai Act, supra TABLE 5.2, at Annex iii. In the US, specific guidance was recently 
issued by the U.S. Equal Employment Opportunity Commission (“eeoc”) in relation 
to algorithmic recruitment and disability; see The Americans with Disabilities Act and 
the Use of Software, Algorithms, and Artificial Intelligence to Assess Job Applicants and 
Employees, eeoc-​nvta-​2022-​2, May 12, 2022 (text available online at https://​www​.eeoc​
.gov​/laws​/guida​nce​/americ​ans​-disab​ilit​ies​-act​-and​-use​-softw​are​-alg​orit​hms​-and​-art​ific​
ial​-intel​lige​nce) (“The ada and ai: Applicants and Employees”).

	97	 The European Parliament proposed to include an article 4a –​ General principles appli-
cable to all ai systems e) which reads “diversity, non-​discrimination and fairness’ means 
that ai systems shall be developed and used in a way that includes diverse actors and 
promotes equal access, gender equality and cultural diversity, while avoiding discrimi-
natory impacts and unfair biases that are prohibited by Union or national law.” See the 
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This would have been an improvement compared to the original European 
Commission proposal which merely foresaw the issue of biases and discrim-
ination by ai systems in the recitals.98 In addition, the European Parliament 
suggested strengthening the enforcement mechanisms of the ai Act, notably 
by including a complaint mechanism (which has been integrated in Art. 85),99 
upgrading the EU ai Office in the future to the status of an EU Agency (not 
reflected in the ai Act),100 foreseeing joint investigations between national 
and EU authorities (now Art. 74 (11))101 and strengthening the access to the 
models and algorithms underlying ai systems (now for example included inter 
alia in Art. 77).102 These suggestions would help detect algorithmic discrimi-
nation and facilitate claims by victims of discrimination. While it is clear that 
the aim of the EU ai Act is not to address the issue of algorithmic discrimina-
tion per se, it can be a useful complement to classical non-​discrimination laws 
and can facilitate detection and enforcement of non-​discrimination claims as 
specified. Because it only partially addresses potential problems of biases and 
discrimination in relation to the ai applications, there is room to fully address 
the issue of algorithmic discrimination in any future review of the EU Gender 
Equality and Non-​discrimination Directives.103 Together with other future leg-
islative frameworks, such as the proposed EU ai Liability Directive,104 enforc-
ing non-​discrimination claims in the age of ai might be strengthened, notably 
when it comes to available remedies and compensations for violations of EU 

adopted text of the European Parliament in its first reading: “P9_​ta(2023)0236: Artificial 
Intelligence Act –​ Amendments adopted by the European Parliament on 14 June 2023 on 
the proposal for a regulation of the European Parliament and of the Council on laying 
down harmonised rules on artificial intelligence (Artificial Intelligence Act) and amend-
ing certain Union legislative acts (com(2021)0206 –​ C9-​0146/​2021 –​ 2021/​0106(cod)) 
(Ordinary legislative procedure: first reading),” European Parliament, June 14, 2023, 
https://​www​.europ​arl​.eur​opa​.eu​/doceo​/docum​ent​/TA​-9​-2023​-0236​_EN​.pdf​.

	98	 See EU ai Act, supra TABLE 5.2, at recital 36.
	99	 Id. at Article 68a and Recital 84a.
	100	 Id. at Article 56.
	101	 Id. at Article 66a.
	102	 Id. at Article 64.
	103	 For some proposals and recommendations specifically on EU law, see Fabian Lütz, 

“Algorithmische Entscheidungsfindung aus der Gleichstellungsperspektive –​ ein 
Balanceakt zwischen Gender Data Gap, Gender Bias, Machine Bias und Regulierung,” 
gender –​ Zeitschrift für Geschlecht, Kultur und Gesellschaft 15, no. 1 (2023): 26–​41, www​
.budr​ich​-journ​als​.de​/index​.php​/gen​der​/arti​cle​/view​/41777; Fabian Lütz, “Gender equal-
ity and artificial intelligence in Europe,” supra note 97.

	104	 Proposal for a Directive of the European Parliament and of the Council on adapting non-​
contractual civil liability rules to artificial intelligence (ai Liability Directive), com(2022) 
496 final, 2022/​0303(cod), September 28, 2022.
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non-​discrimination rules in conjunction with the liability principles of the 
future EU ai Liability Directive. A joint legislative framework that includes ele-
ments of ex ante regulation of ai systems, reformed non-​discrimination laws 
to consider algorithmic discrimination105 as well as ai liability frameworks 
that would be applicable to remedies for non-​discriminatory ai systems would 
enable victims of human rights violations and discriminations to have effec-
tive remedies.

5	 Avoiding a Shift from Classical Public Lawmaking towards Private 
Rule-​Setting: Advantages and Limits of Including Businesses in 
Private Regulatory Tasks to Avoid Discrimination

In the age of algorithms, the fast speed with which ai companies develop new 
algorithms and ai tools coincides with, or triggers, attempts to shape the global 
ai landscape, which is currently mostly unregulated.106 This facilitates the risk 
of de facto private rules that govern ai systems in the absence of hard laws. 
ai companies develop their products in an ai race with regulators running 
behind in a regulatory race in order to include the latest ai inventions into 
their regulatory design and ensuring that the ai definition used and the reg-
ulatory tools included in the proposed legislative frameworks still adequately 

	105	 The elections of the European Parliament in 2024 and the newly composed European 
Commission in terms of the College of Commissioners might be an opportunity to 
include a reform of the gender equality and non-​discrimination Directives on the agenda 
and in the Commission Work Programme in order to fully take into account the effects 
and impacts of algorithmic discrimination in the EU acquis in order to complement 
the legal framework on ai composed most likely by the soon-​to-​be adopted EU ai Act. 
Notably, Directive 2006/​54/​ec of the European Parliament and of the Council of 5 July 
2006 on the implementation of the principle of equal opportunities and equal treatment 
of men and women in matters of employment and occupation (recast), oj l 204, July 26, 
2006, and Council Directive 2004/​113/​ec of 13 December 2004 implementing the prin-
ciple of equal treatment between men and women in the access to and supply of goods 
and services, oj l 373, December 21, 2004, seem good candidates to be reviewed in line of 
algorithmic discrimination.

	106	 See in general, Paul Nemitz, “Constitutional democracy and technology in the age of 
artificial intelligence,” Philosophical Transactions of the Royal Society A: Mathematical, 
Physical and Engineering Sciences 376, no. 2133 (October 2018); Paul Nemitz and 
Eike Gräf, “Artificial Intelligence Must Be Used According to the Law, or Not at All,” 
Verfassungsblog: On Matters Constitutional, March 28, 2022, https://​verf​assu​ngsb​log​.de​
/roa​-art​ific​ial​-intel​lige​nce​-must​-be​-used​-accord​ing​-to​-the​-law​/​.
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capture the newest ai systems.107 In light of those challenges, involving busi-
nesses in the regulatory process embodies both advantages (5.1) and some lim-
its (5.2) which need to be carefully balanced in order to achieve the regulatory 
goal of avoiding or reducing discrimination by ai systems.

5.1	 Advantages of Involving Businesses: Expertise
There are several clear advantages to involving businesses in the fight against 
discrimination from the start, including any positive changes to the conception 
of models, design of algorithms, and ai systems to their deployment, and the 
post-​market monitoring. The added value that is provided by the ai businesses 
and their researchers can take the form of pure knowledge (sharing) or amount 
to a gradual involvement in development and regulation.

First, and foremost, the developers of ai systems that program the underly-
ing algorithms have the knowledge of what views and concepts shaped their 
design of the algorithm and how it functions. Sharing this knowledge with reg-
ulators enables the latter to make informed decisions more easily, considering 
that some relevant information is only held by the companies. Often, regula-
tors depend on the flow of information from businesses to administrations to 
enforce the rules. While the state can impose access to information under spe-
cific circumstances, voluntary collaboration is preferred and less costly.

Second, including ai businesses from the outset –​ when algorithms are being 
designed –​ could help to incorporate the principle of non-​discrimination by 
design.108

Third, soft law and hard law proposals often prescribe specific obliga-
tions and responsibilities for companies, ranging from transparency, infor-
mation, and documentation requirements to the obligation to conduct ai 
impact assessments,109 audits, or monitoring. In each these scenarios, a close 

	107	 See the example of the EU ai Act, supra TABLE 5.2, which dates from 2021 and which did not 
fully consider ai systems such as Large Language Models (llm s), and that Member States  
and the European Parliament now call for llm s to be included in the regulatory efforts.

	108	 Tilburg University, “Non-​discrimination by design,” Tilburg University, 2019, https://​www​
.tilbur​guni​vers​ity​.edu​/sites​/defa​ult​/files​/downl​oad​/04%20h​andb​ook%20non​-dis​crim​
inat​ion%20by%20des​ign%28ENG%29​.pdf; Jonas Rebstadt et al., “Non-​Discrimination-​
by-​Design: Handlungsempfehlungen für die Entwicklung von vertrauenswürdigen ki-​
Services,” hmd Praxis der Wirtschaftsinformatik 59, no. 2 (March 2022): 495–​511, https:  
//​doi​.org​/10​.1365​/s40​702​-022​-00847​-y​.

	109	 Some companies foresee Guides (“Microsoft Responsible ai Impact Assessment Guide,” 
Microsoft, June 2022, https://​query​.prod​.cms​.rt​.micros​oft​.com​/cms​/api​/am​/bin​ary​/RE4Z​
zOI) and templates on how to conduct these ai Impact Assessments, allegedly in order to 
“contribute to the discussion about building better norms and practices around ai;” see, 
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collaboration between the state and businesses is essential. Only if businesses 
are involved from the start of the legislative process and provide informa-
tion about the feasibility of specific regulatory ideas, can regulation can be 
designed appropriately and effectively implemented. While there might be dif-
ferences of opinion to the extent and depth of regulation, early collaboration 
can ensure that both actors are aware of the regulatory environment which 
helps companies adopt the future regulation in terms of compliance and helps 
states to better enforce their new regulatory framework.

Fourth, regulation can envisage a specific role for business in the devel-
opment and implementation of regulatory content. Business representa-
tives might be present in oversight bodies or be entrusted with specific roles 
or responsibilities to help shape the legal rules.110 An example can be found 
in the proposed EU ai Act, which foresees the specification of some of the 
content of the future Regulation within the framework of a standardization 
request entrusted to European Standard setting organizations, the European 
Committee for Standardization (“cen”) and the European Electrotechnical 
Committee for Standardization (“cenelec”).111 Nevertheless, considering the 
risk of regulatory capture, the state needs to be aware of potential imbalances 
of knowledge and technical expertise, which could lead to a situation where 
states have to blindly follow the analysis or assessment of companies due to a 
lack of expertise on the administration’s side.112

for example, “Microsoft Responsible ai Impact Assessment Template,” Microsoft, June 
2022, https://​query​.prod​.cms​.rt​.micros​oft​.com​/cms​/api​/am​/bin​ary​/RE5c​mFk​.

	110	 Pieter Van Cleynenbreugel, “EU By-​Design Regulation in the Algorithmic Society: A 
Promising Way Forward or Constitutional Nightmare in the Making?,” in Constitutional 
Challenges in the Algorithmic Society, eds. Hans-​W. Miclitz et al. (Cambridge University 
Press, 2021).

	111	 “A Notification under Article 12 of Regulation (EU) No 1025/​2012: Draft standardisation 
request to the European Standardisation Organisations in support of safe and trust-
worthy artificial intelligence,” European Commission, December 5, 2022, https://​artifi​cial​
inte​llig​ence​act​.eu​/wp​-cont​ent​/uplo​ads​/2022​/12​/AIA​-%E2%80%93​-COM​-%E2%80%93​
-Draft​-Stan​dard​isat​ion​-Requ​est​-5​-Decem​ber​-2022​.pdf​.

	112	 See in this regard recent efforts in the U.S. to gain further understanding of ai systems from 
the ai industry, “fact sheet: Biden-​Harris Administration Takes New Steps to Advance 
Responsible Artificial Intelligence Research, Development, and Deployment,” The White 
House, May 23, 2023, https://​www​.whi​teho​use​.gov​/brief​ing​-room​/sta​teme​nts​-relea​
ses​/2023​/05​/23​/fact​-sheet​-biden​-har​ris​-adm​inis​trat​ion​-takes​-new​-steps​-to​-adva​nce​-resp​
onsi​ble​-art​ific​ial​-intel​lige​nce​-resea​rch​-deve​lopm​ent​-and​-dep​loym​ent​/; The White House 
launched a Request for Information from the public, “Request for Information: National 
Priorities for Artificial Intelligence,” The White House, May 23, 2023, https://​www​.whi​teho​
use​.gov​/wp​-cont​ent​/uplo​ads​/2023​/05​/OSTP​-Requ​est​-for​-Info​rmat​ion​-Natio​nal​-Pri​orit​
ies​-for​-Art​ific​ial​-Intel​lige​nce​.pdf; in August 2023, some ai companies agreed to undergo 
a public assessment of their generative ai models; see Makenzie Holland, “Top tech firms 
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While all these various roles and types of involvement can have beneficial 
impacts for good and effective design and implementation of regulation, there 
are some important limits that should be considered when involving business 
in the regulatory process.

5.2	 Limits of Involving Businesses in the Regulation of ai: Lack of 
Legitimacy and Private Interests

First, business decisions are usually steered by private and economic consid-
erations rather than common good considerations. The businesses’ interests 
might be in conflict with citizens interests’ or the state’s interest. Businesses 
are not democratically legitimized and accountable in the same way as public 
bodies.

Second, lack of resources on the side of government institutions might cre-
ate a temptation to over-​rely on business inputs and expertise without being 
able to understand or duly verify its impacts.

Third, independence can be a problem even if a lot of research is of high 
quality and standards.113 In addition, high salaries facilitate talent to be 
attracted by business rather than the resource-​drained public administrations 
or academia, which further concentrates knowledge and power on ai systems 
within the industry114 on which often regulators can only rely because they 
lack the means and the information. Even though academic knowledge can 
also foster ideas, review, and improve company processes115 to preserve human 
rights and the principle of non-​discrimination, the ultimate aim of each com-
pany employee remains to work in the interest of the company.

agree to help White House probe ai risks,” TechTarget, May 4, 2023, https://​www​.tec​htar​
get​.com​/search​cio​/news​/366536​400​/Top​-tech​-firms​-agree​-to​-help​-White​-House​-probe​
-AI​-risks​.

	113	 Roman Jurowetzki et al., “The Privatization of ai Research(-​ers): Causes and Potential 
Consequences –​ From university-​industry interaction to public research brain-​drain?,” 
arXiv, last revised February 15, 2021, https://​arxiv​.org​/abs​/2102​.01648​.

	114	 As a matter of illustration, one co-​author (Chris Russell) of a famous and influential 
paper by Oxford Academics recently moved to Amazon as a senior applied scientist; see 
Stephen Zorio, “Machine Learning: How a paper by three Oxford academics influenced 
aws bias and explainability software,” Amazon, April 1, 2021, https://​www​.ama​zon​.scie​
nce​/lat​est​-news​/how​-a​-paper​-by​-three​-oxf​ord​-academ​ics​-inf​luen​ced​-aws​-bias​-and​-exp​
lain​abil​ity​-softw​are​. The paper in question is Sandra Wachter, Brent Mittelstadt, and 
Chris Russell, “Why fairness cannot be automated: Bridging the gap between EU non-​
discrimination law and ai,” Computer Law & Security Review 41 (July 2021): https://​doi​.org​
/https://​doi​.org​/10​.1016​/j​.clsr​.2021​.105​567​.

	115	 Zorio, “Machine Learning,” supra note 114.
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Fourth, considering that ai companies develop and sell ai systems, one 
needs to be aware of the interest in avoiding any regulatory obstacles that 
impede the market for ai systems and go against the business interest of 
companies.

6	 Elements and Recommendations for a Potential “Shared 
Responsibility” Framework between Business and States

This section briefly highlights some elements and principles that should form 
part of any potential regulatory framework based on “shared responsibility.” 
While it has been shown that some of the broad principles contained in ai 
principles or Ethical guidelines are reflected in business or soft law frame-
works, broad principles are not by themselves ill-​suited to achieve the objec-
tives of reducing biases and discrimination. It is rather the non-​binding nature 
coupled with broad principles and a company’s freedom to interpret them that 
makes them less effective. However, broad principles can play a role within 
a legislative framework when more detailed rules exist that ensure legal cer-
tainty and adequate enforcement of the legislative framework. Detailed rules 
also create an advantageous opportunity for companies to easily ensure com-
pliance, despite having to shoulder a potential increase in regulatory costs due 
to additional requirements. As a matter of illustration, rather than including 
the principle of transparency, detailed rules on achieving transparency, such 
as requirements on documentation, explanations, access to datasets, or the 
source code of the algorithm, are better suited to support the objectives. The 
last part of this section will outline some elements and recommendations that 
should be included in a “Shared Responsibility” framework.

First, technical dialogue between industry representatives and state repre-
sentatives can prepare the floor for designing a regulatory framework. This will 
ensure that the specific technologies are understood, and that companies have 
the possibility to explain their current technical capabilities and the tools they 
use that address the regulatory goals.

Second, the principles and guidelines developed by businesses need to be 
assessed and used when designing regulatory frameworks. Elements that are 
identified as being useful and supporting goals defined in the regulatory frame-
work can be made compulsory in a legal framework.

Third, it is important to move away from abstract concepts and vague narra-
tives, such as transparency, fairness or ethical ai, and move towards concrete 
and definable concepts like human rights violation, and non-​discrimination, 
gender-​based discrimination that can be easily measured and incorporated 
into a legislative framework.
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Fourth, the role of business in each step of the regulatory process needs to 
be clearly defined, and the risks of private rule setting or regulatory capture 
need to be addressed from the start. Business input in the form of specialized 
knowledge and experts is welcome to design and enforce effective legislation, 
but it should not lead to an imbalance of power that in turn leads to regulation 
designed and enforced purely in the interest of the companies.

Fifth, a company’s involvement in the regulatory process can be counter bal-
anced by the inclusion of independent researchers who mediate between the 
state and companies in its independent assessment of ai risks, compliance, 
and through expert advice. Such a role should be exercised either by Open 
Access processes where algorithmic code or datasets are either publicly avail-
able or specifically made available to researchers to test, verify, or audit ai sys-
tems in line with regulatory requirements.

Sixth, the basis for enforcing discrimination claims in the algorithmic age 
is a right to know about an ai generated decision.116 Without knowledge, no 
further enquiries in terms of evidence gathering, access to algorithmic design 
or datasets, evidentiary thresholds are necessary. In addition to a right to 
know about an ai decision, clearly defined principles should be established 
in the legislative framework to allow victims of discrimination and/​or admin-
istrations, courts or independent researchers as experts to have access to 
algorithms and the underlying (training)datasets. To complement access to  
evidence, rules on the burden of proof should be designed in a way that takes 
account of the imbalance of power between tech companies and potential vic-
tims of discrimination, both in terms of the access and expertise necessary 
to evaluate a claim of discrimination. An automatic reversal of the burden of 
proof will most likely be an adequate tool to facilitate the preparation of a 
claim for algorithmic discrimination.

Seventh, a definition of algorithmic discrimination would need to be incor-
porated to supplement existing non-​discrimination law frameworks with 
regard to the specificities and peculiarities of ai systems. In this context, 
the risks of algorithmic discrimination should be reflected in the regulatory 
toolbox.

	116	 See for example Norwegian Consumer Council, “Ghost in the machine,” supra note 19, at 
59, that specifies that “Consumers must have the right to object and to an explanation 
whenever a generative ai model is used to make decisions that have a significant effect 
on the consumer.” But these and similar calls for such principles, which are fundamental, 
tend to forget that the right to know is the first step before objecting to an ai decision or 
even launching a complaint or achieve legal remedies.
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Eighth, the legislative framework should be accompanied by a principle that 
addresses the gender gap in ai and enables more diversity and inclusion in the 
ai workforce.

Ninth, concrete guidance requirements for ai developers should be incor-
porated as a binding requirement for companies. Specific guidance to devel-
opers should include the main elements of a non-​discrimination and diversity 
perspective, like the issues of bias and discrimination at the design stage of 
building algorithms.

Tenth, in light of the discussed imbalance and distribution of knowledge 
and understanding of ai systems, it is advisable to envisage the creation of 
dedicated knowledge centers on the regulators side or equip regulators with 
sufficient staff and resources to be able to sufficiently assess and regulate ai 
systems.117 Only these kinds of centers can enable regulatory bodies to fulfill 
their tasks effectively when confronted with industry knowledge and thereby 
diminish the risk of regulatory capture.

7	 Summary and Concluding Remarks

This chapter aimed to show the role of businesses and states in regulating algo-
rithms and preventing algorithmic discrimination. It was argued that while 
businesses should be involved in the regulatory process, self-​regulation and 
non-​binding ai principles are not the preferred option, and should be disre-
garded in favor of binding legal rules that can be enforced to ensure the pro-
tection of human rights and non-​discrimination.

It contributed to the debate on regulating algorithms by focusing specifi-
cally on the role of businesses, not only with regard to their future obligations 
imposed by forthcoming legislative frameworks, but also their role in avoid-
ing discriminations from occurring throughout the lifecycle of ai products 
that they design. Shedding some light and leading to a more nuanced and 
balanced view on what businesses can and should do in order to safeguard 
human rights of those affected by the use of algorithms was one goal of this 
chapter. In this spirit, it argued that regulators around the world should try 
to involve businesses in the development of rules by being aware of the lim-
its and the private interests of those who dispose of valuable knowledge for 

	117	 The Norwegian Consumer Council is suggesting in its ai report that “[t]‌ransnational and 
national technological expert groups should be established to support enforcement agen-
cies in enforcement endeavors,” and that “[e]nforcement agencies must have all neces-
sary resources to enforce infringements.” Id. at 60.
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regulators –​ knowledge that is not always easy to decipher in a world where 
much of the research on ai is influenced or shaped by researchers affiliated to 
those business who create the algorithms.

The essence of the challenge of how best to address algorithmic discrimi-
nation when confronted with the choice between non-​binding guidelines and 
legally binding norms has been highlighted by the UN Special Rapporteur on 
racial discrimination, “Ethical approaches to governing emerging digital tech-
nologies must be pursued in line with international human rights law, and 
states must ensure that these ethical approaches do not function as a substitute 
for development and enforcement of existing legally binding obligations.”118 
Ethical guidelines and approaches by businesses should also be no substitute 
for future specific regulatory frameworks as has been argued throughout this 
contribution.

table 5.4	 Key elements and recommendations of a “shared responsibility” framework on 
algorithmic discrimination

Principles and recommendations of a “shared responsibility” 
framework

1 Dialogue at technical level between state and business
2 Incorporation of ideas of ai principles of business into 

regulation
3 Using concrete and definable concepts instead of abstract 

concepts
4 Defining the role of business throughout the regulatory lifecycle 

of ai
5 Role of independent ai experts for regulation and 

implementation
6 Right to know about an ai decision
7 Definition of algorithmic discrimination
8 Accompanying non-​legislative measures on Gender ai Gap and 

Diversity
9 Concrete guidance document for ai developers
10 ai knowledge centers for regulators

	118	 hrc, “Racial discrimination,” supra note 16, at para. 45. 

 

 

 


	Chapter 5 Shared Responsibility for Human Rights in the Algorithmic Age: Why Business Should Be the States’ Ally to Eliminate Discrimination
	1 Introduction
	2 Self-binding AI Principles and Ethical Standards (Soft Law)
	2.1 The Main Principles in Non-binding Guidelines
	2.3 Concrete Guidance Addressed at AI Developers

	3 The Role of Business to Preserve Human Rights
	3.1 Business Responsibilities to Avoid Human Rights Harm and Discrimination throughout the Lifecycle of AI Systems
	3.2 The Tools of the Soft Law Instruments and Proposed Regulatory Frameworks to Achieve Non-discriminatory AI Systems

	4 Legislative Human Rights Frameworks for AI (Hard Law)
	4.1 UN Level
	4.2 Council of Europe Level
	4.3 European Union Level

	5 Avoiding a Shift from Classical Public Lawmaking towards Private Rule-Setting: Advantages and Limits of Including Businesses in Private Regulatory Tasks to Avoid Discrimination
	5.1 Advantages of Involving Businesses: Expertise
	5.2 Limits of Involving Businesses in the Regulation of AI: Lack of Legitimacy and Private Interests

	6 Elements and Recommendations for a Potential “Shared Responsibility” Framework between Business and States
	7 Summary and Concluding Remarks




