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1 Introduction*

The United Nations Guiding Principles on Business and Human Rights
(“UNGPS") requires business operators to proportionally shape their human
rights due diligence (“HRDD”) processes to the probability and severity of
human rights risks.! This renders the HRDD instruments potentially adaptive
to various operational contexts, including that of armed conflict. This chapter
will elaborate on the concept of heightened HRDD and its potential triggers,
and address the question of how general approaches to HRDD, like those in the
European Union (“EU”) Sustainability Due Diligence Directive? (“csDDD”) and
the already adopted national legislation in Europe (i.e. France 2017, Germany
2021, Norway 2021) need to be enhanced to sufficiently address heightened
risks of human rights and environmental harm that occur in areas of armed
conflict. To that end, we will briefly reconstruct general approaches to HRDD
(i.e., consideration of processes that enterprises conducting business activi-
ties may reasonably be required to implement under peace conditions) and
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1 “Humanrightsand transnational corporations and otherbusiness enterprises,” United Nations
Human Rights Council (“HRC”), July 6, 2011, https://ap.ohchr.org/documents/dpage_e.aspx-
?si=A/HRC/RES/17/4. Cf. “Guiding Principles on Business and Human Rights: Implementing
the United Nations ‘Protect, Respect and Remedy’ Framework,” United Nations Office of the
United Nations High Commissioner for Human Rights (‘OHCHR”), 2011, 15, Commentary to
Guiding Principle 14, https://[www.ohchr.org/sites/default/files/documents/publications/gui
dingprinciplesbusinesshr_en.pdf (“UNGPs”).

2 Directive (EU) 2024/1760 of the European Parliament and of the Council of 13 June 2024
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confront those approaches with the emerging concepts on heightened HRDD
in conflict-affected settings.3

We situate the argument in the context of the war in Ukraine and propose
a conceptual framework for analyzing heightened HRDD obligations for enter-
prises directly operating in a country involved in the conflict or linked to con-
flict through their economic relations. We consciously apply the locution of
business obligations instead of responsibilities, and derive such obligations
from national and international human rights law norms and jurisprudence
rather than mere “social expectation.”* The proposed conceptual framework
is based on three interlinked components: (i) agent-specific considerations®
such as company size, market position and sphere of activity; (ii) the poten-
tial impact that company conduct may have on the rights-holders; and (iii)
the agent’s geographical, relational or other economic proximity to the armed
conflict. While these components have already been identified in the schol-
arly and policy output,® salient aspects of how the interplay between them
impacts on business obligations remain underexplored. This chapter will
argue that while the proximity component alone determines the need for the
corporate exercise of heightened HRDD, concretizing the substantive content
of HRDD obligations in conflict-affected areas requires a consideration of the
complexity of rights-holders and business agents perspectives; and, notably,
their nexus under particular conflict dynamics.

Our focus on Ukraine is motivated by the acute and pressing reality of the
ongoing armed conflict. Firstly, the Russian Federation’s war of aggression
against Ukraine” resulted in an unprecedented support by NATO, its member

3 Le., Andreas Graf and Andrea Iff, “Enhanced Human Rights Due Diligence in Conflict
Affected and High-Risk Areas,” Swiss Peace, May 2016, https://www.swisspeace.ch/artic
les/enhanced-human-rights-due-diligence-in-conflict-affected-and-high-risk-areas; Mara
Tignino, “Corporate human rights due diligence and liability in armed conflicts: The role
of the 1L Draft Principles on the Protection of the Environment and the Draft UN Treaty
on Business and Human Rights,” Questions of International Law 83 (July 2021): 47-67;
“Heightened Human Rights Due Diligence for Business in Conflict-Affected Contexts: A
Guide,” United Nations Development Programme (“UNDP”), June 16, 2022, https://www
.undp.org/sites/g/files/zskgke326/files/2022-06/UNDP_Heightened_Human_Rights Due
_Diligence_for_Business_in_Conflict-Affected_Context.pdf (“2022 UNDP Guide”).

4 Cf. John G. Ruggie and John F. Sherman, “The Concept of Due Diligence’ in the UN
Guiding Principles on Business and Human Rights: A Reply to Jonathan Bonnitcha and
Robert McCorquodale,” The European Journal of International Law 28, no. 3 (2017): 923.

5 See David Bilchitz, Fundamental Rights and the Legal Obligations of Business (Cambridge
University Press, 2022).

See more extensively Section 4 infra.
See “Resolution adopted by the General Assembly on 2 March 2022, Es-11/
1: Aggression against Ukraine,” United Nations General Assembly, March 18, 2022,
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states, and allies for Ukrainian efforts of self-defense.8 Also, for the first time
since the Cuban missile crisis in 1962, the war in Ukraine is believed to imply
a direct threat of the use of nuclear weapons.® The scale of the conflict and
its negative impact are further extended by the observable economic!® and
cyberspace!! warfare. These developments carry the risk of further escala-
tion. Secondly, the strong pre-war presence of both Ukraine!? and Russial® in
continental (Europe) and global export markets offers potentially abundant
study material and interesting insights into business reactions to the war and
interlinked risks across their value chains. Thirdly, the commercial exchange
between both countries and the EU might have diminished or been subject

https://undocs.org/Home/Mobile?FinalSymbol=A%2FRES%2FES-11%2F1&Language=
E&DeviceType=Desktop&LangRequested=False. Pursuant to Article 5(2) of the 1974 UN
consensus resolution 3314 (xx1x) on the Definition of Aggression, a war of aggression is a
crime against international peace and aggression gives rise to international responsibility.

8 “NATO’s response to Russia’s invasion of Ukraine,” North Atlantic Treaty Organization, last
updated March 21, 2024, https://www.nato.int/cps/en/natohq/topics_192648.htm.

9 Allegedly a statement made off-camera by the US President Joe Biden; Samuel Osborne,
“Ukraine war: ‘For the first time since the Cuban missile crisis, we have a direct threat
of the use nuclear weapons) says President Biden,” SkyNews, October 7, 2022, https:
/[news.sky.com/story/ukraine-war-first-time-since-the-cuban-missile-crisis-we-have-a
-direct-threat-of-the-use-nuclear-weapons-says-president-biden-12714106.

10  Economic warfare involves States trying to harm their war enemies by applying economic
measures such as issuing import and export restrictions, expropriating foreigners, prohib-
iting trading with the enemy, etc. Wars also have considerable effects on market prices, as
goods become scarcer. Niels Petersen, “Armed Conflict, Effect on Contracts,” in The Law of
Armed Conflict and the Use of Force: The Max Planck Encyclopedia of Public International
Law, eds. Frauke Lechenmann and Reedier Wolfrum (Oxford University Press, 2017), 32.
Russia’s war on Ukraine, ensuing economic sanctions on the country, and its retaliation
caused serious disruptions to global markets. Prices of oil, gas, and certain agricultural
products have risen significantly, threatening, for example, food security in some devel-
oping economies. Price hikes and shortages disrupted also markets for raw materials crit-
ical for green transition. “OECD Policy Responses on the Impacts of the War in Ukraine,”
Organisation for Economic Co-operation and Development (“OECD”), August 4, 2022,
https://www.oecd-ilibrary.org/trade/the-supply-of-critical-raw-materials-endangered-by
-russia-s-war-on-ukraine_eoiac7be-en.

11 See e.g. Matthias Schulze and Mika Kerttunen, “Cyber Operations in Russia’s War against
Ukraine: Uses, limitations, and lessons learned so far,” Stiftung Wissenschaft und Politik,
April 17, 2023, https://[www.swp-berlin.org/10.18449/2023C23/.

12 Ukraine’s top export was agricultural products (46%) and semi-finished products (42%).
Eric Hamilton, “The global supply chain consequences of the Russia-Ukraine war’
February 21, 2023, https://news.ufl.edu/2023/02/russia-ukraine-global-supply-chain/.

13 Russia’s top exports were fuels and energy products (63%) and metals (10%). It also pro-
duces about 25% of the world’s nitrogen fertilizer. See id.

14  The EU was Ukraine’s primary export destination. Russia is a major supplier of energy to
the EU. See id.
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to sanctions in some areas, but it has not ceased as such. The relevant ques-
tion worth exploring is whether companies based in states that have already
adopted HRDD legislation are compelled to exercise heightened HRDD, and if
yes, how are they fulfilling this obligation and under what circumstances?

The following analysis proceeds in four parts. Section 2 points to the alleged
human rights violations in the war in Ukraine and explores how business
actors may be contributing or linked to such violations through their activ-
ity or omissions. Section 3 considers general approaches to HRDD and how
those approaches model business obligations in respect of human rights and
the environment. Section 4 turns attention to heightened HRDD. It applies the
proposed conceptual framework, and seeks to draw on cases where business
actors were allegedly implicated in adverse impacts during the war in Ukraine.
Finally, Section 5 concludes by highlighting that in reference to concrete con-
flict situations, heightened HRDD requires business actors to assess whether
their activity is compatible with minimum standards as guaranteed by the sub-
stantive core of specific human rights.

2 No Mere Side Effects of the Armed Conflict: Human Rights
Violations in Ukraine and Their Implications for Business Conduct

The first months of the Russian Federation’s aggression on Ukraine saw grave
human rights violations affecting both civilians and combatants, includ-
ing arbitrary deprivation of life and detention, enforced disappearance, tor-
ture and ill-treatment, and conflict-related sexual violence.l> Such violations
amount to war crimes under international humanitarian law (“tHL”).16

The civilian population in Ukraine has also suffered from massive violations
of economic, social and cultural (“esc”) rights.'” The destruction of civilian

15  “Report on the Human Rights Situation in Ukraine, 1 February to 31 July 2022,” OHCHR,
September 27, 2022, 1-2, https://www.ohchr.org/sites/default/files/documents/countr
ies/ua/2022-09-23/ReportUkraine-1Feb-g1jul2022-en.pdf.

16  Id. at 2. The report correctly merely presumes some of those violations “may amount to
war crimes,” as such may be determined through international criminal justice due pro-
cess or transitional justice mechanisms.

17 As pointed out by Silja Voneky, “the majority view seems to approve the general appli-
cability of peacetime law during war in regard to certain types of peacetime treaties,”
including human rights treaties, and the latter impose additional restraints on the meth-
ods and means of warfare. Silja Voneky, “Armed Conflict, Effect on Treaties,” in The Law of
Armed Conflict and the Use of Force: The Max Planck Encyclopedia of Public International
Law, eds. Frauke Lechenmann and Reedier Wolfrum (Oxford University Press, 2017),
38, 40.
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infrastructure and housing, including medical and educational facilities, had
a direct impact on the enjoyment of the right to health, work, education, and
housing. Moreover, as of December 9, 2022, the massive shelling caused “all
thermal and hydroelectric power plants in the country [to be] damaged, [and]
40% of high-voltage network facilities were damaged to varying degrees.”8
During heavy winter conditions, most Ukrainians were forced to use candles
to prepare a hot meal and generators and power banks to charge their mobile
phones. In some regions, people had electricity for only two hours per day —
and in some cities, only two hours per three days.

Whilst international criminal justice is often perceived as focusing on vio-
lations of civil and political rights, war crimes may also be economic, social,
cultural or environmental in nature.!® Depriving civilians of water, food, health
care, education, and housing may amount to war crimes and be prosecuted as
such under specific legal criteria.2® However, evidentiary difficulties exclude
successful demonstration of many harmful abuses before criminal tribunals.
Hence, other mechanisms applying international criminal law, such as truth
commissions, may be desirable in post-conflict efforts to address legacies of
human rights abuses. They allow for possibilities to establish that criminal
conduct has occurred without relating it to specific perpetrators, and thus do
not necessitate an examination of perpetrators’ mental state.?!

Another noteworthy issue is that, with the exception of the Common Article
3 of the 1949 Geneva Conventions, the applicability of THL to non-state actors

18  “Illmurane: B YKpaini momkomxeHo 40% 06'€KTiB BHCOKOBOJIBTHOI Mepesxi,” Pagio
CBoGoga, December 9, 2022, https://www.radiosvoboda.org/a/news-shmyhal-poshkod
zhennya-vysokovoltna-merezha/32169794.html.

19  Evelyne Schmid, Taking Economic, Social and Cultural Rights Seriously in International
Criminal Law (Cambridge University Press, 2015).

20  Destroying facilities (water services and infrastructure, etc.) necessary for the survival of
civilian population as a punitive measure during armed conflicts constitutes concomi-
tantly the violation of 1HL (“Protocol additional to the Geneva Conventions of 12 August
1949, and relating to the protection of victims of international armed conflicts (Protocol 1)
(with annexes, Final Act of the Diplomatic Conference on the reaffirmation and develop-
ment of international humanitarian law applicable in armed conflicts dated 10 June 1977
and resolutions adopted at the fourth session), adopted at Geneva on 8 June 1977,” United
Nations Treaty Collection, January 23, 1979, 27, Article 54, para. 2, text available online
at https://treaties.un.org/doc/publication/unts/volume%z2o1125/volume-n25-i-17512-engl
ish.pdf) as well as international human rights law (cf., inter alia, “General Comment No.
15 (2002): The right to water (arts. 11 and 12 of the International Covenant on Economic,
Social and Cultural Rights),” UN Committee on Economic, Social and Cultural Rights
(“CESCR”), January 20, 2003, paras. 21—22, https://digitallibrary.un.org/record/486454?In=
en&v=pdf).

21 Schmid, Taking Economic, supra note 19, at 328.
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remains controversial.?? Likewise, the applicability of international human
rights law (“IHRL”) to non-state actors remains in dispute, be it in times of
peace or of armed conflict. However, the experience of other armed conflicts
has shown that violations of peremptory norms of international human rights
law can also directly engage the legal responsibility of collective non-state
actors.2? Notably, armed groups that are parties to conflict, insofar as they
aspire to become legitimate governments or recognized actors at the inter-
state level, are said to have state-like obligations.?4 Limiting the application of
IHRL to state actors has clear limitations, though. As Andrew Clapham aptly
putit: “[o]nce we rid ourselves of the assumption that human rights only cover
the relationship between individuals and governments there is no danger that
accusing an armed group of human rights violations lends it automatic legiti-
macy or quasi-governmental status.”?% A related question is whether business
enterprises could be perpetrators guilty of international crimes.26 Most inter-
national tribunals limit their jurisdiction to natural persons,?” although the
exclusion of collective non-state actors like armed groups or corporations from

22 Id. at 68. For a view advancing such applicability, see: OHCHR, “Business, human rights
and conflict-affected regions: towards heightened action.” Report of the Working Group
on the “Issue of human rights and transnational corporations and other business enter-
prises: Note by the Secretary-General,” OHCHR, July 21, 2020, 4, https://www.ohchr
.org/en/documents/thematic-reports/a75212-report-business-human-right-and-confl
ict-affected-regions-towards.

23 Cf. e.g. Annyssa Bellal, Gilles Giacca, and Stuart Casey-Maslen, “International law and
armed non-state actors in Afghanistan,” International Review of the Red Cross 93, no. 881
(March 2om): 47-79.

24  See e.g. Christian Tomuschat, “The Applicability of Human Rights Law to Insurgent
Movements,” in Krisensicherung und Humanitdrer Schutz — Crisis Management and
Humanitarian Protection: Festschrift fiir Dieter Fleck, eds. Horst Fischer et al. (Berliner
Wissenschafts-Verlag, 2004), 587.

25  Andrew Clapham, “Human Rights obligations of non-state actors in conflict situations,”
International Review of the Red Cross 88, no. 863 (September 2006): 523. This is confirmed
by the letter of the Common Article 3 of the Geneva Conventions which explicitly stipu-
lates that the application of its provisions “shall not affect the legal status of the Parties
to the conflict.” “Convention (1) for the Amelioration of the Condition of the Wounded
and Sick in Armed Forces in the Field. Geneva, 12 August 1949: Commentary of 2016,
International Committee of the Red Cross (“ICRC”), accessed May 25, 2024, Article 3, para.
4, https://ihl-databases.icrc.org/en/ihl-treaties/gci-1949/article-3/commentary/2016.

26  Schmid, Taking Economic, supra note 19, at 67.

27  See e.g. the Rome Statute on the International Criminal Court, text available online at
“Rome Statute of the International Criminal Court,” United Nations, July 17, 1998, Article
25, para. 1, https:/ /undocs.org/Home/Mobile?FinalSymbol=A%2FCONF.183%2Fg&Langu
age=E&DeviceType=Desktop&LangRequested=False (“IcC Statute”).
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the jurisdiction of international criminal tribunals is said to be procedural in
nature rather than substantive.?8

A comprehensive analysis of such considerations is beyond the scope of this
chapter, but they serve as a critical lens through which we both contextual-
ize and concretize heightened HRDD obligations for businesses in a conflict-
affected setting. Such considerations become especially pertinent where, due
to occupation of the public sphere or the exercise of public functions by busi-
ness actors, their human rights obligations go beyond duties to respect, and
embrace state-like duties to protect and to fulfil human rights.2%

In the case of the war in Ukraine, the Russian Federation is responsible for the
alleged violation of IHRL and 1HL through targeted destruction of infrastruc-
ture that is critical for the survival of the civilian population. A question arises,
however, as to what kind of business operators’ action or inaction amounts
to their complicity in a state’s violations, even if only indirectly. Moreover,
business conduct may have both positive and negative impact on the civil
population affected by conflict. For example, following the full-scale Russian
invasion, many Ukraine-based multinational companies faced an unexpected
dilemma: they had to decide whether they should continue their operations.
Metro Cash & Carry and McDonald’s restaurants closed on the first day of the
invasion. The need to ensure the safety and security of the workplace in the
face of missile attacks is a legitimate concern, but irresponsible disengagement
may have other dire consequences for the local population affected by the con-
flict, such as limited access to food.3° Similar security-oriented concerns arose
for multinationals operating in Russia. According to an analytical report, as
of April 9, 2023, only 212 out of 3,169 analyzed foreign companies have fully

28  Andrew Clapham, “Extending International Criminal Law Beyond the Individual to
Corporations and Armed Opposition Groups,” Journal of International Criminal Justice 6,
no. 5 (February 2009): go2.

29 Eg the German Federal Constitutional Court (Bundesverfassungsgerich, BVerfG)
acknowledges “the possibility of private persons being burdened similarly or to exactly
the same degree through the indirect application of the fundamental rights, irrespective
of their own fundamental rights, in particular if they come to acquire in practice compa-
rable positions as duty holders or guarantors as the state.” BVerfG, Judgment of the First
Senate of February 22, 2011, 1 BVR 699/06, para. 56 (English version available at: https:
/[www.bundesverfassungsgericht.de/SharedDocs/Entscheidungen/EN/2011/02/rs201102
22_1bvro6ggo6en.html).

30  Daria Nagaivska and Lukasz Szoszkiewicz, “Lesson from Ukraine: In the midst of war,
there is a need for the heightened human rights diligence,” Global Campus of Human
Rights, February =23, 2023, https://gchumanrights.org/gc-preparedness/preparedn
ess-conflict/article-detail/lesson-from-ukraine-in-the-midst-of-war-there-is-a-need-for
-the-heightened-human-rights-diligence.html.
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exited the Russian market. 1239 foreign companies continued their operations
in the Russian Federation; 1,213 companies have voiced intentions to leave,
and 505 chose not to make a decision.?! Leroy Merlin is one of the compa-
nies benefiting from operating in both Ukraine and Russian Federation. In
September 2022, its Ukrainian subsidiary implemented “filtering measures”32
and dismissed employees who spoke out against the company’s business activ-
ities in the Russian Federation. On October 3, 2022, after a series of dismissals,
Leroy Merlin Ukraine issued a statement that said the company “respects all
the sanctions put in place by the European Union as well as the principles of
the UN Global Compact.”33

Abuses of labor rights, notably through unlawful termination of contracts,
overtime abuses, and non-payment of wages are also reported as violations of
Ukrainian companies, and in each instance the employers attempted to jus-
tify their actions by invoking national emergency laws.3* At the same time, it
should be noted that due to continuing hostilities, landmine threats (primar-
ily in agricultural territories), loss of suppliers, and reduced access to inter-
nal and external sales markets, numerous enterprises — especially those in the
proximity to the ‘contact line’ — were forced to switch into a survival mode.3®
Some Ukrainian enterprises faced security and economic risks even before the
beginning of the full-scale war in February 2022. These early risks were pre-
dominantly connected to the 2014 annexation of Crimea and the subsequent
war conflict in the Donetsk and Luhansk regions (Eastern Ukraine regions near
the Russian Federation border). The enterprises’ reduced capacity (notably of

31 “Analytics as of May 19, 2024,” Leave Russia, accessed May 25, 2024, https://leave-rus
sia.org/bi-analytics.

32 “LeroyMerlin Ukraine allegedly fires employees who ask questions about chain’s operation
in Russia,” Business & Human Rights Resource Centre, September 23, 2022, https://www
.business-humanrights.org/en/latest-news/leroy-merlin-ukraine-allegedly-fires-work
ers-that-questions-cos-operation-in-russia/. See also “®inprpauiiini saxozu’: 3 Leroy
Merlin Ukraine sBizpHAIOTH IpaljiBHUKIB, AKi 3a/jal0Th MUTAHHSA PO PoOOTY Mepexi B
pocii,” RAU, September 23, 2022, https://rau.ua/novyni/lerua-merlen-zvilnjaje-patriotiv/.

33 “Leroy Merlin response,” Business & Human Rights Resource Centre, October 3, 2022,
https://[www.business-humanrights.org/en/latest-news/leroy-merlin-response/.

34 Cf. Georgii Sandul, “A full-scale attack on Ukraine’s labour rights,” International Politics
and Society, February 10, 2023, https://www.ips-journal.eu/topics/democracy-and-soci
ety/a-full-scale-attack-on-ukraines-labour-rights-6501/.

35  See “Business and Human rights in Ukraine: Accelerating sustainable and equitable devel-
opment through implementation of the UN Guiding Principles on Business and Human
rights,” United Nations Development Programme (“UNDP”), 2022, 10, https://www.undp
.org/ukraine/publications/business-and-human-rights-ukraine-accelerating-sustaina
ble-and-equitable-development-through-implementation-un-guiding.
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Small and Medium Enterprises, “SMEs”) to guarantee employees decent work
and pay3¢ has negatively affected socio-economic rights of vulnerable groups,
particularly those living in rural areas. Destruction of crops and infrastructure
complicated access to opportunities for work in neighboring areas, mostly for
people with disabilities, the elderly, and people with family responsibilities.
While many qualified people have relocated to safer regions or other countries,
the most vulnerable groups do not have such options.

Enterprises located in Ukraine that are directly affected by the armed con-
flict should, in accordance with the accepted international standards, exercise
heightened HRDD.37 Geographical proximity to conflict is not, however, the
only determining factor for heightened diligence. Relational and other eco-
nomic proximities (e.g. proximity through established business relations or
international trade)38 also require companies to implement heightened vigi-
lance to potential or actual conflict-related impacts. Although non-exhaustive,
the following sections attempt to provide an analytical framework for con-
sidering varying degrees of HRDD obligations for businesses in view of the
agent, rights-holders, and context specific perspectives. To that end, we must
first briefly outline general benchmarks for HRDD and subsequently address
the question how such benchmarks need to be enhanced (heightened) in the
conflict-affected settings.

3 General vs. Conflict-Sensitive Approaches to HRDD
3.1 The UNGP HRDD Framework and Its Misconceptions and
Limitations

The UNGPs construe HRDD as a process consisting of a proactive effort that
business actors must make starting with the project phase and ending with the
close of the business activity’s life cycle. This effort should be comprehensive
and attempt to uncover risks of adverse human rights impacts that the busi-
ness actors may cause or contribute to through their own operations, products,
services, or through their business relationships.3® This HRDD process, more

36  The concept of decent work refers notably to the conditions of work safety and remu-
neration. The latter should in particular allow workers to support themselves and their
families. “The Right to Work: General comment No. 18, CESCR, February 6, 2006, para
7, https://undocs.org/Home/Mobile?FinalSymbol=E%2FC.12%2FGC%2F18&Language=
E&DeviceType=Desktop&LangRequested=False.

37  See the analysis in infra Section 3.3.

38  See infra section 4.3.

39  Cf. UNGPs, supranote1, at13 and17.
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adequately named “a bundle of interrelated processes,”*° involves four core
stages: (i) identifying and assessing actual or potential adverse human rights
impacts; (ii) taking appropriate measures to effectively prevent and mitigate
the actual or potential adverse human rights impacts identified; (iii) moni-
toring the effectiveness of the applied measures; and (iv) communicating to
stakeholders, notably the affected individuals, how adverse impacts are being
addressed.*! In short, the UNGPs take a risk-management approach that busi-
ness enterprises are familiar with*? and in which HRDD is instrumental. As a
“practical management tool,”#3 HRDD should thus enable business enterprises
to “know and show” that they respect human rights.#* The UNGPs assume that
HRDD may be integrated into the existing corporate risk-management systems
“provided that it goes beyond simply identifying and managing material risks
to the company itself, to include risks to rights-holders.”#> Arguably, such a
shift in risk perspective may only be achieved when stakeholders are involved
at every stage of HRDD processes.

General Principle (“GP”) 17¢ highlights that risks of negative impacts on
human rights may change over time as a company’s operational environment
evolves. Therefore, rather than being a one-off performance, the UNGP HRDD
model is conceived as “an ongoing management process that a reasonable and
prudent enterprise needs to undertake, in the light of its circumstances”#6

40 “Working Group on the issue of human rights and transnational corporations and other
business enterprises,” United Nations General Assembly, July 16, 2018, para. 10, https:
/lundocs.org/Home/Mobile?FinalSymbol=A%2F73%2F163&Language=E&DeviceType
=Desktop&LangRequested=False.

41 Id. See also UNGPs, supra note 1, at Principle 17. These core HRDD elements correspond
with those under “Text of the third revised draft legally binding instrument with the tex-
tual proposals submitted by States during the seventh session of the open-ended intergov-
ernmental working group on transnational corporations and other business enterprises
with respect to human rights*” HRc, February 28, 2022, Article 6, para. 3(a)-(d), https:
//undocs.org/Home/Mobile?FinalSymbol=A%2FHRC%2F49%2F65%:2Fadd.1&Langu
age=E&DeviceType=Desktop&LangRequested=False.

42 Cf. Bilchitz, Fundamental Rights, supra note 5, at 196; Surya Deva, “Treating human rights
lightly: A critique of the consensus rhetoric and the language employed by the Guiding
Principles,” in Human Rights Obligations of Business: Beyond the Corporate Responsibility
to Respect?, eds. Surya Deva and David Bilchitz (Cambridge University Press, 2013), 98.

43  Very critically Bjorn Fasterling and Geert Demuijnck, “Human Rights in the Void? Due
Diligence in the UN Guiding Principles on Business and Human Rights,” Journal of
Business Ethics 116, no. 4 (September 2013): 805.

44 UNGPs, supra note 1, at Commentary to Principle 15.

45  Id. at Commentary to Principle 17.

46  OHCHR, “The Corporate Responsibility to Respect Human Rights: An Interpretative
Guide,” OHCHR, 2012, 6, https://www.ohchr.org/sites/default/files/Documents/publicati
ons/hr.puB.12.2_en.pdf.
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(emphasis added). While the UNGPs require all business enterprises to respect
human rights, the scale and complexity of means through which enterprises
can meet that requirement should be proportionate to business-related factors
(size, sector, operational contexts, ownership and structure) and the severity
of the adverse human rights impacts.*” Thus, by building on the concept of
proportionality, the general approach to HRDD under the UNGPs is poten-
tially adaptive to various operational contexts, including that of high-risk and
conflict-affected areas.

Yet, the manner in which the UNGPs frame HRDD tends to give rise to some
misconceptions concerning the nature and scope of related human rights obli-
gations for business. The misconceptions need to be debunked to understand
our subsequent analysis. We will start with the misconception on the nature
of business obligations. Along with policy commitment and other processes
for the remediation of negative human rights impacts, the UNGPs construe
HRDD as a means by which businesses meet their non-binding (based merely
on social expectations*® or social norms)*® responsibility to respect human
rights.5° The choice of the concept of “responsibility” rather than “obligations”
thus provided for a thin consensus around the UNGPs, whereby many business
representatives continue to see their role in regard of human rights as purely
voluntary and charitable-like.5! Contrary to such presumptions, business actors
are subject to a wide range of human rights obligations.5? Take the example
of the obligation to avoid human trafficking or forced labor. Such crimes are
almost universally punishable under national and international criminal law.
The horizontal effect of human rights, or its applicability to non-state actors
(in German legal doctrine Drittwirkung),5® is also quite advanced in labor and

47  UNGPS, supra note 1, at Principles 14-15. On consequences of company ownership and its
human rights obligations, see Section 4 infra.

48  See also Florian Wettstein, Business and Human Rights: Ethical, Legal and Managerial
Perspectives (Cambridge University Press, 2022), 18.

49  Ruggie and Sherman, “The Concept of ‘Due Diligence

50  Seenotably UNGPs, supra note 1, at Principle 15.

51 Very critically Deva, “Treating human rights lightly,” supra note 42. The author argues that
the deliberate use of concepts such as “responsibility” rather than “duty” and “impact”
rather than “violation” “has the effect of rolling back the legal concretisation of corporate
human rights obligations” (emphasis added). Id. at 8o.

52 The UNGPs consider HRDD responsibility for business as existing “over and above compli-
ance with national laws and regulations protecting human rights,” thus ascertaining the
existence of human rights obligations for business. UNGPs, supra note 1, at Commentary
to Principle 11.

53  The doctrine of the German “third party effect” assumes indirect application of human
rights, which have radiating effect upon private law. See e.g. Claus-Wilhelm Canaris,

”

, supra note 4.
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non-discrimination law>* and confirmed by a body of national and interna-
tional case law.5> Relevant cases concern instances where private actors exer-
cise public functions®® or create public spaces (e.g. shopping malls, airports,
etc.) by way of the character of their activity and are consequently compelled
to, at a minimum, respect freedom of speech and assembly in such spaces.>”
Arguably, the more effective the domestic legislative and judicial mechanisms
for the protection of individuals against human rights abuse by business actors
are, the better that State fulfils its duties to protect all rights.58

Another misconception concerns the scope of human rights obligations
for business. This misconception appears to arise from the HRDD’s exclusive
focus on the respect of human rights. There are instances where the scope of
business obligations de facto cover duties to protect and/ or to fulfill human
rights, which are primarily State obligations. Protecting human rights entails
“working towards preventing or stopping third parties from infringing on the
rights of others. It is not about an agent’s own harmful conduct, but about the
harmful conduct of a third party.”> An illustrative example is an employer’s
duty to protect its employees from harassment by fellow employees or supe-
rior company officials. Furthermore, States tend to rely on the private sector to
provide many essential services such as water, electricity, healthcare, telecom-
munications, transport, and waste disposal. As aptly stressed by Wettstein, pri-
vatization of such services does not mean that their provision is subject to the

“Grundrechte und Privatrecht,” Archiv fiir die civilistische Praxis 1984, 184. Bd., H. 3
(1984): 201—-246.

54  Non-discrimination in employment is generally better regulated than in the areas of pro-
vision of goods and services.

55  Such obligations are typically interpreted as indirect application of human rights to non-
State actors. See e.g. BVerfG, 1 BVR 699/06, supra note 29. For discussion, see Bilchitz,
Fundamental Rights, supra note 5.

56  “Protect, Respect and Remedy: a Framework for Business and Human Rights” United
Nations General Assembly, April 7, 2008, para. 55, https://digitallibrary.un.org/record/625
292?v=pdf. The UN Framework admits that when companies exercise certain public
functions, they may have “additional responsibilities” beyond that of respecting rights of
others.

57  BVerfG, 1 BVR 699/06, supra note 29. The case concerned a stock corporation (in which
the majority of shares are publicly owned, though) that operates Frankfurt airport
(Fraport Aktiengesellschaft) and that restricted the right to protest of activists objecting to
deportations.

58  Cf.in that sense Evelyne Schmid, “The Identification and Role of International Legislative
Duties in a Contested Area: Must Switzerland Legislate in relation to ‘Business and
Human Rights)” Schweizerische Zeitschrift fiir internationales und europdisches Recht,
no. 25 (December 2015): 563—589.

59 Wettstein, Business and Human Rights, supra note 48, at 131.
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primacy of private gain.6® Rather, private actors are performing public func-
tions whereby they incur certain obligations to the rights-holders. Such obli-
gations include working towards the progressive realization of equal access to
services and fulfilling human rights.®! In short, if human rights are to be fully
realized under the conditions of a free market economy, companies need to
practice all three duties (respect, protect and fulfil), even if they vary in nature
and extent from that of State duties.52

The uNGP conceptual and normative framework of HRDD also has import-
ant limitations. HRDD concentrates on processes that business actors must
have in place, while leaving the substantive content of the corporate human
rights “responsibilities” unaccounted for. GP 12 limits itself by specifying that
corporate responsibility to respect human rights refers to internationally rec-
ognized human rights.63 As rightly pointed out by Bilchitz, HRDD needs to
be exercised in relation to certain human rights standards, and the process
itself does not determine these standards. One cannot simply assume that the
said standards, as well as any possible corresponding legal obligations, can be
“read off directly from ... [the human rights] instruments.”6* An argument a
contrario may also be formulated: where adverse impacts of corporate activ-
ity do not “reach the deontological threshold of an actual violation of human
rights,”65 it is doubtful that legal obligations and liability may be attributed to
a corporate actor causing or contributing to such impact.%¢ In certain cases

60  Id. at139.

61  On the role of business entities in progressive realization of ESCR, see “General Comment
No. 24 (2017) on State obligations under the International Covenant on Economic, Social
and Cultural Rights in the context of business activities,” CESCR, August 10, 2017, para. 58,
https://www.ohchr.org/en/documents/general-comments-and-recommendations/gene
ral-comment-no-24-2017-state-obligations-context.

62  Cf Deva, “Treating human rights lightly,” supra note 42, at 95.

63 These involve, at a minimum, the International Bill of Human Rights, i.e. the Universal
Declaration of Human Rights (“Universal Declaration of Human Rights,” United
Nations, December 10, 1948, text available at https://www.un.org/en/about-us/univer
sal-declaration-of-human-rights), the International Covenant on Civil and Political
Rights (“1ccPR”) (“International Covenant on Civil and Political Rights,” United Nations
General Assembly, December 16, 1966, text available online at https://www.ohchr.org
/en/instruments-mechanisms/instruments/international-covenant-civil-and-politi
cal-rights), and the International Covenant on Economic, Social and Cultural Rights
(“IcESCR”) (“International Covenant on Economic, Social and Cultural Rights,” United
Nations General Assembly, December 16, 1966, text available online at https://www.ohchr
.org/en/instruments-mechanisms/instruments/international-covenant-economic-soc
ial-and-cultural-rights), as well as the eight 1LO core conventions.

64 Bilchitz, Fundamental Rights, supra note 5, at 195.

65 Wettstein, Business and Human R[ghts, supra note 48, at 65.

66  Cf. Deva, “Treating human rights lightly,” supra note 42, at 98.
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a business’s activity may have an adverse impact on an individual human
right (under German doctrine “beriihrt den Schutzbereich”), but the activity
is considered to be justified by a conflicting fundamental right of the business
operator.

The overarching limitation of the UNGP HRDD framework is its non-binding
character. In view of potential costs and risks that the implementation of effec-
tive HRDD processes may imply, “the moral commitment of a corporation or
lack thereof becomes a decisive factor for the importance and means that a
corporation will attribute to its [HRDD] process.”®” The situation changes
when States take “appropriate steps to prevent, investigate, punish and redress”
human rights abuses by non-State actors within their territory or jurisdiction
through “effective policies, legislation, regulation and adjudication.”68

3.2 HRDD in Nascent Regulatory Practice

The first initiatives to improve the protection of individuals against human
rights abuse were undertaken by introducing the general corporate duty of
care. So far in Europe, France (2017),%° Germany (2021),’° and Norway (2021)7!
have binding HRDD legislation in place. At the level of the EU, the Corporate
Sustainability Due Diligence Directive (“csDDD”)7? was adopted in May 2024.
These instruments take a process-oriented approach to HRDD,”® and substantive

67  Fasterling and Demuijnck, “Human Rights in the Void?,” supra note 43, at 808.

68  UNGPs, supra note 1, at Principle 1. As rightly stressed by Schmid, “The Identification,”
supra note 58, at 569, by endorsing the UNGPs without a vote, States concomitantly have
endorsed the view that they have obligations to take such steps.

69  Loin® 2017-399 du 27 mars 2017 relative au devoir de vigilance des sociétés meres et des
entreprises donneuses d'ordre, JORF n°0074 du 28 mars 2017.

70 Lieferkettensorgfaltspflichtengesetz (LkSG), Bundesgesetzblatt 2021/1, Nr 46, July 22, 2021,
2959 (“LkSG").

71 Act relating to enterprises’ transparency and work on fundamental human rights and
decent working conditions (Transparency Act), LOV-2021-06-18-99, (unofficial English
translation available at “Act relating to enterprises’ transparency and work on funda-
mental human rights and decent working conditions (Transparency Act),” LovData,
October 12, 2021, https://lovdata.no/dokument/NLE/lov/2021-06-18-99) (“Norwegian
Transparency Act”).

72 See the cSDDD, supra note 2.

73 E.g, the Norwegian Transparency Act, supra note 71, at Section 4 requires enterprises
to conduct due diligence in accordance with the oECD Guidelines for Multinational
Enterprises. In a six-step process it aims at implementing suitable measures to cease, pre-
vent or mitigate negative impacts that are linked with the enterprise’s operations, prod-
ucts or services through its supply chain or business relations. Prioritisation of impacts,
monitoring the effectiveness of the implemented measures, communicating with the
affected parties and providing for or co-operating in remediation and compensation are
core elements of the due diligence process.
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obligations regarding particular human rights are concretized to a very limited
extent. For example, the Norwegian Transparency Act requires companies to
carry out due diligence in light of negative impacts on working conditions,
including health, safety, and living wages.” Pursuant to French law, compa-
nies must undertake reasonable vigilance measures that allow for identifying
and preventing “severe violations of human rights and fundamental freedoms,
serious bodily injury, environmental damage, or health risks resulting directly
or indirectly from the operations of the company and of the companies it
controls.””®

In general, HRDD legislation tries to evoke binding human rights or envi-
ronmental standards by reference to particular human rights instruments,”6
concrete human rights, or possible negative impacts on such rights and the
environment.”” As we alluded to in the previous section, this approach is lim-
ited because neither human rights instruments, nor specific impacts on rights,
provide clear answers on concrete business obligations under particular cir-
cumstances. In order to determine what obligations corporations have and
how they should act to best meet them, we first need to understand when
an impact becomes an impermissible impact (i.e. an abuse).”® To establish
whether a given impact on rights caused by corporate activity is impermissi-
ble, it is necessary to balance conflicting interests of a corporate actor and an
affected individual.” When determining the respective scope and substance of
corporate HRDD obligations, such balancing exercise takes a variety of aspects
(or factors)8? into account. These relate to the agent-specific considerations
and its operational context and potential impact that its activity, products, or
services may have on the rights-holders and on the public interest. Context
sensitivity, or paying due attention to the interaction of the corporate actor

74  Id. at Section 4 b) in connection to Section 3 c).

75  Article L. 225-102-4.-1 of the amended Commercial Code. English translation available at
“Article 1,” Respect International, accessed May 25, 2024, https://respect.international/wp
-content/uploads/2017/10/ngo-translation-french-corporate-duty-of-vigilance-law.pdf.

76 LkSG, supra note 70, at Anlage zu § 2 Absatz 1, § 7 Absatz 3 Satz 2.

77  Seenotably id. and the SDDD, supra note 2.

78 Bilchitz, Fundamental Rights, supra note 5, 196. Cf. also Deva, “Treating human rights
lightly,” supra note 42, at 98.

79  Seee.g.arecentjudgment of the ECtHR of 14 February 2023 in the case Haletv. Luxembourg
[6c] — 21884/18, Judgment 14.2.2023 [GC], February 2023: the court determined the
infringement on the applicant’s right to freedom of speech and to impart information,
holding as insufficient the balancing of interests between the applicant and his employer
as performed by the domestic courts.

80  That is why Bilchitz, Fundamental Rights, supra note 5, 219 et seq. refers to it as a “multi-
factoral approach.”
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and the right-holder under a particular circumstance, plays crucial role in the
process.

While the UNGPs are not conclusive in that respect, it is arguable that
impermissible impacts on rights must be prevented, or — if already material-
ized — they must be stopped.8! It is fairly easy to arrive at this conclusion in
cases where business conduct that causes or contributes to an adverse impact
on a concrete right is unlawful, say under domestic law. A clear example to
that effect are reprisal dismissals of employees exercising their freedom of
speech, like the case of Leroy Merlin Ukraine discussed above. Conversely,
where a specific business conduct causes or contributes to a negative impact
on an individual right, the fact that such conduct is not legally prohibited
(businesses are likely to make use of legal loopholes) or even covered by an
explicit authorization under the law in force does not immediately mean that
the impact is permissible. A competent court could, for instance, establish that
a law permitting certain business conduct is unconstitutional, as it infringes
on the core (essence) of a constitutionally protected individual right.82 As for
permissible impacts on rights, mitigation may be apposite so that the least
restrictive means on the right are applied by business.?2 This would also follow
from the principle of proportionality, which is inherent to human rights law.
Consequently, entrepreneurs may be required to remedy only impermissible
impacts on rights.8* As the analysis of business conduct in the context of the
war in Ukraine will show, determining exactly when the threshold for such an
impermissible impact is fulfilled remains challenging.

The discussed extant legislation does not explicitly provide for corporate
obligation to exercise heightened HRDD (“hHRDD”) in the armed conflict con-
text. Still, as this legislation normally attempts to align with the unGPs, which
are built around the concept of proportionality, that is heightened risks in con-
flict environments require accordingly heightened due diligence, one could

81  Such tentative interpretation is, however, possible based on the UNGPs, supra note 1, at
Commentary to Principle 19, which reads: “[w]here a business enterprise causes or may
cause an adverse human rights impact, it should take the necessary steps to cease or pre-
vent the impact. Where a business enterprise contributes or may contribute to an adverse
human rights impact, it should take the necessary steps to cease or prevent its contribu-
tion” (emphasis added).

82  In some legal systems, such rulings are within the powers of constitutional courts when
considering a constitutional complaint, provided for e.g. under Polish or German law.

83  This approach would apply analogous rules for establishing a tolerable restriction of indi-
vidual rights as that governing the margins for such restriction on the part of States. It
generally builds on the concept of inviolable core of human rights.

84  Cf. Bilchitz, Fundamental Rights, supra note s, at 196.
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possibly argue that the distinction between HRDD and hHRDD is not neces-
sary.8> On the other hand, the following section spells out the rationale behind
hHRDD and its emerging concepts. In practice, the requirement of hHRDD
has the potential to alert less vigilant business operators of their proximity to
armed conflict, both directly and through economic relationships. It can also
induce sensitivity to conflict risks and dynamics by helping to determine the
need for more cautious and responsive action. It is noteworthy that the Draft
UN Treaty provides for State parties’ obligation to ensure that HRDD measures
undertaken by business enterprises include “[a]dopting and implementing
enhanced human rights due diligence measures to prevent human rights
abuses in occupied or conflict-affected areas, including situations of occupa-
tion.”86 Conversely, the EU csDDD does not explicitly compel companies to
exercise hHRDD, but requires the European Commission to issue guidelines
on how companies should fulfil their HRDD obligations, including relating to
conflict-affected and high-risk areas.8”

3.3 Raising the Bar: Conflict-Sensitive Approaches to HRDD

The UNGPs recognize the heightened risk of gross human rights abuses in
business activities in conflict affected areas. Hence, they compel States to
ensure “that their current policies, legislation, regulations and enforcement

85  E.g. the Norwegian Transparency Act, supra note 71, at Section 4 requires companies to
carry out HRDD “in proportion to the size of the enterprise, the nature of the enterprise,
the context of its operations, and the severity and probability of adverse impacts on
fundamental human rights and decent working conditions.” The German law builds on
concept of “appropriateness” (Angemessenheit) of HRDD processes (inter alia LkSG, supra
note 70, at § 3(2) and § 5(1-2)).

86  “Legally Binding Instrument to Regulate, in International Human Rights Law, the
Activities of Transnational Corporations and Other Business Enterprises,” Open-ended
intergovernmental working group (“OEIGWG”), August 17, 2021, Article 6, para. (4)(g),
https://[www.ohchr.org/sites/default/files/LBI3rdDRAFT.pdf (“2021 UN Draft Treaty”).

87 CSDDD, supra note 2, Article 19, in connection to recital 42. Unlike the Draft UN Treaty
which focuses on preventing conflict-related abuses, the amendments to the draft csDbD
proposed during the negotiation process by the European Parliament seemed to limit
hHRDD obligations to companies in direct, geographical proximity to conflict, thus risk-
ing to leave other important instances of corporate proximity to conflict outside the scope
of its provisions. “Pg_TA(2023)0209: Corporate Sustainability Due Diligence,” European
Parliament, June 1, 2023, https://www.europarl.europa.eu/doceo/document/TA-g-2023
-0209_EN.pdf. These amendments were clearly the reaction to the war in Ukraine, as nei-
ther the initial report (“REPORT with recommendations to the Commission on corpo-
rate due diligence and corporate accountability,” European Parliament, February 11, 2021,
https://[www.europarl.europa.eu/doceo/document/A-9-2021-0018_EN.html) nor the ini-
tial Proposal for a Directive of the European Parliament and of the Council on Corporate
Sustainability Due Diligence and amending Directive (EU) 2019/1937, COM(2022) 71 final,
featured provisions on hHRDD.
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measures are effective in addressing the risk of business involvement in [...
such] abuses”.8® Conflict-affected settings may involve international or inter-
nal armed conflict, military occupation, widespread or pervasive political and
social instability, or post-conflict settings. The UNGPs do not explicitly mention
“a different type of due diligence” for conflict affected settings, but instead sim-
ply require HRDD processes to be proportional to the probability and severity
of actual and potential risks.89 As an enhanced form of regular due diligence
processes, the concept of hHRDD emerged from a subsequent interpretation
of the UNGPs.99 Such interpretation, in line with the general approaches to
HRDD?! notably stresses the risk of company’s actual or potential impacts on
(armed) conflict as such, requiring hHRDD processes to embrace such risks.%2

Thus, the conception of hHRDD builds on the expectation that business
actors will develop an understanding of conflict and its dynamics and react
accordingly. Such an understanding is a precondition for any company to
effectively assess material risks of its potential connection to abuses arising
from war, humanitarian situations, or other situations of widespread and per-
vasive violence. Therefore, the 2022 United Nations Development Programme
(“UNDP”) Guide construes hHRDD as an instrument for companies to prevent
causing or contributing to conflict-related violence through strengthening
their understanding of the contexts in which they operate, notably “by identi-
fying flash points, potential triggers or the forces that are driving the conflict.”93
A conflict-sensitive approach implies companies acting on the surrounding
conflict dynamics. The challenge lies in the nature, scope, and implications
of the risks that business enterprises operating in conflict or high-risk areas
should take account of.* They involve (but are not limited to) companies
becoming military targets or part of the ongoing conflict (also inadvertently)

88 UNGPs, supra note 1, at Principle 7.

89 OHCHR, “Business,” supra note 22, at 4; 2022 UNDP Guide supra note 3, at 9; UNGPs, supra
note 1, at Commentary to Principle 12 only specify that greater risks to human rights in
particular industries or contexts require “heightened attention.”

90  OHCHR, “Business,” supra note 22, at 4; 2022 UNDP Guide supra note 3, at 9.

91  Like regular HRDD (see section 3.1 supra), hHRDD involves four core stages of risk assess-
ment and management.

92  Cf. 2022 UNDP Guide, supra note 3, at 24.

93 Id at1o.

94  Materialised risks in conflict contexts are usually more severe regarding scale, scope and
irremediable character. “Responsible business conduct implications of Russia’s invasion
of Ukraine,” OECD, March 28, 2023, 4, https://www.oecd-ilibrary.org/docserver/f222a
4d1-en.pdf?expires=1716596482&id=id&accname=guest&checksum=5C41C98CA6718
48D57961CF40E5A571A.


https://www.oecd-ilibrary.org/docserver/f222a4d1-en.pdf?expires=1716596482&id=id&accname=guest&checksum=5C41C98CA671848D57961CF40E5A571A
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through their operations, personnel, products or services.” In such circum-
stances, the odds for business enterprises violating peremptory norms of IHRL
and IHR are very high. In addition, under 1HL, both the perpetrators and their
accomplices may face criminal liability for the commission of war crimes.96
Thus, beside the legal risk of civil liability for damages, business enterprises
also run legal risks of criminal liability for the commission of or complicity in
war crimes or other serious human rights violations. Such liability may apply
in any jurisdiction that has endorsed the provisions of the Rome Statute on the
International Criminal Court, especially if the jurisdiction provides for corpo-
rate criminal liability.7 Lack of such liability does not prevent holding com-
pany directors and their subordinates criminally liable for acts of grave human
rights abuses.?® Consequently, even the UNGPs? recommend that business
enterprises handle risks associated with causing or contributing to such abuses
as a matter of legal compliance. For the scope and nature of business obli-
gations with respect to peremptory norms of IHRL and IHL, it is irrelevant
whether the enterprise consciously chose to operate in a context of ongoing
armed conflict or its operations, established in a peaceful setting, are caught
up by the outbreak of an armed conflict,1°° as is the case of the war in Ukraine.

95  “Business and International Humanitarian Law: An Introduction to the Rights and
Obligations of Business Enterprises Under International Humanitarian Law,” ICRC, 2022,
https:/[www.icrc.org/en/doc/assets/files/other/icrc_oo2_0882.pdf (“ICRC 2022").

96  Complicity as a form of commission of war crime is said to be the most relevant to business
enterprises. Id. at 26. See also “Report of the International Commission of Jurists Expert
Legal Panel on Corporate Complicity in International Crimes: Corporate Complicity &
Legal Accountability,” International Commission of Jurists (“1c]”), 2008, 11, https://www
.icj.org/wp-content/uploads/2012/06/Vol.2-Corporate-legal-accountability-thematic-rep
ort-2008.pdf.

97 On some of such jurisdictions, see Anita Ramasastry and Robert C. Thompson,
“Commerce, Crime and Conflict: Legal Remedies for Private Sector Liability for Grave
Breaches of International Law,” Fafo report No. 536 (September 2006).

98  Numerous national (including Ukrainian) statutes incorporating International Criminal
Law (“ICcL”) cover grave breaches of 1CL. Id. at 16. Importantly, introduced by the Geneva
Conventions, the principle of universal jurisdiction allows any State to exercise criminal
jurisdiction over persons accused of committing war crimes, regardless of the nationality
of the alleged perpetrator, the victim or the place where the crime was committed. The
rationale of the system of universal jurisdiction over war crimes is to avoid impunity of
perpetrators whose grave crimes are considered as “attacks on international order” and
whose prosecution is in the interest of international Community. Emily Crawford, “Armed
Conflict, International,” in The Law of Armed Conflict and the Use of Force: The Max Planck
Encyclopedia of Public International Law, eds. Frauke Lechenmann and Reedier Wolfrum
(Oxford University Press, 2017), 48.

99  See UNGPs, supra note 1, at Principle 23 and the commentary thereto.

100 ICRC 2022, supra note g5, at 14.
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Generally, the experience of business operations in conflict environments
shows that “conflict will always create adverse negative impacts on human
rights,” and “business activities in a conflict-affected area will never be ‘neutral’
and without impact.®! In effect, business operators are likely to impact the
conflict dynamics!®? and thus potentially contribute to the suffering of civilian
populations.1°3 Private companies operating in resource-related armed con-
flicts are particularly exposed to the risks of being involved in human rights
abuses.%4 Such abuses include child and forced labor, sexual violence, the dis-
appearance of people, forced resettlement and the destruction of culturally
significant sites. The scale and gravity of these abuses and pressure from civil
society prompted policy and regulatory measures at the national,'%5 EU,106
and international level.197 Regulating the mineral trade in conflict areas is one
attempt to eliminate financing armed conflict or groups, the illegal exploita-
tion of minerals and the related abuses, including the exploitation of mine
workers and local communities. The adopted legislation provides for corporate
due diligence rules on responsible sourcing of the so called “conflict minerals”
(under EU Regulation: tin, tungsten, tantalum and gold). For instance, recital
1 of the EU Conflict Minerals Regulation defines supply chain due diligence
as “an ongoing, proactive and reactive process through which economic oper-
ators monitor and administer their purchases and sales with a view to ensur-
ing that they do not contribute to conflict or the adverse impacts thereof.”108
Apart from metals and minerals, timber, diamonds, and oil also tend to be
“conflict commodities.” Alongside risks of deforestation, undermining good

101 2022 UNDP Guide, supra note 3, at 10. OHCHR, “Business,” supra note 22, at 10.

102 OHCHR, “Business,” supra note 22, at 10. Infra Section 4 will argue that business activity
may also alleviate the suffering of the civilian population affected by armed conflict.

103 Cf ICRC 2022, supra note 95, at 7.

104 Tignino, “Corporate human rights,” supra note 3, at 58.

105 The pioneering law was the United States Dodd-Frank Wall Street Reform and Consumer
Protection Act, Public Law 111-203, 124 Stat. 1376—2223, July 21, 2010 (text available online
at www.congress.gov/111/plaws/publ2o3/PLAW-111publ203.pdf). Section 1502 of the law
requires US-listed companies whose products contain tin, tantalum, tungsten, or gold
to conduct supply chain due diligence checks on minerals that may originate from the
Democratic Republic of Congo or its nine neighboring countries.

106 Regulation (EU) 2017/821 of the European Parliament and of the Council of 17 May 2017
laying down supply chain due diligence obligations for Union importers of tin, tantalum
and tungsten, their ores, and gold originating from conflict-affected and high-risk areas,
0] L 130, May 19, 2017, 1-20 (“EU Conflict Minerals Regulation”).

107 “oECD Due Diligence for Responsible Supply Chains of Minerals from Conflict-Affected
and High-Risk Areas: Third Edition,” OECD, 2016, https://www.oecd.org/daf/inv/mne
/OECD-Due-Diligence-Guidance-Minerals-Editiong.pdf.

108 EU Conflict Minerals Regulation, supra note 106.
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governance, and threatening the livelihood of local forest-dependent commu-
nities, illegal logging can also be linked to armed conflicts. In recognition of
such risks, the 2010 EU Timber Regulation'®® requires traders of timber and
timber products to exercise due diligence, and mandates that risk assessment
criteria shall involve armed conflict considerations.!°

Yet, reports are mounting of the shortcomings and negative fall-out of such
“anti-conflict” legislation. For example, the implementation of the US Dodd-
Frank Act revealed the hurdles of implementing the due diligence process for
conflict-free minerals: costs and other, more technical difficulties!! resulted
in “a de facto embargo” on mining in the Democratic Republic of Congo, with
many companies pulling out their investment in the region, thus negatively
affecting the livelihoods of the local populations dependent on mining indus-
try and Congolese economy at large (allegedly beyond the mining sector).!12
This raises the question of whether such “anti-conflict” legislation and its
hHRDD process could be modelled to avoid an effect similar to a prohibition
of business activity in conflict-affected settings, as such activity may not only
contribute to, but also alleviate the suffering of the vulnerable local popula-
tions. Such legislation could, for example, specify on the basis of case-to-case
assessments in which areas the positive effects of corporate action outweigh
potential risks of human rights abuses.

4 Framing Heightened HRDD: Any Insights from Ukraine?

Armed conflicts are the most obvious, but not the only triggers for hRHRDD.
Armed conflicts usually induce other forms of instability such as emergency
laws, weakness, or dysfunction of the state apparatus, humanitarian crises,
and economic and social volatility. Each form of instability alone could trig-
ger the need for hHRDD.!!® Business conduct amidst or related to the war in

109 Regulation (EU) No 995/2010 of the European Parliament and of the Council of 20 October
2010 laying down the obligations of operators who place timber and timber products on
the market Text with EEA relevance, 0] L 295, November 12, 2010, 23—34 (“2010 EU Timber
Regulation”).

110 Id. at Article 6(1)(b), in connection to Article 4 of the 2010 EU Timber Regulation.

111 Notably the impossibility of on-site monitoring of mines in areas controlled by armed
groups or the manner in which mineral ores are processed. See e.g. Cortney Linnecke,
“Evaluating Conflict Mineral Legislation in the Democratic Republic of Congo,’
Proceedings of GREAT Day 15, Article 15 (2016): 61-62.

112 Id. and the scholarly work cited therein.

113 OHCHR, “Business,” supra note 22, at 5.
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Ukraine is at stake in the selected cases we analyze. This serves as a basis to
elaborate on hHRDD through a conceptual framework involving separate,
albeit interlinked, perspectives. Similar to general approaches, the scope and
extent of hHRDD obligations depends on agent-specific considerations, their
operational context, and any potential impact that their activity, products, or
services might have on the rights-holders. We commence our analysis with
the operational context, as the agent’s geographical, relational, or other eco-
nomic proximity to t