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Introduction

Over the centuries, Muslim scholars have studied Prophetic hadith texts for a
wide variety of reasons. Students of law have seen them as a source of legis-
lation, while others have taken moral and religious inspiration from them and
used them as a guide to appropriate conduct, or treated them as a valuable
tool for understanding the early history of Islam. For their part, Western schol-
ars have been mainly, or even exclusively, interested in Islamic traditions from
a historical point of view—not only the traditions that help explain histor-
ical events but also the legal, exegetical and theological aspects of the hadiths
within a historical context. In a nutshell, Western scholars have tended to focus
on the hadiths as both a tool for reconstructing Islamic history—including the
history of events and the history of Islamic jurisprudence—and a source of
information about religious thought and institutions and Quranic exegesis.
The Ibadischool is one of the oldest surviving schools of Islamiclaw and may
be seen as a separate but parallel tradition alongside Sunni and Shia Islam. It
originated with the Muhakkima, who refused the arbitration between ‘Ali and
Mu‘awiya and appeared on the scene during the early split that occurred in
Islam following the Battle of Siffin (37/657). One of their founders was Jabir b.
Zayd al-Azdi (d. 93/712), who was widely revered for the breadth and depth of
his scholarship, and even mainstream Muslims recognized him as an important
and authoritative compiler of hadith.! He was widely known as a pupil and dis-
ciple of ‘Abdallah b. ‘Abbas and as a personal friend of al-Hasan al-Basri; indeed,
some Sunni hadith narrators, including Qatada b. Diama al-Sadusi, ‘Amr b.
Hiram,2 ‘Amr b. Dinar, Tamim b. Huways, and ‘Umara b. Hayyan, became their
pupils and attended the halagat (study groups) established by Jabir b. Zayd.
The Ibadi school interacted with other early Islamic schools of law and played
a significant role in the development of Islamic jurisprudence.® Subsequently,
Jabir’s successor, the political leader Abti ‘Ubayda Muslim b. Ab1 Karima (d. c.

1 Roberto Rubinacci, “Djabir b. Zayd,” E1% Tadeusz Lewicki, “al-Ibadiyya,” £1?% Ersilia Francesca,
“Jabir b. Zayd,” E15% Josef van Ess, Theologie und Gesellschaft im 2. und 3. Jahrhundert Hidschra:
Eine Geschichte des religiosen Denkens im friihen Islam, 6 vols. (Berlin/New York: Walter de
Gruyter, 1991-1997), i, 171-177; ii, 186—233.

2 More commonly Hiram, but also voweled as Harim in some Arab sources, for example, ‘Ali b.
Hibat-Allah Ibn Makala, al-Tkmal fi raf* al-irtiyab, ed. Muhammad b. ‘Al b. al-Sabani, 7 vols.
(Beirut: Dar al-Kutub al-Tlmiyya, 1990), vii, 316.

3 Ersilia Francesca, “The Formation and early development in the Ibadi madhhab,” jsar 28
(2003), 260—277; eadem, “Investigating early Ibadi jurisprudence: Sources and case law,” jsa1
30 (2005), 231-263.
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2 INTRODUCTION

150/767), led the Ibadi school’s evolution into a political movement. He was fol-
lowed by al-Rabi‘ b. Habib (d. c. 170/786) who became the leading figure of the
Ibadi community of Basra and was generally regarded as Aba “‘Ubayda’s suc-
cessor; he invigorated the Ibadi missions to Oman, Hadramawt, Yemen, and
North Africa. It was largely thanks to their legacies that the Ibadis have survived
till the present day, particularly in North Africa, Oman, and East Africa.

During the second half of the 2nd/8th century, the Ibadis’ distinction from
the Sunni community became most apparent in their adherence to their own
isnads (chains of authority) and sources, and in their development of their own
particular principles and goals, which ensured that they became an identifiably
separate group.*

Ibadism flourished during the last decades of the 2nd/8th century and be-
came a unifying force in the societies of North Africa and Oman, thanks to its
scholars’ successes in reconciling Islamic jurisprudence with local customs and
traditions on the basis of the Quranic text, hadith narrations, and ijma“ (con-
sensus) on the interpretation of Islamic jurisprudence.

From the end of the 3rd/gth century, the Ibadi community in Basra began to
shrink, while at the same time it started to expand and flourish in the regions
of North Africa, Sijistan, Oman and Yemen. When it began in Basra, it was a
cohesive group that shared common legal, creedal, and political positions in
its usul (“roots”) as well as its furi‘ (“branches”). Later, however, the situation
changed, as is reflected in the Ibadi literature that appeared in the regions: in
Oman in the east with books such as Kitab al-Jami‘ by Muhammad b. Ja‘far
(3rd/gth century) and al-Jami‘ on usul al-figh (Islamic jurisprudence) by Abu
Muhammad ‘Abdallah b. Muhammad Ibn Baraka (5th/uth century), and in
North Africa with works by Abu Khazar Yaghla b. Zaltaf (d. 380/990) and, later,
Sa‘d b. Zanghil (late 4th/10th century).® This process of development in Ibadi
thought, which began in the 5th/nth century, has continued to the present day.
In the 19th century, Ibadism underwent a renaissance that included new ijtihad
(interpretative judgement) initiatives and a revival of its early sources, which
paralleled the Islamic revival in Sunni and Shia Islam over the same period.®

4 John C. Wilkinson, Ibddism: Origins and early development in Oman (Oxford and New York:
Oxford University Press, 2010), 161—210; Ersilia Francesca, Teoria e pratica del commercio
nell’Islam medieval: I contratti di vendita e di commenda nel diritto ibadita (Rome: Istituto
per 'Oriente “C.A. Nallino”, 2002) 15-30; eadem, “Formation and early development”; eadem,
“Investigating early Ibadi jurisprudence.”

5 Ersilia Francesca, “Ibadi law and jurisprudence,” Mw 105, no. 2 (2015), 209—223; Paul M. Love
Jr., Ibadi Muslims of North Africa: Manuscripts, Mobilization, and the Making of a Written Tra-
dition (Cambridge: Cambridge University Press, 2018), 40—41.

6 Wilkinson, Ibddism 370-394.



INTRODUCTION 3
1 The Texts

These two texts presented in this monograph Jabir b. Zayd-Kitab al-Salat (the
book of prayer) and Kitab al-Nikah (the book of marriage)—which include
Islamic law topics and Prophetic hadiths, date from the last quarter of the
1st/7th century. Amr Ennami describes them as examples of early Ibadi liter-
ature.” However, as they had been previously inaccessible, they were originally
believed to have been lost.® As typical examples of the early Islamic literary
style employed in writings about Islamic jurisprudence and the way in which
the isnads and matns (transmitters and content of the hadiths) are recorded,
they offer present-day researchers in those fields an illustration of the way
in which hadiths were narrated during that period. In our footnotes, we have
included referances to later hadiths works for the purposes of comparison.
Josef van Ess has also examined two Djerba manuscripts in private collec-
tions—1) al-Bartniyya and 2) Shaykh Salim b. Ya‘qub (d. 1411/1991)—and found
that they contain several texts attributed to early Ibadi scholars in Basra, includ-
ing Athar al-Rabi*b. Habib, although these texts do not relate to a musnad (a col-
lection of hadith arranged according to the Companion who transmitted them
from the prophet Muhammad) or to the hadith tradition at all. They are mainly
jurisprudential material connected one way or another to al-Rabi‘ himself and
comprise the opinions of experts that he presented for himself and other Ibadi
scholars along with other writings going back to Jabir b. Zayd. These texts were
part of a larger collection known as Diwan al-Ma‘rud. Subsequently, the texts
of Diwan al-Ma‘rud were incorporated into a revised version of Jabir b. Zayd’s
Diwan, which may have been intended for Ibadi scholars. Van Ess surmises that
these texts of this Diwan were known in Oman as Kitab Abi Sufra Abd al-Malik
b. Abi Sufra—named after the scholar who appears to have edited it around
235/850 and who is the last in the line of Basra scholars. Indeed, van Ess’s hypo-
thesis about these texts may help us trace the early community of Ibadis in
Basra back to the first two decades of the 3rd/gth century, while also provid-
ing a picture of the “chronological progress” of the early Islamic law schools
in Iraq from a regional perspective.® One distinctive feature of these two texts
is the engaging style in which their contents are presented. They also include
both Ibadi and Sunni narrations as well as contributions by Ibadi scholars such

7 Amr K. Ennami, “A Description of new Ibadi manuscripts from North Africa,” jss 15 (1970),
63—87.

8 Patricia Crone and Fritz Zimmermann, The Epistle of Salim lbn Dhakwan (Oxford and New
York: Oxford University Press, 2001), 302—303.

9 Van Ess, Theologie und Gesellschaft ii, 143-145.



4 INTRODUCTION

as Jabir b. Zayd and his pupils, which enables us to understand something of
the personalities involved in the early development of the schools of juris-
prudence and show how geographical location influenced their character. For
example, Ibadism had its origin in Iraq and we find that Jabir b. Zayd and his
pupils espoused the school of Ibrahim al-Nakha, which also provided the basis
for the foundation of the Hanafi school. The “geographical” and “personality”
aspects of early Islamic law schools are still debated by present-day historians.
There are similarities on numerous issues between Ibadi and Hanafi jurispru-
dence, both of which originated in Iraq. However, there are also significant
differences, particularly on questions of worship and civil matters including
marriage, inheritance, and the like.

The first of these two texts—Kitab al-Salat (The Book of Prayer)—consists of
narrations with isnads from Habib b. Abi Habib from ‘Amr b. Hiram from Jabir,
while the second text, on marriage, includes a collection of Jabir b. Zayd’s fatwas
on the subject.’® We came across them while editing Agwal Qatada b. Diama
al-Sadiust, which includes these topics as items separate from the main body of
the book.! They are unique gems of Ibadi heritage and early Islamic literature
and may be seen as Ibadi versions of their Sunni and Shiite legal opinions and
hadith counterparts.

The first text—Kitab al-Salat—is a collection of hadith narrations on salat
(prayer), tahara (ritual purity), and sitr (guarding one’s modesty). There ap-
pears to be few other examples of this kind of succinct, clearly defined arrange-
ment of subject matter in the hadith literature of that period. It would also
appear that the text—along with Habib b. Abi Habib al-Jarm1’s isnad transmit-
ted from ‘Amr b. Hiram from Jabir b. Zayd—was in common use by Sunnis as
well as Ibadis. The same version is cited by Muhammad b. ‘Abd al-Rahman, also
known as Ibn Abi Hatim al-Razi (d. 327/932), who mentions that it was known
as “the Book of Habib b. Abi Habib as narrated from ‘Amr b. Hiram."2 Parts of
this book are also referred to by ‘Abdallah b. ‘Adi al Jurjani (d. 365/976).13 This
text is known in Ibadi literature as “Kitab al-Salat as narrated by Habib b. Abi

10 Martin Custers, Al-Ibadiyya: A bibliography, 3 vols. (Hildesheim: Olms, 22016), i, 97, 99.

11 Abdulrahman al-Salimi, Early Islamic law in Basra: Aqwal Qatada b. DiAma al-Sadiist
(Leiden: Brill, 2018).

12 Abu ‘Abdallah Muhammad b. Isma‘l b. Ibrahim al-Bukhari, Al-Tarikh al-kabir, ed. Hashim
al-Nadwi et al., g vols. (Hyderabad: D&’irat al-Ma‘arif al-‘Uthmaniyya, 1360/1941), i/2, 315;
‘Abd al-Rahman b. Muhammad b. Abi Hatim al-Razi, Kitab al-Jarh wa-l-ta'dil. 9 vols.
(Hyderabad: D&’irat al-Ma‘arif al-‘Uthmaniyya, 1952), iii, 99.

13 ‘Abdallah b. ‘Adi al-Jurjani, Al-Kamil fi duaf@’ al-rijal, ed. ‘Adil ‘Abd al-Mawjid and ‘Ali
‘Awad, g vols. (Beirut: Dar al-Kutub al-Tlmiyya, 2010), iii, 306—311.
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Habib al-Anmati (d. c. 125/ 743) from ‘Amr b. Hiram b. Hayyan al-Azdi (d. c.
110/728) from Jabir b. Zayd from ‘Abdallah b. ‘Abbas (d. 68/687)."14

This text covers a range of important issues that were of concern to schol-
ars during the 1st/7th century and highlights the differences between the views
of the Ibadis and Sunnis over how the obligatory prayer should be performed.
One of these issues was whether the qunut (supplication) is permissible during
the prayer. The Ibadis, including Jabir b. Zayd, regarded it as a later innova-
tion that had not previously been practiced. Another question concerned the
guhr (noon) and ‘asr (afternoon) prayers, which are recited silently with the
imam in congregation, that is to say, whether a Quranic sira (chapter) should
be recited (silently) along with the Fatiha during the first two rak‘as or whether
the Fatiha alone should be recited. The Ibadis took the latter view. With regard
to salat al-safar (the travel prayer), the question was whether or not it had to
be prayed within a specific period of time. There was also a question of the
qualifications required for a woman to act as imam for a group of women per-
forming the prayer. On the issue of sajda (prostration) during the recitation of
the Quran, there was a question of how many prostrations should be performed
during Sarat al-Hajj (Q:22). The Ibadi view is that there should be one—i.e. the
first one—although modern printed Qurans follow the Shafi1 view that there
should be two (in Sarat al-Hajj).

The numerous points of difference between the early fatwas on prayer and
purification reflect the fact that there was a problem with regard to the law and
hadith rulings for prayer, since Islamic jurisprudence did not always coincide
with the hadith. Jabir rejected those narrations that differed from his interpret-
ation. He observed that the problem arose not only while the early schools of
law were taking shape in Iraq but also within the Ibadi school itself during
its formative period. The main question here was whether the main deciding
factor in the formation of the schools was “personality” or “geography.”

The narration of this text has a short isnad with a time span of approximately
half a century between the three narrators. If the transmission is extended to
the Companion (of the Prophet), or to the Prophet himself, then the time span
would still be no more than two decades short of a century. All the hadith nar-
rators were either from Basra or lived there. They were the following:

1) Habib b. Abi Habib al-Jarmi al-Anmat1 (d. c. 125/743).
The name Anmati is derived from the sale of anmat—a type of soft fur-
nishing, carpet, or bedding that is spread out on the ground—while the
name Jarmi comes from Jarm, which is a sub-branch of the Tha‘laba tribe.

14  Custers, Al-Ibadiyya i, 97, 99.
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The Tha‘laba are a branch of the Qahtani tribe of Ta’1, who generally live
in Palestine and on the Plain of Hawran in southern Syria. Habib was from
Basra. His father’s name was Yazid, but he was known by his teknonym of
Abu Habib.15 Several other members of his lineage were renowned hadith
scholars, including his son Muhammad and his grandson ‘Abd al-Rahman
b. Muhammad b. Habib.16
The three narrators who feature in this text—Habib, ‘Amr, and Jabir—are
trustworthy transmitters, according to the accepted works on the Proph-
etic traditions and the authors of books on isnads. Muhammad b. Hibban
al-Bustl (d. 354/965) endorses their isnads and narrations as valid and
Habib also affirms his transmission of material to ‘Amr b. Hiram al-Azdi
and ‘Abdallah b. Awfa al-Aslami (d. 87-88?/706-7077?) as well as from al-
Hasan al-Basri (d. 110/728), Muhammad b. Sirin (d. 110/729), and Qatada
b. Di‘ama al-Sadusi (d. 117/735-7367).17
However, according to reports, when Yahya b. Sa‘id al-Qattan (d. 194/ 810)
was asked about his opinion of Habib b. Abi Habib, he replied: “He is a
trader, not a hadith scholar.® Later compilers of rijal criticism also men-
tion that Yahya b. Ma‘in forbade his students to narrate hadith from Habib
b. Abi Habib.!® We do not know whether there was a personal reason for
al-Qattan’s dislike of Habib or if there were other factors involved. On the
other hand, Ibn Ab1 Hatim al-Razi states that this comment was aimed at
Dawud b. Shabib—specifically in his narration from Habib.
Habib b. Abi Habib has often been confused with other authors of books
on hadith, including:
a.  Habib b. Abi Habib, the brother of Hamza al-Zayyat al-Kafi2°
b.  Habib b. Abi Habib—i.e. Habib b. Ruzayq al-Hanafi al-Misri, tekno-
nym Abit Muhammad, Habib b. Abi Habib, known as the scribe of
Malik b. Anas?!

Abu Sa‘d ‘Abd al-Karim Abi Bakr Muhammad b. Abi al-Muzaffar Mangar al-Tamim al-
Samani, Kitab al-Ansab, ed. ‘Abd al-Rahman al-Yamani and Aba Bakir Muhammad al-
Hashimi, 13 vols. (Hyderabad: Da’irat al-Ma‘arif al--Uthmaniyya, 1982), i, 378-379.
al-Bukhari, al-Tarikh al-kabir i/2, 315.

Muhammad b. Hibban al-Busti, Kitab al-Thigat, ed. Muhammad ‘Abd al-Mu‘id Khan, 9
vols. (Hyderabad: D@’irat al-Ma‘arif al-‘Uthmaniyya, 1393/1973), vi, 178.

al-Jurjani, Al-Kamil fi du‘af@’ al-rijal iii, 306—311; Abu al-Faraj ‘Abd al-Rahman b. ‘Ali Ibn
al-Jawzi, Al-Du‘af@’ wa-l-matrukun, ed. ‘Abdallah al-Qadi, 3 vols. (Beirut: Dar al-Kutub al-
‘Ilmiyya, 1986), i, 188.

Ibn Abi Hatim, Al-Jarh wa-l-ta‘dil iii, 98.

al-Jurjani, Al-Kamil fi du‘afa’ al-rijal iii, 330; Ibn al-Jawzl, Al-Du‘afa’ wa-l-matrikin i, 190.
Al-Jurjani, Al-Kamil fi du‘af@’ al-rijal iii, 324; Ibn al-Jawzi, Al-Du‘afa@’ wa-l-matrikan i, 189.
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3)

c.  Habibb. Abi Habib al-Khartati from the village of Khartat in Merv?2
d.  Habib b. Ab1 Habib al-Bajli/Bajali who settled in Kafa but was ori-
ginally from Basra, nicknamed Aba Kashaitha or Aba ‘Umayra2?
e.  Habib b. Abi Habib al-Marwaz1?4
f.  Habib b. Abi Habib from Damascus?3
‘Amr b. Hiram b. Hayyan al-Basr1 al-Azdi. It would appear that he was a
member of the Azd tribe, who were established in Basra. He is regarded
as a trustworthy hadith scholar and Qatada b. Di‘ama offered prayers for
him when he died in around 110/728.26 All the narrations from him are
abridged, despite his high reputation, and he is usually cited alongside
his younger contemporary ‘Amr b. Dinar (d. 126/743).
Although the Ibadi scholar and historian al-Shammakhi (d. 928/1522)
referred to a list of narration authorities recorded by al-Rabi‘b. Habib who
were not mentioned in al-Rabi's musnad (though they are cited in other
classical literature),?” he was unable to determine for certain whether
Habib b. Abi Habib and ‘Amr b. Hiram?® were included among them.
This uncertainty was largely due to the difficult circumstances the Ibadi
communities found themselves in at that time; as a consequence, their
memories of the earlier generations began to fade, many names disap-
peared from their lists, and it became impossible to identify many of the
individuals concerned.
Jabir b. Zayd al-Azdi, Abu al-Sha‘tha’ (d. c. 93/712). His works were widely
read by Ibadis as well as Sunnis. It is not necessary to repeat his biography
here.2°

It would be useful to compare Kitab al-Salat and Kitab al-Nikah with other early
Islamic texts of a similar class such as the Sahifa (book/treatise) of Hammam b.
Munabbih (d. 101/720), the Musannaf (Book) of ‘Abd al-Malik b. ‘Abd al-‘Aziz
b. Jurayj (d. 150/767), the Musannaf of Ma‘mar b. Rashid (d. 153/770), and the
Muwatta® (Well-trodden Path) of Malik b. Anas (d. 179/795).3°

22
23

24
25
26
27
28

29

30

Ibn al-Jawzi, Al-Du‘afa’ wa-l-matriakan i, 189.

Ibn Abi Hatim, Al-Jarh wa-l-ta'dil iii, 98; Ibn Hibban, Al-Thigat iv, 140; Ibn al-Jawzi, Al-
Du‘afa’ wa-l-matrikan i,189.

Abu Nu‘aym Ahmad b. ‘Abdallah b. Ahmad b. Ishaq al-Isbahanyi, Kitab al-Du‘af@’, ed. Faraq
Hamada (Casablanca: Dar al-Thaqafa, 1984), 75.

Al-Jurjani, Al-Kamil ft du‘afa’ al-rijal iii, 320.

Al-Bukhari, Al-Tarikh al-kabir vi, 380; al-Bustl, Kitab al-Thiqat vii, 215.

Custers, Al-Ibadiyya i, 427-440.

Ahmad b. Sa‘id al-Shammakhi, Kitab al-Siyar, 2 vols. (Muscat: Ministry of Heritage and
Culture, 1987), i, 125.

Rubinacci, “Djabir b. Zayd”; Custers, Al-Ibadiyya i, 94—99; Crone and Zimmermann, Epistle
of Salim Ibn Dhakwan 301-303; van Ess, Theologie und Gesellschaft ii, 219—221.
Muhammad Abdul Rauf, “Hadith literature-1: The development of the science of Hadith,”



8 INTRODUCTION

Other recently discovered Ibadi texts from the second half of the 2nd/8th
century include the Athar (Traditions) and the Futya al-Rabi’, both of which
are attributed to al-Rabi‘ b. Habib, as well as various versions of Aba Ghanim
al-Khurasant’s Mudawwana (Record), which contain early hadith narrations.
There is also the Agwal (Sayings) of Qatada b. Di‘ama—a collection of writ-
ings, Parts 5 and 6 of which include hadiths narrated by Qatada from ‘Amr b.
Dinar and ‘Amr b. Hiram.3!

In Ennami’s opinion, this text—i.e. Jabir b. Zayd’s book on prayer (which fol-
lows Habib b. Abi Habib’s narration)—is actually Part 7 of Qatada’s Agwal.3?
This could mean that it is one of a number of copies; indeed, we have previ-
ously noted that these texts were probably a collection of individual items that
were subsequently combined in a single volume.33

Habib b. Abi Habib discusses a number of masa’il (issues) reported by ‘Amr
b. Hiram from Jabir b. Zayd on questions related to zakat. They are scattered
across a number of different books on Ibadi and Sunni jurisprudence and we
are not currently in a position to say whether there was an original source work
that has since been lost.3*

The second text—on nikah (marriage)—comprises a number of fatwas from
Jabirb. Zayd on marriage-related issues.35 We have no information on the iden-
tity of the person who asked the questions that led to the fatwas and the narrat-
ors and isnads are not cited. The text is a mixture of legal pronouncements and
hadith; the hadiths are introduced with the formula balaghana ‘an rasual Allah
(“it has reached us from the Messenger of Allah”) or a similar form of words.
This raises the question: Is the text part of Jabir b. Zayd’s lost Diwan (Collec-
tion), or is it another, separate book? Whatever the answer might be, the topics
itdiscusses tell us alot about the issue of marriage during the second half of the
1st/7th century.36 While it discusses the treatment of marriage-related issues
during the early Islamic period, including the distinction between a man and a
woman, a Muslim and a non-Muslim, a freedman and a slave, the text is mainly

in A.F.L.Beeston et al,, (eds.), cHAL: Arabic Literature to the End of Umayyad Period (Cam-
bridge: Cambridge University Press, 1983), 272—274.

31 Al-Salimi, Early Islamic Law 339—467.

32 AmrK Ennami, Studies in Ibadism (Muscat: Ministry of Endowment and Religious Affairs,
2008), 143-148.

33 Miklés Muranyi, The First Compendium of Ibadi Law: The Mudawwana by Abu Ghanim
Bishr b. Ghanim al-Khurasani, (Hildesheim: Georg Olms Verlg, 2018), 10-16.

34  Abu ‘Ubayd al-Qasim b. Sallam, Kitab al-Amwal, ed. Muhammad ‘Umara (Cairo: Dar al-
Shuruq, 1989), 527, 532, 535, 543, 551, 610, 651.

35  Joseph Schacht, “Nikah,” 2.

36  Crone and Zimmerman, Epistle of Salim Ibn Dhakwan 303.
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concerned with the procedures for giving a woman in marriage, as well as the
degree of the male party’s authority over the woman in that regard.

Jabir did not favour child marriage and stated that the case of the Prophet’s
marriage to ‘A’isha was an exception. He asserted that the woman’s consent to
marriage was an important precondition and he also discussed the prospects
for the Ibadis to create their own independent society or school of law. Jabir’s
opinions have continued to be cited in Ibadi writings up to and including the
present day.

2 Hadiths Narrated by Ibadi Sources and in Early Islamic Literature

The topics covered by early Ibadi literature show that there was a sophisticated
debate on issues of jurisprudence during the first three centuries of Islam—i.e.
up to the end of the 3rd/gth century. The nature of the debate demonstrates the
contrasting positions during the formative period of the jurisprudential sys-
tem and reflects the significance of local legal customs and traditions as well as
the efforts of the early legislators and jurists to come up with Islam-compliant
solutions. The old Ibadi sources include assertions by various juridical scholars.
Although they are sometimes without isnads, they are regarded as reliable and
are attributed either to the Prophet’s Companions or to the Prophet himself.
Consequently, they have attracted the interest of modern Western scholars in
their endeavours to understand precisely what the Ibadis meant by the word
“Sunna” in their texts, particularly following the discovery and publication of
previously unknown but “acceptable” texts. These appear to suggest that Ibadis
understood the concept of the Sunna differently from the way it was under-
stood in Sunni and Shiite texts up to the end of the 2nd/8th century.3”

Ersilia Francesca has observed that the five hadiths of the Prophet quoted in
the Futya of al-Rabi‘b. Habib have a basic isnad introduced by formulas such as
“Regarding what has reached us he said” or “It has reached us (balaghana) that
Jabir b. Zayd says that the Prophet of God.”3® Meanwhile, we find that, in com-
parison with the early Sunni sources, the concept of the Sunna as representing

37  Ennami, Studies in Ibadism 127—162; Ersilia Francesca, “The Concept of Sunna in the Ibadi
School’, in Adis Duderija (ed.), The Sunna and its status in Islamic law: The search for a
sound hadith (New York: Palgrave MacMillan, 2015), 97-116; al-Rabi‘ b. Habib, Futya al-
Rabi b. Habib, ed. Talal b. Khalifa b. Hamd Al ‘Abd al-Salam (Muscat: Dhakirat ‘Uman,
2017).

38  Al-Rabi‘b. Habib, Futya 133, 161; Kahlan al-Kharusi, Athar al-Rabi* b. Habib: Edition and
Study (Wiesbaden: Harrasssowitz, 2016), 57.
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examples of the Messenger’s exemplary conduct cannot be clearly understood
from the works compiled by the early Ibadi jurists. The old jurists developed
their opinions on the basis of corroborative evidence and rarely cited a direct
opinion from the Messenger. Most of the original Ibadi sources, including the
works of the imams of the Basra community such as Jabir b. Zayd, Aba ‘Ubayda
Muslim b. Abi Karima, Qatada b. Diama, and al-Rabi‘ b. Habib, understood
“Sunna” to mean a revival of a school based largely on the hadiths narrated by
the Companions.

In addition to these Ibadi literary works, the early Ibadi siyar (epistles) have
also attracted significant attention in recent years. Through them it has been
possible to trace how the Ibadi view of the concept of “Sunna” evolved histor-
ically alongside other early Islamic literature—particularly Sunni literature.39
In this connection, two epistles to the Umayyad Caliph ‘Abd al-Malik b. Mar-
wan (1. 65-86/661-680) have been attributed to ‘Abdallah b. Ibad (from whose
name the term Ibadi is derived).*? However, in Wilkinson’s view, they were not
written to ‘Abd al-Malik b. Marwan but to ‘Abd al-Malik al-Marwani, the son of
the Caliph ‘Umar b. ‘Abd al-‘Aziz (r. 99-101/718-720), who had Ibadi “tenden-
cies” and was known to sympathize with the Ibadis.*! In these epistles ‘Abdallah
b. Ibad accused ‘Uthman b. ‘Affan of having betrayed the Prophet’s Sunna by
introducing bida“ (heretical innovations; sing. bid‘a)*? and it was because of
this that the Ibadis did not recognize ‘Uthman’s authority and disputed the
legitimacy of his Caliphate during the last six years of his reign. In early Ibadi
sources, we come to understand that “respect for the Sunna” means following
firmly documented established practice.

In their study of the Epistle of Salim Ibn Dhakwan, which attacks the extreme
Kharijites and Murji’ites and was written in around 700 CE (though there are
differences of opinion on its date), Patricia Crone and Fritz Zimmermann note
that Sunna has a range of meanings including “the Sunna of the Prophet” and
“the Sunna of God’s virtuous servants”—i.e. the Rightly-Guided Caliphs.*3 This

39  Abdulrahman S. al-Salimi, “Themes of the Ibadi/Omani Siyar,” /$S 54, no. 2 (2009), 475—
514; Abdulrahman S. al-Salimi, “Identifying the (Ibadi/Omani) Siyar,” jss 55, no. 1 (2010),
115-162.

40  Michael Cook, Early Muslim Dogma: A Source-critical Study (Cambridge: Cambridge Uni-
versity Press, 1981), 51-67.

41 Wilkinson, Ibddism 436.

42 See Roberto Rubinacci, “Il califfo Abd al-Malik b. Marwan e gli Ibaditi,” Annali dell Instituto
Universitario Orientale di Napoli, NS 5 (1954), 99—121; Wilferd Madelung, “The Authenticity
of the Letter of ‘Abd Allah ibn Ibad to ‘Abd al-Malik,” Revue des Mondes Musulmans et de
la Méditerranée 132 (2012), 37—-43.

43  Crone and Zimmermann, Epistle of Salim lbn Dhakwan 144 (Arabic), 145 (English trans.).
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term was applied specifically to Abti Bakr and ‘Umar, while the third Caliph—
‘Uthman—is accused of distancing himself from the Sunna of the Messenger
of God and following an erroneous path.#* Several examples of the sense in
which the Ibadis understood the term can be clearly seen in their early texts
from the 1st-2nd/7th—8th centuries.*5

Assuming that the texts were written in Iraq (in Basra to be precise), it would
be reasonable to conclude that they reflect the manner in which fadiths were
collated and show that, even during the first three decades of the 2nd/8th cen-
tury, the accepted hadith and isnad terminology had not yet been finalized. It
would probably be true to say that this did not happen until the rise of the
Abbasid State and during the last two decades of the 2nd/8th century. It is
reported that the isnad system was unknown until Hammad b. Abi Sulayman
(d. c. 120/737) arrived in Kafa from Isfahan and introduced the rules of isnad
there.46

In these two books here, we have presented the text of each hadith along
with its isnad. In doing so we have included fatwas reported to have been
delivered by Jabir and supported by isnads, as well as—potentially—by ha-
diths, however, although they may be mursal (broken), we should not neces-
sarily conclude that no early authentic or reliable non-truncated hadiths with
isnads exist; after all, every hadith scholar is familiar with the phenomenon of
the “isnad in ascending order,” which Muslim scholars call “marfa” (“attrib-
uted”) when reporting the chain of transmission. Nevertheless, there are in-
stances in which hadiths narrated by the Companions are “marafu® (attrib-
uted) to the Prophet and are also supported by additional evidence, however,
from our modern perspective we can see no justification for inferring that all
the Prophetic hadiths in which the isnad stops at a Companion or “Tabit”
(“Successor”) are in a “secondary category” and so less valid.

On the assumption that Joseph Schacht’s theory is correct and the Islamic
Traditions are mainly a product of later “fabrications,” which were carried fur-
ther up the line from the Successors to the Companions and then to the Prophet
so that they became “hadiths,” it might well be concluded that this is how they
came to be accepted as specific legal opinions from the Messenger, reinforced
by the Companion or Successor cited in the chain of transmission. The collec-
tion of hadith versions would have expanded with the passage of time, so that

44  Crone and Zimmermann, Epistle of Salim lbn Dhakwan 78, 8o, 82, 84 (Arabic), 79, 81, 83,
85 (English trans.). See also ibid., index, 375.

45 Abdulrahman al-Salimi, Ibadi Texts in Oman from the 3rd/9th Century (Leiden: Brill, 2022),
18—25.

46 Al-Salimi, Early Islamic Law 7.
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ultimately not all the transmitters from a single scholarly source would neces-
sarily be seen to have received identical versions.#”

Even if we ignore the general objections to G.H.A. Juynboll’s “common link”
theory and his notion of isnads being used to reconstruct the earlier sources
in order to produce an acceptable picture, we find that there are several dis-
agreements with regard to details. For example, there is the question of why
Juynboll makes a distinction between three groups of hadiths—those from the
Hijaz, Egypt, and Irag—and concludes from his study of certain hadith models
that “every hadith ... indicates that the traditional Iraqi circles of hadith nar-
ration flourished in the second half of the 2nd century and that they offered
fertile ground for the propagation of certain hadith matns (contents). The same
is true of the isnads, which only appear in the later collections.” This might sug-
gest that there is a general rule or principle that applies to both the matns and
the isnads. Following his examination of the fadiths collected in the Hijaz and
Egypt, Juynboll concluded that some hadiths were unknown in the Hijazi and
Egyptian collections from before 180/800. These include the jami‘ of al-Rab1‘
b. Habib and the Muwatta’ of Malik b. Anas (d. 179/795) and the Jami‘ of Ibn
Wahb (d. 197/812-813), as well as the works of al Shafi7 (d. 204/820) and the
Musnad of the Hijazi scholar al-Humaydi (d. 219/834), in addition to the Iraqi
hadith collections that predate the Musnad of al-Tayalisi (d. 203/818). Juynboll
thus concludes that the widely circulated Traditions in the Hijaz consisted of
Malik's Muwatta® and the works of al-Shafi1 and al-Humaydi. In his view the
transmitters mentioned in the Traditions who died in the 180s or 190s AH (i.e.
c. 796—805CE) were responsible for recording them in writing and propagat-
ing them, while the principles governing the attribution of the narration to the
Prophet were different.*8

If these two texts were indeed produced in Iraq (i.e. Basra-Kiifa), and if the
main topics that they brought into the public arena were concerned with the
jurisprudential and legal aspects of prayer (salat) and marriage (nikah), then it
would appear that these topics were actively debated by the early jurists during
the first half of the 2nd/8th century.

Moreover, according to Ursala Sezgin's hypothesis about “reconstructing the
sources,” the reliability of the transmission process is based on the assumption
that the author or transmitter took his text from either authorized or unau-

47  Josef Schacht, The Origins of Muhammadan Jurisprudence (Oxford: Clarendon Press,
1950), 176—189; Harald Motzki, The Origins of Islamic Jurisprudence: Meccan Figh before
the Classical Schools, trans. Marion Holmes Katz (Leiden: Brill, 2002), 126-131.

48  G.H.A. Juynboll, Muslim Tradition: Studies in Chronology, Provenance and Authorship of
Early Hadith (Cambridge: Cambridge University Press, 1983), 96-133.
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thorized written sources.*® In Sezgin’s view, close scurutiny of the patterns in
the usage of terms of citation that appear in an isnad (for instance, haddatha,
akhbara, anba’a) reveals information about the prior written transmission of
a given account. Her proposition that the supposed “previous sources” were
reconstructed on the basis of later sources (with regard not only to fadith but
also to Arab literature in general during Islam’s early centuries) led to lively
debate among Western scholars. Meanwhile, Fuat Sezgin argued that the dif-
ferent technical terms adopted by the hadith critics (e.g. the use of the formula
akhbarni, indicating the receipt of written materials through an jjaza) were
used by many of the earlier generations.>°

3 Early Islamic Jurisprudence Writings and Ibadi Law

Our edition of these two texts is based on three manuscripts; the first is in
Dar al-Kutub al-Misriyya in Cairo and the others are in the Bartiniyya Library
in Djerba, Tunisia. Shaykh Sa‘id b. Khalaf b. Muhammad al-Kharus1 (1344—
1438/1925—2017) published both of these texts (on salat and nikah), as well as
the text of Athar al-Rabi* b. Habib, which was subsequently edited by Kah-
lan al-Kharusi.?! These three manuscripts also include Kitab Futya al-Rabi* b.
Habib.52 However, Shaykh Sa‘id al-Kharast's published versions do not refer to
the manuscript copies or the date of the texts, nor do they contain any mention
of where he obtained them. He “merged” the documents and arranged them
under their respective legal headings, rather than in accordance with the ori-
ginal manuscript.

This raises the question of the origins of his source manuscripts and, accord-
ingly, of the reliability and authenticity of the texts (despite the fact that they
are of “good quality”). The contents of the texts were rearranged before they
were published under the title Min Jawabat al-Imam jabir bin Zayd (From the
Responses of Imam Jabir b. Zayd/ Some Legal Opinions by Imam Jabir b. Zayd).
A comparative examination of the copies would seem to suggest that they are
based mainly on the Cairo manuscript, though with some differences in the

49  Ursula Sezgin, Abi Mihnaf: Ein Beitrag zur Historiographie der umaiyadischen Zeit (Lei-
den: Brill, 1971).

50 Fuat Sezgin, GAs i, 70-82.

51 Jabir b. Zayd, Min Jawabat al-Imam Jabir b. Zayd, ed. Sa‘id b. Khalaf b. Muhammad al-
Kharist (Muscat: Ministry of National Heritage and Culture, 1984); al-Kharusi, Athar al-
Rabib. Habib.

52 See above, n. 40.
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content and language, suggesting that another, as yet unknown, source was also
used, and this is why we have made it our first task to separate the three texts
before establishing their reliability and confirming a) the fact that the oldest
text is Kitab al-Salat and b) that it—including its isnad—has not been edited
or amended by the copyist.

The second text is a collection of legal opinions ( fatwas) by Jabir b. Zayd.
They were transmitted or heard from Jabir and then a copyist added subtitles
to each of the masa’il. This represents a new stage in the arrangement of clas-
sical Islamic legal literature. The masa’il may have been rearranged in Basra
by the copyist under an Ibadi scholar and the text may then have eventually
been taken from there to North Africa by Ibn Ghanim al-Khurasani and his col-
leagues as part of a larger collection.

The third text consists of narrations by Aba Sufra ‘Abd al-Malik b. Abi Sufra
from al-Haytham from al- Rab1‘ b. Habib from Dumam b. al-S2’ib from Jabir b.
Zayd.52 It would appear to be from a later date—i.e. before about the end of
the 2nd/8th century. However, this text has been preserved with its Ibadi isnad
and it is a reliable indication of the development of the legal system in Iraq
and its evolution from “person” to “region,” during which Ibadi views came to
differ notably from what later became recognized as the views of the Hanafi
school (who are always referred to as “the Kafis”), despite the fact that both
schools originated in Iraq. This text enables us to identify a formative period
in which the two legal trends diverged, so that each ultimately developed into
its own school of law. The central state in Baghdad at that time helped estab-
lish the Kufa school, while the Ibadis found it easier to settle on the perimeter
and in the regions. This led to the emergence of the Ibadi Imamates in Oman
and North Africa and the establishment of Ibadi communities in Yemen, Had-
ramawt, and some regions of Eastern Iran, where they were able to set up
independent political entities and impose their own legal systems and opin-
ions with regard to acts of worship. Modern studies have cast new light on the
relationship between the regional legal schools and the rivalry between, on the
one hand, the Basran and Medinan position and, on the other, the Kufan and
Meccan position. One result of this has been a re-evaluation of the regional
schools between the Hijaz and Iraq.5*

53  Al-Kharusi, Athar al-Rabi* b. Habib.

54  Najam Haider, The Origins of the Shi‘a: Identity, Ritual, and Sacred Space in 8th century
Kufa (Cambridge University Press, 2011), 39—52; Christopher Melchert “Basra and Kufa as
the earliest centers of Islamic legal controversy,” in Asad Q. Ahmed et al,, (eds.), Islamic
cultures, Islamic contexts: Essays in honor of Professor Patricia Crone (Leiden: Brill, 2015),
173-194.
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Although it is of recent date, Sa‘ld al-KhartisT's work reminds us in some ways
of al-Rabi‘b. Habib’s nine-centuries old Musnad, which later came to be known
as al-Jami‘ al-sahih musnad al-Rabi* b. Habib and was subsequently rearranged
in four parts containing 1,005 hadiths by Abu Ya‘qab b. Ibrahim al-Warjilani
(d. 570/1174), who also added some early Ibadi narrations. In his short review
of Musnad al-Rabi* b. Habib, Louis Massignon perceived how to distinguish
between texts that were composed during the 2nd/8th century and those that
came later.55 This twist was the basis of much discussion among later scholars
in the field. Thus Generosa Crupi la Rosa tried to understand the transmission
isnads in the Ibadi North Africa scholarship as connected to their early ancest-
ors in Basra.5¢

Wilkinson appears to have felt deeply engaged on a personal level when
reviewing Ennami’s 1971 doctoral thesis.>” Though he strongly disagreed with
it at first after he had considered the points raised in Michael Cook’s Early
Muslim Dogma (1981) in the mid-1980s, he came round to accepting it. Wilkin-
son, whose original field of interest was geography, later became an enthusi-
astic student of Ibadi hadith. In 2010 he published a study in which he cast
doubt on the claim that al-Warjilani had collated items from various periods
in the evolution of Ibadi jurisprudential literature, and he suggested that the
Musnad was the result of Ibadi law engaging in what he described as a “nor-
malization” process with the aim of protecting the Ibadi school from external
influences and putting it on the same level as its adversaries. In Wilkinson’s
view, the significance of al-Rabi’s Musnad lies in the fact that it provided the
Ibadi school with a useful point of reference in the form of a collection of “inde-
pendent” hadiths with isnads and contents similar to those of the collections
of their traditional Sunni counterparts.>® Although this view was somewhat
controversial, it influenced members of the younger generation such as Ersilia
Francesca and Adam Gaiser.5°

55  Louis Massignon, “viir Islamisme et religions de I'Arabie,” Annuaire 1937 de I’Ecole pratique
des hautes études—Section es sciences religieuses (1938-1939), 58—60, at 58—59.

56 Generosa Crupi la Rosa, “I trasmettitori della dottrina ibadita,” Annali dell’ Istituto Uni-
versitario Orientale di Napoli, NS 5 (1953), 123-139.

57  Amr K. Ennami, “Studies in Ibadism (al-Ibadiyya), Accompanied by a Critical Edition of:
1. Section 11, part I of K. Qawa‘id al-Islam of Isma‘l b. Masa al-Jitali. 2. K. Usdl al-din of
Tibghtirin b. Dawud b. Tsa al-Malshitl. 3. Ajwibat Ibn Khalfiin by Aba Ya‘'qiib Yisuf b.
Khalfan” (PhD diss., University of Cambridge 1971).

58  John C. Wilkinson, “Ibadi Hadith: An Essay on Normalization,” Der Islam, 62 (1985), 231—
259.

59 Francesca, “Concept of Sunna”; Adam Gaiser, ‘Ballaghana ‘an an-Nabt: Early Basran and
Omani Ibadi Understandings of sunna and siyar, athar and nasab,” BsoAs 83, no. 3 (2020),
437-448.
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At the same time, however, it was not possible to reconcile Wilkinson'’s thesis
with the method of hadith criticism prevalent in Western academic circles,
which involved studying the text’s matn (content) or the style of the isnad,
Juynboll’s “common link” theory, Harald Motzki’s research into possible earlier
sources, or Sezgin's “textual reconstruction.” This means that we need a more
precise and philologically oriented approach with hypotheses similar to those
of Juynboll, Motzki, or Sezgin that could be applied to Ibadi hadiths rather than
a generalized historical framework.

A closer examination of Wilkinson’s thesis will suggest that he did not make
a deep study of the early Ibadi sources; this was probably either because there
were no printed versions available at that time or because a lack of philological
knowledge led him to overlook them and opt instead for a more generalized
approach.

In fact, no comparative studies similar to those of Juynboll or Motzki have
been carried out on the Ibadi hadith and Sunna texts that were written dur-
ing the 2nd/8th century and the equivalent non-Ibadi books of hadith such as
Malik’s Muwatta’, Zayd b. ‘Al’s Musnad, ‘Abd al-Razzaq al-San‘ani’s Musannaf,
or similar locally produced literature. In this connection, Wilkinson makes no
mention of the new concepts of mursal (broken transmitted) or munqati (dis-
connected) hadiths raised by al-ShafiT at that time (or indeed the lack of them)
and, although he touched on them in his later studies, this put him at a disad-
vantage in contemporary Arab literary debates, with the result that he found
himself facing severe criticism from his academic colleagues. J. van Ess’s short
review of John Wilkinson’s book in the Bsoas was significant because it illus-
trated two different approaches, epistemological in van Ess’s case and social-
political in Wilkinson’s.6% Nevertheless, Wilkinson’s study triggered a debate in
its own right in which he questioned Ennami’s position.

At the same time, Wilkinson was fascinated by Jabir b. Zayd’s and al-Mirdas
b. Hadir’s connection with Ibadism (or its founding fathers), as well as the fact
that Abt Ya‘qab Yuasuf b. Ibrahim al-Warjilani (d. 570/1174) rewrote the history
of Ibadism from its earliest days with the aim of proving that the Ibadis had
their own bona fide school. Al-Warjilani’s Omani counterpart was al-‘Awatbi
(6th/12th century) and it was this period that saw the beginnings of an aware-
ness of what came to be called “the formation of the schools (or sects) madhh-
abization.”s!

60  Wilkinson, Ibddism 154—177; Josef van Ess, “Review: Wilkinson, Ibddism,” BSOAS, 74, no. 3

(2om), 474-476.
61 Wilkinson, Ibddism 413-437.
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In this connection Wilkinson’s studies have played a significant role and
have proven to be particularly enlightening in linking “common issues” such as
those in al-‘Awtabi’s Kitab al-Ansab (The Book of Genealogies), which sets out
the “ansab” (“lineages”) and “isnad” (“chains of authority”) of the pre-Islamic-
patriarchal and Islamic periods. However, the term “isnad,” like Sunna, had
different meanings in the early Ibadi literature of the 2nd/8th century, and an
examination of the Ibadi texts from that period will show that “isnad” had a
different meaning from chains of authority leading to the acquisition of know-
ledge.52 This would explain the different line of approach we find in subsequent
studies by Miklés Muranyi on Abti Ghanim Bishr b. Ghanim al-Khurasani’s
Mudawwana, which he compares to Malik b. Anas’s Muwatta’ in the way the
Sunna and hadiths were recorded during the second half of the 2nd/8th cen-
tury. Further evidence can also be seen in the intertextuality between law and
hadith in Aqwal Qatada and the common hadith narrations and isnads of the
Ibadis and Sunnis in Basra and Kafa.63

There can be no doubt that Juynboll’s thesis on regional hadith writings will
help us unravel many of the problems that these two texts pose in connection
with the emergence of early Islamic law in Iraq. ]. van Ess’s observation con-
cludes that the Ibadis did not play a part in the development of fadith science
after the mid-3rd/gth century®* and they focused on the details of theorizing
about the hadiths, instead of collecting them. Significantly, these theories com-
bined with the jurisprudence framework to become a separate discipline of
studying early Ibadi hadith tradition as, for example, in Bashir b. Muhammad
b. Mahbub (d. 285/898) and then Ibn Baraka after the middle of the 3rd/gth
century.5%

62  Abdulrahman al-Salimi, Ibadism east of Mesopotamia: Early Islamic Iran, Central Asia and
India (Beirut: German Orient Institute and Klaus Schwarz Verlag, 2016), 41-44; idem, “Early
Ibadi creed in the 2nd-8th century: A study of Wa'il Bin Ayyub’s ‘nasab al islam’ (‘The Lin-
eage of Islam’),” Mw 105, no. 2 (2015), 194-208.

63 Mikl6s Muranyi, “Ibadism and Malikism: Notes on Some Hitherto Unknown Manuscripts,”
in Barbara Michalak-Pikulska and Reinhard Eisener (eds.), Ibadi jurisprudence: Origins,
developments and cases (Hildesheim: George Olms Verlag, 2015), 147-157; Mikl6s Murényi,
The First compendium of Ibadi law: The Mudawwana by Abu Ghanim, Bishr b. Ghanim al-
Khurasani (Hildesheim: Georg Olms Verlag, 2018).

64  Van Ess, Theologie und Gesellschaft ii, 200.

65  Abdulrahman al-Salimi and Wilferd Madelung, Early Ibadr literature: Abii [-Mundhir
Bashir b. Muhammad b. Mahbub: Kitab al-Rasf fi l-tawhid, Kitab al-Muharaba and Sira/
Thalathu Rasa’il Ibadiyya li-Abt [-Mundhir Bashir b. Muhammad b. Mahbub (Wiesbaden:
Harrassowitz, 2011), 14-16; Aba Muhammad ‘Abd Allah b. Muhammad Ibn Baraka, Al-
Jami, ed., Tsa Yahya al-Bariini, (Muscat: Ministry of Heritage and Culture, 2007), i, 14-74;
Tadeusz Lewicki, “Ibn Baraka, Abtt Muhammad ‘Abdallah b. Muhammad [b. Baraka] al-
‘Umani,” in EI12
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We may conclude from these texts that the question of the origins of the
schools of Islamic law needs to be reconsidered. Did the schools develop out
of the situations in the various regions before becoming “embodied” in indi-
vidual personalities? Or did they actually originate in individual personalities
rather than in local circumstances? These texts show that this debate may be
resolved if the different classes of law are divided into separate categories, as
follows:

1. Figh al-ibadat (the law of acts of worship—i.e. prayer, fasting, zakat and
the Hajj Pilgrimage)

2. Figh al-jinayat (the law of criminal offences—i.e. matters related to hu-
dud punishments and the like)

3. Figh al-mu‘amalat (the law of transactions—i.e. sales, commercial part-
nerships, rights of pre-emption, agriculture, etc.)

4.  Figh al-usra (the family law—i.e. the law of inheritance, divorce, etc.)

When Islamic law developed during the 2nd—3rd/8th—gth centuries, these cat-

egories did not exist and this classification was only recognized during the

following two centuries (3rd—4th/gth—10th), though Islamic jurisprudence and

its masa’il (legal issues) were compiled under different headings in compendi-

ums known as jawami‘ (sing. jami‘) or dawawin (sing. diwan).

To understand this debate in its proper context we need to consider two
questions. The first is the conflict that existed between the fuqaha’ (jurists;
sing. faqgih) and the qudat (judges; sing. gadr). During the 1st/7th and the first
half of the 2nd/8th centuries, judges were independent and were responsible
for such issues as arose in their regions, including laws on transactions, crim-
inal offences, and civil matters. Meanwhile, the jurists were more concerned
with rules governing acts of worship: i.e. prayer, fasting, zakat, and the Hajj Pil-
grimage.

However, here we should note that, by the end of the 2nd/8th century, the
judges themselves had become bound by (or subservient to) specific rules and
procedures for acts of worship (that is to say, prayer, fasting, zakat and the Pil-
grimage) and so acts of worship came to be governed by specific jurisprudential
rules. Subsequently, the judiciary became associated with a particular school of
jurisprudence and legal transactions became subject to one of the specific legal
systems that were in force.

Thus, on the question of whether the schools of law had their origins in per-
sonalities or regions, we can say that we need to reconsider the question from a
different angle altogether. In doing so, we shall find that laws concerning wor-
ship vary from one school of jurisprudence to another but that, where other
categories were concerned, legal opinions were generally based on the views of
the local judiciary. A jurist would then attribute that opinion to the particular
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school he followed, and declare it to be a general rule, obliging others to adopt
it in his name or in the name of his school.

These texts from the end of the 2nd/8th century are part of a purely Ibadi
debate, since the Ibadis were able to impose their rulings on the regions that
were under their control at that time in Oman, North Africa, Hadramawt, and
Yemen. This situation would have ensured that the Ibadi scholars enjoyed a
stronger position vis-a-vis their followers, because it was their scholars who
practised theology and law and were in charge of judicial affairs. This was
in contrast to the Mu‘tazilites who, despite the fact that they excelled in the
field of theology, were lacking in established religious traditions. Consequently,
where their acts of worship were concerned, they tended to follow the Hanafi,
or sometimes Shafi‘i and occasionally Zaydi, school.

As a result and thanks to their distinctive views and independence, the
Ibadis occupied an important position, particularly in comparison with the
other Muhakkima groups, some of whom were known as Kharijites.

4 Manuscripts

The description of the three manuscripts:66

1. (D/ ») copy: Egyptian public authority: Dar al-Kutub al-Misriyya (Egyp-
tian National Library) in Cairo.

Manuscript Public Number: 4564

Private Number: B/21582

Number of Pages: 328 pages

Size: 23 x17cm

Ruler: 36 lines

Calligraphy: Magharibi

Colours: Text in black ink and headings in red ink

Copyist: Abui Zayd b. ‘Abd al-Rahman b. ‘Umar b. Muhammad b.

‘Umar al-Zawarl.

e

66 For a further description of the (D/s; B/) manuscripts, see Kharusi, Athar al-Rabi* b.
Habib 4—10; Custers, al-Ibadiyya i, 39—40; Ersilia Francesca, “La fabbricazione degli isnad
nella scuola ibadita: Il Musnad di ar-Rabi‘b. Habib,” in Urbain Vermuelen and Jan M.F. van
Reeth (eds.), Law, Christianity and Modernism in Islamic society: Law, Christianity and Mod-
ernism in Islamic society: Proceedings of the eighteenth Congress of the Union Européenne
des Arabisants et Islamisants, held at the Katholieke Universiteit Leuven (September 3—
September 9, 1996) (Leuven: Peeters, 1998), 39-59.
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Date: Thursday/5th? of Ramdan 1041/ 25th March 1632. In the man-
uscript khamis was written so we do not whether it means sth or
Thursday.
This manuscript contains:

K. al-Salat: pages 41-49

K al-Nikah: pages 143-148

(B/<) copy: Al-Baruniyya, Djerba Island, Tunisia.

L.

J-

a
b
c
d.
e.
f
g
h

Title of Manuscript: Mudawwanat Abi Ghanim [al-Diwan al-Ma‘rad
Private Number: 120. 42.
Number of Pages: 280 pages
Size: 33x23cm
Ruler: 29 lines
Calligraphy: Magharib1
Colours: Text in black ink and headings in red ink
Copyist: Salih b. Salim b. Sulayman b. Yaddar b. ‘Ali b. Masa b. Yakh-
laf b. ‘Abd al-‘Aziz al-Sadrini.
Date: 15th Shawwal 1191 / 16th November 1777
This manuscript contains:
K. al-Nikah, pages: 258—268.

(Q/@®) copy: Al-Bariiniyya library, Djerba Island, Tunisia.

a.

~EQ@ e A e o

Title of Manuscript: Kitab al-Ghaniyya wa Ikhtilaf al-Futya (prob-
ably it was spelled wrong and should be al-Ghanimiyya?—i.e. it was
attributed to Abu Ghanim al-Khurasani). The title of this work was
mentioned by (al-Darjini, Tubagat, v. 2, p. 496; al-Shammakhi, Siyar,
V. 2, p. 645) as Kitab al-Ghanimiyya wa Ikhtilaf al-Futya.
Private Number: g1.
Number of Pages: 1095 pages.
Size: 29 x23cm.
Ruler: 22 lines.
Calligraphy: Magharibi.
Colours: Text in black ink and headings in red ink.
Copyist: Isma‘l b. Sha‘ban b. Yaddar b. Salim al-Yusafi al-Jirbi.
Date: This manuscript was written in different stages between 3rd
Dhu I-Hijja 1205/2nd August 1791 until 3oth Muhrram 1212/24th July
1797.
This manuscript contains:

K. al-Salat, pages: 281-296. This text was written on Wednesday
21st Muharram 1211/26th July 1796.

K. al-Nikah, pages: 610—-630. This text was written on 23rd Rajab
1211/21st January 1797.
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It also includes in the edited texts al-Kharusi, Said b. Khalaf, Min
Jjawabat al-imam Jabir b. Zayd, Muscat: Ministry of National Heritage
and Culture, 1984, with references indicated as ( z/page number).
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These two authentic texts, which include Islamic
law topics and hadith of the Prophet, date from the
last quarter of the 7th/1st century. As typical exam-
ples of the early Islamic literary style employed in

A grygmllnR, &3,

writings about the Islamic jurisprudence and the
ywls syl naof23! 12 cap3hs ffmitds:  way in which the isnads and matns (transmitters

...é.‘. P ,.\\45 513“ sbY/ P)-5 Yol ’r“ il  and content—main bodies of the hadith) are

J recorded, they offer present-day researchers in

those fields an illustration of the way in which the

hadith were narrated during that period.

Noteworthy, van Ess’s hypothesis about these texts
holds plausible accuracy and helps to trace Ibadi
ABDULRAHMAN AL-SALIMI, ancestors in Basra down to early two decades of
German University of Technology in 3rd/gth century. It shows a vertically progress
Muscat, Oman. He has published various of the early Islamic law schools in Iraq within
monographs, translations and many arti- the regional perspective.
cles, including; Arab Philosophical Trends:

responses to modernity (EUP 2024).
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