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INTRODUCTION

The present study is dedicated to an analysis of positive solutions
adopted by Muslim jurists active in the first centuries of Islam regard-
ing civil liability (Chapter One), several special types of sale, i.e. ‘trust
sales” as called by the later Hanafis and salam or salaf (Chapter Two),
and the prohibition of rba (Chapter Three). The purpose of the
analysis 13 twofold.

First, I believe that this study will contribute to a more precise
understanding of some of the positive rules which have hitherto
remained unclarified. Although there are numerous studies of the
Islamic law of property, fundamental rules such as the prohibition
of 7ba remain enigmatic. It may be helpful to consider the difficulties.
Chehata 1s known for emphasizing the fact that law is a social phe-
nomenon conditioned by the time and place in which it develops.
He considered it imperative to go back to the early sources and
trace the evolution of a given rule step-by-step across the centuries.'
He carried this out in some of his works, in particular Etudes de droit
musulman (1971) and Etudes de droit musulman 2 (1973).

Chehata’s attempt to justify the positive solutions was not very
successful for two reasons. First, he did not have at his disposal the
Athars of Ab Yiisuf and al-Shaybani, or the Musannafs of ‘Abd al-
Razzaq al-San‘ani and Ibn Abi Shayba, which record many reports
that contain important information on the earliest stage of Islamic
positive law. The earliest sources that he consulted were the works
of al-Shaybani, such as the As/ and the Fami‘ al-saghir, which are essen-
tially compendia of the doctrine of the earliest Hanafis (Abt Hanifa,
Abt Yusuf and al-Shaybani). Second, he wished to present Islamic
law as a legal system comparable to Anglo-Saxon and Roman law.?
It is probably for this reason that he sometimes attempted to justify
positive solutions by applying concepts peculiar to the Western sys-
tems. For example, he justifies the Hanafi rule prohibiting the resale
of a personal property that a person has purchased before he takes

! See, for example, Chehata, FEtudes, 76.
? Chehata, FEtudes, 13.



92 INTRODUCTION

possession of it by explaining that this rule serves the same function
as the maxim, “Possession is equivalent to a title with respect to a

kbl

personal property (En fait de meubles, la possession vaut titre),” as pre-
scribed by article 2279 of the French Civil Code and adopted in
other Western legal systems: suppose that B resells what he bought
from 4 to C before B takes possession of it, and that subsequently
B sells it to D after B takes possession of it. The Hanafis regard the
resale to D as valid, while they declare the resale to €' to be null
and void. According to Chehata, this solution seeks to protect D,
who believes that B, who possesses the object, has the right to dis-
pose of it, like the above-mentioned maxim.’

But this reasoning is dubious, because whenever a person sells an
object which he does not own, the Islamic rule is that the true owner
can demand that the buyer restore it: that is to say, whatever the
cause by which a person possesses an object belonging to another
may be, a third person who purchases it from the possessor is never
protected against the eviction from the true owner. In addition, we
find the following example in the jam: al-kabir of al-Shaybani: E
sells his slave to F, who then rents or lends in a loan for use the
slave to E without taking possession of the slave. Subsequently the
slave dies while in £’s possession. Al-Shaybani rules that the rent or
the loan for use is null and void, and adds that £ is exempted from
payment of rent even if the slave is alive [and subsequently deliv-
ered to F].* This example indicates that the rule is that a person
who has acquired an object cannot make a legal act with regard to
it in whatever manner before he takes possession of it. We need not
reason that the Hanafi rule prohibiting the resale of an object that
a person has purchased before taking possession seeks to protect a
third party.

Among recent important contributions to the understanding of the
early Islamic law of property is Wichard’s {wuschen Markt und Moschee.
As its title suggests, Wichard tries to present the Hanafi law of sale
as an attempt to accommodate religious or moral norms to social
and economic reality. Although he advances interesting and excel-
lent explanations of the early Hanafi understanding of certain rules,
he leaves many questions unanswered. To take again the example

3 Chehata, “Acte,” 40—41.
* Shaybani, Kabir, 240.
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of sale, he writes: if the object of a sale is specified and no term of
delay is stipulated, the object immediately belongs to the buyer.
Therefore the seller cannot sell the object to a third person, but he
can continue to use it, so long as the buyer does not demand that
he deliver it. In such a case, the Hanafis prescribe that the object
perishes at the seller’s risk, that is to say, the buyer can take back
the price he has paid in the event that the object perishes while in
the possession of the seller. Such a buyer is therefore in the same
situation as a pledgee whose credit is secured by an object belong-
ing to the debtor, who reserves the right to use it.> This is an acute
observation, and the legal devices (hyal) that Wichard cites indicate
that the Hanafis recognized that this rule could serve the same pur-
pose as a pledge. It is sufficient for Wichard to show the economic
function that the Hanafis expected a rule to fulfill. But several rules
concerning the object that remains in the possession of the seller
cannot be justified by such an understanding, as will be shown (see
Chapter One, Section 3, 4). One thing is to know how later jurists
understood and applied a specific rule; another is to know how it
was formed.

The same is true of Horii, who closely examines numerous cases
of legal devices applied, among others, to transactions. In her Die
Gesetzlichen Umgehungen im islamischen Recht (hiyal) and “Reconsideration
of Legal Devices (fiyal) in Islamic Jurisprudence: The Hanafis and
their ‘Exits” (Makhary),” she successtully demonstrates that legal devices
constitute an integral part of the Hanafi legal system, which did not
cease to grow in the ninth and tenth centuries through the efforts
of the Hanafi jurists to interpret individual rules and to demarcate
their application. Her thesis suggests that the doctrine of even the
early Hanafis does not necessarily retain the ancient layer of the
Hanafi rules, which had been established by the Iraqi jurists prior
to the Hanafis.

One of my main concerns is the formation of individual solutions
regarding civil liability, several special types of sale, and the prohi-
bition of rba. In clarifying this process, I keep one point in mind.
It concerns the authenticity of opinions attributed to the Prophet,
the Companions or the Successors. The primary sources that I mainly
use in this volume are works of al-Shaybant (132-89/750-803), in

> Wichard, wischen Markt, 130-31.
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particular the Asl, the jami al-saghtr and the jJami® al-kabir, for the
doctrine of the earliest Hanafis. As for the doctrine of Malik, the
Muwatta’ of Malik (d. 179/795) and the Mudawwana of Sahnun (b.
160/777-8; d. 240/855) are by far the most important sources. For
the legal opinions attributed to the Prophet, the Companions and
the Successors, I rely on the Muwatta’, the Athars of Aba Yasuf (d.
182/798) and al-Shaybani, the Musannafs of the Yemeni traditionist
‘Abd al-Razzaq al-San‘ani (126-211/744-827) and the Kufan tra-
ditionist Ibn AbT Shayba (159-235/775-849) who moved to Baghdad,
and the Mudawwana of Sahnun extensively. The works of al-Tahawt
(d. 321/933) and the Sunan al-kubra of al-Bayhaqt (d. 458/1066) con-
tain some important materials otherwise unavailable.® As the basis
for reconstructing the early history of Islamic jurisprudence, a ques-
tion remains as to whether these sources are authentic or not.

As is well known, this subject is a matter of controversy.” For
example, Motzki has concluded that the materials collected in the
Musannaf of al-San‘ani “originated in the course of the first half of
the second/eighth century” and that their “authenticity can be con-
sidered ensured” by analyzing their transmitters and the biographi-
cal sources.” But Calder is skeptical. He writes, “I should be unwilling
to concede its early date until the form, the content, and the orga-
nization of its hadith are compared systematically with similar mate-
rial in early juristic texts and in the standard (apparently later)
collections.” Calder regards as unconvincing the recovery of the his-
tory of Meccan figh by Motzki, who, he says, puts unrestrained trust
on the Musannaf."°

For this reason, I consider it to inappropriate to judge a priori the
authenticity or otherwise of an opinion. For example, in numerous
places, I quote the opinions of Ibrahim al-NakhaT (d. 95/713—4 or

T also used Kitab fi al-figh possessed by Asad Library in Damascus (MS, no.
10735), but few of its materials are otherwise unavailable. Although there is no
mention of its author in the catalogue of the library, it is probably the Maliki jurist
Muhammad b. Ahmad b. ‘Abd Allah b. Nasr al-Dhuhli (279-367/893-978). See
Sezgin, Geschichte, 1:476-77.

7 For the survey of these controversies, see Berg, Development, 6-64.

& Motzki, Origins, 58-72. Citation from p. 72.

O Calder, Studies, 194.

10" Calder, Studies, 194-95. His critique is directed to Anfénge, the original German
version of Motzki’s Origins. For Motzki’s refutation against Calder, see Motzki, Origins,
XVI.
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96/714-5) from the Athars of Abti Yusuf and al-Shaybani, and
the Musannafs of ‘Abd al-Razzaq al-San‘ani and Ibn Abi Shayba.
These opinions are transmitted by Hammad b. AbI Sulayman
(d. 120/737-38), Abu Hanifa (d. 150/767) and Sufyan al-Thawrt
(d. 161/778), among others. In principle, I withhold judgment as to
whether or not the historical Ibrahim al-Nakha‘T advanced an opin-
ion attributed to him in these compilations. I assume only that such
an opinion existed during or before the lifetimes of these transmit-
ters. But I do assume that a dissident opinion preceded an author-
itative opinion, particularly when the latter is embodied in a Prophetic
hadith. For example, the Prophet is reported to have prohibited the
sale of an object that a person does not own.'" But the Medinan
jurist al-Qasim b. Muhammad (d. 101/719-20, 102/720-1, 106/
724-5, 107/725—6 or 112/730—1) is reported to have seen no harm
in such a sale."” We can safely say that this opinion existed before
the Prophetic hadith was put into circulation, since it is improba-
ble, if not impossible, that a learned jurist would advance an opin-
ion that diametrically contradicts a Prophetic hadith. In this way, 1
will demonstrate that the doctrines expressed in the statements and
reports attributed to the Successors reflect the formative stage of doc-
trines cited “in early juristic texts and in the standard (apparently
later) collections,” and remove the doubt of Calder.

The second purpose of the present study is to determine, through
the analysis of the individual rules, why and how the doctrine of
Abtu Hanifa in Iraq and that of Malik b. Anas in Medina were
transformed into the Hanafi and Maliki schools, respectively.

Referring to ‘ancient schools of law,” Schacht writes: “This term
implies neither any definite organization nor a strict uniformity of
doctrine within each school, nor any formal teaching, nor again any
official status, nor even the existence of a body of law in the Western
meaning of the term.”"” But on the next page he writes that the
central idea to the ancient schools of law was “‘living tradition of
the school’ as represented by the constant doctrine of its authorita-
tive representatives.”'* According to Schacht, the living tradition’

" San‘ani, Musannaf, 8:38, no. 14212; Ibn Abi Shayba, Musannaf, 4:316, no.
20492.

2 Tbn Abi Shayba, Musannaf, 4:443, no. 21902.

13 Schacht, Introduction, 28.

" Schacht, Introduction, 29.
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has a retrospective aspect and a synchronous aspect. Retrospectively,
it 1s reflected in ‘practice’ (‘amal) or ‘well-established precedent’ (sunna
madiyya), which was found in the teaching of “those whom the peo-
ple of each region recognized as their leading specialists in religious
law, whose opinions they accepted, and to whose decisions they sub-
mitted.”” The synchronous aspect of the living tradition is repre-
sented by the consensus of the scholars in a region. Such consensus
was originally “anonymous, that is to say, it was the average opin-
ion of the representatives of a school that counted.”'® But later on,
living tradition was projected backwards to some great figures of the
past, and “[tJhe Kufians were the first in attributing the doctrine of
their school to Ibrahim al-Nakha‘t.”'” The doctrine attributed to him
had little to do with that of the historical Ibrahim. “It rather rep-
resents the stage of legal teaching achieved in the time of Hammad
ibn AbT Sulayman (d. 120/738), the first Kufian lawyer whose doc-
trine we can regard as fully authentic.”'
Schacht writes also:

The religious specialists of each geographical unit in the central parts
of the Islamic world had developed a certain minimum agreement on
their doctrines, and by the middle of the second century of the hijra
many individuals, instead of working out independent doctrines of their
own, began to follow the teaching of a recognized authority in its
broad outlines, while reserving to themselves the right to differ from
their master on any point of detail.”

This allegiance to a master such as Abu Hanifa, Abu Yusuf, al-
Shaybani and Malik brought about the transformation of the ancient
schools of law into the Hanafi and Maliki schools. Schacht attrib-
utes the cause of this transformation to “the extensive literary activ-
ity of the followers of Abu Hanifa, particularly of al-Shaybani, in
Iraq, and of the followers of Malik in North Africa, together with
other factors, some of them accidental . . .”* Melchert, who accepts

> Schacht, Introduction, 29—30.
% Schacht, Introduction, 31.
7 Schacht, Introduction, 31.
'8 Schacht, Introduction, 31.
Y9 Schacht, Introduction, 57.
2 Schacht, Introduction, 57.
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Schacht’s thesis about the ‘ancient schools of law,” writes, “In the
ninth century, the old regional schools were largely redefined as per-
sonal schools; that is, collections of jurisprudents who upheld the
teaching of one man.”?

Hurvitz criticizes Schacht’s thesis. First, he observes that the
definition of the term ‘region’ is ambiguous: “This obfuscation of
the schools’ geographical boundaries makes it difficult to treat the
‘ancient schools’ as concrete historic entities.”?? Second, he asks, what
is “the nature of the bond that united members of the ‘ancient
schools.”” ... “Was it a shared legal doctrine? A common jurispru-
dential approach? A widely accepted intellectual and spiritual lead-
ership?”® As for a shared legal doctrine, he quotes Schacht’s argument
and concludes that “we can eliminate the possibility that common
positive doctrine ( furi®) in a given locality united the members of
‘the ancient schools’.”?* After rejecting the two remaining candidates,
Hurvitz writes:

Thus, the notion of transformation of madhahib from regional to per-
sonal is problematic because there is little that substantiates the exis-
tence of regional madhatib in the first place. The second problem with
this notion of shift is that groups of masters and disciples already
existed, even during 2nd/8th century.”

Hallaq expands upon Hurvitz’s argument. He maintains that a closer
examination of the sources that Schacht relied on to formulate his
thesis, especially the works of al-ShafiT and al-Shaybani, reveals that
when these authors refer to the Iraqis (al-Tragiyan) or the Medinans
(ahl al-Madina), they in fact refers to the doctrine of a handful of
particular jurists, such as Abt Hanifa, Ibn Abi Layla and Malik.?
Then he demonstrates that in each region, and even in each later
school there was no doctrinal uniformity; individual jurists had
distinct doctrines.”” “Such distinctly individual doctrines as we have

o

Melchert, Formation, 32.
22 Hurvitz, “School,” 43.
% Hurvitz, “School,” 43.
* Hurvitz, “School,” 43.
% Hurvitz, “School,” 45.
% Hallag, “From Regional,” 6-7.
?7 Hallaq, “From Regional,” 7-10.

G
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enumerated pervaded the jurisprudence and law of Kufa, regarded
by Schacht as the locus of a regional school.” Hallaq adds, “[N]ot
one of our sources, either of the early or the later period, even hints
at the presence in this city of a collective, anonymous doctrine. This
is because no such doctrine ever existed.”” He repeats, “Our evi-
dence has shown that it is false to speak of regional, geographical
schools. They simply did not exist.”® “All that existed were indi-
vidual jurists each of whom espoused a legal doctrine that had no
binding authority over those who chose to adhere to, or apply,
them.”?

To the extent that we rely on the biographical sources, the argu-
ments of Hurvitz and Hallaq regarding ‘ancient schools of law’ or
‘regional schools’ are more persuasive than those of Schacht and
Melchert. But the fact that different jurists in a city held different
opinions does not necessarily preclude the existence of a regional
school of law. To illustrate this point of view, let us take two examples.

The first example is the order of priority according to which a
person may serve as guardian in marriage. The Hanafis divide the
‘asaba (the agnates, i.e. the male relatives whose relation to a person
is traced without intervention of a female) of a ward into classes,
which, in order of priority, are: 1. the ascendants and descendants
of the ward; 2. the agnate descendants of the ward’s father; 3. the
agnate descendants of the ward’s grandfather, and so on. The rule
1s that a higher class excludes a lower class, so that the father, who
is included in the first class, excludes the brothers, who are included
in the second class. The rule that determines the order of priority
within each of the classes below the first class is that a descendant
closer to one of the ward’s ascendants (the father, the grandfather
etc.) excludes a more remote descendant. As for the first class, the
earliest Hanafis are divided. Abu Hanifa and Aba Yusuf in one ver-
sion hold that a descendant excludes an ascendant, so that the son
(on the condition that he i1s adult and sane) becomes the guardian
to the exclusion of the father. Al-Shaybant holds that an ascendant
is given priority over a descendant. Abu Yusuf in another version

% Hallag, “From Regional,” 10.
¥ Hallag, “From Regional,” 19.
% Hallag, “From Regional,” 21.
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maintains that the father and the son can independently conclude a
marriage for the ward.’® This is therefore a case of disagreements
within the Hanafi school. Nevertheless, they all give the priority to
the ascendants and descendants of a ward over the other agnates.
This distinguishes their doctrines from that of the Malikis, which
divides the ‘asaba of a ward into classes, which, in order of priority,
are: 1. the agnate descendants of a ward; 2. the ward’s father and
his agnate descendants; 3. the ward’s grandfather and his agnate
descendants, and so on.*?

The second example concerns pre-emption (shuf‘a). On the one
hand, many Iraqi jurists reportedly extended the right of pre-emp-
tion to a neighbor, and Prophetic hadiths to that effect were put
into circulation in Iraq.”” On the other hand, in Medina, the doc-
trine put into the mouth of the Prophet and some of the Companions
limits the right of pre-emption to co-owners.** Therefore, we can
oppose the Iraqgi doctrine to the Medinan doctrine.

Thus, with respect to positive law, existence or non-existence of
a regional school depends on the level of doctrine.

The question that Schacht raised about how personal schools of
law, i.e. the Hanafi and Maliki schools, came to predominate respec-
tively in Iraq and the Hijaz deserves a closer examination. Hallaq
does not present an answer to this question, but he writes instead:

But it is safe to assume that the reasons had little to do with method-
ological or purely juristic considerations. Given the underdeveloped
nature of the science of usil al-igh at the time, methodological con-
sciousness was still rudimentary, at least insofar as the lower rung of
the legally-interested—the followers, so to speak—were concerned. Be
that as it may, there was certainly nothing in the doctrines of these
leading scholars, or in their image as authority figures, to bind their
followers to them.”

31 Samarqandi, Tulfa (1964), 2:204-05; wid. (1414), 2:149; Kasani, Bada’i (1402),
2:250; ibid. (1418), 3:376-80; Tahawi, Mukhtasar, 169.

32 Sahnun, Mudawwana, 2:161-62; Ibn ‘Abd al-Barr, Kafi, 232.

% San‘ani, Musannaf, 8:78-79, nos. 14383-89; Ibn Abi Shayba, Musannaf, 4:519-21,
nos. 22708-22.

* San‘ani, Musannaf, 8:79-80, nos. 14391-95; Ibn Ab1 Shayba, Musannaf; 4:522,
nos. 22735-40; Malik-Yahya, Muwatta’, 3:376-78; ibid., tr. Bewley, 293a, no. 35.1, 1-3.

% Hallag, “From Regional,” 20-21.
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Admittedly, the science of usal al-figh had not yet been developed in
the lifetime of Abu Hanifa. However, al-Khatib al-Baghdadr cites a
report that states, “If you want athar or hadith, go to Sufyan, but
if you want legal niceties (daga’ig), you must go to Abu Hanifa.”*
It is highly probable that here the perspective of later generations
has been projected back to Abu Hanifa. Nevertheless it is possible
to imagine that the skillfulness with which Abtu Hanifa dealt with
legal cases impressed contemporary jurists and laymen and that he
was regarded as the most authoritative jurist in his time for that rea-
son. The same holds true for Malik, whose doctrine al-Shaybani and
al-Shafi'T identified with the Medinan doctrine.

I am not suggesting that Aba Hanifa and Malik themselves elab-
orated a whole system of law: whatever their contribution to the sys-
tem may have been, part of it must have been created by other
jurists active before or during their respective lifetimes. My hypoth-
esis is twofold. First, Abt Hanifa and Malik were the authoritative
representatives of the systems that later took their names, in other
words, they emerged as systematizers of the existing rules that had
been established prior to them. Second, the jurists active in the first
decades of the eighth century, i.e. before Abu Hanifa and Malik
stood out as authoritative jurists in Iraq and Medina respectively,
had established the abstract rules that characterize the Islamic law
of property, such as the prohibition of 7ba or the prohibition of
ignorance ( jahl, jahdla) and uncertainty (gharar). This is to say, in the
lifetime of Abt Hanifa and Malik, it is his skillfulness in applying
these rules to individual cases, i.e. “legal niceties” that determined
a jurist’s reputation.

I will verify the first hypothesis by examining rules governing civil
liability and special types of sale, and how the ecarliest Hanafis and
Malik elaborated their doctrine on usurpation and the earliest Hanafis
produced the concept of direct agency based on the rules govern-
ing civil liability and special types of sale respectively.

Why usurpation and direct agency? Anyone who compares the
opinions and reports recorded in the Athars of Abtu Yusuf and al-
Shaybani, and in particular, in the Musannafs of ‘Abd al-Razzaq al-
San‘ant and Ibn Abt Shayba, with the rules mentioned in the classical
legal texts cannot help but be impressed by the diversity of these

% Cited in Juynboll, Muslim Tradition, 120.
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opinions and reports. Although we may be tempted to posit the exis-
tence of a prototype of Islamic law that gradually grew in quality
and quantity to become classical law, I maintain that a great num-
ber of the diverse opinions advanced regarding various issues dis-
appeared at some point during the generation of the Successors and
that of Abt Hanifa in Iraq and of Malik in Medina. At the same
time the bulk of the rules derived from the surviving rules laid the
foundation of the system of Abu Hanifa or Malik, and their followers.
What brought about the disappearance of the ancient opinions was
the introduction of new principles, many of which were embodied
in Prophetic hadiths. As is well known, Islamic law in general, and
the law of property in particular, are characterized by many strin-
gent Divine restrictions imposed in a paternalistic vein. If these restric-
tions were introduced in the course of the first centuries A.H. (contrary
to the traditional Muslim view), then those jurists who failed to
accommodate various customary transactions to these restrictions,
which were introduced because of religious considerations, would
prove to be unsuccessful. To be successtul, it was also necessary for
jurists to establish a consistent system: if the fafwas that a jurist issued
or the opinions that he transmitted to his disciples frequently con-
tradict one another, his disciples will leave him in search of another
master whose doctrine is more consistent. Making a consistent system
would not have been an easy task: remember that in the end jurists
elaborated the science of usal al-figh to systematically deduce positive
rules from the four ‘sources’ (us@l). In my view, the systems of Abu
Hanifa and Malik were successful because they made it possible to
achieve this difficult task. In support of this argument, I will examine
the process by which the rules regulating usurpation (Chapter One)
and direct agency (Chapter Two. For the definition of which, see p.
122-23) were formed and elaborated, because they seem to have
been introduced as late as the first decades of the second century
A.H. To substantiate this inference, let us compare the chapter head-
ings of the Athar and the jami al-saghir of al-Shaybani. The Athar is
a collection of statements attributed to the Successors, the Companions
and the Prophet. It contains numerous statements attributed to
Ibrahim al-NakhaT that were transmitted to Abu Hanifa via Hammad
b. AbT Sulayman. The Fam: al-saghir is essentially a compendium of
the doctrine of Abu Hanifa, together with the opinions of Abt Yusuf
and al-Shaybani on topics about which they disagree with Abt
Hanifa.
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When we compare the chapter headings of the two works, we
find that several topics mentioned in the Jami al-saghir are not found
in the Athar, such as suretyship (kafdla), transfer of debt (hawala),
agency (wakala), acknowledgement of debt (igrar), settlement (sulf),
and usurpation (ghasbh). Statements attributed to the Successors about
suretyship, transfer of debt, acknowledgement of debt and settlement
are recorded in the Musannafs of al-San‘ani and Ibn AbI Shayba,
who record no report about agency. As for usurpation, the Musannaf
of Ibn AbT Shayba records only one statement attributed to al-Sha‘b1
(d. 104/722-3, 105/723—4 or 109/727-8) about it:

Abtu Bakr—Waki“—Sufyan—/[Sulayman] al-Shaybant—al-Sha‘bt: he
said, regarding a person who took foodstuffs belonging to another per-
son, 1.e. usurped it ( fi rajul akhadha ta‘am l-raqjul, yani ghasaba-hu), “He
must [return| similar one (‘alay-ki mithlu-fhu).”

The phrase, “i.e. usurped it”, which seems to be added by Ibn Abt
Shayba or one of those who figure in the isnad, may suggest that
the legal concept ‘usurpation’ was introduced at some point in time.
In fact, in later Hanafi and Maliki texts, hardly any statement is
attributed to Successors, Companions, or to the Prophet on the sub-
ject of usurpation and direct agency. We can safely assume that the
concepts of usurpation and direct agency were introduced in Iraq
and Medina by the generation that followed the Successors, the
youngest of whom include Qatada (d. 117/735-6) and al-Zuhri
(d. 124/741-2): in other words, these concepts were introduced shortly
before Abu Hanifa (b. ca. 80/699; d. 150/767) and Malik (b. between
90 and 97/708 and 716; d. 179/795) stood out as representative
juritsts in their respective regions. Therefore usurpation and direct
agency must have been the best tests to measure the ability of a
jurist or a group of jurists who sought to create a new religious law
without losing touch with social realities and the existing legal tra-
dition. I will argue, in the first two chapters, that the rules adopted
by Abt Hanifa or his immediate disciples regarding usurpation and
direct agency were based on existing rules that had been espoused
by their Iraqi predecessors as well as inspired by norms embodied
in Prophetic hadiths. I will argue also that the same is true of rules
adopted by Malik with regard to usurpation.

% Tbn Abi Shayba, Musannaf, 4:559, no. 23115.
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As for the second hypothesis, namely that the jurists active in the
first decades of the eighth century had established the abstract rules
that characterize the Islamic law of property, 1 will verify it, in
Chapter Three, through the analysis of the prohibition of rba. In
the times of Abt Hanifa and Malik, the prohibition had been crys-
tallized into Prophetic hadiths. But a closer examination of the early
sources will reveal that at least part of the rules that Abt Hanifa
or Malik explained as an application of the prohibition were intro-
duced no ecarlier than 75/694—5 to regulate specific transactions.
This indicates that these rules were abstracted to be embodied in
the Prophetic hadiths in the first decades of the eighth century C.E.,
1.e. before Abt Hanifa and Malik stood out as authoritative jurists
in their respective regions.






CHAPTER ONE

CIVIL LIABILITY

Schacht writes, “Questions of liability form one of the most intricate
subject matters in the Islamic law of obligations.”! It is common to
every legal system that questions of liability are delicate and com-
plicated, for they are reduced to the question of determining who
is responsible for the loss that has been occasioned, so that the inter-
ests of the parties are in acute conflict. As in any other legal system,
in Islamic law the criteria by which the attribution of liability is
determined depend on values of its jurists and of the Muslim society
at large. This may explain why many scholars have studied the
subject, including Emile Tyan (1926), Jacques el-Hakim (1964), Mustafa
Ahmad al-Zarqa’ (1967-68), ‘Ali al-Khafif (1971), Chafiq Chehata
(1973), Wahba al-Zuhaylt (1982) and Muhammad Ahmad Sarraj
(1990).

But these authors, who rely mainly on the classical legal texts, do
not pay due attention to the historical process by which the system
of liability was formed. In the following pages I will try to trace the
development of the system of liability that results from torts and the
possession of an object by closely examining the legal texts dating
mainly from the eighth or ninth centuries. In Section 1, I define the
term ‘daman’ which is at the center of the system of lability, and
summarize the theory of the jurists from about the eleventh century
onwards. In Section 2, I examine the theory of the earliest Hanafis
and their Iraqi predecessors regarding the liability that results from
what was later called ‘indirect cause’ (tasabbub or tasbib). Section 3
deals with the positive solutions adopted by the Iraqi and Medinan
jurists on the subject of daman in pledge, hire, the sale of a specific
object and usurpation. Their close examination will shed light on
how Muslim jurists elaborated a unique system of liability.

' Schacht, Introduction, 147.
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Section 1 Generality of daman and its attribution

The concept of daman denotes who is liable for a loss occasioned in
a wide range of cases, e.g. when an object is destroyed or a man is
killed or injured due to a human act or by a natural disaster; or a
man who suffers damage or loss as a result of acting in reliance
upon someone; or a man whose property is confiscated as a conse-
quence of false testimony. To take some examples, if 4 destroys an
object belonging to B, and the object is a fungible thing, 4 must
provide B with an object of the same kind; if it is not fungible, 4
must pay to B the value of the destroyed object as assessed on the
date of destruction. In such a case, A’s liability for the damage is
expressed as “al-daman ‘ala A.” But this expression is also used in
other contexts. According to the Hanafis and Shafi‘is, if the specified
object of a sale perishes due to a natural cause before it is deliv-
ered to the buyer, the buyer is exempt from payment of the price.
In this case the jurists say, “daman is attributed to the seller (al-daman
‘ala al-ba’r*)” to express that the object perishes at the seller’s risk.
Likewise, according to the majority opinion, if an object that an arti-
san receives from his client for processing perishes due to a natural
cause, in principle, the artisan must provide his customer with an
object of the same kind if it is a fungible thing; if it is not fungible,
the artisan must pay the customer its value as assessed on the date
on which the artisan received it. Also in this case the jurists say,
“daman is attributed to the artisan (al-daman ‘ala al-sani®).”

If damage to a human body is caused deliberately (‘amd) and as
a result of a direct assault, the victim or his heirs can choose retal-
lation (gusas) or payment of blood-money (dipa) in the form of cash
or camels. If the damage is caused by accident (khata’), quasi-delib-
erately (shibh ‘amd ), or as a result of an indirect assault (whether done
deliberately, quasi-deliberately or by accident), blood-money is no
longer optional. Strictly speaking, blood-money claimed in case of
injuries other than homicide (ma dina al-nafs) is called arsh or diya.”
But the term daman is also used.

Although daman is a comprehensive concept, fewer damages are
covered by daman than by the civil liability as we conceive. First,

? Emile Tyan, “Diya,” in EI, new edition, 2:340b—343a; Robert Brunschvig,
“‘Akila,” in EI new edition, 1:337b—340a; Ahmad Muhammad ‘Assaf, Afkam,
2:538-39.
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there is no daman with regard to mental anguish. Second, a person
who owes daman is liable only to the extent of the primary damage.
He is not required to make up for secondary damage or lost profits.
With regard to damage to a thing, his liability does not go beyond
supplying another object of the same kind or providing compensa-
tion for the decrease in value due to the damage. This is because
the Muslim jurists tend to avoid uncertain and subjective judgments,
e.g. about the extent to which a person who caused damage is liable
for secondary damages. The following examples illustrate this point
of view.

(1) Al-Shaybant states as follows in his Amal: A said to people refer-
ring to B, “Do business with this slave who belongs to me (bayiu
‘abdr hadha).” Subsequently B engaged in commerce with them and
incurred heavy debts. Subsequently, it was established that B was a
free person or that 4 manumitted him before 4 told people to do
business with B. According to Abu Hanifa, the creditors have two
options: first, they can demand that B pay his debts; second, they
can demand that 4 pay the debts that B owes to them within the
limit of B’s value if he were a slave; this is because 4 deceived peo-
ple, even though he did not guarantee B’s debt, for had B been a
slave, he would have been sold to satisfy the creditors. If, however,
A4 said to people, “Do business with this man, whom I have autho-
rized to do business (bayia hadha. Fa gad adlintu la-hu fi al-tyara, fa-
bayi‘u-hu),” without saying that B was his slave, the creditors can
demand nothing from 4, because 4 did not say that B was his slave.’

What is the source of the difference of solution between the case
in which 4 said that B was his slave and the case in which he did
not mention B’s status? According to Abt Hanifa (or possibly al-
Shaybani), “this is because 4 deceived people, even though he did
not guarantee for B’s debt, for had B been a slave, he would have
been sold to satisfy the creditors.” The rule underlying this state-
ment is that if a slave who has been authorized by his owner to do
business (such a slave is called madhin or ma’dhin la-hu fi al-tyjara)
becomes insolvent, the slave may be sold to satisfy his creditors unless
his owner pays his debts. Therefore Abt Hanifa seems to have rea-
soned as follows: in the former case the creditors can demand that
A pay B’s debt because it is clear that A’s statement caused them to

% Shaybani, Amali, 56-57.
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make a transaction with B, for A made them believe that B would
be sold to satisfy them in the event that B became insolvent; in the
latter case they may not hold A4 responsible because other reasons
may have prompted the creditors to make a transaction with B, for
A’s statement does not necessarily imply that B is a slave. But al-
Sarakhst (d. 48371090 or 490/1096) gives a different explanation to
the following solution adopted by Abt Hanifa.

(2) A female slave C tricked D into marrying her, saying that she
was a free person, and as a result, D paid her a dower larger than
normally given to a female slave. Subsequently she gave birth to D’s
child. Abt Hanifa holds that the marriage is canceled [on D’s demand]
and that D can demand that C pay him the same amount of money
as he has paid to her owner to recover his child, when she is
manumitted.*

Abt Hanifa would have explained his solution as follows: it is
obvious that D decided to marry C because of the latter’s false state-
ment, for he paid a dower larger than normally given to a female
slave. This is why D can demand that ¢ compensate him for the
loss that he incurred as the result of her false statement. However,
commenting on this solution, al-Sarakhsi states:

He can demand that the female slave pay the value of his child when
she 1s manumitted, because she deceived him when she married him,
causing him to believe that she was a free person. Daman due to fraud
(daman al-gharar) is similar to daman based on a security (daman al-kafala),
for she guaranteed to him that the child would belong to him when
she affirmed that she was free in concluding the marriage contract.
Daman based on a security is due when she is manumitted.’

Whether a man i1s born as a free person or as a slave depends on
whether his mother is a free person or a slave. If a free woman who
is married to a free person gives birth to a child, the child is free
and his father is the husband of his mother. If a female slave who
is married to a free person gives birth to a child, his father is the
husband of his mother, but the child is at the same time a slave
belonging to his mother’s owner. Taking these rules into account,
al-Sarakhst reasoned as follows: to make (' indemnify D for the loss

* Shaybani, Hyja, 3:193-94.
> Sarakhst, Mabsit (n.d.), 5:116; ibid. (1421), 5:110. The case on which al-Sarakhsi
comments is slightly different from the case cited here.
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incurred through redemption, Abt Hanifa invoked a legal fiction: by
declaring herself to be a free person, € promised to realize the same
profit as D would have earned if she were a free person, e.g. to
have a free child. Because ¢ was engaged to give a free child to D,
he has the right to make €' compensate him for the expenses incurred
by him to redeem his child. It is not clear why al-Sarakhsi assimi-
lates liability arising from fraud to liability based on a security. But
I surmise that he wanted to base (’s liability on a firmer ground,
than the causal relationship between (s false statement and the loss
that D incurred, because strictly speaking (’s false statement is at
most only one of the causes that led to D’s loss, for D would not have
incurred the loss if he had chosen not to redeem his child. It could
even be said that his choice was the immediate cause of the loss.

The doctrinal development of daman is ultimately reduced to the
jurists’ search for a theory or a system that justifies making some-
one provide compensation for damage or loss for which he has not
declared himself liable. For example, if someone engages in a sale
transaction according to which he is to pay 5 dinars, he owes 5
dinars to the seller because he declared his intent to this effect, sub-
ject to the condition that the seller transfers ownership of the object
to him. But if the object perishes in its entirety due to a natural
cause before the buyer takes possession of it, the jurists are divided
over the question about whether or not the buyer is exempt from
the payment of 5 dinars. The buyer does not intend to pay 5 dinars
if he cannot take possession of it; thus we are dealing with a prob-
lem of daman. Therefore, if jurists cannot advance a persuasive ground
why the buyer is liable, he will be exempt from daman. As will be
demonstrated, Muslim jurists were originally hesitant to assign lia-
bility to anyone unless they caused damage or loss in the most direct
and immediate way or acted in a way that was likely to cause dam-
age or loss. The later jurists went further to establish a narrower
conception of the causal relationship, if the basis of liability is a
destructive act (itlaf, see pp. 20—21). Certainly jurists introduced con-
cepts of liability arising from possession of an object and sporadi-
cally took recourse to the fictitious “daman based on a security” to
cover damage or loss due to causes other than destruction, but they
did not elaborate a theory to cover secondary damage or lost profits.
This is reflected in their tripartite system of daman. For example, the
Maliki jurist al-Qaraff (d. 684/1285) divides the causes of damage
or loss that give rise to daman into three groups:
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(1) Direct ‘assault’ (udwan) such as homicide, arson, destruction of
a house and consumption of foodstuffs.

(2) Indirect cause (al-tasabbub li-l-itlaf’), e.g. (a) someone digs a hole
on land belonging to others, or land that he owns for the pur-
pose of killing an animal; subsequently an animal belonging to
others falls into the hole and dies; (b) someone starts a fire near
a field and the field products are burned; (c) someone makes a
false charge against someone else, as a result of which the lat-
ter’s property is confiscated by the authority; or (d) someone gives
a false testimony or destroys a document to make someone else
lose his right.

(3) The third cause is “the possession of an object which is not based
on a fiduciary relationship (wad al-yad allat laysat bi-mu’tamana),”
1.e. a possession whose author (possessor) is liable for any loss of
the possessed object unless it is attributed to an act of its owner.
If a possession is based on a fiduciary relationship, the possessor
is not liable for any loss whether the loss is attributed to a nat-
ural cause or to a third person.’

Direct cause and indirect cause are often classified under the rubric
of ‘destruction’ (it/af’). In the following pages, I will try at first to
reconstruct the original theory of the indirect cause (Section 2). Then
I will examine in details the positive rules concerning the daman aris-
ing from possession (Section 3).

Section 2 Indirect cause

According to the classical theory, direct cause refers to an act that
leads directly to damage or loss of an object. The Hanafi jurist al-
Kasant (d. 587/1191) observes that damage is said to be the result
of “direct cause (mubashara)” when it is occasioned by “bringing a
tool in contact with the destroyed object (isal al-dla bi-mahall al-talaf);”
and he says that damage is said to be the result of “indirect cause
(tasabbub)” when it is occasioned by “an act performed with an object
that in the ordinary course of events leads to the destruction of

 Qarafi, Furig, 2:206-08.
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another object (al-fil fi mahall yufdi ila talaf ghayri-hi ‘adatan).”’ The
distinction is exemplified by the cutting of a rope a lamp is hang-
ing on: the act of cutting is the direct cause of the destruction of
the rope, while it is the indirect cause of the destruction of the lamp.”
One who makes a direct cause is called mubashir, and one who makes
an indirect cause is called mutasabbib. The reason why this distinc-
tion is important is that the mubdashir is liable for the damage or loss
unconditionally, whereas the mutasabbib is liable only when the act
is illegal, or deliberate, 1.c., he intends to cause damage or loss, or
foresees that damage or loss will result from his act.’

The later Hanafi jurists understood the causal relationship very
narrowly. Thus, if someone splits a skin, with the result that a solid
oily substance conserved in it spills out and melts in the sun, he is
not liable for the loss of the oily substance, which is attributed to
the sunlight. Likewise, if someone throws the corpse of a sheep into
the river, and after a short pause, the corpse is carried down stream
and eventually destroys a watermill, he is not liable for the damage,
because it is attributed “not to the person who threw the corpse,
but to the stream.”!”

The classical theory may be summarized as follows:

(1) If the initial act qualifies as a direct cause, the performer is
unconditionally liable for the damage or loss.

(2) If the initial act qualifies as an indirect cause, the performer is
liable for the damage or loss only if the initial act was illegal or
performed deliberately.

(3) If there is no causal relationship between the initial act and the
damage or loss, the performer is not liable.

When and how were the classical theory and, in particular, the con-
cepts of “direct cause” and “indirect cause” formed? Tyan, who ded-
icated the most detailed analysis to the question of liability arising
from destruction, argued as follows: the Aquilia law'' prescribed a

7 Kasani, Bada’i (1402), 7:165; ibid. (1418), 10:70-71.

8 Majalla, art. 888; Tyan, Systeme, 202; Cardahi, Droit et morale, 1:324.

¥ Jacques el-Hakim, Dommage, 103; Zarqa’, Madkhal, 2:1044—47.

' Tyan, Systéme, 156; Berger-Vachon, “Contribution,” 5-6.

""" The Aquilia law was enacted in 286 B.C. or around the turn of the third cen-
tury B.C. in the Roman Republic. Articles 1 and 3 of it provide about the tort.
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sanction against an offense only when it was caused ‘corpore et cor-
port,” 1.e., by physical contact. Similarly, the Institutes of Justinian
opposes damage caused ‘corpore et corpor’ to damage that was not
caused ‘corpore et corpori.” “Ayant eu, a n’en pas douter, ces textes sous les
yeux, puisqu’ils étaient en application en Syrie, nolamment, lors de la conquéte
musulmane,” Muslim jurists, who were eager to place restraints on the
application of retaliation,'”” must have been inspired by the Roman
law when they ruled that only when a homicide is committed by
mubashara (i.e. ‘corpore et corpor?’) is the offender subject to retaliation."

In addition to Tyan’s assertion that the Muslim jurists were famil-
iar with the Roman texts, his argument is dubious, for the terms
‘mubashara’ and ‘tasabbub’ do not appear in the earliest legal texts, as
he suggests,'* and he does not demonstrate how these terms came
to be used in the Muslim legal texts.

To clarify how and when the concepts of “direct cause” and “indi-
rect cause” were formed, I will first examine the positive solutions
adopted by the earliest Hanafis and their Iraqi predecessors, and I
will then try to establish how the classical theory took shape.

1. The Iragi doctrines

I will now examine the positive solutions adopted by the earliest
Hanafis and their Iraqi predecessors regarding the liability of a per-
son who digs a well on a public road in which a passer-by or an
animal falls and is killed, a person whose animal injures someone,
and a person whose wall collapses and injures someone. To deter-
mine liability, the later Hanafis ask whether or not the initial act
led to the damage or loss by a direct cause (mubashara) or by an
indirect cause (lasabbub or tasbib). Upon closer examination, however,
the earliest legal texts reveal that the early jurists including the ear-
liest Hanafis did not take into consideration the existence or non-
existence of a close causal relationship between an initial act and
the damage or loss arising from it in deciding whether or not the
one who performed the act is liable.

12 For the retaliation, see Tyan, Systéme, 84—100.

% Tyan, Systeme, 206-07.

" Tyan writes that the jurists, in particular those of “the period we can call clas-
sical (fifth and sixth centuries) speak of mubashara and tasabbub.” Tyan, Systéme, 205.
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Injuries caused by a structure

Abu Yusuf writes as follows: 4 employed B to dig a well along a
public road without obtaining permission from the authority (sultan).
If C subsequently falls in it and is killed, 4 is liable for C’s death
and payment of blood-money is incumbent upon his Ggila.”

The liability assumed by a person who builds a structure illegally,
as in this case, is based upon the Prophetic hadith, “A person who
places something outside his limit is liable [for the blood-money] if
it injures someone (man akhraja min haddi-hi shay’an fa-asaba insan, fa-
huwa la-hu damin).”'® The rule that a person who places a structure
along a public road or outside his estate is liable for the damage it
causes 1s also ascribed to ‘Ali, Shurayh and al-Hasan al-Bagri."”

According to later jurists, this Prophetic hadith exemplifies the
principle that a person who commits an illegal act is liable for dam-
age or loss it causes in the ordinary course of events, or in other
words, if the act is the indirect cause of the damage or loss. In fact,
we have seen that al-Qaraf gives as an example of indirect cause
the digging of a well on the estate of another, following which an
animal falls into the well and dies. As noted, the Hanafi jurist al-
KasanT defines ‘indirect cause’ as “an act performed with an object
that in the ordinary course of events leads to the destruction of
another object.”"® That the later Hanafi jurists understood the causal
relationship very narrowly, as suggested by this definition, has been
best illustrated by the cases of a person who splits a skin contain-
ing a solid oily substance, and a person who throws the corpse of
a sheep into the river.

However, there seems to be no such close causal relationship
between the digging of a well and the death of an animal or a man.
In fact, al-SarakhsT reasons as follows, regarding the case in which
a passer-by falls into a well that was dug illegally and dies: the “cause
(sabab)” that led to the damage is the weight of the person who fell
into the well: the digging of a well was merely a “condition (shart)”

5 Abi Yasuf, Khargj (1981), 318. gila is “the group of persons upon whom
devolves, as the result of a natural joint liability with the person who has com-
mitted homicide or inflicted bodily harm, the payment of compensation in cash or
in kind.” Robert Brunschvig, “‘Akila,” EI, new edition, 1:337b—338a.

' San‘ani, Musannaf, 10:74, no. 18407.

"7 Ibn AbT Shayba, Musannaf; 5:398-99, nos. 27344, 27348-49, 27353-54.

'8 Kasani, Bada’i (1402), 7:165; ibid. (1418), 10:70-71.
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that contributed to the damage, for the victim lost thereby the “grip
(maska)” that kept him in contact with the ground. But inasmuch as
no one can be made liable for the victim’s weight, the person who
dug the well is held liable metaphorically (m@azan)."” The fact that
al-Sarakhst is forced to take recourse to such a scholastic reasoning
suggests that the existence or non-existence of a close causal rela-
tionship was originally irrelevant to the question of whether or not
the person who dug the well is liable. I will demonstrate this by
considering the following reports.

(1) Ibrahim al-NakhaT reportedly said: ‘Amr b. al-Harith dug a
well along a public road and a donkey fell into the well and was
killed. People complained to Shurayh (d. between 76 and 80/695
and 700), saying, “Oh Abu Umayya [viz. Shurayh], is the well liable
(a-‘ala al-b0r daman)?” Shurayh said, “No, ‘Amr b. al-Harith is
[Liable].”* A version of this report recorded in the Sunan of al-Bayhaqt
adds a statement attributed to Ibrahim al-Nakha‘?, “The well was
[dug] along the road without entitlement (wa-kanat al-b7’r fi al-tarig
bi-ghayr hagq).”'

(2) Al-Sha‘bt (d. 104/722-3, 105/723—4 or 109/727-8) report-
edly said: ‘Amr b. al-Harith dug a well in front of the entrance to
the house of a certain ‘Usama. Subsequently the well filled up with
rainwaters, and a horse fell into it and was killed. When people
brought the case before Shurayh, he held ‘Amr lLable, saying “I
make you liable for this once (innama udamminu-ka marratan wapidatan).”*

These reports, which seem to refer to the same event, allude to
the tension between two bases of liability. In report (1), when the
people asked, “Oh Abu Umayya, is the well liable?” they seem to
have intended to hold the owner of the house (““Usama” in report
(2)) in front of which the well was dug liable, for Shurayh responded,
“No, ‘Amr b. al-Harith is [liable].” Taken literally, the question,
“Oh Abt Umayya, is the well liable?” may be understood as imply-
ing that no one is liable for the accident. But the plaintiffs must
have asked Shurayh if the owner of the house was liable. Why did
they not hold ‘Amr liable? This is certainly because of the principle
embodied in the Prophetic hadith, “There is no liability in case of

19 Sarakhst, Mabsut (n.d.), 27:14-15; ibid. (1421), 27:17.
% San‘ani, Mugsannaf, 10:73, no. 18404.

2! Bayhaqi, Sunan, 8:111.

2 Abu Yasuf, Athar, 222, no. 985.
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[killing by] a well.”” The exact meaning of this hadith is suggested
in the statement attributed to ‘Amr b. Dinar (d. 125/742-3 or
126/743—4, over 70 years old), “There is no liability in the case of
[killing by] a stallion, there is no liability in the case of a mine,
there is no liability in the case of a well (al-b7r jubar).”** As will be
demonstrated, the Prophetic hadith, “There is no liability in the case
of killing by an animal,” means that neither the owner nor the pos-
sessor of a tame animal (i.e. an animal that is not likely to cause
damage) is not, in principle, liable for any injury or death caused
by the animal. Therefore, the statement “there is no liability in the
case of [killing by] a well” also means that a person who digs a well
is not liable for the damage it causes, because empirically a well is
not likely to cause damage. The question then arises: on which
ground did the plaintiffs intend to hold the owner of the house liable?
I infer that their claim was grounded on the presumption that the
owner of the house benefited from the well, for example, by draw-
ing water from it. Moreover, the owner of a house has a right to
make a temporary use of the space (fina’) around his house or to
dig a well there.” In this connection, it is interesting to note that
Abu Yusuf writes as follows: a merchant told his employee to sprin-
kle water on a public road, and, as a result, a person died. Aba
Yasuf writes that the merchant is liable, because “the benefit of sprin-
kling belongs to the person who issued the order (manfa‘at al-rashsh
li-l-amar).”*® That is to say, because the merchant benefits from the
sprinkling of water, he is liable for damage arising from it. The same
principle could be invoked for the liability of the owner in report
(1). As I will demonstrate in Section 3, this principle plays a crucial
role in the rule-system for liability based on possession.

The exchange between the plaintiffs and Shurayh, who responded
in the negative to the question of the plaintiffs, suggests that Shurayh’s

% San‘ani, Musannaf, 10:65-66, nos. 18373-75; Bukhari, Salik, zakat, 66; ibid.,
tr. Siddiqi, 2:336.

# San‘ani, Musannaf, 10:65, no. 18372.

» Shaybani, Asl, 4:517. Fina@’ refers to the interior courtyard of a house. For this
concept, see Hakim, Arabic-Islamic Cities, 27-29.

% Abu Yusuf, Khargj (1981), 318; ibid., tr. Fagnan, 248. Al-Sha‘hi is reported to
have held a fuller who sprinkled water outside his estate liable when someone slipped
on the water and was injured. San‘ani, Musannaf, 10:73, no. 18402. But it is not
clear whether al-Sha‘hT adopted this solution on the same ground as Abta Yasuf or
he took into consideration the illegality of the fuller’s act.
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decision was based on an unfamiliar idea to the plaintifls, i.e. a per-
son who does an illegal act is liable for the damage arising from the
act, even if it is unlikely to cause damage. This is suggested also by
Shurayh’s statement in report (2), “I hold you [viz. ‘Amr]| liable for
this once.” As will be indicated, the owner of a leaning wall is liable
for damage caused by it once he has become aware of the danger
it presents. Therefore the statement seems to have been intended to
hold the owner (““Usama” in (2)) liable for an accident that would
occur the next time on the same ground.

I conclude, from the foregoing arguments, that the principle embod-
ied in the Prophetic hadith, “A person who places something out-
side his limit is liable [for the blood-money] if it injures someone”
was contrary to the traditional view according to which one is held
liable only if his act is likely to cause damage or loss, i.e. he can
foresee that damage or loss will result from his act. We will see that
even the ecarliest Hanafis were reluctant to generalize the principle
introduced by the middle of the eighth century, which held a per-
son who does an illegal act liable for the damage or loss that arises
from it, regardless of foreseeability.

Injuries caused by an animal

The Prophet is reported to have said, “There is no liability in the
case of killing by an animal (ma gatala al-‘@ma jubar),”* or “There
is no liability in the case of injuries by an animal (al-‘gma’ jubar bi-
Jarhi-ha),”*® or “There is no liability in case of animal (al-‘gma’ jubar).”*
That is to say, the owner or possessor of an animal is not liable for
the damage it has caused by itself. Tyan attributes this principle to
the tendency of Muslim jurists to consider civil as well as penal lia-
bility strictly personal: because an animal is a living thing that pos-
sesses free will, its owner is not responsible for any damage it causes.™
However, I disagree with this interpretation, because this principle
does not apply to any damage caused by any animal. Consider the
following points.

7 San‘ani, Musannaf, 10:66, no. 18375.
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First, the owner of a vicious animal is, in principle, liable for the
injury it causes. Tyan refers to this rule, but he explains it as an
exception to the principle that there is no liability for damage caused
by an animal.’’ But this rule is attributed to a number of Iraqi jurists
prior to the earliest Hanafis. Thus Shurayh,* al-Shahi* and Ibrahim
al-NakhaT" are reported to have stated: if someone enters a house
with the permission of its residents, and a vicious dog belonging to
the residents injures him, they are liable for the injury. But if some-
one enters a house without their permission, they are not liable for
the injury. The Basran traditionist Qatada is reported to have said
that the owner of a vicious dog is liable for any injury it causes out-
side his house.” Therefore, the principle “No liability in the case of
an animal” was, from the beginning, limited to damage caused by
a tame animal.

Second, there are cases in which the possessor of a tame animal,
l.e. ‘animal’ as in the above-cited Prophetic hadiths, is liable for the
damage it causes. I will examine such cases, relying mainly on the
Asl of al-Shaybani, who considers four hypotheses.

(1) In the first hypothesis, the possessor is riding on the animal
on a public road (tarig al-muslimin). According to al-Shaybani, (a) if
the animal tramples on and kills someone with its forefoot or hind
legs, while running, the possessor is liable for the death, so that his
‘@qila is liable for the payment of the blood-money, while he must
perform an expiatory act (kaffara). The death is treated as if it had
been caused by “the hand of the man (bi-yad al-rgjul).” (b) The pos-
sessor is liable for neither an injury the animal causes while stand-
ing on its hind legs, nor an injury caused by its tail.®

Why do cases (a) and (b) have different solutions? Al-Shaybant
says, with regard to case (a), that the limbs of the animal are assim-
ilated to the hands of the rider, that is to say, the animal is under
the rider’s control. Conversely, in case (b), the animal that is stand-
ing on its hind legs is not under the control of the rider. And he
cannot control its tail in either situation. To the Kufan jurist Ibrahim
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al-NakhaT is attributed the same point of view. He reportedly stated
that the rider of an animal is “liable for [damage caused by] the
forefoot, but not liable for [damage caused by] the hind legs™:* the
rider controls the forefoot of the animal, but not its hind legs.

However, Ibrahim is also credited with a statement to the effect
that if a horse kills someone while it is out of the rider’s control,
the rider is liable for the death, since “he is assimilated to a person
who shoots an arrow at a bird and kills someone with it.”*® The
underlying idea here appears to be that a person who has created
a dangerous situation is liable for the damage resulting from it.
Conversely al-Shaybani seems to have reasoned as follows: on the
one hand, the act of the animal is not assimilated to that of the
rider. On the other hand, he is presumed not to have foreseen that
a tame animal would cause damage. This seems to be why al-
Shaybani does not make the rider liable.

(2) The second hypothesis deals with a person who makes an ani-
mal stop (awgafa) on a public road or in a house without the per-
mission of the owner of the house. In the As/, al-Shaybani makes
the person who causes an animal to stop liable if the animal kills
someone whatever the nature of the assault on the victim.* Al-Sha‘b1
is reported to have said that a person who stops his animal on a
public road is liable for any damage it causes.*” Al-Shaybani explains
his position as follows:

In any situation in which a rider would be liable for damage, he [viz.
the person who stops an animal] is liable too, because he stops [the
animal] in a place that he does not own and where he is not autho-
rized to stop it. It is permitted to ride [an animal] on a public road,
but not to [make it] stop there."

That is to say, the condition under which a person who has com-
mitted an illegal act (e.g. stopping an animal on a public road) is
liable for eventual damage is more relaxed than in the case of a
person who has committed no illegal act (e.g. the person who rides
an animal on a public road). Al-Shaybani continues: if the owner
of an animal stops it in a house that belongs to him but which he

% San‘ani, Musannaf, 10:69, no. 18387.
% San‘ani, Musannaf, 10:69, no. 18387.
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is leasing, without the permission of the lessee and the animal injures
the lessee, he is liable for the injury.*”

The same idea is at the basis of the solution cited in the Amalt
of al-Shaybant: 4 made an animal belonging to B stop on the road.
Before the animal could move, someone stumbled over it and was
killed. Even if B had been able to move the animal but failed to do
so, A (rather than B) is liable for the death, for unlike a human
being “an animal cannot [usually] cause damage if it has been stopped
on a road (al-baha’im la tani bi-wuqafi-ha fi al-tarig).”* 1 have noted
that the principle, “There is no liability in the case of killing by an
animal,” applies only to a tame animal that is not likely to injure
someone. This is why B (the owner of the animal), even if he delib-
erately left the animal as it was, is not liable for the death it caused.
Therefore, al-Shaybant here takes into consideration the illegality of
the act of stopping an animal on a public road to hold A4 liable,
even though the animal is unlikely to cause damage. But the rea-
soning of al-Shaybant implies that if 4 stopped a vicious animal, B
would be held liable for damage caused by it for having failed to
remove it. This suggests that the illegality of an act is not a self-evi-
dent ground for liability even for al-Shaybani.

(3) Third, al-Shaybani considers the liability of a person who pos-
sesses an animal and releases it on a public road. He envisages four
cases.

(a) If the animal injures someone who is in front of it, the posses-
sor is liable, but he is not required to perform an expiatory act.**

(b) Once the animal inclines to the right or the left, the possessor
is no longer liable, for “it has departed from its original position
(gad taghayyarat “an hali-ha).”*

(c) If the animal begins to walk after a short pause, the possessor
is no longer liable.*

(d) If someone pushes the animal, he is liable for any injury it causes
immediately after that (/i fawri-ha)."’
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Al-Hasan al-BasrT (b. ca. 22/642-3; d. 110/728) and Ibn Sirin (b.
34/654-5; d. 110/728-9) are reported to have held that a person
who possesses an animal and releases it is not liable for any dam-
age it causes, without making any subtle distinctions.*® Hammad and
al-Hakam [b. Ayyub]| are credited with the opinion that if the pos-
sessor of an animal releases it and it injures someone without hav-
ing moved from its place, he is not liable.* Certainly this implies
that once the animal has moved from the original place, the pos-
sessor is not liable. Only al-Sha‘bt is reported to have held a per-
son who releases his animal liable.”

(4) The fourth hypothesis refers to the possessor who stops an ani-
mal on his estate. Al-Shaybant holds that he is not liable for any
damage the animal causes, because it is permitted for him to stop
it there.”! The same view is attributed to Sufyan al-Thawri.’? Similarly,
according to Abu Hanifa, if a person enters an estate with or with-
out the permission of its owner, and he falls into a well or is injured
by an animal that belongs to the owner of the estate, the owner is
not liable for the injury.”

Whereas hypothesis (4) presents no difficulty, it is difficult to har-
monize the solutions adopted in hypotheses (2) and (3): in hypothe-
sis (2) the owner of an animal is always liable, for, according to
al-Shaybani, he has committed an infraction by stopping an animal
on the public road. By analogy, the same solution appears to be
adopted with respect to hypothesis (3), for it secems that the act of
releasing an animal on a public road is not different from the act
of stopping it there from the point of view of legality: if it is illegal
to stop an animal on the public road, it should be also illegal to
release an animal there. But al-Shaybani hesitates to make the per-
son who releases his animal fully liable: rather he makes the person
liable only if the animal injures someone else while it remains in the
situation in which it was when released. In other words, he is liable
only when the animal can be considered to be under the control of
the person who released it. This reasoning echoes the solution to

% Ibn AbI Shayba, Musannaf, 5:401, no. 27381.
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hypothesis (1), where al-Shaybant makes the rider liable only when
it is possible to assimilate the limbs of the animal to “the hand of
the man [viz. the rider] (bi-yad al-rajul).”

Is al-ShaybanT reluctant to deem it illegal to release an animal on
a public road? If so, why? One answer to this question is suggested
in his Athar. He states here: if a riderless or unaccompanied animal
that has been hitched (muta‘alliga) tramples someone to death, the
possessor is not liable for the death.” He mentions this rule after
stating that Ibrahim transmitted the Prophetic hadith, “There is no
liability in the case of damage caused by an animal...” We have
seen, however, that al-Shaybani adopts a contrary solution with
regard to hypothesis (2) by invoking the illegality of the act of stop-
ping an animal on a public road. He changed his position. We do
not know why he did so, but I suspect that he was influenced by
the principle represented in the Prophetic hadith, “A person who
places something outside his limit is liable [for the blood-money] if
this injures someone.” It is not far-fetched to assimilate stopping an
animal on a public road to placing a structure there. On this assump-
tion, we can explain why a person who stops an animal, which is
in principle harmless, is liable for any damage it causes, just as a
person who places a structure outside his estates is liable for any
damage it causes, whether or not the damage could have been fore-
seen. However, in arguing the liability of a person who released an
animal on a road, al-Shaybani hesitated to invoke the illegality of
his act, probably because he could not disregard the traditional view
that did not take into consideration the legality of an act in argu-
ing the liability of its performer.

In this context, it is revealing to cite two conflicting opinions of
Malik regarding a person who stops an animal on a public road,
both of which are recorded in the Mudawwana.

(a) According to Ibn al-Qasim (d. 191/806), Malik said, regard-
ing the case of a person who stops his animal to make a purchase
in a shop, that he is not liable for any damage the animal causes,
“because he did what is permitted to him, and when he did what
is permitted to him, what his [tame| animal damages gives rise to
no liability (kana ma asabat al-‘ggma’ jubar).”>

5t Shaybant, Athar, 75b.
% Sahniin, Mudawwana, 4:516.
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(b) When Sahnuin asked, on another occasion, Ibn al-Qasim if a
person who stops his animal on a public road, where it is not per-
mitted to him to do so, is liable for any damage the animal causes
according to Malik, Ibn al-Qasim responded affirmatively. Sahntn
asks this question immediately after asking about the liability that
follows from the digging of a well on a public road.”

It is certain that report (a) antecedes report (b), because we should
infer that the solution adopted in report (b) is based on the princi-
ple embodied in the above-cited Prophetic hadith, “A person who
places something . . .,” although Ibn al-Qasim does not refer to this
or any similar hadith in his discussion of the case of the digging of
a well on a public road. Malik may have changed his position so
that the result for a person who stops an animal would be the same
as that for a person who digs a well.

Collapse of a leaning wall
Al-ShaybanT states, regarding a wall that falls on someone:

If a wall belonging to someone leans or is on a large road and [col-
lapses and] kills someone else, its owner is not liable for the killing,
on the condition that he built the wall on his estate and not on the
road, and that the weakening and collapse of the wall are not attrib-
uted to an act performed by him (ma hadatha min wahni-hi wa-sugati-hi
shay’ min ghayr ‘amali-hi). If, however, the people who lived along the
road or other people warned him [of the danger of collapse] or asked
him to demolish it, but he nevertheless took no action until the wall
collapsed and killed someone, he is liable for the death, and the pay-
ment of the blood-money is incumbent on his Ggila.”’

It is clear that al-Shaybani holds the owner of the wall liable only
if he was aware of the likelihood that damage would take place. The
pre-condition of a warning of the danger of the collapse of the wall
1s necessary to create the irrebuttable presumption that the owner
was aware of the likelihood. The same point of view is attributed
to several Iraqi jurists prior to al-Shaybani. Qatada (b. 60/679-80;
d. 117/735-6) is reported to have said that if witnesses testified
before the owner of the wall that it was leaning prior to the moment
it fell on a man and killed him, the owner is liable.”® Likewise Shurayh
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is reported to have said, regarding a leaning wall, “If they give tes-
timony in his presence, he is liable.”

The following solutions in the As/ of al-Shaybani point to another
condition required for holding the owner liable, i.e., he was able to
prevent the damage from taking place. First, if a leaning wall is
jointly owned by co-heirs, and witnesses inform only one of them
of the danger of collapse, he who is thus warned is not liable for
damage by analogical reasoning (¢gipas), because he cannot demolish
the wall by himself. By way of stihsan, however, al-Shaybani makes
him liable for the payment of a share of the blood-money propor-
tional to his share in the wall." Second, if the possessor of a lean-
ing wall is a pledgee,”" a lessee®™ or a borrower,” he is not liable
for damage caused by its collapse, because he does not have the
right to demolish the wall.®*

Furthermore, al-Shaybant states: if witnesses inform the owner of
a wall of the danger of collapse, he is no longer liable for damage
arising from the collapse of the wall once he has sold it before he
demolishes it, and the buyer is not liable either unless witnesses
inform him that the wall is dangerous.” It follows that the victim is
not indemnified. Why is the former owner (the seller) not liable,
despite the fact that he was aware of the danger of collapse and lost
the right to demolish the wall voluntarily, unlike a pledgee, a hirer
or a borrower, who does not have the right to do so? I infer that
the owner of the wall is liable for damage caused by it only to the
extent that he is profiting from the wall. This explains why he is no
longer liable after he transfers ownership of the wall (although this
solution is not acceptable to us).

In sum, al-Shaybani holds the owner of a leaning wall liable for
damage caused by its collapse if he was aware of the likelihood that
damage would take place and deliberately failed to prevent it despite
his ability to do so by demolishing the wall, only to the extent he
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was profiting from it. However, al-Kasani writes, explaining the solu-
tion adopted by al-Shaybant:

The ground on which daman is incumbent [on the owner of the wall]
is that he committed an infraction, which at the same time constitutes
tasbib that leads to the destruction, by his failure to demolish the wall,
despite the fact that he was asked, and was able, to do so ( fa-sabab
wyih al-daman huwa al-ta‘addr bi-"l-tasbtb ila al-ilaf bi-tark al-naqd al-
mustahagq ma‘a al-qudra “ala al-naqd).*®

This explanation 1s faithful to the classical theory of liability, accord-
ing to which a person is held liable for damage arising from his act
if two conditions are met: that the act was the indirect cause of the
damage; and was illegal or performed deliberately. In this case,
according to al-Kasani, the owner’s act met the two conditions,
because he “committed an infraction, which at the same time con-
stitutes fasb7b,” 1.c. an indirect cause. But his explanation is dubious
in two respects.

First, it appears forced to consider the act of leaving a leaning
wall as it stands an indirect cause of the type defined by al-Kasani,
Le. “an act performed with an object that in the ordinary course of
events leads to the destruction of another object.” Al-Shaybani takes
into consideration whether or not the owner foresaw that his wall
would cause damage, rather than the objective existence or non-exis-
tence of a close causal relationship between his act and the dam-
age, in arguing for the owner’s liability. Second, according to al-Kasani,
once the owner decides to leave the leaning wall as it stands, he will
not be exempt from liability for eventual damage if he sells the wall,
contrary to the above-cited solution adopted by al-Shaybani. In con-
trast, al-Shaybani holds liable a person who sets an illegal structure
for the death caused by it after he has sold it.” Clearly al-Shaybani
here takes into consideration the illegality of his act. Conversely, he does
not consider the act of leaving a leaning wall as it is to be illegal.

Synthesus
The original theory of the Iraqi jurists concerning what the later
jurists called ‘indirect cause’ can be summarized as follows:

% Kasant, Bada’ic (1402), 7:283; ibid. (1418), 10:369.
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The owner of a dangerous thing, such as a leaning wall or a
vicious animal, is liable for any damage it causes, on the con-
dition that he is aware of the likelihood that it will cause dam-
age and takes no measure to prevent the occurrence of damage
despite an ability to do so. A solution adopted by al-Shaybant
with respect to damage caused by a leaning wall suggests that
owners are liable for the damage to the extent that they own it,
Le. are profiting from it.

The case of an object not likely to cause damage is subject to
different rules. Originally, a person who builds a structure; digs
a well without entitlement; or releases a tame animal on a pub-
lic road was not liable for any damage caused by the structure,
the well or the animal, as indicated by the Prophetic hadiths,
“There is no liability in the case of a well” or “There is no lia-
bility in the case of an animal.” Subsequently, the principle
embodied in the Prophetic hadith, “A person who places some-
thing outside his limit is liable [for the blood-money]| if it injures
someone” was applied to make a person who creates an illegal
structure liable for any damage arising therefrom. This principle
made it possible to hold liable a person whose illegal act actu-
ally led to damage for that damage, even if the act is not likely
to cause any. However, at least a majority of the Iraqi jurists,
including the earliest Hanafis, were reluctant to generalize this
principle to hold a person liable where his illegal act is not likely
to cause damage. Al-Shaybani could hold liable a person who
releases a tame animal on a public road only when the animal
was still under his control.

In either case, for the early jurists including the earliest Hanafis,
the judgment as to whether or not a close causal relationship
exists between the initial act and the eventual damage or loss is
irrelevant to the question of whether or not the one who per-
formed the act is liable.

2. The later Hanafi doctrine

Although it is difficult to trace the development of the doctrine of
liability, it is certain that the terms ‘direct cause’ and ‘indirect cause’
appear neither in the works of Abu Yusuf or al-Shaybani, nor in

those of al-Tahawt (b. 229/843-4, 230/844-5, 238/852-3 or 239/



36 CHAPTER ONE

853—4; d. 321/933).%% As far as I know, they are mentioned for the
first time in the Mukhtasar of al-Qudurt (b. 362/972-3; d. 428/1037).
He refers, for example, to the cases in which the digging of a well
or the placing of a stone led to a fatal accident, which he calls “the
killing by indirect cause (al-gatl bi-sabab).”®® A century later, ‘Ala’ al-
Din al-Samarqandt (d. 539/1144-5) wrote in his Tuhfat al-fugaha’,
regarding the case of a person who dug a well, into which a passer-
by fell and died, “It is held by gma® that he is liable for the pay-
ment of the blood-money but is not condemned to retaliation, because
he caused the killing indirectly (musabbib li-"l-qatl) rather than directly
(laysa bi-mubashir), for [the digging of | a well is not an act of killing.””"
The later jurists employ similar expressions to justify the positive
solutions, invariably drawn intact from the earliest Hanafis.”

We have seen that for the earliest Hanafis the existence or non-
existence of a close causal relationship was irrelevant in deciding
whether or not someone is liable for his act. They hold a person
liable in the case in which a person causes damage by physical con-
tact. If there is no physical contact, they posit several individual
hypotheses in which they hold a person liable if no close causal rela-
tionship exists between his initial act and the damage. The later
Hanafis introduced the concept of the indirect cause to cover any
liability engaged in such hypotheses.

I think that the later Hanafis were influenced by theology, for two
reasons. First, Islamic theological terminology is reminiscent of the
Hanafi concepts of causal relationship, as represented by the terms
‘indirect cause’ (fasabbub) and ‘direct cause’ (mubdshara). It was the
Mu‘tazilt theologians who introduced the theological terminology.
Abt Hudhayl (d. 226/840-1) is reported to have stated, “A man
produces in the outer world acts by the means of asbab that he gen-
erates in himself (al-imsan yaf alu fi ghayri-hi al-af‘al bi-’l-asbab allatt
yuhdithu fi nafsi-hi).”" The initial act is called /il mubashir, insofar as
he generates it in himself. At the same time, in its capacity as asbab
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it gives rise to other acts.”” Al-Ash‘ari, using the Mu‘tazili concept
of ‘asbab, writes as follows: a human body is as an aggregate of
atoms.”* As the act of an atom does not reach beyond itself, a man
cannot create his act. It is God who creates the act “directly” (‘ala
Jthat al-ikhtira@® wa-"l-ibtid@’).”” An act is attributed to a human being
by ‘acquisition’ (kasb).”® He understands the causal relationship nar-
rowly, as the later Hanafis do. Second, al-Tahawl was a contem-
porary of al-Ash‘art (b. 260/873—4; d. 324/935-6), founder of the
orthodox theology bearing his name, while al-QudarT was born in
362/972-3, less than a half century after al-Ash‘arT died. That is to
say, the concepts of ‘tasabbub’ and ‘mubashara® seem to have been
introduced into the Hanafi doctrine during the lifetime, or shortly
after the death of al-Ash‘arf.

The introduction of these theological concepts engendered confu-
sion in the Hanafi doctrine. Various cases of liability based origi-
nally on different ideas were put together under the rubric of indirect
cause. Some were in accord with the definition of indirect cause,
such as the releasing of an animal. Others were not, such as the
digging of a well. We have seen al-Sarakhsi advance a scholastic
argument to explain the case of the digging of a well as an exam-
ple of indirect cause.

3. The Medinan doctrine

So far we have examined exclusively the Iraqi doctrine. The reason
for this is that almost all the solutions regarding liability arising from
what the later jurists would call indirect cause that are mentioned
in the Mudawwana are attributed to Malik; and these cases and their
solutions are almost identical with those envisaged and advanced by the
Iraqi jurists.”” It is likely that Malik learned from the Iraqi doctrine.

73 Gimaret, Doctine, 401-02.

" Gimaret, Doctrine, 94—95.

> Gimaret, Doctrine, 403—04; Gimaret, Théorie, 79—85.
6 Gardet, “Kasb,” EI, new edition, 692a—94a.

7 Sahntun, Mudawwana, 6:179, 444—48.
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Section 3 Daman arising from possession

To return to al-Qaraff’s classification of causes of daman, he writes
that the third cause i1s “the possession of an object that is not based
on a fiduciary relationship (wad‘ al-yad allati laysat bi-mu’tamana),”’
which is usually called ‘yad daman’ (possession entailing daman). In
the context of daman, possessions of an object may fall into two
classes, yad daman and yad amana.

A person whose possession qualifies as yad daman is liable for dam-
age or loss unless it is attributed to the owner. Al-Qaraff writes as
follows:

The third cause [which gives rise to daman| is possession that is not
based on a fiduciary relationship. The expression ‘not based on a
fiduciary relationship’ is better than the expression ‘ilegal possession’
(al-yad al-‘adiyya), since ‘illegal possession’ may apply to thieves or
usurpers etc., but within the rubric of ‘possessions entailing daman’ fall
also those possessions that do not involve aggression (udwan) and even
those that are based on the permission of the owner, such as the
buyer’s taking possession of the object or its lawful retention by the
seller: daman (risk) remains with the seller before the object is deliv-
ered to the buyer, and it passes to the buyer at the moment of deliv-
ery, if there is no aggression [from either party].”

Al-Qaraff mentions theft and usurpation as examples of yad daman.
The principle that a person who takes possession of an object by an
illegal act is liable for the damage or loss it suffers is, at first glance,
unobjectionable. In fact, all the jurists unanimously espouse this prin-
ciple. But it is doubtful that the possession of a thief or usurper is
yad daman simply because he first takes possession of the object by
an illegal act. As will be demonstrated, in certain circumstances a
thief or a usurper can enjoy the wsus of the object, according to the
Hanafis and Malikis, and he may acquire fiuctus produced by the
object, according to the Malikis. Why can a person who illegally
takes an object belonging to another benefit from it? This is one of
the main themes of this section.

As for a person who takes possession of an object by a contract
other than a sale, his possession in principle is yad amana. The Maliki

® Qarafi, Furig, 2:206-08.

7 Qarafi, Furig, 2:207. He writes: “daman (risk) remains with the seller before
the object is delivered to the buyer, and it passes to the buyer at the moment of
delivery.” But this is contrary to the majority view of the Malikis. See p. 78.
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jurist Ibn Rushd al-Jadd writes that Malik classified into three groups
objects the possession of which is transferred from the owner to
another person without entailing transfer of ownership.

(1) Deposits (wada’t, sg. wadi‘a) and bada’i® (sg. bida‘a)” are deliv-
ered exclusively for the sake of the owner. The possessor of such an
object is a mu’taman (‘trustee’) and his claim that the object was lost
while in his possession due to a natural cause is, in principle, accepted
without making him swear an oath. Exceptionally when his claim is
dubious, he is asked to make an oath.

(2) Non-fungible objects lent in a loan for use (@ra) and pledges
(ruhiin, sg. rahn) are delivered exclusively for the sake of the posses-
sor, who 1s liable for the loss of an object which is concealed from
view (ma yughab ‘alay-hi), unless he establishes that the loss was due
to a natural cause. Conversely, his claim that an object that he pos-
sessed was lost as a result of a natural cause is accepted with oath,
if the object is not concealed from view (ma la yughab ‘alay-hi), unless
it 1s established that his claim is false.

(3) Merchandise in a girad (mudaraba) and a hired object are deliv-
ered for the sake of the both parties. They are treated in the same
manner as deposits or bada’s, because the owner obtains more benefit
than the possessor, for had he not wanted to deliver them, he would
not have done so0.®' Quad is a kind of commercial association, whereby
the investor entrusts capital (ra’s al-mal) to an agent. The latter is
supposed to buy goods with the capital and to make a profit by
reselling them. The profit is distributed between the investor and the
agent according to the pre-determined proportion, after the same
amount of money as the capital is deducted. Losses incurred in the
commercial activities of the agent are the responsibility of the investor.

That is to say, in principle, it is the owner who assumes the risk
of loss due to a natural cause, but the onus of proof may lie on the
possessor, if the possessor alone benefits from the possession. The
Hanafis also make, in principle, the owner assume the risk of loss.
There are two important exceptions to this rule. First, the Hanafis
and Malikis hold an artisan (sani) or an employee working for the

80

8 This refers to merchandise delivered on the basis of ibda‘, a contract whereby
a merchant (mubdi) entrusts his merchandise to another person (mubda‘ ilay-hi), so
that the latter takes care of it. At the end of the transaction the latter hands over
the proceeds to the former without demanding a commission.

8 Ibn Rushd al-Jadd, Bayan, 9:113-14.
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public (gir mushtarak) liable for the damage or loss suffered by the
object he receives from his customer, unless he establishes that the
damage or loss occurred as a result of a natural cause. Conversely,
a person who works for an individual (such a person is called ‘gjir
khass’) 1s not liable for the damage or loss that occurs in the object
he receives from the employer, unless he has committed a trans-
gression (la‘addi, see below) or a negligence (tafiit, see below).* Malik
explains why an artisan is liable as follows: a person hands over an
object to an artisan not because he prefers or trusts him, but because
he has no choice but to do so. If the artisan were not held liable
for the damage or loss that occurs to the object he receives, he
would not be diligent in taking care of it. It is necessary to hold
him liable in view of “the public interests (maslahat al-nas, maslahat
al-amma).”® Yahya b. Sa‘id (d. 143/760—1, 144/761-2 or 146/763—4)
1s reported to have said that one caliph after another used to make
artisans liable.** Second, the Hanafis hold a pledgee liable for the
loss of the pledge up to the limit of the amount of debt, as will be
explained below (see 2).

The condition under which a ‘trustee’ (amin or mu’taman, one whose
possession 18 yad amana) is liable for the loss of an object he pos-
sesses is that he commits ta‘addi or tafiit. What is the meaning of
ta‘addt and tafrif? For the later Hanafis, Shafi‘is and Hanbalis, ta‘addr
signifies doing something deliberately without entitlement or in dis-
regard of the right of others, such as digging a well or stopping an
animal on a public road, as we have seen (although such acts are
not called ta‘addr in the early texts). Likewise, if a person who receives
an object based on a contract keeps it or uses it in a manner con-
trary to custom or in violation of the contract, he is said to have
committed /a‘addr.*” The Maliki jurist Ibn ‘Arafa (d. 803/1401) defines
ta‘addi as “benefiting from the property of another person without
entitlement without the intention to acquire ownership of its sub-
stance, or destroying it or part of it without the intention to acquire
ownership [of its substance] (al~mtifa® bi-milk al-ghayr bi-ghayr haqq diina
qasd tamalluk al-raqaba aw itlafu-hu aw ba‘di-hi dina qasd al-tamalluk).”™

8 Shaybant, Saghir (1406), 448-49.

8 Sahntn, Mudawwana, 4:388.

8 Sahniin, Mudawwana, 4:388-89.

% For a more detailed explanation of ta‘adds, sece Mahmassani, Nazariyya, 1:173-76;
Muhammad Ahmad Sarraj, Daman, 144.

% Ibn ‘Arafa, Hudiid, 2:468.
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Bearing in mind that the meaning of the term differs from one school
to another and has undergone an important change in Iraq, I will
translate it as ‘transgression.’

Tafrit means failing to fulfill one’s obligation, as illustrated by the
following examples.

(1) Malik was asked about the following case: 4 instructed B to
purchase a female-slave for 50 dinars, but B paid 60 dinars for her
and brought her to 4 without informing 4 that he had purchased
her for 10 dinars more than 4 had told him to pay. Subsequently
A had intercourse with her and made her pregnant. Malik said that
A does not have to pay B 10 (i.e. 60-50) dinars, because B com-
mitted fafitt (l-anna-hu farrata).®’

(2) Malik said, regarding a case concerning an employment, “If
he [viz. employee] has not finished his work, he committed ftafitt
(farrata) and did not expend effort to the extent that he was required
to do so (lam yajtakid al-ytihad alladhi kana yalzamu-hu).”®®

These examples show that fafiit overlaps with transgression in the
sense of a violation of an obligation. I will translate the term ‘tafiit’
as ‘negligence.’

To this point, transgression and negligence imply intention. If
someone unconsciously commits an act which if done intentionally
would constitute transgression or negligence, we are dealing with
‘khata” (mistake). For example, suppose that a dyer receives some
cloth from his customer for dying. If he intentionally dyes it a color
different from that which the customer instructed him to do, he has
committed a transgression. If he does so unintentionally, he has made
a mistake. As far as daman arising from yad amana is concerned, how-
ever, “the damage or loss in property is compensated for, whether
caused intentionally or by mistake (amwal al-nas tudmanu bi-"l-"amd wa-
“l-khata’).”® This may be why the jurists almost exclusively envisage
cases in which the damage or loss was caused intentionally.

Why is a possessor who has committed a transgression or negli-
gence liable for the damage or loss that takes place subsequently?
Scholars are divided over this issue. Schacht and Chehata are of the
opinion that the liability arising from transgression or negligence is
reduced to liability arising from destruction (i#/Gf ), whereas al-Sanhairt

8 Utbt, Mustakhraja, 8:182.
% Tbn Rushd al-Jadd, Bayan, 8:413.
8 Tbn Rushd al-Jadd, Bayan, 8:485.
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understands it as contractual liability. In his Introduction to Islamic Law,
Schacht writes:

The depositary and other persons in a position of trust (emana; such
a person 1s called amin) are not liable for accidental loss, but they lose
this privileged position through ta‘addz, illicit acts which are incompat-
ible with the fiduciary relationship, such as using the deposit, whether
the loss 1s caused by the unlawful act or not. The concept of ta‘add,
however, is not restricted to the doctrine of liability, it means tort in
general; in other words, liability arising from non-performance of a
contract is reduced to liability arising from a tort—a trace of archaic
legal reasoning.”

Schacht’s interpretation is dubious. On the one hand, as he remarks,
there are cases in which a trustee is liable “whether the loss is caused
by the unlawful act or not” (but this is not always the case, as will
be indicated). On the other hand, for the later jurists, indirect cause
in destruction means “an act performed with an object which usually
leads to the destruction of another object,” as al-Kasani puts it.”" It
follows that we cannot hold that the liability of a trustee is based
on the same principle as that of a person who commits a destruc-
tive act, unless different kinds of transgression are being imagined.

Chehata, who supported Schacht but examined the positive solu-
tions more closely than he did, concluded that if a person takes pos-
session of an object based on a contract, he assumes no special
obligation of custody, with the exception of the sale of a specific
object. For example, a hirer, who violates the clause placing restraints
on the manner in which he can use the object, is not liable, if it
could not be foreseen that the violation would cause damage or loss.
That is to say, with respect to liability, a hirer is put in the same
situation as a person who possesses an object belonging to another
person without a contract.” Likewise, if a hirer commits a trans-
gression, but subsequently keeps the hired object in an appropriate
place, he is not liable for its loss due to theft or confiscation by a
monarch. That is to say, for the hirer to incur liability for the loss
of the object, it is necessary that the transgression he has commit-
ted leads to the loss without the intervention of an extraneous cause.
In other words, the hirer is treated in the same manner as a third

9 Schacht, Introduction, 147—48.
9 Kasani, Bada’'c (1402), 7:165; ibid. (1418), 10:70-71.
9 Chehata, FEtudes 2, 82-83.
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party who performs an act, which as the indirect cause leads to dam-
age.” For Chehata, transgression merely creates presumption that
the act led actually to the loss, but the presumption is rebuttable.”*

But Chehata fails to refer to cases in which a possessor who vio-
lates an instruction given by the owner is necessarily liable for even-
tual loss of the object. For example, we will see that the Hanafi and
Maliki jurists make liable a hirer of an animal who goes beyond the
place specified in the contract, whatever the cause of the eventual
death of the animal may be, until he returns the animal to the owner
in its original state. In addition, some of the examples Chehata
invokes in support of his arguments lend themselves to a different
interpretation. As for the above-cited case in which the hired object
was stolen or confiscated, it is possible to infer that the hirer is exon-
erated simply because the thief or the monarch is liable as mubashir
(one who causes damage or loss by direct cause). That is to say, the
thief or the monarch occludes the liability of the hirer.

Al-SanhtrT’s arguments are based on a more detailed examina-
tion of the positive solutions. He writes as follows: transgression is
defined as default (tagsir) in paying the due attention required of an
ordinary person in performing an obligation arising from a contract.”
When a trustee commits a transgression, for example, by refusing to
return the object without a good reason, his possession becomes yad
daman, so he is liable for its loss even if it is the result of a natural
cause.” Although al-SanhurT’s descriptions of the positive solutions
are more detailed than those of Chehata, I could find no clear evi-
dence to substantiate his thesis in the examples he cites. Moreover,
the Hanafi rule is that a damin (one whose possession is yad daman)
1s exempt from payment of rent for use of the object. The Maliki
rule is that if the owner makes a damin pay the value of the object
the damin 1s exempt from payment of rent. How can we justify these
rules if the damin is liable for not having performed his obligation
arising from the contract?

Neither Schacht, nor Chehata, nor al-Sanhuri takes into consid-
cration the process according to which the system of lLiability was
formed. I have suggested that the report in which Shurayh held

9 Chehata, Etudes 2, 93.

% Chehata, Etudes 2, 92.

% Sanhiirt, Masadir, 6:149.

% Sanhuri, Masadir, 6:182—183.
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liable ‘Amr, who dug a well in front of Usama’s house, indicates
that the principle that takes the illegality of an act into account to
hold its performer liable for eventual damage was newly introduced
(see pp. 24-26). I will demonstrate that despite the introduction of
this principle the rule that a person who earns profits from an object
assumes the risk of its damage or loss laid at the heart of the sys-
tem of liability during the eighth century. For this purpose I will
examine the positive solutions regarding pledge, yara, the sale of a
specific object and usurpation. The first three contracts seem to have
been the leading cases with respect to which the theory of yad daman
and yad amana was formed. The Hanafi and Maliki solutions regard-
ing usurpation later served as the model for the theory of yad daman
and yad amana. In order to examine these solutions, it is first nec-
essary to define fructus and manfa‘a in order to specify what is meant
by ‘profits’ in the context of arguments about liability.

1. Fructus and manfa‘a

When an object suffers a physical change or produces something
else, the terms ‘decrease’ (nugsan) or ‘increase’ (nama’; ziyada, pl.
zawa’id) 1s used to refer to these changes. The term ‘decrease’ is
used when an object has been partly damaged or lost, or its value
has diminished due to a physical change. According to the Hanafi
jurist al-Sarakhst, ‘increase’ is divided into ‘attached increase’ (ziyada
muttasila) and ‘separate increase’ (zipada munfasila).
(1) Attached increase is subdivided into two groups:

(a) “An [attached] increase that is not produced from the prin-
cipal (zipada ghayr mutawallida min al-‘ayn),” e.g. dyestuff used
to dye cloth and clarified butter and honey used to make
sawrq (a kind of mush made of wheat or barley).

(b) “An attached increase that is produced from the principal
(al-ziyada al-muttasila allati hiya mutawallida min al-asl),” e.g.
the growth of a slave or an animal, and recovery from an
illness.

(2) Separate increase is subdivided into two groups:

(a) “A distinct object produced from the principal (‘ayn mutawal-
lida min al-asl),” such as gain (kasb) and proceeds (ghalla).
(b) “A separate increase produced from the principal (al-ziyada
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al-munfasila allatr hya mutawallida min al-asl),” such as milk
of cattle, fruit of a tree, babies of an animal or of a female
slave, arsh and ‘ugr of a female slave (i.e. the dowry paid
when intercourse occurs without a valid matrimonial tie,
on the condition that the intercourse is not subject to a
hadd punishment as a zina).”

The Maliki concept of increase is hardly different from that of the
Hanafis.”

“Gain” mentioned in 2 (a) designates mainly things or profits
obtained by a slave through labor, collecting, hunting or commer-
cial transactions. The elements included in “proceeds” differ from
one jurist to another, but the rent earned by leasing land or a slave,
and yield (r¢y°) from land are included in “proceeds.”

“A separate increase produced from the principal” mentioned in
2 (b) includes what we call fructus naturales, although arsh and ‘ugr of
a female slave will be classified as fructus cwiles. Hereafter I refer to
them as fructus. 'The Maliki jurists divide them into two subgroups:
(1) a baby of a female-slave or an animal, the shoots of a tree, etc.
Ibn Rushd al-Jadd defines this group as “what follows the principal
in form and natural disposition (ma kana ‘ala surati-hi wa-khilgati-hi)”;
(i) fruit on a tree, milk or wool of cattle, etc. Ibn Rushd al-Jadd
defines this group as “what does not follow the principal in form
and natural disposition.”” But this division is of no practical impor-
tance for the Malikis as well as for the Hanafis.

For the Hanafis and Malikis manfa‘a is defined as “a temporary
benefit that is derived from an object through use of it (al-fa’ida al-
‘aradiyya allatt tustafadu min al-a‘yan bi-tartg wsti‘mali-ha),” such as living
in a house, wearing clothes, or riding an animal.'™ It is important
to note that according to the ancient concept, manfa‘a includes also
fruit on a tree, milk and wool of cattle etc., i.e. what Ibn Rushd al-
Jadd describes as “what does not follow the principal in form and
natural disposition.”!"!

97 Sarakhsi, Mabsit (n.d.), 13:103-04; ibid. (1421), 13:121-22.

% See, for example, ‘Abd al-Wahhab, Mana, 2:1161-62; Ibn Rushd al-Jadd,
Bayan, 11:66.

% Tbn Rushd al-Jadd, Bapan, 11:65-66.

100 <Alr al-Khafif, “Manafi” 97. In a broad sense, manfa‘a includes service (‘amal)
by a free person.

01 See, for example, Ibn Abi Shayba, Musannaf, 5:15, no. 23267; 7:287, no.
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When jurists refer to the principle embodied by the Prophetic
hadiths, “A person cannot draw profit from an object the risk of
which he does not assume (la ribh ma lam yudman)'* or “Profit is
concomitant with risk (al-ghalla bi-’l-daman,'” al-kharaj bi-’l-daman)”'**
in discussing liability, they use “profit” to mean primarily manfa‘a;
gain and proceeds, which for them derive from manfa‘a; and the
profit earned by selling an object.

2. Pledge

I turn now to the Iraqi and Medinan doctrines on the attribution
of risk (daman), fructus and manfa‘a, and the effect of disposal of a
pledge.

Daman, fructus and manfa‘a
The Hanafi jurists hold that risk remains with the pledgee up to the
amount of the pledge. For example, when the pledge is totally
destroyed by a natural cause, (1) if the value of the pledge is equal
to or greater than the amount of debt, the debt is extinguished and
the pledgee is not required to compensate for the difference. (2) If
the value of the pledge is smaller than the amount of debt, the debt
1s extinguished up to the value of the pledge and the pledgee has
the right to demand that the debtor pay the balance of the debt.'”
In other words, the possession of a pledge is yad daman to the extent
of the amount of debt, and yad amana with regard to whatever exceeds
the amount of debt.

These rules are attributed to Ibrahim al-Nakha‘T, who is reported
to have said:

If [the value of ] the pledge is greater [than the amount of debt], then
it perishes with what is secured by it (dhahaba bi-ma fi-hi) [viz. the debt

36143; Ibn ‘Abd al-Barr, Tamhid, 2:324. Ibn AbT Layla regarded fruit on a tree as
manfa‘a. Sarakhsi, Mabsat (n.d.), 11:149, ibid. (1421), 11:160.

192 Abti Yasuf, Athar, 181-82, no. 828; San‘ant, Musannaf, 8:39, no. 14215; Sahniin,
Mudawwana, 3:234; Bayhaqt, Sunan, 2:237.

195 Tahawi, Sharh, 2:208; Ibn Hanbal, Musnad (n.d.), 6:80, 116, 161; ibid. (1411),
9:361-62, no. 24568; 425-26, no. 24901; 9:507, no. 25331.

1 ShafiT, Ikhtilaf, 200—01; Tahawi, Shark, 2:208; Tirmidhi, Sunan (buyu‘, 53),
2:376-77, nos. 1303-04; Nas2’i, Sunan (buyt‘, 15), 7:254-55.

19 Marghinani, Hidaya, 4:128.
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is extinguished, too]. If [the value of] the pledge is smaller [than the
amount of debt], the excess is returned to him (rudda ‘alay-hi al-fadl)
[viz. the pledgee can demand that the debtor pay the balance of the
debt] !

Sufyan al-ThawrT is reported to have said, “We follow it.”'"” Reports
with the same or almost the same wording are attributed to Shurayh'"
and Ibn Strin.!” Al-Hasan al-BagsrT is also credited with the state-
ment, “A pledge perishes with what is secured by it.”!"’

The general rule regarding yad amana is that the possessor is liable
for the eventual loss suffered by the possessed object if he commits
a transgression or a negligence. According to al-Qudari, “If the
pledgee commits a transgression, he is liable in the same manner as
a usurper is, and he is required to pay its entire value [if the pledge
is totally lost].”!"" Use of the pledge by the pledgee without the per-
mission from the pledgor constitutes a transgression. But Qadt Khan
(d. 592/1196) writes that the pledgee is no longer liable after he
ceases to use it: he divides the use of an animal handed over as a
pledge into three categories. (1) If the animal dies while the pledgee
is riding it with permission from the pledgor, the pledgee is not liable
and the debt is not extinguished. (2) If the animal dies while the
pledgee is riding it without permission from the pledgor, the pledgee
is required to pay its value. (3) If the animal dies after the pledgee
gets off it, the debt is extinguished up to its value, whether or not
the pledgee has obtained permission to ride the animal from the
pledgor."? As will be shown, a person who hires an animal and then
commits a transgression is liable for any damage or loss suffered by
the animal even after the transgression ceases. The lability of the
pledgee appears to be based on the presumption that the act of rid-
ing the pledged animal led to its death. This is why the pledgee is

1% San‘ani, Musannaf, 8:239, no. 15041. For the reports to the same effect, see

Ibn Abi Shayba, Musannaf, 4:526, no. 22788; Aba Yasuf, Athar, 196, no. 884;
Shaybani, Athar, 103b; Kitab fi alfigh, 17 (9b).

7 San‘ani, Musannaf, 8:239, no. 15041.

1% San‘ani, Musannaf, 8:238-39, no. 15037; Ibn Abt Shayba, Musannaf, 4:525, no.
22778; 527, no. 22796.

19 Thn Abi Shayba, Musannaf, 4:526, no. 22784.

"0 San‘ant, Musannaf, 8:238-39, no. 15037; Ibn Abt Shayba, Musannaf;, 4:526, no.
22780.

" Qudart, Mukhtasar, 2:65.

12 Qadr Khan, Fatawa, 2:601.
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no longer liable after he gets off’ the animal. In other words, the
ground for his liability is destruction.

According to the Hanafis, fructus produced by a pledge, such as a
child born by a female slave, milk produced by a sheep or a goat,
dates collected from palms, ‘ugr paid for a female slave, or arsh paid
for injury to a slave, all belong to the pledgor, but they are pledged
for the debt along with the principal.'” The same view is ascribed
to Sufyan al-Thawri and al-Hasan b. Hayy.'"

Regarding the case in which the pledge produces fiuctus other than
arsh and then the pledge itself (principal) or the fructus perish, totally
or partially, the Hanafi rule (hereafter rule [a]) is as follows: the
amount of the debt is divided into two parts, in proportion to the
value of the principal as evaluated on the date of its delivery and
the value of the fructus as evaluated on the date on which the pledge
is redeemed. Therefore, if the fructus perish by the date of redemp-
tion, the totality of debt is secured by the principal.'”

Rule [a] is reduced to two rules: the first (hereafter rule [b]) is
that when more than one object 1s pledged for a debt, the amount
of the debt is divided into parts in proportion to the respective value
of the objects at the moment of delivery, each part being secured
by each pledge.""® For example, if an object (4) worth 20 dinars and
another object (B) worth 4 dinars are pledged for a debt of 18 dinars,
the amounts secured by 4 and B are respectively 15 (= 18 X 20 / 24)
dinars and 3 (= 18 x4 / 24) dinars. It is obvious that rules [a] and
[b] have in common that they divide the amount of the debt into
two parts in proportion to the value of the pledged objects. We have
seen that the risk of loss in a pledge remains with the pledgee up
to the amount of debt secured by it. Therefore, if the value of 4
becomes 12 and the value of B becomes 2, the pledgee can demand
that the debtor pay only 8 dinars.

The second rule (hereafter rule [c]) is that the possession of fruc-
tus by the pledgee is yad amana (possession on the basis of a fiduciary
relationship).'"” To demonstrate that rule [a] implies rule [c], sup-

13 Jassas, Mukhtasar, 4:290; Kasani, Bada’'‘ (1402), 6:152, 156-57; ibid. (1418),
8:200-03, 229.

" Jassas, Mukhtasar, 4:290.

5 Tahawi, Mukhtasar, 94-95; Kasani, Bada’i® (1402), 6:156-57; ibid. (1418),
8:222-23.

16 Samarqandi, Tuffa (1964), 3:48; ibid. (1414), 3:46.

"7 Samarqandt, Tufifa (1964), 3:42; ibid. (1414), 3:42.
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pose as follows: an object worth p dinars is pledged for a debt of 4
dinars. The object subsequently suffers partial loss and its value is
reduced to px (0 < x < 1) dinars. Meanwhile, the object produces
Jructus several times, some of which retain their original value, while
others increase or decrease in value. Let f represent the total value
of these fructus, as evaluated at the moment of their birth, and let
Jy represent their value as assessed on the date on which the pledge
is redeemed. Let us now calculate, according to rule [a], the amount
of money (s) that the pledgee can demand from the debtor accord-
ing to two hypotheses: (1) according to the hypothesis that the pledge
produces fructus; (2) according to the hypothesis that the pledge pro-
duces no fructus.

(1) If the pledge produces fru;tus, that part of the debt which is

secured by the principal is , whereas that part of the debt

Jd
p+p
1) If p 2 d — fy, remembering that the principal perishes at the
pledgee’s risk within the limit of its value, the amount of money that

the pledgee can demand that the debtor pay corresponding to the
principal is

which is secured by the fructus is , according to rule [a].

0 (OSxSw)

= P+ 5
rd —p(l—x)(w<x<l)
p+ D p+p

whereas the amount of money that the pledgee can demand that
the debtor pay corresponding to the fructus is

Jb
ptp

Thus we obtain, as the total amount of money that the pledgee can
demand

Sl_f =

S (osxs—p_dJrfy)
S =5 +s,-=‘b+ﬁ ]J+fy
r I p—d+]j/
d—pl-x) (——=<x<1)
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. Thus we obtain

(i) I < d= f, 5, == 1 -x)ands,, = =2
Y P+ 5

si=8,+ 8, =d- pl—x)
(2) If the pledge does not produce fructus,

(1) if p < d, the amount of money that the pledgee can demand
that the debtor pay is

S >

d—pll—x) ( <x<l1)

P
i) If p<d,sy=d— pl-x)

(3) Therefore we obtain

(1) If p =2 d, taking into consideration the inequity p=d < p=d+p
b p+b
S 2(0Sx<p—_d)
p+p b
mn =1t g pi—y o Il < 22E D
p+p b p+p
0<w<x<1)
bt
- Jdy :
Note that the minimal number of —{d—p(l=x)} is O when
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(iii) If p < d — f, then

si— 5 =0

Therefore, according to rule [a] the amount of money that the
pledgee can demand in the case in which the pledge produces fruc-
tus 1s necessarily equal to or greater than the amount of money that
he can demand in the case in which the pledge does not produce
any fructus. In other words, the possession of fructus is yad amana.
Conversely, if fructus perish at the pledgee’s risk, the amount of money
the pledgee can demand can be smaller than the amount that he
can demand if the pledge does not produce any fructus. A single
example will suffice to demonstrate this: suppose that an object worth
20 dinars is pledged for a debt of 18 dinars and that it produces
Sructus of 4 dinars, and the fructus totally perish, while the principal
remains intact. According to rule [a], the pledgee can demand that
the debtor pay him 18 dinars. However, if the fructus were treated
in the same manner as the principal, the pledgee could demand only
15 dinars. In other words, the pledgee can suffer a loss from the
possession of fructus. This seems to be why the possession of fructus
1s yad amana.

As for the manfa‘a of a pledge, the Iraqi jurists disagreed regard-
ing the right of the pledgee to it.

(1) Abu Hurayra (d. 57/676-7, 58/677-8 or 59/678-9) is reported
to have narrated that the Prophet said, “If a camel is pledged, it
can be ridden. If a sheep is pledged, its milk can be drunk. Whoever
rides or drinks must pay the expenses to keep the pledge.”!'® In this
hadith, there is no indication of who may drink milk or ride. The
Hanafis hold that it is the pledgee who is supposed to do so,'?
although they consider the hadith to have been abrogated, as will
be indicated below. Al-Shafi‘T states that it is the pledgor who has
the right to benefit from a pledge by making a slave work, leasing
an animal, collecting the fruit on a tree, or shearing the wool from
a sheep, but that he must return the sheep to the pledgee in the

evening.'?

8 Tbn Abi Shayba, Musannaf, 5:15, no. 23267; 7:287, no. 36143. A hadith to
the same effect is recorded in Bukhari, Sakiih, rahn, 4; Tahawi, Shars, 2:251-52.

19 Tahawi, Sharf, 2:252; Jassas, Mukhtasar, 4:299, 308.

120 Muzani, Mukhtasar (1393), 98; ibid. (1419), 137.
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(2) Some jurists are reported to have held that the pledgee must
pay for the use of the pledge. Ibrahim al-Nakha‘T is credited with
the statement, “If the pledgee uses the pledge, it offsets [his credit]
to the extent [of the value of the use]| (idha intafa‘a min al-rahn bi-
shay’ qassa-hu bi-qadr dhalika).”'®" And he is also credited with the
statement, “Proceeds are part of the pledge (al-ghalla min al-rahn),”
regarding a person who receives a house or a slave and earns rent
for them.'” Likewise, al-Sha‘bT is reported to have said, regarding
a pledgee who received a female slave as a pledge and made her
nurse a baby: the pledgee owes equivalent wages,'” or the wages
offset the debt.'* To Ibn Abi Layla is attributed the opinion that if
the pledgee rents the pledge, the rent contract is valid and the rent
is assigned to payment of the debt.'®

(3) Al-Shab1™®® and Shurayh'?” are reported to have disapproved
of the pledgee’s benefiting from the pledge. It is reported that when
Shurayh was asked what “drinking 7ba (shurb al-riba)” means, he
responded that it refers to the case of a person who receives a cow
as a pledge and drinks its milk."” A similar statement is ascribed to
Ibn Mas‘ad (d. 32/652-3): a man came to him and said that he
had ridden a horse that he had received as a pledge. On hearing
this, Ibn Mas‘ad said, “The back you rode is riba (ma asabta min
zahri-ha fa-huwa riba).”"* It is reported that al-A‘mash (b. 60/679-80
or 61/681; d. 148/765) related the statement of Abt Hurayra cited
in (1) to Ibrahim al-Nakha‘T, who disapproved of benefiting from a
pledge.”” The Hanafis hold the same view."”! Does a pledgee who
benefits from (i.e. uses or rents) a pledge have to pay for it? Curiously,
even the Hanafis are not explicit on this point. But the Hanafis hold
that if the pledgee rents the pledge to a third person without the
consent of the pledgor, the rent belongs to the pledgee, who must

21 Tbn Abi Shayba, Musannaf, 4:337, no. 20735.

122 Thn Abi Shayba, Musannaf; 4:337, no. 20736.

125 San‘ani, Musannaf, 8:245-46, no. 15073.

12t Thn Abi Shayba, Musannaf, 4:337, no. 20734.

1% Sarakhst, Mabsat (n.d.), 21:108; ibid. (1421), 21:104.
126 San‘ani, Musannaf, 8:244, no. 15068.

27 San‘ani, Musannaf, 8:244-45, no. 15069.

128 San‘ant, Musannaf, 8:244—45, no. 15069; Bayhaqi, Sunan, 6:39.
129 San‘ant, Mugsannaf, 8:245, no. 15071.

150 San‘ani, Musannaf, 8:244, no. 15066.

181 Kasani, Bada’i® (1402), 6:146; ibid. (1418), 8:183, 186.
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give it as sadaga." This rule suggests that the pledgee who uses the
pledge is exempt from payment of rent. We will return to this point.

What 1s the relationship between and among these positions? The
explanation of al-TahawT is suggestive in this regard. He writes
regarding the position referred to in (1):

This was our position at the stage when riba was still lawful, when the
Prophet prohibited neither an interest-bearing loan nor an exchange
of unequal goods. But after the Prophet subsequently prohibited rba
and prohibited any interest-bearing loan, the ulama unanimously made
the pledgor rather than the pledgee pay any expenses arising from the
pledge and prohibited the pledgee from using the pledge.'®

Al-TahawT writes also that the Prophet at first permitted a pledgee
to milk an animal that he received as a pledge, and that the expenses
required to maintain it were considered, fictitiously, to be compen-
sated for with the milk."** It is not certain whether or not his expla-
nation corresponds to historical fact, but it may reflect the process
by which it came to be prohibited for a pledgee to make use of the
pledge. However, the Hanafis substantially permit the pledgee to use
the pledge. Although the Hanafis are not explicit on whether or not
a pledgee must pay for the manfa‘a he enjoys (i.e. use of the pledge),
they exempt those who are in the same situation as he is from pay-
ment for the manfa‘a. For example, if a person hires an animal and
travels beyond the destination specified in the contract, he does not
owe any extra-rent. Likewise, if a person usurps an object and makes
use of it, he does not have to pay for its use. The same rule should
apply to a pledgee, who uses the pledge illegally. If so, we can say
that the Hanafis do permit the pledgee to use the pledge for the
following reason: on the one hand, the pledge perishes at the risk
of the pledgee within the limit of the amount of debt. On the other
hand, if the value of a pledge is a little more than the amount of
the debt, the pledgee, who assumes a small additional risk of loss
with respect to that part of the pledge which exceeds the amount
of the debt, can use the pledge for nothing. If the value of a pledge
1s less than the amount of debt, the pledgee can use it without assum-
ing any additional risk.

192 Sarakhst, Mabsat (n.d.), 21:108; wid. (1421), 21:104; Samarqandi, Tulfa (1964),
3:43; ibid. (1414), 3:49.

133 Tahawi, Shark, 2:252.

5t Tahawi, Sharh, 2:252.
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Since the value of a pledge usually is little more or less than the
amount of debt, the Hanafis did not abandon the ancient Iraqi doc-
trine authorizing the pledgee to use a pledge gratis despite the intro-
duction of the prohibition of 7ba, as explained by al-Tahawi. There
may be an economic explanation for their position. As noted, some
Iraqi jurists are reported to have held that the benefit that the pledgee
obtains from the pledge offsets part of the debt that it secures.
Suppose that this rule applies to the case in which a creditor receives
land as a pledge and cultivates it. According to this rule, the amount
of rent that he owes to the pledgor is subtracted from the debt. But
if the pledgee does not use the land, he can demand that the pled-
gor (more exactly the debtor) pay the total amount of the debt.
Whether or not the pledgee chooses to cultivate the land depends
on the expected value of its yields and the expenses (including the
rent) he must pay for it, but this rule is likely to discourage the
pledgee to cultivate the land. If he chooses not to cultivate the land,
the land may be abandoned until it is returned to the pledgor or
transferred to someone else. The Hanafis may have taken this point
into consideration. In this context it is suggestive to refer to the rule
according to which wushr is levied on wushr land that has been pledged.'”
Whether the land is or not abandoned also concerns the interest of
the state.

To turn to the Malikis, they distinguish the following cases.

(1) The case in which the pledge is in the possession of a pledgee
is subdivided into two cases:

(a) If the pledge is an object that is not concealed from view,
such as land, a house or an animal, the risk of loss remains
with the pledgor, unless the pledgee commits a transgres-
sion or is negligent.

(b) If the pledge is an object that is concealed from view, such
as gold, silver, jewelry or cloth, so that it is not clear how
it was lost, the Malikis disagree. Some hold that the pledgee
1s, in principle, liable, but that he is exonerated from lia-
bility if he establishes that the loss was not a result of his
act. Others hold that the pledgee is always liable."”® The

"% Samarqandi, Tuhfa (1964), 3:45; bid. (1414), 44; Marghinani, Hidaya, 4:131.
1% <Abd al-Wahhab, Ma‘ina, 2:1156-57; Sahntn, Mudawwana, 5:298; Ibn al-Jallab,
Tafits, 2:259; Tbn ‘Abd al-Barr, Kafi, 412-13.
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first is the majority view, adopted by Ibn al-Qasim, ‘Abd
al-Malik b. Majishtin (d. 212/827-8), Asbagh (d. 225/839—40)
and Ibn al-Mawwaz (d. 269/883 or 281/895). Ashhab
(d. 204/820) adopted the second view. Both opinions are
attributed to Malik."”’

(2) If the pledge is in the possession of a third person, the risk of
its loss remains with the pledgor.'®

What is the meaning of the disputes referred to in (1) (b)? As will
be demonstrated, the Maliki jurists tend to regard daman as an effect
of ownership. In accord with this tendency, the majority of the
Malikis maintain that the risk of loss remains with the pledgor (i.c.
the owner), although they place the burden of proof on the pledgee
who claims that the loss resulted from a natural cause. The second
view may originally have been inspired by the idea embodied in the
statement attributed to the Prophet'® and Ibn a-Musayyab,' “If it
[viz. the pledge]| perishes, his [viz. the pledgee’s] right is not extin-
guished. It perishes at the risk of its owner, who receives its pro-
ceeds and assumes its loss (mnama halaka mun rabb al-rahn, la-hu ghunumu-hu
wa-‘alay-hi ghurmu-hu).” As will be noted below, if a pledge is of an
animal or trees, the fructus produced by it, such as the wool and
milk produced from an animal or the dates harvested from date
palms, belong to the pledgor, and the pledgor can demand that the
pledgee pay rent in circumstances such as when the latter rides the
pledged animal. Therefore both the pledgee and the pledgor benefit
from the pledge. Conversely, if a pledge is gold, silver, jewelry or
cloth, the pledgee alone benefits from it by possessing it as a secu-
rity, since it does not produce any fructus or proceeds for the pled-
gor insofar as it is in the pledgee’s possession. This may be why the
pledgee assumes the risk of its loss, in accordance with the above-
cited statement attributed to the Prophet and Ibn a-Musayyab. If
so, the majority of the early Malikis modified the ancient Medinan
view according to which daman is attributed to a person who profits
from an object, and regarded daman as one of the effects of ownership.

57 Baji, Muntaga, 5:244.

1% <Abd al-Wahhab, Ma‘ina, 2:1157.
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Malik states, regarding manfa‘a: it is forbidden to stipulate that the
pledgee can use the pledge if the debt originates from a loan, for
such a stipulation would make it an interest-bearing loan (salaf jarra
manfa‘a). If the debt originates from a sale, there is no harm in autho-
rizing the pledgee to use a house or land that has been pledged. As
for an animal or cloth, it is prohibited to authorize the pledgee to
use it unless a period of time is set for using it, for it is uncertain
in what state it will be returned to the pledgor.'"

According to the Medinan jurists, consideration for manfa‘a, i.e.
rent, belongs to the pledgor, as embodied in the above-cited state-
ment, “If it [viz. the pledge]| perishes, his [viz. the pledgee’s] right
is not extinguished. It perishes at the risk of its owner, who receives
its proceeds and assumes its loss.” Ibn al-Qasim states that if some-
one receives a house or a slave as a pledge and he leases it, the
rent is not pledged."*” That is to say, the rent should be delivered
to the pledgor. In the Mustakhraja of al-‘Utbi, ‘Isa b. Dinar (d.
212/827-8) 1is cited as saying that the rent of a pledged orchard,
house or slave is, in principle, not included in the pledge, but a stip-
ulation to that effect is permitted.'* ‘Abd al-Wahhab writes: because
it is not the manfa‘a of an object, but its substance (‘ayn), that is
pledged, the rent paid for a pledge is not pledged. The pledgor can
demand the payment of rent if the pledgee rides a pledged animal.'**
But it 1s not always clear who is supposed to conclude a rent con-
tract with regard to a pledge. In the Mudawwana, Malik 1s quoted
as stating that if the pledgee rents the pledge at the request of the
pledgor, the pledge is valid.'"* In the Bapan of Ibn Rushd al-Jadd,
Malik is quoted as saying that the pledgee has the right to rent a
pledge like a slave or a house, rather than the pledgor.'*

Malik states, regarding fructus: if date palms are pledged, the dates
on them belong to the pledgor and are not included in the pledge.'*’
Likewise wool produced by a sheep, or its milk or butter is not

41 Sahniin, Mudawwana, 5:317.

2 Sahniin, Mudawwana, 5:304.

15 <Utb1, Mustakhraja, 11:63.
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pledged.'*® Conversely, if a female slave is pledged and gives birth
to a child while in the possession of the pledgee, the child is pledged
along with her, just as in the sale of a female slave her child is sold
with her if it is in the womb on the date of the sale.'”

Disposition of a pledge
The Hanafi and Maliki rules concerning the sale of a pledged object
are as follows: according to the Hanafis, neither the pledgor nor the
pledgee can sell the pledge by himself. If one of them sells it with-
out the consent of the other, the validity of the sale depends on
whether or not the other party ratifies it. If he does ratify it, the
sale is valid and the price substitutes for the pledge.”® Malik holds
as follows: if the pledgor sells the pledge without the consent of the
pledgee, the validity of the sale depends on the ratification of the
pledgee. If he ratifies the sale, it is valid and the price should be
delivered to him. If he refuses to ratify it, the sale is invalid. According
to Sahnun, however, this rule applies only when the price is lower
than the amount of the debt; otherwise the pledgee cannot cancel
the sale, because the debt can be paid."”' Malik says, regarding the
case in which the pledgee sells the pledge or pledges it to secure the
debt he owes to a third person, that the pledgor can cancel the sale
or the sub-pledge and take back the pledge wherever it is found."?
Thus, there is little difference between the Hanafi and Maliki rules.
As for the manumission of a pledged slave, the Hanafi rules are
as follows: the manumission is valid and the pledgee cannot object
to it. But (1) if the pledgor has sufficient means, he must satisfy the
pledgee without delay, if the debt has come due. If the debt has not
been due, the pledgor must provide the value of the pledge as a
substitute for the slave. (2) If the pledgor does not have sufficient
means, the slave must provide the pledgee with service equivalent
to his value as assessed on the date of the manumission. The man-
umitted slave in his turn can demand that his ex-master repay his

" Sahntn, Mudawwana, 5:304.

119 Malik-Yahya, Muwatia’, 4:6, no. 1486; wbid., tr. Bewley, 300b, 36.11; Sahnan,
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value. If his value is less than the amount of the debt, the pledgee
can demand that the pledgor compensate him for the deficit.'”
The rule that the manumission is valid is ascribed to some Iraqi
jurists.””* In particular Hasan b. Salih (b. 100/718-9; d. 169/785-6)
is reported to have said that the slave is not required to work for
the pledgee."

The rule that manumission is valid looks strange. The purpose of
the rule that the sale of the pledge by the pledgor is invalid unless
ratified by the pledgee is doubtless to safeguard the interest of the
pledgee. Why do the Iraqi jurists not protect him when the pledgor
manumits the slave? One possible explanation is that manumission
is a recommended act. But it seems more plausible to reason as fol-
lows: if the pledgor has sufficient means, there is no harm in man-
umitting the slave, as indicated with reference to case (1). The problem
arises when he does not have sufficient means (case (2)). If he does
not manumit the slave, he will have the obligation to feed the slave,
which is not only a burden to him, but also makes it difficult to sat-
isfy the pledgee. This may be why he can manumit the slave and
make the slave work to satisfy the pledgee on his behalf, for the
pledgee would not have accepted as a pledge a slave who was unable
to work and therefore was worthless as security.

Ibn ‘Abd al-Barr (d. 463/1070) explains the Maliki opinion as fol-
lows: if the pledgor satisfies the pledgee at the moment of the man-
umission, the manumission is valid; otherwise it does not take effect
until the pledgor satisfies the pledgee.'™

3. Ljara

Ljara is a contract in which someone transfers the manfa‘a of an object
or service in return for payment.””” According to the Hanafi jurist
al-Samarqandi, yara is divided into rent (yara ‘ala al-manfa‘a), such as
a rent of a house, a shop, land, a slave, an animal for riding or
transport, clothes, jewelry or a receptacle,"”® and employment (jara

1% Shaybani, Kabir, 265; Tahawi, Mukhtasar, 93.
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‘ala al-a‘mal) for fulling, shoemaking, transport etc.” Lease of immov-
able or an animal for riding or transport is often called ki’

On the following pages I will first examine the solutions con-
cerning daman, i.e. the attribution of risk or liability for damage or
loss that takes place in the object that a hirer possesses on the basis
of the contract. I will then consider the special Liability of an employee.

Rent

As will be shown, the Iraqi and Medinan jurists distinguished between
liability arising from violation and liability arising from destruction.
What is the significance of this distinction from a practical point of
view? How was the distinction introduced? To answer these ques-
tions, I will analyze the positive solutions adopted by the Iraqi and
Medinan jurists.

Let us begin with the case in which the object a hirer possesses
in an gara suffers damage or loss. Some of the positive solutions
adopted by al-ShaybanT indicate that the hirer is liable on the ground
of violation of the contract or destruction, whereas the later Hanafis
blur the distinction. Let us examine some of these positive solutions.

(1) If a person who hires clothes for one day and one night lends
them to a third person, he is liable for any damage or loss in the
clothes, for “he violated [the contract] and became damin (khalafa fa-
sara damin)” by lending the clothes to a third person.'®

(2) A person hires a tent for the purpose of travel from Kufa to
Mecca. If he leaves for Mecca without bringing the tent with him,
he is liable for any damage to the tent and is exempt from payment
of rent, “because he violated [the contract] when he left it [viz. the
tent], and the daman was attributed to him (l4-anna-hu khalafa hina
khalafa-hu wa-waqa‘a ‘alay-hi al-daman). The same is true if a person
hires a tent for the purpose of travel from Kufa to Mecca, but
remains in Kufa without returning the tent to the owner, and the
tent is lost.”!!

(3) A person borrows an animal in a loan for use and travels
beyond the destination specified in the contract. He then brings the
animal back to the starting point, but it dies before he returns it to

9 Samarqandi, Tulfa (1964), 2:482; ibid. (1414), 2:352.
180" Shaybani, As/ (MS), 27b.
181 Shaybani, Asl (MS), 46b.
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the owner. Abu Hanifa reportedly held that the borrower is not
liable for the death of the animal. But he later changed his posi-
tion, arguing now that the borrower is not exempt from liability
until he returns the animal to the owner, for “he has become damin
when he violated [the contract].” The rent of an animal is subject
to the same rule. Abt Yasuf and al-Shaybant adopt the same posi-
tion.'” In addition, al-Shaybani states that the hirer does not owe
any rent for the period after he travels beyond the specified desti-
nation, for “he has become damin.”'®®

In these cases, in which the term “violated (khalafa)” is used, two
points are noteworthy. The first point is that for the hirer to be
liable for damage or loss suffered by the object he possesses, it is
not required that there was a likelihood that the violation would
lead to damage or loss of the object. In case (2) the risk to the tent
would be greater if the hirer took it to Mecca rather than leave it
at home at Kufa. In case (3) Abt Hanifa (second position), Abtu
Yasuf and al-Shaybani make the hirer liable for loss suffered even
after the violation has ceased. The second point is that in cases (2)
and (3) the hirer is exempted from payment of rent. In particular,
note that in case (3) he is exempt from the date on which he vio-
lates the contract. Al-Shaybani writes, with regard to case (1), that
the hirer is exempted from payment of rent even if the clothes suffer
no damage or loss.'**

In the following case, in which the hirer clearly violates the con-
tract, al-Shaybani assimilates him to a usurper, who is uncondition-
ally liable for damage or loss suffered by the usurped object until
he restores it to the owner.

(4) A person hired a house for one month, but continues to live
there after the month passed. Meanwhile the house suffered dam-
age, but it is not known when the damage took place: the owner
claims that the house was damaged after the one month had passed
(i.e. after the term of the contract had expired), while the lessee
claims that it was damaged before the contract came to end. Al-
Shaybani states that if neither the owner nor the lessee can estab-
lish his claim, the lessee is exempt from liability on the condition
that he swears. Al-Shaybani also assimilates the lessee to a usurper

192 Shaybani, As/ (MS), 3la.
16 Shaybant, As! (MS), 3%.
16t Shaybani, As/ (MS), 27b. See also Karabist, Furiig, 2:144.
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(ghasib)."™ This indicates that if it is established that the damage took
place after the term of the contract had expired, the lessee is liable
for the damage, whatever its cause, in accordance with the rule gov-
erning usurpation (see p. 98).

In the two following cases, a person hires a slave and violates the
contract, and he is exempt from payment of rent, as in cases (2)
and (3).

(5) A person who hires a slave to make him work in Kufa can-
not take him outside of Kufa. If he does so, daman is attributed to
him and he is exempt from payment of rent.'*

(6) Likewise, if a person hires a slave for a specified work but
makes the slave do another work, he becomes damin and is exempt
from payment of rent.'”’

In the following case, the term ‘ta‘addd’ (rather than ‘khalafa’) is
used to justify the liability of the hirer.

(7) A person hires an animal and beats it to death. Abt Hanifa
holds that the hirer is liable for the death of the animal unless the
owner has authorized him to beat it. Abt Yasuf and al-Shaybani
hold as follows, by way of wtifisan: if he beats it “in the way in which
people beat it and in a spot in which they beat it (kama yadribu al-
nas fi al-mawdi alladhi yadribana fi-hi),” he is not liable, but if he
“transgresses (ta‘adda),” he is liable.'®

Abt Hanifa seems to have reasoned that the hirer is liable for
the death of the animal because the beating of an animal is a destruc-
tive act that the later Hanafis would call a ‘direct cause’ (mubashara).
Abu Yasuf and al-Shaybant seem to have reasoned that the owner
implicitly authorized the hirer to beat the animal, so long as the
hirer observes the limits imposed by social custom; if he transgresses
the limits, he becomes liable.

What is the difference between the two concepts, ‘violate’ and
‘transgress’ As for ‘violate’ or ‘violation,” the later as well as the
carly Hanafis use the term in connection with a person who acts in
disregard of the limit imposed by a contract. For instance, accord-
ing to al-Samarqandi, if a person hires an animal and loads on it
items more harmful than those designated in the contract, he has
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violated the contract.'” According to al-Sarakhsi if a person with
whom an animal was deposited mates it without the authorization
of the owner, he is liable for its eventual death, “because he becomes
a violator when he does a thing other than what he was instructed
to do (li-anna-hu mukhalif hina ata bi-ghayr ma wmira bi-hi).”'"" For the
later Hanafis, the term ‘transgress’ or ‘transgression’ refers to an
action performed deliberately without entitlement or without regard
for the rights of others, whether such an entitlement or rights are
stipulated in a contract, prescribed by law, or endorsed by custom.
Al-Kasani mentions, as an example of transgression, the act of delib-
erately causing damage to an object belonging to another.'”! Al-
Samarqandi writes that the hirer of an animal who brings it to a
place other than the destination designated in the contract has com-
mitted a transgression.'”? This act constitutes also a violation.

Therefore, the concept of transgression is wider than that of vio-
lation. However, the distinction between the two concepts is of lit-
tle practical importance for later jurists as far as liability is concerned.
For example, for them, “What is established by custom is equiva-
lent to what is established by stipulation (al-thabit bi-’l-‘urf ka-"l-thabut
bi-’l-shart),”'”® or “What is known amongst merchants is equivalent
to what is fixed by stipulation between them (al-ma‘raf bayna al-tujar
ka-"l-mashrat bayna-hum).”'’*

For the earliest Hanafis and some of their Iraqi predecessors, how-
ever, transgression is different from violation in two respects. First,
a hirer who violates the contract is exempt from payment of rent,
as noted, whereas a hirer who commits a transgression is not. Second,
for the hirer to be liable, it is not necessary that the violation of a
contract is likely to cause damage, as noted, whereas transgression
is an act that by its nature is likely to cause damage. The first point
1s also illustrated in the following case.

(8) Al-Shaybani writes, regarding a person who hired a tent and
used a lamp in it, with the result that the tent was damaged (alpha-
bets are mine):

19 Samarqandt, Tulfa (1964), 2:489; ibid. (1414), 2:358.

170 Sarakhsi, Mabsit (n.d.), 11:126; ibud. (1421), 11:136.

1 Kasant, Bada’e (1402), 4:211; ibid. (1418), 6:36.

72 Samarqandi, Tuhfa (1964), 2:482; ibid. (1414), 2:351-52.

173 Sarakhst, Mabsat (n.d.), 15:173; ibid. (1421), 15:195. For a similar legal maxim,
see Majalla, art. 43.

'™ Maalla, art. 44. Tbn Rushd al-Jadd writes, “al-urf ka-"l-shart.” 1dem, Mugaddamat,
2:466.
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I hold as follows:

(a) If he lighted a lamp in the manner that people customarily do
(kama yusrgu al-nas), daman is not attributed to him.

(b) If he transgressed (ta‘adda), I require him to pay compensation
to the extent of the damage he caused to the tent (dammantu-hu bi-hisab
ma afsada-hu min-hu). He owes rent so long as it is possible to live in
the remaining part of the tent. If the tent burned down or the remain-
ing part is not fit for habitation, he is liable for the loss and exempt
from the payment of rent for the period after the date on which he
assumed daman (mundh yawm lazima-hu al-daman). The same rule applies
if he made a fire.

(c) If the owner stipulated that it 1s prohibited for the hirer to light
a lamp or make a fire in the tent, the latter cannot light a lamp or
make a fire in the tent.'”

In case (b), the hirer who destroyed part of the tent continues to
owe rent for what remains of the tent. In contrast, al-Shaybant states,
with respect to case (3), that if a person hires an animal and trav-
els beyond the destination designated in the contract, he does not
owe rent beginning from the date of the violation and thereafter. If
in case (b) the transgression by the hirer of the tent were treated in
the same manner as violation of contract as in case (3), he would
be completely exempt from payment of rent beginning from the date
of the transgression.

Why is a person who hires an object and violates the contract
exempt from payment of rent? According to the earliest Hanafis this
1s because “the daman was attributed to him [viz. the hirer of a tent
in case (2)]” or “he [viz. the hirer of an animal in case (3)] has
become damin,” i.e. he assumes the risk of loss. This is in accor-
dance with the opinion attributed to al-Sha‘bt,'’® Ibrahim al-Nakha‘T'”’
and Hammad b. Ab1 Sulayman'’® with respect to the case of the
hirer of an animal who travels beyond the destination specified in
the contract. For example, Ibrahim is reported to have said about
such a hirer, “He is damin, and does not owe payment of rent for
what he has violated (huwa damin wa-la ki@ fi-ma khalafa).”'”

17> Shaybani, 4s/ (MS), 46b.
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The idea underlying this opinion is easy to detect. We have seen
that the Iraqi jurists, according to whom the pledgee assumes the
risk of loss of a pledge, originally permitted him to make use of the
pledge for free, whereas the Medinan jurists, according to whom
the pledgor assumes the risk, prohibited the pledgee from benefiting
from the pledge. The idea underlying these rules is expressed in the
statement attributed to the Prophet, “A person cannot profit from
an object the risk of which he does not assume (@ 7bh ma lam yudman).”
By rewriting this maxim as, “Profit is concomitant with risk (a/-ghalla
bi-"l-daman, al-kharay bi-’l-daman),” as put into the mouth of the Prophet,
it is possible to infer that if a person hires an animal but violates
the contract by going beyond the destination, then after the viola-
tion he is made to assume the risk of loss in return for enjoying its
manfa‘a gratis. The same idea is discerned in the report according to
which Ibrahim instructed, with respect to a person who entrusts
someone with selling his merchandise, “he [viz. the person who was
entrusted] should be given wages in order that he assumes the risk
of loss (yuta ‘alay-hi al-gr li-kay yadmana-ha).”'®

However, this opinion is by no means acceptable for us: is it not
unjust that a hirer who violates the contract is exempt from the pay-
ment of extra rent for the period after the violation? Why did the
Iraqi jurists prior to the earliest Hanafis adopt such an opinion? This
question 1s closely related to the second aspect of the difference
between transgression and violation, i.e., a transgression, by definition,
is likely to cause damage or loss, whereas a violation may not be.
The difference may be deduced from cases (7) and (8), where trans-
gression is described as an act that is not consistent with the way
ordinary people customarily do things. More explicit in this regard
is the opinion attributed to Sufyan al-Thawri, who is reported to
have said: if someone hires an animal and there is no clause stipu-
lating the weight that it may bear and the period of the contract is
not specified, he is not liable, if “he does not exceed the limit of
what people deem to be an appropriate load (la yata‘adda ma yara
al-nas anna-hu yuhmaly).” He adds, “If he [viz. the owner]| stipulates
something, he [viz. the hirer] does not have to observe it ( fa-in
samma shay’an lam ya‘uddu-hu).”'®" That is to say, the violation of con-

180 San‘ani, Musannaf, 8:221, no. 14966. For a similar report, see id., 8:221, no.
14964.
181 San‘ant, Musannaf, 8:212, no. 14929.
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tract is not taken into account if it is not likely to cause damage or
loss. This opinion indicates, at the same time, that Sufyan did not
accept the concept of violation as a basis on which to assign liabil-
ity to the hirer. Why did the Hanafis and some of their Iraqi pre-
decessors invoke the principle that an object perishes at the risk of
a person who benefits from it?

Clearly, they allowed the hirer of an object who violates the con-
tract to benefit from it gratis in order to make him liable, not vice
versa. In other words, they first reached the solution that the hirer
should pay compensation for eventual damage or loss suffered by
the object once he has violated the contract, and they then sought
to justify this solution. In my view, they reasoned as follows: the rent
of an animal for the purpose of travel is often accompanied with a
certain danger, in particular when the destination is a remote place.
As the act of traveling beyond the specified destination can add to
the level of danger, the hirer deserves a sanction, i.e. he should
assume liability for any damage or loss the animal suffers subse-
quently. But the difficulty of establishing that the act of traveling
beyond the specified destination actually exposed the animal to dan-
ger forced the Iraqi jurists to take recourse to the principle that an
object perishes at the risk of the person who benefits from it, as a
result of which the hirer is exempt from payment of rent.

In support of my suggestion, we may cite the view of Abti Hanifa
with respect to the effect of a sublease. According to Abt Hanifa,
there is no harm in subleasing a house to a third person, unless he
is likely to cause more harm to the house than the lessee would.'®
Al-Sarakhst adds that if the lessee subleases it in return for a rent
higher than the original rent, he must give the difference as sadaga.'®
Likewise, if a person hires a horse and subleases it in return for a
rent higher than the original rent, the sublease is valid, but he must
give the difference as sadaga.'™ A person who hires a slave can sub-
lease the slave for the purpose of making him render service (khidma),
and he is not liable if the slave dies due to a natural cause while
in the possession of the sublessee.'™ Ibrahim al-Nakha‘T, Ibn Sirin,

182 Shaybani, Asl (MS), 12b.
'8 Sarakhsi, Mabsit (n.d.), 15:130-31; whid. (1421), 15:145-46.
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Shurayh, al-Sha‘bt and Hammad are reported to have disapproved
of a person who hires a slave and subleases him for a rent higher
than the original rent.'®™ That is to say, they do not disapprove of
a sublease itself.

However, Abt Hanifa maintains, exceptionally, that if a person
hires an animal for traveling and subleases it, he has violated the
contract and is liable for the payment of the value of the animal if
it then dies as a result of natural causes.'” The reason why Abu
Hanifa makes an exception here is not clear, but it is possible to
infer as follows: on the one hand, the owner of the animal will not
rent it for the purpose of travel unless he trusts in the hirer, for the
animal will be exposed to a certain danger. The owner presumably
does not consent to sublease of the animal to a third person. On
the other hand, it is difficult for the owner to establish that the third
person was likely to cause damage to the animal. This is why Abt
Hanifa decided to make a hirer who rents the animal to a third
person assume liability.

What is the exact nature of this liability? If it was introduced orig-
inally in order to create a presumption in favor of the owner, it is
theoretically possible for the owner to hold liable a hirer who vio-
lates the contract because of the hirer’s destructive act, if the owner
can establish that the act of the hirer was likely to cause damage
or loss. There are a few examples in which the earliest Hanafi jurists
adopt this solution. The following is one such example: a person
who hired an animal to carry 10 makhtims (dry measure, pl. makhatim)
of wheat from Kufa to Hira loaded it with 15 makhtams, “as the
result of which the animal died (‘atibat al-dabba min dhalika).” Abtu
Hanifa, Abu Yasuf and al-Shaybant all make the hirer pay one-third
of the value of the animal and the full stipulated rent.'"® The ground
upon which the hirer in this example is held liable is destruction,
for if he had been liable for having violated the contract, he would
have to pay the entire value of the animal and be exempt from pay-
ment of any rent.'"™ They may have been unwilling to let the con-
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cept of violation cover those cases in which it is easy for the owner
to establish that a violation was likely to cause damage or loss,
because to make the hirer assume the risk of loss with regard to
what he possesses amounts to exempting him from payment of rent.
An additional example is the carlier opinion of Abu Hanifa with
respect to case (3): if someone borrows an animal and travels beyond
the designated destination, and brings the animal back to the start-
ing point, he is no longer liable for subsequent damage the animal
suffers. This is certainly because it is obvious that the violation (trav-
eling beyond) did not cause the damage (although we might think
that the violation may have been a remote cause of the damage).
This solution suggests that Abti Hanifa (or possibly some Iraqi jurists
prior to him) originally introduced the concept of liability arising
from violation to create a presumption in favor of the owner for
whom it is difficult to establish that the violation committed by the
hirer was likely to cause damage. But he later changed his position
to make the hirer who violates the contract assume absolute liabil-
ity. This position was reiterated by Abu Yusuf and, in particular, al-
Shaybani, who holds such a hirer liable in cases (1), (2) and (4), where
the violation presumably was not likely to cause damage or loss.

Malik also distinguishes between liability arising from destruction and
liability arising from violation, although he employs the term “trans-
gression (fa‘addi)” as the ground of both liabilities. Let us begin with
liability arising from destruction. There are several cases in which a
hirer who commits a transgression is liable only when the trans-
gression 1s likely to cause damage.

(1) According to Malik, if a person hires a slave for sewing but
makes the slave do a different work, and the slave dies, then the
hirer is liable only when the work is so dangerous that it is likely
to cause the death of the slave.'”

(2) Malik states about slaves who conclude an employment con-
tract with someone and die while they are working based on the
contract.

The person who employed them is not liable for what afflicted them
(laysa ‘ala man ista’jara-hum daman ma asaba-hum), even if the slave own-
ers say, “We did not tell them [viz. the slaves] to conclude an employ-
ment contract by themselves.” But if a slave is employed for dangerous

190 Sahniin, Mudawwana, 4:434.
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work so that wages several times greater [than the stipulated wages]
should be paid for it, e.g. for digging muddy ground or demolishing
walls, the employer is liable for the death of the slave on the condition
that the slave was not authorized [to make such an employment]. This is
the way we do things (wa-huwa al-amr inda-na).""'

That is to say, a person who makes a slave belonging to someone
else perform labor without obtaining the permission of the slave
owner is liable for eventual damage, if the work is likely to cause
damage; otherwise, the employer is not liable for eventual damage
if he does not obtain the permission of the slave owner. This rule
is attributed also to the Medinan authority Rabi‘a b. AbT ‘Abd al-
Rahman (d. 136/753—4), who is reported to have said:

Whoever employs a slave and requires him to engage in labor that is
potentially fatal is liable [for eventual damage] (kull man ista’jara ‘abd fi
gharar al-yara fi-ma yukhsha man al-talaf, fa ‘alay-hi al-daman), even if the
slave was authorized to conclude an employment contract. This is
because the slave is authorized only within the limits of custom and
to the extent that there is no fear of accident.'?

What is the nature of the liability of the hirer in cases (1) and (2)?
Although the hirer is liable only if his act was likely to cause dam-
age, the next two cases suggest that the hirer is held liable on the
ground of violation of contract, rather than destruction.

(3) A person hired a camel and committed a transgression by mak-
ing it carry a load heavier than the weight specified in the contract.
Subsequently, the animal was exhausted and eventually died. Malik
states: if the excess weight placed on the camel by the hirer was one
ratl or two, or a weight that was not likely to occasion its death, the
owner can demand the payment of extra rent, but he cannot hold
the hirer liable for its death. If the weight was such that it was likely
to lead to the death of the camel, the owner has the choice between
(i) demanding that the hirer pay its value as calculated on the date
on which he committed the transgression, and (i) making him pay
the extra rent in addition to the stipulated rent, relinquishing the
demand that he pay its value.'”

91 Sahntin, Mudawwana, 4:430.
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(4) Ibn al-Qasim states, with regard to a slave or a minor who
concludes an employment contract with someone without the per-
mission of his master or guardian: “If the employer made them
engage in work that was likely to cause their death (idha ’sta‘mala-
huma ‘amalan ya‘tabanmi fi-hi),” the master of the slave can choose to
demand that the employer pay whichever is greater, the stipulated
wages or the equivalent wages, or to demand that the employer pay
the value of the slave as calculated at the moment when the employer
made the slave work. He cannot demand both the wages and the
value of the slave (as for the guardian of the minor, he can demand
payment of the blood-money in addition to whichever is greater, the
stipulated wages or the equivalent wages).'"*

In these two cases the hirer/employer is required to pay the value
of the object or slave as valued on the date on which he commit-
ted the transgression, rather than on the date on which it perished,
if the owner seecks compensation from him. In addition, if the owner
opts for the payment of the value, he cannot demand payment of
rent or wages. The idea underlying this solution is to attribute the
risk to the hirer once he does an act that is likely to cause damage
to the object. We may surmise that the onus of proof lies on the
owner who claims that the hirer/employer did such an act. Be that
as it may, unlike the Hanafis’ liability based on the ground of vio-
lation, the liability as conceived here by the Medinans is not absolute.
Conversely, the following solution indicates that the mere fact of vio-
lation permits the owner to hold the hirer liable unconditionally.
Malik states in the Muwatia’

The practice in our community regarding the case of a person who
hires an animal for a journey to a specified place and travels beyond
( yata‘adda) that place and further is to give a choice to the owner of
the animal. If he wants to take extra rent calculated in proportion to
the distance overstepped, he may do that and the animal should be
restored to him, in addition to the stipulated rent. If he wants, he can
demand payment of the value of the animal as calculated at the place
where he began to exceed [the specified place], when the animal was
rented for one way.'”

Taken literally, this text means that if a person hires an animal and
travels beyond the specified destination, the owner can demand that

19 Sahntin, Mudawwana, 4:429-30.
19 Malik-Yahya, Muwaita’, 4:11, no. 1480; wid., tr. Bewley, 302b, 36.15.
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he pay its value even if the hirer brings it back. But the later Malikis
do not understand the text in this way. Al-Zurgani writes that the
owner has this option only when the animal has physically changed
or its market value has changed; otherwise, he can demand only
payment of rent for the period after the transgression.'”® Al-Baji
writes, regarding the case in which the hirer continues to possess the
animal in violation of the contract: if the hirer detains the animal
for one month, or one year, according to different opinions, the
owner can choose to make the hirer pay the stipulated and extra
rent, or to make him pay the value of the animal. He also writes,
“The hirer usurped not the substance (raqaba), but the manfa‘as (manafi‘)
of the animal. However, because the sale of the animal constitutes
one of its manfa‘as, the hirer is liable for the payment of its value,
for the owner has lost the opportunity to sell it.”'"”

In the above-cited text from the Muwatta’, however, Malik imposes
no condition on the claim of the owner to demand that the hirer
pay the value of the animal. The same is true of the opinion that
Ibn al-Qasim and Ibn Wahb attribute to Malik in the Mudawwana."”
In addition, immediately after the above-cited text, Malik states: if
the agent in a qirad (mudaraba, commenda) purchases an object which
the investor forbade him to purchase and makes a profit by reselling
it, the investor has the choice between distributing the profit accord-
ing to the pre-determined shares, and demanding that the agent
return the amount of the capital." That is to say, if the agent ignores
the instruction of the investor, the latter can cancel the contract and
make him return the amount of the capital, whether or not the cap-
ital decreased. By analogy to this solution, the owner of the animal
can choose to make the hirer pay the value of the animal even if
it has suffered no damage or decrease in value.

Conversely, Sahntin writes that the seven Medinan jurists (Ibn al-
Musayyab, al-Qasim b. Muhammad, ‘Urwa b. al-Zubayr, Abt Bakr
b. ‘Abd al-Rahman b. al-Harith b. Hisham, Kharija b. Zayd b.
Thabit, ‘Ubayd Allah b. ‘Abd Allah b. ‘Utba b. Mas‘td, and Sulayman
b. Yasar) and other Medinan jurists held that if the animal suffered
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no damage, the owner must receive the animal and the payment of
extra rent, in addition to the stipulated rent.”

It is obvious that according to Malik it is not necessary that the
transgression committed by the hirer was likely to cause damage, in
order that the hirer is liable for the damage. In this regard, the
other Medinan jurists apparently concur with Malik. On what ground
do they hold the hirer liable? Why does Malik permit the owner to
demand that the hirer pay the value of the animal regardless of
whether or not damage actually took place, unlike the other Medinan
jurists?

The Maliki definition of transgression suggests an answer to the
first question. As noted, Ibn ‘Arafa defines transgression as “benefiting
from the property of another person without entitlement without the
intention to acquire ownership of its substance, or destroying it or
part of it without the intention to acquire ownership [of its sub-
stance] (al-intifa® bi-milk al-ghayr bi-ghayr haqq diana gasd tamalluk al-raqaba
aw lafu-hu aw ba‘di-hi dina gasd al-tamalluk).”*" Where the hirer begins
to benefit from the animal beyond the limit specified in the con-
tract, the Medinan jurists gave the owner the choice between demand-
ing that the hirer pay extra rent, and making him assume the risk
of loss in return for enjoying the manfa‘a gratis, in view of the prin-
ciple embodied in the Prophetic hadith, “Profit is concomitant with
risk.” T infer, however, that this solution was first introduced, as in
Iraq, to enable the owner to hold liable the hirer who violated the
contract in view of the difficulty for the owner to establish that the
violation was likely to cause damage, the condition required to make
the hirer liable on the ground of destruction. The hire of an ani-
mal for the purpose of travel is an example of such a case.

The argument is supported by the Medinan rules concerning sub-
lease. On the one hand, Malik disapproves of the sublease of an
animal on the ground that the owner rents it, in general, to some-
one in view of “his trustworthiness and diligence in custody (f-ama-
nati-hi wa-hifzi-hi).”*” On the other hand, Malik allows the lessee of
a house to sublease it to another person for a greater rent, on the
condition that the sublessee is not more harmful to the house than

200 Sahnin, Mudawwana, 4:483.
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the original lessee. For example, a person who takes a lease on a
house to practice fulling there cannot sublease it to an ironsmith or
a miller, for their activity is more harmful to the house than fulling;
otherwise, the sublease is permissible.””” Malik is not consistent. Surely
the owner of a house does not lease it to just anyone, but chooses
a person whom he trusts, just as in the case of the rent of an ani-
mal. Why does Malik differentiate between a house and an animal?
Recall that Abt Hanifa adopts the same solution: he permits the
sublease of a house, while he prohibits the sublease of an animal
for traveling. I argued that, on the one hand, the owner of an ani-
mal will not rent it for travel unless he trusts in the hirer, for the
animal is exposed to some danger. The owner would not consent
to its sublease to a third person for the same reason. On the other
hand, it is difficult for the owner to establish that the third person
was likely to cause damage to the animal. This seems to be why
Abu Hanifa decided to attribute absolute lability to a person who
subleases the animal to a third person. The same is true of the
Medinan doctrine before Malik, for we read in the Mudawwana:

Ibn Wahb—Malik, Yanus b. Yazid and Ibn Abi Dhi’b—Ibn Shihab
[al-Zuhri]: he was asked about a person who hires a house and sub-
sequently subleases it for a greater sum of money than the original
rent; he said that there is no harm in this. Ibn Wahb—a certain num-
ber of scholars—Abu al-Zinad, Nafi‘ and ‘Ata’ b. AbT Rabah: a sim-
ilar report. Some of them stated that the same rule applies regarding
[the sublease of] an animal and a ship. Ibn Wahb—al-Layth [b. Sa‘d]—
Yahya b. Sa‘ld: he had heard some Medinans say that there is no
harm in taking an increase [viz. the difference between the original
rent and the rent for sublease] in slaves, ships and houses. Ibn Wahb—
al-Layth: Yahya b. Sa‘fld was asked about a person who hires land
and subsequently subleases it with increase; he responded that this is
subject to the same rule.?”

Let us consider the sentence, “Some of them stated that the same
rule applies regarding [the sublease of] an animal and a ship.” It is
not clear whether other jurists exclude an animal and a ship from
this rule or simply did not mention the rule concerning the sublease
of an animal or a ship. I am inclined to the former interpretation,
because this is the position of Malik, as far as the animal is con-

23 Sahnian, Mudawwana, 4:515.
2t Sahnin, Mudawwana, 4:417, 515-16.
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cerned. On this assumption, it is possible to infer that other Medinan
jurists introduced the presumption that the sublease of an animal or
a ship is likely to cause damage or loss, for the sublessee may take
away the object, in which case it is usually difficult for the owner
to establish the cause of damage or loss. Conversely, because a house
does not move, it is not difficult for the owner to establish the cause
of damage or loss.

The second question is more difficult to answer, but we will see
that most of the positive solutions adopted by Malik and the Malikis
concerning the sale of a specific object and usurpation are reduced
to the principle that the attribution of risk is one of the effects of
ownership. This principle may have inspired Malik, who permits the
owner to transfer ownership of the hired object to the hirer who
assumes risk of it.

Now we are in a position to compare the Iraqi and Medinan doc-
trines. On the subject of the liability of a hirer, the earliest Hanafis
and some of their Iraqi predecessors distinguished between liability
arising from transgression (la‘addi) and liability arising from violation
(mukhalafa) of contract. Transgression is an act that goes beyond the
limit imposed by social custom and is by nature likely to cause dam-
age or loss. Therefore the Liability arising from transgression is reduced
to that arising from destruction. Conversely, for a person who hires
an object and violates the contract to be liable, it is not required
that the violation is likely to cause damage or loss in the object. The
Medinan jurists prior to Malik also knew the same distinction, although
Malik uses the term ‘transgression’ indiscriminately to express both
types of liability. In both Iraq and Medina, the leading case with
respect to which the concept of liability arising from violation of
contract (to use the Hanafi term) was introduced was the rent of an
animal for traveling. Because it is difficult for the owner to estab-
lish that the hirer’s going beyond the destination designated in the
contract was likely to cause damage or loss, the Iraqi and the Medinan
jurists made the hirer assume the risk of loss, in return for which
they exempted him from payment of extra rent.

Special liabitily of an employee

Who assumes the risk of loss that occurs in an object that an employee
receives on the basis of an employment contract? Both the Hanafis
and Malikis distinguish, for this purpose, ‘an employee working for
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the public’ (air mushtarak), called also ‘artisan’ (sani‘), from ‘an employee
working for a particular person’ (gjir khass).

As for the former such as a fuller and a dyer, I have already
remarked that Malik takes the public interests (maslahat al-nas, maslahat
al-‘amma) into consideration to make an artisan liable for the loss of
an object he receives from his customer unless he establishes that
the cause of the loss is not attributed to his action. The earliest
Hanafis are divided over his lability. We read in the Jam: al-saghir:

[Abt Hanifa held that] any employee working for the public is liable
for the loss he causes (qir mushtarak damin li-ma janat yadu-hu), whether
or not he violated the contract. He is not, however, liable for a loss
that is not attributed to his act, but he cannot demand wages. Conversely,
Abt Yasuf and al-ShaybanT stated that he is also liable for loss [that
is not attributed to his act].?®

Why did Abu Yusuf and al-Shaybani put a heavier liability on an
employee working for the public? They must have had the same
idea as Malik. It is suggestive, from this point of view, that ‘Alf is
credited with two contradictory opinions: on the one hand, he report-
edly held liable a tailor, a dyer and so on, “as precaution for peo-
ple (thtiyatan li-"l-nas).”** On the other hand, he reportedly dismissed
claims against a fuller and a dyer (kana la yudamminu al-qassar wa-la
al-sabbagh).* This suggests that the special liability for an employee
working for the public was introduced at some point in time.

As for employees working for a particular person, the Hanafis hold
them liable, in general, only on the ground of destruction.””® But
they adopt an exceptional rule with respect to a person employed
for transportation. Al-ShaybanT states that Abu Hanifa held as fol-
lows: if a person has been employed to carry a jug from the Euphrates
and it falls on the way and breaks, the employer (i.e. the owner of
the jug) i1s given the choice between making the employee pay its
value as calculated at the starting point without paying him wages,
and making the employee pay its value as calculated at the place
where it was broken; in the latter case the employer owes to the
employee part of the wages, in proportion to the distance that he

25 Shaybant, Saghir (1406), 448.

26 San‘ani, Musannaf, 8:217, no. 14948. For a similar report, see Bayhaqt, Sunan,
6:122.

N7 Kitab fi al-figh, 25 (13b).

28 Kanawi, Nafi, 446; Shaybani, Saghir (1406), 449; Quduri, Mukhtasar, 2:95.
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had covered.”” This seems to have been a later opinion of Abu
Hantfa, for al-Kasant writes, regarding a cargo damaged or destroyed
while in the possession of the person who has been employed to
transport it: “Abt Hanifa is reported to have stated (ruwwya ‘an AbT
Hanifa) that it is not optional for him [viz. the employer, i.e. the
owner of the cargo] to make the employee compensate him for its
value at the place where it was damaged or destroyed.”? This is
to say, Abu Hanifa permits the employer to hold the employee liable
only when the ground is destruction, probably by creating the pre-
sumption that the cause of damage or loss be attributed to the
employee. This is why the employer can demand that the employee
pay the value of the object as calculated at the time and place of
damage or loss. Conversely, Abti Yusuf and al-Shaybani give the
employer an option. Al-Kasani writes:

The solution, which gives [the employer| an option in accordance with
the principle adopted by Abtu Yusuf and al-Shaybani, is more accept-
able [than the solution of Abti Hanifa], because there are two grounds
for liability, i.e. daman and destruction (ilaf). Therefore he [viz. the
employer]| has the choice between making the employee pay the value
of the cargo as calculated at the moment when the employee took
possession of the cargo, and making him pay its value as calculated
at the moment when he destroyed it.*!!

Al-KasanT also remarks that Ab@ Yasuf and al-Shaybani give the
employer “the choice between making him [viz. the employee] liable
on a contractual basis and making him liable because of destruction
(al-Khiyar in sh@’a dammana-hu bi-’l-agd wa-in sha’a bi-’l-itlaf).”*'* Al-
Kasant writes, in another locality, that Abt Yasuf and al-Shaybant
do not hold the employee liable if the loss was irresistible.?"

The solution of Abt Yasuf and al-Shaybant seeks to safeguard the
interests of the employer by forcing the employee to pay sufficient
attention to prevent the object from being damaged or lost. This
does not make it clear why the employer has to pay wages to the
employee if he chooses to hold the employee liable on the ground
of destruction. Is this because the destruction by the employee is

209 Shaybani, Saghir (1406), 448.
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presumed rather than established? In my view, there is an economic
explanation for their solution: it permits the employer to demand
that the employee pay him whichever is more of the cost price for
which the employer acquired the object, and the amount that the
employer would earn by reselling it, i.e. the value of the object at
the time and place where it has been destroyed minus the wages
for the employee. If the employer could do nothing more than
demand that the employee pay the latter amount in accordance with
the former opinion of Abtu Hanifa, he could suffer a loss because
of fluctuation in the value of the object. If the employer could demand
that the employee pay him its value at the time and place of destruc-
tion without paying him wages, he would earn more than he could
earn if the object were transported intact to that place and sold
there, for in this case he would have to pay wages to the employee.
The solution adopted by Abu Yasuf and al-Shaybani is the most
equitable from an economic point of view.

According to the Malikis, a person who is employed for the pur-
pose of transportation is held liable, in general, only on the ground
of destruction. Exceptionally, when the object consists of foodstufls,
he is, in principle, liable for the damage or loss that occurs to the
object. To be exonerated from this liability, he has to establish that

the damage or loss has been due to an external cause.’*

4. Sale of a specific object

The subject dealt with on the following pages is the attribution of
daman in the sale of a specific object. Muslim jurists unanimously
affirm that ownership of the specific object transfers to the buyer at
the moment the contract is concluded. But to whom is daman attrib-
uted if the object is partially or totally lost before the buyer takes
possession of it? Jurists envisage four cases according to the cause
of the loss: destruction by the seller, loss due to a natural cause,
destruction by a third person, and destruction by the buyer. Therefore
this problem is not limited to the attribution of risk, but I call it so
for the sake of convenience. I begin by presenting the Hanafi rules
and demonstrate the process by which they were formed by the Iraqi
jurists prior to Abt Hanifa. Then I will examine the Maliki doc-

24 Tbn ‘Abd al-Barr, Kafi, 375-76.
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trine. In discussing the attribution of risk, jurists assume that the
contracting parties stipulate no delay for the delivery of the object,
because it is prohibited to delay the delivery of a specific object.
The jurists discuss cases in which the object is not delivered to the
buyer for some reason before the contractual session (majlis, majlis al-
‘aqd) 1s over.

The Iraqi doctrines

Chehata examined the Hanafi rules about the attribution of risk in
the greatest detail, based mainly on the works of al-SarakhsT and al-
Kasani.?”® But he failed to explain these rules systematically, because
the Hanafi authors on which he relied do not transmit accurate
information on the original Hanafi rules. Wichard also dedicates
some pages to this issue.’’® But he does not thoroughly analyze the
rules regarding partial loss and fructus, nor does he examine the solu-
tions mentioned in the jam: al-kabir of al-Shaybani.

I begin by analyzing the solutions that al-Shaybani adopts in the
Asl and the Jami© al-kabir regarding the attribution of risk, fructus pro-
duced by the object and their loss. Then by comparing these solu-
tions with the opinions attributed to his Iraqi predecessors, I will
reconstruct the doctrinal development in Iraq on the subject of the
attribution of risk in the sale of a specific object. Finally I will con-
clude with a brief reference to the thesis of Chehata.

In his Ag/, al-Shaybani discusses several cases in which a slave
who is the object of a sale has his hand cut or paralyzed after the
sale was concluded but before the buyer takes possession of him.

(1) Someone bought a slave from another for 1000 dirhams. Before
the buyer took possession of the slave, the seller cut his hand. The
buyer is given the choice between taking possession of the slave, in
which case he owes half the price, and canceling the sale. What the
seller destroyed of the slave was lost from him, daman not being attrib-
uted to the seller (ma ’stahlaka al-ba’ min-hu fa-innama huwa shay’ dha-
haba min-hu laysa fi-hi ‘ald al-ba’i* daman). The price is reduced in
proportion to the decrease in the value of the slave, i.e. half the stip-
ulated price, since his hand represents half of his value.

(2) If the hand of the slave was paralyzed due to a natural cause,
the buyer is given the choice between taking possession of the slave,

215 Chehata, Efudes 2, 9-14, 27-30, 49-60.
216 Wichard, Swischen Markt, 127-31.
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paying the total price; and canceling the sale on the ground of the
defect that occurred in the slave.

(3) If a third person cut the hand of the slave, the buyer is given
the choice between taking possession of the slave, paying the total
price, in which case he can make the third person pay half the value
of the slave; and canceling the sale.

If the buyer makes the third person pay half the value of the slave,
he must give the difference, if any, between the half his value and
half the price as sadaga, because this represents the profit he gained
from what would not have been lost at his risk (Z-anna-hu rbh ma lam
yudman).

If the buyer cancels the sale, the seller can make the third person
pay half the value of the slave. He must then give the difference, if
any, between half the value of the slave and half the price as sadaga,
because the slave’s hand was cut while he belonged to another person.

(4) If it 1s the buyer who cut the hand, the act of cutting is assim-
ilated to taking possession of the slave.?!’

Let us call these rules ‘rule [1]°, ‘rule [2]" and so on. They raise
questions about the moment at which the risk passes from the seller
to the buyer, the transfer of ownership and the meaning of destruc-
tion by the buyer. By answering these questions, I will interpret these
rules systematically.

I take up first the question of the attribution of risk and the trans-
fer of ownership. The Maliki jurist Ibn Rushd al-Hafid (d. 595/1198)
writes about the role of delivery in his Bidayat al-mytahid:

Those who say that possession (gabd) is a condition of validity of the
contract or of its being binding, or in whichever way you wish to con-
vey this meaning, attribute the risk to the seller until the buyer takes
possession of the object (kana al-daman “inda-hu min al-ba’* hatta yagbida-
hu al-mushtar? ). Those who maintain that the attribution of risk is one
of the binding effects of sale that has been concluded and has become
binding say, “The contract has passed to the risk (daman) of the buyer.”*'®

The solution referred to in the first sentence is adopted by the
Hanafis, and the solution referred to in the second sentence is adopted
by the Malikis. According to this explanation, for the Hanafi jurists,
the risk remains with the seller until delivery, for ownership has not
yet definitely transferred to the buyer. This understanding is endorsed
by the later Hanafis. Al-SarakhsT writes, “The object remains in the

217 Shaybani, Asl, 5:265-66.
218 Thn Rushd al-Hafid, Bidaya, 2:185; ibid., tr. Nyazee, 2:221-22.
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daman of ownership of the seller (daman mulk al-ba’r), so that if it
perishes it is lost to the detriment of his property.” He adds that
this situation is assimilated to the case in which “the contractual ses-
sion is not concluded or the seller reserves the right to unilaterally
cancel the contract.”®' That is to say, if the object perishes before
the delivery, ownership, in a sense, has not been transferred to the
buyer, so that he does not owe the payment of the price. Al-Kasant
also writes, “The ownership of the buyer has not been consolidated
and could revert to the seller by cancellation (milk al-mushtarz lam
yakun mustagirran bal kana muptamilan 0-"l-awd ila milk al-b@’ bi-’l-
Jaskh).”**

These explanations are based on two principles: the first is that
ownership is transferred to the buyer at the moment of contract.
This 1s indicated in the third paragraph of rule [3], where we read,
“while he [viz. the slave] belonged to another person,” i.e. the buyer.
The second principle is that the attribution of risk is one of the
effects of the ownership. Therefore, to justify the solution that the
risk remains with the seller until the delivery is effectuated, the later
Hanafis such as al-SarakhsT and al-Kasani reason that ownership of
the object once transferred to the buyer can revert to the seller. This
reasoning is, however, dubious in two respects.

The first relates to the attribution of risk. Indeed, by assuming
that the risk remains with the seller prior to the delivery, it is pos-
sible to justify the solution that the sale is cancelled if the object is
totally lost before the delivery. But this assumption is at variance
with the positive solutions proposed by al-Shaybani. According to
this assumption, in case of partial loss the price must be reduced in
proportion to the magnitude of the decrease in value the object
suffers. Indeed, this is true of rule [1], according to which the price
is reduced in proportion to the decrease in the value of the slave
caused by the seller. But according to rules [2] and [3], the buyer
owes the entire price, although he is not responsible for the dam-
age to the slave, except that he can unilaterally cancel the contract.
Why is the price not reduced? Is it that if the buyer maintains the
contract in spite of the partial loss suffered by the object, ownership
and with it risk pass to the buyer at the moment of the contract?

29 Sarakhst, Mabsat (n.d.), 13:171; bid. (1421), 13:203.
220 Kasani, Bada’t* (1402), 5:239; ibid. (1418), 7:227.
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Al-SarakhsT responds to this question as follows: on the one hand,
the slave’s limbs are a quality (wasf’) of his substance (as/). Therefore,
if his hand is cut, he retains his name (i.e. identity) as a slave. On
the other hand, the price in a sale is a consideration for the sub-
stance of the object, rather than for the quality. It follows that if
the slave’s limbs are damaged or lost due to a natural cause, the
price is not reduced. But if the damage is caused by the seller (as
in rule [1]), the limbs constitute a “kind (jins),” so that that part in
the contract which corresponds to the limbs is cancelled and the
price is reduced.””! It seems that al-Sarakhst means by “kind” a sub-
stance distinct from the slave himself. Al-Kasani advances the same
argument when he speaks of “decrease in quality (nugsan wasf)” in
order to justify rules [2] and [3].?*

Thus, if the object is partially damaged or lost due to a natural
cause (as in rule [2]), the risk remains with the seller, but the price
1s not reduced, insofar as the identity of the object is maintained.
For example, because a slave is still called slave if he loses one of
his hands by accident, the buyer cannot demand a reduction of the
price. Chehata explains the arguments of the Hanafis as follows:
because it is difficult to evaluate the decrease in value, the Hanafis
decided not to take into account the decrease to reduce the price.
But if the seller causes the decrease, the Hanafis do not hesitate to
evaluate the decrease despite the difficulty of evaluating, taking the
gravity of the seller’s act into consideration.””*

Neither the arguments of the later Hanafis nor the explanation of
Chehata are convincing, for two reasons. First, the rule is that a
person who cuts the hand of a slave belonging to another owes the
half of the value of the slave, as is indicated in the first and the
third paragraphs of rule [3]. This is to say, the value of a slave who
loses one of his hands is considered to have decreased by half. If a
slave were injured at the risk of the seller, the rule would be that
the buyer could demand that the seller reduce the price of the slave
by half. Second, al-Shaybani cites the following example: land worth
500 dirhams and date palms on it worth 500 dirhams were sold in
a single sale for 1000 dirhams, but all of date palms or one-half of

21 Sarakhst, Mabsat (n.d.), 13:171; ibid. (1421), 13:203.
2 Kasant, Bada’c (1402), 5:283; ibid. (1418), 7:328.
223 Chehata, Etudes 2, 28.



CIVIL LIABILITY 81

them were destroyed by a flood or a fire. According to al-Shaybani,
the buyer is given the choice between maintaining the contract and
canceling it. If he maintains it, he owes the entire price, i.e. 1000
dirhams. In this case, however, the price is distributed in proportion
to the value of each object, as calculated at the time of the deliv-
ery. That is to say, if the date palms were totally destroyed, the
entire price belongs to the landowner; if one-half of the date palms
were destroyed, 1.e. the remaining date palms are worth 250 dirhams,
1000 dirhams are divided in the ratio of 2 to 1 (i.e. 500 to 250),
the former going to the landowner and the latter to the owner of
the date palms.”** This example shows that the buyer owes the pay-
ment of the entire price even if the value of the destroyed object is
known.

Therefore rules [2] and [3] cannot be explained by the assertion
that the risk remains with the seller until the buyer takes possession
of the object. These rules are easy to explain on the assumption that
ownership and risk pass to the buyer at the moment of the contract,
except that he can cancel the contract. The problem with this assump-
tion is that it does not account for rule [1]. According to this assump-
tion, if the seller cuts a hand of the slave and the buyer maintains
the contract, the buyer must pay the price and can demand that
the seller pay half the value of the slave, as inferred from rule [3].
But according to rule [1], the price is reduced to half and the seller
is not required to compensate the decrease of the slave in value.

The second dubious point in the Hanafi reasoning (see p. 79)
relates to the moment of the transfer of ownership. The Hanafis (as
well as the other schools) prescribe that in the sale of a specific
object, ownership transfers from the seller to the buyer at the moment
of the contract. For example, the Hanafi jurist al-Qudart (d. 428/1037)
writes, “A sale is concluded by [the concurrence of] the offer and
the acceptance,”” and “When the offer and the acceptance are
made, the sale becomes binding . . .”*** The Hanafi jurist Ibn Nujaym
(d. 970/1563) writes, “The buyer owns the object by [the concur-
rence of] the offer and the acceptance.”’ As has been mentioned,

2t Shaybani, Kabir, 261.

25 Qudart, Mukhtasar, 2:3.
26 Qudart, Mukhtasar, 2:4.
27 Ibn Nujaym, Ashbah, 347.
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the third paragraph of rule [3] confirms this understanding. But we
read, in rule [1], “What the seller destroyed of the slave was lost
from him (wa-ma ’stahlaka min-hu al-b@’i* fa-innama huwa shay’ dhahaba
min-fw).” Taken literally, this sentence indicates that, in this case,
ownership was not transferred to the buyer.

When, after all, does ownership of the object transfer to the buyer?
The following example may give an answer to this question: the
seller of a slave kills him after the buyer has taken possession of the
slave. To argue for the liability of the seller, al-Shaybanit distinguishes
two cases. Iirst, if the buyer was instructed to take possession of the
slave by the seller, the buyer must pay the seller the stipulated price,
while the seller must pay the buyer the value of the slave, as esti-
mated at the moment of the murder. Second, if the buyer was not
instructed to take possession of the slave by the seller, “the buyer’s
obligation to pay the price is extinguished (batala al-thaman ‘an al-
mushtar?).”**® This sentence may support the explanation of the later
Hanafis that ownership of the object once transferred to the buyer
at the moment of contract can revert to the seller, if it is assumed
that the consent of the seller to deliver the object is a condition nec-
essary for the definitive transfer of ownership to take effect. This
enables us to justify this example and rule [1], for the fact that the
seller destroyed the object suggests that he did not intend to deliver
the object.

To summarize the foregoing arguments: rules [1] — [4] mentioned
by al-Shaybani in the As/ are based on two principles: first, owner-
ship and with it risk normally transfer from the seller to the buyer
at the moment of contract. Second, if the seller does not consent to
delivery of the object, ownership does not transfer. I will test these
principles by applying them to other solutions adopted by al-Shaybant
in his As/ and Jam: al-kabir mainly regarding fructus and their loss.

The following example mentioned in the As/ is deducted from the
first principle: land and the date palms on it were jointly sold.
Subsequently, the date palms bore fruit, which perished due to nat-
ural causes before the buyer took possession of them. According to
al-Shaybani, if the date palms or the land also suffered partial loss,
the buyer can unilaterally cancel the sale, but if he chooses to main-
tain it, he must pay the full price. If neither the date palms nor the

228 Shaybant, Kabir, 253.
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land suffered any loss, the sale is maintained and the buyer must
pay the full price.”” He explains these solutions as follows:

The fruit found on the date palms at the date of the sale is different
from that produced thereafter, since the fruit found on the date palms
[at the date of the sale] is included in the principal (as/) that is the
subject of the sale and represents a certain percentage of the price.
As for the fruit produced after the sale, it is increase (ziyada) produced
from the date palms, while the date palms along with the land rep-
resent a certain percentage in the price [to the exclusion of the fruit
produced after the sale].?

That 1s to say, the fruit produced after the sale is not included in
the sale itself, but belong to the buyer as fructus produced by the
date palms he has acquired in the sale. It follows that their loss does
not entail the reduction of the price.?!

How about the second principle that if the seller does not con-
sent to delivery of the object ownership does not transfer? To test
its validity, I will examine the positive solutions that al-Shaybani
adopts in his Jami al-kabir regarding the case of a seller who refuses
to deliver the object. Al-Shaybani states there as follows.

(a) A female-slave is sold and the buyer takes possession of her
without the consent of the seller. Then she becomes pregnant and
gives birth to a child while in the possession of the buyer. If) sub-
sequently, the buyer pays the seller the price before the seller takes
back the mother and the child, the delivery is valid and the buyer
can no longer cancel the sale for defect [that existed prior to the
sale] in her: he can do nothing more than demand a reduction of

the price. The magnitude of the reduction is M, whereby p is

X
the stipulated price of the female-slave, x is her value without the

defect, and y is her actual value. The child does not represent any
percentage in the price.”” Here the buyer can no longer cancel the

229 Shaybanit, Asl, 5:263.

20 Shaybani, Asl, 5:264.
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sale because the rule is that the buyer of a specific object can no
longer cancel the sale for defect if the object has produced fructus
while in his possession.?

The solution is easily explained if we assume that ownership of
the female-slave transfers to the buyer at the moment of the con-
tract, while the child belongs to the buyer as fructus produced by the
principal (the female-slave) who has been acquired by the buyer.
The solution may contradict the principle that if the seller does not
consent to the delivery of the object ownership does not transfer to
the buyer. But we can remove the contradiction if we assume that
by the subsequent payment of the price by the buyer ownership of
the female-slave transfers to the buyer retroactively.

(b) The buyer of a female-slave takes possession of her without
the consent of the seller, and she later becomes pregnant and gives
birth to a child while in the buyer’s possession. Subsequently, the
seller takes back the mother (female-slave) and the child from the
buyer who refuses to pay the price.** Al-Shaybani proposes the fol-
lowing solutions about the mother or the child who dies while in
the possession of the seller.

(1) If it 1s the mother who died, the buyer is given the choice
between maintaining the sale to take possession of the child and can-
celing the sale. The amount of money he owes to the seller if he
maintains the sale is calculated as follows: the stipulated price is
divided in proportion to the value of the mother on the date of con-
tract and the current value of the child, and the buyer owes the
amount of money corresponding to the child.

(i) If it is the child who died, the buyer is given the same choice
as in case (i). But if he maintains the sale, he owes the full price.””

The solution adopted with respect to case (i1) is reduced to the
solution adopted with respect to case (1), for the current value of the
child is null. What is the rationale of these solutions? Al-Sarakhst
explains it as follows:

The principle in dividing the price is to take into consideration the
value of the mother as estimated at the moment of the contract and
the value of the child as estimated at the moment of delivery, for an

2% Rayner, Theory, 336-37.

»% Shaybani, Kabir, 250. Here the seller exercises the right of retention. See
Sanhuri, Masadir, 6:235.

25 Shaybani, Kabir, 251.
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increase [viz. child] becomes an object of the contract by the deliv-
ery (h-anna al-ziyada innama tasiru magsada bi-’l-qabd).*

Al-SarakhsT also states that the principal becomes the object of the
contract as the immediate effect of the contract.””” Although his expla-
nation is in accordance with the solutions adopted with respect to
cases (1) and (i1), it is tautological. As far as I know, there is no sat-
isfactory explanation for this principle in the Hanafi legal text.

Can we justify two solutions adopted with respect to cases (i) and
(if) on the assumption that ownership does not transfer so long as
the seller refuses to deliver the object, exercising the right of reten-
tion? It is possible to justify the solution in case (i) with this assump-
tion: because ownership of the female-slave transfers to the buyer
on the date of (the second) delivery, the child, who died before then,
is not taken into account in calculating the amount of money that
the buyer owes. But it is difficult to justify the solution in case (i).
Why can the buyer maintain the sale after the object (the female-
slave) has been totally lost? Has the seller always been required to
deliver the principal, with the result that when a fructus was pro-
duced it became the subject of the sale? In my view, the only plau-
sible explanation susceptible to justify the two solutions is that the
rules governing a pledge are applied to the sale of a specific object.
There are two reasons why I adopt this explanation. First, the Kufan
jurist Ibrahim al-Nakha‘T is reported to have stated:

5

When the person who buys an object says, “Hand it over to me,” and
the seller says, “No, [I do not] untl you give the price to me,” the
object 1s assimilated to a pledge. If it perishes, it is lost from the prop-
erty of the seller ( fa-in halaka, fa-huwa min mal al-ba’ic).**

This statement is persuasive. By exercising the right of retention, the
seller presses the buyer to pay the price. He is therefore assimilated
to a pledgee.

Second and more important, the solutions adopted by al-Shaybant
with regard to the loss of the principal or fructus in the sale of a
specific object can be justified by applying the rules that regulate
the loss of a pledge or the fructus produced by it. As noted, regard-
ing the case in which a pledge produced fructus other than arsh and

6 Sarakhst, Mabsat (n.d.), 13:186; ibid. (1421), 13:220.
»7 Sarakhsi, Mabsat (n.d.), 13:187; wbid. (1421), 13:221.
28 Tbn AbT Shayba, Musannaf, 4:289, no. 20162.
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the principal or the fructus perished, totally or in part, the Hanafis
apply two rules: first, the debt is divided into two parts in propor-
tion to the value of the principal, as estimated at the moment when
the pledge was delivered, and that of the fructus, as estimated on the
date of redemption; second, the principal perishes at the risk of the
pledgee within the limit of the amount of money secured by it. We
have also seen that the first rule implies that the fructus perish at the
risk of the pledgor (see pp. 48-51).2%

Let us try to apply these rules, mutatis mutandis, to the sale of a
specific object. Note, in particular, that the sale takes effect by the
concurrence of the offer and the acceptance, whereas the pledge
becomes binding and takes effect when the object is delivered. Suppose
that an object worth a dinars is sold for p dinars. Then its value is
reduced to ax dinars due to partial loss it suffers, while it produces
several times fructus, some of them keeping their original value, oth-
ers increasing or decreasing in value for one reason or another,
before the buyer takes possession of the principal and the fructus. Let
the total value of these fructus as estimated on the date on which the
principal and the fruclus are delivered be f As the stipulated price
(p) 1s divided into two parts in proportion to the respective values
of the principal at the moment of the contract and the fructus at the
moment of delivery, we obtain

p:l)a-"-pf

a

pandpf: J
a+ f ' a+ f

whereby 4, =

P

As we assume that the principal perishes at the seller’s risk, the
sum that the buyer owes to the seller is

ax+ f
a+ f

This is in accordance with the solutions adopted in cases (i) and
(i1). As for the solution for case (1), in which x = 0, we obtain

fl’
a+ f

$=poxtpy = b

s =

29 See also Tahawi, Mukhtasar, 94-95; Kasani, Bada’‘ (1402), 6:156-57; ibid.
(1418), 8:222.
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That is to say, the stipulated price is divided in the ratio of the
value of the mother (female slave) as estimated on the date of con-
tract to the current value of the child, and the buyer owes the
amount of money corresponding to the child. This is exactly the
solution for case (i). As for case (i1), in which x = 1, we obtain

s=p

This is to say, the buyer owes the entire stipulated price. This is
exactly the solution for case (ii).

In brief, the rule governing the attribution of risk in the sale of
a specific object is that the principal perishes at the risk of the seller
who exercises the right of retention, while the fructus perish at the
risk of the buyer. This rule implies that ownership of the principal
definitively transfers to the buyer at the moment of the contract.

What happens if it is the seller who destroys the object? In the
Asl al-ShaybanT mentions rule [1], i.e. the buyer can choose to take
possession of the slave, paying half the price, or to cancel the sale.
There are two possible explanations for this rule. The first expla-
nation is, as mentioned, that ownership of the slave does not trans-
fer to the buyer when the seller implicitly expresses his will to refuse
to deliver the object by cutting the hand of the slave: if the buyer
maintains the sale, he owes half the stipulated price, for the value
of the slave has been reduced to half of his original value by the
loss of one hand. The second explanation is that loss suffered by the
slave is at the seller’s risk: he assumes the risk of loss by refusing to
deliver the slave without good reason, how much the more so when
he injures the slave. As far as the loss of the principal is concerned,
both explanations are possible.

But the following cases are more in accordance with the second
explanation than with the first.

(c) If the buyer causes a defect in a shirt or ring he has purchased
while the seller is wearing it, or in an animal that he has purchased
while the seller is riding it, any subsequent loss to the object (the
shirt, the ring or the animal) is attributed to the seller (halaka min
al-b@’1"), regardless of whether or not the seller subsequently refuses
to deliver the object.?*

20 Shaybani, Kabir, 260.
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Indeed, it is not impossible to justify this solution by the first expla-
nation: once the seller refuses to deliver the object (as inferred from
his act of using it), ownership does not transfer to the buyer until
the seller delivers it. However, the phrase “any subsequent loss to
the object is attributed to the seller” supports the second explana-
tion: once the seller retains the object for his own sake, just as a
pledgee retains the pledge for his own sake, it perishes at his risk
until such time as delivery takes place. He is assimilated to a pledgee,
who possesses the pledge to secure his credit, i.e. for his own sake.

(d) Land and the date palms whose total value is 2000 dirhams
are sold jointly for 1000 dirhams. Then the date palms bear dates
worth 1000 dirhams, and the seller consumes all of them before
delivery. Al-Shaybant states: as the value of the dates represents one-
third of the total value of the objects, the buyer owes 666 2/3
dirhams, i.e. two-thirds of the stipulated price,**' except that the
buyer has the right to unilaterally cancel the contract.

This solution can be explained by the second explanation as fol-
lows: as noted, as far as the fructus are concerned, the risk is origi-
nally attributed to the buyer. However, because the seller refused to
deliver the dates by consuming them, the risk passed to him. Therefore
the dates are treated in the same manner as a principal, so that the
amount of money the buyer owes to the seller (s) is determined as
follows: if neither the principal nor the dates suffered any loss, the
stipulated price (1000 dirhams) would be divided into two parts in
proportion to the respective values of the land and the palms (2000
dirhams) as estimated at the moment of the contract, and the value
of the dates (1000 dirhams) as estimated at the moment of their
birth. Then the latter part perishes at the risk of the seller. Thus
we obtain

_2000-1+1000-0
2000 + 1000

S

2
X 1000 = 666 — dirhams
3

If we apply the first explanation to this case, the solution is as
follows: the seller does not refuse to deliver the land and the date
palms, and ownership therefore transfers to the buyer at the moment
of the contract. Thus, the buyer owes 1000 dirhams, i.e. the stipulated

#1 Shaybani, Asl, 5:260-61.
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price, but he can demand that the seller pay him 1000 dirhams, i.e.
the value of the dates that belong to the buyer when the seller con-
sumes them. In short, the buyer owes nothing.

As regards the attribution of risk and the transfer of ownership,
I conclude that the principles underlying rules [1] — [3] mentioned
in the As/ of al-Shaybani, and the solutions given to cases (a) — (d),
are as follows: first, ownership always transfers to the buyer at the
moment of the contract. Second, if the seller does not refuse to
deliver the object, the risk passes to the buyer at the moment of the
contract. Third, if the seller refuses to deliver the object, either by
retaining it for his own sake (e.g. exercising the right of retention
or using it) or by destroying it, the risk remains with the seller, while
the risk of loss in fructus passes to the buyer. Fourth, if the seller
refuses to deliver the fructus, the risk of their loss is assigned to him.
However, three questions remain to be answered. Let us consider
them in the following.

The first question relates to the meaning of daman as al-Shaybant
concetves it. In rule [1] we read, “What the seller destroyed of the
slave was lost from him, daman not being attributed to the seller (ma
stahlaka al-ba’t min-hu fa-innama huwa shay’ dhahaba min-hu, laysa fi-hi
‘ala al-ba’ daman)” (see p. 77). I have concluded that the seller
assumes the risk when he refuses to deliver the object. By argument
in contrario, if a third person destroys the object, while the seller does
not refuse to deliver it, the object perishes at the buyer’s risk (although
the buyer can claim compensation for the damage or loss from the
destroyer). This is actually the rule that al-Shaybant adopts (rule [3]),
where the buyer cannot demand a reduction of the price because
of the damage to the slave caused by a third person. However, in
rule [3] we also read, “If the buyer makes the third person pay half
the value of the slave, he must give the difference, if any, between
the half his value and half the price as sadaga, because this repre-
sents the profit he earned from what would not have been lost at
his risk (l-annha-hu ribh ma lam yudman).” (see p. 78). The last phrase
means that the object perishes at the seller’s risk.

How can we harmonize this contradiction? Although the later
jurists indiscriminately employ the term ‘daman’ or its derivatives and
the expression like “the object has been lost from the seller’s prop-
erty” to designate the attribution of risk, al-Shaybani classifies the
attribution of risk to the seller into two categories. The first, repre-
sented by the expression, “It [viz. the object] has been lost from the
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seller’s property,” refers to the case in which the seller is responsi-
ble for the delay of delivery, e.g. by exercising the right of reten-
tion, whether the object is partially or totally lost. The second,
expressed by the term ‘daman’ or its derivatives, refers to the case
in which the seller is not responsible for the delay of delivery, and
the object is totally lost. Conversely if the object is partly lost while
the seller is not responsible for the delay of delivery, the object per-
ishes at the buyer’s risk, as illustrated by rules [2] and [3]. That is
to say, if, due to a natural cause, the value of the object decreased
to 1% of its original value, the buyer who maintains the contract
must pay the entire stipulated price (although he has the right to
cancel the contract). But if the object is totally lost, he owes noth-
ing. Why does al-Shaybant adopt this system?

To answer this question, let us examine the Iraqi doctrines about
the attribution of risk in the sale of a specific object. Ibrahim al-
NakhaT is reported to have said, “If it [viz. the object] perishes, it
is lost from [the property of| the seller.” He adds:

If the seller says to the buyer, “I will hand it over to you,” and the
buyer says, “Leave it as it is until I give you the price,” the object is
assimilated to a deposit. If it perishes, it i1s lost from [the property of]
the buyer.?*?

Likewise, with regard to the case in which the seller offers the object
to the buyer, and the buyer does not receive it, al-Nakha‘T report-
edly held that the object is lost “from the property of the buyer (mn
mal al-mushtar?).”*** Qatada is reported to have held a similar view.**

To other jurists is attributed the opinion that a seller who is not
responsible for the delay of delivery assumes the risk of loss.
Commenting on this statement attributed to Ibrahim al-Nakha‘T,
Sufyan al-Thawrt (b. 97/715-6; d. 161/778) is reported to have
stated, “As for our colleagues (ashab-na), they say, ‘No, until he [viz.
the buyer] takes possession of it [viz. the object]’.”** “Our colleagues”
seems to refer to Sufyan’s Kufan contemporaries. With regard to
the same statement, Ma‘mar is reported to have said, “As regards
the case in which both parties were silent, Hammad (d. 120/737-8),

22 Thn Ab1 Shayba, Musannaf, 4:289, no. 20162.
M San‘ani, Musannaf, 8:47, no. 14245.
- San‘ani, Musannaf, 8:47, no. 14244.
5 San‘ani, Musannaf, 8:47, no. 14245.
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Ibn Shubruma (d. 144/761-2) and others saw nothing [attributed to
the buyer’s risk] until he takes possession of it.”?* To al-Hasan al-
Bagrt and Ibn Sirin is attributed the statement: “Daman is attributed
to the seller until the buyer takes possession of it.”?* This appears
to mean that the object perishes at the seller’s risk, whatever the
cause of its loss may be (unless attributable to the buyer). If so, the
term ‘daman’ is used here to designate the attribution of risk to the
seller even in the case in which the seller is in no way responsible
for the delay in delivery. This is reminiscent of the above-cited sen-
tence from the As/, “What the seller destroyed of the slave was lost
from him, daman not being attributed to the seller.”

In principle, al-Shaybani sides with the opinion attributed to
Ibrahim al-Nakha‘f, but he adopts the opinion espoused by Sufyan
al-Thawri, al-Hasan al-BasrT and Ibn SirTn only in case of total loss.
Why does he adopt such an ambiguous position? One possible answer
to this question is suggested in the hadiths cited in the Athars of Abi
Yasuf and al-Shaybani, and the Musannaf of al-San‘ani. We read,
for example, in the Athar of Abu Yasuf:

The Messenger of God appointed ‘Attab b. AbT Asid as governor of
Mecca. He said, “I send you to the people of God, so prohibit them
[from doing] four things: earning a profit from an object the risk of
which one does not assume, selling what has not yet been delivered
(bay ma lam yugbad), and stipulating two clauses in a sale and a salaf”**®

The last phrase “and stipulating two clauses in a sale and a salaf”
should be interpolated as “and stipulating two clauses in a sale, and
combining a sale and a salaf,” following similar hadiths recorded in
the Musannaf of al-San‘ani,** the Athar of al-Shaybani,?’ the
Mudawwana,™" Kitab fi al-figh®* and the Sunan al-kubra of al-Bayhaqi.*”
Let the first two rules that the Prophet gave to ‘Attab be rule [a]
and rule [b]. Logically speaking, by combining the two rules, we
generate a rule that attributes the risk to the seller until the delivery

26 San‘ani, Musannaf, 8:46-47, no. 14243.
7 San‘ani, Mugsannaf, 8:47, no. 14246.

28 Abu Yasuf, Athar, 181-82, no. 828.

29 San‘ani, Mugsannaf, 8:41, no. 14222.

20 Shaybani, Athar, 96a.

1 Sahnin, Mudawwana, 3:234.

52 Kitab fi alfigh, 5 (3b).

»5 Bayhaqi, Sunan, 5:340.
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is effectuated (hereafter rule [c]): on the one hand, rule [a] forbids
the buyer from earning a profit by reselling the object if it perishes
at the seller’s risk; on the other hand, rule [b] forbids the buyer
from reselling the object before he takes possession of it; hence rule
[c]. T infer that rule [c] was superimposed on the ancient doctrine
represented by Ibrahtm al-Nakha‘T.

Rule [c] posed, however, a problem, for the buyer, who must pay
the entire price for an object if most of it has been lost, is exempt
from any payment if the loss is complete. Al-Shaybani or more prob-
ably one of his Iraqi predecessors solved this problem by giving the
buyer the option to cancel the contract. The second question that
must be answered (see p. 89) relates to the nature and origin of this
right mentioned in rules [1], [2] and [3]. Al-Shaybant holds that the
buyer has this right unless he destroys the object. In my view, this
right derives from the option for defect (khyar al-‘ayb), as suggested
in rule [2]. According to the Hanafis, the buyer who finds a defect
that causes a reduction of the price among the merchants and of
which the seller did not inform him has the right to unilaterally can-
cel the contract, whether the defect had existed before the contract
or occurred after the contract and before delivery. I imagine that in
Iraq the option originally operated only for a pre-existing defect, as
the Malikis hold. Some Iraqi jurists apparently extended this appli-
cation because they wanted to harmonize the traditional rule about
the attribution of risk of partial loss and the newly introduced rule
that was widely accepted by the Kufan or Iraqi contemporaries of
Sufyan al-Thawrt.

The third and final question remaining to be explained relates to
rule [4]: “If it i3 the buyer who cut the hand, the act of cutting is
assimilated to taking possession (igtida@’) of the slave.” Chehata observes
that the destruction deprives the buyer of the right to cancel the
contract if the object is subsequently lost while in the possession of
the seller due to a natural cause, as a sanction against his destruc-
tive act.” But his observation is contradicted by the following exam-
ples cited in the Jfami al-kabir of al-Shaybani.

(1) Suppose that the buyer of cloth or an animal causes a defect
in the object while it is in the possession of the seller, and subse-
quently the object is lost. (a) If the seller does not refuse to deliver

2t Chehata, Etudes 2, 14.
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it before it is lost, the buyer must pay the price, i.e. it perishes at
the buyer’s risk. (b) If the seller refuses to deliver it before it is lost,
the buyer must compensate the seller for the decrease in its value
that the buyer has caused. This solution implies that the object per-
ishes at the seller’s risk.

(2) If the buyer causes a defect in a shirt or ring that he has pur-
chased while the seller is wearing it, or in an animal that he has
purchased while the seller is riding it, the subsequent loss of the
object (the shirt, the ring or the animal) is attributed to the seller,
regardless of whether or not the seller subsequently refuses to deliver
the object.” The seller must have the right to demand that the
buyer make up for the defect that the latter causes to the object.

Therefore, rule [4] applies only to the case in which the seller
always keeps the object on behalf of the buyer. Only in this case,
the destruction is assimilated to the taking of possession. This rule
is reminiscent of a rule that regulates the option for defect: if an
object is damaged after the buyer takes possession of it, he can no
longer cancel the contract, exercising the option for defect.”®

I have explained rules [1] — [4] mentioned in the A/ of al-Shaybani.
To summarize, the risk of loss is attributed to the seller in two cases:
first, when the seller refuses to deliver the object either by retaining
it for his own sake or destroying it. Originally, the risk of loss was
attributed to the seller only in this case. Second, when the seller is
not responsible for the delay of delivery, the risk of loss is also attrib-
uted to the seller if the object is totally lost before delivery. This
rule was introduced based on the principle that prohibits someone
from profiting from an object the risk of which is not attributed to
him, and the prohibition of the resale of an object one has not taken
possession of. If, alternatively, the object is partially lost, the risk is
attributed to the buyer, who must pay the full price if he maintains
the sale. Clearly the rule regulating the case of partial loss and the
rule regulating the case of total loss contradict one another. To har-
monize the two rules al-Shaybani or more probably some Iraqi jurist
prior to him applied the option for defect that enables the buyer to
cancel the contract in case of partial loss that occurs in the object
after the contract and before delivery.

5 Shaybani, Kabir, 260.
»6 Rayner, Theories, 338.
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Before turning to the Medinan doctrine, we should mention the
thesis of Chehata. Relying on the works of the later Hanafi jurists,
he writes as follows:

S’agissant d’une responsabilité qui nait de Uétat délictueux dans lequel la partie
contractante s’était mise en inexécutant son contrat, il va de soi que la partie con-
tractante doit répondre tout autant de son fait matériel que de toute perte fortuite
survenue a la suite de [inexécution.®>’

That is to say, the seller is under the obligation to deliver the object
at the moment when the sale is concluded (it is prohibited to stip-
ulate a delay in delivery insofar as the object is specified). The seller
who does not fulfill this obligation is liable for eventual damage or
loss to the object whatever its cause may be. Chehata writes also as
follows: as the liability arises from a contract, the amount of money
that the seller must provide for compensation is fixed at the same
amount as the stipulated price. But in case of partial loss, the seller
is not liable, because it is difficult to evaluate the decrease in value
of the object.”® If the seller destroys the object, his liability is based
also on the contract. In this case, the Hanafis authorize the buyer
to demand a reduction of the price in proportion to the magnitude
of the decrease. They overcome the difficulty of evaluation, taking
into consideration the gravity of the responsibility of the seller.” As
for partial or total destruction of the object by the buyer before
delivery, according to the Hanafi principle that ownership transfers
definitively to the buyer upon delivery, the buyer should be liable
for his tort, and is required to pay the value of the object. But the
Hanafis also here take into consideration the contract to make him
pay the stipulated price.*® Finally, the buyer has the right to can-
cel the contract when the object is partially lost or damaged due to
a cause that is not attributed to him. The reason for this is as fol-
lows: the Hanafis hold that if ‘the unity of a contract’ (ittzhad al-safqa)
is lost, a contract is no longer binding. As partial damage to the
object causes the lack of the unity of a contract, the buyer can can-
cel the contract.”

»7 Chehata, Etudes 2, 59. See also, idem, “Concepts,” 93.
28 Chehata, Etudes 2, 28.
%9 Chehata, Etudes 2, 28.
%0 Chehata, Etudes 2, 55.
%1 Chehata, Etudes 2, 27.
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Chehata assumes that the concept of contractual liability as under-
stood in Western law exists in Islamic law. Indeed, his concept may
explain some of the solutions adopted by the Hanafis. But there are
three rules that cannot be explained in this way. First, if the object
is only partially damaged due to a natural cause, the buyer must
pay the full price insofar as he maintains the contract. According to
Chehata, the Hanafis are reluctant to permit the buyer to demand
a price reduction, because it is difficult to evaluate the amount of
the reduction. But I have cited an example that contradicts this
explanation. Second, the seller assumes the risk of loss even if he
refuses to deliver the object by excercising the right of retention, i.e.
he does not violate the contract. Third, the fructus produced by the
object perish at the risk of the buyer. If the seller is liable for the
loss of the principal on the basis of the contract, he must be also
liable for the loss of the fructus.

The Medinan doctrines
Ibn al-Qasim states that if foodstuffs are sold, but perish before deliv-
ery, then:

(1) According to Malik, the following rules apply when the foodstufls
perish as a result of a natural cause.

(a) If the price is fixed at one dirham per ¢afiz and the foodstuffs
perish before they are measured, “the loss is from the seller
(musibatu-hu min al-ba’*).”*** Therefore the buyer owes noth-
ing, so that he can take back the money he has paid to
the seller.?®

(b) If the foodstuffs are sold en bloc (juzafan), they perish at the
risk of the buyer. He must pay the full price.**

(2) According to Malik, the following rules apply when the seller
destroys the foodstufls.

(a) If the price is fixed at one dirham per ¢afiz, the seller must
supply the same measure as is stipulated.

(b) If the foodstuffs are sold en bloc, the seller must compensate
the buyer for their value in gold or silver, because Malik

22 Sahntin, Mudawwana, 4:94.
203 Sahnun, Mudawwana, 4:95.
%+ Sahniin, Mudawwana, 4:94-95.
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said to Ibn al-Qasim, “A person who destroys a bag of
foodstufls [i.e. en bloc] must pay its value in gold or silver.”*®

(3) The following rules apply when a third person destroys the
foodstufls.

(a) If a bag of foodstuffs is sold by measure and a third person
destroys the foodstufls before the seller measures them, the
seller can demand that the destroyer pay the value of the
foodstufls, while the seller must supply foodstufls to the buyer
in accordance with the contract, after measuring them.

(b) If the measure of the foodstuffs is known, the buyer can
demand that the destroyer supply him the same measure
of foodstuffs.*®® This implies that the buyer owe the entire
price to the seller.

The principle here is that ownership and with it risk pass from the
seller to the buyer at the moment when the object is specified, as
indicated in the above-cited text from the Bidayat al-myjtahud of Ibn
Rushd al-Hafid (see p. 78). If foodstufls are sold by measure or
weight, they are not specified until measured or weighed. Therefore
if the foodstuffs are sold for such-and-such dirhams per g¢afiz and
the seller destroys them before measuring them, they perish at the
seller’s risk. He 1s therefore not obligated to indemnify the buyer.
Conversely, if foodstuffs are sold en bloc, for example, as a bag of
foodstufls, foodstuffs kept in a warehouse, or a pile of foodstuffs in
a shop, the foodstufls are specified without being measured or weighed.
Therefore, if they perish as a result of a natural cause, the buyer
must pay the price. If the seller destroys the foodstuffs while they
are still in his possession, the seller can demand that the buyer pay
the price, but the seller must pay their value to the buyer, for what
the seller destroyed belonged to the buyer (but the buyer seems to
be exempt from payment of the difference between the price and
the value of the foodstuffs if the former is higher than the latter).
When did this principle originate? Although it is not attributed to
any jurist prior to Malik in the Mudawwana or any other sources, it
is sound to assume that the principle was unanimously accepted in

265 Sahniin, Mudawwana, 4:95.
26 Sahnin, Mudawwana, 4:95.
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Medina in the lifetime of Malik, since it is inconceivable that no
rule existed regarding so rudimentary an issue as the attribution of
risk in the sale of a specific object.

The principle that the attribution of risk is one of the effects of
ownership is exemplified in the following case brought before Sahntn
for consultation. A slave who was not present at the contractual ses-
sion was sold “by description (‘al@ al-sifa),” 1.e. the attributes he should
possess were defined, and it was stipulated that the risk passes imme-
diately to the buyer. Asked if this contract was valid, Sahntn responded
affirmatively. Then asked if the buyer could propose to the seller
that the contract be revoked by agreement, he answered as follows:

This is not permitted, for the slave has been made the subject of the
contract which has taken effect and, at the same time, the obligation
of the buyer to pay the price is due ( yakanu al-‘abd qad adrakat-hu al-
safga wa-tamma al-bay* fi-hi wa-wajaba al-thaman ‘ala al-mushtari daynan ‘alay-
ht). If, in this case, the seller revokes the contract, his claim is offset
by the slave of whom he has not yet taken possession ( fusikha daynu-
hu fi ‘abd lam yaqbid-hu). If daman is attributed to the seller on the date
on which the slave is bought and the seller then proposes to the buyer
to revoke the contract, there is no harm in it, for if daman is attrib-
uted to the seller, he has no credit against the buyer, so that it does
not happen that a claim is extinguished by something which belongs
to the buyer.?

According to the Malikis, the contracting parties of the sale of an
object that is not present at the contractual session can determine
by agreement at whose risk the object perishes.*® According to
Sahntin, when the risk is attributed to the buyer, “the contract has
taken effect.” In this case, to revoke the contract amounts to offsetting
the seller’s credit against the buyer by the seller’s obligation to deliver
the slave, which violates the general prohibition of ‘al-dayn bi-"l-dayw’
(obligation against obligation).*® Alternatively, when the risk is attrib-
uted to the seller, the buyer does not owe the price, because the
contract has not yet taken effect.

To repeat, the Malikis regard the attribution of risk as one of the
effects of ownership. We have already seen this principle applied in
the solutions regarding a pledge. It will play a central role in their
theory regarding usurpation.

7 <Utbt, Mustakhraja, 7:493.
28 Thbn Rushd al-Jadd, Bayan, 7:493.
%69 Schacht, Introduction, 146.
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Finally, the Medinan jurists and the Malikis permit the buyer to
resell the object before he takes possession of it unless the object is
foodstuff.?”* This is to say, the buyer, who assumes the risk of loss,
can earn profit by reselling the object.

5. Usurpation

Muslim jurists unanimously require a person who usurps an object
belonging to another person to return it to the owner (often called
al-maghsab min-hu, i.e. the deprived person) and hold him liable if he
fails to do so. As will be explained, al-ShafiT takes the illegality of
usurpation into consideration to make the usurper liable for any loss
that the object suffers before he returns it to the owner and to
attribute any profit drawn from the object to the owner. For the
same reason al-ShafiT declares any disposition of the object by the
usurper to be invalid. The Hanafi and Maliki rules are different from
the rules of al-ShafiT in many respects: they agree with al-ShafiT in
making the usurper absolutely liable for any loss suffered by the
object, but unlike al-ShafiT, in certain cases they permit a usurper
to profit from the usurped object and they do not necessarily regard
dispositions by a usurper as invalid. I will explore how they arrived
at this system which at first glance seems to be abnormal or even
unjust, by examining in detail the positive solutions that they adopt
regarding the loss of the usurped object, fructus and manfa‘a produced
by it, and its dispositions.

As noted in the Introduction, the legal concept of ‘usurpation’
seems to have been introduced in Iraq and Medina by the genera-
tion succeeding to the Successors, although the term ‘ghash’ appears
in Q, 18:79, where we read, “After them a certain king who seized
on every boat by force (wa-kana war@a-hum malik ya’khudhu kull safina
ghasban).”*”" There is no chapter or section dedicated to usurpation
in the Athars of Abti Yisuf and al-Shaybani, the Muwatta’® or the
Musannafs of al-San‘ant and Ibn Abi Shayba, whereas the rules reg-
ulating it are established in the works of al-Shaybani and the
Mudawwana. This suggests that the legal concept of usurpation and
the rules regulating it appeared and were formed in a short period

270 Malik-Yahya, Muwatta’, 3:296-97; wbid., tr. Bewley, 264a.
7! Translation by A. Yusuf Al
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of time during or just before the lifetimes of Abt Hanifa in Iraq
and of Malik in Medina.

It is interesting to note, in this context, that there were disputes
over whether a thief amputated for his crime is or is not liable for
the loss of the stolen object. The Kufan jurist Sa‘td b. Jubayr (b.
46/666-7; d. 95/714) is reported to have denied his liability, say-
ing, “Cutting off takes the place of payment (kufiya bi-’l-qat® ghur-
man).”*”* Ibn Sirin is reported to have stated, “He is not liable if he
had his hand cut off; unless the object is found [in his possession].”?”®
Similar statements are attributed to al-Sha‘b1.?* The Hanafis adopt
the same position, invoking the Prophetic hadith: “The thief is no
longer liable once a fadd punishment has been applied to him.”?”
To the contrary, al-Hasan al-Basri,””® Hammad b. Abi Sulayman,?”’
and ‘Ata’*"® are reported to have held the thief liable. Both opin-
ions are attributed to Ibrahim al-Nakhat.?”” The Malikis hold the
thief liable only when he is in a financial ease.®

These disputes suggest that a thief who is not punished by ampu-
tation was unanimously held liable for the loss of the stolen object.
However, as noted, no statement attributed to these jurists concerning
the nature of his liability is extant, with the sole exception of a state-
ment attributed to al-Sha‘bi, according to which a person who “took
(akhadha) foodstuffs belonging to another” must return similar
foodstuffs.?®" The task was left to the following generation to estab-
lish the rules regulating the civil liability of a person who robs another
of his property. The legal concept of usurpation was introduced in
this context.

22 Tbn Abi Shayba, Musannaf, 5:476, no. 28131.

% San‘ani, Musannaf, 10:219, no. 18899; Ibn Abi Shayba, Musannaf, 5:475, no.
28127; Tabari, Tahdhib, 107.

7% San‘ani, Musannaf, 10:219, no. 18898; Ibn Abi Shayba, Musannaf, 5:475, nos.
28125-26; Shaybani, Athar, 82b; Tabari, Tahdhib, 107.

25 Tahawt, Mukhtasar, 269—70; Tabari, Tahdhib, 102; Ibn Rushd al-Hafid, Bidaya,
2:452; ibid., tr. Nyazee, 2:544; Razi, Tafsir, 10:234. Shaybani refers to no Prophetic
hadith. Athar, 82b.

776 Tbn AbT Shayba, Musannaf, 5:476, no. 28130; Tabari, Tahdhib, 109.

27 San‘ani, Mugsannaf, 10:219, no. 18900; Tabari, Tahdhib, 109.

28 Tabari, Tahdhib, 107-08.

79 Shaybani, Athar, 82b; Tabari, Tahdhib, 107, 109.

%0 Tbn Rushd al-Hafid, Bidaya, 2:452; ibid., tr. Nyazee, 2:544; Tabari, Tahdhib,
110.

%1 Tbn Abi Shayba, Musannaf, 4:559, no. 23115.
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The Hanafi doctrine
There are two definitions of usurpation in the Hanafi school. (1)
According to al-Kasani, Abtu Hanifa and Abu Yasuf defined it as
“removal of the possession of the owner from a valuable object in
a public and oppressive way by an action with regard to the object
(izalat yad al-malik ‘an mali-hi al-mutagawwim ‘ala sabil al-mwyahara wa-
“l-mughalaba bi-fil fi al-mal).”** “An action with regard to the object”
means “the carrying away of the usurped object from one place to
another (fahwilu-hu wa-naqlu-hu min makan ila ghayri-hi).”*3 (2) Al-
Shaybant holds that the condition “by an action with regard to the
object” is not necessary for usurpation to take place. For example,
if someone lives in a house or cultivates land belonging to another
person without the permission of the owner, al-Shaybani considers
it usurpation, whereas Abt Hanifa and Abu Yusuf do not, since the
house or the land is not removed and remains in its original place.”
But al-Tahawt writes that Aba Yasuf sides with al-Shaybant to hold
that a house can be the subject of usurpation.*®

It is not clear from where the difference in the definitions comes,
but I think that my inference regarding rent applies to usurpation.
To repeat, on the one hand, the concept of ‘violation’ (mukhalafa)
was introduced at first to attribute to a person who hires an animal
for the purpose of travel the risk of any damage or loss suffered by
the animal after he travels beyond the destination stipulated in the
rent contract, in view of the difficulty for the owner to establish that
the violation was likely to cause damage or loss. On the other hand,
by applying to this case the principle that a person who assumes the
risk of loss of an object is entitled to profit from it, the Hanafis and
their Iraqi predecessors exempted the hirer from payment of extra
rent. From this I have inferred Abt Hanifa and probably some of
his precursors were not willing to allow the concept of violation to
cover those cases in which it is easy for the owner to establish that
a violation was likely to cause damage or loss, because to make
someone assume the risk of what he possesses is tantamount to per-
mitting him to enjoy manfa‘a of the object for nothing.

% Kasani, Bada’c (1402), 7:143; ibid. (1418), 10:3.

25 Tahawi, Mukhtasar, 118. See also, Ghunaymi, Lubab, 2:189.

#t Kasani, Bada’ (1402), 7:143; ibid. (1418), 10:3—4; Quduri, Mukhiasar, 2:189.
285 Tahawi, Mukhtasar, 118.
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The same line of reasoning seems to apply to usurpation. Suppose
that a person forcibly seizes land belonging to another: on the one
hand, if he assumes the risk of loss, he owes no rent to the owner.
On the other hand, land is rarely lost due to a natural cause, and
if, for example, he causes damage to the land by cultivating it, it is
not difficult for the owner to establish that the cultivation caused
damage to the land to hold him liable on the ground of destruc-
tion. These considerations may have led Abu Hanifa to hold that
land cannot be the subject of usurpation. Conversely, al-Shaybanit
may have taken it for granted that a person who begins to possess
an object in an illegal manner is absolutely liable for its loss. We
have seen al-Shaybani adopt a similar solution regarding the case
of a person who hires an object and violates the contract. For exam-
ple, if a person hires a tent for the purpose of travel from Kufa to
Mecca and leaves for Mecca without bringing the tent with him, al-
Shaybani holds him liable for any damage to the tent, even though
it may be safer to keep the tent at home at Kufa (see p. 59).

The following are the fundamental rules applying to usurpation.

(1) If the usurped object remains physically and legally in the same
status that it was in prior to usurpation, or suffers partial loss, but
retains its utility, the owner can do nothing more than require that
the usurper return it.**

(2) If the usurper destroys the object or it is lost due to a natural
cause totally or to the extent that it loses all of its utility, the owner
can do nothing more than demand that the usurper compensate him
for the loss by supplying an object of the same kind, quality and
quantity, if it is fungible (muithlr), or by paying the value of the usurped
object as estimated on the date of usurpation, if it is non-fungible
(gim1).**” By performing what the owner requires him to do, the
usurper “proves to have been the owner of the usurped object or
acquires its ownership retroactively from the date of the usurpation
( yambiku al-maghsib min waqt al-ghasb bi-tarig al-zuhiar aw bi-tariqg al-
wnad),” as al-Samarqandi puts it.”® Al-Sarakhst also writes, “When
the usurper pays the value [of the usurped object], fictitious, rather
than real, ownership belongs to him retroactively from the date of

%6 Samarqandi, Tuhfa (1964), 3:113; ibid. (1414), 3:91; Kasani, Bada’i® (1402),
7:148, 151, 155; ihid. (1418), 10:24-25, 48, 50.

%7 Samarqandt, Tuffa (1964), 3:120; ibid. (1414), 3:96; Tahawi, Mukhtasar, 117.

28 Samarqandt, Tuhfa (1964), 3:120; ibid. (1414), 3:96.
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usurpation (idha damina al-ghasib al-gima istanada hukm al-milk ila waqt
al-ghasb la hagiqat al-milk).”**

I will examine here the rules concerning estimation of the amount
of money the usurper owes in case of total or partial loss, attribu-
tion of fructus and manfa‘a, and dispositions by the usurper, to demon-
strate that they are mostly borrowed from other institutions such as
pledge, hire, the sale of a specific object and unauthorized agency.
It will also be clear that the explanation given by al-Samarqandi
and al-Sarakhsi, namely that ownership of the object can be attrib-
uted retroactively to the usurper, is spurious, even as a theoretical
or instrumental explanation. For the sake of convenience, the fol-
lowing arguments are based on the assumption that the usurped
object is non-fungible.

The later Hanafis hold as follows with regard to the amount of
money that the usurper owes if the usurped object suffers loss due
to a natural cause while in the possession of the usurper.

(1) In case of total loss, the owner can demand that the usurper
pay the value of the object as evaluated at the moment of usurpa-
tion, as noted.?®

(2) In case of partial loss, the owner can demand that the usurper
restore the object and compensate him for the decrease in value (as
estimated at the moment of usurpation) that the object has suffered
due to the loss.*!

Two questions arise in connection with these rules. First, if the
object has been totally lost, the amount of money that the usurper
must pay is the estimated value of the object on the date of its
usurpation. Why is it that the Hanafis do not permit the owner to
choose whichever date he likes to estimate its value, as the Shafiis
do? Al-Kasani answers this question as follows: the usurper has
become liable as a result of the usurpation. At that time, he was
obligated to restore the object to the owner, or, failing to do so, he
was obligated to pay its current value. So long as the ground on
which he is liable does not change, his liability does not change,
either.”” To sustain this explanation, we must assume that his pos-

29 Sarakhst, Sharh, 100-01.

20 Samarqandi, Tuhfa (1964), 3:120; ibid. (1414), 3:96; Tahawi, Mukhtasar, 117.

1 Kasani, Bada’i® (1402), 7:155; ibid. (1418), 10:50; Tahawi, Mukhtasar, 117;
Qudari, Mukhtasar, 2:189-90.

2 Kasant, Bada’c (1402), 7:151; ibid. (1418), 10:39.
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session of the object following the usurpation is not considered ille-
gal. In fact, al-Kasani writes, “The transgression [that the usurper
committed] consists in removing [the possession by the owner], rather
than in continuing [his own possession| (al-ta‘addr fi al-izala la fi al-
ithbat).”** This explanation sounds strange. As the usurper does not
cease to be under the obligation to restore the object to the owner,
it sounds more reasonable to regard the continued possession by the
usurper as illegal. The second question is related to the first ques-
tion. Why can the owner demand that the usurper compensate him
for partial loss if he makes the usurper restore the object that has
been partially lost? Is it not more logical to exempt the usurper from
liability for any loss that is not attributed to his action according to
al-Kasani, who asserts that the possession of the usurper following
the usurpation is not transgression? As will be indicated, in such a
case the Malikis do not make the usurper compensate the owner for
the decrease in value due to partial loss. A plausible answer to this
question 1s that the Hanafis regarded the Maliki solution as unjust
and rejected it by way of ustifisan.

In my view, these questions can be answered by assuming that
the rules regarding usurpation are mostly borrowed from those reg-
ulating the attribution of risk with regard to rent, pledge or the sale
of a specific object. As for the first question, I maintained that the
rule that the owner cannot demand payment of rent once the hirer
travels beyond the destination specified in the contract is based on
the principle that a person who assumes the risk of loss of an object
(viz. the hirer) may profit from it. By applying this principle to
usurpation, the first question is answered as follows: on the one hand,
if the owner were given the right to choose whichever date he likes
after the usurpation to estimate the value of the usurped object and
to make the usurper pay it, he could profit from fluctuation in the
value of an object that perishes at the risk of another person, i.e.
the usurper. On the other hand, it is out of the question to allow
the owner to demand only payment of an amount smaller than the
value of the object on the date of its usurpation. It follows that the
amount of money that the owner can demand would be equal to
the value of the object at the moment of usurpation. We have also

295 Kasani, Bada’ic (1402), 7:143; ibid. (1418), 10:7.



104 CHAPTER ONE

seen al-Shaybani prescribe regarding the case in which a third per-
son cut the hand of the slave while in the possession of the seller
and the buyer chooses to maintain the sale of the slave: “If the buyer
makes the third person pay half the value of the slave, he must give
the difference, if any, between the half his value and half the price
as sadaga, because this represents the profit he gained from what
would not have been lost at his risk.”

It is easy to answer the second question by assuming that the
Hanafis are applying the rule regarding the attribution of risk in a
pledge or the sale of a specific object. We have seen that the risk
of loss 1s attributed to a pledgee within the limit of the amount of
debt or to a seller who refuses to deliver the object. This is why the
amount of money that the debtor owes to the pledgee is reduced to
the extent of the decrease in value due to the loss suffered by the
pledge and the buyer can demand a reduction of the price in pro-
portion to the decrease in value due to the loss suffered by the object.
By the same logic, the usurper who possesses the object he has
usurped for his own sake assumes the risk of loss. This is why the
owner can demand that the usurper compensate him for the decrease
in value of the object.

When fructus are produced from the usurped object or the usurper
earns a rent for it, can the owner demand delivery of the fructus or
the rent? Can he make the usurper compensate him if they are lost
for some reason? Can the owner make the usurper pay rent if the
latter uses the object or if he does not use it? By examining the
rules regarding these topics I will demonstrate that they are bor-
rowed from the corresponding rules that govern pledge, rent or the
sale of a specific object.

According to the Hanafis, fructus belong to the owner, whether or
not the usurped object is returned to the owner. But the possession
of the usurper is yad amana, i.e. fructus perish at the owner’s risk.
Unless the usurper consumes them, commits a transgression against
them or refuses to deliver them despite the demand of restoration
from the owner, he is not liable for their loss.?*

These rules raise two questions. First, why do fructus belong to the
owner whether or not he makes the usurper compensate him for the

9 Tahawi, Mukhtasar, 117; Qudart, Mukhtasar, 2:194-95; Sarakhsi, Mabsat (n.d.),
17:177; wid. (1421), 17:206.
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value of the object? As noted, the Hanafis, such as al-Samarqandit
and al-Sarakhsi, hold that once the usurper has paid the value of
the object at the owner’s request, it belongs to the usurper retroac-
tively from the moment of usurpation. According to this explanation,
Jructus belong to the usurper (in fact, this is the solution of the Malikis,
as will be shown). Al-Sarakhst explains this anomaly as follows:

When the usurper pays the value [of the usurped object], fictitious,
rather than real, ownership belongs to him retroactively from the date
of usurpation. This is why the usurper retains the gain (kasb) acquired
by the slave [whom he usurped], but not the child [of the female-
slave that he usurped], since fictitious ownership is sufficient for the
usurper to retain the gain, whereas it is not sufficient for him to retain
the child.*”

This is a tautology that explains nothing. In my view the Hanafis
do not advance a persuasive answer to this question.

Second, why 1is the possession of the usurper yad amana? Al-Sarakhst
answers this question as follows: although fructus are not in the pos-
session of the owner, he can receive them at any time if the usurper
keeps them in his house and does not refuse to deliver them. Therefore,
unless the usurper commits an act that would make him liable for
fortuitous loss, for example, “rejecting the taking possession by the
owner (mufawwit li-yad al-malik)” by refusing to deliver the fructus
despite the demand of the owner, the usurper is not liable.?”® This
explanation echoes the above-cited statement of al-Kasani, “The
transgression [that the usurper commits] consists in removing [the
possession of the owner], rather than in continuing [the possession].”*”

In sum, al-Sarakhsi and al-Kasani assert that the usurper is pre-
sumed to possess the object for the sake of the owner and that, for
this reason, he is not liable for the loss of fructus. But we have already
seen that the usurper is liable for partial loss that occurs to the
usurped object. It is difficult to harmonize the two rules, one about
the loss of fructus and the other about partial loss of the principal.

The two questions, however, are easy to answer if we compare
them with the rules regulating fructus produced by a pledge or the
specific object of a sale. As indicated, fructus produced by a pledge

25 Sarakhst, Sharh, 100-01.
296 Sarakhst, Mabsat (n.d.), 11:54; dbid. (1421), 11:59.
27 Kasani, Bada’* (1402), 7:143; ibid. (1418), 10:7.
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belong to the pledgor, while the pledgee’s possession of them is yad
amana. Likewise, fructus produced by the object of a sale while in the
possession of the seller belong to the buyer, and the seller’s posses-
sion of them is yad amana. The same rules are applied to the case
of a usurper.

The rules governing manfa‘a also are similar to those governing
pledge and rent.

(1) When the usurper enjoys manfa‘a of the usurped object, e.g. by
living in the usurped house, he does not owe rent, whether he restores
it or pays its value to the owner.?”

The Hanafis base this rule on the idea that “manfa‘as do not enjoy
the status as property except by virtue of a contract (al-mandfi‘ la
Wkhudhu hukm al-maliypa illa bi-’l-aqd ).”*” Abu Zahra writes:

An object that legally can be put in use is called ‘a valuable thing’
(mal mutagawwim), since the Lawgiver recognized its essential value and
permitted its use in any manner. It is inviolable and protected, so that
a person who commits a transgression against it is made liable, and
1s required to pay its value or supply a similar object, depending on
the situation.*”

According to such an understanding, manfa‘a, which is in itself not
a thing, cannot be made the subject of indemnification if someone
enjoys it without a contract. El-Hakim invokes “lattachement des juristes
de UIslam a Uexistence d’un dommage stable, concret et en quelque sorte maté-
rializé pour faire naitre un droit a la réparation. Or la perte de la jourssance
est bien loin de présenter ces caractéres.”*®" Johansen writes, “Without a
contract of tenancy or share-cropping (muzara‘a) the use does not
represent a commodity value and is not warranted. Therefore, the
unauthorized use (ghash) of land does not entail the obligation to pay
rent.”?"

But the idea that manfa‘a is not a thing is not self-evident. The
Shafiis, the Hanbalis and the Malikis regard manfa‘a as property.**
Once again, it appears that a usurper can enjoy manfa‘a of the usurped
object because he is liable for its fortuitous loss. Remember the prin-

2% Tahawi, Mukhtasar, 118; Qudurt, Mukhtasar, 2:195; Johansen, Islamic Law, 38.
299 Sarakhst, Mabsat (n.d.), 11:27; ibid. (1421), 11:29.

30 Abu Zahra, Milkiyya, 53.

%01 Hakim, Dommage, 170.

%2 Johansen, Islamic Law, 38.

303 <Alr al-Khafif, “Manafi,” 99.
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ciple embodied in the Prophetic hadith, “Profit is concomitant with
risk.”

(2) The rule governing the case in which manfa‘a is materialized
is exemplified by the following statement of al-Shaybant:

The usurper of a slave made him work to earn proceeds (ghalla). If
this causes a decrease in the slave’s value, the usurper must make up
for the decrease. He then must give whatever remains of the proceeds
as sadaga. The usurper of land sowed one kurr [of seed] on it and the
sowing caused a decrease in its value. If the land has produced three
kurrs [of crop], the usurper must give what remains as sadaga after
deducting the decrease [in value of the land] and the same quantity
of seed as he sowed.”"*

Here it is assumed that the usurper of a slave returned the slave to
his owner, for otherwise he would be required to pay the entire
value of the slave rather than to compensate for the decrease of the
slave in value. The same is true of the usurper of land. It is note-
worthy that the proceeds or the crop belong to the usurper, because
the usurper is required to give them as sadaga. We have seen, how-
ever, that fructus produced by the usurped object belong to the owner,
even if the usurper pays the value of the object to the owner. Why
the difference between proceeds and fructus? Al-Sarakhsi suggests an
answer to this question, citing the case of a usurper who rents the
usurped object to a third person and receives rent. According to al-
Sarakhst, the rent does not belong to the owner but to the usurper
because it is the usurper who created the obligation to pay rent by
concluding a hire contract.™ But it is more plausible that the difference
derives directly from understanding the principle “Profit is con-
comitant with risk” as operating only with regard to manfa‘a, gain
(kasb) and proceeds (ghalla), to the exclusion of fructus (by which I
mean fructus naturales). For example, as noted, on the one hand, the
Hanafis substantially permit the pledgee to benefit from a pledge by
using it gratis or earning rent for it (although they make him give
the rent as sadaga) in accordance with the ancient Iraqi doctrine. On
the other hand, they attribute fructus produced by the pledge to the
pledgor (see pp. 48, 52—4).

30t Shaybant, Saghir (1302), 109. Kuwrr is a measure unit.
305 Sarakhst, Mabsat (n.d.), 15:138; ibid. (1421), 15:154-55.
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Nevertheless, the following example indicates that the earliest
Hanafis held an idea similar to that of al-Sarakhsi: someone usurps
a slave, who then “rents himself (gjara nafsa-hu).” If the usurper takes
the wages that the slave received from his employer and consumes
them, Abt Hanifa holds that the usurper is not required to com-
pensate the owner, whereas Abt Yasuf and al-Shaybani make him
compensate. If the owner of the slave finds the wages intact, they
unanimously permit the owner to demand their delivery.* For Abu
Hanifa wages have a mixed nature. In one sense they are assimi-
lated to fructus, for they belong to the owner. In another sense they
are assimilated to manfa‘a, for the usurper is not liable for having
consumed them. Abt Yasuf and al-Shaybani assimilate them to fruc-
lus, probably because the usurper does not contribute to the pro-
duction of proceeds (wages), since it is the slave himself who concluded
the contract.

I have called into question the theory of the later Hanafis accord-
ing to which by paying the value of the object at the moment of
usurpation, the usurper acquires its ownership retroactively. I will
now show the additional evidence that indicates that the earliest
Hanafis did not adopt such a theory. Let us first consider the solu-
tion mentioned in the As/ of al-Shaybani: if someone usurps a slave
belonging to another person and sells him, the sale is suspended
(mawgif ).>

Generally speaking, a suspended contract becomes valid retroac-
tively, 1.e. from the date of conclusion if affirmed, and becomes inex-
istent (batil) retroactively if rescinded by a person who has the right
to affirm or rescind it. We have seen a similar rule applied with
respect to a pledge: the sale by the pledgor becomes valid retroac-
tively if affirmed by the pledgee and the sale by the pledgee becomes
valid retroactively if affirmed by the pledgor. But we can also explain
the solution mentioned in the As/ by assuming that two principles
governing contracts concluded by an agent are applied to the sale
by a usurper.

(1) Contracts are divided into two groups according to whether or
not the agent must profess that he is acting on behalf of the principal
in order for the contract to take effect in relation to the principal.

%06 Shaybani, Saghir (1406), 445.
%07 Shaybani, Asl, 5:90.
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(1) Al-Samarqgand1 writes, “As for any contract in which it is not
necessary for the agent to profess at the time of contract that he is
acting on behalf of the principal, and it suffices for him to conclude
it in his own name, such as sales, purchases, yaras etc., its effects
accrue to the agent.”* [iaras include rent and employment.

(i) Al-Samarqgandi writes that in the case of marriage, redemp-
tion (khul‘), divorce for consideration, reconciliation on the subject
of retaliation, manumission for consideration, kiaba etc., it is neces-
sary for the agent to profess that he is acting on behalf of the prin-
cipal in order for these contracts to take effect in relation to the
principal.*® Al-Sarakhsi writes about agency in a donation: an agent
1s a messenger (sqfir) or a narrator (mu‘abbir). For the donation to
take effect, it is necessary that the agent profess that he is acting on
behalf of the donor (principal), as the result of which the donation
is regarded as an act not of the agent but of the principal.’’’ He
also states that the same is true of the other gratuitous dispositions,
such as manumission.”!

(2) Al-SarakhsT writes concerning an unauthorized agent ( fudali):

As for a contract that would have been validly concluded if he [viz.
the unauthorized agent] had been authorized by the principal before-
hand, its validity rests on his affirmation. If the principal affirms the
contract, it is treated as if the principal had authorized him [viz. the
unauthorized agent] beforchand.*'?

The unauthorized agent is a person who does an act on behalf of
another person without obtaining the latter’s permission.’”® Let us
apply the two principles to a sale by the usurper, although the usurper
is not regarded as an unauthorized agent, since he sells the usurped
object on his own behalf.

08 Samarqandi, Tuhfa (1964), 3:325; ibid. (1414), 3:235.

309 Samarqandi, Tuhfa (1964), 3:325; ibid. (1414), 3:235. Kitaba or mukataba is a
contract concluded between a slave and his owner according to which the slave
acquires his freedom in consideration, typically a future payment of a stipulated
amount of money in installments. The difference between manumission in consid-
eration and kitaba is that in the former the slave becomes free on the spot or on
the date designated by his owner, whereas in the latter the slave is not freed until
he pays all the amount of money stipulated in the contract.

310 Sarakhst, Mabsat (n.d.), 19:92; ibid. (1421), 19:105.

11 Sarakhst, Mabsat (n.d.), 19:94; ibid. (1421), 19:109.

312 Sarakhst, Mabsat (n.d.), 5:15; ibid. (1421), 5:15.

3 Muhammad Zaki ‘Abd al-Barr, ““Aqd,” 129.
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Suppose that the usurper of an object sells it to a third person.
It is sound to assume that he sells it in his own name. On this
assumption, the sale would be validly concluded between the buyer
and the owner if the owner had authorized the usurper to sell it, in
accordance with the first principle. Then according to the second
principle, if the owner subsequently affirms the sale, it takes effect
in relation to the owner.

As noted, the solution mentioned in the As/ regarding the sale of
a usurped slave can also be explained by applying the rule regard-
ing the sale of a pledge by the pledgee. But we can explain the fol-
lowing text in al-Shaybant’s Jami al-saghir (numbers are mine) only
by applying the above-mentioned principles governing contracts con-
cluded by an agent:

(1) @) If someone usurps a slave and sells him, and, subsequently the
slave-owner makes the usurper compensate him for the value of the
slave, the sale is valid. But (i1) if the usurper manumits the slave before
the slave-owner makes him compensate him for his value, the manu-
mission is not valid. (2) If someone who usurps a slave sells the slave
to another, who then manumits the slave, and then the slave-owner
affirms the sale, the manumission is valid according to Abu Hanifa
and Abu Yusuf, whereas al-Shaybant holds that the manumission is
not valid.*"*

Why, in case (1), is the sale by the usurper maintained if the usurper
pays the value of the slave to the owner, whereas the manumission
cannot be affirmed? As for the sale, al-Sarakhsi states that this is
because by paying the value the usurper retroactively acquires own-
ership of the slave, as noted.*” According to this logic, however, the
manumission declared by the usurper would take effect retroactively
when the usurper pays the value of the slave to the owner. But this
is not the case. Al-Sarakhsi explains this apparent anomaly as fol-
lows: when the usurper pays the value of the slave, the usurper
retroactively acquires fictitious ownership, which is sufficient to make
a sale by the usurper valid retroactively from the moment of the
contract, but not the manumission declared prior to compensation.’'®
Al-Marghinani (d. 593/1197) writes that this is “because ownership

31" Shaybani, Saghir (1406), 465.
315 Sarakhsi, Sharh, 101.
316 Sarakhst, Sharh, 101.
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of the usurper in it [viz. the usurped object] is imperfect, for it is
acquired retroactively or by necessity (li-anna milka-hu al-thabit fi-hi
naqis lLi-thubati-hi mustanadan aw dariratan).” "’

These explanations are hardly persuasive. Let us try to justify the
solutions adopted in the case of a usurper who disposes of the usurped
object by comparing them to dispositions by an unauthorized agent.

(1) As noted, if the usurper sells the object without disclosing the
owner, the validity of the sale is suspended until the owner affirms
or rescinds it. Logically speaking, the usurper who acquires by then
ownership of the object by paying its value to the owner takes his
place and can choose between affirming and rescinding the sale. It
stands to reason, however, that the usurper is not allowed to break
his word and rescind the sale. It follows that the sale becomes valid
automatically and definitely.

In this connection, it is revealing to refer to the case of a person
who performs an act that he is not authorized to perform. If a minor
concludes an onerous contract and comes of age before his guardian
aflirms or rescinds it, the minor can elect to affirm or rescind the
contract, because the guardian had the right to affirm or rescind the
contract to protect the minor whose judgment is considered not to
be legally mature. Conversely, an onerous or gratuitous contract con-
cluded by a slave automatically becomes valid when he is manu-
mitted, because the right to affirm or rescind the contract is given
to the slave-owner to safeguard his own interests, which now are not
taken into account.”® It is clear that the case of the usurper is assim-
ilated to that of the slave: because it is not appropriate to permit
the usurper to break his word, any sale concluded by the usurper
1s automatically affirmed when he acquires ownership of the object.

(i) When a person usurps a slave and manumits him, we can
safely assume that the usurper manumits him in his own name, say-
ing, “I manumit you,” or without disclosing the true owner, simply
saying, “You are free.” According to the first principle the manu-
mission would not be valid, even if the usurper had been authorized
by the owner to manumit the slave. It follows that neither the owner
nor the usurper who subsequently takes his place can affirm the

317 Marghinani, Hidaya, 4:19. For similar explanations, see also ‘Ayni, Binaya,

11:238; Zayla‘t, Tabyin, 5:231.
318 Sarakhst, Mabsat (n.d.), 19:45; ibid. (1421), 19:51-52.
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manumission, according to the second principle. I could find no
Hanafi rule regarding the case of a person who receives a slave as
a pledge and manumits him without permission from the pledgor.

The solutions for case (2) are also best explained by assuming that
the principles governing a contract concluded by an unauthorized
agent are applied: Abt Hanifa and Aba Yasuf seem to have rea-
soned that, as noted, when the slave-owner affirms the sale con-
cluded by the usurper, the sale is considered to be valid from the
moment of its conclusion. Therefore, the buyer has manumitted a
slave that belonged to him. This is why Abt Hanifa and Aba Yasuf
consider the manumission valid. Al-Shaybant seems to have reasoned
that at the moment the buyer manumitted the slave, he belonged
to the deprived person. Therefore the buyer manumitted the slave
as an unauthorized agent. Since he must have manumitted him on
his own behalf, the manumission is definitely invalid, and is not sus-
ceptible to affirmation.

In the foregoing arguments I have demonstrated that the rules
regulating the rights and liabilities of the deprived person and the
usurper are borrowed from other contracts or institutions, such as
pledge, rent, the sale of a specific object and unauthorized agency.
This is predictable. As noted, hardly any opinion concerning usurpa-
tion 1s ascribed to jurists prior to Aba Hanifa. The main rules on
this subject must have been formed in a short period of time, prob-
ably during or just before the lifetime of Abt Hanifa, in imitation
of rules that had already been established. Once formed, however,
the possession of a usurper was regarded as the prototype of yad
daman. We have already seen al-Shaybani assimilate the lessee of a
house who continues to live there after the termination of the con-
tract to a usurper (see pp. 60—61).

The Maliki doctrine

The Maliki jurist Ibn ‘Arafa (d. 803/1401) writes, “Usurpation is the
taking of an object, rather than its manfa‘a, belonging to another ille-
gally and by force but without causing a fear of death.”*"” The rights
that the deprived owner has against the usurper vary depending on
the state in which the object is found.

319 Tbn ‘Arafa, Hudid, 2:466.
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(1) So long as the object is in its original state, having suffered
no physical or legal change, the owner can do nothing but demand
its restoration.*”

(2) If the object itself or its utility has been totally lost, the usurper
is liable. The owner can demand that the usurper compensate him
for the loss by supplying an object of the same kind, quality and
quantity when it is a fungible thing or by paying the value of the
usurped object when it is non-fungible.*!

(3) If the object has suffered partial loss and its utility is partly
lost, or if the object has been disposed of but is still restorable, the
owner can choose between demanding that the usurped object be
restored and demanding that the usurper pay its value.’?

I will examine the Maliki rules concerning estimation of the amount
of money the usurper owes in case of total or partial loss, attribu-
tion of fructus and manfa‘a, and dispositions by the usurper. In brief,
these rules are reduced to the question: who is the owner of the
object, whether real or fictitious?

When the owner demands that the usurper pay the value of the
usurped object, estimation must be made of its value on the date of
usurpation. Regarding a person who usurps a slave and kills him,
Malik states that the amount of money the usurper owes is the value
of the slave on the date of usurpation, even if his value is greater
on the date of the murder.*” The solution is easily explained by the
principle that the owner can elect to claim his ownership of the
object or to transfer its ownership to the usurper retroactively. This
is why, if the owner chooses to make the usurper pay the value of
the usurped object, which in this case is his sole option, the value
is estimated on the date of usurpation, regardless of its fluctuation
until the date on which he makes the usurper compensate him: the
usurper, who killed his own slave, is not responsible to the deprived
person, ie. ‘the ex-owner.’

The solutions for the case of partial loss are easily explained by
the same principle.

320 <Abd al-Wahhab, Ma‘ina, 2:1214-15.

321 Tbn ‘Abd al-Barr, Rafi, 428-29; Ibn al-Jallab, Tafiz¢, 2:274-75.
322 Tbn ‘Abd al-Barr, Kafi, 428-29, 433.

32 Sahniin, Mudawwana, 5:342.
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(1) Ibn al-Qasim discusses the case in which a usurped female
slave suffers partial loss. The owner can elect to demand that the
usurper pay her value on the date of the usurpation or that he
restore her. If he opts for the latter, he cannot make the usurper
compensate him for the decrease in her value. Ibn al-Qasim justifies
this solution as follows:

This is because the usurper became liable on the date of usurpation.
What subsequently assailed her is a natural disaster, for which the
usurper is not responsible. He is only liable for her value because of
the usurpation, for what assailed her is not attributed to his act. He
is liable for her value if she dies. If a defect occurs in her, such as
the loss of eyesight, a hand, a leg and so on, the owner is asked,
“Receive her value on the date of usurpation, or take back your female
slave. In the latter case, you have nothing except her.”**

(2) If the usurper injures a female slave that he usurped, causing a
decrease in her value, the owner is also given the two options, but
in this case he can make the usurper compensate him for the decrease
if he chooses restoration.*”

In case of partial loss, if the owner opts for her restoration, she
has always belonged to the owner (deprived person), so that any
decrease that she suffered in value is at his risk. This is why the
owner cannot demand that the usurper compensate him for the
decrease in value of the usurped slave, unless the decrease is caused
by the destructive act of the usurper.

The Maliki rules about fiuctus are explained by the principle that
they belong to the person who owns the principal.

(1) Ibn Rushd al-Jadd states: Malik prescribes as follows about
“what follows the principal in form and natural disposition,” such
as a baby born of an animal or a female slave. If the principal (an
animal or a female slave) gives birth to a fructus (baby) while in the
possession of the usurper before it perishes, the owner cannot demand
both the payment of the value of the principal and the delivery of
the fructus. If he opts for the value of the principal, he must give up
his claim to the fructus. If he opts for the fructus, he must give up
his claim to the value of the principal.®®

32 Sahnion, Mudawwana, 5:354.

3 Sahntn, Mudawwana, 5:354. For the same solution, see ‘Utbi, Mustakhraja,
11:247.

326 Sahntn, Mudawwana, 5:355; Ibn Rushd al-Jadd, Muqaddamat, 2:497.
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This solution is easy to understand. If the owner (deprived per-
son) retroactively transfers ownership of the principal to the usurper
from the moment of usurpation, fructus produced subsequently belong
to the usurper; if the owner claims ownership of the principal, fruc-
tus belong to him, for the principal proves to have always belonged
to the owner.

(2) According to Ibn Rushd al-Jadd, no opinion is ascribed to
Malik about “what does not follow the principal in form and nat-
ural disposition,” such as fur or milk of an animal, rent and so on.
Ibn al-Qasim states that they are subject to the same rule as in (1).%%7

The Maliki rules on manfa‘a are as follows.

(1) Asked about the case of a person who steals an animal and
rents it to a third person before it dies, Malik responded as follows.
The thief is liable for the payment of its value, but he is not required
to deliver to the owner the rent that he received from the hirer, for
“if I gave the rent to the owner, I would have to give him rent in
the case of a thief who simply uses it. [But this solution is unac-
ceptable,] because the thief is liable.” He added that the thief and
the usurper are different from the hirer and the borrower in a loan
% That is to say, the same rule applies to a usurper.

This solution is also easy to explain by assuming that the thief or
the usurper retroactively acquires ownership of the animal from the
moment of theft or usurpation.

(2) Malik requires a person who lived in a house that he usurped
or a person who cultivated land that he usurped to pay rent.*” Ibn
al-Qasim also states that the scholars whom he trusts hold that the
owner can demand that the usurper pay rent if the latter cultivates
the land or lives in the house that he usurped, but that otherwise
he cannot do s0.* Regarding a person who usurps an animal or a
slave, Malik is credited with two solutions: (i) he permitted the owner
to demand that the usurper pay rent;*' (i) he held that the usurper
who used the animal for several months before he restored it to the
owner did not owe rent to the owner. He adopted the same solution

for use.

this point. Ibn Rushd al-Jadd, Mugaddamat, 2:497.
328 Sahnin, Mudawwana, 5:359.
329 Sahnin, Mudawwana, 5:359.
330 Sahniin, Mudawwana, 5:356.
31 Sahnin, Mudawwana, 5:356.
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about the usurper of a slave.’” Referring to solution (i), Ibn al-
Qasim justifies the difference between a house or land and an ani-
mal or slave by stating that as far as the usurper of an animal or
a slave is concerned, the rent that the usurper owes is offset by the
expenses that the usurper has paid to support them.*”

According to the theory that if the usurped object is returned to
the owner it is considered not to have ceased to belong to the owner,
the usurper would owe rent to the owner, at least in the case in
which the usurper used it. But this solution is not adopted with
respect to an animal and a slave according to solution (i1). Although
the explanation given by Ibn al-Qasim is in itself plausible, it is at
variance with the Maliki rule that the pledgee who rides the animal
owes rent to the pledgor.”” By analogy to solution (ii) the pledgee
should not be required to pay rent.

In my view, the differentiation between the usurpation of an ani-
mal or a slave, on the one hand, and that of a house or land on
the other hand, may have originally derived from a reasoning sim-
ilar to that which I used to explain the differentiation between the
sublease of an animal and that of a house (see pp. 71-73): in view
of the difficulty for the owner to establish the cause of damage if
an animal or a slave is usurped and taken away and subsequently
damaged, some Medinan jurists decided to attribute the risk of loss
to the usurper. This led to the solution that the owner cannot demand
that the usurper pay rent for manfa‘a, if the usurper enjoys it, because
of the principle, “A person cannot profit from an object the risk of
which he does not assume.” Conversely, they enabled the deprived
owner to demand that the usurper of a house or land pay rent, for
it is not difficult for the owner to establish that the usurper caused
damage to the object. In other words, I infer that the Medinan jurists
held a usurper of a house or land liable on the ground of destruc-
tion up to some point in time. This is reflected in the differentiation
between the usurpation of an animal or a slave, on the one hand,
and that of a house or land on the other hand.

The later Malikis are divided over this question. Ibn Rushd al-
Jadd mentions five opinions. The first is that the usurper never owes

32 Sahnan, Mudawwana, 5:356.
333 Sahniin, Mudawwana, 5:359.
3% <Abd al-Wahhab, Ma‘na, 2:1161-62.
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rent to the owner. The second is that he always owes rent. The
third opinion distinguishes between two cases: if the usurper earns
a rent for the usurped object, he is required to hand over the rent
to the owner. If the usurper does not rent it, he does not owe rent
to the owner. The fourth opinion is that in case of use or rent the
usurper owes rent or hands over the rent he received, and that other-
wise he does not. The fifth distinguishes between whether or not the
object 13 an animal, as Malik did in one of the opinions attributed
to him.*

Finally, the rules regarding dispositions by the usurper are in accor-
dance with the Maliki doctrine according to which by paying the
value of the usurped object the usurper acquires ownership of it
retroactively from the date of usurpation. Malik holds as follow:

(1) If the usurper sells the object to a third person and it remains
in its original state as on the date of usurpation, the owner can
choose to demand that the buyer restore it or to affirm the sale. In
the case of affirmation, the owner can demand that the usurper
(seller) hand over the price. The owner cannot demand payment of
the value of the object either from the usurper or the buyer. The
change in its value due to fluctuation does not affect this rule.™ It
is clear that the usurper is assimilated to an unauthorized agent.

(2) If the object does not remain in its original state, e.g. it has
suffered partial loss or produced fructus, the owner is given three
options: making the usurper pay its value, affirming the sale in order
to demand that the usurper hand over the price that he received,
or requiring the buyer to restore the object.”” When the owner
chooses to make the usurper pay its value, the value is assessed on
the date of usurpation, certainly because ownership transfers to the
usurper retroactively from the date of usurpation.®*®

I have examined the positive solutions adopted by Malik and the
Malikis regarding the estimation of the usurped object, attribution
of fructus produced by it and manfa‘a, and sale of it. Most of them
are reduced to two principles. First, by paying the value of the
usurped object on the date of the usurpation the usurper retroac-

35 Tbn Rushd al-Jadd, Mugaddamat, 2:497.
36 Sahnin, Mudawwana, 5:345, 348.

7 Sahnun, Mudawwana, 5:344—45.

3% Sahnin, Mudawwana, 5:342, 352.
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tively acquires ownership of it from that date; and that otherwise it
has always belonged to the owner. Second, the attribution of daman
and that of fructus are effects of ownership. The process by which
the concept of usurpation was introduced is discernible only in the
disputes about whether or not the usurper is liable for payment of
rent. The Medinan or Maliki doctrine on usurpation is highly artificial
and we get the impression that it was made in a short period of
time. The Medinan jurists may have been urged to forge a set of
rules governing usurpation under the influence of the Iraqi doctrine.

The doctrine of al-ShafiT
It is interesting to refer to the doctrine of al-ShafiT, who created an
entirely new theory of usurpation. His theory is based on the idea
that a usurper who has committed an illegal act can never benefit
from the usurped object. To demonstrate this point of view, he argues
as follows. A person who has damaged an object belonging to another
must compensate the owner for the difference between its original
value and its current value, without the owner losing his right to
the object. If we take this solution into consideration, we cannot
maintain that if the usurper damages the object with the result that
it loses its utility, thereby disobeying God, the owner is deprived of
any of his rights. In view of the principle prescribed by God and
over which there is no dispute among the Muslims, namely that the
owner of an object continues to own it unless he expresses his will
to transfer its ownership while he is still alive, no one cannot sub-
stantiate an opinion contrary to this.**

From this premise al-ShafiT draws the following conclusions, which
are far more equitable for us than those of the Hanafis and Malikis.

(1) First, al-ShafiT permits the owner to demand that the usurper
pay the highest value of the usurped object if it is not in the same
status as it was in at the moment of the usurpation. To illustrate
this point, he considers the following example: a female slave worth
100 dirhams was usurped. Subsequently, as the result of education
and growth, her value rose to 1000 dirhams while in the possession
of the usurper, and then fell to 100 dirhams, for some reason, at
which point in time the owner found her. The owner can demand
that the usurper restore her and pay 900 dirhams, i.e. the difference

359 Shafi‘t, Umm, 3:245-46.
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between her highest value in the period during which she was in
the possession of the usurper, and her current value. This case is
assimilated to that in which the value of a female slave worth 1000
dirhams on the date of usurpation has fallen to 100 dirhams on the
date on which the owner finds her. Likewise, in the case in which
the usurper sells her and then she dies, the owner can demand that
the usurper pay her highest value during the period between the
date of usurpation and the date on which she died. Because the
usurper was always under the obligation to restore her to the owner,
he is required to pay the highest value if he cannot restore her.**

(2) Al-ShafiT treats manfa‘a and fructus in the same manner. According
to him, the owner can demand that the usurper of an animal pay
the equivalent rent corresponding to the period between the usurpa-
tion and its restoration to the owner, if the animal has yielded, or
might yield, proceeds. The same solution applies to the case in which
the usurper of a house lives there or might live there, and to the
case in which the usurper of an object uses or might use it. But if
the usurper rents it and receives a sum of money, the owner can
demand that he pay whichever is greater of the equivalent rent and
the sum that he received. In these cases the principle “Profit is con-
comitant with risk” does not operate. If it did, the usurper could profit
from the usurped object. But this is not permitted, for this principle
applies only to an owner. The Messenger of God decided to per-
mit a person who assumes risk to profit from his possession of an
object only when God deems it lawful for him to benefit from it.**

As for fructus, al-Shafi'T states: if a usurped female slave gives birth
to a child, the usurper is under obligation to deliver him (and her)
to their owner. It follows that the usurper must compensate the
owner for the value of the child if he dies before restoration, what-
ever the cause of his death may be.**” The Shafii jurist al-Shirazi
generalizes this solution, writing that in the case of loss of fructus pro-
duced under the possession of the usurper, he is liable for payment
of their value.**

(3) According to al-Shafi‘T, the owner cannot affirm the sale of a
usurped object concluded between the usurper and a third party,

0 Shafist, Umm, 3:246.
S Shafit, Umm, 3:249.
2 Shafih, Umm, 3:248.
3 Shirazi, Muhadhdhab, 1:370.
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for on the date of the sale the usurper did not own it nor was he
authorized by the owner to sell it.”** Likewise, if a usurper acquires
ownership of a slave that he usurped by succession or sale from the
owner, after the usurper sold the slave to a third party, the sale
between the usurper and the third party is null and void and can-
not be affirmed, since the usurper sold an object that he did not
have the right to sell.*®

Section 4 Conclusion

In the original Iraqi system of liability arising from destructive act,
there was only one basis on which someone was liable for damage
caused by his action, apart from destruction by physical contact
(mubashara, as the later jurists would call it): if a person performs an
act that is likely to cause damage or loss and it does in fact lead to
damage or loss, he is in principle liable. Despite the introduction of
the principle embodied in the Prophetic hadith, “A person who places
something outside his limits is liable [for the blood-money] if it causes
injury to someone,” jurists did not immediately generalize the prin-
ciple to regard the illegality of an act as a sufficient ground for hold-
ing a person who performs an illegal act liable for eventual damage
or loss resulting from it.

Meanwhile, in the first half of the eighth century the principle
was established that a person who profits from an object assumes
the risk of loss and wvice versa. This principle was embodied in the
Prophetic hadiths, “A person cannot profit from an object the risk
of which he does not assume,” and “Profit is concomitant with risk.”
The eighth-century Iraqi jurists used this principle to determine to
who the risk of loss in a pledge or a specific object that remains in
the hands of a seller is attributed. They also invoked this principle
to justify the solution that a person who hires an animal for the pur-
pose of travel and violates the contract by traveling beyond the
specified destination assumes absolute lLiability for anything that occurs
to the animal subsequently: by exempting the hirer from payment
of rent corresponding to the period following the violation, i.e. by

W ShafiT, Umm, 3:246-47.
5 Shafit, Umm, 3:252.



CIVIL LIABILITY 121

permitting him to enjoy manfa‘a of the animal for nothing, they were
able to hold the hirer liable. They no doubt applied this principle
first to this case because it was difficult for the owner to establish
that the act of traveling beyond the specified destination was likely
to cause damage or loss to the animal. Whatever the case may have
been, it was not long before they extended this principle to other
cases of a possessor who violates the contract by virtue of which he
begins to possess an object in general.

The rules relating to pledge, rent, the sale of a specific object
elaborated on the basis of this principle, and those governing unau-
thorized agency were synthesized to form the cluster of the Hanafi rules
governing usurpation, which, as a legal concept, scems to have been
introduced for the first time in the first half of the eighth century.

The Medinan doctrine took a similar course as far as rules gov-
erning liability on the ground of destruction, pledge and rent are
concerned. Malik and probably his Medinan contemporaries inher-
ited these rules, but by combining with them the principle that the
attribution of risk is one of the effects of ownership, while giving the
deprived owner the right to attribute ownership of the usurped object
to the usurper retroactively from the date of usurpation if the object
is not in the same status as it was in prior to the usurpation in
return for the payment of its value on that date, they elaborated
consistent, but artificial rules governing usurpation.



CHAPTER TWO

SPECIAL TYPES OF SALE AND THE ORIGIN OF
DIRECT AGENCY

The purpose of the present chapter is twofold. Iirst, I will recon-
struct the original functions of several special types of sale, i.e.
murabaha, tawliya, ishrak and salam (or salgf) and the process by which
they were redefined. Second, I will clarify the process by which the
Hanafi concept of direct agency was formed.

Section 1 Direct agency

Agency (wakdla) is a very important institution in the commercial
activities, and we find a chapter dedicated to it in any standard legal
book. The concept of direct agency has attracted the attention of
several modern Arab authors in the context of comparative law.
Before clarifying their interest in this subject, let us define direct
agency and indirect agency, and then describe the outlines of the
rules concerning their validity and effects.

In modern times, when there are expanding needs for commer-
cial activities, if an agent duly authorized by the principal acts within
the limits of the agency, he can establish a direct contractual rela-
tionship between a third party and the principal, while he acquires
no rights and liabilities, at least if he makes it clear that he acts as
an agent. It should be noted, at this stage, that such a direct con-
tractual relationship also could be established by a messenger (rasil,
safir or mu‘abbir; cf. the Roman nuntius), who acts as an intermedi-
ary in full accord with the instructions given by the principal.

There are disputes, among Muslim jurists, over whether or not
an agent who is empowered to form an agreement and its terms
can establish such a direct contractual relationship between the third
party and the principal, when he discloses the principal, or even
when he does not do so. If he can establish such a direct relationship,
we speak of direct agency. As will be noted, in certain cases the
Hanafis (and the Shafiis) provide that the effect (fukm) of a contract
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accrues to the third party and the principal, while the rights and
liabilities (hugiq, sg. hagq) associated with it are created between the
third party and the agent (I will mention below the examples of
‘effect’ and ‘rights and liabilities’). We also speak of direct agency in
such a case. If, conversely, the contract creates the effect and the
rights and liabilities only between the third party and the agent, who
is required to transfer the benefits of the contract to the principal,
we speak of indirect agency. The Hanafis classify the legal acts sus-
ceptible of agency into three groups, according to the condition under
which an agency is established and who acquires the effect or the
rights and liabilities associated with them.

(1) Marriage,' gratuitous manumission (%g or g ‘ala ghayr mal),?
repudiation’ and contracts in which a person relinquishes his right
in consideration, such as repudiation in consideration,* redemption
(khul*), manumission in consideration (g ‘ala mal),” mukataba (or kitaba)®
or reconciliation over retaliation,” can be the subject of agency only
when the agent discloses to the third party the name of the princi-
pal. In such a case, the effect of the contract and the rights and lia-
bilities arising from it belong to the principal.’

(2) Contracts that take effect only when the object is delivered, such
as donation,” sadaqa,'" loan of a fungible thing (gard, mutuum)," loan
for use (‘@ryypa),"” bail' or pledge,'* are subject to the following rules.

' Sanhari, Masadir, 5:193; Abu Zahra, Milkiyya, 387; Muhammad Yusuf Musa,
Amwal, 374.

2 Abu Zahra, Milkiyya, 387; Marwazi, Kaft, 19:109.

5 Aba Zahra, Milkiyya, 387.

* Sanhurt, Masadir, 5:193; Abu Zahra, Milkiyya, 387, Muhammad Yusuf Musa,
Amwal, 374.

> Sanhuri, Masadir, 5:193; Abu Zahra, Milkiyya, 387, Muhammad Yusuf Muasa,
Amwal, 374.

b Sanhurt, Masadir, 5:193; Abu Zahra, Milkiypa, 387; Marwazi, Kafi, 19:109. For
the definition of mukataba or kitaba, see p. 109, note (309).

7 Sanhiiri, Masadir, 5:193; Muhammad Yasuf Musa, Amwal, 374.

8 Sanhuri, Masadir, 5:193; Abu Zahra, Milkiyya, 387, Muhammad Yusuf Muasa,
Amwal, 374; Marwazi, Raft, 19:109; Shahata, “Nazariyya,” 355.

9 Shahata, “Nazariyya,” 354; Sanhuri, Masadir, 5:196-99; Abtu Zahra, Milkiyya,
387; Chehata, “Concept de représentation,” 440—41.

10 Shahata, “Nazariyya,” 354; Sanhtri, Masadir, 5:196-99; Abu Zahra, Milkiyya, 387.

! Shahata, “Nazariyya,” 354; Sanhtri, Masadir, 5:196-99; Abu Zahra, Milkiyya,
387; Chehata, “Concept de représentation,” 437—40.

12 Shahata, “Nazariyya,” 354; Sanhtri, Masadir, 5:196-99; Aba Zahra, Milkiyya,
387; Chehata, “Concept de représentation,” 438-39.

13 Shahata, “Nazariyya,” 354; Sanhuri, Masadir, 5:196-99.

'* Shahata, “Nazariyya,” 354; Sanhuri, Masadir, 5:196-99.
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(a) If the agent of a person who receives the object, e.g. a donee,
a bailee or a pledgee, discloses the principal, the effect and the rights
and liabilities arising from the contract accrue to the principal; other-
wise they accrue to the agent, who is required to transfer the benefits
of the contract to the principal.

(b) The agent of a person who delivers the object, e.g. a donor,
a bailor or a pledgor, is free to or not to disclose the principal. In
either case, the effect and the rights and labilities of the contract
accrue to the principal.

(3) Regarding sale and yara (rent and employment), the Hanafi
jurists disagree as to whether or not an agent is required to disclose
the principal, but the majority view is that the principal is free to
permit or forbid the agent to disclose him, and that the agent can
elect whether or not to disclose the principal, unless the principal
forbids him to do so. If the agent discloses the principal, the effect
and the rights and liabilities of the contract accrue to the principal.
In most cases, however, the agent is supposed not to disclose the
principal, i.e. he is supposed to act in his own name. In such a case,
the effect of the contract accrues to the principal, but the rights and
liabilities of the contract accrue to the agent."”

Consider the examples of an agent appointed to sell an object
belonging to the undisclosed principal and an agent appointed to
purchase an object for the undisclosed principal. When the agent
sells the object (on the assumption that he observes the instructions
given by the principal), the effect of the contract, i.e. the alienation
of ownership of the object and the acquisition of the price, accrues
to the principal, that is to say, ownership of the object transfers
directly from the principal to the buyer and the price belongs to the
principal. The rights and liabilities of the sale include the obligation
to deliver the object, which is incumbent upon the agent; it is the
agent who has the right to require the buyer to pay the price; if
the buyer discovers a defect in the object, it is to the agent that the
buyer must express his will to cancel the contract.'® If an agent pur-
chases an object, ownership of the object transfers directly from the
seller to the principal, and the price belongs to the seller. But it is

% Chehata, “Représentation,” 538-42; Sanhuri, Masadir, 5:200-05, 221-27;
Muhammad Ytsuf Masa, Amwal, 372—73; Badr, “T'endance,” 382—83.

16 Sanhart, Masadir, 5:211, 222, 225; Chehata, “Représentation,” 538-40; Badr,
“T'endance,” 382-83.
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the agent who can demand that the seller deliver the object; it is
the agent who is required to pay the price; if the agent discovers a
defect in the object, he, rather than the principal, can exercise the
option for defect to cancel the sale, unless he has delivered the object
to the principal.'” The Shafii jurists adopt a similar position.'"® The
Maliki and Hanbali jurists hold that the effect and the rights and
liabilities of the contract accrue to the principal, whether or not the
agent discloses the principal.'

Several modern Arab scholars have been attracted to the rule that
admits direct agency in the contracts that fall within the rubric (3),
in particular sale, even when the agent does not disclose the prin-
cipal, in other words, when the third party does not know his name
or even his existence. This is significant because in the West, Roman
law ignored direct agency. Al-Sanhurt writes that Islamic law, which
allows direct agency, even when the agent does not disclose the prin-
cipal, is comparable to the most developed stage of the Western legal
system.”’ Badr writes that direct agency is a manifestation of the
objective tendency that characterizes Islamic law. By allowing direct
agency Muslim jurists tried to satisfy the desire of the agent and the
principal, insofar as direct agency does not cause damage to a third
party and does not threaten the security of transactions.”” He adds
that Islamic law does not consider the obligation to be based on a
subjective bond between the contracting parties, but rather to be an
objective effect accruing to the property of the principal, whether
disclosed or undisclosed.?

Apart from the seeming modernity of the agency in Islamic law,
what is the origin of the concept of direct agency in a sale? As
noted, Badr explains that Muslim jurists formed the rules governing
agency in accordance with the presumed desire of the principal and
the agent. We assume, for example, that a principal appoints an
agent for the purchase of an object in an attempt to spare time and
effort, and that the agent may want to be exempted from any incon-
venience arising from ownership of the object. Direct agency, as con-
ceived by the majority of the Hanafis, appears to meet these objectives.

7 Sanhari, Masadir, 5:205-06, 224-26; Badr, “Tendance,” 388.
18 Sanhtirt, Masadir, 5:205-06; Badr, “Tendance,” 388.

19 Sanhirt, Masadir, 5:206-07.

2 Sanhiirt, Masadir, 5:207.

2l Badr, “Tendance,” 383-84.

22 Badr, “Tendance,” 392.
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This explanation, although plausible, is difficult to confirm or to
refute. Regarding Hanafi agency, Chehata proposes a more techni-
cal explanation: on the one hand, a contract, which ultimately rep-
resents an expression of one’s will, is a source of rights and liabilities
that are binding only on the agent and the third party who expressed
their wills. On the other hand, it is not the contracting parties, but
the law that gives effect to a contract, such as the transfer of own-
ership, “and the fact [of concluding a contract] which is reputed to
derive from the person who has ordered it, can therefore produce
its legal effects in that very person (et ce fait, réputé étre celur de la per-
sonne qui L’a ordonné, pourrait alors produire ses effects de droit, chez cette méme
personne)” . This explanation is too artificial. Equally unconvincing is
the argument that a contract is a source of rights and liabilities that
are binding only on the agent who made the contract, for one may
just as easily say that the rights and labilities arising from a con-
tract are binding on the principal, who instructed the agent to express
his will.

In my view, there is an /Austorical explanation for the rules concern-
ing agency for sale. To begin with, direct agency in a sale, as con-
ceived by the Malikis, clearly originated in the brokerage (samsara; a
broker is called dallal or simsar), for two reasons. First, brokerage
seems to have existed before the Islamic period.”* Therefore it is
plausible that it provided a model for the agency. Second and more
important, the Maliki positive rules regulating brokerage coincide
with those regulating agency in a sale in general. To demonstrate
this point, consider the following statement attributed to Malik cited
by the Maliki jurist al-BaradhiT (d. 386/996).

As for what itinerants (fawwafun), such as cattle dealers (nakhkhasan)
and whoever usually sells to the public, sell by auction, they do not
assume any responsibility for defect or eviction (ustihgaq). Rather, one
[viz. the buyer]| pursues the owner of the merchandise (al-tiba‘a ‘ala
rabbi-ha), if the merchandise is found [in the possession of the buyer];
otherwise one does not pursue the owner. If the object is returned
because of a defect, the broker (simsar) is required to return the remu-
neration (ju?) to the seller [viz. the principal].?

% Chehata, “Concept de représentation,” 442. See also, idem, “Représentation,”
545—46; idem (Shahata in Arabic), “Nazariyya,” 354.

2 The term ‘simsar derives from the Latin ‘sensal.” C.H. Becker and G.S. Colin,
“Dallal,” in EI, new edition, 9:614b.

» Baradhi‘l, Tahdhib (MS Tunis), 166a-b; bid. (MS Paris), 160b.
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Ibn Farhtn (d. 799/1397) adds:

The same is true of those who sell in a shop to the public in return
for remuneration, of those who are employed to attract customers, and
of a person who is in charge of selling by auction the items included
in an estate. If an object sold by one of them proves to be a stolen
article or a defect is found in it, they are not responsible.*

Juristically speaking, the Malikis regard these sellers as agents. For
example, the Maliki jurist active in Tunis, Abu al-‘Abbas al-Abyant
(d. 352/963—4 or 361/971-2) defines the broker (simsar) as an agent
for the sale of goods and receipt of the price.”” The Maliki jurists
hold that whether or not an agent discloses the principal, the effect
and the rights and liabilities arising from a contract concluded by
the agent accrue to the principal.®® The examples of sale mentioned
in the above-cited texts meet this condition. It seems that for the
Malikis, the rules regulating brokerage served as a model for the
rules regarding agency in a sale.

As for the Hanafi rules, it is doubtful that the rules governing
agency in a sale derive from brokerage, because they seem to have
inherited from some of their Iraqi predecessors a reluctance to declare
brokerage to be lawful. On the one hand, several Iraqgi jurists such as
al-Hasan al-BasrT (b. ca. 22/642-3; d. 110/728),” Qatada (d. 117/
735-6),” Ayyub,” Ibn Sirin (b. 34/654-5; d. 110/728-9)* and al-
Shabt (d. 104/722-3, 105/723-4 or 109/727-8)** are reported to
have seen no harm in a bay‘ al-gima (lit. “sale at market value”). This
1s a contract in which a person (4) says to another (B), “Sell this at
such-and-such amount of money, and take the difference.””* Although
we have little information on its nature, we may surmise that in a
bay al-gima the middleman (B) is supposed to sell the object that the

% Tbn Farhtin, Tabsira, 2:328.

77 Abyani, Masa’il, 21.

% Sanhtiri, Masadir, 5:206-07.

¥ San‘ani, Musannaf, 8:234-35, no. 15020.

% San‘ani, Musannaf;, 8:234, no. 15018.

31 San‘ani, Musannaf, 8:234, no. 15018. This Ayyab is probably the Basran jurist
Ayyub b. Abi Tamima Kaysan al-Sakhtiyani (66 or 68-131/685 or 687-748). Ibn
Hajar, Tahdhib, 1:251-52.

%2 San‘ani, Musannaf, 8:234, no. 15018; Bukhari, Sajik, ijara, 14.

% San‘ani, Musannaf, 8:234, no. 15019.

3 San‘ani, Musannaf, 8:234-35, nos. 15018-20. For similar reports, see Bukhari,
Sahth, ijara, 14.
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principal (4) entrusts with him for a price higher than designated by
the principal, the difference being remuneration or commission.
Consider, on the other hand, the Prophetic hadith transmitted by
the wnad: Ma‘mar and Sufyan al-Thawrt (d. 161/778)—Hammad b.
AbT Sulayman (d. 120/737-8)—Ibrahim al-NakhaT—Abtu Hurayra
and Abt Sa‘d al-Khudr (d. 74/693—4) or one of them: “Whoever
employs someone should specify his wages (man ista’jara ajiran, fa-I-
yusammi la-hu gjarata-hu).”* This seems to be why the Hanafis and
some of their Iraqi predecessors disapproved of brokerage, in which
a broker acts on his own initiative rather than as an employee, and
demands a remuneration or commission that is not fixed.”® It is there-
fore improbable that the Hanafi rules governing the agency in a sale
have their origin in brokerage.

In the following, I will demonstrate that the Hanafi direct agency
originates in the murabafa, which, according to the later Hanafis, is
included in the rubric of ‘trust sales.’

Section 2 Trust sales (buyt® al-amana)

The Hanafi jurist al-Kasani classifies murabaha and tawlya as ‘trust
sales’ (buya‘ al-amana), and writes, “[this i1s] because the buyer places
trust in the seller with regard to the amount of money the seller
gives the buyer as the cost price [for which he acquired the object],
without making the seller produce witnesses or making him swear.”*’
The Hanafi jurist al-Marghinani defines murabaha as “transfer of
ownership of an object that one has acquired in the original con-
tract at a surcharge on the cost price.”” The Shafi‘i jurist al-Shirazi
(d. 476/1083) is more concrete:

% San‘ani, Musannaf, 8:325, no. 15024. I follow al-A‘zami, the editor of San‘ant,
Musannaf, to read as “fa-l-yusammi” instead of “fa-laysa.”

% Tt is said, “Later it was the West which monopolized questions of brokerage.”
G.S. Colin and C.H. Becker, “Dallal,” in £I, new edition, 2:102b—103a. Cf. Sarakhs,
Mabsat (n.d.), 15/115; ibud. (1421), 15:128.

7 Kasani, Bada’'® (1402), 5:223; ibid. (1418), 7:180. See also Ibn Nujaym, Bahr,
6:116.

% Marghinani, Hidaya, 3:56. See also Samarqandi, Tulfa (1964), 2:132-33; ibid.
(1414), 2:105-06.
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Murabaha means the sale [of an object] in which the seller refers to
the cost price (r@’s al-mal, literally ‘capital’) and the percentage of profit.
For example, the seller says, “The cost price of this object was 100
dirhams and I will sell it for 100 dirhams and 1 dirham profit per 10
dirhams.”%

Here the surcharge is defined as a percentage of the cost price, but
there is no harm in defining it as a fixed amount.” The cost price
of a murabaha includes expenses (nafaga) on services, e.g. for fulling
or sewing, rent for transport, foodstuffs and clothes for an acquired
slave etc., in addition to the price for which the seller purchased the
object.*!

Tawlya is resale at the cost price, without any profit or loss for
the seller.” The rubric of ‘trust sales’ may include wadi7‘a or muwada‘a
and wshrak. Wadi‘a is resale at discount from the cost price. Ishrak is
a tawlya with regard to a share of an item: if the seller who has
purchased an item for a dirham resells 100x % (0 < x < 1) of it for
ax dirham, it is an ushrak.

What is the purpose of these sales? According to al-Marghinant
murabaha and tawliya serve certain social needs, for a person who is
not accustomed to commercial transactions needs to rely on mer-
chants to obtain goods at a reasonable price. This is why these sales
are based on trust, i.e. they are intended to prevent a fraud.* Al-
Kasant writes that the buyer in a mwrabaha or a tawlya trusts the
statement of the seller with regard to the cost price without making
him produce witnesses or making him swear; thus, it is necessary to
safeguard the interests of the buyer in case of fraud.™

In an ordinary sale (sometimes called musdwama or mukayasa) the
seller does not designate either the cost price or the profit. The buyer
agrees to the sale at his own risk, and he may not cancel the sale
or require the seller to compensate him for any loss he suffers, if
the seller sells the object at price much higher than he paid for it.
But in a mwrabaha, the seller must designate the cost price and the

3 Shirazi, Muhadhdhab, 1:288.

1 Samarqandt, Tulbfa (1964), 2:133-34; ibid. (1414), 2:106.

' Samarqandi, Tulfa (1964), 2:138; ibid. (1414), 2:110; Qudari, Mukhtasar, 2:33;
Nawawi, Minhaj, 2:78.

2 Samarqandi, Tuhfa (1964), 2:132; ibid. (1414), 2:105; Ibn Qudama, Kafi, 2:99.
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" Kasani, Bada’'c (1402), 5:223; ibid. (1418), 7:180. For a similar explanation, see
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profit. On this basis the buyer agrees to the sale, so that he can
cancel the sale in the case of fraud by the seller in his statement.
It is assumed that the seller will not dare to make a false statement
if he takes into consideration the possibility of cancellation. This is
why the Hanafis regard murabaha and tawlya as a sale that seeks to
protect a buyer who is not accustomed to commercial transactions.

Most modern scholars, such as al-Sanhtri, al-Mahmassant and
Rayner, accept the explanation of the Hanafis. Dib, who has made
a detailed analysis of trust sales, argues as follows: in general fraud
by itself confers no right on the contracting parties, especially the
buyer. Only when flagrant misrepresentation (ghabn _fahish, ghubn fahish)
reaches a certain amount in addition to fraud by the seller can the
buyer rescind the sale. This is because only in such a case is it clear
that the buyer made a mistake about the price or the object and
that the contract was not formed in a normal way. Trust sales are
an exception to this rule. Because the buyer is less vigilant than in
an ordinary sale and the fraud of the seller is particularly unethical
considering the trust the buyer puts in his statement, jurists give the
deceived buyer the right to rescind the contract or to make the seller
compensate him for the difference between the sum he paid on the
basis of the stated cost price and the sum calculated on the basis of
the true cost price, even if the difference is small.*

However, it is doubtful that trust sales were originally intended to
safeguard the interests of the buyer, for three reasons. First, as far
as I know, jurists other than the Hanafis do not explain the pur-
pose of trust sales. It is interesting to note, in this connection, that
the Malikis and Hanbalis refer to bay al-istirsal or bay® al-ist’mana, a
sale that obviously is intended to safeguard a buyer who is not accus-
tomed to commercial transactions. According to the Maliki jurist Ibn
Rushd al-Jadd, this is a sale in which the seller or the buyer acknowl-
edges that he has no idea of the market value of the object and asks
the other party (when he is the buyer) to pay the same amount of
money as he would pay to others in return for it, or (when he is

¥ Sanhuri, Masadir, 2:154-55; Mahmassani, Nazariyya, 2:427; Rayner, Theory,
233-34.

15 Dib, Essai, 169-73. For flagrant misrepresentation, see Muhammad Yasuf
Mausa, Amwal, 404—09; Rayner, Theory, 194—95. It has been remarked that the
Hanafi school (and the other schools, though to a lesser degree) is in general not
willing to make of fraud by word a cause of cancellation of a contract. Linant de
Bellefonds, Traité, 1:358-59; Mahmassani, Nazaryya, 2:427.
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the seller) to receive the same amount of money that he would
receive from others in return for it.*” It need not surprise us that
there was more than one institution that served the same purpose.
But how can we explain the fact that Ibn Rushd al-Jadd in his
description of murabaha and tawlya does not assume that the buyer
knows little about commercial transactions?*

Second, one engages in murabaha or tawliya only when the con-
tracting parties agree to it, i.e., they are not formed automatically
as would be necessary to protect the buyer who knows little about
the market. However, it is sufficient for a buyer who fears that the
seller may deceive him to ask the seller to designate the original cost
so that he may subsequently rescind the sale on the ground of fraud.
The question arises: why are murabaha and tawlya understood as a
type of sale distinct from an ordinary sale, rather than as a varia-
tion of an ordinary sale which is characterized only by the seller’s
statement of the cost price and the profit? Are there any other fea-
tures peculiar to muwrabaha or tawlya?

Third, and most importantly, there are a number of rules that
cannot be explained if we assume that these contracts seek to safe-
guard the buyer. For example, al-Shaybant writes that (1) if the seller
in a murabaha resells the object for the cost price and a surcharge
without informing the buyer that the original seller caused damage
to the object the buyer who subsequently discovers this has the choice
between affirming and rescinding the contract. On the other hand,
he also writes that (2) a mwdéabaha is valid and binding if the seller
does not inform the buyer of the existence of a defect which took
place while in the hands of the seller due to some natural cause.
How can we harmonize the two solutions on the assumption that
the rules governing a murabaha are intended to safeguard a rela-
tionship of trust between the seller and buyer? In both these exam-
ples, the buyer purchases an object for a price which may be higher
than its market value. Why is he protected in case (1), but not in
case (2)?

Some contemporary scholars have speculated about the possible
economic functions of a murabaha. Udovitch writes, “A buyer, for
example, may have been willing to pay a retailer who was at hand

¥ Ibn Rushd al-Jadd, Mugaddamat, 2:139.
# Ibn Rushd al-Jadd, Mugaddamat, 2:125-37.
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a fixed surcharge on the cost of certain commodities in order to
save himself the trouble of obtaining them from a wholesaler who
may have resided at some distance.”* He alludes also to “the tan-
talizing possibilities that it serves as a form of commission sale” and
writes, ““This possibility is supported by the fact that one is allowed
to acquire goods on credit and then resell them on a murdbaha basis,
with the surcharge of either a fixed sum or a fixed rate of profit
based on the purchase price.”” Abdullah Saeed defines the murabaha
more explicitly as a sale in which the seller promises to buy some
goods that he does not own from a third party (original seller) for
the buyer at the price which the seller pays for it plus a profit mar-
gin known both to the seller and to the buyer.”' I think that Abdullah
Saeed is right as far as the original murabaha is concerned. However,
al-Jaziri, on whom Abdullah Saeed relies for this definition, does not
write that the seller sells what he has not yet owned.” Al-JazirT writes
elsewhere that an object that one does not own cannot be the sub-
ject of a sale except in a salam.”® In fact, the Prophet is reported to
have stated, “Do not sell what you do not have (wa-la tabi ma laysa
nda-ka),”* and a hadith reads, “The Messenger of God prohibited
the sale of an object that one does not own but permitted the salam
(naha rasal Allah ‘an bay* ma laysa “inda al-insan wa-rakhkhasa fi al-salam).”>
To substantiate Abdullah Saeed’s thesis, it is necessary to show that
prior to the introduction of the Prophetic hadiths or possibly despite
them, a mwrabaha could be formed before the seller acquired the
object.

The resale of what a person does not own is technically called a
muwasafa (‘detailed description’), for the buyer describes in detail what
he wants the seller to acquire for him.” It is generally prohibited.
Among those jurists who are reported to have disapproved of it are
Ibn ‘Umar (d. 73/692-3),”” Masrtuq (d. 62/681-2 or 63/682-3),

1 Udovitch, Partnership, 221.

% Udovitch, Partnership, 221-22.

>l Abdullah Saced, Islamic banking, 76.

2 Al-Jaziri, Madhahib, 2:278-80.
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> Ibn AbT Shayba, Musannaf, 4:316, no. 20492.

% Kasani, Bad@’c (1402), 5:146-47; ibid. (1418), 6:568.
° San‘ani, Musannaf, 8:42, no. 14223.

> San‘ani, Musannaf, 8:43, no. 14229; Ibn Abi Shayba, Musannaf, 4:443, no.
21900.

% Ibn AbT Shayba, Musannaf, 4:316, no. 20493.
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al-Hasan al-Basr1,” Qatada,” Ibn al-Musayyab (b. 15/636-7; d. 93/
711-2 or 94/712-3),°! Ibrahim al-Nakha‘T,”” Tawas,” al-Zuhri®* and
Jabir b. “Abd Allah (d. 73/692-3, 77/696-7 or 78/697-8, 94 years
old).” But the very fact that many jurists are reported to have for-
bidden a muwasafa suggests that it was commonly practiced. In fact,
one of ‘the seven Medinan jurists’ al-Qasim b. Muhammad (d. 101/
719-20, 102/720-1, 106/724-5, 107/725-6 or 112/730-1) is reported
to have seen no harm in a muwasafa.”® The Medinan traditionist
Ja‘far b. Burgan al-Kilabt (d. 150/767-8, 151/768-9 or 154/770-71,
44 years old) is reported to have stated, “We used to deem it one
of the best sales (ma kunna nara-hu illa min ahsan al-buyu‘),” before al-
Zuhri disapproved of the sale of what one does not own.”” Al-Sha‘bi
1s also reported to have stated, “There is no harm in it, [but] he
[viz. the buyer] is free to cancel [the sale],” when ‘Abd al-Malik b.
Iyas asked him about the following case: a person (4) went to another
(B) to buy an object B did not own. Then when B bought it, B
demanded that 4 take delivery of it.”® This may reflect the stage in
which the prohibition of muwasafa came to be widely accepted.

I will attempt to recover the original functions of murabaha, tawliya
and wshrak. 1 ignore wadia, however, for it is rarely referred to in
the legal sources or hadith collections.

1. Murabaha

I have noted above that the profit in a murabaha can be defined as
a fixed surcharge or as a percentage of the cost price. But Ibn al-
Qasim in the Mudawwana states, “If it is sold by ‘eleven-tenths’ (‘ashra
ahad ‘ashar), the rules I mentioned regarding a murabaha applies,” after

% San‘ani, Musannaf, 8:42, no. 14225; ibid., 8:43, no.14228; Ibn Abi Shayba,
Musannaf, 4:316, no. 20497; wbd., 4:443, nos. 21899, 21901.
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considering a case relating to a resale with a surcharge of 100
dirhams.® This is to say, an ‘eleven-tenths’ sale is distinguished from
murabaha. ‘Eleven-tenths’ sale is the literal translation of the Persian
‘dah yazdah. The Shafii jurist al-Shirazi and the Hanafi jurists al-
Sarakhsi and Ibn al-Humam (d. 861/1457) suggest that this name
comes from reselling an object on the basis of the cost price and a
one-tenth profit. If the surcharge is two-tenths, it will be a ‘twelve-
tenths sale’ (bay* dah davazdah).”” The Persian origin of murabaha is
further suggested by a hadith in which Ibn ‘Abbas (d. 68/686—8)
disapproves of murabaha, saying, “T'his is a sale of the Persians (wa-
dhaka bay* al-a‘ajim).”""

We can infer therefore as follows: in Medina, murabaha originally
meant resale at the cost price with a fixed surcharge. Subsequently
another type of resale was introduced, i.e. a resale at the cost price
with a surcharge defined in terms of a percentage to the cost price.
This resale was of Persian origin, and both transactions came to be
called murabaha indiscriminately. Something similar may have occurred
in Iraq. In a report recorded in the Musannaf of Ibn AbT Shayba,
the Kufan jurist Sa‘td b. Jubayr expressed his disapproval of eleven-
tenths or twelve-tenths sale. On hearing this, a certain Bukayr b.
‘Atiq asked him, “What can I do?” Sa‘id said, “Say, ‘I bought this
at such-and-such a price, so I sell it at such-and-such a price’,”” i.e.
at a fixed price. This report may suggest that a resale with a fixed
surcharge was distinguished from an eleven-tenths or twelve-tenths
sale. Although the report does not identify the name of the trans-
action that Sa‘id permitted, it is reasonable to assume that it was
murabaha following the above-cited statement of Ibn al-Qasim. Why,
however, did Sa‘id b. Jubayr disapprove of an eleven-tenth or twelve-
tenths sale?

It 1s not just Ibn ‘Abbas and Sa‘id b. Jubayr who are reported
to have disapproved of an eleven-tenths or twelve-tenths sale. The
same view is attributed to Masruq” and ‘Ikrima (d. 105/723—4, 80
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years old).”* Ibn ‘Umar is reported to have disapproved of a twelve-
tenths sale, regarding it as 726a.”” But Ibrahim al-Nakha‘T,’® Ibn Sirin’’
and Shurayh™ are reported to have seen no harm in it. The state-
ment ascribed to Ibrahim, “We used to disapprove of it, but nowa-
days we see no harm in it””? seems to reflect the historical fact that
the eleven-tenths or twelve-tenths sale, which were at first consid-
ered illegal, came to be legalized. If so, why did the Iraqi jurists first
disapprove of an eleven-tenths or twelve-tenths sale, and why did
they change their position? To answer these questions, let us take
up again the statement ascribed to Sa‘ld b. Jubayr, “Say, ‘I bought
this at such-and-such a price, so I sell it at such-and-such a price’.”
There are two possible interpretations for this statement. To illus-
trate the first possibility, consider the case of a person who pur-
chased an object for 100 dirhams and resells it for 110 dirhams. In
this case, the statement, “I sell it at a surcharge of 10 percent” is
equivalent to the statement, “I sell it for 110 dirhams.” Sa‘7d may
have preferred the latter expression, which is clearer than the former.

The second possibility is that Sa‘id required that for the resale to
be valid the seller actually own the object intended for resale, as
suggested in his statement, “Say, T bought this at such-and-such a
price, so I sell it at such-and-such a price’.” That is to say, Sa‘Td
prohibited an eleven-tenths or twelve-tenths sale because the seller
had not yet acquired the object at the moment when the resale was
concluded. A report recorded in the Sunan al-kubra of al-Bayhaqt
may be invoked to confirm this interpretation. ‘Ubayd Allah b. Abt
Ziyad or ‘Ubayd Allah b. Abi Yazid, who heard Ibn ‘Abbas pro-
hibit an eleven-tenths or twelve-tenths sale, referred to the possibil-
ity that the prohibition applies only in the case of a seller who
designate the cost price at the moment of payment, rather than when
he says, “This belongs to you by virtue of an eleven-tenths or twelve-
tenths sale.”® This report raises the question about whether the seller

" Tbn Abi Shayba, Musannaf, 4:414, no. 21580.

7 San‘ani, Musannaf, 8:232, no. 15010.
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does not designate the cost price before the moment of payment
because he has not acquired the object and therefore does not know
the cost price at the moment of the contract, or he does not des-
ignate it even though he has acquired the object and knows it.
Although it is impossible to determine which the case is, I prefer
the first possibility. It seems curious that the buyer does not ask the
seller to designate the cost price even though the seller has already
acquired the object and therefore knows the cost price.

I infer the following. In practice an eleven-tenths or twelve-tenths
sale, or a murabaha could be concluded whether or not the seller had
acquired the object. Subsequently a transaction concluded before the
seller has acquired it came to be prohibited, while only a resale of
an object that the seller has acquired at the cost price with a sur-
charge was considered lawful. T will substantiate my inference by
analyzing the positive rules concerning a murabaha described in the
Asl of al-Shaybant and in the Mudawwana. As will be demonstrated,
the rules in the As/ best fit the assumption that at the moment when
the seller acquires the object affer a murabaha has been concluded,
its ownership transfers directly to the buyer, whereas the rules in the
Mudawwana are based on the assumption that the seller in a murabaha
sells what he has acquired.

The doctrines of al-Shaybani and the Iraqi jurists

The Hanafis prohibit the sale of an object that one does not own
and the resale of an object one has purchased but not yet taken
possession of, with the sole exception of salam. For this reason Hanafis
argue about murabaha on the premise that the seller possesses the
object, as indicated in its definition by al-Marghinani, “Iransfer of
ownership of an object that one has acquired in the original contract
at a surcharge on the cost price.”®" However, it is easier to explain
the positive rules regulating the murabafa as mentioned in the As/ of
al-Shaybani, on the assumption that the murabaha is concluded before
the seller acquires the object through the ‘original sale’ (which is
formed later in time than the murabaha). To demonstrate this point,
let us compare the rules governing the murabaha with those govern-
ing the case of the object of an ordinary sale that suffers loss or

81 Marghtnani, Hidaya, 3:56. See also Tahawi, Shurit, 143.
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damage, or produces fructus while in the possession of the seller (see
pp. 77-89). The numbers in column one are those which appear in
the published edition of the As/, but the letters of the alphabet have
been added by me. “Owner (mawla) [of the slave]” refers to the orig-
inal seller, i.e. the seller in the original sale. “Seller” and “buyer”
mean respectively the seller and the buyer in a mwabaha.™

Murabaha

Ordinary sale

2 (a) If a slave that someone has
purchased is injured in an accident
or loses his eyesight, or a defect (‘apb)
occurs in an animal, foodstuff or a
piece of cloth that he has purchased,
there 1s no harm in reselling it
through a murabaha.

Just as the fact that a piece of
cloth that has become yellow or dirty
decreases in value does not prevent
it from being sold in a murabaha.
(b) Natural loss of the proceeds (ghalla)
produced by a slave (khadim), an ani-
mal, a house or a slave (abd)® [viz.
the object of the original sale] does
not prevent the principals from being
sold in a murabaha, for the proceeds
are not the subject of the sale (i.e.
murabaha).

3 (a) If the owner causes a defect in
the slave [viz. the object of the orig-
mnal sale], the seller cannot sell the
slave in a muwrabaha, unless he informs

the buyer of what happened.

If the object has been partly dam-
aged due to a natural cause, the
buyer can choose to maintain or can-
cel the contract. If he maitains it, he
cannot demand a reduction of the
price unless the seller has refused to
deliver the object.

If the proceeds produced by the
object have been lost due to a nat-
ural cause, the sale is binding, and
the buyer may not demand a reduc-
tion of the price.

If the seller has partly destroyed
the object, the buyer can choose to
maintain or cancel the contract. If
he maintains it, he can demand a
reduction of the price in proportion
to the magnitude of decrease in value
of the object.

8 Shaybani, Agsl, 5:146-48. See also, Shaybani, Saghir (1406), 346-48.
# The difference between a khadim and a ‘abd is not clear. The former may refer
to a domestic slave, whereas the latter may refer to a labor slave.
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Murabaha

Ordinary sale

(b) The same rule applies to the case
in which a third person causes a
defect, for he is required to com-
pensate for the decrease in value. If
he causes the defect with the con-
sent (wdhn) of the owner, his act is
identified with that of the owner. If
the seller sells the slave in a murabaha
without informing the buyer of what
happened, the buyer has the right to
affirm or rescind the contract.

(c) In the cases in which the buyer
has the right to affirm or rescind the
contract, he loses this right if he
totally or partially destroys the object.
The contract is now binding on him,
and he may not demand a reduc-
tion of the price.

4 (a) If a female slave, a sheep, a
cow or a camel gives birth to a child,
or if a tree bears fruit, there is no
harm in selling them in a murabaha,
and the child or the fruit should be
delivered to the buyer.

(b) If it is the owner who destroys
these fructus, the seller cannot sell the
object in a murabaha, unless he informs
the buyer of what happened.

5. If a child [whom a female slave
gave birth to] has died or the fruit has
been lost due to a natural disaster,
the seller can sell the principal in a
murabaha without informing the buyer
of what happened, just as in the case
in which the value of the principal
has decreased due to a natural cause.

If a third person has partially
destroyed the object, the buyer is
given the right to maintain or can-
cel the contract. If he maintains it,
he cannot demand a reduction of the
price, but he can demand that the
destroyer make up for the decrease
in the value of the object.

When the buyer totally or partially
destroys the object, the contract is
binding on the buyer, even if a defect
existed in the object at the moment
of delivery. The buyer cannot de-
mand a reduction of the price.

Fructus produced by the principal
belong to the buyer. They do not
affect the validity and terms of the
contract.

If the seller has destroyed the fruc-
tus, the buyer can elect to maintain
or cancel the contract. If he main-
tains it, he can demand a reduction
of the price.

If the fructus have been lost due to
a natural cause, the contract is bind-
ing on the buyer, who cannot de-
mand a reduction of the price.
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In case 2 (a) the rule is that if the decrease in the value of the
object is due to a natural cause, the price in the murabaha is calculated
on the basis of the cost price, and the decrease in value is not taken
into account. In other words, the risk of loss is attributed to the
buyer. This rule is similar to the corresponding rule in an ordinary
sale, except that the buyer in an ordinary sale has the right to can-
cel the sale, whereas such a right is not mentioned with respect to
a murabaha. As regards also cases 2 (b), 3 (c), 4 (a) and 5, it is obvi-
ous that a murabaha is subject to the same rules as an ordinary sale.

It is difficult to understand the meaning of the rule mentioned in
cases 3 (a) and 4 (b), “the seller cannot sell the object in a murabaha,
unless he informs the buyer of what happened,” for it is not clear
whether or not the seller can offer a mwabaha on the basis of the
cost price in the original sale without any reduction of the price.
The meaning of this rule is suggested by the rule that if the seller
in the original sale spontaneously reduces the original price after a
murabaha has been concluded, the price of the murabaha 1s also reduced
accordingly.?* We infer from this rule that in cases 3 (a) and 4 (b),
where the price in the original sale is automatically reduced, the
price in the murabaha is affected accordingly. It follows that the rule
“the seller cannot sell the object in a muwabaha, unless he informs
the buyer of what happened” amounts to saying that only if the
seller offers the buyer the price calculated on the basis of the reduced
price in the original sale is the murabaha valid. This rule coincides
with the rule adopted in the case of partial destruction by the seller
in an ordinary sale, except that the buyer in an ordinary sale has
the right to cancel the contract.

The same coincidence is observed in case 3 (b) in which a third
person causes a defect in the object without the consent of the orig-
inal seller, and the seller informs the buyer of this event. In this case
the price is not reduced, but the buyer in a murdbaha can make the
third person compensate him for the decrease in the value of the
object due to the destruction. The same rule is adopted in an ordi-
nary sale, except that here also the buyer can elect to cancel the
contract.

Thus, we find striking similarities between the rules regulating what
occurs to the object of a murabaha after the original sale was made

8 Marwazi, Kafi, 13:99.
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and before the buyer takes delivery of the object, and the rules reg-
ulating what occurs to the object of an ordinary sale after it was
concluded and before the buyer takes delivery of the object, on the
condition, it should be emphasized, that the seller in a murdbaha
informs the buyer of what occurred to the object if the seller is
required to do so. Indeed, the right to cancel the contract conferred
upon the buyer in an ordinary sale with respect to cases 2 (a), 3 (a),
(b) and 4 (b) is not given to the buyer in a murabaha, but I have
inferred that this right derived from the option for defect, which
originally operated with respect to a defect that existed prior to the
contract and was later extended to the case of a defect that occurs
after the contract and before delivery (see p. 92). Therefore, the case
in which the seller in a murabaha has acquired the object but has
not yet delivered it to the buyer (whether it remains in the hands
of the original seller or has passed to the hands of the seller) is assim-
ilated to the case in which an ordinary sale was concluded between
the original seller and the buyer, who has not yet taken delivery of
the object. This assimilation would be easily justified, in the Hanafi
view, by assuming that the buyer affirms, with the consent of the
seller, the (original) sale that the seller has concluded with a third
party (the original seller): as noted, when 4 affirms, with B’s con-
sent, a sale that B concluded with a third party, B is treated as if
he had acted as an agent for 4.

In fact, the rules governing a murabaha are reminiscent of the
Hanafi rules governing a sale concluded by an agent who does not
profess that he is acting on behalf of the principal. As noted, in such
a sale, (1) the effect of the contract (e.g. transfer of ownership) belongs
to the principal, whereas (2) the rights and liabilities arising from
the contract are created between the agent and the third party, that
1s to say, they are the contracting parties to the original sale. Let us
illustrate these points.

(1) In case 2 (a), it is the buyer who bears the risk of loss. This
1s easily explained by assuming that the seller is a ‘trustee’ (amin or
mw’taman, see pp. 38-40) who possesses the object that belongs to
the buyer. In case 3 (b), the third person who causes a defect in the
object while in the possession of the seller is responsible to the buyer
for the decrease in value. This solution also indicates that owner-
ship of the object is considered to have transferred directly from the
original seller to the buyer at the moment of the conclusion of the
original sale.
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(2) The following cases cited in the jami‘ al-kabir of al-Shaybani
indicate that the contracting parties to the original sale are the third
party (original seller) and the seller in a mwrabaha rather than the
buyer: A sells his house, worth 3000 dinars, to B for 3000 dinars
and B takes possession of it. Then C acquires the house (1) exercis-
ing the right of pre-emption against B, or (i) through a murabaha
that he concludes with B. Subsequently 4, who “has become sick
(marida),” reduces the price of the sale between himself and B to
2000 dinars. On the assumption that later ¢ inherits 4, while B does
not, al-Shaybant adopts the following solutions: (i) if ¢ has exercised
the right of pre-emption to purchase the house for 3000 dinars, ¢
cannot demand that B pay back 1000 dinars; alternatively, (i1) if ¢
has purchased the house from B through a murabaha, ¢ can demand
the reduction of the price of the murabaja in proportion to the amount
of the reduction in the original sale between 4 and B.%

The rule underlying the solutions given to cases (1) and (i1) is that
dispositions made by one who “has become sick,” or technically,
who suffers from ‘death-sickness’ (marad al-mawt) are valid only inso-
far as they do not diminish the value of his property if they are
made in favor of one of his heirs.* The term ‘death-sickness’ in its
technical sense signifies a true sickness as well as certain circum-
stances which “cause a fear of death (mukhawwif)” and which in fact
lead directly to death (sometimes expressed by the phrase “the sick-
ness from which one died (al-marad alladhi mata fi-h2)”). For exam-
ple, a prisoner who has been sentenced to death, a soldier on the
battlefield, and a voyager on a ship struck by a storm are all con-
sidered to suffer from a death-sickness if they die in these situations.”
Taking this rule into consideration, it can be concluded that in case
(1) C1s considered to have purchased the house from A, who, suffering
from death-sickness, is prohibited from making a gratuitous disposi-
tion in favor of C, who later proved to be one of his heirs. In case
(i1), A concluded the original sale with B, in whose favor 4 was
authorized to make a gratuitous disposition to the extent of one-
third of the estate (i.e. 1000 dinars), because B proved not to be an
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heir.® The rule is that bequests and gratuitous dispositions by a per-
son suffering from ‘death-sickness’ for a non-heir that individually or
jointly do not exceed one-third of the estate are valid without the
permission of the heirs.* Subsequently B sold the object in a murabaha
to C, who was a third party to the original sale.

Thus, al-Shaybani treats a murabaha in the same manner as a sale
that has been concluded by an unauthorized agent and subsequently
1s affirmed by the principal. However, this treatment leads to a curi-
ous rule: al-ShaybanT states, with regard to case 2 (a), that the seller
may offer a murabaha over a slave without informing the offeree (the
would-be buyer in the murabaha) that the slave lost his eyesight while
in the seller’s possession, even though the value of the slave has con-
siderably decreased. Of course, the offeree is not obliged to accept
the offer. But is it not unjust that the buyer who was not aware of
the accident may not cancel the contract, whereas if he had been
informed of it, he would not have agreed to the muwrabaha? Al-
Shaybani himself was not convinced of this solution, because he
reportedly stated in Nawadir Hisham,” “This solution applies only
when the decrease due to the defect is negligible. If the decrease
due to the defect is such that it is considered fraudulent [to sell the
object at the cost price plus a surcharge], he should not sell it [viz.
the object] in a murabaha (in naqasa-hu al-‘ayb qadra ma la yataghabanu
al-nas fi-hi lam yabi~hu murabahatan).”®" Also Zufar (b. 110/728-9; d.
158/774-5), one of the disciples of Abti Hanifa, was not satisfied
with this solution when he prohibited a murabaha in such a case
unless the seller informs the buyer that the defect occurred after he
took delivery of the object from the original seller.”” Why did al-
Shaybant in the As/ overlook such an injustice?
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is the consideration for the principal (asl) of the object. As long as the principal is
remaining, therefore, there is no reduction of the price, on the condition that the
loss is not due to the act of the seller. Sarakhsi, Mabsat (n.d.), 13:79; ibid. (1421),
13:94-95. For similar justifications, see Kasani, Bada’t (1402), 5:223; wbd. (1418),
7:180; Marghmani, Hidaya, 3:58. We have seen the same argument regarding the
attribution of risk in the sale of a specific object. See pp. 79-80.



SPECIAL TYPES OF SALE AND THE ORIGIN OF DIRECT AGENCY 143

In my view, this rule and the other rules governing the murabaha
are best explained by assuming that (1) they originated at a time
when a murabaha, or an eleven-tenths or twelve-tenths sale, used to
be concluded before the seller acquired the object, and that (2) in
such a murabaha the seller, who purchases the object in his own
name, acted as an agent for the buyer. It follows, for example, that
when the seller purchases the object of the murabaha its ownership
transfers immediately to the buyer, with the result that the defect or
the loss suffered by accident while in the possession of the seller is
the responsibility of the buyer, who can demand a reduction of the
price from neither the original seller nor the seller. Al-Shaybani
retains these ancient rules, although he takes it for granted that the
seller has acquired and taken possession of the object when he con-
cludes a murabaha.

There is additional evidence to suggest that a murabaka used to
be made before the seller acquired the object. First, I have men-
tioned the report in which Ibn ‘Abbas disapproves of an eleven-
tenths sale and the comment on it by ‘Ubayd Allah b. AbT Ziyad
(or Yazid) (see pp. 134—35). Second, to Ibn “‘Umar is attributed the
statement: “A twelve-tenths sale is rba (bay* dah davazdah riba).”” If
a murabaha 1s concluded before the seller acquires the object, he can
safely earn the profit represented by the surcharge on the cost price
without assuming risk of loss. I imagine that this is why a twelve-
tenths sale was considered to constitute r7ba. Conversely it is difficult
to account for this statement if we assume that a muwrabaha may not
be concluded until the seller has acquired and taken possession of
the object, for the seller will not offer a murabaka if the value of the
object rises after its acquisition, and if its value declines few people
will agree to buy the object in a murabaha.

Nevertheless, the merit of the original murabaha is obvious. Suppose,
for example, that 4 is a local merchant dealing with cloth or slaves
and B is a merchant engaging in a long-distance trade. If 4 can sell
to B cloth or a slave that he has not yet acquired in a murabaha, it
will be beneficial to both of them. 4 can safely earn a certain percent-
age of the cost price for which he will acquire the object designated
in the contract. B can take advantage of the knowledge and the
experience of 4 to obtain the objects safely and at a reasonable cost.

9% San‘ani, Musannaf, 8:232, no. 15010.
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Finally, let us say a word about two principles that may have orig-
inated in the murabaha.

(1) The first relates to direct agency, one of the main themes of
this chapter. I have indicated that the rules governing a murabaha
resemble those governing a sale concluded by an agent without dis-
closing the principal. As noted, no statement attributed to any of
the Companions or the Successors concerning such agency is extant,
whereas a number of statements are attributed to the Companions
and Successors on the subject of the murabaha. Therefore, it is likely
that the murabaha served as a model for the Hanafi rules regarding
agency in sale and other onerous contracts. I discuss here an addi-
tional example of similarity between a murabaha and a sale concluded
by an agent who does not disclose his principal.

This example relates to the case of a seller who gives as the cost
price an amount of money greater than the sum that he actually
expended: according to Abt Hanifa and al-Shaybani, a buyer who
has been thus deceived has the right to affirm or rescind the contract;
however, in case of affirmation, he cannot demand a reduction of
the price. Unlike Abtu Hanifa and al-Shaybani, Abt Yuasuf holds
that the buyer can demand a reduction of the price to the price cal-
culated on the basis of the sum that the seller has actually expended.”

This opposition parallels the difference between the solution adopted
by Abt Hanifa and al-Shaybani and the solution adopted by Abu
Yasuf with regard to the case of a person who was appointed as an
agent for purchase and violated the instructions of the principal.
According to the majority of the Hanafis including Abtu Hanifa and
al-Shaybani, such an agent is considered to have purchased the object
on his own behalf.” As an example, if an agent who is instructed
to purchase a slave purchases one-half of the slave and manumits
him, al-Shaybant declares the manumission to be valid to the extent
of one-half of the slave, because it belongs to the agent. Abu Yusuf
holds that the manumission is invalid, because ownership of the slave
is suspended until the principal chooses between affirming and rescind-
ing the purchase by the agent.” In addition, contrary to the majority
of the Hanafis, Abt Yasuf holds that most of the rights and liabil-

9 Shaybani, Asl, 5:155; ShafiT, Umm, 3:93.

% Samarqandi, Tulfa (1964), 3:324; ibid. (1414), 3:234; Sarakhsi, Mabsat (n.d.),
19:44; ibid. (1421), 19:50.

% Sarakhst, Mabsat (n.d.), 19:44; ibid. (1421), 19:50.
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ities of a sale are created between the third party and the principal
if the agent follows the instruction of the principal.”’

Let us apply the reasoning of Abt Hanifa and al-Shaybani and
that of Abt Yasuf with regard to the case of a seller in a murabaha
who makes a false statement concerning the cost price. According
to Abt Hanifa and al-Shaybani, when the seller violates the murabaha
by making a false statement, the seller resells what he purchased on
his own behalf in a sale that the buyer believes to be a murabaha.
If, in this case, the buyer can demand that the price be reduced to
the sum calculated on the basis of the true cost price, this amounts
to enabling him to impose a new sale on the seller. Abt Hanifa and
al-Shaybant do not support this, but they permit the buyer to rescind
the sale (that he believed to be a murabaha) because of the fraud by
the seller. According to Abu Yusuf, when the seller concludes the
original sale, the effect and the rights and liabilities arising from it
accrue to the buyer. This is why the buyer can demand a reduc-
tion of the price, but cannot rescind the muradbaha. Thus the seller
is treated as if he were a mere messenger for the buyer. Therefore
the case of a seller who makes a false statement on the cost price
resembles that of a messenger who embezzles part of the sum that
the principal handed over to him, which fact does not affect the
validity of the sale.

I surmise that historically the view of Aba Hanifa and al-Shaybani
on the one hand, and the view of Abtu Yusuf on the other hand,
with respect to the case of an agent who violates the instructions of
his principal, originated in their respective solutions to the case,
among others, of the seller in a murabaha who makes a false state-
ment on the cost price.

(2) The second principle that may have one of its origins in murabaha
is the one prohibiting the sale of an object that one does not own.
We find the following report in the Musannaf of Ibn Abi Shayba:
Ibn ‘Abbas disapproved of “a sale causing quarrelling (bay* al-mushaqqa),
i.e. the murabaha.”® We can easily understand why the original
murabaha often led to disputes between the contracting parties, for
neither the cost required to acquire the object nor the state in which
the object will be on the date on which delivery falls due was known

9 Chehata, “Représentation,” 542-43, 545-46.
% Ibn AbT Shayba, Musannaf, 4:481, no. 22288.
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at the moment of the contract. The principle prohibiting the sale of
an object that one does not own may have been introduced to reg-
ulate the murabaha among others.

The Medinan doctrine

As noted, the eleven-tenths or twelve-tenths sale was of Persian ori-
gin and was transmitted to the Hijaz. It is not clear when it arrived
there, but in the Mudawwana almost all the rules governing murabaha
are ascribed to Malik and in particular to Ibn al-Qasim. They are
far more faithful to the principle that the seller must own the object
at the moment of a muwrabaha than al-Shaybani, whose solutions retain
almost intact the residual influence of the original murdbaha (the
eleven-tenths or twelve-tenths sale) that was supposed to be con-
cluded before the original sale. It is helpful to compare the solutions
of Malik and Ibn al-Qasim with the corresponding solutions of al-
Shaybani.

(1) Someone purchases an object, and subsequently a defect occurs
in it. Ibn al-Qasim states that he cannot resell it in a muwrabaha unless
he informs the buyer of what happened to the object.” Al-Shaybani
does not require the seller to mention the existence of the defect.

(2) Ibn al-Qasim holds that a seller who caused a decrease in the
value of the object cannot sell it in a murabaha unless he informs the
buyer of what he did.'™ A corresponding rule is not mentioned in
the Asl. But we can infer the solution al-Shaybani would adopt with
respect to such a case: by causing a decrease in the object, the seller
is considered to have violated the murabaha, and the buyer can choose
to purchase the object in an ordinary sale or not to purchase it.

(3) Asked about the case in which someone purchased an animal,
which gave birth to a baby while in his possession, Ibn al-Qasim
responded that he cannot resell only the animal (the principal) in a
murabaha unless he informs the buyer that it gave birth to a baby,
“because fluctuation of the market value 1s a fawt for Malik, and
this is more than it.” He adds that it is not permitted to sell the
animal and the baby jointly in a mwdabaha for the same reason.'”
“Fawt” means that an object has changed so much, physically or in
its legal status by a sale or any other legal act, that it is no longer

9% Sahnun, Mudawwana, 4:227-28.
190 Sahniin, Mudawwana, 4:240—41.
O Sahnin, Mudawwana, 4:228.
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considered to be in its original state. Al-Shaybani holds that the
occurrence of fructus does not prevent the object together with the
Jructus from being sold in a muwrabaha, the price of which is calcu-
lated on the basis of the cost price.

It seems that the murabaha as conceived of by Ibn al-Qasim is
always based on the cost price the seller expended for the acquisition
of the object, without increase or decrease. To take an example, if
someone purchased an object worth 100 dirhams for 100 dirhams
and the original seller damaged it reducing its value to 80 dirhams,
its price in a murabaha is, according to the Hanafis, set at 80 dirhams
plus the stipulated surcharge. For Ibn al-Qasim, in order for a
murdbaha to be valid, the price should be still calculated on the basis
of 100 dirhams, i.e. the cost price. This is to say, in case of defect,
the price is likely to be higher than its current value. This is why
the seller must inform the buyer of any circumstance that caused a
decrease in the value of the object: the buyer can choose to or not
to purchase it. The rule regarding the case of a seller who neglects
this requirement i1s indicated in the following examples.

(4) A person who purchased an object in a credit sale must inform
the buyer of this fact if he wishes to resell it in a murabaha for cash.
According to Ibn al-Qasim, if the seller fails to do so, the murabaha
1s canceled. But if the object has suffered change while in the buyer’s
possession, the murabaha becomes binding on the buyer, who must
pay in cash its value as calculated on the date of delivery. Sahnan
adds that it is prohibited for the seller to demand a surcharge on
the value.'"?

The general rule governing an invalid ( f@sid) contract is that if]
subsequent to its execution, it becomes impossible to recover the
original state, the contract is replaced with an equivalent one, with
the intended legal effect of the contract being maintained. For exam-
ple, if the object of an invalid sale is delivered to the buyer and
then suffers a physical or legal change, the rule is that the original
contract becomes valid in the sense that the transfer of ownership
of the object to the buyer is confirmed, whereas the price is replaced
with the market value of the object at the moment of delivery to
the buyer.'” In accordance with this rule, the buyer has to pay the

192 Sahniin, Mudawwana, 4:229-30.
108 Linant de Bellefonds, Trai, 1:106, 113-14.
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value of the object. It is obvious that Ibn al-Qasim applies this rule
to this case.

(5) A person who purchased an object for 100 dirhams resells it
in a murabaha for 180 dirhams, falsely stating that he purchased it
for 150 dirhams, with a surcharge of 30 dirhams. Subsequently, the
object was totally destroyed, and the buyer learned that he had been
deceived. The solution to this case is as follows: in accordance with
the rule regulating an invalid sale, the buyer owes to the seller the
value of the object on the date of delivery. However, on the one
hand, as the buyer agreed to purchase the object at the cost price
and 20 percent surcharge (= 30/150), he is considered to have agreed
to pay no less than 120 (= 100 x 1.2) dirhams. On the other hand,
the seller expressed his desire to sell it at no more than 180 dirhams.
Therefore, three cases are distinguished: first, if the value of the
object is less than 120 dirhams, the buyer owes 120 dirhams; sec-
ond, if the value is more than 120 dirhams and less than 180 dirhams,
the buyer owes the value of the object; third, if the value is more
than 180 dirhams, the buyer owes 180 dirhams.'"”* In either case,
Abtu Hanifa and al-Shaybani make the buyer pay 180 dirhams.

(6) A person, who purchased an object for 100 dirhams, resells it
in a murabaha. Subsequently, the original seller reduces the price by
20 dirhams. Asked about this case, Malik responded as follows: if
the seller in the muwrabaha reduces the price in proportion to the
reduction in the original sale, the murdbaha 1s binding on the buyer.
If the seller refuses to reduce the price in this way, the buyer can
choose to affirm or rescind the murabaha. In case of affirmation, he
cannot demand a reduction of the price, “because the murabaha is
made as a mukayasa.”'™ “Mukayasa” here means an ordinary trans-
action in which each of the contracting parties tries to make his own
profit at the expense of the other.!”™ Al-Shaybani, who apparently is
faithful to the Iraqi traditional view on the murabaka (or the eleven-
tenths or twelve-tenths sale), holds that a reduction of the price in
the original sale automatically affects the price in the muwrabaha.

100 Sahniin, Mudawwana, 4:237-38. For the sake of convenience, I have changed
the numbers that appear there.

105 Sahniin, Mudawwana, 4:236.

196 See for example, Sahntn, Mudawwana, 4:259.
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In the doctrine of Ibn al-Qasim and Malik nothing remains of
the economic functions observed in the original murabaha. The only
purpose of the murdbaha is to ensure that the price the buyer owes
is reasonable.

2. Tawlya

The Hanafi jurist al-Marghinant defines tawliya as the resale of an
object at the cost price for which the seller acquired it.'” But some
reports collected in the early sources suggest that the original tawliya,
Le. the tawlya as it had been before it was redefined primarily by
the Iraqi jurists active prior to Abtu Hanifa, was different from the
tawlya thus redefined in two points. First, the seller in the original
tawlya (hereafter simply tawliya) could claim a share of the profit, i.e.
the difference between the price in a fawliya and the price for which
the buyer subsequently resells the object. Second, a fawlya could be
concluded before the seller acquires the object. I will consider the
two points.

Tawlya as a partnership
First, some reports indicate that the seller in a fawliya could claim
a share of the profit earned through the resale of the object by the
buyer. The following report is recorded in the Musannaf of al-San‘ant:
someone sold an object “reserving a share in it (wa-stathna fi-hi shirkan
li-nafsi-ht)” and made a lawsuit about the sale before the Yemeni
gqadi Ma‘mar b. Rashid al-Azdi (d. 152/769, 153/770 or 154/771),
who disapproved of a sale in which “Your left hand sells to your
right hand.” Al-San‘ani adds that al-Hasan al-Basri explained this
expression as meaning, “You sold an object through a tawliya, having
an interest in it [lit. entering in it] (wallayta shay’an wa-dakhalta fi-hi).”'*
What does the expression “reserving a share in it” mean? It may
mean that the seller has a share of the object. But I am inclined to
take it as meaning, “having a share of the profit,” for [Sulayman?]
al-TaymT is reported to have quoted his father as stating: “I disap-
prove of someone saying, I sell you [an object], but a half of it

%7 Marghinani, Hidaya, 3:56.
198 San‘ani, Musannaf, 8:261, no. 15147.
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belongs to me (abiu-ka hadha wa-li nisfu-hu).” No, he should say, ‘I
sell you a half of it (ab7u-ka misfa-hu)’.”"" There is no doubt that the
second expression refers to uhrak, the transfer of a share, which I
will examine later. If the seller has purchased an object for « dinars,
ishrak implies that he sells a 100x % share of the object for ax dinars
to someone, who resells the object at b dinars, with the difference,
i.e. dinars being distributed between the seller and the buyer in the
ratio of 1 — x : x. Therefore, the net profit for the seller is (b — a)
(1 — x) dinars. If we assume that the expression “I sell you [an
object], but a half of it belongs to me” is equivalent to the expres-
sion “I sell you a half of it” from an economic point of view, we
must understand the former expression as meaning that the seller
has a one-half share of the profit. It is not clear why Iraqi jurists
came to disapprove of a fawliya in which the seller is entitled to a
share of the profit earned through the resale of the object by the
buyer, but I infer that this is due to the repeatedly invoked princi-
ple that one cannot profit from an object the risk of which one does
not assume. According to this principle, as a person who sells an
object in a lawlya presumably does not assume the risk of loss after
he delivers the object to the buyer, he cannot claim a share of the
profit earned through its resale. This seems to be why wshrak was
introduced to substitute for tawlya.

An anecdote in the Muwatta’® compiled by al-Shaybani may reflect
this process. A certain ‘Ala’ b. ‘Abd al-Rahman b. Ya‘qub is quoted
as having stated that his grandfather Ya‘qub narrated as follows:

When I was selling cloth during the reign of ‘Umar b. al-Khattab,
‘Umar said to me, “The Persians cannot sell in our suq, for they hold
a different belief from ours and are dishonest in weighing and mea-
suring.” T went to see ‘Uthman b. ‘Affan and asked him, “What do
you think of an easy prey?” He said, “What 1s that?” I said, “I know
a place where someone sells cloth at such a low price that he can
hardly make a profit. What do you think if I buy it on your behalf
and then resell it on your behalf (ashtari-hi la-ka thumma abiu-hu la-ka)?”
He said, “OK.” T went and bought cloth and returned to the house
of ‘Uthman, where I left it behind. When he came home and saw the
folded cloth, he said, “What is this?” They said, “Ya‘qub brought this

%9 San‘ant, Musannaf, 8:261, no. 15145. I could not identify al-Taymi, but Azami
refers to a certain al-TaymT as one of the students of Anas b. Malik. Azami, Studies,
49-50.
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cloth.” He said, “Summon him to me.” When I came, he asked, “What
is this?” I said, “This is what I talked to you about.” He said, “Have
you examined them?” I said, “I am convinced that it will satisfy you,
but I am afraid of the retainer of ‘Umar.” He said, “Sure.” So I went,
accompanied by ‘Uthman, to ‘Umar’s retainer. ‘Uthman said, “Ya‘qub
sells my cloth, so don’t hinder him.” They said, “Yes.” Then I brought
the cloth to sell it in the suq [of the Arabs] and it did not take long
before I put the proceeds [of the sales] in a bag and brought them
back to ‘Uthman, accompanied by the original seller of the cloth. I
said to ‘Uthman, “Please count what belongs to you.” He counted and
much money belonged to him. I said to ‘Uthman, “I did not harm
anyone in this transaction.” He said, “May God reward you,” and he
was satisfied. I said, “I know another place similar to or more profitable
than this.” He said, “Could you do it again?” I said, “If you want.”
He said, “Yes, please.” I said, “All right, as I want to make a profit
(inn7 baghin khayran), conclude an whrak with me ( fa-ashrik-n7) [next time].”
He said, “All right, between you and me.”'"

It is difficult to decide with certainty what the transaction between
Ya‘qub and ‘Uthman legally was. Al-Shaybani comments as follows:

There is no harm in two persons entering into a partnership for a
credit sale (yashtarku al-raqulan fi al-shia@ bi-’l-nasi’a), even if one of
them contributes no capital, on the condition that the profit is dis-
tributed between them in the same proportion as the loss. If one of
them [A4] undertakes the purchase and sale, while the other partner
[B] does not have a greater share than A, this is not permitted, since
A profits from an object the risk of which is born by his partner.'!

He regards the transaction between Ya‘qab and ‘Uthman as a part-
nership for a credit sale in which one partner (Ya‘qub) has no share
of the profit, while the other partner (‘Uthman) bears the risk and
earns the entire profit. Al-ShafiT and Ibn Rushd al-Jadd do not
accept this interpretation. They state that Ya‘qub acted as an agent
in a mudaraba.""” This interpretation is based on the principle pro-
hibiting the sale of an object that one does not own, which was self-
evident for al-ShafiT and Ibn Rushd al-Jadd. But their interpretation
is unacceptable for two reasons. First, Ya‘qib was not entitled to
the profit earned by reselling the cloth. This is contrary to the

10 Malik-Shaybani, Muwaita’, 283, no. 803.

1 Malik-Shaybani, Muwaita’, 283, no. 803.

112 Shafi‘t, Umm, 7:108; Ibn Rushd al-Jadd, Mugaddamat, 3:6-7. For the definition
of mudaraba, see p. 39.
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mudaraba, in which the agent is supposed to have a share of the
profit. Second, in a mudaraba, all the effect and the rights and lia-
bilities arising from transactions undertaken with the property of a
mudaraba are created between the agent and a third party, whereas
this does not seem to be the case in this anecdote: Ya‘qub said to
‘Uthman, “I buy it on your behalf and then resell it on your behalf,”
and paid the original price to the original seller in the presence of
‘Uthman. These indicate that it is ‘Uthman who acquired the effect
and the rights and liabilities arising from the original sale.

The transaction between Ya‘qub and ‘Uthman may have been a
tawhya, for the last statement of Ya‘qub, “conclude an wshrak with
me [next time]” seems to mean that he wanted to conclude an ushrak
in the future rather than a fawlya, in which he would be entitled to
no share of the profit. Needless to say, it is speculative to infer the
nature of a contract cited in a single anecdote. In addition, it may
be misleading to identify such a contract with one of the contracts
sanctioned by later jurists. But it is certain that the idea underlying
this statement is that a person who has no share in an object (and
therefore does not assume the risk of loss) is not entitled to the profit
earned from it.

It is interesting to cite two reports in the Musannaf of al-San‘ani
that allude to the existence of a customary tawliya in which the seller
reserves a share in the object itself.

Two persons brought a case to Shurayh. One of them sold a sheep
to the other for 20 dirhams, remaining a co-owner in it [viz. the sheep]
(wa-huwa shartk _fi-ha). Subsequently the buyer resold it [to a third per-
son] for 21 dirhams, and retained the amount of money for which he
purchased it [viz. 20 dirhams] and the one dirham. Then they brought
this case to Shurayh. He said to the seller, “You wanted a riba, but
it did not increase to your benefit (inna-ka aratta al-riba fa-lam yarbi la-
ka).” [According to Shurayh] He was a co-owner (shar7k) only as regards
the one dirham.'"

Although it is not indicated that this sale was a tawliya, we may
assume so for two reasons. First, it is recorded in the same chapter
in the Musannaf of al-San‘ant as the above-cited lawsuit about a sale
that was brought before the Yemeni qadi Ma‘mar b. Rashid al-Azdi.
Second, if the seller had acquired the object for no less than 20

"5 San‘ant, Musannaf, 8:260, no. 15142.
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dirhams, say a dirhams, he would receive 20 — ¢ + x dirhams, if he
has a 100x % share (0 < x < 1) of the one dirham (the difference
between the price of the sale and that of the resale by the buyer)
following Shurayh’s decision. Therefore, ¢ must be equal to 20 or
at most less than 20 + x in order that the seller can earn any profit.
If, alternatively, the seller had acquired the object for less than 20
dirhams, it would be hardly conceivable that he demand a share of
the profit earned through the resale by the buyer in addition to the
difference between the cost price and the price in the sale. Therefore
we may assume that « is equal to 20 and therefore, this sale was a
lawlya.

On this assumption, it is clear that by “remaining a co-owner in
the sheep” the seller intended to earn a profit even if the buyer
resells the sheep for an amount lower than 20 dirhams, i.e. the cost
price. However, Shurayh permitted the seller to claim a share only
of the profit earned through the resale of the sheep. Why did Shurayh
regard it as “rba,” i.e. unlawful gain, that the original seller retains
a share of the sheep? Let us try to answer this question.

To begin with, the merit of retaining a share is obvious. Suppose
that the seller and the buyer in a tawliya agree to distribute the profit
in the ratio of y : 1 — », without the seller retaining a share of the
sheep. Following Shurayh, only if b > a is the seller entitled to (6 —
a)y dinars as his share of the net profit, where & is the price for
which the buyer resells it. If, however, the seller retains a 100z %
share of the object in addition to a dinars that he requires the buyer
to pay for the object, he will gain bz dinars even if 4 < a (negotia-
tions might set z at a low percentage). The problem with such an
agreement 1s easily detected by comparing it with a rule governing
a mudaraba. In a mudaraba the profit is distributed between the investor
and the agent according to the pre-determined proportion, after the
same amount of money as the capital is deducted. Therefore, if the
agent could make no profit, the investor earns nothing. In view of
this rule, it is logical to limit the seller in a tawlya (by which the
buyer is made responsible for the deficit arising from resale because
he must pay the cost price to the seller), to a share of any profit,
for otherwise the seller can earn even if the buyer resells the object
at a price lower than the cost price (the price in the lawlya).

The following report seems to reflect the same idea: Ibn Sirtn dis-
approved of a transaction in which “you sell an object retaining one-
fourth of it, so long as it is in its original state (tabi‘a sil‘ata-ka ma
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kanat wa-tashtariku fi-ha bi-’l-rub).”'"* The meaning of this statement,
in particular “ma kanat’ that 1 translate as “so long as it is in its
original state” is not clear, but in my view it means that the seller
cannot claim a share of the object, unless he pays expenses to increase
its value by improving it (e.g. by conversion) or transporting it from
one place to another where it sells at a better price.

When is a tawliya concluded?

Let us now turn to the second point, which is, a tawlya could be
concluded before the seller took possession of the object. Ibn Tawus
is reported to have narrated that his father Tawts stated, “There is
no harm in a ftawlya, it is well-known (ma‘ruf),” and that Ibn Sirin
stated, “No, until it [viz. the object] is taken possession of and mea-
sured.”'"® This statement attributed to Ibn Sirin implies that Tawas
used to deem it lawful to make a tawliya before the seller takes pos-
session of the object, or possibly even before he acquires it. Al-
Shaybani states, “Ibn Sirin did not disapprove of it [viz. tawlyal.
Subsequently he disapproved of it.”!"® Taking into consideration the
statement Ibn Tawas reportedly narrated from Ibn Sirin, I infer that
Ibn Sirin changed his position and prohibited a fawlya from being
concluded before the seller takes possession of the object.

The statement, “A tawlya is a sale (al-lawlya bay)”, which is attrib-
uted to several Iraqi jurists such as al-Hasan al-Bagri,'"’” Ibn Sirin,''®
al-Hakam [b. Ayyub],'"? Ibn ‘Amr al-Salmani al-Muradi al-Kuaft
(Kufan jurist. d. 72/691-2, 73/692-3 or 74/693-4) and al-Sha‘h1'*
may be invoked in support of this inference. The meaning of this
statement 13 discussed by al-Zuhri, who is reported to have stated,
“Tawlya is a sale, therefore don’t conclude a tawliya before you take
possession [of the object].”™' I surmise that this “al-Zuhri” is one
of what Juynboll calls “the Iraqi Zuhris,” i.e. those Iraqis who were
addressed as “al-Zuhri,”'** rather than the Medinan jurist Ibn Shihab

" San‘ani, Musannaf, 8:260, no. 15143.

15 San‘ant, Mugsannaf, 8:49, no. 14255.

16 Shaybani, Huyjja, 2:710.

"7 San‘ani, Musannaf, 8:48, no. 14254. See also, Shaybani, Huja, 2:709-10; Ibn
Ab1 Shayba, Musannaf, 4:389, no. 21298.

"8 San‘ant, Musannaf, 8:48, no. 14254.

"9 San‘ant, Musannaf, 8:48, no. 14254.

120 Shaybani, Hujja, 2:709; Ibn Abi Shayba, Musannaf; 4:389, no. 21299.

21 Tbn Abt Shayba, Musannaf, 4:389, no. 21300.

122 Tuynboll, Muslim Tradition, 155-56.
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al-Zuhri, because the Medinan jurists unanimously declared it law-
ful to resell what someone has purchased before taking possession
of it unless it is foodstuf;'* and they unanimously excluded the resale
of foodstufls in a tawliya from the prohibition of resale of foodstuffs
before the seller takes possession, based on a Prophetic hadith that
was widely accepted in Medina.'**

As noted, the prohibition of the sale of an object that one has
not taken possession of was widely accepted in Iraq by the middle
of the eighth century. It is not clear whether the jurists redefined
the tawlya as a sale in order to explain the prohibition of a tawlya
of an object that the seller has not taken possession of, or conversely
whether the jurists applied the prohibition to a fawliya, which they
had defined as a sale. But I am inclined to the second interpreta-
tion, because, as demonstrated, the Iraqi jurists, who at first regarded
the tawliya as a kind of partnership, came to treat it as a variation
of an ordinary sale that is characterized only by the seller’s state-
ment of the cost price in view of the introduction of the principle
that a person cannot profit from an object the risk of which he does
not assume.

Whatever the case might have been, it is clear that this statement,
which is a truism for the later jurists, was intended to counter the
view permitting a tawliya to be concluded before the seller takes
possession of the object. There is no clear evidence to show that
a tawlya was concluded before the seller acquired the object, rather
than before he took possession of it. But as a tawlya used to have
the same function as a partnership in which the profit earned
through the resale of the object by the buyer could be distributed
between the seller and the buyer, it is reasonable to assume that it
could be concluded prior to the original sale in which the seller
acquired the object.

Tawlya and direct agency

I have inferred that the rules regulating an agency in which the
agent purchases an object without professing that he is acting on
behalf of the principal have part of their origin in the murabaha.
Although the term ‘fawliya,” which means literally ‘subrogation’ or
‘placing in charge,” suggests that it may also served as a model for

125 Malik-Yahya, Muwatta’, 3:296-97; ibid., tr. Bewley, 264a.
12t San‘ant, Musannaf, 8:49, no. 14257; Malik-Yahya, Muwatta’, 3:328.
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direct agency, there is little direct evidence to substantiate this sug-
gestion. But the solution of Abu Hanifa regarding the case of a seller
who makes a false statement as to the cost price deserves to be
examined.

Abt Hanifa holds that the buyer who has thus been deceived can-
not rescind the tawlya, but that he can demand that the seller reduce
the price to the cost price.'” How can we explain this solution? Dib
has advanced the following explanation: fawliya subsists in the sub-
rogation of the seller by the buyer in relation to the original seller.
Thus, if the buyer of a tawlya owes a greater price than the cost
price on affirmation, the constitutive element of a tawlya, i.c. the
subrogation, disappears. This is why the price is reduced to the cost
price.'” Al-SarakhsT gives substantially the same explanation.'?’

At first glance, this explanation lacks persuasiveness. According to
it, when there is a false statement by the seller in a murabaha, the
price must be reduced because the murabaha subsists in reselling an
object at cost price with a predetermined surcharge. But Aba Hanifa
permits the buyer to elect to affirm or rescind the murabaha, while
refusing to permit the buyer who elects to affirm it to demand a
reduction of the price. This is inconsistent and should be explained.
Nevertheless, I would prefer to concede the possibility that the solu-
tion of Abu Hanifa i3 a residue of the original fawliya, in which the
buyer takes the place of the seller, in the sense that the buyer acquires
the effect and the rights and liabilities arising from the original sale.
According to this, the false statement on the price by the seller, who
serves as a mere messenger, does not affect the validity of the orig-
inal sale. I used a similar argument to justify the solution of Abu
Yasuf regarding the case of the seller in a murdbaha who makes a
false statement on the cost price (see pp. 144—45).

Although there is no evidence in Iraqi legal opinion to substanti-
ate this point of view, a Prophetic hadith transmitted by a number
of Medinans can be invoked in support of it. The Prophet is reported
to have stated that the transfer of ownership of foodstuffs is lawful
if made by transfer of share (shirk), tawlya or cancellation by mutual
agreement (igala), before the seller takes possession of them.'”® Why

1% Shaybani, Asl, 5:161.

126 Dib, Essai, 141.

127 Sarakhst, Mabsat (n.d.), 13:86; ibid. (1421), 13:102; Wichard, Jwischen Markt, 264.

1% Malik-Yahya, Muwatta’, 3:297, no. 1386; ibid., tr. Bewley, 264a. Sece also,
Sahntn, Mudawwana, 4:81; San‘ani, Musannaf, 8:49, no. 14257.
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can the buyer of foodstuffs resell them in a lawliya before he takes
possession of them, in spite of the Medinan principle that prohibits
the resale of foodstuffs by a person who has purchased them before
he takes possession?'?

I infer that the rule is based on the idea that the buyer in a tawlya
takes the place of the seller in the strict sense of the word. As I will
demonstrate later, when an ushrak is concluded under certain condi-
tions, the buyer is treated as one of the contracting parties of the
original sale concluded between the original seller and the seller in
the ushrak (the original buyer). Since the shrak 1s a tawlya with respect
to a share of the object and they are mentioned side by side in the
above-mentioned Prophetic hadith, we may infer that according to
the Medinan jurists once a tawliya is concluded, the buyer takes the
place of the seller with respect to the effect and the rights and lia-
bilities arising from the original sale. If so, we can infer that a tawliya
originally used to serve the same purpose as an agency for purchase
in which the agent professes that he is acting on behalf of the prin-
cipal. However, it is speculative to justify the solution of Aba Hanifa
by invoking a Medinan rule.

There may be also a practical reason for this interpretation that
the buyer in a tawliya takes the place of the seller if we suppose that
a penniless merchant concludes a tawliya in which he is engaged to
acquire an object for the buyer: the merchant will purchase the
object on credit, because he is penniless. If, in this case, the rights
and liabilities associated with the original sale are created between
the original seller and the merchant, the original seller runs the risk
of being unpaid or only partly paid in the event that the merchant
1s insolvent, even though he has been indemnified against the buyer
in the fawhya. But if the buyer takes the place of the merchant (i.e.
the buyer acquires the rights and liabilities arising from the original
sale), the original seller is relieved from such a risk. Certainly, there
is no evidence to indicate that a seller in a fawliya usually was pen-
niless. But it is conceivable that such a transaction satisfied the desire
of a penniless merchant and the original seller.

Tawlya in the Maliki doctrine
The Maliki jurist Ibn ‘Arafa (d. 803/1401) defines the tawliya as

“transfer of an object that a person purchased to a person other

129 Malik-Yahya, Muwatta’, 3:296-97; ibid., tr. Bewley, 264a.
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than the [original] seller for the original price [in exchange for the
debt he owes to the transferee| (tagyir mushtarin ma ’shtara-hu li-ghayri
ba’1-hi bi-thamani-hi).”"*° 1 have added the interpolation following
another Maliki jurist al-Tasalf (d. 1258/1842-3), who defines ‘tasyn’
as “a contract to give an immovable, a movable or anything else as
a substitute for an existing debt (‘agd ‘ala daf* asl aw ‘ard aw ghayri-
ha fi dayn sabig).”"*" A case of such a tawliya is cited in the Mustakhraja
of al-‘UtbT: 4 has a credit of 10 dirhams against B, who purchased
from C wheat for which he has not yet paid the price and the deliv-
ery of which has not yet been completed. Upon this 4 demands that
B sell him the wheat in a fawlya, with the price being offset by A’s
credit against B. Malik sees no harm in this."” We imagine that B,
who was unable to pay his debt to 4, was forced to transfer the
wheat that he had purchased from a third person (C).

3. Ishrak

The Hanafi jurist al-Samarqandt defines ishrak as “a tawliya sale with
respect to a share of the object, say half, a third etc. (bay® al-tawliya
Jt ba’d al-mabt, min al-nisf wa-"l-thulth wa-ghayr dhalika).”' For exam-
ple, if a person purchases an object for 10 dinars and sells one-half
of the object for 5 dinars, it is an uhrak. 1 have mentioned the pos-
sible reason why in Iraq ushrak was introduced to substitute for tawlya.
But ushrak is not explained in any detail in the Hanafi works. This
is almost certainly because it was entirely replaced by several forms
of partnership (sharika, shirka), in both theory and practice. For the
Hanafis, whrak is simply a sale of a share, but one that can be dis-
tinguished from an ordinary sale only by the fact that the buyer
demands no surcharge.

Such an understanding of the whrak is reflected in the following
examples. Iirst, B purchased an object from 4 and took possession
of it. Then B sold a share of the object to C in an ishrak, and B
and C paid the price of the original sale to 4. Subsequently B and
C restored the object to its true owner at his request. In such a case,
C can demand that B pay back the amount of money that ¢ paid

150 Rassa“, Sharh, 2:381.

5 Tasuli, Balyja, 2:284.

132 <Utbt, Mustakhraja, 7:316.

195 Samarqandt, Tuffa (1964), 2:133; ibid. (1414), 2:105.
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to A, while B in his turn can require 4 to pay back the entire price
of the original sale.'” Second, regarding a similar case of an ishrak
concluded in the presence of the original seller at the moment of
the original sale, whereby the seller declares, during the contractual
session, that the original seller will be responsible for any defect or
eviction in the object, Abt Hanifa holds that the declaration is
invalid, because “the sharika [viz. ishrak] is a sale (al-sharka bay®).”'*
In Abu Hanifa’s view, it is the seller in the hrak who is responsi-
ble for a defect or eviction to the buyer: suppose, for example, that
the original buyer, who buys the object for three dinars, resells one-
third of it in an whrak, and he and the buyer in the wshrak jointly
pay three dinars to the original seller. If, subsequently, the buyer
finds a defect in the object that is still in the state in which it was
at the moment of the original sale (i.e. at the moment of the ushrak),
the buyer can cancel the ishrak and require the seller (rather than
the original seller) to return one dinar; the seller in his turn can
cancel the original sale and require the original seller to pay back
three dinars. The two examples show that Abt Hanifa regards an
wshrak as a sale separate from the original sale.

In Medina, where the theory of partnership was less developed
than in Iraq, some rules show that an ushrak can create a partner-
ship, in which the seller acts on behalf of the buyer. Malik states,
regarding the case where a seller who has purchased foodstuffs resells
a share of them in an ushrak: (1) if the buyer pays that part of the
original price which corresponds to the transferred share before the
foodstufls are measured, the ishrak is valid only when the payment
is deferred to the same date as the date of payment in the original
sale; (2) if the foodstuffs have been measured, the ushrak is valid
whether it is stipulated that the buyer pays the price on the spot or
on credit. If the buyer pays the price on the spot, the ushrak is
regarded as ‘an independent sale’ (bay* musta’naf) of the original sale.'*

As indicated, with regard to the sale of a specified object, own-
ership transfers to the buyer when the object is specified (see p. 96).
Therefore in case (2) the seller resells a share of the object that he
owns. Underlying the solution adopted with respect to case (1) is the

13 Shaybani, Huyjja, 2:710.

1% Shaybani, Hyja, 2:711. The statement of the same wording is attributed to
Sufyan al-Thawrl. San‘ani, Musannaf, 8:48, no. 14254.

156 Sahniin, Mudawwana, 4:80.
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idea that in order for an ushrak to be valid by virtue of which a
share of the foodstuffs that the seller purchased is sold to the buyer
before they are measured, it is necessary that both the seller and
the buyer are regarded as the buyers in the original sale. This is
why the condition is required that the payment in the sarak should
be deferred to the same date as the date of payment in the origi-
nal sale.

If the price in the original sale is reduced after an uhrak has been
concluded, the price of the ishrak is automatically reduced propor-
tionally."” In contrast, we have already seen Malik’s view of what
happens when the price in the original sale is reduced after a murabaha
has been concluded, i.e. (1) if the seller in the murabaha reduces the
price in proportion to the reduction in the original sale, the murabaha
is binding on the buyer; (2) if the seller refuses to reduce the price
in this way, the buyer can elect to affirm or rescind the murabaha.'*
The solution adopted with respect to ishrak seems to assume the exis-
tence of a partnership between the seller and the buyer.

Furthermore, if an wshrak is concluded in the presence of the orig-
inal seller at the moment of the original sale, whereby the seller
declares, during the contractual session, that the original seller will
be responsible for any defect or eviction in the object, the Medinan
jurists hold that the declaration is valid."® In general, if the buyer
has disposed of the object by resale, donation or manumission (if
the object is a slave), the seller is no longer responsible for any defect
or eviction."* Therefore, in this case, the share has transferred directly
from the original seller to the seller and the buyer in the ushrak.

Finally, let us examine the process by which the Malikis trans-
formed ushrak into the “man partnership (sharikat ‘inan). Ibn AbT Zayd
al-Qayrawani (d. 386/996-7) cites a statement of Muhammad b. al-
Mawwaz (d. 269/883 or 281/895) and Ibn Habib (d. 238/853): if
a person (4) stands by another person (B) who is buying merchan-

dise, without intervening in the sale and, after the sale “he [viz. 4]
demands that he [viz. B] let him [viz. 4] enter with himself [viz. B]

97 Sahntn, Mudawwana, 4:236.

138 Sahniin, Mudawwana, 4:236.

1% Shaybani, Hujja, 2:711; Malik-Yahya, Muwaita’, 3:328-29, no. 1418; ibid., tr.
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7:138-39.

10 Linant de Bellefonds, Traité, 1:341; Ruxton, Maliki Law, 164.
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(talaba al-dhukhial ma‘a-hu),” Malik holds that B must transfer a share
through an ishrak ( yushriku) to A, if B intended to resell the object.'"!
Ibn Abi Zayd adds that Ibn Habib writes that Malik gives a mer-
chant the right to demand that another merchant dealing with the
same goods as he does transfer a share of them in an whrak; and
that Ibn ‘Umar is reported to have rendered judgments to that
effect.'” Ibn al-Mawwaz and Ibn Habib justify the rule that mer-
chants have such a right as follows: “I admit this because I fear that
if it were not for the rule, people would injure one another. Therefore
the rule contributes to public welfare.”'* The reason why this rule
“contributes to public welfare” is that were it not for this rule, mer-
chants would concur one with another, which would cause a rise in
the market price. Rather than prohibiting merchants from interven-
ing in the transactions of other merchants, the Maliki jurists give
them the right to demand that the latter accept their offer of an
whrak.

But an shrak may be beneficial for both the seller and the buyer.
Suppose, for example, that a local merchant buys goods (e.g. foodstufls)
in a suq. If he resells them in the same suq or elsewhere nearby,
he can make only a small profit. But if he has a long-distance trader
as a partner, he can make a greater profit. The ishrak seems to have
served also such a purpose: the local merchant sells the goods in an
wshrak to the long-distance trader, who resells his own share and that
of the local merchant in a distant place for a good price. The
difference between the price in the resale and the price for which
the local merchant acquired the goods is the profit, which is dis-
tributed according to their respective shares.

Note that so far the name of the contract created by an whrak
is not mentioned. But Ibn Rushd al-Jadd writes about the ‘nan
partnership:

As for the man partnership, it is a partnership with respect to a specific
object . .. It is in general permitted among people when they agree on
it. It is binding on the suq merchants (ahl al-aswaq) with respect to
whatever they purchased for trade (yara) without auction (ala ghayr al-
muzayada), if it is foodstufl found in the suq of foodstuffs destined for

"' Ibn AbT Zayd, Nawadir, 7:334. For a similar report, see “Utbt, Mustakhraja,
12:49.

"2 Thn Abi Zayd, Nawadir, 7:335.

" Ibn Abi Zayd, Nawadir, 7:335.
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traders (ahl al-tyara) dealing with this kind of item. There is no dis-
pute over this point...As for that which he [viz. a suq merchant]
purchased for his house or shop, it is not included in the partnership
(sharika), even if someone is present at the purchase. There is no dis-
pute over this point.'*

It is obvious that the partnership created by an isirak according to
Malik Ibn Rushd calls here %nan partnership. Ibn al-Qasim states,
“I did not hear of it [viz. %nan partnership] from Malik, and I am
not aware of any of the scholars of the Hijaz who knew of it.”'*
As far as I know, Ibn AbT Zamanayn (d. 399/1008-9) was the first
Maliki jurist to define the %nan partnership.'*

4. Conclusion

I have examined the original forms and the doctrinal development
of what the later Hanafis called ‘trust sales.’

(1) The positive rules regulating the murabaha cited in the Asl of
al-ShaybanT indicate that the original mur@baka or eleven-tenths or
twelve-tenths sale was usually concluded before the original sale and
that at the moment when the seller acquired the object its owner-
ship transferred to the buyer in the murabaha, whereas the rights and
liabilities associated with the original sale were created between the
original seller and the seller in the murabaha. With the introduction
of the prohibition of the sale of an object that one does not own,
the Hanafi jurists construed the function of the original murabaha into
one of the direct agency in which the agent does not disclose the
principal.

(2) The original fawlya was different from the tawlya as defined
by the later jurists in two points: first, the seller could claim a share
of the profit earned through the resale of the object by the buyer.
This is to say, the original tawliya was similar to the original murabaha,
in the sense that the seller in these sales requires the buyer to pay
him a certain commission or remuneration. In the former, it is defined

" Tbn Rushd al-Jadd, Mugaddamat, 3:37. For the Maliki %nan partnership in a
different way, see Udovitch, Partnership, 145-46. For the Hanafi man partnership,
see hid., 119—41.

' Sahntin, Mudawwana, 5:68, cited in Udovitch, Partnership, 146.

46 He describes it as, “two persons has a share in an object, the share of one
of them not being superior to that of the other partner.” Ibn ‘Abd al-Raft‘, Mu‘n,
2:530.
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as a surcharge on the cost price for which the seller acquires the
object; in the latter, it is defined as a percentage of the object or a
percentage of the profit earned by reselling the object. Second, it
may have been possible to conclude it before the seller acquired the
object.

The introduction of two principles, 1.e. the prohibition of the sale
of an object that one does not own, and the prohibition of profiting
from an object the risk of which one does not assume, forced the
Hanafi jurists to redefine the ‘awliya as a trust sale. The original
tawlya may have served as a model for direct agency in which the
agent discloses the principal, although there is little clear evidence
to substantiate this thesis.

(3) Ishrak was introduced as a substitute for the original tawliya. It
is almost neglected in the Hanafi works, whereas the Malikis discuss
it in some detail. Malik maintains that an shrak can create a part-
nership between the seller and the buyer retroactively from the
moment of the original sale. It led to the formation of the Maliki
“nan partnership.

Section 3 Salam

Salam or salaf 1s a sale in which the buyer (muslim, musallim, mushf,
musallif) prepays the price (ra’s al-mal, ‘capital’) to the seller (muslam
lay-hi, musallam lay-hi, muslaf ilay-hi, musallaf ilay-hi) for the object
(muslam fi-hi, musallam fi-hi, muslaf fi-hi, musallaf fi-hi) to be delivered
by the end of a specified date. The Hanafis and Hanbalis prefer the
term ‘salam,’ while the Malikis and Shafi‘is prefer the term ‘salaf’
The positive rules governing salam are often complicated. The most
important reason for this is historical. While some of the older rules
that originated in the commercial practices were retained, new rules,
some inspired by principles alien to the customary salam, were added
later.

I begin by enumerating the points of discussion among the jurists.
I will then discuss various types of salam that the jurists bear in mind
when they discuss positive solutions. The main part of this section
is dedicated to analyzing the disputes among the jurists over valid-
ity of contract, warranty against defect, and a variety of rules regard-
ing performance and cancellation of contract. Through the analysis
of these disputes I will argue that the nature of the salam changed
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in the course of the eighth century C.E. At first, the seller in a salam
could serve as a middleman for the buyer, and the jurists took into
consideration the process by which the seller acquires the object to
safeguard his interests. Later they came to treat the salam as an inde-
pendent contract, disregarding the process of the seller’s acquisition
of the object.

L. Issues over which jurists are divided

The jurists unanimously permit a salam for what is measured or
weighed, relying, among others, on the well-known hadith in which
Ibn ‘Abbas states:

The Prophet arrived in Medina, where they used to undertake salam
in dates for a period of two or three years. The Messenger of God
said, “He who undertakes a debt [of salam] should do it through a
determined price, a determined weight, and for a determined period.”'"

The majority of the jurists permit a salam in goods that can be deter-
mined by description and number, but they disagree over the ques-
tion about whether or not animals and slaves can be determined by
description.'* Be that as it may, since the object of a salam is usu-
ally something measured or weighed, I exclude from my considera-
tion here a salam for other items.

There are many issues over which jurists are divided.

(1) In a salam, payment, by definition, is made first, with the object
to be delivered later. Salam is therefore subject to the prohibition of
rba of delay, the guidelines for which vary from one school to
another.

(2) Although the jurists unanimously hold that the price and the
kind, and the quality and the quantity of the object must be deter-
mined at the moment of the contract, this rule was not always fol-
lowed in practice.

(3) The majority opinion holds that payment should be made at
the moment of the contract, but the Malikis are not so stringent on
this point as the other schools are.

"7 Bukhari, Sahih, salam, 2. For a hadith of slightly different wordings, see Ibn
Maja, Sunan, tjarat, 59.

8 Marghinani, Hidaya, 3:71-72; Shaybani, Asl, 5:13; Jassas, Mukhtasar, 3:11-12;
Sahntn, Mudawwana, 4:2-3; Muzani, Mukhtasar (1393), 90; wbid. (1419), 127; Ibn
Qudama, Aafi, 2:110.



SPECIAL TYPES OF SALE AND THE ORIGIN OF DIRECT AGENCY 165

(4) There are two main issues with respect to the date of delivery:

(a) The jurists disagree over whether or not an immediate salam
(salam hall), i.e. a salam in which no period of delay is stipulated, is
valid.

(b) When a period of delay is stipulated, there are two sub-issues.
(1) Is it necessary to specify the date of delivery, or is it permitted
to determine the period of delay by naming either the season or
events such as cutting or harvesting? (ii) Is there any minimum period
of delay?

(5) Is it permitted to accept a pledge or a surety in a salam?

(6) The Hanafis hold that for a salam to be valid it is necessary
that items of the kind specified in the contract do not cease to exist
from the time of the contract until the date on which the perfor-
mance falls due. For the other schools, it suffices that items of the
kind specified exist in the market on the date on which the perfor-
mance falls due.

(7) In case of defect, the majority of jurists apply to a salam the
rules for an ordinary sale, whereas Abtu Hanifa and Abt Yusuf adopt
rules that are more favorable to the seller.

(8) The jurists disagree as to whether or not a partial cancellation
is permitted.

(9) They disagree about the rule regulating the case in which the
subject matter disappears from the market.

(10) They disagree about the validity of accord and satisfaction
made before or after the end of the specified period.

Apart from issues (1) and (10), which seem to have appeared as
a result of the introduction of rules alien to salam, these issues are
critical for our effort to recover the original forms of salam and their
economic functions. I will examine these issues in details. First, how-
ever, it will be useful to refer to the various types of salam.

2. Various types of salam

Salam 1s an exception to the rule that prohibits someone from sell-
ing an object that does not belong to him. Its lawfulness is estab-
lished, inter alia, from the text of Q. 2:282, “O you who believe,
when you contract a debt for a fixed term, write it down ( ya ayyuha
alladlina amanii, idha tadayantum bi-dayn ila ajal musamma fa-ktubi-hu).”'*

¥ Tbn Abi Shayba, Musannaf, 4:483, no. 22312; Bayhaqi, Sunan, 6:18; Marghinant,
Hidaya, 3:71.
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It is not certain, however, that this verse in fact refers to a salam,
and if so, it is not clear what type of salam it is.

The legal texts mention the following items as the possible sub-
ject matter of a salam: clay (as a drug), copper, iron, arsenic, sulfur,
alum, lead, quicksilver, brass, wool, fur, stones for construction, bricks,
gypsum, lime, arsenic, firewood, timber, wood for construction,
olibanum, mastic, glue, resin, fish, birds, fodder, honey, milk, but-
ter, head, feet, fat of animals, meat, living animals, walnut, wheat,
barley, sorghum, beans, date, silk, linen, cloth, leather, parchment,
glass vessel, blade of a sword or knife, paper, pearl, precious stones,
chrysolite, saphire, goosefoot, ambergris, henna, rose, indigo, woad,
aromatic plants, drugs. Thus many products including manufactured
goods can be the subjects of a salam, but foodstuffs are most often
mentioned. Some of the rules regulating a salam appear to be con-
nected with particular objects, especially foodstufls.

With respect to the relationship between the seller and the buyer,
salam can be divided into several types.

Type A: A salam of fruit and vegetables to be harvested in a
specified orchard or village is discussed in some details in the
Mudawwana.™ This is doubtless a salam concluded between a mer-
chant and a cultivator or a landowner. The sentence in the above-
cited hadith attributed to Ibn ‘Abbas, “they used to undertake salam
in dates for a period of two or three years” seems to refer to this
type of salam. Ibn Tawas is reported to have stated that salam should
be concluded with only those who possess cultivated land or a date
orchard.” The advantages of such a salam for the contracting par-
ties are clear. The seller can sell his products at a stable price over
several years. The buyer can purchase them at a price lower than
their anticipated market price.

The salam of hides as mentioned by Ibn al-Humam falls within
this type of salam.

There are countless items that can be the subject matter of a salam.
In most cases the seller acquires the subject matter on several occa-
sions. Does the seller of hides slaughter 1000 heads of cattle on the
date on which performance becomes due and deliver the hides to the
buyer? The same is true of fish, cloth, herbs, wood and honey."?

150 Sahniin, Mudawwana, 4:5-6, 8-9.
Pl San‘ani, Musannaf;, 8:7, no. 14075.
¥2 Ibn al-Humam, Fath, 5:332.
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In this connection, consider the hadith in which Ibn ‘Abbas states,
“I bear witness that God made lawful and permitted a guaranteed
salam (al-salaf al-madman) for a term, for God says, ‘when you con-
tract a debt for a fixed term’ [Q, 2:282].”"* The term “a guaran-
teed salam” signifies that the object i1s not specified and that if the
object that the seller intends to deliver to the buyer is lost for some
reason, the seller must provide a substitute.”™ Later jurists take it
for granted that the object is guaranteed: thus the expression “guar-
anteed salam” may have appeared when a salam of items from a
specified place still was the rule or at least was not rare.

Type B: Several rules are best explained with reference to a salam
in which the seller serves as a middleman for the buyer, with the
difference between the expenses the seller spends to acquire the object
and the price of the salam being a commission or a remuneration
for the seller. For example, al-Hasan al-BasrT is reported to have
said, “Don’t buy it [viz. the object of a salam] at a higher price or
at the same price as the capital [of the sale].”'® This is to say, the
seller 1s expected to buy the object only if he can earn the difference
between the price of the salam and the expenses for which he acquires
the object.

In this context, consider the following examples: one of the
Companions Ibn AbT Awfl is reported to have stated, “We used to
undertake salam for wheat and dried grapes with the Nabataeans
from Syria (Nabit min ahl al-Sham), while the Prophet was among
us.”P® Graf writes about the Natataeans, “Just before the dawn of
Islam, ‘Nabatacan’ merchants (the Nabit or Anbaf) from Syria were
active in Medina.”"”" Al-Layth b. Sa‘d is reported to have stated,
“The Medinans used to conclude a salam and give money to camel-
owners to buy wheat and dried grapes. The camel-owners then left
for Syria or Egypt with the money, and transported and provided
[wheat and dried grapes].”"® Ibn ‘Umar is reported to have stated,
“I wanted someone to receive from me one dinar in exchange for

95 San‘ani, Mugannaf, 8:5, no. 14064.

" For a case in which a guarantced salam is opposed to a salam in a specified
object, see Sahnun, Mudawwana, 4:7.

155 Shaybani, Hujja, 2:624.

6 Tbn Abi Shayba, Musannaf, 4:482-83, no. 22305. See also, Bayhaqt, Sunan,
6:25-26; Tabari, Ikhtlaf, 94.

B7 D.F. Graf, “Nabat,” in EI new edition, 7:834bh.

18 Jassas, Mukhtasar, 3:6.
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wheat (fa‘am) that he would bring to me from Syria.”" Although
the term salam does not appear in this report, it is clear that Ibn
‘Umar is talking about a salam. We may infer that in these exam-
ples the seller were supposed to purchase the object for a price lower
than the price of the salam.

A salam in which a short period of delay, such as two or three
days, is stipulated may be included in this type. This inference is
supported by examples of salam in which goods are exchanged for
goods of the same kinds. For example, the Medinan jurist Rabi‘a
argues about the exchange of pieces of cloth on a delayed term.'™
Such a transaction may have had little to do with actual commer-
cial activities: he may have simply wanted to cover all the possible
questions relating to the price and the object. But it is also possible
that such a salam did have an economic meaning. Suppose, for exam-
ple, that a long-distance merchant brought cloth from a place remote
from the city in which he wants to sell it and wishes to purchase
cloth that is a special product of the city. Indeed, he might appoint
an agent to sell his cloth and acquire local cloth. He may achieve
the same purpose by bartering with a local cloth merchant, for exam-
ple through a salam in which a long-distance merchant sells his cloth
for local cloth that a local merchant gives him within a short period
(e.g. by the departure of the long-distance merchant).

Type C: The following is the most important type of salam envis-
aged in the legal texts written from the ninth century onwards. The
Hanafi jurist al-Sarakhst states, “The price stipulated in a salam is
usually smaller than the market price of the object.”'®" It follows that
the seller usually does not pay the price to buy the object of the
salam, but he intends to make use of it as capital, as indicated in
the following statement by the Hanafi jurist Ibn al-Humam: “Most
of them receive the price to make a profit with it, and pay the
expenses for his family from the gain (kasb) earned with the price,
and acquire gradually the object of the salam.”'*

The seller uses the price (capital) to buy items other than the
object of the salam, and makes a profit by reselling them. By repeat-

199 San‘ant, Musannaf, 8:5, no. 14062.

10 Sahniin, Mudawwana, 4:131.

181 Sarakhsi, Mabsat (n.d.), 12:130; ibid. (1421), 12:154. For a similar statement,
see ibid. (n.d.), 12:126; ibid. (1421), 12:149.

192 Tbn al-Humam, Fath, 5:332.
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ing this process he recovers the difference between the price in the
salam and the amount of money he will pay to acquire the object
of the salam, thus earning a net profit. This is what al-Marghinani
bears in mind when he writes, “It is imperative to stipulate the date
[on which the salam is to be performed] so that the seller may acquire
the object and deliver it.”'® It is likely, however, that at any moment,
the total amount of his debts exceeds the amount of cash he pos-
sesses. The Hanafi jurist al-Kasani points a seller in such a situa-
tion when he writes, “Salam is a sale of insolvents (mafalis).”'** Likewise
the Hanbali jurist Ibn Qudama (d. 620/1223) writes that a salam is
allowed “for the benefit of insolvents ( fi haqq al-mafalis).”"® In short,
this type of salam functions as a means of financing.

The origin of this type of salam is suggested in the term ‘salaf’
used by the Malikis and Shafi‘is, which means at the same time a
loan. As will be noted, interesting-bearing loans were prohibited (see
p- 214). In addition, “A loan is considered to have fallen due even if
a term was stipulated (al-gard hall wa-in kana ila ajal),”"* so the lender
has the right to demand at any time that the borrower repay what
he borrowed. It is sound to assume that salam could be undertaken
as a substitute for an interesting-bearing loan. It is interesting to cite
the statement ascribed to the Medinan jurist al-Zuhri, “A conces-
sion was made for salam because the market price fluctuates, so that
you cannot know in advance whether or not it will be unfavorable
for you (mnama rukhkhisa fi al-taslyf l-anna al-as‘ar takhtalifu, 1@ tadrt a-
yakanu ‘alay-ka am 1a).”'" As noted, the later jurists understood that
the seller in a salam of this type will usually suffer a loss, but he has
a chance to cover the loss by investing the salam price in other trans-
actions. In view of the social need for salam, it had to be tolerated.
This statement reflects that general attitude.

Type D: Ibn al-Qasim states that Malik declared valid a salam in
which the buyer prepays one dinar for fifteen sas of wheat, and the
seller promises to provide one sa° every day for fifteen days.'™ One

1% Marghinani, Hidaya, 3:73.

164 Kasani, Bada’® (1402), 5:212; ibid. (1418), 7:144.

1% Tbn Qudama, Mughnz, 4:195.

1% Thn Abi Shayba, Musannaf, 4:324, no. 20578. See also, Kasani, Bada’i (1402),
7:396; wid. (1418), 10:600.

%7 San‘ani, Mugsannaf, 8:6, no. 14069.

168 <Utbt, Mustakhrgja, 7:206. For a similar statement of Malik, see ibid., 7:109;
Ibn Abi Zayd, Nawadir, 6:66.
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sa‘ 1s equivalent to four mudds. According to the Shafi‘is a poor hus-
band is obliged to supply his wife with one mudd of foodstuffs per
day, a husband of average income one and a half mudds." Therefore
this salam is concluded between a retailer and an individual for the
sale of foodstuffs for consumption. A salam of this type also could
serve as a form of financing.

Type E: The contract of manufacture (istzsna“) can be regarded as
a sort of salam."® The Hanafi jurist al-Kasant explains it as follows:
a client asks an artisan, such as a shoemaker or a brass founder, to
transform raw material possessed by the artisan into an object specified
by the client, in exchange for which the client pays such-and-such
an amount of money.'”

As will be shown, juristic disagreements over numerous issues
regarding a salam can be reduced to the difference between the types
of salam (in particular A, B and C) the jurists bear in mind when
they discuss them.

3. Conditions of validity

I will now examine issues (1)(5) enumerated above, pertaining to
the validity of a salam. 1 will consider issue (6) in J in connection
with the case in which the subject matter disappears from the market.

The price and the object in relation to the prolubition of riba of delay

As noted, in a salam contract the payment is by definition made first,
with the object to be delivered later. Salam contract is therefore sub-
ject to the prohibition of riba of delay. The Hanafis prohibit a salam
in which an item sold by measure is sold for an item sold by mea-
sure, and a salam in which an item sold by weight is sold for an
item sold by weight.!”? But they permit a salam in which dinars or
dirhams are used to pay for an item that is sold by weight, although
dinars and dirhams are normally exchanged in weight, since, accord-
ing to the early Hanafis, there is need for such a salam.'” The Malikis
prohibit a salam in which gold is sold for gold or silver, a salam in

199 Shirazi, Tanbih, 207; Nawawi, Minhaj, 3:426.
0 Schacht, Introduction, 155; Shaybani, Saghir (1406), 324.
1 Kasani, Bada@’c (1402), 5:2; ibid. (1418), 6:84.
172 Samarqandt, Tulfa, 2:10/2:11; Kasani, Bada’i (1402), 5:214; ibid. (1418), 7:151.
* Sarakhst, Mabsat (n.d.), 12:121; ibid. (1421), 12:142. See also p. 247.
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which silver is sold for gold or silver, and a salam in which foodstufls
are sold for foodstuffs either of the same kind or of different kinds.'™
But a salam in which gold is sold for gold or silver for silver, i.e. a
loan, is permitted, insofar as it contains no interest.

Ignorance of the price and the object
Jurists are unanimous in requiring that the species, the quality and
the quantity of the price!'” and the object'”® are known at the moment
of contract. This is in accordance with the general rule that pro-
hibits any ignorance ( jakl, jahala) regarding the object, the price, and
the terms of contract in an onerous contract. However, some reports
recorded in the early sources allude to a contrary practice.

(1) The Companion Abu Sa‘id al-KhudrT reportedly said:

It constitutes 2@ to determine [the quantity of the object in] a salam
based on the market price. You must designate how much [you buy]
with your dirhams. Increase with the dirhams as much as you can (al-
salam kama yagamu min al-sir nba, wa-lakin tusammi bi-darahimi-ka kaylan
malaman, wa-stakthir bi-ha ma ’stata‘ta)."”

I surmise that “the market price” mentioned here signifies the price
of the object on the date on which the delivery falls due, for two
reasons. First, there must be no harm in setting the price in a salam
at the market price of the object on the date of contract, since the
market price on this date is known. Second, a certain Abt “‘Ubayda
is reported to have stated that his father prohibited the sale of
foodstuffs at “the threshing floor price (si7 al-baydar),”'’® i.e. at the
price at the moment of harvest.

However, one may object to this interpretation, for the following
reason. As will be mentioned, one of the essential elements of a salam
1s that the price is actually paid at the moment of the contract. If
the price is determined on the basis of the market price of the object

'7* Ibn Rushd al-Jadd, Mugaddamat, 2:31-32.

' Qudart, Mukhtasar, 2:43; Samarqandi, Tulfa (1964), 2:8; ibid. (1414), 2:9; Ibn
Rushd al-Hafid, Bidaya, 2:203; ibid., tr. Nyazee, 2:242; ‘Abd al-Wahhab, Ma‘una,
2:987; Nawawi, Mnhaj, 2:103; thid., tr. Van Den Berg, 147.

176 Qudari, Mukhtasar, 2:43; Samarqandi, Tuhfa (1964), 2:10; wbid. (1414), 2:10-11;
Ibn ‘Abd al-Barr, Aafi, 337; ‘Abd al-Wahhab, Ma‘ana, 2:987; Nawawi, Minhaj, 2:107—
08; ibid., tr. Van Den Berg, 148-49; Ibn Qudama, Kaf;, 2:111; Bahuti, Rashshaf,
3:297-98.

177 San‘ani, Musannaf, 8:7, no. 14072. See also, Bayhaqi, Sunan, 6:25.

'8 Bayhaqi, Sunan, 6:25.
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on the date on which the delivery becomes due, how can one deter-
mine the price to be paid at the moment of contract? The answer
to this objection is suggested in the sentence included in the above-
cited statement, “You must designate how much [you buy| with your
dirhams.” This sentence prohibits a contract in which the price owed
by the buyer is fixed, but the quantity that the seller must provide
is not known. To illustrate this point, let us take the case of a salam
in which the buyer pays 100 dirhams for wheat. If the seller is
required to provide nine-tenths of the quantity of wheat that he can
acquire for 100 dirhams when the performance falls due, he serves
as a middleman for the buyer, the difference between 100 dirhams
and the cost price for which he acquires the wheat being a com-
mission or remuneration. If the seller is required to provide eleven-
tenths of the quantity of wheat that he can purchase for 100 dirhams,
this salam is equivalent to a loan with a 10 % interest.

The following report recorded in the Musannaf of al-San‘ani also
appears to refer to a transaction in which the price is determined
on the basis of the market price of the object on the date on which
the performance falls due.

(2) The Basran traditionist and jurist Ibn Sirin reportedly disap-
proved of a buyer who “determines the price as more than or less
than the market price [of the object], stating, ‘It belongs to me what-
ever the market price may be (kana yakrahu an yashtariya min al-raqjul
wa-yashtarita ‘alay-hi bi-akthar aw bi-aqall min al-si'r, yaqalu “huwa I kayfa
ma qama min al-sir”) .7

Although no specific term is used to refer to this transaction, al-
San‘ant includes this report in the chapter entitled “no salaf except
for a determined period.” This may be because it shares a common
feature with the salam: the object is to be delivered in the future.
Why is it not called salam? This may be because the essential ele-
ment of a salam, the prepayment of the price, is absent. Indeed it
is conceivable to imagine that the seller paid at the contractual ses-
sion the expected market price of the object, to be liquidated on the
date of delivery. It is more likely, however, that the payment was
made in exchange for delivery.

If so, what is the economic meaning of such a transaction? In my
view, if the price in a salam is greater than the market price of the

179 San‘ani, Musannaf, 8:6-7, no. 14070.
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object, such a transaction serves economic aims similar to those of
the original murabaha or the eleven-tenths or twelve-tenths sale. In
the original murabaha, 1 argued above, the difference between the
price in the original sale and that of the murdbaha was a remuner-
ation for the seller, who serves as an agent for the buyer. Here also
the difference between the price in this transaction and the market
price may have been the seller’s commission or remuneration. As
for the case in which the price is equal to the market price, such a
transaction may serve the same purpose as the original tawliya: the
seller is supposed to have a share of the profit earned through the
resale of the object by the buyer. The same reasoning may be valid
for a case in which the price is smaller than the market price: the
loss that the seller incurs from the salam is expected to be covered
by his share of the profit earned through the resale of the object by
the buyer.

Payment of the price at the contractual session

The Hanafi rule is that a salam is invalid if the price is unpaid at
the contractual session.'”™ The Shafi‘is'"®! and Hanbalis'® adopt the
same position. According to later jurists, the reason for this solution
is that delay in the payment of the price violates the general pro-
hibition of ‘al-dayn bi-’l-dayn,” i.c. ‘obligation for obligation’ or ‘credit
for credit’ (to be exact, the term ‘dayn’ refers to the object of an
obligation or credit): as the delivery of the object is by definition
delayed, the price must be received before the contractual session is
over to avoid ‘al-dayn bi-’l-dayn.’'®> However, the rule that a salam is
invalid if the price is not paid before the contractual session is over
is different from that which applies to an ordinary sale: indeed accord-
ing to the majority view it is prohibited to stipulate a delay in both
the delivery of the object and the payment of the price because of

180 Qudurt, Mukhtasar, 2:44; Shaybani, Huyja, 2:613; Samarqandi, Tulifa (1964),
2:9; wid. (1414), 2:10. The stipulation to allot the credit the buyer has against the
seller as the price of a salam is invalid, making the salam invalid to the extent of
the amount of the credit. Shaybani, Saghir (1406), 323.

81 Ramli, Nikaya, 4:179-80; Muzani, Mukhtasar (1393), 90; ibid. (1419), 127;
Shirazi, Muhadhdhab, 1:300.

182 Khiraqt, Mukhtasar, 56; Ibn Qudama, Aafi, 2:115.

185 Sarakhsi, Mabsit (n.d.), 12:144; ibid. (1421), 12:172; Ramli, Nihaya, 4:179-80;
Ibn Qudama, Aafi, 2:115; Wichard, wischen Markt, 142. Al-Ramli explains that
delay in the payment of the price adds to the uncertainty of a salam, which is essen-
tially an aleatory contract. Ramli, Nikaya, 4:179-80.
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the prohibition of ‘al-dayn bi-’l-dayn,” and such a stipulation renders
the contract invalid. But if one of the parties who is required to per-
form his obligation (to deliver the object or to pay the price) before
the contractual session is concluded fails to do so, with the result
that either party has a dayn against another party (‘al-dayn bi-’l-dayn’),
this does not affect the validity of the contract."® Moreover in the
case of non-performance, the other party does not have the right to
unilaterally cancel the contract (some jurists deem valid a clause stip-
ulating that the contract is canceled if the price is not paid).'® It is
therefore doubtful whether the prohibition is the true reason why
non-payment of the price causes a salam to be invalid.

Although the true reason is difficult to detect, we know that con-
tracts re, such as donation,' sadaga,'®” loan of a fungible thing (gard,
mutuum),'® loan for use (‘aryya)'® and pledge,'” are subject to the
same rule: they take effect only when the object is delivered. The
same rule applies to salam. Sufyan al-Thawri is reported to have
said, “A salam takes effect only with receipt [of the price| (la yakanu
salaf illa bi-’l-gabd).”"*" In addition, al-Shaybani states as follows
regarding the agency in a salam.

(1) A appoints B as his agent for sale of wheat in a salam. If A
remains in the contractual session until B receives the price, the salam
1s valid. The price belongs to 4, who is required to deliver wheat,
“because he is a party to the sale contract (l--anna-hu walya safqat al-
bay),” rather than B. If, alternatively, A leaves the contractual ses-
sion before B receives the price from the buyer, the salam becomes
invalid in relation to 4.'

(2) A appoints B as his agent for purchase of wheat in a salam and
gives B dirhams as the price. If B gives the dirhams to the seller in
a salam, the salam takes effect in relation to 4. Thus A can demand

'8 Tbn AbT Zayd, Nawadir, 6:69.

'8 Shalabi, Madkhal, 631; Ahmad Ibrahim Ibrahim Bey, ““Uqud,” 719.

18 Tahawi, Mukhtasar, 138; Quduri, Mukhtasar, 2:171; Ahmad Ibrahim Ibrahim,
“Iltizam,” 2 (1932), 608-09.

187 Tahawi, Mukhtasar, 138.

18 Kasani, Bada’' (1402), 7:394-95; ibid. (1418), 10:596; Ahmad Ibrahim Ibrahim,
“Iltizam,” 3 (1933), 230-31.

1% Sarakhsi, Mabsat (n.d.), 11:134; ibid. (1421), 11:143-44.

90 Samarqandi, Tuffa (1964), 3:37; ibid. (1414), 3:38; Ghunaymi, Lubab, 2:54.

Y1 San‘ani, Musannaf, 8:91, no. 14443,

192 Shaybani, Asl, 5:77.
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that the seller deliver wheat to 4.'”* Note that in order for the salam
to be valid it is not required that 4 (the principal) is present to the
contractual session, or that B professes that he is acting on behalf
of 4.

As noted, the contracts re concluded by an agent are subject to
similar rules:

(1) If the agent of a person who receives the object, e.g. donee or
pledgee, discloses the principal, the effect and the rights and lia-
bilities arising from the contract accrue to the principal; other-
wise they accrue to the agent, in other words, the contract is
invalid in relation to the principal.

(2) The agent of a person who delivers the object, e.g. donor or pled-
gor, 1s free to or not to disclose the principal. In either case the
effect and the rights and liabilities of the contract accrue to the
principal.'?*

If “dirham” is replaced with “object,” the rules governing the agency
in a salam are similar to those that govern the agency in the contracts
re. Why is a salam treated in the same manner as the contracts re?
One possible explanation is that this rule derives from a type B
salam. As noted, al-Hasan al-BasrT is reported to have said, “Don’t
buy it [viz. the object of a salam] at a higher price or at the same
price as the capital [of the sale].”' According to this, if the price
for which the seller can acquire the object is higher than the price
of the salam, he can cancel the contract, returning to the buyer the
same amount of money as the price. That is to say, this type of
salam can be an interest-free loan. This may be the original reason
why a salam is binding only when the buyer delivers the price. But
this explanation poses a problem, because the jurists of the four
Sunni schools of law explain it with the type C salam in mind.

I am inclined to an explanation that suggests this rule seeks to
protect the buyer. As noted, for the Sunni jurists, who bear a type
C salam in mind, “Salam is a sale of insolvents,” i.e., there is always

19 Shaybani, Asl, 5:76. See also, Karabisi, Furiag, 2:54; Sarakhsi, Mabsa¢ (n.d.),
12:200; ibid. (1421), 12:251; Samarqands, Tukfa (1964), 3:319; ibid. (1414), 3:230;
Ghunaymi, Lubab, 2:143.

19 Shahata, “Nazariyya,” 354; Sanhtri, Masadir, 5:196-99; Abu Zahra, Milkiyya,
387; Chehata, “Concept de représentation,” 438-39.

19 Shaybani, Hujja, 2:624.
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a danger that the seller will be unable to perform his obligations.
This may be why the Hanafis, Shafi‘is and Hanbalis permit the
buyer to unilaterally cancel the contract by refusing to pay the price.
By so assuming, we can justify the solutions adopted by al-Shaybant
regarding cases (1) and (2). When the seller appoints an agent, it is
crucial for the buyer to know who the principal is, i.e. who is legally
obligated to perform the contract, for he would not conclude a salam
with a seller who is in financial straits. Conversely, when the buyer
appoints an agent, the seller may ignore the name or even the exis-
tence of the principal (buyer), for the payment of the price, which
is the sole obligation of the buyer, is performed during the con-
tractual session.
The position of the Maliki jurists is as follows:'”

(1) There are disputes about the validity of a clause stipulating a
delay in the payment of the price: some hold that such a clause
makes the contract invalid; others hold that a clause stipulating
a delay of no more than three days does not affect the validity
of the contract, but that if the delay exceeds three days, the con-
tract becomes invalid. The former opinion is the same as the
Hanafi opinion, and the latter opinion is the same as the Maliki
opinion with respect to an ordinary sale.'”

(2) Cases in which no delay is stipulated can be subdivided into two
classes.

(a) If the delay in the payment of the price does not exceed
three days, it does not affect the validity of the contract. This
rule applies to an ordinary sale.

(b) If the delay exceeds three days, some Malikis hold that the
delay does not affect the validity of the contract, irrespective
of the species of the price. This rule applies to an ordinary
sale. Others hold that if the price is money, the contract
becomes invalid; otherwise the delay does not affect the valid-
ity of the contract.

How can we explain the position of those jurists who distinguish
between money and other items with respect to case (2) (b)? In my

% Ibn Rushd al-Jadd, Mugaddamati, 2:28. See also, Sahnin, Mudawwana, 4:38;
Ibn Abt Zayd, Nawadir, 6:68-69; Ibn al-Jallab, 7afri", 2:135; ‘Abd al-Wahhab, Ma‘una,
2:988.

97 Sahntn, Mudawwana, 4:220.
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view, they bear a type C salam in mind, when they discuss the valid-
ity of a salam in which money is paid. As noted, a type C salam is
intended to serve as a means of financing. In such a salam, the seller
needs there to be a minimum period during which he can recover
the difference between the price in the salam and the amount of
money he will expend to acquire the object of the salam. By each
day the payment of the price is delayed, there is a smaller chance
of recovering the difference. This appears to be why a salam becomes
invalid if the delay in payment exceeds three days.

What if only part of the price is delivered at the contractual ses-
sion? The Hanafis,'™ the Shafi‘is,'™ and some Hanbalis*® prescribe
that the contract is valid only to the extent of the amount of the
money paid to the seller. For example, if the buyer pays 7 dinars
in a salam in which it was agreed that the buyer is to pay 10 dinars,
30 % of the contract becomes invalid, that is to say, the seller is
required to provide 70 % of the quantity of the object stipulated in
the contract. This solution is exceptional; for the usual rule is that
a contract is indivisible.*”! Sufyan al-ThawrT is quoted as having said,
“The sale [viz. salam] is invalid, for the contract is indivisible (4-anna
al-‘ugda wahida),” regarding the case in which the buyer of a salam
said, “I pay you [viz. the seller| fifty dirhams now, and the payment
of the remaining fifty is delayed for a month.”?” The reason why
the Hanafis, the Shafi‘is and some Hanbalis adopt such a solution
may be that they take into consideration the benefit that the seller
can enjoy by receiving partial payment. As noted, a type C salam,
which they bear in mind, serves as a means of financing. Because
to declare a salam in which all the price is not paid on the spot
invalid amounts to depriving the seller of a means of financing, they
may have deemed it more appropriate to partially maintain the con-
tract. The Malikis*” and other Hanbalis®* deem the entire contract
invalid.

19 Marghinani, Hidaya, 3:75.
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Date of deliery

There are two issues relating to the date of delivery. (1) The first is
to know whether or not an immediate salam (salam hall), 1.e. a salam
in which the buyer can demand the delivery at any moment, is valid.
(2) The second issue is divided into two sub-issues: when a period
of delay is stipulated, (a) is it necessary to specify the date of deliv-
ery, or is it permitted to determine the period of delay by naming
the season or events such as cutting or harvesting? (b) Is there any
minimum number of days for the period of delay?

(1) Jurists disagree about the validity of an immediate salam. The
Shafi‘is and some Malikis deem it valid. According to the Shafi‘is,
if a salam with delay (salam mw’qjjal, i.e. an ordinary salam) is lawful,
an immediate salam 1s all the more lawful, for the latter contains no
aleatory element.”” But this explanation hardly accounts for the eco-
nomic meaning of an immediate salam.

The Malikis do not explain why they regard an immediate salam
as lawful, but in my view, its economic meaning is obvious with
regard to a type A salam, which is concluded, for example, between
a merchant and the owner of a date orchard. Malik states that such
a salam can be concluded when date palms flower. The merchant
may want to take delivery of such dates as become mature and edi-
ble on a daily basis. An immediate salam satisfies such a need. In
fact, al-TabarT writes that Malik was asked about a salam of dates
for 40 dinars in which it is stipulated that the buyer can demand,
every Friday, the delivery of fresh dates worth two or three dinars
harvested in the date orchard of the seller.?”

But a more important form of immediate salam is suggested in the
Muwatta’. Suppose A has a credit on foodstuff against B, who in turn
has a credit on the same kind of foodstuff against C. Malik states
that, in general, it is forbidden that B transfer his credit against ¢
to 4, since this amounts to selling foodstufls before taking possession
of them, but that there is no harm in the transfer of credit if A’s
credit against B derives from an immediate salam (salaf hall). He adds
that the transfer of debt in this case is not a sale, invoking the rule

205 Shafi], Umm, 3:97; Shirazi, Muhadhdhab, 1:297; Ibn Rushd al-Hafid, Bidaya,
2:203; ibid., tr. Nyazee, 2:242.

26 Tabari, Ikhtilaf, 101. Malik deems this contract unlawful, on the ground that
the quantity of the dates is not fixed and that the date of delivery is not deter-
mined. Loc. cit.
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generally admitted by the Medinan jurists that a person can trans-
fer ownership of foodstuffs that he has not yet taken possession of
only when he does this in transfer of a share (shurk, 1.e. ishrak), tawlya
or cancellation by mutual agreement (igala).*"’

I have shown that, originally, fawlya served as a form of part-
nership in which the profit earned from the resale by the buyer was
intended to be distributed between the seller and the buyer, for
which reason the seller is regarded as a partner of the buyer in the
original sale. By a similar reasoning B can be regarded as a mid-
dleman for A4: at first 4 concludes a salam with B, by which B is
required to provide the object without delay at A’s request. Then B
makes another salam with €, who is required to provide the object
by the end of the specified period. If B transfers to 4 his credit aris-
ing from the salam with G, A takes the place of B in this salam.
Immediate salam may have had a function similar to that of the orig-
inal tawliya, in which the seller is engaged to provide an object that
he does not own, and which became illegal with the introduction of
the prohibition of the sale of an object that one does not own. We
may also imagine that the difference in the price or the quantity of
the object in the two salams represents commission or remuneration
for the seller in the immediate salam (like B). For example, suppose
that an immediate salam is made in which 10 dinars are paid for
10 ardabbs of wheat. If the seller purchases 10 ardabbs of wheat for
9 dinars in another salam, the difference of one dinar represents a
commission or remuneration for the seller in the immediate salam.
Immediate salam is therefore best explained by treating them as type
B salam.

Ibn Rushd al-Hafid gives three explanations for the opinion pro-
hibiting an immediate salam. First, the statement attributed to the
Prophet, “He who offers to receive prepayment (istaslafa) should do
it for a determined price, a determined weight, and for a determined
period,”* indicates that the period should be determined just as the
price and the weight are. Second, he notes, a salam in which no

207 Malik-Yahya, Muwatta’, 3:297, no. 1386; ibid., tr. Bewley, 264a. The Prophet
1s reported to exclude a transfer of share, a fawlya and a cancellation by mutual
agreement from the general prohibition of the sale of foodstuft before it is taken
possession of. Sahnun, Mudawwana, 4:81; San‘ani, Musannaf, 8:49, no. 14257.

208 Tbn Rushd al-Hafid, Bidaya, 2:201; ibid., tr. Nyazee, 2:240; Shaybani, Huja,
2:616-17; Muzani, Mukhtasar (1393), 90; ibid. (1419), 126.
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period is determined constitutes a sale of an object that one does
not own, which is prohibited.?”” He adds that the Malikis hold as
follows: the salam is permitted for the sake of convenience (irtifag):
the buyer pays in advance for the purpose of “facilitating (istirkhas)”
the purchase of the object, while the seller is attracted by the salam
because of the delay. Thus, if the delay is not stipulated, the salam
loses its advantages.”'’ As has been noted, the type C salam will serve
as a means of financing. But this explanation is at variance with the
opinion of some Malikis, namely that the minimum number of the
period of delay can be two or three days, which is too short for this
purpose. We will return to this point in (2) (b).

The Hanafis hold that a period of delay is the necessary condi-
tion for the validity of a salam.*'" Al-Kasani gives three justifications
for this position. The first is the above-cited Prophetic hadith. The
second is that an immediate salam often leads to a conflict between
the contracting parties: in general, the seller in a salam is an ‘insol-
vent (muflis),” who cannot immediately deliver the object. If an imme-
diate salam is permitted, or in other words, the buyer is allowed to
demand delivery at any moment, this may lead to the cancellation
of the contract. This will cause damage to the buyer, because he
gains nothing while he gave the seller an expedient to satisfy his
needs. Third, the salam is especially permitted, despite the general
prohibition of the sale of an object that one does not own, in view
of the presumption that the seller in a salam is in insolvency. The
conclusion of an immediate salam implies that the seller actually pos-
sesses the object, which invalidates the special permission.”’? Once
again this explanation is not valid for the opinion held by some
Hanafis that the minimum period of delay can be anywhere from
half a day to three days. We will return to this point in (2) (b).

(2) There are two issues relating to the period of delay. The first
relates to whether or not it is necessary to specify the date of deliv-
ery, or if it is permitted to determine the period of delay by speci-
fying the season or events such as cutting or harvesting. The second
1s the minimum number of days for the period of delay.

209 Tbn Rushd al-Hafid, Bidaya, 2:203; ibid., tr. Nyazee, 2:242.
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(a) As for the first issue, the Malikis consider it lawful to specify
the date of delivery by naming cutting or harvesting,?"® whereas the
other schools prohibit this.?'* Ibrahim al-Nakha‘T is credited with the
latter view.?” The Maliki position is easily understood by assuming
a type A salam. Suppose, for example, that a merchant purchases
dates in a salam from a particular orchard. In this case, it is rea-
sonable to stipulate that the dates should be delivered on the date
of or in a few days after harvesting. The other schools stick to the
principle that prohibits any uncertainty in an onerous contract.

(b) The Hanafis and Malikis are divided over the second issue.
The minimum period of delay is half a day for some Hanafis, three
days for some, and one month for others (including al-Shaybani).*'®
Al-Kasani writes that the view of al-Shaybani is the most appropri-
ate, considering one month is the minimum period during which the
seller would be able to acquire the object of the salam: if a shorter
period is stipulated, that constitutes an immediate salam.*"’

The Maliki jurist Ibn Rushd al-Jadd writes: at first, Malik held
that the minimum period of delay is approximately fifteen days, dur-
ing which market prices may fluctuate. He later changed his posi-
tion to two or three days. Both opinions are attributed also to the
Medinan legal authority Ibn al-Musayyab.?”® Ibn Rushd al-Jadd
regards Malik’s first opinion as more appropriate, for a salam with
a delay of two or three days amounts to “a sale of an object that
you do not own (bay ma laysa ‘inda-ka).”*"® Al-Tabarl attributes to
Malik a statement that indicates the economic meaning of this opin-
ion: asked about a delay of two or three days in a salam of cloth or
animals, Malik said, “This is permitted, but a salam with a longer

25 Tbn Rushd al-Hafid, Bidaya, 2:203-04; ibid., tr. Nyazee, 2:243; ‘Abd al-Wahhab,
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delay is more appropriate, because this will enable the seller to profit
from the price he received ( yantafiu al-ba’t bi-ma akhadha-hu min al-
thaman).”** As the Hanafi jurist al-Sarakhst puts it, “The price in a
salam is usually lower than the market price of the object.”**! The
seller agrees to a salam only as a means of financing. This is the
idea at the basis of the opinion prohibiting a short period of delay,
say a few days.

Another reason is advanced for this opinion in the Mudawwana.
Ibn al-Musayyab is reported to have stated as follows: it is prohib-
ited to sell foodstufls that one does not own in a sale with a short
period of delay, such as one day or two or so before the seller pur-
chases them, if he knows their market price and is assured to make
a profit. But there is no harm in selling foodstufls that one does not
own, in a sale with a period of delay so long that it is not possible
to foresee if the seller can earn a profit. Jabir b. ‘Abd Allah, Abu
Salama b. ‘Abd al-Rahman b. ‘Awf (b. 22/642-3; d. 94/712-3 or
104/722-3), Tawas and ‘Ata’ b. Abl Rabah (d. 114/732, 115/733
or 117/733) are also reported to have disapproved of a short period
of delay.?”” These jurists reasoned as follows: a person will not offer
a sale in which he is engaged to deliver the object a few days later
unless he knows that he can acquire the object at a cost lower than
the price stipulated in the sale. Although the term ‘salam’ is not used,
it is clear that this sale is a salam with a short period of delay. The
idea underlying the prohibition of such a salam is to prohibit a seller
from taking advantage of the ignorance of a buyer with regard to
the price of foodstuffs to make a sure and good profit. In other
words, those jurists who hold this opinion fear that the legalization
of a salam with a short period of delay will serve only as an expe-
dient that enables a seller to make an unlawful gain.

Let us examine the opinion permitting a short period of delay. I
have mentioned an example of such a salam in connection with the
type B salam, in which the seller seems to act as a middleman for
the buyer, who relies on the seller’s knowledge on the local market
to acquire merchandise. In such a salam, a few days may be sufficient
for the seller, who uses the price he has received to buy the object.
It is useful to refer to a case from the Mudawwana: when Ibn al-

20 Tabari, Ikhtlaf, 96.
20 Sarakhst, Mabsat (n.d.), 12:130; ibid. (1421), 12:154.
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Qasim asked Malik about the case of a person who gives a cloth
merchant money to buy cloth for him, stipulating a commission of
three percent of the price, Malik responded that there was no harm
in this and defined the contract as a hire (ju‘).**® This contract is
similar to a type B salam. Of course, juristically speaking, there is
an important difference between the two contracts: the seller in a
salam is under an obligation to acquire the object designated in the
contract and to deliver it to the buyer by the end of the specific
period; whereas the cloth merchant in this case can unilaterally can-
cel the contract at any time.”** But the two contracts seem to have
the same economic function.

Another reason why a salam with a short period of delay is per-
mitted 1s detected from the above-cited statement that al-Tabart
ascribed to Malik: asked about a delay of two or three days in a
salam of cloth or animals, Malik said, “This is permitted, but a salam
with a longer delay is more appropriate . ..”** We have seen that
several Medinan authorities are reported to have prohibited the sale
of foodstuffs in a salam with a delay of a few days, which Malik at
first supported. That is to say, Malik was asked whether or not the
same rule applies to a salam of cloth or animals. I infer that Malik
tolerated it to stipulate a short period of delay in a salam of items
other than foodstuffs, since in general their price is stable, so that
there is little fear that the seller will take advantage of the buyer’s
ignorance of the market price, whereas the need for such a salam
can be easily seen.

Pledge and surety

Jurists disagree as to whether or not pledge and surety are permit-
ted in a salam. These rules would give more security to the contract.
If the seller does not perform his obligation, the buyer can sell the
pledge by public auction and use the proceeds to buy the object of
226 Likewise, if the seller does not perform his obligation,
the buyer can demand that the surety perform the seller’s obliga-
tion in his place.?”’

the salam.

223 Sahntin, Mudawwana, 4:456.

2t Sahntn, Mudawwana, 4:456.

2 Tabari, Ikhtlaf, 96.

26 Mawardi, Hawt, 5:390; Shaybani, Asl, 5:43.

27 Sarakhst, Mabsit (n.d.), 12:172; ibid. (1421), 12:205-06.



184 CHAPTER TWO

‘Alf b. Abt Talib,*® Sa‘id b. Jubayr,” al-Hasan al-Basri*** and
al-AwzaT (d. 157/773-4)*' reportedly disapproved of them. Al-Hasan
al-BasrT 1s also credited with the statement, “Muslims used to say,
‘Whoever pays the price of a salaf can take neither a pledge nor a
surety’.”*? But Ibn Sirin is reported to have seen no harm in a
pledge.”® Ibrahim al-Nakha‘t,”* al-Sha‘bt,” ‘Amr b. Dinar (d. 125/
742-3 or 126/743—4, over 70 years old) and ‘Ata’ b. Abi Rabah**
are reported to have seen no harm in either a pledge or a surety.
The Hanafis,”” Malikis*® and Shafi‘is*’ also regard the pledge and
the surety as lawful.**

The ground of the argument against a pledge and surety in a
salam i3 not clear, but it is easy to justify this argument by assum-
ing a salam of types A or B. In a type A salam, e.g. one between
the owner of a date orchard and a merchant, to require the owner
(seller) to provide a pledge amounts to obligating him to acquire the
object from a third person if he cannot harvest the quantity of dates
specified in the contract, which runs counter to the aims of such a
salam. In a type B salam as conceived by al-Hasan al-Basri, in which
the seller acts as a middleman for the buyer, it is also inappropriate
to require the seller to provide a pledge or surety.

4. Defect in the object

There are disputes over the rules regulating defects in the object of
a salam. For later jurists, a salam is independent of the process by
which the seller acquires the object. That is to say, legally speaking,
the seller in a salam acquires an object on his own behalf even though
he is to deliver such an object to the buyer in the salam. It follows
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that where there is a defect in the object of a salam at the moment
when the buyer takes possession of it, it is subject to the same rules
that govern an ordinary sale of a fungible object. In fact, this is true
where the object of a salam remains in the state it was in at the
moment of delivery: the buyer can exercise the option for defect and
require the seller to provide an alternative object free of any defect
in place of the defective object.”*' The seller in his turn can exer-
cise the option for defect to cancel the original sale unless the defect
took place while in his possession.

The jurists are, however, divided over when another defect occurs
as a result of a natural cause in the object of a salam while in the
possession of the buyer. Al-Shaybani*** and the Shafi‘is**® hold that
the buyer can do nothing but demand a reduction of the price,
unless the seller agrees to cancellation.?** This is the same rule as
the Hanafis and Shafi‘is adopt with respect to an ordinary sale.?*
The amount of reduction is calculated as follows: let the stipulated
price be p, its market value on the assumption that the object is free
of any defect be x, and its market value with the defect be y; then

the amount of the reduction is equal to ¥~ )b 24 A for the Malikis,
X

al-TahawT writes that they adopt the same position as al-Shaybani

and al-ShafiT, although no opinion on this issue is transmitted from

Malik.**” The position of al-Shaybani, al-ShafiT and the Malikis is

casily understood on the assumption that a salam is independent of

the process by which the seller acquired the object.

According to al-Tahawi, Abu Hanifa and Aba Yusuf oppose this:
Abt Hanifa gives the seller an option: he can choose (1) to take
back the object and return the price, or (2) to refuse to take back
the object, in which case he is not required either to return the price
or to reduce the price. Abu Yasuf gives the seller the option between
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(1) taking back the object and providing the buyer another object
free of any defect, and (2) refusing to take it back: in this case, the
buyer can elect (a) to take back the price by providing the seller
with another object equivalent to the object as it was at the moment
of delivery, or (b) to retain the object, in which case he cannot
demand a reduction in the price.**

Abu Hanifa holds, ultimately, that the seller is not responsible for
any defect due to a natural cause that exists at the moment of deliv-
ery, whether it existed prior to the original sale or occurred while
in the seller’s possession. This solution is similar to the solution
adopted with respect to the case of a murabaha when a defect occurs
in the object while in the possession of the buyer. I have demon-
strated that this solution was originally based on the idea that the
seller acquires the object as an agent for the buyer, so that owner-
ship of the object transfers directly from the original seller to the
buyer, while the rights and liabilities arising from the original sale
are created between the original seller and the seller (see pp. 139—40).
The same appears to be true of the case of a salam in which a defect
exists in the object at the moment of delivery, on the condition that
another defect occurs while in the possession of the buyer. The solu-
tion of Abt Yusuf resembles that of Abt Hanifa here, although Abu
Yasuf seeks to safeguard the interests of the buyer by enabling him
to cancel the salam if he provides the seller with another object equiv-
alent to the object as it was at the moment of delivery. The solution
of Abt Hanifa and that of Abu Yusuf may reflect the understand-
ing that the seller in a salam acquires the object as an agent for the
buyer, although they are the only cases with regard to which they
treat the seller as an agent for the buyer.

5. Performance

Non-performance is frequently disputed among the jurists. Roughly
speaking, the doctrinal development around this issue reflects changes
in their understanding of the nature of the salam: the early jurists
took into consideration the process by which the seller acquires the
object, whereas the later jurists, including the earliest Hanafis and
Malikis regard a salam as an independent contract with no connec-

28 Tahawi, Mukhtasar, 88-89.
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tion to the acquisition by the seller. I will explain the positive rules
concerning cancellation, impossibility and accord and satisfaction with
this in mind.

Cancellation

Historically speaking, the early jurists discussed the question of the
cancellation of a salam in connection with partial performance by a
seller who was unable to entirely perform his obligation due to a
rise in prices. Jurists are divided over whether or not it is permit-
ted to cancel the contract, to the extent that the seller does not per-
form it: for example, if the seller can provide only one-third of the
quantity of wheat that he is obliged to provide, is it permitted to
exempt the seller from the obligation to provide the remaining two-
thirds of the wheat, while requiring him to return two-thirds of the
price that he received at the moment of the contract? We may be
tempted to consider that the only acceptable solution is to permit
this, for in such a situation it is extremely difficult for the seller to
perform his obligation completely. However, some jurists propose a
solution that appears to take into consideration the interests of the
seller in a more equitable manner. As will be demonstrated, the dis-
putes among the jurists may be reduced to their difference over the
nature of a salam they bear in mind. To substantiate my point of
view, I will now examine the opinions of the Iraqi and the Medinan
jurists about the cancellation of a salam.

The Iraqi jurists advance four opinions about the case in which
the seller does not provide the entire quantity of the object that he
is obliged to provide at the end of the specified period.

(1) Al-Hasan al-Basr1,?* Shurayh,”” Ibrahim al-Nakha‘T®' and al-
Sha‘bi*? are reported to have forbidden partial cancellation of the
salam; instead, they give the buyer the choice between maintaining
the contract in its entirety and canceling it in its entirety. The fol-
lowing report in the Athar of Abai Yisuf points to the economic

29 Thn Abi Shayba, Musannaf, 4:275, no. 19994.

0 San‘ani, Musannaf, 8:13, no. 14104; Ibn Abi Shayba, Musannaf, 4:276, no.
20002.

B San‘ani, Musannaf, 8:12, no. 14095; Ibn Abi Shayba, Musannaf, 4:275, nos.
19993, 19996.

»2 San‘ani, Musannaf, 8:12, no. 14096; Ibn Ab1 Shayba, Musannaf, 4:275, no.
19992.
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meaning of maintaining the contract: Ibn Mas‘ad (d. 32/652—3) con-
cluded a mudaraba with a certain Zayd b. Khalida and gave Zayd
the capital. Then Zayd used part of the capital to buy young she-
camels (gala’is, sg. qalis) from ‘Atris b. ‘Arqub, in a salam. When
performance became due, ‘AtrTs provided only part of the stipulated
numbers of young she-camels, whereas Zayd harshly demanded that
he perform his obligation in full. Then Ibn Mas‘ad came to Zayd
and told him to give a postponement to ‘Atris. Subsequently Ibn
Mas‘ad sent to Zayd to ask him what the object of the salam was.
On hearing that it was she-camels, Ibn Mas‘ad instructed Zayd,
“Restore what you have received from him and take back your price.
Don’t use our money to purchase an animal in a salam.”*® In a sim-
ilar report in the Athar of al-Shaybani, ‘Atris approached Ibn Mas‘ad
to “ask a favor of him ( yastarfigu-hu),”** that is, to ask Ibn Mas‘ad
for a postponement.

The fact that Ibn Mas‘ad told Zayd to cancel the salam is in accor-
dance with the Iraqi doctrine prohibiting a selam of an animal. What
attracts our attention, however, is that Ibn Mas‘Gd told Zayd to post-
pone the date of performance, before he knew that the object was
she-camels. This suggests the idea that the buyer should not force
the seller to acquire the object when its price rises to a high level.
In fact al-Shaybani states in his Hyjja:

Al-Hasan al-BasiT said, “When you make a sale with a delay and per-
formance becomes due, buy from anyone in whose possession you find
the object of the sale as you please, but don’t buy it at a higher price
than or at the same price as the capital [of the sale] (idha bita bay‘an
nast’an fa-halla al-gjal fa-ayyu bayyi wajadta-hu “inda-hu fa-’shtari kayfa sh’ta
dhalika al-bay bi-‘ayni-hi wa-la tashtari bi-ziyada aw bi-ra’s al-mal).”*>

Although the term ‘salam’ or ‘salaf” is not used here, the sentence
“you make a sale with a delay” and the term ‘capital’ indicate that
we are dealing with a salam. It is clear that the idea underlying the
statement of al-Hasan al-BasrT is that the seller is not required to
perform a salam that yields no profit for him, unlike the salam as

»5 Abt Yasuf, Athar, 186-87, no. 845. See also, San‘ani, Musannaf, 8:23-24, nos.
14147-14150.

%t Shaybani, Athar, 98b.

%9 Shaybant, Huja, 2:624.
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conceived by the later jurists, who take it for granted that the price
of a salam 1s lower than the anticipated market price of the object
(see p. 168).

Therefore, the opinion that prohibits partial cancellation is intended
to entirely cancel the contract or to give the seller a postponement
until such time as the price of the object becomes lower than the
price paid in a salam. To clarify the economic meaning of this opin-
ion, let us calculate the expected profit of the seller and the buyer
if the buyer cancels 100x % (or maintains 100(1 — x) %) of the con-
tract. Suppose that m ardabbs of wheat are sold for ¢ dinars, and the
seller has acquired mp ardabbs (0 < p < 1) of wheat for ¢, ¢/m
dinars/ardabb (I assume ¢, < 1, in accordance with the above-cited
statement of al-Hasan al-Basrl) on average, but he ceases to acquire
wheat because of a price rise, until the date on which the perfor-
mance becomes due, at which time the market price of wheat is
equal to ¢y ¢/m dinars/ardabb (¢, > 1).

M) If1—x=p 1e x<1—p, then the seller is required to restore
100x % of the price and to acquire an additional m(l — x — p) ard-
abbs of wheat. Note that when the buyer demands a further acqui-
sition from the seller, the buyer is expected to give a postponement
until such time as the price of wheat declines to less than ¢/m dinars/
ardabb.** Let the price be ¢3 ¢/m dinars/ardabb (g; < 1). Thus the
profit of the seller is

by = ¢~ ppe—ex —eqs(l —x = p) = (g5 — Dex + e{plgs — q1) — g5 + 1}

) If 1 —x < p, 1e. x > 1 — p, then {p — (1 — x)}c adabbs of
wheat belong definitively to the seller. Thus if the value of the wheat
is calculated on the assumption that the seller sells wheat at gyc/m
dinars/ardabb, i.e. the current market price, the profit of the seller is

by =c—pgc—ex +eqip — (1 =%} = (g2 = 1) ex + c{plgs — q1) — q2 + 1}

Graph 1 illustrates the expected profit of the seller.

»6 Tbrahim al-NakhaT is reported to have obligated the seller of a salam of wheat
to provide wheat harvested in the next season when the date of performance was
delayed to the next year. San‘ani, Musannaf, 8:6, no. 14065.



190 CHAPTER TWO

Graph 1 b,
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Note that whether or not ¢p (¢ — ¢1) > ¢{p(¢gs — ¢1) — ¢ + 1} depends
on the number of ¢, ¢, and ¢;. What is important is that the profit
of the seller is at the lowest point when the buyer cancels 100(1 —
p) % of the contract.

Likewise the expected profit of the buyer is calculated as follows.

M) If1—x2p 1e. x <1 — p, then the buyer can require the
seller to restore 100x % of the price and to deliver an additional
m(l — x — p) ardabbs of wheat. Thus the profit of the buyer is

by = e+ v+ g+ og(l-x = ) = (1= glec + clple — g) + 5~ 1)

@ If 1 — x < p, 1.e. x > 1= p, then the buyer can require the
seller to restore 100x % of the price and to deliver (1 — x)m ardabbs
of wheat. Thus the profit of the buyer is

by ==+ ex + (1 — x)qoc = (g2 — Dex + (g0 — 1)c

Graph 2 illustrates the expected profit of the buyer.
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The profit of the buyer is at the highest when he cancels 100(1 —
p) % of the contract.

This opinion is best explained by assuming a type B salam, in
which the seller acts as a middleman for the buyer, and the differ-
ence between the price of the salam and the cost at which the seller
acquires the object is the seller’s commission or remuneration. Since
it is unreasonable to compel the buyer to cancel the contract, he
is expected to choose the option that is the most favorable to
him, either canceling or maintaining the contract in its entirety. In
cither case, the profit of the seller is no less than whichever is less
of ¢plgs — q1) and ¢{plgs — q1) — ¢ + 1}.

(2) The Hanafis approve partial cancellation of a salam. Abu Hanifa
considers the following case: foodstufls are made the subject of a
salam. When performance becomes due, the seller has acquired only
part of the stipulated quantity. In such a case, the buyer can take
delivery of the foodstuffs that the seller has acquired and cancel the
salam as 1t applies to the remaining amount of foodstuffs, in which
case the buyer can require the seller to restore that percentage of
the price which corresponds to the percentage of foodstufls that the
seller does not provide.”” To support this view, Abu Yusuf and al-
Shaybani cite the statement of Ibn ‘Abbas about this procedure,
“There is no harm in this. This is an appropriate, good and beau-
tiful way of acting.”®® Muhammad b. al-Hanafiyya (d. 80/700-1)
and al-Hakam [b. Ayyub] are also reported to have seen no harm
in this procedure.”

This procedure is illustrated by a report recorded in the Musannaf
of Ibn Abt Shayba, according to which someone (4) approached Ibn
‘Abbas and told him that he had purchased wheat in a salam for
1000 dirhams and received one-half of the stipulated quantity, which
he resold for 1000 dirhams. Subsequently the seller in the salam (B)
expressed his wish to return the remaining 500 dirhams of the price.
Ibn ‘Abbas said, “This is appropriate, he [viz. A] will be given a

»7 Shaybani, Hujja, 2:590.

28 Abu Yasuf, Athar, 186, no. 842; Shaybani, Athar, 98b—99a; Shaybani, Huja,
2:591; Shaybani, Asl, 5:7. See also, San‘ani, Musannaf, 8:12-13, nos. 14101-02.

»9 San‘ani, Musannaf, 8:13, no. 14103.
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double reward.”*” Although the report does not specify the amount
of money for which B acquired one-half of the wheat, it must have
been much greater than 500 dirhams when he asked 4 to cancel
the contract, for 4 resold it for 1000 dirhams. That is to say, B
could not afford to perform his obligation. This is why B asked 4
to cancel the contract. The fact that Ibn ‘Abbas recommended can-
cellation indicates that 4 had the right to force B to acquire the rest
of the wheat, whatever its cost might be.

To illustrate the economic meaning of partial cancellation, let us
calculate the expected profit of the seller on the assumption that the
price of the salam is expected to be lower than the expected mar-
ket price of the object, as indicated by the repeatedly cited state-
ment of the Hanafi jurist al-Sarakhsi, “The price of a salam is usually
lower than the market price of the object.”?!

1) If 1 —x=p, 1.e. x <1 — p, then the seller must restore 100x
% of the price and must acquire an additional m(1 — x — p) ardabbs
of wheat without delay. Thus the profit of the seller is

by =c¢—pgc—ex —cegp(l —x—p) = (g~ Dex + ce{ples — q1) — ¢ + 1}
The profit of the buyer is

by = —elgy — )x — 1)

) If 1 — x < p, 1e. x> 1 — p, then m{p — (1 — x)} ardabbs of
wheat belongs definitively to the seller. Thus, if the value of the
wheat is calculated on the assumption that the seller sells wheat at
the current market price, the profit of the seller is

by =c¢=ppe—ex +ogpp = (1 =) = (g2 = Dox + efl = pgr = (1 = pga}
The profit of the buyer is
by = —dgo = Dx = 1)

Graph 3 illustrates the expected profits of the seller (the solid line)
and the buyer (the dotted line).

%0 Tbn Abi Shayba, Musannaf, 4:274, no. 19981.
1 Sarakhst, Mabsit (n.d.), 12:130; ibid. (1421), 12:154.
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Graph 3 b
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ep(l — ¢1) and ¢{1 — pg; — (1 — p)g2} can be a positive or a negative
number depending on the number of ¢, and ¢,, but ¢p(1 — ¢) is usu-
ally a negative number, as has been noted. What is important is
that the profit of the seller is greater in the case of partial cancel-
lation than in the case of maintaining the contract and that when
¢» 1s sufficiently great the seller suffers a considerable loss if the con-
tract is maintained. This is why partial cancellation is recommended.

The following two examples represent an intermediary position
from the point of view of the protection of a seller.

(3) A certain Abu Suda’, accompanied by his brother, approached
Shurayh and said to him, “We made a salam with someone and paid
him the price. When the performance became due, he said, ‘I do
not have all the foodstuffs. Will you be kind enough to content your-
self with receiving part of the foodstuffs [to be delivered] and tak-
ing back the rest of the price?” What do you say about this?” On
hearing this, Shurayh said to them, “Take the [total stipulated quan-
tity of | foodstuffs, or take back the [total amount of the] price.”?*

To illustrate the seller’s proposal, let us assume that 10 ardabbs of
wheat were sold for 10 dinars in a salam. The seller (4) acquired
4 ardabbs for 6 dinars. When the price of wheat continued to rise
until the end of the specified period, 4 asked Abu Suda’ and his
brother to cancel 60 % of the contract, i.e. the percentage of the
quantity of wheat that 4 had not acquired, whereby 4 asked them

22 San‘ani, Musannaf, 8:13, no. 14104.
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to reduce the amount of money that 4 should return to 4 dinars,
i.e. the amount that remained in his possession, rather than 6 dinars
calculated on the basis of the percentage of cancellation. According
to A’s scenario, 4 would neither make a profit nor suffers a loss from
the salam. But Shurayh opposed this scenario, because 4 could make
a profit in the case of the affirmation or the cancellation of the salam,
as has been shown.

(4) Ibrahim al-NakhaT is reported to have disapproved of a trans-
action in which a person who purchased foodstuffs in a salam receives
part of the foodstuffs and takes back some of the dirhams he paid
as the price of the salam. Ibrahim said, “If he wants to help him
[viz. the seller], buy with the dirhams and give up for him what
remains (fa-in arada al-thsan ilay-hi, fa-l-yabta® bi-’l-darahim wa-l-yada
ma baqiya).”**

To illustrate the statement of Ibrahim, let us take up the exam-
ple cited in (3), adding the condition that the market price of the
wheat is equal to 2 dinars/ardabb on the date on which the deliv-
ery comes due. Ibrahim instructs the buyer to require the seller to
use the remaining 4 dinars to buy 2 ardabbs of wheat, with the result
that the seller acquires 6 ardabbs in all; and to renounce his right to
the remaining 4 ardabbs of wheat. According to this instruction too,
the seller neither makes a profit nor suffers a loss from the salam.

In Medina Ibn ‘Umar is the only authority that is reported to
have deemed partial cancellation lawful.*** But al-Bayhaqt writes that
the majority opinion holds that Ibn ‘Umar disapproved of it.** The
opinion prohibiting partial cancellation is attributed also to Abu
Salama b. ‘Abd al-Rahman b. ‘Awf;**® Salim b. ‘Abd Allah®**’ and
al-Qasim b. Muhammad.”® But Malik refers to an exception to this
rule. He states in the Muwatta’:

When the date arrives and the buyer finds that the seller has not
acquired a sufficient quantity of what the buyer purchased, so that he
cancels (agala) the contract, he must take back the same gold, silver,

%3 San‘ani, Musannaf, 8:12, no. 14097. See also, ibid., 8:12, no. 14098.

%% Shaybani, Hyja, 2:596; San‘ani, Musannaf, 8:13, no. 14105; Ibn Abi Shayba,
Musannaf, 4:275, no. 19985.

%5 Bayhaqt, Sunan, 6:27. See also Ibn Abi Shayba, Musannaf, 4:276, nos. 19998-9.

%6 Tbn Abi Shayba, Musannaf; 4:276, no. 19998.

%7 Ibn Abi Shayba, Musannaf, 4:276, no. 20004.

28 Tbn Abi Shayba, Musannaf; 4:276, no. 20004.
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or the price that he delivered to the seller (/@ yanbaght la-hu an ya’khudha
min-hu la wariqa-hu aw dhahaba-hu aw al-thaman alladhi dafa‘a ilay-hi).**

It is not clear from this text whether or not Malik adopted the same
position as his Medinan predecessors, since it is not clear whether
or not Malik permitted the buyer to partially cancel a salam by taking
back part of “the same gold, silver, or the price that he delivered to
the seller.” But Ibn al-Qasim seems to have understood that Malik
did: when Sahnun asked Ibn al-Qasim whether Malik had held that
the buyer (in a selam according to which money is prepaid) must
elect to cancel the contract in its entirety and take back the full
price, or to maintain the contract in its entirety and receive all the
foodstufts that were made the subject of the salam, Ibn al-Qasim
agreed that Malik had permitted this election. Then Ibn al-Qasim
transmitted the following opinion of Malik: in a salam in which pieces
of cloth, an animal, a slave or an item that is not weighed or mea-
sured 1s prepaid for foodstuffs, it is necessary, for its cancellation to
be valid, that the price remain in the state that it was at the moment
of the contract, without any increase or decrease.”’’ Ibn al-Qasim
explains why cancellation is valid if this condition is met:

Because it is the price itself [which was restored to the buyer] and
any benefit (manfa‘a) was produced neither to the seller nor to the
buyer, nor did ‘sale and loan’ (bay* wa-salaf) intervene. There is no
harm in canceling [under this condition] any salam in which gold, sil-
ver or any other item is prepaid for foodstuffs, whether or not the
contractual session has been concluded.?!

According to the understanding of Ibn al-Qasim, Malik permitted
the buyer to patially cancel the contract by taking back part of the
price itself, because in this case it is clear that the seller has not
made use of that part of the price which he returns. ‘Abd al-Wahhab
1s more explicit when he states: suppose that 4 offers B a salam in
which B is to deliver 10 kurrs (a unit of measure) of foodstuffs for
100 dinars. B responds that he will not agree to the salam unless A
gives him a loan of 100 dinars. Then they conclude a salam in which
20 kurrs of foodstufls are sold in exchange for 200 dinars. When the
performance comes due, 4 cancels one-half of the contract, receiving

29 Malik-Yahya, Muwaita’, 3:291; ibid., tr. Bewley, 261b, 31.21, no. 49.
20 Sahnun, Mudawwana, 4:69-70.
21 Sahnun, Mudawwana, 4:70.
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10 kurrs of foodstuffs and taking back 100 dinars. Therefore B did
not use 100 dinars of the 200 dinars he has received as the price
to buy foodstuffs. Thus, the partial cancellation, combined with the
salam, gives rise to the suspicion that the purpose of the salam was
to provide a loan of 100 dinars, which violates the prohibition of
‘sale and loan.”” In general, partial cancellation is prohibited because
it creates the presumption that the salam was intended to serve as a
loan. For this reason, ‘Abd al-Wahhab permitted partial cancellation
when one-half of the price itself was returned to the buyer, for it is
clear that in this case the salam does not include a loan.””

The reasoning of Ibn al-Qasim and ‘Abd al-Wahhab is dubious:
first, as noted, the jurists legalize the (type C) salam precisely because
it serves as a means of financing, despite the principle prohibiting
the sale of an object that one does not own. The seller usually uses
the price to buy items other than the object of the salam and earns
a profit by reselling them, thus recovering the difference between
the price and the anticipated market value of the object. As noted,
Malik said, regarding a salam with a short term of delay, “This is
permitted, but a salam with a longer delay is more appropriate,
because this will enable the seller to profit from the price he
received.””* It is curious that the Malikis prohibit partial cancella-
tion because in this case the salam serves as a means of financing.
Second and more important, if partial cancellation is prohibited
because of the prohibition of ‘sale and loan,” total cancellation should
also be prohibited, and indeed, some examples indicate that total
cancellation in various transactions is prohibited because it consti-
tutes ‘sale and loan.’

(1) In the Mudawwana we read, with regard to the sale of a female-
slave, that it is prohibited to stipulate that the seller can repurchase
her by paying the same amount of money as the price in the orig-
inal sale. Malik states that this is because sale and repurchase by
the seller amounts to ‘sale and loan.”?” In this case the repurchase
is equivalent to total cancellation of the original sale.

(2) In the Mudawwana Malik prohibits the buyer in a sale in which
an option to unilaterally cancel the contract is stipulated for the seller

272 <Abd al-Wahhab, Ma‘ina, 2:993.
23 <Abd al-Wahhab, Ma‘ina, 2:993.
24 Tabari, Ikhtilaf, 96.

25 Sahnun, Mudawwana, 4:133.
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or the buyer from paying the price on the spot. Ashhab (d. 204/820)
justifies this solution as follows: this amounts to ‘sale and loan,” for
in the case of cancellation, the seller who receives the price can use
it from the moment of the contract until its cancellation.”®

(3) The Malikis prescribe that in order for a salam to be valid, it
must be certain that the object is available on the date on which
performance comes due. Otherwise, when the object is not avail-
able, salam is automatically cancelled and the seller must restore the
price to the buyer. In such a case, the salam proves to have been a
loan. Thus such a salam can be either a sale or a loan.””

These examples show that the total cancellation of a salam can
constitute ‘sale and loan.” We have seen, however, that the Malikis
and the Medinan jurists prior to Malik prohibited only partial can-
cellation. Therefore the explanation of ‘Abd al-Wahhab that partial
cancellation is unlawful because it contravenes the prohibition of ‘sale
and loan’ is unsatisfactory. In my view, the majority of the Medinan
jurists prior to Malik held the same idea as those Iraqi jurists who
gave the buyer the choice between maintaining and canceling the
contract in its entirety. I have inferred that the salam they bore in
mind was a type B salam, where the seller is not obligated to acquire
the object at a cost higher than the market price. However, Malik
seems to bear in mind a variation of a type B salam, in which the
price is intended to be used exclusively to pay for the object desig-
nated in the contract. The condition that part of the price itself is
left untouched until the date on which performance falls due points
to this. On this assumption, it is easy to justify Malik’s solution: sup-
pose, for example, that 4 concluded different salams with different
buyers including B, and that 4 must use the price that he received
from each buyer to acquire the object designated in the respective
salams. If A cannot acquire the object designated in the salam that
he concluded with B, it follows that B “must take back the same
gold, silver, or the price that he delivered to the seller,” as Malik
stated, because the right of the other buyers may be attached to
anything else that they gave A as the price in their salam contracts
with 4. As noted, Ibn Rushd al-Jadd writes: at first, Malik held that
the minimum period of delay is approximately fifteen days, but that

76 Sahniun, Mudawwana, 4:194-95.
27 Qarafi, Dhakhira, 4:449.
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he later changed his position to two or three days. We may assume
that in a salam with a short term of delay the price is intended to
be used for the purchase of the object. Malik, who bore in mind a
type B salam like his Medinan predecessors did, introduced an excep-
tional rule. But the Malikis including Ibn al-Qasim and ‘Abd al-
Wahhab tried to harmonize this exceptional rule with the Median
majority view. This is why they were forced to invoke the prohibition
of ‘sale and loan’ to justify the prohibition of partial cancellation.

Impossibility

For the Hanafis, in order for a salam to be valid, it is necessary that
“things of the kind [specified in a salam] do not cease to exist from
the time of the contract until the date on which the performance
falls due, and that it is unimaginable that these things would disap-
pear from the hands of people (wa-ld yutawahhamu “nqita‘u-hu min ayde
al-nas).”*’® For the other schools, it suffices that the object exists when
performance comes due. What solution do they adopt in the event
that the subject matter of a salam is not available?

Before answering this question, we must explain what is meant
by “these things would disappear from the hands of people.” The
Hanafi jurist Qadt Khan writes, “Disappearance means that the sub-
ject matter does not exist in the market of a city in which it is usu-
ally sold, regardless of whether it is or not found in the houses of
individuals.”?”® Remember that for the Hanafis and Malikis, a rise
in the price of an object does not automatically lead to the cancel-
lation of the contract. The Hanafi jurist Ibn ‘Abidin (d. 1258/1842)
issued a fatwa regarding a salam of madder in which he argued that
a rise in the price does not exempt the seller from his obligation.*
In contrast, the Shafii jurist al-Ramli (d. 1004/1595) writes that the
object 1s said to have disappeared in three cases: (1) things of the
kind designated in the salam have all been ruined by natural disas-
ters in the locality in which the performance is due. If they are avail-
able in another locality, but are likely to rot during transport, they
are said to have “disappeared.” (2) They are available in the local-
ity in which the performance is due or in a locality that is sufficiently

78 Samarqandi, Tulfa (1964), 2:11; wid. (1414), 2:12. See also, Shaybani, As/,
5:6-7; Jassas, Mukhtasar, 3:9; Ibn Nujaym, Bahr, 6:172.

79 Qadr Khan, Fatawa, 2:115.

%0 Tbn “‘Abidin, ‘Ugad, 1:276.



SPECIAL TYPES OF SALE AND THE ORIGIN OF DIRECT AGENCY 199

close that the shortening of prayer is not permitted to those who
travel there, but they are found only in the hands of people who
have no intention to sell or people who would not sell them except
“for a higher price than their fair market price (bi-akthar min thaman
mithli-hi).” (3) They are available only in a locality so remote that
the shortening of prayer is permitted.””" According to the Shafiis, a
person who travels to a place that is more than 16 farsakhs or 48
mils, 1.e. approximately 96 kilometers from his point of origin, can
shorten prayer.””

The Hanafis distinguish between (1) when the object becomes
unavailable at some time between the date of contract and the date
on which the performance falls due, and (2) when it becomes unavail-
able after the date on which the performance falls due.

(1) With regard to the former case, al-Samarqandi writes, “If it
disappears at the time of the contract, at the moment when the per-
formance is due, or at some point in time between these two, it [viz.
salam] is not valid.”**

(2) If the object does not cease to exist in the market until the
date on which performance falls due and the buyer does not take
delivery of the object before it becomes unavailable, he has the choice
between canceling the contract to take back the price and waiting
until such time as it becomes available, when he can require the
seller to deliver it.?**

Al-Kasant explains the Hanafi rules by comparing them with
the Shafi‘i doctrine. According to the Shafi‘is, a salam is valid if the
object exists on the date on which performance comes due, and the
availability or unavailability of the object at other times does not
affect its validity. Al-Kasani writes about the Shafi rule:

What counts regarding this condition is not the existence of the object
itself, but the possibility of its delivery. Therefore the date on which
the delivery falls due, i.e. the end of the specified period, is taken into
account irrespective of whether or not the object exists during the
period prior to that date.?®

%1 Ramli, Nihaya, 4:189.

%2 Ghazali, Waiz, 1:59; Shirazi, Tanbih, 40.

%5 Samarqandi, Tulfa (1964), 2:11; ibid. (1414), 2:12.

%t Tahawi, Mukhtasar, 88; Kasani, Bada’i‘ (1402), 5:211; ibid. (1418), 7:139;
Marghinani, Hidaya, 3:72.

% Kasani, Bada’ (1402), 5:211; bid. (1418), 7:139.
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Then al-Kasani justifies the Hanafi position:

If the seller is capable of delivery today, it is uncertain that he is also
capable at the date on which the performance is due, for he may die
[before that date]. If he survives until that date, he is capable. But if
he dies before that date, he is not capable. Therefore it is uncertain
whether he is capable or not. In such a case, he is considered not to
be capable of delivery.?®

To explain the Hanafi position more concretely, let us take the exam-
ple of a salam of fruit concluded prior to the harvest. If the seller
dies shortly after the contract, performance becomes due according
to the general rule that any debt becomes due at the moment of
the debtor’s death. However, because the fruit is not yet available,
the buyer cannot take immediate possession of the fruit. To avoid
such a situation, the Hanafis prohibit a salam of an object that does
not exist in the market at some point between the date of contract
and that on which the performance is due. The Hanbali jurist Ibn
Qudama writes: Sufyan al-Thawri, al-Awza‘T and the Hanafis require
that the object does not cease to exist from the moment of the con-
tract until that of performance, on the ground that if the seller dies
at some point between the two moments, the performance immedi-
ately becomes due.?” The Maliki jurist al-Hattab (d. 954/1547) also
writes that the Hanafis require the object to be constantly available
because the seller can die or become insolvent at any moment.?*

The explanation of al-Kasani, Ibn Qudama and al-Hattab raises
two questions. First, according to this explanation, the selam must
become invalid also in case (2), for if the seller dies before the object
becomes available again, the buyer cannot take immediate delivery
of the object. Why do the Hanafis give the buyer the option to
maintain the salam? Second, in both cases (1) and (2) why do the
Hanafis not distinguish the cases in which the seller has (a) acquired
part of the object, (b) acquired the stipulated quantity in its entirety,
and (c) has not acquired any of it? Is it not reasonable that the
buyer should be able to demand that the seller deliver the object if
the seller has acquired the object in its entirety? Likewise, is it not
reasonable that the buyer should have the right to demand that the
seller deliver what the seller has acquired and to cancel the contract
to the extent that the seller has not acquired the object?

%6 Kasani, Bada’ic (1402), 5:211; ibid. (1418), 7:139.
%7 Tbn Qudama, Mughnz, 4:196.
%8 Hattab, Mawahib, 4:535.
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The Hanafis fail to justify rules for either case. In my view, the
Hanafi rules are better explained by taking into consideration the
interests of the seller. Where the seller fails to provide the stipulated
quantity of the object, I have inferred that the Hanafis recommend
partial cancellation, in order that the seller does not incur a loss
beyond his expectation (remember that it is anticipated that the seller
will pay a higher price for the object than the price that he receives
in the salam). In case (1), the object must be available at the moment
of the contract, for a salam is valid only when it is certain that the
object 1s always available until the date of performance. Subsequently,
however, objects of the kind designated in the contract disappear
from the market for some extraordinary reason. They may have dis-
appeared due to the outbreak of war or spread of a plague, as the
result of which the objects, e.g. foodstuffs, are unavailable in the
area in which the seller is to perform his obligation. In such a case
it would be extremely costly for the seller to acquire the object.
Therefore the only equitable solution is to cancel the contract in its
entirety, for if the buyer may choose to require the seller to deliver
what the seller has acquired, he can make a considerable profit to
the detriment of the seller, who is assumed to have acquired the
object at a cost price higher than the salam price received from the
buyer. Graph 3 shows how the profits accrue to both parties. Where
¢z 1s extremely high, the seller incurs a considerable loss.

As for case (2), if the seller has missed the chance to acquire the
object at a reasonable cost, the buyer has the right to elect whichever
option is the most favorable for him, either maintaining the contract
or canceling it. The Hanafis may have taken into consideration the
fact that the seller neglected to acquire the object, despite contract-
ing to do so.

In the Muwatta’, Malik is asked about a person who purchases
fresh dates for one dinar from the owner of an orchard in a salam
(of type A). He states: if the harvest of this orchard runs out when
the buyer has taken delivery of only part of the stipulated quantity
of dates, the rule is that the buyer “reckons with the owner of the
orchard (yuhasibu sahib al-ha’i).” This 1s to say, if the buyer takes
delivery of 100a % of the stipulated quantity, he can take back
(1 — @) dinar.?

%9 Malik-Yahya, Muwatta’, 3:273, no. 1357; ibid., tr. Bewley, 255a.
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Where the seller is supposed to acquire the object from a third
person, Sahnun asked Ibn al-Qasim about the case of a salam of
fruit in which the seller had not completely performed his obliga-
tion at the end of the season. Ibn al-Qasim responded that Malik
first stated that the seller was to receive a postponement until the
following scason, but that he later changed his position holding that
performance is postponed until the following season if one of the
contracting parties so desires, but a reckoning (muhdasaba) is also per-
mitted if both parties agree to it.* It is not clear why Malik changed
his position, but his second opinion may have sought to enable the
buyer to make use of the price, which, according to his first opin-
ion, is not immediately used to acquire the object.

Accord and satisfaction

The Hanafis prohibit accord and satisfaction in general, in accor-
dance with the principle that prohibits the resale of an object that
a person has purchased before he takes possession of it. This is
because an accord and satisfaction amounts to the sale of the object
of a salam that the buyer has not yet taken possession of in exchange
for the substitute, and this is prohibited.?”" This solution is attrib-
uted to several Basran jurists prior to Abu Hanifa. Al-Hasan al-Basrt
reportedly said, “When you buy [an object] in a salam, don’t exchange
the object for anything else until you take possession of it (idha sal-
lafla salafan fa-la tasnf-hu fi shay’ hatia tagbida-hu).”** A similar state-
ment is attributed to Ibn Sirin.*”® The Basran jurist and traditionist
Abt al-Sha‘tha’ Jabir b. Zayd (b. 21/641-2; d. 93/711-2, 96/714-5,
103/721-2 or 104/722-3) reportedly said, “When you purchase an
object in a salam, don’t take anything other than the object of the
salam or your price.”** It is not clear whether their solution is based
on the same principle as the Hanafi solution.

20 Sahntn, Mudawwana, 4:11-12. See also Ibn Rushd al-Jadd, Mugaddamat, 2:24-25;
Qaraft, Dhakhira, 4:467—68.

¥ Samarqandi, Tulfa (1964), 2:18-19; ibid. (1414), 2:17; Ibn Rushd al-Hafid,
Budaya, 2:205; ibid., tr. Nyazee, 2:245; Shaybani, Asl, 5:33.

22 San‘ani, Musannaf, 8:14, no. 14107. For other reports ascribed to al-Hasan
al-BasrT to the same effect, see Ibn Abi Shayba, Musannaf, 4:347—48, nos. 20845,
20847.

2 San‘ani, Musannaf, 8:14, no. 14108.

2% San‘ani, Musannaf, 8:15, no. 14114.
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In Iraq, only ‘Umar b. al-Khattab was credited with a statement
permitting accord and satisfaction in a salem under certain conditions:
“If you buy [an object] in a salam, there is no harm in taking an
‘wrd instead of your price.”*” The word “‘ard” apparently signifies a
non-fungible item, i.e. an item that is not sold by measure or weight,
in other words an object that, in principle, cannot be the subject of
a salam. If so, we can infer that this statement is intended to per-
mit the substitution of an object that cannot be the object of a salam
for the stipulated object of a salam. The underlying idea seems to
be that the buyer of a salam can take delivery of only the object of
the salam or an item that cannot be the subject of a salam, because
anything else that is found in the possession of the seller may be
the object of another salam that the seller has concluded with a third
party. A statement attributed to Ibn ‘Abbas, “If you buy foodstuff
in a salam, don’t take another kind of foodstuff instead, but you can
take fodder instead of the object as you please,”™* reflects the same
idea: a person who sells foodstufls in a salam is presumably a mer-
chant dealing with foodstuffs, so that if fodder happens to be found
in his possession, there is no presumption that a third party has the
right to it.

The Medinan jurists permitted an accord and satisfaction if two
conditions are met. Iirst, it is necessary that performance has fallen
due. Second, accord and satisfaction should not contradict the pro-
hibition of 7ba of delay. In the following, I will demonstrate that
they do not prohibit accord and satisfaction as such by closely exam-
ining the positive solutions.

(1) In a report in the Muwatta’ the Medinan jurist al-Qasim b.
Muhammad says that he heard Ibn ‘Abbas say to someone who
asked him about the case of a person who wanted to sell a garment
that he had purchased in a salam before he took possession of it,
“That amounts to ‘silver for silver’,” and that Ibn ‘Abbas disap-
proved of it.*” We can infer that Ibn ‘Abbas reportedly regarded
this procedure as a delayed exchange of ‘silver for silver,” because
the buyer in the salam had paid the salam price in advance and
received another price by reselling the garment (the object of the

2% Tbn Abi Shayba, Musannaf; 4:347, no. 20843.
2% Ibn Abi Shayba, Musannaf, 4:347, no. 20840.
27 Malik-Yahya, Muwatia’, 3:307, no. 1402; wbid., tr. Bewley, 267b, 31.31, no. 70.
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salam), without taking possession of the garment. Thus understood,
this procedure contravenes the prohibition of 7iba of delay (for the
definition of which, see p. 213), which applies to the exchange of
silver (or dirham) for silver (or dirham) on a delayed term.
Commenting on this report, however, Malik states that the Medinan
jurists consider that Ibn ‘Abbas disapproved of the resale of the
object of a salam before the buyer takes possession of it only when
the buyer sells it back to the seller in the salam for a price higher
than he paid in the salam. The text in the Muwatta’ continues:

Malik spoke about the case of a man who paid in a salam dinars or
dirhams for four described pieces of cloth to be delivered before a
specified time. When performance became due, he demanded deliv-
ery from the seller but the seller did not have them. Then he found
that the seller had cloth of inferior quality and of the same type (dina-
ha man sinfi-ha), and the seller said that he would give him eight pieces
of the cloth. Malik said, “There is no harm in this procedure if he
takes the pieces of cloth that are offered to him before they separate.
It is not good if the transaction involves delayed terms. It is also not
good if that is before the end of the term, unless he sells him cloth
that is not the type of cloth for which he paid in the salam.”**

Malik here applies the prohibition of rba of delay in an exchange
of an item other than money or foodstuffs for another of the same
kind and type: (i) if the items are exchanged before the contractual
session 1s over, there is no harm in it, even if they are not equal in
quality or quantity; (i) If the exchange is not completed before the
contractual session is over, the exchange is lawful only when they
are equal in quantity. It follows from the cited text that the four
pieces of cloth designated in the salam are considered to have been
delivered to the buyer by the mere fact that performance has fallen
due. Such a fiction is more apparent in the following example.

(2) Also in the Muwatta’, Malik states as follows. If Syrian wheat
is made the subject of a salam, there is no harm in the buyer’s receiv-
ing Egyptian wheat (mahmila) instead of Syrian wheat, once perfor-
mance has come due.? On the other hand, Malik also states:

The generally agreed-on way of doing things among us is that wheat
is not sold for wheat, dates for dates, wheat for dates, dates for raisins,

2% Malik-Yahya, Muwatta’, 3:309, no. 1402; ibud., tr. Bewley, 268b, 31.31, no. 70.
299 Malik-Yahya, Muwaita’, 3:292, no. 1382; ibid., tr. Bewley, 262a. For the
definition of mahmila, see Shaybani, Hujpa, 2:597-98.
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wheat for raisins, or any kind of foodstuff sold for foodstuff at all,
except from hand to hand. If there is any sort of delay in the trans-
action, it is not good. It is prohibited.*”

According to this text, it is permitted to deliver Egyptian wheat
instead of Syrian wheat, 1.e. the object designated in the salam, because
the Syrian wheat is considered to be delivered by the mere fact that
delivery has come due. It goes without saying that this is a fiction,
as 1s also clear from the following text in the Muwatta’:

Malik said, “The way of doing things about which there is no dispute
among us concerning someone who purchased slaves, cattle or goods
in a salaf, 1s that when they were described and a salaf was made for
them for a specified date, and the date falls due, in order to resell
them to the seller of the salaf for more than the original price, he
must take possession of them before reselling them. If he resells them
before taking possession of them, that is 7ba.”*""

In this case, the delivery is not considered to have taken place by
the mere fact that it comes due. Malik does not explain the reason
for this solution, but we can infer as follows: if the buyer resells the
object for more than the original price without the seller providing
the object, the presumption is that the buyer compelled the seller to
repurchase the object for more than the original price as a penalty
for breach of contract. But if the seller has provided the object, such
a presumption is out of the question.

The question is: why did Malik and the other Medinan jurists
usually adopt the fiction that the delivery takes place by the mere
fact that performance becomes due? To answer this question, let us
consider why it is required that the performance has become due
for accord and satisfaction to be valid. The following solutions sug-
gest an answer to this question.

Ibn Abt Salama is reported to have stated: a creditor cannot pur-
chase an object from his debtor, using his credit to pay for it, whether
or not the credit has fallen due, if the delivery of the object is
delayed. If the delivery is delayed, this constitutes riba, for it is pre-
sumed that the price is reduced to less than the market price (bi-
wadia min si al-nas) in consideration of the delay.””

300 Malik-Yahya, Muwatta’, 3:293-94; ibid., tr. Bewley, 262b. Sec also, Sahnun,
Mudawwana, 4:33-34.

%01 Malik-Yahya, Muwaita’, 3:307-08; ibid., tr. Bewley, 267b—68a, 31.31, no. 70.

92 Sahnun, Mudawwana, 4:129-30.
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The following example illustrates the rationale of this solution: 4,
who has a credit against B, buys from B fruit on trees belonging to
B. Malik states that it is permitted to use the credit to pay the price
of the fruit only if the fruit is harvested without delay. Ibn al-Qasim
justifies this solution saying that otherwise “the creditor would make
a profit by reducing the price of the object in consideration for the
waiting period (yasiru sahib al-dayn yajtarru bi-dhalika fi-ma anzara wa-
akhkhara fi thaman sil‘ati-hi manfa‘atan).”™ That is to say, while B’s debt
is immediately extinguished (i.e. set off), 4 waits for some time to
take delivery of the fruit. The problem with this transaction is that
A may demand a reduction of the price for this reason. This is what
1s meant by “the creditor would make a profit by reducing the price
of the object in consideration for the waiting period.”

From an analogy with this solution, I infer that the Medinan jurists
reasoned as follows: if both parties in a salam agree to accord and
satisfaction before performance falls due, the presumption is that the
value of the substitute is smaller than that of the original object
because the seller performs his obligation before the specified date.
This is to say, the seller makes a profit by reducing the price of the
object in consideration for the acceleration of performance. The pro-
hibition of such a procedure is embodied in the prohibition of
“Reduce the price [for me] and receive [it] immediately (Da‘ [‘anni]
wa-ta‘ajal),” as attributed to Zayd b. Thabit (d. 45/665—6, 48/668-9,
51/671-2 or 55/674-5) and Ibn ‘Umar.”” In the Muwatta’, “Ubayd
Abu Salih, a mawla of the first Abbasid caliph Abu al-‘Abbas al-
Saffah (d. 136/754), is reported to have said:

I sold some drapery to the people of Dar Nakhla on credit. Then I
wanted to go to Kufa, so they proposed that I reduced the price for
them and they would pay me immediately. I asked Zayd b. Thabit
about it. He said, “I tell you not to accept this or to allow it to any-
body.”3%

The prohibition does not apply when the performance becomes due.
Therefore, the Medinan jurists did not prohibit accord and satis-
faction as such.

33 Sahntn, Mudawwana, 4:128-29.

30 Sahniin, Mudawwana, 3:426; 4:123. See also, San‘ani, Musannaf, 8:71, no. 15354.

305 Malik-Yahya, Muwatia’, 3:323, no. 1413; ibid., tr. Bewley, 273b, 31.39, no. 81,
Malik-Shaybani, Muwatta’, 271.
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6. Conclusion

The foregoing arguments may be summarized as follows (for the
description of various types of salam, see p. 166-70).

(1) The species of the price and the object are subject to restric-
tions deriving from the prohibition of 7ba of delay, for a salam, by
definition, includes a delayed exchange of the price for the object.

(2) The prohibition of uncertainty (gharar) and ignorance (jahl,
Jahdla) requires that the species, the quality and the quantity of the
price and the object are specified at the moment of a salam. But
some jurists refer in passing to the existence of contracts in which
one of these elements is not specified.

(3) According to the Hanafis, a salam becomes invalid if the price
is not paid before the contractual session is concluded. This solution
may seek to protect a buyer who fears that the seller will be unable
to perform his obligation. The Malikis are divided over this issue:
some adopt the same solution as that adopted with respect to an
ordinary sale; others side with the Hanafis.

(4) There are two issues as regards the date of delivery.

(a) The economic function of an immediate salam, in which the
buyer has the right to require the seller to perform the contract at
any time, is discernible in a salam of types A or B. Those jurists
who regard type C salam as typical tend to disapprove of an imme-
diate salam.

(b) There are two sub-issues as regards the definition of the date
of delivery. The first is whether or not it is permitted to define the
date of delivery by naming a season or an event such as cutting or
harvesting. The Malikis, who attach some importance to a type A
salam, deem 1t permissible to define the date of delivery in this way.
The other schools, which place greater weight on the need to observe
the prohibition of uncertainty and ignorance, declare it unlawful. The
second issue concerns the length of the period of delay. For those
jurists who regard type C salam as typical, a salam with a short period
of delay, e.g. two or three days, is meaningless or even harmful. Those
jurists who bear a type B salam in mind are tolerant toward it.

(5) It is permitted to take a pledge or a surety in a type C salam,
just as in an ordinary sale, whereas this will be prohibited in a salam
of types A or B.

(6) For a salam to be valid is it necessary that items of the kind
specified in the contract do not cease to exist from the time of the
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contract until the date on which the performance falls due, or does
it suffice that items of the kind specified exist in the market on the
date on which the performance falls due? This problem is closely
related to issue (9).

(7) Al-Shaybani, the Shafi‘is and the later Malikis treat the salam
in the same manner as an ordinary sale with regard to a defective
object. They seem to have regarded the salam as independent of the
process by which the seller acquires the object. Abt Hanifa and Abu
Yasuf attribute the risk of loss or defect to the buyer. Their posi-
tion is understandable by regarding the seller as an agent for the
buyer, i.e. if we assume a type B salam.

(8) The jurists disagree over the manner in which a salam is can-
celed because of a rise in the market value of the object. To sev-
eral Iraqi jurists, including al-Hasan al-Basri, Shurayh, Ibrahim
al-NakhaT and al-Sha‘b1 is attributed the opinion that the buyer
must choose between maintaining the contract in its entirety and
canceling it in its entirety. By the former choice, a postponement is
given to the seller until the market price declines to the anticipated
market price. By the latter choice, the buyer can take back the price.
This opinion, which seeks to safeguard the interests of the seller, is
in accordance with a type B salam. Abu Hanifa (unlike with respect
to issue (7)) and the Hanafis, who bear in mind a type C salam, hold
that the buyer can force the seller to perform his obligation with-
out delay and only recommend partial cancellation to prevent the
seller from suffering a considerable loss. The Medinan jurists prior
to Malik seem to have adopted the same opinion as that attributed
to al-Hasan al-BasrT and others. Malik, who adopts the same posi-
tion, introduces an exceptional rule, bearing in mind a type B salam
in which the price itself is intended to be used to pay for the object.

(9) As for impossibility, the Hanafis hold, bearing a type C salam
in mind, that a salam becomes invalid if things of the kind desig-
nated in the contract disappear from the market at some point
between the date of the contract and the date on which the per-
formance becomes due. This rule seeks to safeguard the interests of
the seller. The Hanafis are less eager to protect the seller if the
object becomes unavailable in the market only after performance
becomes due. Malik imposes a reckoning (muhasaba) arguing from a
type A salam. As for a salam in which the seller is supposed to acquire
the object from a third person, Malik at first gave the seller a post-
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ponement maintaining the contract, but later changed his mind and
allowed a reckoning if both parties agree.

(10) The Hanafis prohibit accord and satisfaction on the ground
of the general prohibition of the resale of an object that a person
purchased before he takes possession of it. Al-Hasan al-BasrT and
Ibn Sirin reportedly adopted the same solution, although their motive
is not clear. In Iraq, only “‘Umar b. al-Khattab was credited with a
statement permitting accord and satisfaction in a salam under cer-
tain condition. The Medinan jurists did not prohibit accord and sat-
isfaction as such.

These disputes reflect the process whereby various customary trans-
actions having in common the prepayment of the price were scru-
tinized, regulated and modified in order to serve particular economic
functions and to abide by the restrictions imposed by general rules,
such as the prohibition of rbd and the prohibition of uncertainty
and ignorance. On the whole, the influence of the salam in which
the seller serves as a middleman for the buyer (type B, as I called)
is strong in the opinions attributed to the jurists active in the first
half of the eighth century. The general trend of doctrinal develop-
ment concerning the salam can be envisaged as a movement in the
basic classification of the contract from commission sale or remu-
nerated agency to a sale separated from the acquisition by the seller.
What is the precise nature of the type B salam? The solutions adopted
by Abt Hanifa and Abu Yasuf with regard to the case of a defec-
tive object may suggest that the seller acts as an agent for the buyer.
But apart from these, the positive solutions regulating the salam indi-
cate that the seller is required to deliver to the buyer the object that
he has acquired on his own behalf. I conclude therefore that the
type B salam was a commission sale.

It is not clear why jurists came to disapprove of a type B salam.
But we have cited the Prophetic hadith transmitted by the wnad:
Ma‘mar and Sufyan al-Thawrt—FHammad b. Abt Sulayman—TIbrahim
al-Nakha‘T—Abt Hurayra and Abtu Sa‘id al-Khudri or one of them:
“Whoever employs someone should specify his wages,” and I inferred
that the idea embodied in this hadith underlaid the prohibition of
brokerage in Iraq, because a broker demands a remuneration or
commission that is not fixed. A similar argument is valid for a type
B salam.
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Section 4 Conclusion

The early legal sources and hadith collections include numerous
reports and legal opinions that shed light on the original form of
certain kinds of sale:

(1) The seller in a murabaka used to acquire the object as an agent
for the buyer, with the result that ownership of the object trans-
fers directly from the original seller to the buyer in the murabaha,
whereas the rights and liabilities associated with the original sale
(which was formed usually after the murabaha) are created between
the original seller and the seller in the murabaha.

(2) The seller in a fawhya could acquire the object as a partner of
the buyer, with the difference between the price in the tawliya
and the price for which the buyer resells the object being dis-
tributed between the seller and the buyer.

(3) The seller in one form of salam (type B in my terminology) used
to acquire the object as a merchant receiving commission from
the buyer, thus the seller, who acquired the object on his own
behalf, was even so required to transfer ownership to the buyer.

However, the Iraqi jurists came to treat these sales as a transaction
separate from the process by which the seller acquires the object,
through the introduction of a number of principles, such as the pro-
hibition of the sale of an object that one does not own, and the
prohibition of profiting from an object the risk of which one does
not assume, as embodied in the Prophetic hadiths. In doing so, they
redefined the murabaha and the tawliya as sales that seek to ensure
that the price the buyer owes is reasonable; they substituted the ushrak
for the original tawliya as a means of forming a partnership; they
tolerated the salam only as a sale separate from the acquisition by
the seller and as a means of financing. It is important to note that
these changes were mostly introduced by jurists prior to Abt Hanifa.
This is conspicuous with regard to the solutions adopted by al-
Shaybani with regard to murabaha. They retain almost intact the
residual influence of the original murabaha (the eleven-tenths or twelve-
tenths sale) that was supposed to be concluded before the original
sale, whereas he took it for granted that a murabaha was concluded
after the seller had acquired and taken possession of the object. The
Medinan doctrine seems to have taken a similar course. But its
process is less clear than in Iraq, because few opinions are attrib-
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uted to jurists prior to or contemporary with Malik regarding these
sales, so that it is difficult to determine when the changes in their
understanding and definition took place.

Finally, the Hanafi jurists construed the rules governing the orig-
inal murabaha to produce a form of direct agency, by which the effect
of the contract accrues to the principal, whereas the rights and lia-
bilities arising from the contract are created between the agent and
the third party.



CHAPTER THREE

THE PROHIBITION OF RIBA

The prohibition of 726G is one of the best-known principles in Islamic
law and its influence on the economic activities of the Muslim soci-
eties has been extensive. However, the origins of the prohibition still
remain an unstudied mystery. In this chapter I will explain how the
prohibitions of several transactions were put together to form a set
of rules that collectively constitute the prohibition of 7:ba.

For Muslim jurists, the most important source of the prohibition
is found in Prophetic hadiths. A representative hadith reads:

The Messenger of God said, “If gold is paid for gold, silver for silver,
wheat for wheat, barley for barley, dates for dates, salt for salt, pay-
ment should be made like for like (sawa’ bi-sawa’), equal for equal (muthl
bi-muthl), and hand to hand; if these species (gnas, sg. jins) differ, [you
may] sell them as you please, if payment is made from hand to hand.”!

The interpretation of this hadith by the Sunni Muslim jurists points
to the complicated origins of the prohibition of riba.

First, the six species mentioned in this hadith are called mal rib-
awt (pl. amwal ribawiyya), i.e. goods susceptible to 1ba or riba goods.
Although the Zahiris limit rba goods to the six species specified
here,” the majority of Muslim jurists hold that these six species are
only examples of the goods that fall under the rubric of 72b6a goods.
According to the Hanafis, gold and silver represent the class of items
sold by weight (mawzin) and the four other nba goods represent the
class of items sold by measure (makil). This view is ascribed to the
Kufan jurist Ibrahim al-Nakha‘t (b. 50/670-1; d. 95/713-4 or
96/714-5).% According to the Malikis, gold and silver represent the
class of money (thaman) and the four other goods the class of foodstufls
that can be dried to be stored. The Medinan jurist Ibn al-Musayyab
(b. 15/636-7; d. 93/711-2 or 94/712-3), one of ‘the seven Medinan

! Muslim, Sahih, buyt‘, 624; Ibn Abi Shayba, Musannaf; 4:499, no. 22485.
* Linant de Bellefonds, Traité, 1:219.
3 Abu Yusuf, Athar, 187, no. 846.
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jurists’ ( fugaha® al-Madina al-sab‘a), is reported to have said, “There
is 72ba only in gold or silver or what is weighed or measured of what
is eaten or drunk.” Although the later jurists try to deduce the
definition of 7ibd goods from the hadith itself, the very fact that the
Hanafis and Malikis and their predecessors disagree about their
definitions suggests that the prohibition of 76a was the product of a
complex historical process.

Second, the jurists disagree over the meaning of the sentence,
“payment should be made like for like, equal for equal.” According
to the majority view, the exchange of rba goods of the same species
must be in equal quantities and a difference of quantity constitutes
‘riba of excess’ (riba al-fadl). These same jurists pay no attention to
equality in value or quality, which is surely crucial to the parties of
exchange. Why? One possible answer is that the prohibition of rba
of excess was initially proposed to regulate a specific transaction.

Third, the sentence, “If these species differ, [you may] sell them
as you please, if payment is made from hand to hand,” taken liter-
ally appears to prohibit the exchange of 7bd goods belonging to
different species on a delayed term altogether (in addition to the
exchange of riba goods belonging to the same species). However,
the jurists do not interpret the sentence literally and they hold that
the prohibition of nba of delay (riba al-nasi’a) operates only with
respect to the exchange of rba goods belonging to the same class:
e.g. if gold is exchanged for silver, the exchange must be completed
on the spot, for both gold and silver belong to the class of things
sold by weight (according to the Hanafis) or to the class of money
(according to the Malikis). If, however, gold is exchanged for wheat,
the delivery of gold or wheat can be delayed, for they belong to
different classes. Why do the positive rules adopted by the Muslim
jurists depart from the literal interpretation of this Prophetic hadith?
One possible explanation is that several rules having different ori-
gins were subsequently combined to form a single Prophetic hadith,
whereas the jurists transmitted the original meaning of these rules.
In fact, many hadiths refer only to the prohibition of 7ba of excess
in the exchange of gold for gold or wheat for wheat etc., or only to
the prohibition of riba of delay in the exchange of gold for silver,

+ Malik-Yahya, Muwaita’, 3:280, no. 1368; ibid., tr. Bewley, 257b, 31.16, no. 37,
San‘ani, Musannaf, 8:21, no. 14139.
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wheat for wheat or wheat for dates, etc., and these hadiths are in
accord with the corresponding positive rules adopted by the jurists.

Thus we can infer that the prohibition of 7ba was originally a
cluster of rules aimed at regulating specific transactions, as Wichard
remarks.” I will therefore examine individually hadiths that mention
the prohibition of rb@ of excess in ‘gold for gold, silver for silver’
(Section 2), those that mention the prohibition of rba of delay in
the exchange of goods belonging to the same class (Section 3), and
those that mention the prohibition of 6@ of excess in the exchange
of ‘wheat for wheat, dates for dates etc.” (Section 4). First, however,
it 1s necessary to demonstrate that the prohibition of interest on loans
is not a direct source of the Prophetic hadith, although it did play
a role in the formation of the prohibitions of riba (Section 1).

Section 1 Profubition of interests on loans

Schacht writes, “What was generally understood in the earliest period
as the riba forbidden in the Qur’an, seems only to have been inter-
est on loans (chiefly of money and foodstufls); anything that goes
beyond this is to be regarded as a later development.”® This thesis
is plausible, because the prohibition of interest on loans has its prece-
dent in Jewish law, and it is easier to detect its rationale there than
in that of the prohibitions of rba properly speaking. However, it is
by no means easy to substantiate this thesis. The only argument that
I could find for it is one that the Kufan jurist and traditionist ‘Amir
[b. Sharahil al-Sha‘bi] (d. 104/722-3, 105/723—4 or 109/727-8) is
credited with, “When species differ, there is no harm in selling, in
a salam, what is sold by weight for what is sold by weight, and what
is sold by measure for what is sold by measure.”” This opinion,
which is based on the prohibition of interest on loans, is isolated in
Iraq. The majority opinion prohibits such transactions on the ground
that it violates the prohibition of 7ba of delay. This statement may
reflect a stage where the prohibition had not yet prevailed in Iragq.

> Wichard, Swischen Markt, 185-86.

% Schacht, “Riba,” in EI, new edition, 8:491b-92a. For the 7ba in the Quran,
see Abdullah Saeed, Islamic Banking, 17-30; Amereller, Hintergrinde, 47-53.

7 Abu Yasuf, Athar, 187, no. 848.
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Several modern scholars have noted that interest on loans has lit-
tle to do with 7ba properly so-called.” This may be inferred from
the text of the above-cited Prophetic hadith that prohibits r:ba.

The Messenger of God said, “If gold is paid for gold, silver for silver,
wheat for wheat, barley for barley, dates for dates, salt for salt, pay-
ment should be made like for like, equal for equal, and from hand to
hand; if these species differ, [you may] sell them as you please, if pay-
ment is made hand to hand.”

According to this hadith, an exchange of two rba goods belonging
to the same species is permitted only when they are delivered on
the spot, i.e. before the conclusion of the ‘session’ (mgjlis) or ‘con-
tractual session’ (ma@lis al-‘agd) in which the agreement is reached to
exchange them. However, an interest-free loan (qard hasan), which
stipulates that the borrower should return, at a later date, the same
quantity as he received from the lender or less, is valid. This is to
say that an interest-free loan is outside the scope of this hadith.
To justify the prohibition of interest on loans, jurists invoke a
Prophetic hadith, “Any loan which benefits [the lender] is a 7ba (kull
qard jarra manfa‘a fa-huwa rba)” as well as the hadiths according to
which Ubayy b. Ka‘b, Ibn Mas‘Gd and Ibn ‘Abbas (d. 68/686-8)
prohibited interest on loans.” There are several similar statements; to
Ibrahim al-Nakha‘t (d. 95/713—4 or 96/714-5) is attributed the state-
ment, “Any loan which benefits [the lender]| is not good (kull qard
Jarra manfa‘a_fa-la khayr fi-hi).”'° Ibn Sirin (b. 34/654-5; d. 110/728-9)
1s reported to have stated, “Any loan which benefits [the lender] is
disapproved (kull qard jarra manfa‘a fa-huwa makrah).”"' The Hanafi
jurist al-Tahawt distinguishes interest on loans from riba when he
writes, “Thereafter he [viz. the Prophet] prohibited 6@ and he pro-
hibited any loan which gives benefit.”!* The Hanafi jurist al-Kasani
writes, justifying the prohibition of interest on loans: “Because inter-
est stipulated [on loans] resembles 72ba, for interest is an excess with-
out a consideration, and it is incumbent [on you] to avoid true rba

8 Sanhurt, Masadir, 3:237; Nabil A. Salch, Unlawful Gain, 45.

9 Shirazi, Muhadhdhab, 1:304; Ibn Qudama, Mughni, 4:211. A statement identical
to the Prophetic hadith is ascribed to Ibrahim al-NakhaT. Ibn AbT Shayba, Musannaf,
4:333, no. 20683.

0 San‘ani, Musannagf, 8:145, no. 14659.

"' Shaybani, Athar, 101a.

12 Tahawi, Sharh, 2:252.
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and quasi-rba (li-anna al-zivada al-mashriata tushbihu al-riba li-anna-ha
Jadl la yugabilu-hu wad wa-"l-taharruzu ‘an haqigat al-riba wa-shubhat al-
rba wayh).”" It is clear that he also distinguishes interest on loans
(quasi-riba as called here) from rba properly so-called.

Let us consider a rule that seems to have derived from the pro-
hibition on interest on loans. According to the Malikis, the exchange
of two items that are of equal utility (manfa‘a) is invalid unless both
items are delivered on the spot or are equal in quantity, even if they
are neither gold nor silver nor foodstuffs. For example, according to
the well-known opinion of Malik, the exchange on a delayed term
between two items of equal utility is prohibited when accompanied
by excess, so that an exchange with delay of two goats for one is
prohibited, unless, for example, one is meant for milking and the
other for eating.'"* Al-Shaybani says that the Medinan jurists hold
that “if one of them [viz. different kinds of cloth of the same mate-
rial] is equal to the other [in quality or utility], it is prohibited to
exchange one piece of the former kind for two pieces of the latter
kind on a delayed term, even if their names differ.”"

This rule is traced back to the Medinan jurist Rabi‘a (d. 136/
753—4). According to him, the exchange of an item (‘ard) other than
animals or foodstuffs for an item of the same species (sinf) must be
completed on the spot if the quantities exchanged are unequal; but
there is no harm in exchanging two items of the same species on a
delayed term in equal quantity. He clarifies the meaning of “species”
by saying that it is prohibited to exchange a piece of cloth for two
pieces of the same variety (darh) on a delayed term, because there
1s always an excess between them. Conversely if one piece of cloth
is exchanged for two pieces of a different variety on a delayed term,
they are not “thawb al-ram@’,” i.e. cloth capable of 7ba, because it is
impossible to know with certainty which cloth will fetch a higher
price.'® Apparently this rule was inspired by and introduced after
the prohibition on interest on loans (it appears therefore to be law-
ful to exchange an item for another of the same species to be deliv-
ered later if the latter is smaller in quantity).

1% Kasani, Bada’c (1402), 7:395; ibid. (1418), 10:598.

* Ibn Rushd al-Hafid, Bidaya, 2:134; ibid., tr. Nyazee, 2:164.
1> Shaybani, Hujja, 2:645.

16 Sahnin, Mudawwana, 4:131.
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A similar rule is attributed to Ibrahim al-Nakha‘T in Iraq, who is
reported to have said that there is no harm in exchanging an item
that is not sold according to measure or weight for an item of the
same species, on the condition that the delivery takes place on the
spot; otherwise such an exchange is prohibited.!” Al-Nakha‘T report-
edly said also that if the species differ the exchange is permitted on
a delayed term." It is impossible to know whether or not the under-
lying basis for this rule was the same argument as that of the Medinan
jurists, but al-Shaybani clearly departed from the Medinan argument
when he says, regarding the exchange of one piece of cloth for
another, “What differs from it and what does not differ from it are
treated in the same manner. Only the species are taken into con-
sideration. If the species differ, delay is permitted (Ma tafawata min-
hu wa-ma lam yatafawat sawa’, innama yunzaru ila al-anas. 1dha “khtalafat
Jazat fi-hi al-nasi’a).”'® Al-Shaybani attributes this point of view to his
teacher Abt Hanifa, who disregards equality or otherwise in qual-
ity or utility to decide whether or not the exchange of one piece of
cloth for another of the same material such as cotton or flax on a
delayed term is valid. If they belong to different species, i.e. they
are called by different names, as, for example, Mervi and Herati
cloth would be, they can be exchanged on a delayed term.”

Section 2 Riba of excess in ‘gold for gold, silver for silver’

Turning to the prohibition of 7ba of excess in an exchange of ‘gold
for gold, silver for silver,” it is possible to establish with some certi-
tude when the prohibition originated. The apparent reason for the
introduction of the prohibition was to maintain the gold-silver stand-
ard system that prevailed in the Middle East since ancient times.
Al-Shayzart (d. 589/1193) writes, regarding the activities of money-
changers, “It is not permitted to sell pure coinage (al-khalis) for what
1s adulterated (al-maghshash), nor to sell adulterated gold and silver
coins for other adulterated ones, . . . because of ignorance as to their

" Aba Yasuf, dihar, 187, no. 846.

' Aba Yasuf, Athar, 187, no. 847; Shaybani, Hujja, 2:645.
9 Shaybant, Huja, 2:646.

2 Shaybani, Huja, 2:247.
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value and the lack of similarity between them.”?' “Adulterated” means
that the amount of brass is so much higher than that of silver that
the silver is considered an accessory to the brass.”? It goes without
saying that the restraint that he imposes on the activities of money-
changers is a result of the prohibition of 76a of excess, but it is con-
ceivable that the prohibition originally was introduced to regulate
the activities of money-changers.

However, closer examination of the details of the prohibition raises
a question. The prohibition applies not only to an exchange of gold
or silver coins and bullion, which were traditionally used as cur-
rency, but also to the exchange of coins for metalwork, of bullion
for metalwork, and of one piece of metalwork for another. It is
difficult to explain why equality of weight is required in the exchange
of two pieces of gold metalwork so long as we regard the preserva-
tion of gold-silver standard system as the reason for the prohibition
of riba of excess. By analyzing hadiths and legal opinions recorded
in the early sources, I will demonstrate that the prohibition was intro-
duced in response to an historical event.

1. Origins

The attribution to the Prophet of the prohibition of 7ba of excess
in ‘gold for gold, silver for silver’ may not be authentic. Although
the four Sunni schools of law all attribute the prohibition to the
Prophet,” some of the Companions are reported to have been igno-
rant of the concept of 7ba of excess. According to al-San‘ani and
al-Shafi‘T, Usama b. Zayd (d. ca. 54/673—4) related that the Prophet
said, “Riba exists only in a delayed transaction (innama al-riba fi al-
nasi’a).”** Al-Shafi‘T says that Ibn ‘Abbas (d. 68/686—8) and some of
his followers in Mecca and elsewhere held the same view.” It is
reported that Ibn ‘Abbas issued fatwas in which he argued that it is

2l Shayzari, Nihaya, 74-75; tr. Buckley, Book, 94.

2 Kasani, Bada’ic (1402), 5:197; ibid. (1418), 7:92.

» Samarqandi, Tuffa (1964), 2:28; ibid. (1414), 2:25; Ibn Rushd al-Hafid, Bidaya,
2:128; ibud., tr. Nyazee, 2:158; Ghazali, Wajiz, 1:136; Ghazzi, Shark, 1:661-64; Ibn
Qudama, Aafi, 2:56-57; Bahuti, Kashshaf, 3:251.

' San‘ani, Musannaf, 8:117, no. 14546; Shafii, Ikhtilaf, 146; Shafii, Risala, 278,;
Khadduri, Islamic Jurisprudence, 211-12. For a similar narration, see Ibn ‘Abd al-
Barr, Tamhid, 2:244.

» Shafir, Risala, 279; Khadduri, Islamic Jurisprudence, 211.
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permitted to exchange gold for gold of different weights or silver for
silver of different weights. When Abt Sa‘ld al-Khudrt criticized him
for that, he admitted that the ground for his fatwa was weak. Al-
San‘ant relates:

Abt Sa‘ld al-KhudrT met Ibn ‘Abbas and said to him, “Is your fatwa
based on what is contained in the Book of God or in the Prophetic
sunna?”’ Ibn ‘Abbas responded, “No, it is found in neither of them.
You Companions of Muhammad are more acquainted with him than
I, but Usama b. Zayd told me that he heard the Messenger of God
say, ‘Riba exists only in a delayed transaction’.” Abu Sa‘id said, “I
heard him [viz. the Prophet] say, ‘Gold for gold, like for like, silver
for silver, like for like.”?

These reports points to the possibility that the prohibition of 7iba of
excess in ‘gold for gold, silver for silver’ was introduced at some
point after the death of the Prophet and met some opposition. We
can learn something about the rationale for the prohibition and the
timing of its introduction by analyzing hadiths that indicate what
must be equal in the exchange of gold or silver. These hadiths are
divided into two groups. Hadiths in one group demand equality in
weight irrespective of the state of the gold or silver, while other
hadiths call for equality in face value.

Hadiths that demand equality in weight

Let us consider first the hadiths that demand equality in weight.
Interestingly, they all deal with the sale of manufactured gold or
silver.

(a) Abu Rafi* wanted to purchase two anklets of silver from Abu
Bakr. He put the two items on one pan of the balance and dirhams
on the other. When the dirhams outweighed the two anklets, he
said, “I make it lawful (ufllu-hu) to you.” Abtu Bakr responded, “Even
if you make it lawful to me, God does not. I heard the Prophet say-
ing, ‘Silver is paid for silver, weight for weight; gold is paid for gold,
weight for weight. A person who provides excess and a person who
asks for excess will be sent to Hell’.”?

% San‘ani, Musannaf, 8:117, no. 14546. See also, Muslim, Sahih, musaqat, 18;
Humaydi, Musnad, 2:328-29, no. 744; Ibn ‘Abd al-Barr, Tamhid, 2:244—45; Ibn
Rushd al-Jadd, Bayan, 6:443—44.

¥ San‘ani, Musannaf, 8:124, no. 14569; Ibn Abi Shayba, Musannaf, 4:500, no.
22494,
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(b) When Malika Ibnat Hant was about to sell two silver bracelets
to ‘A’isha in exchange for dirhams, ‘A’isha said, “Silver for silver,
weight for weight, like for like.”?®

(c) Abtu Rafi® came to ‘Umar b. al-Khattab and said to him, “O
Commander of the Faithful, I fashion gold and then sell what I have
made for more than its weight to take an amount equivalent to the
work of my hand.” ‘Umar said, “Do not sell gold for gold unless
weight for weight, and silver for silver unless weight for weight. Don’t
take any excess.”?

(d) Mu‘awiya b. Abt Sufyan sold a gold or silver drinking-vessel
for more than its weight. When Abt al-Darda’ spoke to ‘Umar b.
al-Khattab about this, he wrote to Mu‘awiya, “Don’t sell it except
like for like, weight for weight.”*

In these hadiths which use the terms “gold (dhahab)” or “silver
(fidda),” it is clearly required that gold be exchanged for gold of the
same weight and silver for silver of the same weight. The following
hadith points to the same view.

(e) Anas b. Malik related as follows. ‘Umar b. al-Khattab brought
him a drinking-vessel that he had fashioned, instructing him to sell
it. Then Anas sold it for “‘Umar in exchange for more than its weight
(wazna-hu wa-ziyada). On hearing this, ‘Umar said, “No, but equal
for equal. The excess 1s a nba (la, la mithlan bi-mithl. Wa-inna al-fadl
1iba).”!

On the eve of the Muslim conquest, the gold standard prevailed
in the Byzantine Empire and the silver standard prevailed in the
Sasanian Empire. The Muslims inherited these systems. However, in
addition to coins, bullion was used as currency, and the jurists did
not distinguish between coins and bullion.* This practice dated back
to the pre-Islamic period, for al-Baladhurt (d. ca. 278/892) writes,
“The dinars of Heraclius were current among the people of Mecca
during the Jahiliyya, and the baghliypa Persian dirhams were also
known to them, but they sold and bought by considering them as
bullion [i.e. according to their weight].”

% Tbn Abi Shayba, Musannaf, 4:500, no. 22496.

¥ San‘ani, Musannaf;, 8:125, no. 14575.

%0 Malik-Shaybani, Muwatia’, 290, no. 818; Malik-Yahya, Muwatta’, 3:278-79,
no. 1364; iid., tr. Bewley, 257a, 31.16, no. 33; Malik-Hadathani, Muwatta’, 196,
no. 235.
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The monetary situation in the early Islamic Middle East can explain
why gold coin or bullion must be exchanged for gold coin or bul-
lion of equal weights, and why silver coin or bullion are subject to
the same rule. It is difficult, however, to understand hadiths (a)—
(e), whereby the same rule applies to the exchange between a man-
ufactured object and coin or bullion of the same kind. It would
appear more logical and realistic to exchange a manufactured object
of gold for gold of greater weight, the difference being equivalent
to the wage of the workman, as explicitly indicated in hadiths (c),
(e) and (k) (see below). Why should it be that “[a] person who pro-
vides excess and one who asks for excess will be sent to Hell,” as
admonished in hadith (a)? It is understandable, for example, that
interest on loans is regarded as evil, because a lender, by demand-
ing interest, may well be exploiting a borrower who is in a weak
position. But it is by no means clear why the exchange of gold or
silver products for gold or silver of more than their weight is con-
sidered to be so evil as to send those who undertake such transac-
tions to Hell.

A partial answer to these questions is given by the Maliki jurist
al-‘UtbT (d. 254/868 or 255/869), who writes that in Damascus peo-
ple used to pay a commission for the coinage when they brought
silver to the mint (bayt al-darb) to receive in exchange minted dirhams,
but that pious people avoided this.** Ibn Rushd al-Jadd (d. 520/1126),
who writes that this was an Umayyad practice,” describes one of
the procedures: people brought their gold to the mint, where it was
combined, purified and weighed (al-tasfiya wa-ma‘rifat wazni-ha), and
then minted. When the minting was over, each person received his
share in minted coins calculated in proportion to the weight of his
gold, and each person paid his share for the minting.*

These descriptions apparently refer to the Umayyad monetary
reform undertaken in the 70s A.H./690s C.E. (for the detail of this

dirhams denotes the earliest Arab dirhams cointed in imitation of the late Sasanian
drahms of Yezdigird III, Hormuzd IV and (chiefly) Khusraw II. G.C. Miles, “Dirham,”
EI new edition, 2:319a. Ibn Taghribirdl quotes al-ZuhiT as stating: up to the time
of ‘Abd al-Malik b. Marwan (the fifth Umayyad Caliph, r. 65-86/685-705), three
kinds of dirham were in circulation; the wafippa was a dirham of one muthgal, the
baghlyyya a half mithgal, and the ziyadiyya three-fifths mithgal. Ibn Taghribirdi, Nyam,
1:248.

3 Utbt, Mustakhraja, 6:442.

% Ibn Rushd al-Jadd, Bayan, 6:443.

% Tbn Rushd al-Jadd, Bayan, 6:442.
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reform, see below). Al-Baladhuri writes that the Iragi governor al-
Hajjaj b. Yasuf (r. 75-95/694-714) collected bullion and good metal
obtained from spurious coins, which were purified and weighed. Al-
Baladhurt also writes that subsequently al-Hajjaj permitted merchants
and other people to mint silver coins, and demanded a commission
from the wages for artisans.”” A report recorded in the Musannaf of
al-San‘ant may reflect the fact that people received less than the
weight of their gold or silver: Ibn Mas‘ad (d. 32/652-3) exchanged
his silver bullion ( fidda) for silver coin (warig) in the treasury (bayt al-
mal). Subsequently he went to Medina and asked about this. He was
told, “Nothing is acceptable except similar for similar (la yaslufu ila
mithl bi-mithl).” He then passed by a money-changer, to whom he
said, “There is no good in silver (warig) for silver (warig) except sim-
ilar for similar.”® This is to say, Ibn Mas‘ad used to exchange his
silver bullion for silver coin of a smaller weight, the difference being
equivalent to the cost of minting.

Whether it is authentic or not, the report that the Kufan legal
authority Ibn Mas‘Gd was admonished by the Medinans for having
behaved in accordance with Umayyad policy parallels the opposi-
tion between the view of some Iraqi jurists and that of some Medinan
jurists regarding the exchange of gold or silver for a manufactured
item.* The opinion that prohibits the sale of a sword decorated with
silver inlay in exchange for silver bullion of the same weight as that
of silver inlay is attributed to the Kufan jurist Ibrahim al-Nakha.
He did permit, conversely, the sale of the sword in exchange for sil-
ver bullion that weighed more than the silver inlay, for this exchange
is tantamount to “silver for silver, and excess for excess (alfidda bi-
Ifidda, al-fadl bi-’l-fadl),”* the exchange being regarded as a com-

7 Baladhuri, Futah, 468-69; ibid., tr. Murgotten, 2:267.

% San‘ant, Musannaf, 8:123-24, no. 14568. For more detailed report, see Bayhaqi,
Sunan, 5:282.

% Interestingly, another report according to which Ibn Mas‘Gd accepted the
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consummated. He permitted it. Then when he went to Medina, he was told that
the marriage with the mother is not permitted. When he came back to Kufa, he
visited immediately the man who had asked him about this matter and ordered
him to divorce the mother. Malik-Yahya, Muwatta’, 3:140—41, no. 1157; ibid., tr.
Bewley, 213a.
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bination of two exchanges: (1) the silver inlay for bullion of equal
weight, and (2) the sword for the rest of the bullion. It is for the
same reason that Abt Hanifa held that when a copy of the Quran,
a sword or a ring with silver ornament is exchanged for dirhams,
the exchange is valid only if the weight of the silver ornament is
less than that of the dirhams.”! The statement attributed to al-Hasan
al-BasrT and Ibrahim that there is no harm in selling decorated
swords for silver coins or bullion ( fidda)** points to the same idea if
this statement implies that the coins or bullion outweigh the silver
used to decorate the swords, which seems to be the case. Here it
appears to be permitted to exchange bullion for coins of smaller
weight, the difference being equivalent to the cost of minting.

In Medina, Malik and others permit the sale of a sword deco-
rated with silver for silver (coins or bullion), if the value of the dec-
oration is less than one-third of the sword’s value (i.e. one-half of
the remaining part of the sword): in this case, the sale is an exchange
of a sword for silver, the silver decoration being regarded as an
accessory. If, however, the value of the decoration is more than one-
third of the sword’s value, the sale is invalid.*® This view coincides
with hadiths (a)—(e). The isnad of hadith (a), as transmitted in the
Mudawwana is: Ibn Wahb (b. 124 or 25/742 or 43; d. between 195
and 97/810 and 12)—Sufyan al-Thawri (d. 161/778)—Muhammad
b. al-Sa@’th (b. ca. 66/685-6; d. 146/763—4)—Abtu Salama b. ‘Abd
al-Rahman b. ‘Awf (b. 22/642-3; d. 94/712-3 or 104/722-3) or
Salama.* In the Musannaf of al-San‘ani the isnad is: al-San‘ant—
Sufyan al-Thawri—Muhammad b. al-S@’ib—Abu Salama.* Abu
Salama was a famous Medinan transmitter and jurist," and this
hadith seems to have originated in Medina. Muhammad b. al-Sa’ib
was a Kufan who “was sometimes accused of heresy, of nfd, of
saba’ism, of #7@‘ and so on, and sometimes of forgery and false-
hood.”* It is possible that some Iraqis added his name in the isnad
to discredit it.

' Shaybani, Huja, 2:573-74.

¥ Sahniin, Mudawwana, 3:416.

# Sahnun, Mudawwana, 3:415; Shaybani, Huyja, 2:574-75.

* Sahntn, Mudawwana, 3:433.

¥ San‘ani, Mugsannaf, 8:124, no. 14569; cf. Ibn Abi Shayba, Musannaf, 4:500, no.
22494,

1% Juynboll, Muslim tradition, 42.

7 W. Atallah, “al-Kalbi,” in EI, new edition, 4:495a.
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To sum up, hadiths (a)—(e) were put into circulation and/or
invoked in order to refute the Umayyad monetary policy of collect-
ing a commission when new coinage made from bullion or spurious
coins was issued. This explains the vehement tone of hadith (a), “A
person who provides excess and a person who asks for excess will
be sent to Hell.”

Hadiths that demand equality in numbers

The preceding explanation accounts for only one of the two reasons
for the formation of the prohibition of 7ba of excess in ‘gold for
gold, silver for silver.’” Let us now consider the hadiths requiring
coins to be exchanged in equal numbers.

(f) The Prophet said, “One dinar for one dinar, one dirham for
one dirham, there must be no excess between them (al-dinar bi-’I-
dinar wa-"l-dirham bi-’l-dirham, la fadl bayna-huma).”*® The same state-
ment is also attributed to Ibn ‘Umar.*

(g) The Prophet said, “Do not sell one dinar for two dinars, and
one dirham for two dirhams.”

(h) Asked about an exchange between one dirham and two dirhams,
‘AlT responded, “It is a prompt riba (al-riba al-‘glan).”'

(1) ‘Umar b. al-Khattab said, “One dirham for one dirham. Excess
between them is a riba.””

(j) Ibn ‘Umar said, “Do not sell one dinar for two dinars, and one
dirham for two dirhams. I fear that you take a rama.” Asked about
the meaning of “rama,” he responded, “It is what you call riba.”

Unlike hadiths (a)—(e), these hadiths do not require, at least explic-
itly, equality in weight. All that they demand is equality in number.
What is the relation between hadiths (a)—(e) and hadiths (f)—(j)?
Later jurists offer two explanations.

¥ Malik-Shaybani, Muwatta’, 289, no. 816; Malik-Yahya, Muwatta’, 3:276, no.
1360; ibid., tr. Bewley, 256b, 31.16, no. 29; Malik-Hadathani, Muwaita’, 195, no.
232; Shafi't, Ikhulaf, 147; Shafit, Risala, 277. For a hadith that is almost identical,
see Ibn Abi Shayba, Musannaf, 4:499, no. 22479.

# San‘ani, Musannaf, 8:125, no. 14574.

% Malik-Yahya, Muwatta’, 3:278, no. 1363; ibid., tr. Bewley, 257a, 31.16, no. 32;
Malik-Hadathani, Muwatta’, 195, no. 233; Shah‘t, Ikhtlaf, 147; Muslim, Sahih,
musaqat, 14.

1 San‘ani, Musannaf, 8:124, nos. 14570, 14571. ‘Umar is also credited with the
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The first explanation is best represented by that of the Maliki
jurist al-BajT (d. 474/1081), who writes, in his commentary on the
Muwatta’, about hadith (f): there are two types of exchange of dinar
or dirham, exchange by weight, and exchange by number (mubadala
bi-’l-‘adad). The former is better, but the latter is lawful insofar as it
involves the exchange of a small quantity and it is conducted in an
appropriate (maif) manner, just as the ‘aryya sale is lawful in a case
of necessity (darira) insofar as it is made in an appropriate manner.”*
In the Mudawwana Malik says that the exchange of two or three
dinars or dirhams is permitted if equality in number is observed.”

The Hanafi jurist al-Kasant (d. 587/1191) also refers to the case
of a man who borrows dirhams and is required to repay the same
number. He observes that such a loan is valid only when two con-
ditions are met. The first condition is that the dirhams are adulter-
ated. The second condition is that the local custom allows the
borrower to repay the same number of adulterated dirhams as he
received. When these conditions are met, these dirhams are assimilated
to fuliis (sg. fals, copper coins), which are evaluated by number.”

According to these explanations, the exchange of equal numbers
of gold for gold or silver for silver is tolerated as an exception to
the prohibition of riba of excess. This concession is made because it
is burdensome for the parties to a small transaction to evaluate the
quantity and quality of the coins, for “[w]eighing and assaying were
tedious and time-consuming procedures,” as Goitein remarks.”’

However, hadiths (f)—(j) cannot be interpreted in this manner,
for whereas al-Baji and al-Kasant hold that one dinar may be exchanged
for one dinar and one dirham for one dirham, according to these
hadiths, one dinar must be exchanged for one dinar and one dirham
for one dirham.

The second explanation advanced by jurists is that hadiths (a)—
(e) and hadiths (f)—(j) essentially say the same thing. Consider the
following hadith recorded in the Muwatia® and the Musannaf of al-
San‘ant:

> Bajt, Muntaga, 4:259. See also Brunschvig, “Conception,” 278-79.
% Sahnun, Mudawwana, 3:431.
% Kasani, Bada’ic (1402), 5:197; ibid. (1418), 7:92-93.

Goitein, Mediterranean Society, 1:231.
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(k) Mujahid said, “I was with ‘Abd Allah b. ‘Umar when an artisan
came to him and said, ‘Oh, Abu ‘Abd al-Rahman, I fashion gold and
then I sell what I have made for more than its weight, taking an
amount equivalent to the work of my hand.” ‘Abd Allah forbade him
to do that, so the artisan asked him again about this issue, and ‘Abd
Allah continued to forbid him until he came to the door of the mosque
or to an animal that he intended to mount. Then ‘Abd Allah b. ‘Umar
said, ‘One dinar for one dinar, and one dirham for one dirham. There

must be no excess between them. This is the command of our Prophet

to us and our advice to you’.”%

It is clear that the statement of Ibn ‘Umar, “One dinar for one
dinar, and one dirham for one dirham” is equivalent to “Gold for
gold, and silver for silver, weight for weight.” In fact, al-BajT writes,
commenting on this hadith, that the terms ‘dinar’ and ‘dirham’ can
refer to their weight, as in the sentences, “There are one hundred
dinars of gold in this receptacle” or “There are one hundred dirhams
of silver in this receptacle.””’

It is doubtful, however, that this explanation is valid for hadiths
(f)—(j), for two reasons. First, the term ‘one dinar’ normally refers
to ‘one dinar coin’, rather than its weight. Likewise ‘one dirham’
normally means ‘one dirham coin.” Second and more importantly,
some reports recorded in the Muwatta’ suggest that hadiths (a)—(e)
contradict hadiths (f)—(j). For example, Malik relates that Yazid b.
‘Abd Allah b. Qusayt al-Laythi saw the Medinan jurist Ibn al-
Musayyab “practice counter-weighing (rafala)”’: when he exchanged
gold for gold, he poured his gold on one pan of the scales, and the
other party put his gold on the other pan, and when the pivot of
the scales was balanced, they took and gave.”” Malik says also that
the Medinans hold that there is no harm in exchanging gold for
gold and silver for silver by muratala (counter-weighing) hand to hand,
even if 11 dinars are taken for 10 dinars. He adds that dirhams are
treated in the same manner.®" That is to say, the weight of one dinar
or one dirham may vary.

% Malik-Yahya, Muwatta’, 3:277-78, no. 1362; ibid., tr. Bewley, 256b—57a, 31.16,
no. 31; Malik-Hadathani, Muwatta’, 196, no. 234; San‘ani, Musannaf, 8:125, no.
14575.
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8 Malik-Yahya, Muwatta’, 3:284, no. 1371; ibid., tr. Bewley, 258b, 31.18, no. 39;
Malik-Hadathani, Muwatta’, 198, no. 239.
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What did Malik bear in mind when he said that 11 dinars may
be equal to 10 dinars in weight? Are the 11 dinars worn out? That
is possible, but in the Mudawwana he says, regarding a mufawada (a
form of commercial partnership) to which one party contributes 100
Abbasid dinars (dinar Hashimiyya) and the other party 100 Umayyad
dinars (dindar Dimashqiyya), that the ratio of benefit that each of them
gains and the loss that each of them incurs must be in proportion
to the weight of his dinars rather than their face-value (gzma).®> That
is to say, an Abbasid dinar is different in weight from an Umayyad
dinar.

In 70s A.H./690s C.E., the fifth Umayyad Caliph ‘Abd al-Malik
b. Marwan (r. 65-86/685-705) undertook a monetary reform. He
decided to issue a new gold coinage, replacing Byzantine solidus or
denarius aureus by dinar (Arabicized denarius).”® Whereas the Byzantine
solidus weighed 4.55 grams, the weight of the new dinar was fixed
at approximately 4.25 grams.®* Likewise, he decided to replace
Sasanian drahm by a new silver coin, the dirham (Arabicized drafim),
the weight of which was, according to Miles, reduced from approx-
imately 3.98 grams to some point between 2.91 and 2.95 grams.”
But Ehrenkreutz estimates the weight of the new dirham at 2.97
grams.®® I return to this point just below. Miles has explained the
reason why the weight of the dinar was reduced as follows:

The reduced standard of the post-reform dinar resulted from a deci-
sion to redefine the mithkal (i.e., dinar) in convenient terms of 20 Syro-
Arabian firats of 0.2125 grams in place of such cumbersome terms as
21 kwrags, or “22 kirags less a fraction”, etc., which had been employed
by the Arabs in pre-Islamic times to express the weight of the mithkal.”

It is plausible that this was one of the reasons why the weight of
the new dinars was reduced. Ibn al-Athir (d. 630/1233) also writes
that the Umayyads fixed the weight of the new dirham at 14 ¢urats,
1.e. the average of three kinds of dirham in circulation that were

%2 Sahnun, Mudawwana, 5:62—63.

% He began the reform in 75/694-5 or 76/695-6. Ibn al-Athir, Kamil, 3:452;
Dinawari, Akhbar, 316; Ibn Taghribirdi, Nyam, 1:248.
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% Ehrenkreutz, “Money,” 93.
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different in weight (20, 12 and 10 gzrats).”® If we consider the esti-
mation of Ehrenkreutz accurate, the Umayyads redefined the weight
of the new dirham also according to Syro-Arabian ¢irat, since 14
Syro-Arabian g¢irats are equal to 2.975 grams, i.e. approximate to
2.97 grams. It is, however, also plausible that hadiths (f)—(j) were
intended to serve the interests of the Umayyads, for they must have
enabled the Umayyads to make a considerable profit by putting into
circulation new lighter coins in exchange for older heavier coins
without making up the difference in weight. The following report
appears to reflect a conflict between Umayyad policy and anti-
Umayyad position:

Mu‘tamar b. Sulayman heard ‘Abd al-Aziz b. Hakim say, “I saw Ibn
‘Umar approached by a Basran, who said to him, T was with those
who give small dirhams (al-darahim al-sighar) and take in exchange big
ones (kibar).” Ibn Umar said, ‘Do they increase (yazdadina)?’ The Basran

3 9569

said, ‘Yes.” Ibn ‘Umar said, ‘No, except weight for weight’.

Basra was under the governorship of al-Hajjaj b. Yasuf, who ener-
getically conducted the Umayyad monetary reform during the reign
of ‘Abd al-Malik b. Marwan. We can imagine that the statement of
the Basran mentioned in the above-cited text reflects the historical
fact that Basran money-changers who were under the stringent con-
trol of al-Hajjaj exchanged new Umayyad dirhams for old Sasanian
drahms at their face value. Al-‘Askari (d. 395/1103) also writes that
people used to evaluate dirhams according to their weight, subse-
quently “they made it rule to exchange them [viz. dirhams] by num-
ber (akthara dhalika ywkhadhu ‘adadan),” until al-Hajjaj executed a Jewish
called Sumayr for having forged dirhams himself.”” It is interesting
to note that Ibn “Umar was a Medinan legal authority, and that Ibn
al-Musayyab, who was also a representative jurist in Medina, is
reported to have practiced muratala (change by counter-weighing) as
if he were eager to follow the words attributed to Ibn ‘Umar, “No,
except weight for weight.”

The statement ascribed to Ibn al-Musayyab, “Clipping gold and
silver is part of working corruption in the land (qat* al-dhahab wa-"I-
warlg min al-fasad fi al-ard)” may also refer to Umayyad monetary

% Tbn al-Athir, Kamil, 3:453-54.
% Ibn AbI Shayba, Musannaf, 4:500—01, no. 22497.
0 “Askari, Akhbar, 1:369-70.
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reform.”" There is no doubt that the term “al-fasad fi al-ard” is taken
from Q, 27:48. Regarding the term “Clipping gold and silver,” sev-
eral explanations are advanced. According to one report, Ibn al-
Musayyab passed by a man who was being flogged. On hearing
people say, “He used to clip dirhams (kana yagtav al-darahim),” Ibn
al-Musayyab said that he regarded clipping dirhams as “working cor-
ruption in the land.””® There are several similar reports: when Ibn
al-Zubayr (2-73/624-92) was appointed governor of Mecca, he exe-
cuted a man who practiced clipping coins.” When ‘Umar b. al-
Khattab was the Medinan governor, he imposed 30 lashes on one
who clipped dirhams and had him paraded round the town.”* The
fourth Umayyad caliph Marwan b. al-Ilakam (r. 64-65/684—85)
ordered the hand of a man cut off for having clipped an old Persian
dirham.”

However, it is doubtful that some Iraqi jurists had in mind an
individual who clipped coins when they reportedly did not disap-
prove of clipping coins.”® In addition, we read in the Muwatta’ com-
piled by al-Hadathant: Ibn al-Musayyab said, “Clipping gold and
silver is part of working corruption in the land once [the quantity
of | mithgals have been fixed among the Muslims and they are famil-
iar with them (gat® al-dirham wa-"l-dinar ba‘da al-mathaqil allatt sarat
bayna al-muslimin wa-‘arafu-ha min al-fasad fi al-ard).””” This statement
also does not seem to refer to individual coin clippers, but to the
Umayyad redefinition of the mithqal in terms of 21 girats in place of
22 girats less a fraction for dinar and 14 ¢wats in place of 19 gwats
less a fraction (i.e. 3.98 grams) for dirham, with which definitions
people were familiar. Ibn al-Musayyab is also reported to have said,

I Malik-Shaybani, Muwatta’, 293, no. 829; Malik-Yahya, Muwatta’, 3:280, no.
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“I sent gold bullion to Damascus, and it was coined for me accord-
ing to the weight of the mithqal in the Jahiliyya.””® He may have
been recounting that the Umayyads used to follow the Byzantine
standard before the monetary reform, but it is also plausible that he
was proud of having imposed his position by having made the
Umayyads coin his bullion according to the ancient standards.

The statements attributed to Ibn al-Musayyab may reflect popu-
lar resentment against the Umayyad policy. For example, al-Baladhurt
writes that according to one opinion the Persians disliked the bagh-
liypa dirhams (here silver coins minted by al-Hajjaj b. Yasuf) because
of the decrease in weight (nugsan).”” Malik also says, regarding “clipped
Kufan gold (dhahab Kafiyya mugatta‘a),” ““T'his Kufan gold was unpop-
ular among the people (tlka al-Kifiyya makriha “inda al-nas).”™ It was
in Kufa that al-Hajjaj built his mint.

Hadiths (f)—(j) which, in my view, embody the pro-Umayyad
position, are supplemented by the report according to which the
Kufan jurist Ibrahim al-Nakha‘T disapproved of making up for the
“excess (fadl)” with silver when the Syrian dinar is exchanged for
the Kufan dinar.®' It is clear that “excess” refers to the difference
in weight between the “Syrian dinar,” i.e. the Byzantine solidus or
denarius aureus, or the older dinar of 4.55 grams minted at Damascus
according to the Byzantine standard, and the lighter “Kufan dinar”
of 4.25 grams.®

To sum up, the second reason why the prohibition of 76a of excess
in ‘gold for gold, silver for silver’ was initiated was to frustrate the
Umayyad policy of making a profit by taking old heavier coins and
giving new lighter ones of the same face value without making up
the difference.
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Conclusion

In the course of monetary reform the Umayyads tried to exploit
people in two ways. First, when they gave new coins to people in
return for bullion and spurious coins, they took a commission for
the minting. Second, they tried to exchange the new lighter coins
for the older heavier ones at face value, i.e. without making up the
difference in weight, contrary to the traditional practice, according
to which gold and silver were sold and bought by their weight. At
least some Iraqis seem to have accommodated themselves to the
Umayyad policies, but the same policies met with strong opposition
from the Medinans, represented by Ibn al-Musayyab. Although hadiths
(a)—(e) and (f)—(j) are considered as the most important authori-
ties for the prohibition of 76a of excess in ‘gold for gold, silver for
silver,” the former represented the pro-Umayyad position and the
latter the anti-Umayyad position.

2. Maliki and Hanafi conceptions of money

Dietrich notes that the new Umayyad coins gradually superseded the
Byzantine and the Sasanian coins.® If the older coins had passed
out of use, leaving only new coins in circulation, there would have
been no difficulty in applying the prohibition of 7ba of excess, as
far as coins are concerned. What actually happened is that several
currencies, differing in weight and purity were still in circulation.®
The existence of adulterated coins, in particular, gave rise to the
question as to how the prohibition of 7:ba of excess would be applied
to the exchange of coins of different weight and qualities. Searching
for the answer to this question will shed light on the renewed rea-
son for the prohibition.

When Sahntn (d. 240/855) asked Ibn al-Qasim (d. 191/806) about
the repayment of a loan of dirhams, Ibn al-Qasim told him that
Malik had stated as follows: there is no harm if the borrower pays
less in weight than he borrowed. There is also no harm in obligat-
ing the borrower to repay heavier dirhams than the dirhams he bor-
rowed, if the difference of weight is negligible; otherwise it is prohibited.
Ibn al-Qasim added that in the exchange of coins of the same species

# A. Dietrich, “Hadjdjadj b. Yusuf,” in EI, new ed., 3:41b.
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by counterweighing the balance (mudarabat al-kayl), there must be no
difference between the coins, even though it is permitted to sell an
object for more than its value. Then on being asked about the
exchange of dinars of different weights, Ibn al-Qasim began by cit-
ing the opinion of Malik that the exchange of a heavy dinar for a
light dinar is permitted “if they are of the same quality and mint-
ing (idha kana ‘ayn al-dinarayn wa-sikkatu-huma wahida).” He supple-
mented it by saying that there is no harm in exchanging one coin
for another if their weights are different, so long as they are of the
same species, e.g. Damascene, Egyptian, ‘A#ig (Byzantine?) or Abbasid
(Hashimiyya) dinars. He justified this solution by explaining that the
exchange of coins of different weights is prohibited when their qual-
ities are different and the parties try to counterbalance the difference
in quality by the difference in weight. If there is no difference in
their qualities, “There is no harm in exchanging a heavier one for
a lighter one, and a lighter one for a heavier one so long as this is
undertaken in an appropriate manner (al-wazin bi-’l-nagis wa-"l-naqis
bi-’l-wazin ‘ala wah al-maraf’).”®

Commenting on Malik’s opinion that there is also no harm in
obligating the borrower to repay ..., Sahnun states that it is implied
that the number of dirhams the borrower must repay is equal to
the number that he received only if the difference of their weight is
negligible.®® Whether this explanation is correct or not, it is clear
that Malik sought to protect the borrower. As for Ibn al-Qasim, he
did not seek to protect either of the parties, when he held that coins
must be evaluated according to their weight irrespective of their qual-
ity if they are exchanged on the spot by counterweighing the bal-
ance. Let us suppose that pure silver coins are exchanged for
adulterated silver coins. If the latter are heavier than the former, the
parties presumably evaluate the latter as inferior to the former. As
far as ordinary transactions are concerned, there is no harm in sell-
ing an item of merchandise for more than or less than its value.
Why is this not the case with money? This is certainly because money
is intended to serve as a universal standard in economic activities.
It follows that it is permitted to exchange coins for coins of the same
quality in unequal weights, because this exchange is regarded as a

8 Sahniin, Mudawwana, 3:431-32.
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combination of two lawful transactions, i.e. the exchange of coins in
equal weight and the gift of the difference.

The same idea lies at the basis of a solution cited in the Muwatta’
and the Hyja of al-Shaybani. The Medinan jurists declare it unlaw-
ful to exchange fine Byzantine dinars and bullion of gold of a low
quality for unpopular Kufan dinars, even if the weight of the Byzantine
dinars plus bullion is equal to that of the Kufan dinars.*” The reason
for the prohibition is that the exchanging parties evaluate the Byzantine
dinars higher than the Kufan dinars. Suppose that the Byzantine
dinars weigh ¢ grams and the bullion weighs & grams. There is no
harm if the Byzantine dinars are exchanged for a grams of the Kufan
dinars, and the bullion is exchanged for 4 grams of the Kufan dinars.
But the Medinan jurists considered that the parties combine (1) the
exchange of ¢ grams of Byzantine dinars for (¢ + x) (x > 0) grams
of the Kufan dinars, and (2) the exchange of b grams of the bullion
for (b — x) grams of the Kufan dinars. Both exchanges violate the
prohibition of 7ba of excess.

The following example shows how the Maliki idea was adapted
to social reality. When Sahntn asked Ibn al-Qasim whether it is
permitted to sell a spurious dirham (dwham za’if or dirham suttiig) for
a pure dirham, Ibn al-Qasim disapproved of this, adding that a spu-
rious dirham should not be exchanged for anything, because such a
sale would produce cheating among Muslims and would corrupt their
markets. Sahntin also transmits the opinion of Ashhab (d. 204/820),
who prohibited the exchange of a spurious dirham for a non-fungi-
ble thing (‘ard) or bullion until the spurious dirham has been melted
down, but allowed the exchange of a spurious dirham for a pure
dirham of equal weight, as it is regarded as a money-changing (sarf),
for “There is no excess between silver and silver. It resembles a
badal.”® “Badal” appears to mean ‘mubadala,’ i.e. exchange of coins
according to their number.

Ibn al-Qasim seems to have feared that the circulation of spuri-
ous coins would undermine the monetary system. It is difficult to
explain why Ashhab distinguished the exchange of a spurious dirham
for a pure dirham (concerning which he is opposed to Ibn al-Qasim)

8 Malik-Yahya, Muwatta’, 3:285, no. 1371; ibid., tr. Bewley, 259a, 31.18, no. 39;
Shaybani, Huyja, 2:586.
% Sahnun, Mudawwana, 3:444.
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from the exchange of a spurious dirham for a non-fungible thing or
bullion (concerning which he adopts the same opinion as Ibn al-
Qasim). I suspect that he was faithful to the idea that coins of
different qualities should be evaluated solely according to their weight
and regardless of their market value, once in circulation. It is note-
worthy that he is quoted by Ibn Rushd al-Jadd as saying, “Nowadays
adulterated dinars are made in mints that exist everywhere (amma
al-yawma fa-inna al-dhahab yughashshu, wa-qgad sara li-kull makan sikka
tadribu).”® The actual circulation of adulterated dinars in the lifetime
of Ashhab may have been at the basis of his opinion.

Let us turn to the Hanafi school. As noted, the Kufan jurist
Ibrahtm al-NakhaT is reported to have defined the prohibition of
rba of excess numerically as far as money is concerned. This view
was not adopted by the Hanafis, nor did they adopt the Medinan
doctrine that defines gold and silver as 76@ goods in their capacity
as money. The reason why the Hanafis came to regard gold and
silver as representing the class of items sold by weight will be exam-
ined in Section 3.1. Suffice it to say here that they take a formal-
istic view regarding the prohibition of riba of excess. To illustrate
this point, let us again take the example of the exchange of fine
Byzantine dinars and bullion of low quality for unpopular Kufan
dinars. Abt Hanifa declares it lawful if it is done “like for like, there
being no difference in weight (muthlan bi-mithl la fadl bayna-huma fi al-
wazn),” 1.e. the weight of the Byzantine dinars plus the bullion is
equal to that of the Kufan dinars.” This solution is reminiscent of
a solution adopted by the later Hanafis: if 4 supplies one dinar and
two dirhams and B supplies two dinars and two dirhams in exchange,
this 1s a valid transaction, because it is regarded as the combination
of a sale of one dinar for two dirhams and a sale of two dirhams
for two dinars, both of which are lawful if the exchange is com-
pleted before the contractual session is over.” The later Hanafis pay
no attention to the economic meaning of the prohibition.

Conversely, as far as a loan i3 concerned, the Hanafis declare it
unlawful to require the borrower to repay dirhams of a higher qual-

8 Tbn Rushd al-Jadd, Bayan, 6:443.

% Shaybani, Huja, 2:586.

9 Kasani, Bada’ic (1402), 5:192; ibid. (1418), 7:79; cf. Marghinani, Hidaya, 3:83;
Samarqandi, Tuffa (1964), 3:33; ibid. (1414), 3:35.
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ity than those he received, even if equal in weight.” This solution
is ascribed to Ibn Mas‘d, who reportedly refused to receive any-
thing but dirhams similar to those that he had lent.”” It is clear that
the Hanafis here seek to safeguard the interest of the borrower.

Section 3 Riba of delay in ‘wheat for wheat, dates for dates’

To repeat, the exchange of an item for another item belonging to
the same class of the 7ba goods must take place on the spot, i.e.
before the contractual session is concluded, violation of which would
constitute 72ba of delay. However, the difficulty of discerning the eco-
nomic meaning of the general prohibition of 7iba of delay that imposes,
for example, the simultaneous exchange of wheat for wheat or wheat
for barley suggests that the prohibition originated in specific trans-
actions or situations. The early legal texts and hadith collections sug-
gest that the need to regulate accord and satisfaction in a credit sale
is one of the causes that led to the prohibition of rba of delay,
although it is impossible to exclude other possibilities. I will try to
trace the process by which rules governing accord and satisfaction
in a credit sale were formed and developed, and refer to accord and
satisfaction in a salam in passing.

1. Credit sale

I consider here the origin of the prohibition of 7ba of delay in ‘wheat
for wheat, dates for dates, etc.,” i.e. in an exchange of foodstuff for
foodstufl' in Medina, and the origin of the prohibition of 7@ of delay
in ‘gold for gold, silver for silver’ and ‘wheat for wheat, dates for
dates, etc.,’ 1.e. in an exchange of an item sold by weight for another
item sold by weight, or an item sold by measure for another item
sold by measure in Iraq.

The Medinan doctrines
As noted, for the Malikis, foodstuffs that are capable of 7ba are
defined as those foodstuffs that can be dried to be stored. Malik,

92 Kasani, Bada’i (1402) 7:395; ibid. (1418), 10:597-98.
% Abt Yusuf, Athar, 184, no. 835.
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however, gives another definition of foodstuffs capable of riba, i.e.
foodstuffs that are sold by weight or measure. This definition is attrib-
uted to Ibn al-Musayyab, who reportedly said, “There is 76 only
in gold or silver or what is weighed or measured of what is eaten
or drunk.” In my view, the first definition of riba foodstuffs origi-
nally was associated with the prohibition of 7ba of excess, as will be
demonstrated (Section 4.2). I examine therefore here the second
definition attributed to Ibn al-Musayyab. Let us begin by consider-
ing two reports.

(1) In the Musannaf of Ibn Abi Shayba this definition is associated
with accord and satisfaction in a credit sale.

Muhammad b. ‘Abd Allah said to Ibn al-Musayyab, “I sold dried dates
[in a credit sale]. Gan I purchase [other] dried dates with the price
[without receiving it]?” He said, “Don’t take any foodstuff’ sold by
measure or weight (@ t@’khudhna ta‘am ma yukalu wa-yiizanu) [before you
receive the price].”®

I have added the interpolations following a report that appears imme-
diately before this text in the Musannaf of Ibn Abl Shayba:

(2) The Meccan traditionist Sufyan b. ‘Uyayna (107-96/726-811)
said to the Meccan traditionist and jurist ‘Amr b. Dinar (d. 125/742-3
or 126/743—4, over 70 years old), “What do you think of the fol-
lowing case? I sold foodstuffs [on a credit sale]. When payment
comes due and I require the buyer to make payment, he says, ‘I
have no money, so take foodstuffs [in place of money].” ‘Amr
responded that the Yemeni traditionist Tawas b. Kaysan (d. 100/718-9,
101/719-20 or 106/724-5) had disapproved of the seller taking
foodstufls.”

‘Foodstufls sold by measure or weight’ as mentioned in report (1)
coincide with Ibn al-Musayyab’s definition of riba foodstuffs. It is not
clear, however, why he told Muhammad not to take such foodstufls.
Likewise it is not clear why in report (2) Tawas and certainly ‘Amr
b. Dinar disapproved of the seller taking foodstuffs in place of the
price. To clarify this point, let us examine the Hijazi and Yemeni
doctrines with regard to accord and satisfaction in a credit sale.

9 Malik-Yahya, Muwatta’, 3:280, no. 1368; ibid., tr. Bewley, 257b, 31.16, no. 37,
San‘ani, Musannaf, 8:21, no. 14139.

9 Ibn Abi Shayba, Musannaf, 4:338, no. 20746.

% Ibn Abi Shayba, Musannaf, 4:338, no. 20745; San‘ani, Musannaf, 8:17, no.
14123.
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Some reports recorded in the Musannaf of al-San‘ani suggest that
accord and satisfaction is prohibited if the buyer incurs excessive loss
from it. The Meccan traditionist Abtu al-Hajjaj Mujahid b. Jabir al-
Makhztmi (d. 100/718-9, 101/719-20, 102/720—1, 103/721-2 or
104/722-3, 83 years old) was reportedly asked about the case of a
person who sold silk in a credit sale and found the silk in the pos-
session of the buyer. Mujahid responded that the seller might not
repurchase the silk unless he pays more than the original price.”
This is certainly because if he paid less than the original price the
difference would be treated as an interest on a loan. Suppose, for
example, that the seller sold the silk for 100 dirhams to be paid six
months later, and then he repurchases it from the buyer for 80
dirhams in cash one month after the original sale. This procedure
amounts to a loan of 80 dirhams with 25% interest. This is why
Ibn Tawaus is reported to have added that the seller may repurchase
it at any price if the silk has been sold to a third party.”

Tawds is reported to have said, “When your gold is due for the
merchandise [that you have sold] and you express your wish to use
the gold to buy [from the buyer| another item of merchandise that
does not contain gold, do it unless you make another profit...”"
That is to say, it is lawful for the seller to receive from the buyer
another item of merchandise instead of the stipulated price, so long
as its market value is not greater than the stipulated price. Otherwise
it 1s unlawful, for the price stipulated in a credit sale is usually greater
than the market value of the merchandise, so that the seller who
receives an item the value of which is greater than the stipulated
price exploits the buyer twice.

Ibn ‘Abbas is reported to have said, “If you buy foodstuffs in a
salaf and you do not find them [in the hands of the seller] when
the performance falls due, take a cheaper non-fungible object. Do
not exploit him [viz. the seller] twice ( fa-khudh min-hu ‘ardan bi-anqas,
wa-la tarbah ‘alay-hi marratayn).”'™ In a salaf the buyer prepays the
price at the moment of the contract for an object that is to be deliv-
ered at the end of a specified period. According to later jurists, the

9 San‘ani, Musannaf, 8:17, no. 14121.

% San‘ani, Musannaf, 8:17, no. 14121.

% San‘ani, Musannaf, 8:17, no. 14122. See also San‘ani, Musannaf, 8:16-17, no.
14120.

0 San‘ant, Mugsannaf, 8:16-17, no. 14120; Ibn Hazm, Muhalla, 9:5.
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price is usually lower than the expected market price of the object
on the date on which payment comes due, i.e. the buyer exploits
the seller once. As noted, Ibn ‘Abbas is reported to have approved
of partial cancellation of a salam, which view is based on the premise
that the price is lower than the expected market price of the object
(see pp. 191-93). If the buyer demands that the seller deliver him
another object whose market price is equal to or greater than the
current market price of the stipulated object, the buyer is consid-
ered to exploit the seller twice.

Unlike these reports, the statement attributed to Ibn al-Musayyab
in report (1) and Tawas’s disapproval of accord and satisfaction in
report (2) apparently are not intended to protect the buyer. The
same is true of the following report.

(3) Abu al-Zinad (d. 133/750—1) heard Ibn al-Musayyab and
Sulayman b. Yasar (b. 34/654-5; d. 107/725—6, one of ‘the seven
Medinan jurists’) prohibit a person who sells wheat for gold on credit
from buying dried dates [from the buyer]| with the gold before he
receives it.'"! The same view is attributed to Abti Bakr b. Muhammad
b. Hazm (b. before 40/660—1; d. 120/737-8, one of ‘the seven
Medinan jurists’) and al-Zuhri (d. 124/741-2).1%?

In reports (1)——(3), it is not required that the market price of the
foodstufl that the buyer gives instead of payment is greater than the
stipulated price in order for accord and satisfaction to be prohib-
ited. Did these Medinan jurists fear that the legalization of accord
and satisfaction would serve only as an expedient that enables a
seller to exploit a buyer who is unable to pay the price? This is
implausible, for if this were the case, accord and satisfaction would
be prohibited, whatever the substitute may be. In my view, it is
more plausible that the prohibition of accord and satisfaction secks
to safeguard a third party who concluded another credit sale with
the buyer. To explain this point of view, let us assume that the buyer
does not have sufficient money, as explicitly indicated in report (2).
This is also the case with reports (1) and (3), for if the buyer had
sufficient money, it would be meaningless to prohibit accord and
satisfaction: the parties can easily circumvent the prohibition by mak-

101 Malik-Yahya, Muwatta’, 3:290, no. 1379; ibid., tr. Bewley, 260b-261a, 31.20,
no. 47.

192 For the reports to the same effect, see Sahnan, Mudawwana, 4:125; Tbn Abt
Shayba, Musannaf, 4:339, no. 20751.
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ing payment. On this assumption, suppose that M, a merchant of
foodstuffs, who bought foodstuffs successively from 4 and B on credit,
becomes insolvent on the date on which payment to 4 falls due.
Can M deliver to 4 foodstuffs that are found in his possession as
substitute for payment?

There is no harm in M delivering the foodstufs that he purchased
from 4, for the Medinan rule (hereafter rule [a]) is that 4 can revoke
the sale to take them back. This rule derives directly from the
Prophetic hadith, “Whenever a man sells goods and then the buyer
becomes insolvent and the seller has not taken any of the price and
he finds the goods intact with the buyer, he has the greater right to
it than anyone else (ayyuma rajul aflasa fa-adraka al-rajul mala-hu bi-‘ayni-
i fa-huwa ahaqq bi-hi min ghayri-hi)”'** The right of the seller was later
called the ‘claim of restitution’ (kagq al-istirdad)."*

What if M, who has already resold the foodstuffs that he pur-
chased from A4 to a third party, delivers the foodstuffs that he pur-
chased from B to satisfy A? Malik states that B can revoke the sale
between himself and M and take back the foodstufls delivered to A4,
because of the rule (hereafter rule [b]), “The fact that the buyer has
transferred them [viz. goods] does not prevent the seller from tak-
ing them back wherever he finds them.”'”

Was rule [b] introduced at the same time as or later than rule
[a]? Although there is no decisive evidence, I am inclined to think
that rule [b] was introduced later, for two reasons. First, the plain
interpretation of the above-cited Prophetic hadith is that only when
the goods are found intact in the possession of the buyer can the
seller take them back. Al-Bayhaqi records a hadith in which the
Prophet stated, regarding an insolvent man in whose possession an
unpaid “object is found without being transferred to a third party
(idha wujida “inda-hu al-mata“ wa-lam yufarrag),” that it belongs to the
seller.'”™ This hadith indicates that the seller cannot take back the

105 Malik-Yahya, Muwatta’, 3:331-32, no. 1420; wbid., tr. Bewley, 275b—276a,
31.42, no. 87; San‘ani, Musannaf, 8:264, no. 15160; Bayhaqi, Sunan, 6:45. For hadiths
to the same effect, sce Sahntun, Mudawwana, 5:237; San‘ani, Musannaf, 8:263-65,
nos. 15157-159, 15161-15164; Ibn Abi Shayba, Musannaf, 4:283, nos. 20093-94;
Bayhaqt, Sunan, 6:44; Ibn Rushd al-Hafid, Bidaya, 2:288; ibid., tr. Nyazee, 2:345.
A hadith of almost the same wordings is ascribed also to ‘Umar b. ‘Abd al-‘Aziz.
Ibn Abi Shayba, Musannaf, 4:283, no. 20095; Bayhaqt, Sunan, 6:45.

0% See, for example, ‘Abd al-Ghaffar Ibrahim Salih, [flas, 161-73.

195 Malik-Yahya, Muwatta’, 3:332, no. 1420; ibid., tr. Bewley, 276a, 31.42, no. 88.
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object once it is transferred to a third party. Second, rule [a] is
ascribed to al-Zuhri,'”” Tawus'® and ‘Ata’ b. Abt Rabah,'” and Ibn
Wahb heard from an unnamed but a trustworthy source that Medinan
ulama he had met adopted this view.'” In addition, several hadiths
in which the Prophet mentions rule [a] are transmitted by several
different usnads that include Medinan transmitters and jurists.''
Conversely rule [b] is neither ascribed to any Medinan jurist prior
to Malik nor recorded in the Mudawwana. Only al-Shaybani refers
to it as a Medinan doctrine.'”? These facts suggest that rule [b] was
introduced only later than rule [a].

I infer, therefore, that up to some point after rule [a] was intro-
duced and before rule [b] was introduced, B could not take back
the object he sold to M if M had handed it over to 4 to satisfy him.
I believe that the rule referred to in reports (1)—(3), which prohibits
the seller of foodstuffs from receiving foodstuffs other than the foodstufls
that he delivered to the buyer without receiving the price, was
intended to enable a third party (like B) to take back the foodstuffs
that he sold. In other words, this rule was intended to fill up a
lacuna in rule [a].

This inference helps us to explain why in report (1) Ibn al-Musayyab
1s reported to have said, “Don’t take any foodstufl sold by measure
or weight” when he was asked by Muhammad b. ‘Abd Allah if it
is permitted to take dried dates instead of the price. He seems to
have reasoned as follows: a person who buys foodstuffs on credit
presumably does so as part of his business, i.e. he is presumed to
be a merchant dealing with foodstuffs, for most people who buy
foodstuffs for consumption do so on a daily basis and pay by cash.
In fact, Ibn Khaldtn (d. 784/1382) writes, “Egyptians . . . store no
provisions of food, neither for a month nor a year ahead, but pur-
chase most of it [on a daily basis] in the market” and “a man in
Fez ... always goes to the market early to buy his food for the
day.”' It is likely that foodstuffs found in the possession of a mer-

7 San‘ani, Mugannaf, 8:263-64, no. 15157.

198 San‘ant, Musannaf, 8:265, no. 15165.

19 San‘ant, Musannaf, 8:265, no. 15165.

10 Sahniin, Mudawwana, 5:237.

" Malik-Yahya, Muwatta’, 3:331-32, no. 1420; ibid., tr. Bewley, 275b-276a, 31.42,
no. 87; Sahnan, Mudawwana, 5:237; Shaybani, Huja, 2:714—17; San‘ani, Musannaf,
8:263-65, nos. 15157-15165; Ibn AbT Shayba, Musannaf, 4:283, nos. 20093-94.

12 Shaybani, Hujja, 2:714-15.

15 Tbn Khaldan, Ta’7ikh, 1:73; ibid., tr. Rosenthal, Mugaddimah, 1:175.
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chant are also sold on credit, and that the seller expected to claim
restitution for them in the event that the merchant becomes insol-
vent. The above-mentioned statement of Ibn al-Musayyab was intended
to safeguard the interest of such a seller. The reason why foodstuffs
that are not sold by measure or weight, such as bread or eggs, are
excluded is that they are generally paid for on the spot and are not
subject to claim for restitution.

The following report may be invoked in support of my inference:
Ibn ‘Abbas was asked if it is permitted to a person who sold linen
(bazz) on credit to receive wheat (barr), instead of the price. Ibn
‘Abbas responded that there is no harm in it.'""* In this report, the
buyer presumably is a cloth merchant. It follows that wheat found
in his possession has been paid for. The term “bazz ” (instead of
‘thawb,” which usually is used to refer to cloth) suggests that if it were
“barr »” that had been sold the seller would have been forbidden
from receiving other “barr,” which is presumed to be the subject of
another credit sale that has not yet been paid for.

In reports (1)—(3), if the buyer does not receive the price, foodstufts
are exchanged for foodstufls, the former having been delivered at
the moment of the sale, the latter being delivered in place of the
price on the date on which payment comes due. I infer that the
prohibition of such a transaction led to the general prohibition of
1ba of delay in “wheat for wheat, dates for dates etc.,” as mentioned
in the following reports.

(4) Ibn ‘Umar said, “There is no harm in exchanging different
kinds of foodstuffs hand to hand, wheat for dates, raisins for bar-
ley.” But he disapproved of delay in exchange.'”

(5) Malik said, “The generally agreed-on way of doing things
among us is that wheat 1s not sold for wheat, dates for dates, wheat
for dates, dates for raisins, wheat for raisins, nor any kind of foodstuff
sold for foodstuff at all, except hand to hand.”''®

In these reports, the expression “hand to hand ( yadan bi-yad)”
signifies that foodstuffs should be actually delivered in the contrac-
tual session.

Objections to this inference may arise as follows, for if it is for-
bidden to substitute foodstuffs for money (or other items designated

bl

"* San‘ant, Mugsannaf, 8:16, no. 14119.

> San‘ani, Musannaf, 8:30, no. 14175.

16 Malik-Yahya, Muwatta’, 3:293-94, no. 1385; ibid., tr. Bewley, 262b, 31.22,
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as the price) in a credit sale of foodstuffs in order to safeguard the
claim of a third party to the foodstufls, the same rule should apply
to any credit sale, whatever the object may be. Why, according to
Ibn al-Musayyab and the Malikis, is the application of the prohibi-
tion of 7ba of delay limited to exchange of foodstuffs for foodstuffs
and money for money? And why or how did the Malikis replace
Ibn al-Musayyab’s definition of nba foodstufls, “what is weighed or
measured of what is eaten or drunk,” with the definition “the foodstufls
that can be dried to be stored”? As I will discuss the second ques-
tion in Section 4.2, I try here to answer the first question.

My answer to the first question is that rule [b] was introduced
shortly after the introduction of rule [a]. According to rule [b], the
seller of an object in a credit sale can claim its restitution if the
buyer, who has become insolvent, transfers it to a third party. Rule
[b] thus took the place of the prohibition of accord and satisfaction.
I infer that rule [b] was introduced at the stage in which the pro-
hibition of accord and satisfaction was hardly extended to the sale
of items other than foodstuffs. I could find only one case in which
a Medinan jurist prohibits accord and satisfaction in a sale of an
item other than foodstufls.

(6) The Medinan jurist Abt Salama b. ‘Abd al-Rahman b. ‘Awf
1s reported to have disapproved when a person who sold cattle on
credit receives, from the buyer, cattle other than the cattle that he
sold, on the date on which payment falls due, in order to “set off
(yugassu)” his credit.'”

The opinion of Abti Salama is easily understood by assuming that
the buyer is a cattle merchant: the buyer of cattle, who has become
insolvent on the date on which payment falls, may provide other
cattle that he purchased from a third party and has not yet paid
for. This will prejudice the third party, who could otherwise take
back the cattle.

Why was the sale of foodstuffs first subject to the prohibition of
rba of delay? It seems that in general a foodstufl merchant pur-
chases different kinds of foodstuffs from different persons. As he
suffers a considerable loss from a credit sale more frequently than
any other merchant, because of the instability of the foodstuffs’ price,
he is often forced to provide to the seller foodstufls that he pur-

"7 Ibn Abt Shayba, Musannaf, 4:338, no. 20748.
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chased from a third party in place of the original obligation. This
is why the Medinan jurists introduced the prohibition of rba of delay
first with regard to a sale of foodstufls.

The Iraqi doctrines
In Iraq, three opinions were advanced about accord and satisfaction
in a credit sale.

(1) Some jurists are reported to have forbidden, with respect to a
credit sale of foodstufls, that the seller receive foodstuffs of a kind
other than the kind of the foodstuffs that he sold, as the substitute
for the price. The Kufan jurist and traditionist al-Sha‘hT reportedly
said, “This amounts to foodstuff for foodstuft (dhalika al-ta‘am bi-’I-
ta‘am).”!®

(2) Ma‘mar is reported to have transmitted the following state-
ment of “al-Zuhrt:

When you sell an object that is sold by measure or weight for one
dinar, do not take anything else that is sold by measure or weight
[instead of the price]. If he [viz. the buyer| gives you another object
[there is no problem]. If you sell an object that is sold by measure
and he gives you an object that is sold by weight, take it, unless it is
foodstuff.""?

A person who sells an object sold by measure cannot receive another
object sold by measure, instead of “dinar” i.e. the price. Likewise a
person who sells an object sold by weight cannot substitute another
object sold by weight for the price. In either case he can receive an
object included in the class other than the class of the object of the
sale, except that it is always prohibited that a person who sells
foodstufls receives foodstufls as substitute. “Al-Zuhrt” is also reported
to have stated that everything that is weighed was treated in the
same manner as gold and silver, and that everything that is mea-
sured was treated in the same manner as wheat and barley.'®
Who is this “al-Zuhri”? Motzki concludes that in absence of coun-
terevidence, a statement that Ma‘mar attributes to “al-Zuhri” should
be regarded as an authentic opinion of the Medinan jurist Ibn Shihab
al-Zuhrt (d. 124/741-2)."! But I think that this “al-Zuhri” is one of

"8 Tbn AbT Shayba, Musannaf, 4:339, nos. 20755-756.
"9 San‘anit, Mugannaf, 8:17-18, no. 14124.
120 San‘ani, Musannaf, 8:37, no. 14207.
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those Juynboll calls “the Iraqi Zuhris,” i.e. those Iraqis who were
addressed as “al-Zuhr1.”'* The first sentence of this text is the appli-
cation of the Hanafi prohibition of riba of delay, which is also attrib-
uted to the Kufan jurist Ibrahim al-NakhaT. Indeed the Hanafis do
not prohibit the exchange of foodstuffs for foodstuffs with a delayed
term as such, unless they are sold by the same unit, but we have
seen in (1) that the Kufan jurist al-Sha‘ht is reported to have pro-
hibited such an exchange.'® It is therefore probable that an Iraqi
jurist adopted the solution attributed to “al-ZuhrT” in this text, whereas
such a solution is not attributed to any Medinan jurist other than
“al-Zuhri.” For this reason, I think that this “al-Zuhri” is one of
what Juynboll calls “the Iraqi Zuhris.” We have seen that “al-Zuhri”
is credited with the statement, “The tawliya is a sale, therefore don’t
conclude a tawliya before you take possession [of the object],” which
had become the generally accepted opinion in Iraq by the middle
of the eighth century, but which was contrary to the generally accepted
opinion in Medina (see pp. 154-55).

(3) Other jurists reportedly put no restraint on accord and satis-
faction. The Basran jurist and traditionist Abu al-Sha‘tha’ Jabir b.
Zayd (b. 21/641-2; d. 93/711-2, 96/714-5, 103/721-2 or 104/722-3)
reportedly permitted the seller of foodstuffs to receive whatever he
likes when the buyer proposes to provide an object instead of the
price, when payment comes due.'”* The Kufan jurist Hammad b.
AbT Sulayman (d. 120/737-8) and the Basran jurist and traditionist
Ibn Sirin reportedly said, regarding the case of a person who sold
foodstuff for one dinar on credit, “He can take the foodstuff [that
he sold] or anything else, when payment becomes due.”'® Ibn Sirin
1s also credited with the statement, “If you sold an object for one
dinar, you can purchase with it another object, whether or not it is
the same kind as the object, when payment becomes due.”'*® The
dinar here is unpaid, for it goes without saying that the seller can
buy anything with the dinar he has received.

122 Tuynboll, Muslim Tradition, 155-56.

% Tbn Abi Shayba, Musannaf, 4:339, no. 20756.

124 Shaybant, Huja, 2:589-90; San‘ant, Musannaf; 8:17, no. 14123; Ibn Abi Shayba,
Musannaf, 4:338, no. 20745.

% San‘ani, Musannaf, 8:16, no. 14117.

126 San‘ant, Musannaf, 8:16, no. 14116. See also, Ibn AbT Shayba, Musannaf, 4:339,
no. 20755.



THE PROHIBITION OF RIBA 245

We have observed that the Medinan jurists introduced the pro-
hibition of riba of delay in an attempt to regulate accord and satis-
faction in a credit sale of foodstufls, and that by introducing the rule
according to which the seller in a credit sale can claim the restitu-
tion of an object that has been transferred to a third party by the
buyer after the buyer’s insolvency, they abolished the prohibition on
accord and satisfaction as such. The difference of opinions among
the Iraqi jurists over accord and satisfaction is also related to their
disputes over the claim of restitution.

On the one hand, ‘Al1,'¥ al-Hasan al-Basri'® and Ibrahim al-
Nakha‘T® are credited with the statement that if a person sells an
object, and the buyer becomes insolvent, the seller is not more enti-
tled to it than other creditors, even if the seller finds the object intact
with the buyer. This rule (hereafter rule [a]) is adopted by the
Hanafis." On the other hand, the Kufan qadi Shurayh reportedly
said, “Whoever has received part [of the price of the object that he
has delivered to the buyer in a credit sale] after he [viz. buyer]
became insolvent, is treated on the same foot as the other creditors
[of the buyer], sharing with them [the price earned in a public auc-
tion].” Ibn Sirin reportedly used to issue fatwas in accordance with
this opinion."””" The Basran jurist and traditionist Qatada (b. 60/679-80;
d. 117/735-6) is reported to have transmitted a statement of the
Umayyad caliph ‘Umar b. ‘Abd al-‘Aziz to the same effect.'* This
rule (hereafter rule [b]) implies that insofar as the buyer received
none of the price, he can take back the object. It is not clear whether
or not the seller can claim restitution against a third party to whom
the insolvent buyer has transferred the object.

According to rule [a], it is lawful to substitute any item found in
the buyer’s possession for payment, for no one is more entitled to
it than anyone else. According to rule [b], it is necessary to place
certain restraint on accord and satisfaction, in order to safeguard the

127 San‘ani, Musannaf, 8:266, no. 15170; Ibn Abi Shayba, Musannaf, 4:284, no.
20101.

128 Thn AbT Shayba, Musannaf, 4:284, no. 20103.

129 San‘ani, Musannaf, 8:266, no. 15171; Ibn Abi Shayba, Musannaf, 4:284, nos.
920102, 20104

1% ‘Abd al-Ghaffar Ibrahim Salih, Jias, 163-64.

5 San‘ant, Musannaf, 8:266, no. 15168.

132 San‘ani, Musannaf, 8:266, no. 15167. For the proclamation of ‘Umar to this
effect, see Ibn Abi Shayba, Musannaf, 4:283, no. 20095.
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interests of a third party, who may have a claim on the object that
he sold in a credit sale to the now insolvent buyer. I suspect that
the rule adopted by “al-Zuhri” in (2) was introduced for this pur-
pose. To illustrate this point, suppose that 4 purchases goosefoot on
credit from B. 4 presumably is a perfumier. If 4, being unable to
pay the price on the date on which payment falls due, proposes to
provide B with ambergris or henna as a substitute, it is feared that
this may prejudice a third party who might have sold 4 the amber-
gris or henna on credit. To safeguard such a third party, it is nec-
essary to distinguish the goods found in the buyer’s possession that
are the subject of a claim of restitution from those which are not.
I suspect that some Iraqi jurists represented by “al-ZuhrT” introduced
the general presumption that the goods found in a buyer’s posses-
sion that are sold by the same unit (measure or weight) as the object
that has been sold to the buyer are the subject of a claim of resti-
tution of a third party. For example, goosefoot, ambergris, henna,
rose, indigo, woad and other aromatic plants, which are dealt with
by a perfumier, are sold by weight; wheat, barley, sorghum, beans
and dates, which would be found in the possession of a merchant
dealing with foodstufls, are sold by measure. This is the origin of
the prohibition of 76 of delay in an exchange of an item sold by
weight for another item sold by weight and an exchange of an item
sold by measure for another item sold by measure. Certainly, the
prohibition places too stringent a restraint on accord and satisfac-
tion, but it must have served as an eflicient means of safeguarding
the interests of a third party who might have a claim of restitution
on an object found in the possession of an insolvent buyer. Although
the majority of the Iraqi jurists including the Hanafis subsequently
declared accord and satisfaction in a credit sale lawful, they accepted
the definition of 7@ goods as items sold by measure or weight.

2. Salam

As noted, for the Hanafis gold and silver represent the class of items
that are sold by weight, and wheat, barley, date and salt represent
the class of items that are sold by measure. Therefore it is possible
that the prohibition of 7ba of delay was introduced to regulate trans-
actions dealing with items sold by weight or measure. Salam is one
such transaction. Theoretically, a salam is subject to the prohibition
of rba of delay in two cases: first, as it includes the exchange of the
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price (ra@’s al-mal, ‘capital’) for the object (muslam fi-hi) with a delayed
term, it is prohibited that the price and the object belong to the
same class of rba goods. Second, the buyer in a salam of an item
encompassed by 7ba is prohibited from receiving as substitute another
item that falls within the same class of 726a@ goods as the designated
object.

In fact, however, in either case the prohibitions of rba do not
necessarily apply. First, according to the Hanafi prohibition of rba
of delay, a salam is prohibited where dinars or dirhams are used to
pay for an item that is sold by weight, since dinars and dirhams are
normally exchanged in weight. But the Hanafis do not prohibit such
a salam. To explain this anomaly, al-Sarakhsi states that a salam in
which coins are exchanged for saffron is permitted, because they
belong to different subgroups of the items that are sold by weight:
saffron is weighed with a steelyard and is made the subject of a sale
through being specified, whereas coins are weighed with a scale and
are never specified.'”® Al-Marghinani writes, “What is sold by weight
does not include dirhams or dinars, for these are prices (wa-"l-murad
bi-’l-mawziunat ghayr al-darabim wa-"l-dananir, li-anna-huma athman)”,'**
that is to say, dirhams and dinars constitute a category distinct from
other items sold by weight. Al-Sarakhst refers to “our Iraqi masters
(al-Tragiyan min masha’tkh-n@),” who approved of a salam in which
coins are exchanged for an object that is sold by weight, such as
saffron, iron or cotton, “by necessity (4-l-haja),” since payment is usu-
ally made by means of coins, and there is need for a salam of items
that are sold by measure and items that are sold by weight."” But
these explanations seem to have been introduced ad hoc: it is more
reasonable to infer that the relationship between the price and the
object in a salam was originally not intended to be subject to the
prohibition of riba of delay.

Second, as for the application of the prohibition of delay to accord
and satisfaction in a salam, as noted, the Hanafis prohibit not only
an accord and satisfaction by which an item belonging to the same

195 Sarakhsi, Mabsat (n.d.), 12:121; ibid. (1421), 12:143. For similar explanations,
see Marghinani, Hidaya, 3:71; Shalabi, Hashiya, 4:111.

13 Marghinani, Hidaya, 3:71. Wichard remarked that the Hanafis make out of
gold and silver a distinct categorie because of their “Nichtkonkretisierbarkeit,” i.e.
they are not susceptible to be specified. Idem, Jwischen Markt, 99.

19 Sarakhsi, Mabsat (n.d.), 12:121; bid. (1421), 12:142.
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class as the stipulated object is substituted for it, but also accord and
satisfaction in general, in accordance with the principle that pro-
hibits the resale of an object that a person has purchased before he
takes possession of it. We have also seen that the same solution is
attributed to several Basran jurists. In Iraq, only ‘Umar b. al-Khattab
reportedly stated, “If you buy [an object] in a salam, there is no
harm in taking a non-fungible item (‘wd) instead of your price.”"® I
have inferred that this statement 1s intended to protect a third party
who concluded another salam with the seller. But it seems to have
little to do with the origin of the prohibition of 7ba of delay.

As for the Medinan jurists, Ibn ‘Umar, who was regarded as an
authority in Medinan jurisprudence, is reported to have stated, “There
is no harm in a salam. Don’t exchange the object for anything else
and don’t sell it until you take possession of it.”'*” As noted, how-
ever, Malik puts no substantive restraint on accord and satisfaction
in a salam (see p. 206). As for the relationship between the object
and the price, no legal opinion is attributed to a Medinan jurist
prior to Malik on this issue. Also in Medina, it is mainly with regard
to accord and satisfaction in a credit sale that the prohibition of rba
of delay was formed.

3. The Medinan origin of riba of delay in exchange of money

I have indicated the possible origin of the prohibition of 7ba of delay
in ‘gold for gold, silver for silver or gold for silver’ in Iraq, i.e. in
exchange of an item sold by weight for another item sold by weight.
It is by no means easy to detect the Medinan origin of the prohi-
bition in exchange of money for money of the same or a different
kind. One possibility is that it was introduced for a systematic rea-
son. Consider the following statement attributed to al-ZuhrT about
Malik b. Aws al-Hadathant al-Nasri, in which the prohibition of rba
of delay in ‘gold for silver’ is mentioned along with the prohibition
of riba of delay in exchange of foodstufls:

One time he [viz. Malik b. Aws] asked to exchange 100 dinars. He
said, “Talha b. ‘Ubayd Allah called me over and we made a mutual
agreement that he would make the exchange with me. He took the

6 Ibn Abi Shayba, Musannaf, 4:347, no. 20843.
7 Tbn Abi Shayba, Musannaf, 4:347, no. 20844. See also, San‘ani, Musannaf,
8:14, no. 14106.
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gold and turned it about in his hand and then said, ‘I cannot do it
until my treasurer brings the money to me from al-Ghaba.” ‘Umar b.
al-Khattab, who was listening, said, ‘By God! Do not leave him until
you have taken it from him.” Then he said, “The Messenger of God,
may God bless him and grant him peace, said, “Gold for silver is 7ba
except hand to hand. Wheat for wheat is 72ba except hand to hand.
‘Dates for dates’ is 7iba except hand to hand. Barley for barley is rba
except hand to hand.”'*®

On the one hand, an exchange of foodstuffs for foodstuffs, which
are defined as 7ba goods, is subject to the prohibition of 7ba of
delay, as noted, and the prohibition of 7ba of excess, as will be
demonstrated in Section 4. On the other hand, an exchange of gold
for gold or silver for silver, which likewise are defined as 76a goods,
is subject to the prohibition of 7ba of excess, as has been demon-
strated in Section 2. It results systematically that an exchange of
gold for gold, gold for silver, or silver for silver is subject to the pro-
hibition of nba of delay.

Section 4 Riba of excess in ‘wheat for wheat, dates for dates’

I turn now to the prohibition of riba of excess in ‘wheat for wheat,
dates for dates etc.,” 1.e. the principle that exchange should be made
like for like, equal for equal. The legal texts mention several trans-
actions dealing with wheat that are subject to the prohibition. Ibrahim
al-NakhaT reportedly disapproved of the exchange of sawig (a kind
of mush) for grains because of the difference in quantity.” Abu
Hanifa adopts this solution."*® Malik said that it is not permitted to
exchange one heap (subra) of wheat for another heap of wheat,'!
apparently because of ignorance of the exact quantities.'*? Jurists are
divided over the validity of the exchange of grains and flours. Malik,'*
Qatada'™ and Sufyan al-Thawrl'® are reported to have held that

1% Malik-Yahya, Muwatia’, 3:281-82, no. 1370; ibid., tr. Bewley, 258a-b, 31.17,
no. 38.

139 San‘ant, Musannaf, 8:31, no. 14184.

10 Shaybant, Asl, 5:53.

" Malik-Yahya, Muwatta’, 3:294; ibid., tr. Bewley, 262b.

12 Zurqani takes this interpretation. Zurqani, Sharh, 3:294.
4 Malik-Yahya, Muwatta’, 3:295-96; ibid., tr. Bewley, 263b.
" San‘ani, Musannaf, 8:31, no. 14179.

# San‘ani, Musannaf, 8:31, no. 14180.
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there is no harm in such an exchange so long as the quantities are
equal, whereas Hakam and Hammad reportedly disapproved of it.'*
The transaction known as mufiagala, which is defined, among other
things, as “selling spikes of wheat for threshed wheat” or “selling of
standing wheat for wheat,” i.e. ‘wheat for wheat,” is unanimously
held to be unlawful.

Did the prohibition of 7ba of excess originate from one of these
transactions? Although it is difficult to detect the practical reason
why transactions other than muhagala are prohibited, it is possible to
identify the practical reason with respect to muhagala, as will be
demonstrated. To anticipate my conclusion, I maintain that muhagala,
originally a share-cropping contract dating back to the pre-Islamic
period, was prohibited by a number of early jurists, who invoked
the prohibition of 76 of excess in ‘gold for gold, silver for silver’
to justify its prohibition.

As for the transactions dealing with dates, which for the Medinans
represent the class of foodstuffs that can be dried to be stored, there
1s an interesting report in the Muwatta’:

Whatever can be made into dried fruit to be stored and eaten should
not be sold for its own kind, except hand to hand, like for like, when
it is the same kind of fruit. In the case of two different kinds of fruit,
there is no harm in exchanging two of one kind for one of another,
hand to hand on the spot. It is not good to set delayed terms. As for
produce which is not dried and stored but is eaten fresh like water-
melons, cucumbers, melons, carrots, citrons, bananas, pomegranates
and so on, which when dried no longer counts as fruit, and is not a
commodity that is stored as fruit is, I think that it is quite proper to
sell such things two for one of the same variety hand to hand. If no
term enters into it, there is no harm in it.!*’

That is to say, fruits that can be dried to be stored are subject to
the prohibition of 76a of excess, whereas other fruits are not. Therefore,
if there is a specific transaction dealing with such fruits, it is con-
ceivable that the prohibition originated from this transaction (although
we cannot exclude the possibility that the prohibition that had been
established was applied to this transaction). In fact, muzabana and
‘arnyyya sale are such transactions.

46 San‘ant, Mugsannaf, 8:31, no. 14182.
17 Malik-Yahya, Muwatta’, 3:275-76, no. 1358; ibid., tr. Bewley, 256a—b, 31.5,
no. 27.
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I will examine below muhaqala and muzara‘a, another share-crop-
ping contract, and muzabana and ‘ariyya sale.

1. Muhaqala and muzara‘a

The Prophet is reported to have prohibited muhagala.'*® Although it
is unanimously held to be unlawful, traditionists and jurists are divided
over its definition.

(1) According to one opinion, muhdqala is defined as “giving land
in exchange for a share of what is produced by the land, say a third
or a fourth (daf* al-ard ‘ala al-thulth aw al-rub* wa-‘ala juz’ mimma yakhryu
min-ha).”'"

(2) There 1s a definition, “leasing land in exchange for wheat (kira’
al-ard bi-’l-hinta),”"™ without specifying where the wheat comes from.

(3) Ibn al-Musayyab is reported to have defined a muhaqala as
“buying standing wheat for wheat and taking a lease on land for
wheat (ishtir@® al-zar* bi-’l-hinta wa-"stikra’ al-ard bi-’l-hinta).”"" The
Maliki jurist al-BajT states that both “buying unharvested wheat for
wheat” and “taking a lease on land for wheat” are called muhagala,
whereas the Maliki jurist Ibn ‘Abd al-Barr explains that the combi-
nation of the two transactions is called muhagala."

(4) Muhagala is also defined as “selling spikes of wheat for threshed
wheat (bay al-sunbul min al-zar* bi-’l-habb al-musaffa).”" Al-Tahawi
defines it as “selling standing wheat for wheat (bay* al-zar* q@’iman
‘ala usali-hi bi-’l-ta‘am).”"*

I refer to these definitions as definition (1), definition (2) etc. The
primary sources contain many references to a share-cropping contract,

18 Abt Yasuf, Athar, 189, no. 858; Ibn Abi Shayba, Musannaf, 4:507-08, nos.
22573-74, 22576, 22578-79, 22582, 22584; Kitab fi al-figh, 43—45 (22b—23b).

49 Tbn ‘Abd al-Barr, Tamhid, 2:318-19. For a similar definitions, see Tahawi,
Mushkil, 3:290; ShatiT, Umm, 7:111; Ibn Nujaym, Bahr, 6:82.

0 Malik-Yahya, Muwatta’, 3:268-69, no. 1355; ibid., tr. Bewley, 253b, 31.13,
no24; Ibn ‘Abd al-Barr, Tamhid, 2:318; Ibn Nujaym, Bahr, 6:82.

bI Malik-Yahya, Muwaita’, 3:269, no. 1356; wbid., tr. Bewley, 253b, 31.13, no.
25; Malik-Hadathani, Muwatta’, 194, no. 231; Malik-Shaybani, Muwatta’, 275, no.
779; San‘ani, Musannaf, 8:95, no. 14461; Muslim, Sahih, buya‘, 14.

52 Tbn ‘Abd al-Barr, Tamhid, 2:319.

1% Tbhn ‘Abd al-Barr, Tamhid, 2:313-14, 319. See also Ibn Abi Shayba, Musannaf;
4:509, no. 22588; Humaydi, Musnad, 2:540, no. 1292; Kasani, Bada’i (1402), 5:194;
ibid. (1418), 7:84; Ibn Nujaym, Bahr, 6:82.

bt Tahawt, Mushkil, 3:290. For a similar definition, see also Muslim, Sahzl, buya,
158.
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which is sometimes called mufiaqgala (i.e. muhaqala according to definition
(1)) or muzaraa. In other cases, however, a share-cropping contract
is not designated by a specific name, as in the sentence, “They used
to give their land against one-third or one-fourth [of the produce].”
In what follows, only when a share-cropping contract is called muhagala
or muzara‘a in the primary sources do I refer to it as such. Otherwise
I refer to it as a share-cropping contract.

There 1s a historical explanation for the existence of several
definitions of muhdagala. Although it is difficult to decide with cer-
tainty which definition was the original one, definition (1) is the most
likely candidate, for two reasons. First, the other definitions can be
drawn from it. This is obvious as far as definition (2) is concerned.
As for definitions (3) and (4), I infer so, because a share-cropping
contract can be interpreted as a contract by virtue of which one of
the parties supplies seed in exchange for a specific share in the pro-
duce, i.e. as exchange of “wheat for wheat.” Second, the term
“mupdqala” derives from “hagl” (field). Therefore it is plausible that
the muhaqala originally designated a share-cropping contract.

Ziaul Haque has studied muhdaqgala at length as a share-cropping
contract. In his view, “mukagala was an old form of landholding of
pre-Islamic days in which landless tillers used to take from land-
lords—individuals, tribes and temples—arable lands on leases against
corn, food, in kind, or against a certain part of the produce of
land.”" But the term mukdqala also denotes several other transac-
tions, which suggests that “it was also a tenancy practice which must
have many constituent elements and shades of transactions; and per-
haps there were various combinations of the practice of muhagala . . .”"°
The earliest Muslims living in the limited umma of the Hijaz applied
the general prohibition of leasing land, which was intended to be
given for free to Muslim cultivators. As Muslim society became larger
and more complicated as the result of the Arab conquest, it became
necessary to modify the general prohibition of leasing land."” Muslim
jurists tried to regulate the muhdgala and other similar primitive forms
of land tenure, which imposed uncertain condition and arbitrary
terms on tenants. The jurists classified the muhaqala into two classes:

19 Ziaul Haque, Landlord, 15.
6 Ziaul Haque, Landlord, 18.
7 Ziaul Haque, Landlord, 10304, 163.
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(1) a lease of land in return for a fixed and clearly defined per-
centage of the crop, such as one-third or one-fourth, known as
muzara‘a; (2) tenancies that do not guarantee to the tenant any clearly
defined share."™ Muzara‘a, which originated in the former Byzantine
and the Sasanian territories, was developed by the Umayyads and
after them by the Abbasids as an administrative principle of State.'
Whereas some jurists including Abt Hanifa, Malik and al-Shafiq,
declare all species of leasing of land for a certain percentage of its
produce to be invalid, other jurists who came in general at a time
when the legal and economic institutions of the wmma had been fully
developed hold the muzara‘a to be valid.'®

The thesis of Ziaul Haque is based on the assumption that the
Prophetic hadiths are authentic. He accounts for the fact that later
jurists came to legalize a certain form of muhagala as a muzara‘a in
contradiction to the Prophetic hadiths by arguing that the jurists
took into consideration the social and economic development of the
Muslim society. It is difficult either to substantiate or refute his the-
sis. Be that as it may, he does not take into account the details of
the rules governing the muzara‘a. As there are few historical sources
that shed light on the doctrinal development of mukagala or muzara‘a,
the positive rules themselves are the best sources at our disposal. I
will attempt here to advance another thesis by analyzing the rules
and legal opinions held by Iraqi and Medinan jurists regarding share-
cropping contracts.

The Iraqi doctrines
The doctrinal development in Iraq is divided into three stages.

(1) Al-BaladhurT writes that immediately after the conquest of Iraq
the third caliph ‘Uthman b. ‘Affan (r. 23-35/644-56) gave (aqta‘a)
estates in Iraq to five Companions, including Ibn Mas‘ad (d. 32/652-3)
and Sa‘d b. Malik (more commonly Sa‘d b. Abf Waqqas, d. 51/671-2,
55/674-5, 56/675-6, 57/676-7, 58/677-8 or 78/697-8), who “used to
give their lands for one-third or one-fourth [of the produce]| (yutiyan:
arda-huma bi-’l-thulth aw al-rub).”'*" ‘Abd al-Rahman b. al-Aswad (d.

B8 Ziaul Haque, Landlord, 11, 22-23.

199 Ziaul Haque, Landlord, 170-71, 299.

180 Ziaul Haque, Landlord, 24-25, 312.

180 Baladhurt, Futih, 273. See also San‘ani, Musannaf, 8:99, no. 14470; Abtu Yusuf,
Kharay (1981), 197 Ibn AbT Shayba, ]\/Iusanmy” 4:382, no. 21221 Shaybam Huyyja,
4:161-62.
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99/717-8 or 100/718-9)'%* is reported to have said that he was prac-
ticing muzara‘a with the people of the Sawad (kana yuzar ahl al-Sawad)
during the lifetime of his father al-Aswad b. Yazid b. Qays al-NakhaT
(d. 74/693—4 or 75/694-5)."" He is also reported to have said, “I
used to practice muzara‘a for one-third or one-fourth and I mentioned
it to ‘Alqama [b. Qays| (d. 61/680-1, 62/681-2, 63/682-3, 65/684-5,
72/691-2 or 73/692-3) and al-Aswad. If they had thought that there
was no good in it, they would have forbidden me to do that.”'®*
There 1s no doubt that the share-cropping contract was practiced
from the beginning of Islamic period. Ibn Sirin is reported to have
practiced muzara‘a on his land.'™ He is also reported to have seen
no harm in a landowner leasing his land in return for one-third,
one-fourth or one-tenth.'*

(2) At some point during the Umayyad period, the opinion for-
bidding the share-cropping contract seems to have been prevalent
in Iraq (as well as in Medina). Al-Hasan al-Basr1'"” and Ibrahim al-
Nakha‘T'®® reportedly allowed the leasing of land in return for a
specific sum of money or a specific quantity of foodstuffs, but not
for a percentage of the produce. Abt Hanifa held the same opinion.'”
The Kufan jurist SaTd b. Jubayr (d. 95/714) reportedly permitted
the leasing of land for dirhams or a specific quantity of foodstufls,'”
but disapproved of “one-third and one-fourth.”'”" The eighth Umayyad
caliph “‘Umar b. ‘Abd al-‘Aziz (r. 99-101/717-20) wrote to ‘Uthman
b. Muhammad b. AbT Suwayd, “Sell uncultivated land in exchange
for gold, and practice a mukhabara in trees on land (an yabi‘a bayad
al-ard bi-’l-dhahab wa-an yukhabira ala asl al-ard).”"’* Here “sell” means

192 Tbn Hajar al-‘Asqalani, 7Zakdhib, 3:339—400, no. 4335.

195 Thn Abt Shayba, Musannaf, 4:383, no. 21231. For al-Aswad, see Ibn Hajar al-
‘Asqalant, Tahdhib, 1:217, no. 625.

1% Ibn Abi Shayba, Musannaf, 4:383, no. 21232. For a report to the same effect,
see Shaybani, Hyja, 4:172-74.

165 Bukhari, Sahih, muzara‘a, 8.

1% Thn Abi Shayba, Musannaf, 4:383, no. 21235.

17 Abti Yasuf, Athar, 188, no. 856; San‘ani, Musannaf, 8:100, no. 14474.

1% Abti Yasuf, Athar, 188, no. 856; San‘ani, Musannaf, 8:100, no. 14475.

199 Shaybanit, Huja, 4:138-41. See also, ibid., 4:183; Shaybani, Saghir (1406), 469.

170" Shaybani, Hujja, 4:187-88; Ibn Abi Shayba, Musannaf, 4:494, no. 22427.

71 San‘anit, Musannaf, 8:100, no. 14475.

72 San‘ani, Musannaf, 8:94, no. 14456. ‘Uthman is a traditionist from T2a’ifa,
from whom al-Zuhri transmitted hadiths. Ibn Hibban, Thigat, 2:359, no. 2768.
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“lease.”'” The term “yukhabira” means a kind of share-cropping con-
tract,'” so that this sentence means that a share-cropping contract
undertaken with regard to an orchard, e.g. musagat, is lawtul, but it
is prohibited with regard to land. The above-cited statements attrib-
uted to ‘Abd al-Rahman b. al-Aswad may suggest that this opinion
appeared around the turn of the seventh century.

(3) Ibn Abt Layla (b. 74/693-4; d. 148/765-6), contemporary of
Abu Hanifa, regarded the muzara‘a as lawful.'”” Sufyan al-ThawrT (b.
95/713—4, 97/715-6 or 100/718-9; d. 161/778), another contem-
porary of Abu Hanifa, transmitted the hadith, “Ibn ‘Umar used to
give his land for one-third (kana Ibn “Umar yuti arda-hu bi-"l-thulth).”'’®
Al-Tabari writes that Sufyan saw no harm in the muzara‘a.'”’ Abu
Hanifa’s two disciples, Abt Yasuf and al-Shaybani, consider it to be
lawful, as did the later Hanafis.'”®

Why did a number of Iraqi jurists prohibit the share-cropping
contract? Al-Shaybant writes:

Abt Hanifa did not permit the muzara’a undertaken on land and the
mu‘amala'™ in a date plantation for one-third, one-fourth or more or
less [of the produce]. He used to say, “This is a leasing [of a land or
a plantation] for part of what is produced by the land [or the plan-
tation], but no one knows whether or not it will produce anything.”'®

The statement of Abt Hanifa sounds strange. Suppose that a cultiva-
tor leases land in return for a fixed rent, whether or not the land
produces anything. Is this not less fair for the cultivator than a share-
cropping contract, in which the contracting parties share the risk of
a bad harvest? In fact, the Hanbali jurist Ibn Qayyim al-Jawziyya

i

173 For an example in which “/abi%” (you sell)” means leasing (kira’), see Tahawi,
Sharh, 2:257.

7 Humaydi, Musnad, 2:540, no. 1292.

> Abu Yusuf, Khargj (1981), 194; Shafi, Umm, 7:111; Sarakhst, Mabsat (n.d.),
23:17; ibid. (1421), 23:19.

176 San‘ant, Musannaf, 8:101, no. 14479.

177 Tabari, Ikhtlaf, 144.

78 Abu Yusuf, Khargj (1981), 197-98; Shaybani, Huja, 4:141; Tahawi, Mukhiasar,
133; Quduri, Mukhtasar, 2:228-29.

79 Mu‘amala, called also musagat, denotes a contract concluded between the owner
of a plantation and a husbandman, who is obligated to work in the plantation. At
the end of the season crops are divided between the contracting parties according
to the agreed portions.

180 Shaybani, Hujja, 4:138-41. See also, ibid., 4:183; Shaybani, Saghir (1406), 469.
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(d. 751/1350) writes that it is for this reason that some jurists includ-
ing Ibn Taymiyya (d. 728/1328) regarded the muzara‘a as more law-
ful and fairer than leasing land for a fixed rent.'®" It is doubtful that
Abu Hanifa’s statement transmits the true reason why a number of
Iraqi jurists prior to him prohibited the share-cropping contract.

An explanation given by the Maliki jurist ‘Abd al-Wahhab (d.
421/1030 or 422/1031) is suggestive. According to him, one of the
reasons for the prohibition of the “association in cultivation (al-sharika
Jt al-zar)” according to which the landowner supplies the land and
the cultivator seed is that it is tantamount to “foodstuff for foodstuft
on a delayed term (fa‘am bi-ta’am muta’ akhkhiran).”'** That is to say,
this association is considered to contain an exchange of seed and
wheat (produce) on a delayed term, which violates the prohibition
of rnba of delay. Theoretically, the same interpretation also applies
to a share-cropping contract in general in which one of the con-
tracting parties supplies seed, for he supplies foodstuffs by the moment
of cultivation and receives repayment with a percentage in the pro-
duce at the end of the harvest. Definition (4) points to such an under-
standing (see p. 251).

Furthermore, the muzara‘a as understood by the jurists is problem-
atic also in the sense that it can constitute an interesting-bearing
loan. To illustrate this point, let us consider how the share of each
party is determined in a muzara‘a. According to a hadith (isnad: the
Hanafi jurist Waki® [b. Jarrah] (b. 130/747-8; d. 197/812-3)—al-
Awza‘T—Wasil b. AbT Jamil—Mujahid), during the lifetime of the
Prophet Muhammad, four persons supplied land, cattle, seed and
labor respectively. At the end of the season a dispute arose over
their respective share. They brought the dispute before the Prophet,
who gave all the produce to the party who had supplied seed, an
object to the party who had supplied cattle, one dirham [a day] as
wages to the cultivator, but nothing to the landowner. Commenting
on this hadith, Waki® said, “We hope that one-half, one-third or
one-fourth are permitted, because it is popular custom among the
people (narjii an yakina al-misf wa-"l-thulth wa-"l-rub® j@’iz li-anna al-nas
ya‘malina bi-hi).”'* Tt is clear that Waki¢ means by “one-half, one-

'8 Ibn Qayyim al-Jawziyya, Turug, 231.
182 <Abd al-Wahhab, Ma‘ina, 2:1141.
'8 Tbn Abi Shayba, Musannaf, 4:506, no. 22556; Kitab fi al-figh, 46 (23a).
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third or one-fourth” a muzara‘a, for in his time the Hanafis regarded
the muzara‘a as lawful.
AK.S. Lambton writes about the muzara‘a as practiced in Iran:

Traditionally, five elements are taken into account in dividing the crop:
land, water, draught animals, seed, labour; theoretically one share is
allotted to each element and goes to whoever provides that element.
In fact, however, this is little more than a theoretical abstraction, . . .

That is to say, the share of each party is calculated in proportion
to the importance of the element that he provides. Although we do
not know when this theory originated, if a muzara‘a is concluded
according to this arrangement and the yield ratio (quantity of pro-
duce yielded per unit of seed) in the land exceeds a certain point,
the provider of seed (generally the landowner) receives more than
he provided. If, for example, the contribution of seed to the agri-
cultural production is set at 100¢ % by the agreement of the con-
tracting parties and the yield ratio is 7, the provider of the seed is
repaid with 72 per unit of seed. This is problematic from a legal
point of view, because if, for example, ¢ equals 1/4 and r is greater
than 4, or ¢ equals 1/5 and r is greater than 5, it amounts to an
interest-bearing loan, which condition seems to have been easily
attainable, for Ashtor writes, “According to Arabic authors of the
later middle ages, who certainly quote earlier sources, the Egyptians
sowed from 2/3 to 1 irdabb of wheat on a feddan and harvested
from 2 to 20 irdabb” and he concluded, “These figures would point
to average yield ratio of 1:10.”'® And we must keep in mind that
the Sawad, where Kufa and al-Basra are located, was one of the
most fertile areas in the world.

Did the Iraqi jurists who deemed a share-cropping contract to be
unlawful in fact did so because it violates the prohibition of 7ba of
delay or the prohibition of an interest on loans? This is plausible,
because Abu Yusuf, al-Shaybani and the later Hanafis hold that a
muzara‘a in which the cultivator supplies seed is treated as a lease of
land to the cultivator, whereas one in which the landowner supplies
seed 1s regarded as an employment of the cultivator by the landowner
(as will be mentioned, the majority of the Hanafis regard a muzara‘a

18 Tambton, Landlord, 306.
1% Ashtor, Social and Economic History, 50.



258 CHAPTER THREE

in which the cultivator supplies labor and seed, and the landowner
supplies land and cattle, as invalid)."® According to this interpretation,
the muzara‘a does not involve a loan of seed. It is plausible that Abu
Yasuf or an earlier jurist who deemed the muzara‘a to be lawful intro-
duced this interpretation to persuade his opponents that the muzara‘a
neither violates the prohibition of riba of delay nor contains interest
on loans.

But this explanation raises a question: why is mudaraba, which con-
stitutes a riba of delay and involves an interest on loans every time
the agent has made a profit, unanimously held to be lawful? Mudaraba
1s a commercial association in which an investor (rabb al-mal) entrusts
capital to an agent (mudanb, ‘@mil), who trades with it and shares
with the investor a pre-determined proportion of the profits after
deducting the capital.'"®” Is there not another possible reason for the
prohibition of a share-cropping contract? To explore such a possi-
bility, let us reconsider the Maliki “association in cultivation.” We
have seen that they declare to be unlawful an association in culti-
vation in which the landowner supplies land and the cultivator seed.
But the Malikis declare to be lawful, among others, an association
in which the landowner supplies land and seed, and the cultivator
labor and seed, if the ratio of the stipulated contribution of land to
the agricultural production to that of the labor equals the ratio of
the quantity of seed supplied by the landowner to that of seed sup-
plied by the cultivator.'® For example, if they agree that land and
labor contribute to the agricultural production in the same propor-
tion (i.e. 1:1), the association is lawful on the condition that the
landowner and the cultivator respectively supply one-half of the quan-
tity of seed to be sown on the land. Likewise, Malik declares to be
lawful an association in which one person provides land, another
person cattle, and a third person labor, if these constituent elements
contribute to the agricultural association in the same proportion (i.e.

'8 Tabart, Ikhulaf, 147, 166; Johansen, Islamic Law, 55; Sarakhsi, Mabsit (n.d.),
23:26, 85—86; bid. (1421), 23:29, 83-84; Kasani, Bada’ (1402), 6:179; ibid. (1418),
8:271. Abu Hanifa, who considers the muzara‘a unlawful, holds that if a muzaraa
in which the landowner supplies seed was undertaken, the landowner who obtains
all the produce owes an equivalent wage to the cultivator. Abu Yasuf, Aharaj (1981),
198.

17 Jeanette A. Wakin, “Mudaraba,” EI, new edition, 7:284b.

% Tbn ‘Abd al-Barr, Kafi, 379.
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1/3) and the partners provide one-third of seed required for culti-
vation respectively.'®

What if the landowner, who alone possesses seed, lends one-half
of the required quantity of seed to the cultivator? Although I could
find no mention to this in the Maliki text, an association that al-
San‘ant mentions in his Musannaf is such a contract: a certain Isma‘il

b. ‘Abd Allah is quoted as having stated:

Several persons told me that Ibn Sirin used to give a share of his
land, and lend to his partners seed, which would be repaid with the
produce of the land, after it was harvested (Ibn Strin kana yushriku arda-
hu wa-yuslifu al-shurak@ al-badhr hatta ya’khudha-hu ba‘du min zar al-ard
idha husida)."

The sentence “Ibn Sirin used to give a share of his land” signifies
that Ibn Sirin used to lease a share of his land. Ibn Tawus is reported
to have said about his father Tawts, “He used to give a share of
his land, say one-third or one-half, and give them [viz. his partners,
1.e. the cultivators] the [corresponding] share of the seed [to be sown
on the land].”"! This sentence refers to the same contract as in the
text cited just above. I will call it ‘the agricultural association’
hereafter.

The agricultural association is as follows: the landowner leases
100a% of his land to cultivators, i.e. his partners. This is exchanged
for the labor the cultivators provide for the remaining 100(1 — @) %
of the land."? At the same time the landowner lends to the cult-
vators 100a % of the seed sown on the land. The remaining 100(1 —
a) % of the seed, which belongs to the landowner, also is sown by
the cultivators. According to Waki®, agricultural production is com-
posed of four elements, i.e. land, seed, cattle, and labor. Cattle may
be supplied by the landowner, by the cultivators or by the both par-
ties. If they belong to the landowner, he rents 100a % of them to
the cultivators. If they belong to the cultivators, the cultivators rent
100a % of them to the landowner. The result is that the landowner
and the cultivators own respectively 100(1 — a) % and 100a % of

189 Sahniin, Mudawwana, 5:54.

19 San‘anit, Musannaf, 8:102, no. 14483.

91 San‘ani, Musannaf, 8:101-02, no. 14481. See also, Ibn Abi Shayba, Musannaf,
4:382, no. 21222,

2 Tbn Qayyim refers to such a transaction as a fhyal. Ibn Qayyim, Ilam, 3:312.
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each of the four elements. It follows that the landowner and the cul-
tivators take 100(1 — @) % and 100a % of the produce respectively
at the end of the season, with the cultivators being obligated to repay
the seed they received in equal quantity and eventually to pay the
rent of the cattle. It is obvious that the agricultural association vio-
lates neither the prohibition of riba of delay nor the prohibition of
interest on loans.

My contention is that the agricultural association was introduced
as a substitute for the share-cropping contract. This is suggested by
the following statement of Abt Hanifa: his teacher Hammad b. Abt
Sulayman (d. 120/737-8) had heard from Salim b. ‘Abd Allah (d.
106/725) and Tawas that there was no harm in the muzara‘a. When
he told Ibrahim al-NakhaT about this, the latter disapproved of the
muzara‘a, saying, “Tawus practices muzara‘a on his land. That is why
he says s0.”'% Similarly Ibn Ab1 Layla, who considered the muzara‘a
lawful, is reported to have owned land.'"* These reports may sug-
gest that Tawts and Ibn AbT Layla legalized the muzara‘a because
it was advantageous for landowners. If so, the question arises: what
is the muzara‘a advantageous for landowners compared to? Of course,
it may as well be that these jurists legalized the muzara‘a simply
because they were practicing it on their land. However, I am inclined
to surmise that those jurists who considered the muzara‘a unlawful
did so in order to safeguard a cultivator who would be put in a less
favorable condition under a muzdra‘a than under an agricultural asso-
ciation that involves no interest and no legal ambiguity. I think so
for three reasons.

(1) As noted, the eighth Umayyad caliph ‘Umar b. ‘Abd al-‘Aziz
prohibited a share-cropping contract from being practiced on land.
On the other hand, he wrote, probably to provincial governors,
regarding the agricultural association: “Give a half share of the land,
and do not make the partners guarantee the seed (Ashrikii al-ard ‘ala
al-nisf; wa-la tudammina al-shuraka’ al-badhr).”' That is to say, ‘Umar,

199 Shaybani, Athar, 102a. See also Ibn Abi Shayba, Musannaf, 4:382-83, no.
21230; Shaybani, Huyja, 4:172; Kitab fi al-figh, 45-46 (22b—23a). According to al-
Shaybani, Tawas reportedly said, “When Mu‘adh [b. Jabal] was appointed to the
Yemen, they used to give their land in exhchange for one-third or one-fourth, but
he did not blame it.” Shaybani, Huja, 4:166-67.

9 Thn Abi Shayba, Musannaf, 4:384, no. 21243.

19 San‘ant, Musannaf, 8:102, no. 14482.
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who prohibited the share-cropping contract, legalized the agricultural
association and tried to regulate it, even though the leasing land
against fixed rent might have been the least problematic in his view.

(2) On the one hand, Ibn Sirin is reported to have regarded
muzara‘a as lawful.'® He also reportedly sent a certain Hisham [b.
Hassan?] to the Medinan jurist al-Qasim b. Muhammad to ask him
about the case of a person who says to someone, “Work in my plan-
tation, and I will give you one-third or one-fourth [of the produce].”
Al-Qasim answered that there was no harm in this. When Hisham
returned and brought this answer to Ibn Sirin, the latter said, “This
is the best way of doing things with respect to land (hadha alisan ma
yusna‘u fi al-ard).” But Hisham said that al-Hasan al-BasrT disapproved
of it.”!” Abt ‘Ubayd al-Qasim b. Sallam writes that Ibn Sirin used
to give his kharaj land in return for one-third or one-fourth.'”™ Tawas
also is reported to have seen no harm in a muzara‘a.' On the other
hand, we have seen that Ibn Sirin and Tawas are reported to have
practiced an agricultural association. This may reflect the historical
fact that the agricultural association was introduced as a substitute
for the muzara‘a.

(3) As stated, Abt Yusuf and al-Shaybani hold that certain, but
not all, types of muzara‘a are lawful. The proto-type of the muzara‘a
for them is one in which the cultivator provides only labor and the
landowner provides land, seed and cattle. Theoretically, there are
numerous types of muzara‘a corresponding to numerous combinations
of the four elements of agricultural production, but the combina-
tions of the elements in a muzara‘a about the validity of which the
Hanafis mainly argue are four.

(A) The landowner contributes only land; the cultivator contributes
labor, seed and cattle.

(B) The landowner contributes land and seed; the cultivator con-
tributes labor and cattle.

(C) The landowner contributes land, seed and cattle; the cultiva-
tor contributes only labor.

% Tbn AbT Shayba, Musannaf, 4:383, no. 21235.

197 San‘ani, Musannaf, 8:100, no. 14474.

% Abt ‘Ubayd al-Qasim b. Sallam, Amwal, 164.

199 Shaybani, Athar, 102a. See for a report to the same effect, Ibn Abi Shayba,
Musannaf, 4:382-83, no. 21230.
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(D) The landowner contributes land and cattle; the cultivator con-
tributes labor and seed.

The Hanafis unanimously hold that a muzara’a in combinations
(A), (B) or (C) is valid.*™ As for a muzara‘a in combination (D), al-
Shaybani regards it as invalid, as do the later Hanafi jurists.*”! Qadi
Khan (d. 592/1196) states that fatwas have been issued according to
this opinion.””” To Abt Yusuf are attributed the same opinion®” and
the opinion that it is valid.*** Al-Sarakhsi explains the reason why
a muzdra‘a in combination (D) is invalid as follows: if the manfa‘a of
cattle were the same as that of land, cattle could be supplied in a
muzara‘a in their capacity as an accessory (fab®) to land. But the man-
fa‘a of land lies in that it yields produce, whereas the manfaa of cat-
tle is to help cultivation, so that they belong to different categories.
This is why a muzara‘a in combination (D) is invalid.?” Al-Samarqandi
points to the same reason when he states that in this combination
land and cattle are put together to be rented for a share in the pro-
duce, but “There is no sacred justification for this (lam yarid al-shar
bi_hi)f’?()(ﬁ

These explanations are superficial. In particular, they cannot account
for two solutions, one regarding a muzara‘a in combination (D), and
the other regarding a muzara‘a in combination (A).

(1) Regarding a muzara‘a in combination (D), al-TabarT writes that
Abt Yusuf and al-Shaybant held as follows: if this contract has been
undertaken, the entire produce once belongs to the cultivator, but
he must give the rest of the produce as sadaga after he pays the rents
for the cattle and the land, and takes a share of the produce equal
to the quantity of the seed he sowed and the expenses he paid.””

20 Qudart, Mukhtasar, 2:229; Samarqandi, Tuhfa (1964), 3:363-64; ibid. (1414),
3:265-66; Sarakhst, Mabsat (n.d.), 23:19-20; bid. (1421), 23:22-23; Johansen, Islamic
Law, 55. The term “tools (ala)” is interchangeably used with “cattle (bagar).”

01 Tahawi, Mukhtasar, 133. According to the ShafiT jurist al-Nawawi, for the
Shafi‘is the distinction between the muzara‘a and the mukhabara is that in the for-
mer the landowner supplies seed, while in the latter it is the cultivator who sup-
plies seed. Nawawi, Mama', 10:193.

22 Qadi Khan, Fatawa, 3:177.

205 Tabari, Ikhtilaf, 152.

2t Qadi Khan, Fatawa, 3:177; Samarqandi, Tuhfa (1964), 3:364; ibid. (1414),
3:266.

205 Sarakhst, Mabsit (n.d.), 23:20; wid. (1421), 23:23.

26 Samarqandi, Tulfa (1964), 3:364; wid. (1414), 3:266. See, for a similar expla-
nation, Tabari, lkhtilaf, 152.

207 Tabari, Ikhulaf, 152.
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The rents he should pay are the “equivalent rent (¢ al-mithi, wrat
al-mithl).”** This solution raises two questions. First, it gives the
impression that the share that goes to the landowner according to
a muzara‘a in combination (D) i1s always less than the total of the
equivalent rents for the cattle and the land. Is this true? If so, why?
Second, why cannot the cultivator receive more than the quantity
of seed he sowed and the expenses he paid for cultivation? The gen-
eral rule concerning an invalid ( fasid) contract is that if, subsequent
to its execution, it becomes impossible to recover the original state,
the contract is replaced with an equivalent one, with the intended
legal effect of the contract being maintained. For example, if an
object is delivered based on an invalid rent contract, the hirer owes
the equivalent rent, i.e. the rent usually paid for an object similar
to that object, corresponding to the period between the delivery of
the object and its restoration to the owner.”” The explanations given
by al-Sarakhst and al-Samarqandi cannot explain why this rule does
not apply to a muzdra‘a in combination (D).

(i) If a muzara‘a in combination (A) is invalid for some reason, a
similar rule to that adopted with respect to a muzara‘a in combina-
tion (D) applies, i.e. the cultivator, who has the right to the entire
produce, must give the rest of the produce as sadaga after paying
the equivalent land rent. With regard to this solution, al-Marghinant
states, ““This is because the increase [viz. produce] originates in seed
and grows out of land, but the invalid ownership of the manfa‘a of
land makes [ownership in] the increase vicious. What was delivered
to him in exchange for a lawful consideration is lawful to him, but
what was delivered to him without a lawful consideration should be
given as sadaga.”*'" As noted, a muzara‘a in which the cultivator sup-
plies seed is regarded as a lease of land. According to al-Marghinant,
if the muzdra‘a is invalid, the cause according to which the manfa‘a
of the land belongs to the cultivator is illegal. This is why the cul-
tivator cannot retain the profit he earned through the contract.

However, this explanation is not valid for the case in which muzara‘a
in combinations (B) or (C) is invalid, for when it has been undertaken,
the landowner can acquire the rest of the produce after paying rents

208 Qudari, Mukhtasar, 2:231; Johansen, Islamic Law, 65.

29 Linant de Bellefonds, Traité, 1:106.

210 Marghinani, Hidaya, 4:56. See also, Kasani, Bada’‘ (1402), 6:183; ibid. (1418),
6:279; Sarakhsi, Mabsat (n.d.), 23:22; bid. (1421), 23:25.



264 CHAPTER THREE

for labor and cattle (in combination (B)) or rent for labor (in com-
bination (C)). This time al-Marghinani justifies this solution by stat-
ing, “This is because the increase [viz. produce]| grew out of his
land.”®"" This solution is not persuasive, for by analogy with the
explanation given to the solution adopted with respect to a muzara‘a
in combination (A), the landowner should give as sadaga the remain-
ing produce after the rents have been paid, since the labor came to
him via an illegal cause.

In the end, the Hanafi jurists fail to justify the solutions they adopt
with regard to a muzara‘a in combinations (A) and (D). Let us jus-
tify them for ourselves. A clue may be gained by considering cases
where someone who has gained a benefit must give it as sadaga.
Such cases are not difficult to find. To take some examples, accord-
ing to al-Shaybani, if the usurper of land sowed and cultivated the
land, and harvested produce, he must give as sadaga the remainder
after deducting for the seed he sowed and making compensation for
the diminution in the value of the land caused by cultivation.?? If
the lessee of a house leases it, without improving it, to a third per-
son for a rent higher than the original rent, he must give the difference
213 These examples show that the profit obtained through
unjust enrichment must be given as sadaga.

The problem is: if the same is true of a muzara‘a in combinations
(D) or (A), why did Abt Yasuf in one of his opinions and al-Shaybant
consider such a muzara‘a unjust? My contention is that they com-
pared the shares of the cultivator and the landowner under a muzara‘a
with their respective shares under the corresponding agricultural asso-
ciation. To demonstrate this, let us consider a sentence in the Ritab
al-khar@; of Abu Yusuf. After describing some variations of muzara‘a,
he writes:

as sadaqa.

Another type is that a man who owns land, seed and cattle invites an
akkar [cultivator who owns only labor] and delivers him the land. He
cultivates it and gains one-sixth or one-seventh ... (Abu Yusuf said,)
“I think that this is permitted according to the agreement reached by
the contracting parties, because there are hadiths to this effect.”*

2 Marghinani, Hidaya, 4:56. See also, Kasani, Bada’' (1402), 6:183; ibid. (1418),
6:279; Sarakhsi, Mabsat (n.d.), 23:22; bid. (1421), 23:25.

212 Shaybani, Saghir, (1302), 109. See also, Johansen, Islamic Law, 36-38.

218 Shaybani, As/ (MS), 12b; Sarakhsi, Mabsat (n.d.), 15:130; ibid. (1421), 15:145.

M Abu Yusuf, Kharaj (1981), 198.
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Why “one-sixth or one-seventh”? If every element contributes equally
to agricultural production, it should be one-eighth (on the assump-
tion that Abu Yusuf refers to a khargj land), although this idea is
“little more than a theoretical abstraction,” as Lambton puts.?”® Ashtor
maintains that they represent the average shares that cultivators actu-
ally received in a muzara‘a®'® This is plausible, but I assume that
Abu Yusuf named these percentages as necessary ones for a muzara‘a
to be valid: 1.e. if under a muzara‘a the share of the cultivator is
equal to one-sixth or one-eighth, he is given the same share as he
would receive under an agricultural association, which contains no
interest-bearing loan and no legal ambiguity. To illustrate this point,
suppose that a muzara‘a is practiced on land in which an equal share
(say a quarter) is allotted to each element of agricultural production.
If the average yield ratio of the land is equal to 12, the expected

1
share of the cultivator who contributes only labor 1s 12X Z =3 per

unit of seed. If an agricultural association according to which

land is exchanged for labor in equal terms is practiced on the same

1 1 1
land, his share is —27—7—2 = 4 (for this calculation, see below), i.e.

2 2 8
greater than 3. This is to say, the share allotted to labor is under-

estimated. My hypothesis is that Abt Yusuf set the share allotted to
labor under a muzara‘a at one-seventh or one-sixth as the point at
which the cultivator (and the landowner) gain the same share as they
would under an agricultural association. This hypothesis may look
fanciful, but it accounts for the view of Abu Yusuf and al-Shaybant
concerning the validity of a muzara‘@ in various combinations. To
verify this hypothesis, let us calculate the share the cultivator receives
under the two contracts. For this purpose, it is first necessary to refer
to the tax system adopted in the time of Abu Yasuf, for the per-
centages one-sixth or one-seventh seem to presuppose the kharaj sys-
tem. Before Abu Yusuf dedicated Ritab al-kharaj to the fifth Abbasid
caliph Haran al-Rashid (r. 170-93/786-809), the third caliph al-
Mahdrt (r. 158-69/775-85) had introduced mugasama, i.e. a levy of
a percentage or share of the crops.?’’ Al-Baladhuri and al-Buzajant

215 Lambton, Landlord, 306.
216 Ashtor, Social and Economic History, 38.
27 Bosworth, “Mukasama,” in EI, new edition, 7:506b—507a. Shimizu has pointed
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write that the proportion of kharaj under the new system was nor-
mally one-half.?'®

So we can calculate the respective share of the cultivator and the
landowner. First, let the contribution of each element of production,
1.e. land, seed, cattle and labor in relation to the produce be, respec-
tively, 2s, 2, 2u, 20 (note that their total is equal to 1). As one-half
of the produce is assigned to the payment of khargj, the final shares
that go to the respective elements are s, ¢ u and v. See Table.

Kharay Land Seed Cattle Labor

1/2 s t u v

If the yield ratio of a season is equal to 100x % of the average yield
ratio (), the share of the cultivator in a muzara‘a in combination (C)
per unit of seed is given as

€y = 10X

In an agricultural association in which the cultivator contributes only
labor, he borrows at the beginning of the season 100y % of seed
and 100y % of cattle required for cultivation, if the landowner and
the cultivator agree that the ratio of the contribution of land to the
agricultural production to that of labor is (1 — y) : ». Let us assume
that » equals 1/2 according to the above-cited instruction of ‘Umar
b. ‘Abd al-‘Aziz (if y is equal to 1/3, the share of the cultivator is
most probably smaller than 1/7, which contradicts the statement of
Abu Yusuf). After the harvest, one-half of the produce is distributed
to the cultivator, but he must repay one-half of seed (since interest
on loans is prohibited). He must pay, at the same time, the fixed
rent for the cattle, which is equal to one-half of its contribution to

the average yield ratio, i.e. to ru. Consequently the cultivator receives

1
LR ru, one-half of which is assigned to payment of kharaj. Thus

2 2

the share of the cultivator in the corresponding agricultural associ-
ation is given as

out that the mugasama was introduced by the government in order to monopolize
the grain trade and to use its profits for the construction of Baghdad. Shimizu,
“Finances,” 20—22.

28 Baladhurt, Futah, 272; Buzajani, Ta’rikh, 278.
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Note that the cultivator and the landowner assume the payment of
kharaj in proportion to their respective share, since they are part-
ners. Likewise, the share of the landowner is given as

e 1 1
[, =|—+—+mu|-—
2 2 2
My assumption is that the share of the cultivator (or that of the
landowner) under a muzara‘a is equal to that under an agricultural
association when the yield ratio of a season is equal to the average
yield ratio. In other words, ¢, = ¢, when x = 1. Thus,

ro1 1
w=\|————r -
2 2 2
That is to say,
1
r=—
1—2u—4v
As has been mentioned, Abu Yusuf referred to the value of » as
1 3
one-sixth or one-seventh. We have r = for v=—, r

| 3 14u 77 1-6u
for v = . If we assume, in addition, that AbG Yusuf and probably

al-Shaybant applied these values to a muzara‘a in other combinations
(i.e. combinations (A), (B) and (D)), we reach the following conclu-
sions (for the demonstration of which, see Appendix).

(1) If the yield ratio is greater than 100x, % (whereby x, = L ,
4t+u+o)—1
and ranges from 0.45 to 0.88) of the average yield ratio, the share
of the cultivator in a muzara‘a in combination (A) is greater than his
share in the corresponding agricultural association. In other words,
the muzara‘a in combination (A) is usually more favorable for the
cultivator than the agricultural association, but the latter can be more
favorable than the former in a bad season.

(i) Whether the share of the cultivator in a season in a muzaraa
in combination (B) is greater or smaller than his share in the cor-
responding agricultural association depends on whether the yield ratio
of the season is greater or smaller than the average yield ratio. In
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other words, the expected share of the cultivator in a muzara‘a in
combination (B) is exactly the same as in the corresponding agri-
cultural association.

(i) Empirically speaking, the share of the cultivator in a muzara‘a
in combination (D) is necessarily greater than his share in the cor-
responding agricultural association. That is to say, the muzara‘a in
combination (D) is always more favorable for the cultivator than the
agricultural association.

These conclusions coincide with solutions adopted by the majority
of the Hanafis with respect to the muzara‘a in various combinations:
(1) they declare the muzara‘a in combination (A) to be valid, but pro-
hibit the cultivator from earning any profit from it if the contract is
invalid for some reason; (ii) they declare the muzara‘a in combination
(B) perfectly valid; (iii) they consider the muzara‘a in combination (D)
invalid. There may be the objection that it is groundless to use the
percentage obtained by examining a muzara‘a in combination (C) as
the basis for calculating the share of the cultivator in other combi-
nations, but by doing so we can explain the opinion of Abu Yasuf
and al-Shaybani regarding the validity of various types of muzara‘a.
Therefore, I conclude that Abu Yusuf in his Ritab al-kharaj set the
share of the cultivator under a muzara‘a at one-seventh or one-sixth
as the point at which the cultivator (and the landowner) gains the same
share as they would under a correponding agricultural association.
Furthermore, by assuming that Abt Yasuf or other jurists who legal-
ized the muzara‘a tried to introduce a minimal change to the rights
and obligations of the landowner and the cultivator under an agri-
cultural association, we can explain two Hanafi rules regarding the
muzara‘a for which the Hanafi jurists give no satisfactory explanation.

(1) According to the Hanafis, the muzdra‘a is binding only upon
the party who does not supply seed, whereas the party who supplies
seed is permitted to unilaterally cancel the contract up to the time
the land is sown.?"”? Conversely they hold that gare*® (lease or employ-
ment in return for a fixed rent or wages) and musagat’*' are binding
upon the both parties, either of whom may cancel it only through

29 Marwazi, Kafi, 23:28; Kasani, Bada’i (1402), 6:182; ibid. (1418), 8:277; Sarakhsi,
Mabsat (n.d.), 23:25-26; bid. (1421), 23:28-29; Marghinani, Hidaya, 4:57; M.J.L.
Young, “Muzara‘a,” EI, new edition, 10:822b; Johansen, Islamic Law, 62.

20 Kasani, Bada’ (1402), 4:201, 6:182; ibid. (1418), 6:35, 8:277.

21 Kasani, Bada’ (1402), 6:187; bid. (1418), 8:289.
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legitimate excuse (udhr). As noted, Abtu Yusuf, al-Shaybani and the
later Hanafis hold that a muzara‘a in which the cultivator supplies
seed is treated as a lease of land to the cultivator, whereas one in
which the landowner supplies seed is regarded as an employment of
the cultivator by the landowner. Why is the muzara‘a not subject to
the same rule as the para (rent or lease, and employment)?

Al-Kasani and al-Sarakhst explain the rule in the muzara‘a as fol-
lows: when a muzara‘a is undertaken, some seeds necessarily perish
in the soil, whereas it is not certain whether or not the crop is har-
vested at the end of the season. This is why he can unilaterally can-
cel the contract before land is sown. As for the party who does not
supply seed, the execution of the contract does no harm to his prop-
erty, so that he can cancel the contract under the same condition
as in an gara.** This explanation is not persuasive. To take a sin-
gle example, according to this explanation, the seller in a credit sale
could unilaterally cancel the contract before he receives the price,
for otherwise he loses necessarily the object sold, whereas it is not
certain that he can receive the price or that he can take back the
object if the buyer eventually becomes insolvent. Interestingly al-
SarakhsT says that indeed a landowner who refuses to supply seed
is not legally obligated to pay his partner “equivalent rent (ajr mithl),”
but is obligated to pay it as far as the relation between himself and
God is concerned.?” This shows that al-Sarakhst was not satisfied
with this rule.

In my view, this rule was introduced by Abu Yusuf or other jurists
who wanted to legalize the muzara‘a after the opinion had become
prevalent that prohibits the muzara‘a and legalizes the agricultural
association. We have seen that the agricultural association contains
an interest-free loan. We also know that an interest-free loan takes
effect only if the lender hands over the object to the borrower.?*
Abu Yusuf or other jurists, who tried to make a muzara‘a as favorable
as an agricultural association for both the cultivator and the landowner,
may have introduced this rule to the muzara‘a in imitation of the
agricultural association.

22 Kasani, Bada’i© (1402), 6:182; ibid. (1418), 8:277; Sarakhst, Mabsut (n.d.), 23:47,
ibid. (1421), 23:48. Sce also, Marghinani, Hidaya, 4:57.

25 Sarakhst, Mabsit (n.d.), 23:47; ibid. (1421), 23:49; Johansen, Islamic Law, 62—63.

2t Kasani, Bada’ic (1402), 7:394-95; ibid. (1418), 10:596; Ahmad Ibrahim Ibrahim,
“Iltizam,” 3 (1933), 230-31.
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(i) In the muzara‘a, the Hanafis prohibit giving the supplier of seed
the same quantity as he supplied before distributing the produce
between the contracting parties.”” Al-Kasani explains this rule as
follows: if it were not for this rule, when the produce is equal to or
less than the seed in quantity, all the produce would belong to the
supplier of the seed, in which case the muzara‘a would lose its mean-
ing as a partnership (sharika).”*® This explanation is not convincing,
for in the mudaraba the capital is deducted before distribution, so the
agent earns nothing if the gross income (the amount of money that
remains in his possession after the transactions he conducted with
the capital) 1s equal to or less than the capital. By analogy with the
mudaraba, the supplier of the seed would be able to demand its repay-
ment prior to the distribution. It should be noted, in this context,
that Abt Yasuf invokes the mudaraba when he legalizes the muzara‘a.*’

This rule may also be explained on the assumption that it was
introduced in imitation of the corresponding rule in the agricultural
association. As noted, this contract combines a loan of seed to be
repaid with the produce harvested at the end of the season, a rent
of cattle, and an association to which each party contributes every
productive element in the same proportion. It follows that it is pro-
hibited to deduct the seed before distributing the produce. To demon-
strate this, suppose that the cultivator borrows half the seed required
for cultivation in a loan from a third party to form an association
with the landowner. It is obvious that the third party cannot demand
that the same quantity of seed as he lent be deducted before the
distribution of the produce. He has to require the cultivator to repay
him with the produce that has been distributed to the cultivator.
The same reasoning is valid for the case in which the landowner
lends seed to the cultivator. It is possible, therefore, to imagine that
those jurists who supported the muzdra‘a applied the same rule to
the muzara‘a.

2 Kasani, Bada’c (1402), 6:178; ibid. (1418), 8:268; Sarakhsi, Mabsat (n.d.), 23:17;
wid. (1421), 23:20; Qadi Khan, Fatawa, 3:175. Lambton writes that in contempo-
rary Iran, “Great variety of practice prevails in the form and method of deduction
of” a number of dues. Lambton, Landlord, 308. She refers to cases in which prior
to the distribution of the harvest the seed is deducted from the total harvest. Ibid.,
311.

26 Kasani, Bada’i (1402), 6:178; ibid. (1418), 8:268.

27 Abu Yusuf, Kharaj (1981), 193.
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The question then arises: why did Abt Yusuf hold, in another
opinion, that the muzara‘a in combination (D) is valid? In my view
this solution accords with the opinion he adopted regarding some
cases in which someone has obtained a gain by an unlawful cause.

First, Abt Hanifa holds that if the guarantor of the rent of a
house invests in trade the money the lessee entrusted him to pay
the rent and makes a profit, the guarantor has to give the profit as
sadaga, whereas Abu Yusuf permits him to retain it.**® Second, in
opposition to the majority opinion of the Hanafis, Abu Yusuf once
held that if a person usurps a house and leases it to a third person,
he can retain the whole rent: he is not obliged to give it as sadaga,
for if the house had perished, he would have been liable for the
loss. Abu Yuasuf later changed his position.””” Third, if a guarantor
sent as a messenger by the seller in a salam to deliver the object to
the buyer sells it and makes profit, al-Shaybani holds that the guar-
antor must give the profit as sadaga.** Commenting on this, al-
SarakhsT states that Abtt Hanifa and al-Shaybani required the guarantor
to give it as sadaga, whereas Abu Yusuf held that the profit lawfully
belongs to the guarantor.?!

In these cases, Abu Yusuf seems to have decided that a person
who makes profit by using his sagacity and diligence is not forced
to give it up even if the cause of gain is unlawful. One of his solu-
tions with respect to a muzara’a in combination (D) may be based
on the same idea.

Thus I conclude as follows. The agricultural association was intro-
duced as a substitute for a share-cropping contract, the prohibition
of which is ascribed to some leading Iraqi jurists, such as al-Hasan
al-BasrT and Ibrahim al-Nakha‘f, and the Umayyad caliph ‘Umar b.
‘Abd al-‘Aziz. The prohibition derives from the consideration that a
share-cropping contract is necessarily or usually more favorable to the
landowner who supplies seed, or less favorable to the cultivator, than
the corresponding agricultural association. This is inevitable if these
contracts are practiced on a fertile land, inasmuch as the agricultural
association contains no interest on loan of seed. If an agricultural

28 Shaybani, Makhary, 11-12. For a similar solution, see Sarakhsi, Mabsit (n.d.),
20:29; 1bid. (1421), 20:32.

29 Sarakhst, Mabsat (n.d.), 15:138; ibid. (1421), 15:154-55.

™ Shaybant, Asl, 5:45.

B Sarakhst, Mabsat (n.d.), 12:172-73; bid. (1421), 12:206.
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association is concluded, the landowner cannot make profit from the
supply of seed: ideally his profit derives only from the contribution
of land and cattle. Conversely, if he invests seed in a muzara‘a, he
can also profit from it, on the condition that the agricultural pro-
duction of the land attains a certain level. Suppose that a share-
cropping contract (by whatever name it is called, muhaqgala or muzara‘a)
is concluded. As noted, if the yield ratio of a season is equal to the
average yield ratio 7, the quantity of the produce that the cultivator
receives per unit of seed is given as

Cp — 10

If an agricultural association were undertaken in the same land, his
share would be given as

Thus

r(l =2u—4v)—1
¢, —¢, =——"—
4

a m

Although we have no information on the actual value of u or v, if]
1
for example, u = v = g , then when r exceeds 4, ¢, 1s greater than

¢, This was likely to happen in the Sawad, which was one of the
most fertile areas in the world. T infer that this is why Tawas, Ibn
Sirin and Ibn AbT Layla who owned land deemed a muzara‘a to be
lawful, and why Abt Yasuf set the share of the cultivator at a com-
parably high values of one-sixth or one-seventh to legalize it.

It 1s necessary to explain the motive for which Aba Yasuf and al-
Shaybani legalized the muzara‘a, in opposition to their master Abu
Hanifa. They invoke two reasons. First, in a mudaraba, in which one
of the contracting parties (investor) supplies the capital and the other
party (agent) labor, the profit is distributed according to the pre-
determined proportion. That is to say, in spite of the uncertainty as
to whether profit is earned or not and as to its amount, a mudaraba
is regarded as lawful. There is no reason to regard as unlawful the
muzara‘a which is accompanied by a similar uncertainty. Second,
the Prophet made an agreement with the Jew of Khaybar to divide
the produce that the Jew’s land yielded by halves, and several
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Companions used to lease their land for one-third or one-fourth of
the produce.*”

These are, however, not substantial reasons for legalizing the
muzara‘a. In my view, there were two considerations that led Abu
Yasuf and al-Shaybant to legalize it. The first was the social need
for it. As has been mentioned, the Hanafi jurist Waki® is reported
to have said, “We hope that one-half, one-third or one-fourth are
permitted, because it is popular custom among the people.”* This
may be why the mugasama system was introduced in the Sawad. As
noted, the third Abbasid caliph al-Mahdi (r. 158-69/775-85) was
the first to introduce the mugasama, reportedly on the request from
the inhabitants of the Sawad at the end of the reign of the previ-
ous caliph al-Mansur. Before then the musaha system, whereby a fixed
kharaj was levied on land, was used. This had been inherited from
the Sasanian period.”* The alleged request from the inhabitants is
understandable if muzara‘a was prevalent in practice in the Sawad.

The second consideration is that the agricultural association seems
to have been made illegal, for there is no mention of it in the Hanafi
texts. Muslim jurists in general prohibit the combination of two con-
tracts and the conclusion of one contract as part of another (safgatan
Jt safga, bay‘atan fi bay‘a, safqa fi safga).” In view of this principle, the
agricultural association, which is a combination of a loan of seed
and an association, must have been prohibited. We have seen that
the Prophet is reported to have instructed “Attab b. AbT Asid to pro-
hibit the people of Mecca from combining a sale and salgf, among
others (see p. 91). This hadith was put in circulation in the lifetime
of Abti Hanifa. The general prohibition of combining two contracts
derived from this prohibition.

Let us now consider the origin of the prohibition of 7ba of excess
in ‘wheat for wheat,” which is our main theme. I infer that those
jurists who prohibited the share-cropping contract introduced it. As

2 Abu Yusuf, Ahargj (1981), 193-97; Shaybani, Huja, 4:141, 162-74; L. Veccia
Vaglieri, “Khaybar,” EI, new edition, 4:1140b. See for the explanation given by
later Hanalff jurists, Kasani, Bada’i (1402), 6:175; wbid. (1418), 8:263; Sarakhst, Mabsit
(n.d.), 23:2, 17; ibid. (1421), 23:3-4, 19-20; Marghinani, Hidaya, 4:53.

23 Tbn Abi Shayba, Musannaf, 4:506, no. 22556.

2% Bosworth, “Mukasama,” in EI, new edition, 7:506b—507a; Dennett, Conversion,
23-25; Baladhuri, Futith, 272; ibid., tr. Murgotten, 1:429.

2% Schacht, Introduction, 146; San‘ani, Musannaf, 8:138-39, nos. 14636-39.



274 CHAPTER THREE

noted, the difference between the muhdgala in definitions (1)—(3) (see
p- 251) and the muzara‘a is not clear from the descriptions in the
primary sources. Ziaul Haque explains the difference as follows: the
Muslim jurists classified the muhdqala among other share-cropping
contracts into two classes: the first class comprises a lease of land
against a fixed and clearly defined part of the crop, such as one-
third or one-fourth, which is known as muzara‘a. The second class
consists of tenancies that do not guarantee to the tenant any clearly
defined share.”® According to him, therefore, muzara‘a is a special
type of muhagala which is comparably favorable to the cultivator.
There is, however, no clear evidence to sustain his thess.

Primary sources suggest that there are two major differences between
the muzara‘a and the muhagala. First, the muzara‘a is defined exclu-
sively as a share-cropping contract, whereas the muhdagala is defined
also as an exchange of wheat for wheat, a definition which became
common in the later Hanafi works.?”” Second, there are disputes over
whether or not the muzara‘a is lawful, whereas the mufagala is unan-
imously held to be unlawful. I infer therefore as follows: some of
those jurists who prohibited a share-cropping contract invoked the
prohibition of 7ba of excess in ‘gold for gold, silver for silver,” which
had been established as the result of the Umayyad monetary reform
undertaken in the 70s A.H./690s C.E., and the prohibition of rba
of delay in an exchange of an item sold by weight for another item
sold by weight and an exchange of an item sold by measure for
another item sold by measure. By combining the two prohibitions,
they could easily reach the rule that the exchange of an item sold
by measure for another of the same kind must be completed on the
spot and in equal measure, and justify the prohibition of share-crop-
ping contract as an application of this rule by interpreting it as an
exchange of wheat for wheat, i.e. an item sold by measure. Once
the prohibition of share-cropping contract had been firmly grounded,
those jurists who were eager to legalize it had to redefine it in such
a manner that it did not contain an exchange of wheat for wheat,
while they sought for sacred texts that supported their claim. Remember
that Aba Yusuf, al-Shaybant and the later Hanafis hold that a muzara‘a
in which the cultivator supplies seed is treated as a lease of land to

6 Ziaul Haque, Landlord, 11, 22-23.
#7 Kasani, Bada’ (1402), 5:194; ibid. (1418), 7:84; Schacht, Introduction, 146.
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the cultivator, whereas one in which the landowner supplies seed is
regarded as an employment of the cultivator by the landowner.
According to these definitions, the muzara‘a does not contain an
exchange of wheat for wheat. This is how they differentiated the
muzara‘a from the muhdagala, both of which indiscriminately referred
to various forms of share-cropping contract.

The Medinan doctrines

Some reports indicate that share-cropping contract was widely prac-
ticed in Medina. Qays b. Muslim (d. 120/737-8) transmitted the
statement of Abu Ja‘far [Muhammad b. “Alt b. Husayn] (d. 131/748-9
or 132/749-50), “No Muhdjiran in Medina failed to have their land
cultivated for one-third or one-fourth [of its produce].”** Al-Qasim
b. Muhammad and al-ZuhrT are reported to have held that there is
no harm in a share-cropping contract.*”

But it seems that at some point opinions appeared that put restraint
on the leasing of land. There are some reports about Salim b. ‘Abd
Allah, one of ‘the seven jurists of Medina’ and traditionist, which
reflect various positions of the Medinan jurists regarding leasing land.
As has been mentioned, he is reported to have regarded a muzara‘a
as lawful.?® According to a report recorded in the Athar of Abiu
Yasuf, Salim used to practice a muzara‘a, when a certain Ja‘far said
to him, “Do you disapprove of a muzara‘a?” Salim responded, “T will
not give up the staff of life according to the opinion of a single per-
son.”?*! This “single person” refers to a Companion Rafi‘ b. Khadij,
as indicated just below. Second, we find the following report in the
Muwatta’: when al-Zuhri asked Salim about the leasing of land, he
responded that there is no harm if it is done in exchange for gold or
silver, but when al-Zuhri asked him about the hadith transmitted by
Rafi‘ forbidding the leasing of land, he said, “Rafi‘ has exaggerated.
If I had land, I would lease it.”?*?

8 San‘ani, Musannaf, 8:100, no. 14476; Ibn Ab1 Shayba, Musannaf, 4:383, no.
21239; Bukhari, Sahih, muzara‘a, 8.

29 San‘ani, Mugsannaf, 8:100, nos. 14473-74.

20 Shaybani, Athar, 102a.

2 Aba Yusuf, Athar, 189, no. 857.

22 Malik-Yahya, Muwatia’, 3:375, no. 1454; ibid., tr. Bewley, 292a, 34.1, no. 3.
See also, Ibn Abi Shayba, Musannaf, 4:382, no. 21229.
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Therefore, on the one hand the muzara‘a was a popular practice.
On the other hand, the opinion was advanced that some hadiths
transmitted by Rafi* b. Khadij forbid the leasing of land in general.
For example, the Prophet is reported to have said, “Whoever has a
surplus of land is requested to give it to his brother [for nothing]
or leave it.”*" Legal doctrine in Medina took a moderate course, as
suggested by the statement attributed to Salim, “Rafi® has exagger-
ated. If T had land, I would lease it.” Ibn al-Musayyab is reported
to have disapproved of “one-third and one-fourth,”*** while declaring
a leasing land for silver, i.e. a fixed amount of money to be lawful.**
Al-Zuhrt is reported to have seen no harm in leasing land for gold or
silver, but to have disapproved of paying rent in “fa‘@am” (foodstuft or
wheat), saying, “This is a muhagala.”*** Abu Yusuf**" and al-Shaybani***
state that the Medinan jurists regard muzara‘a as unlawful.

It follows that in Medina just as in Iraq, share-cropping contracts
were customarily practiced, but by the end of the eighth century the
jurists had unanimously declared them to be unlawful. One of the
grounds they invoke is the Prophetic hadiths, including one accord-
ing to which the Prophet prohibited a leasing of land in exchange
for part of the produce it yields.?* The other ground is explained
by al-Shaybant as follows: the Medinan jurists permit musagat whereby
the cultivator is given a pre-determined portion of the dates harvested
in an orchard, whereas they hold that a leasing of uncultivated land
is tolerated only in exchange for dirhams or dinars, for “risk (gharar)
exists in land, but it does not exist in a date plantation.””" We read
also in the Muwatta’: “[TThat [viz. muzara‘a] is an aleatory transac-
tion because crops may be scant one time and plentiful another time
and it may perish completely.”®! Al-Shafi‘T explains the position of
the Medinan jurists as follows: in musagat, fruit is collected from the

- San‘ant, Musannaf, 8:95-96, no. 14463. For similar hadiths, see Ibn AbT Shayba,
Musannaf, 4:493, no. 22423; Tahawi, Sharh, 2:256; Bukhari, Sahih, muzara‘a, 18;
Muslim, Sakih, buydt, 87-92.

¥ San‘ani, Musannaf, 8:100, no. 14475.

25 Tbn Abi Shayba, Musannaf, 4:495, no. 22438.

6 San‘ani, Musannaf, 8:91, no. 14446; Tahawi, Sharh, 2:258.

7 Abu Yusuf, Kharaj (1981), 193.

8 Shaybani, Hujja, 4:141-43.

29 Malik-Yahya, Muwatia’, 3:374, no. 1452; ibid., tr. Bewley, 292a, 34.1, no. 1,
‘Abd al-Wahhab, Ma‘una, 2:1140.

#0 Shaybani, Huja, 4:141-43.

1 Malik-Yahya, Muwatta’, 3:370, no. 1450; ibid., tr. Bewley, 290a, 33.1, no. 2;
Shaybani, Hujja, 4:158.
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date trees that already exist on the plantation, so that the harvest is
stable. But in a muzara‘a, since the produce is yielded by the land
vacant at the beginning of the season, it is not certain whether or
not it will yield any produce, and its amount is not stable. This is
why a muzaraa is prohibited as an aleatory contract.??

This explanation is the same as that given by Abt Hanifa, and
it is doubtful whether a share-cropping contract was originally pro-
hibited for this reason. In my view, there are two possible explana-
tions. The first explanation is the same as the Iraqi doctrine, but
the only evidence I could find for it is that al-ZuhrT is reported to
have disapproved of a mufiagala and is credited with regarding “shirk”
as lawful.®* If this “shrk” is synonymous with the agricultural asso-
ciation defined above, he may have taken into consideration that a
muzara‘a would impose less favorable terms to the cultivator than an
agricultural association, as did some Iraqi jurists. This is plausible,
because ‘Umar b. ‘Abd al-‘Aziz, who legalized the agricultural asso-
ciation, is reported to have permitted “shirk.”**

The second possible explanation for the prohibition of a share-
cropping contract is suggested by the following report: Ibn al-Musayyab
stated to Abt Ja‘far al-Khatamt as follows: Ibn “‘Umar used to regard
the muzara‘a as lawful, until he narrated a hadith from Rafi‘ b.
Khadij, one of the Companions, according to which the Prophet,
who knew that a certain Zahir had leased his land to others in a
muzara‘a, told them to pay the cultivators the expenses the latter had
spent and to take back the land and the produce. They followed his
instruction. Having narrated this, Ibn al-Musayyab said to Abu Ja‘far,
“Impoverish your brother, or lease him for silver (Afgir akha-ka aw
akri-hi bi-warig).”*>

What is intended by the last statement, “Impoverish your brother”?
We can surmise as follows: there are several reasons for which the
contracting parties might prefer a share-cropping contract to a lease
for a fixed rent. The reason that at first occurs to us is to share the
risk of a bad harvest. Another reason for the cultivator may be that
for the lack of money he cannot pay rent but with the harvest dis-
tributed to him in a share-cropping contract he concludes. In such

%2 Shafih, Unm, 4:12.

»% San‘ani, Musannaf, 8:101, no. 14480.

»* Tbn al-Athir, Nihaya, 5:468.

%5 Tbn AbT Shayba, Musannaf, 4:495, no. 22438. See for a hadith to the same
effect, Tahawi, Mushkil, 3:281.
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a case, there is the fear that the landowner would take advantage
of his stronger position to hold down the share of the cultivators. It
would be better for the latter to receive zakat than to work hard to
obtain a minimum part of the produce. Note that Ibn al-Musayyab
in this report gave the cultivators no profit, which implies that they
will be given zakat. Conversely, a cultivator who has enough money
is not compelled to agree with a contract unfavorable to him. This
may be why a share-cropping contract is forbidden, whereas a leas-
ing land for a fixed rent is permitted.

Two points may be noted in this context. First, Medina relied for
supply of foodstuffs on importation, in particular Egyptian wheat
called mahmila (‘imported’). It does not seem that a share-cropping
contract for wheat played an important role in Medina. Second, it
is said that an important section of the Umayyad family resided
there and could enjoy a luxurious life owing to the wealth brought
by wars of conquest.”® Medina may have been able to afford to
feed an unproductive sector.

2. Muzabana and ‘ariyya sale
To repeat, we find the following description in the Muwatta’.

Whatever can be made into dried fruit to be stored and eaten should
not be sold for its own kind, except hand to hand, like for like, when
it is the same kind of fruit. In the case of two different kinds of fruit,
there is no harm in exchanging two of one kind for one of another,
hand to hand on the spot. It is not good to set delayed terms. As for
produce which is not dried and stored but is eaten fresh like water-
melons, cucumbers, melons, carrots, citrons, bananas, pomegranates
and so on, which when dried no longer counts as fruit, and is not a
thing which is stored up as fruit is, I think that it is quite proper to
sell such things two for one of the same variety hand to hand. If no
term enters into it, there is no harm in it.*’

In other terms, “whatever can be made into dried fruit to be stored
and eaten” is subject to the prohibition of 7ba of excess. This
qualification exactly coincides with that of ‘@ryya fruit as defined by
Malik in the Mudawwana. Therefore it is expected that the prohibi-

26 W.M. Watt, “Madina,” EI, new edition, 5:997ab.
»7 Malik-Yahya, Muwatta’, 3:275-76, no. 1358; ibid., tr. Bewley, 256a-b, 31.5,
no. 27.
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tion originated with the ‘ariyya sale, which is defined as an exchange
of ‘aryya for dried dates. I will discuss mainly this contract, but before
that it is useful to mention the muzabana, which is regarded as belong-
ing to the same category as the muhdaqala.

Muzabana
The definitions of muzabana are similar to those of muhaqala.

(1) Malik defines it as “the purchase of ripe dates on the date
trees for dried dates.”*® Al-Shaybani defines it more precisely as
“the exchange of ripe dates on the date trees for dried dates by
measure, it not being known whether the ripe dates are more volu-
minous or otherwise. Or the exchange of ripe grapes on the trees
for dried grapes in the same conditions.”*" Ibn ‘Umar is reported
to have defined it as “the exchange between dried dates and ripe
dates by measure, or the exchange between dried grapes and ripe
grapes by measure.”? Malik defines it in general as “buying some-
thing the number, weight and measure of which are not known with
something whose number, weight or measure is known,”?! but this
must be an enlarged definition. According to these definitions, the
prohibition of muzabana is due to the prohibition of rba of excess,
which corresponds to the prohibition of mukdgala according to definition
(4) (see p. 251).

(2) There is an interpretation that sees the wrong with muzabana
as its violation of the prohibition of rbad of delay. Al-Tahawi trans-
mits the disputes over an exchange of ripe dates for dried dates:
according to some hadiths, when people asked the Prophet about
the validity of such an exchange, he asked them if ripe dates decrease
in quantity when dried. When they responded affirmatively, he pro-
hibited the exchange. Abt Yusuf and al-Shaybant regard these hadiths
as authentic. Others hold that only when the exchange is delayed
is it prohibited. The ground they invoke is the Prophetic hadith:

»8 Malik-Yahya, Muwatia’, 3:268-69, no. 1355; ibid., tr. Bewley, 253b, 31.13,
no. 23.

29 Malik-Shaybani, Muwatta’, 276.

200 Malik-Yahya, Muwatia’, 3:268, no. 1354; ibid., tr. Bewley, 253b, 31.13, no. 23;
Malik-Shaybani, Muwatta’, 275, no. 778; Malik-Hadathani, Muwatta’, 194, no. 231;
San‘ani, Musannaf, 8:104, no. 14489. See also Bukhari, Sakih, buya‘, 82; Muslim,
Sahth, buya®, 158.

21 Malik-Yahya, Muwatta’, 3:269; ibid., tr. Bewley, 253b, 31.13, no. 25. See also,
Ibn ‘Abd al-Barr, Tamhid, 3:314.
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“The Prophet prohibited an exchange of ripe dates for dried dates
with delay (bay* al-rutb bi-’l-tamr nasi’atan).”®** Ibn Rushd al-Hafid
writes that the majority of the jurists are inclined to the former
view.” This may suggest that the latter view preceded in time.

(3) We find in the Musannaf of al-San‘ani a report reminiscent of
the definition of muhdqala as a share-cropping contract: having referred
to the Medinan practice of leasing land for one-third, one-fourth or
one-half, Rafi® b. Khadij said that the Prophet had prohibited a fagl
(i.e. muhaqala),”* saying, “Whoever has a surplus of land is requested
to give it to his brother or leave it,” and he had prohibited also a
muzabana. Commenting on this, al-San‘ani writes:

The explanation of the muzabana i1s that one who has a large fortune
consisting of date orchards is approached by someone, who says, “I
took this in exchange for so-and-so quantity of dried dates (wa-’l-
muzabana an yakina al-rajul la-hu al-mal al-‘azim min al-nakhl, fa-ya’ti-hi al-
rajul fa-yaqilu, “akhattu-hu bi-kadha wa-kadha wasqan min tamr”).”**

Let us try to reconstruct the contract explained by al-San‘ani. To
begin with, there is no doubt that “I took it” means “I take pos-
session of the orchard to work there.” I have already quoted exam-
ples in which “to give (a%a)” means “to deliver land to the cultivator.”*®
The verb “to take (akhadha)” must make a pair with it. The prob-
lem is: what legally does taking of dried dates mean? The simplest
interpretation is that they represent a rent paid by the cultivator for
leasing of the orchard, but this interpretation has two difficulties.
First, it is difficult to understand why the owner of the orchards,
who must possess plenty of dried dates, consents to receive the rent
in dried dates. Second, it is difficult to see why muzabana is referred
to, in hadiths, usually along with muhagala.”

Another interpretation that occurs to us is that dried dates rep-
resent wages for the cultivator, but this interpretation still does not

22 Tahawi, Shark, 2:199. For the second interpretation, see also Humaydi, Musnad,
2:296, no. 673.

23 Tbn Rushd al-Hafid, Bidaya, 2:139; ibid., tr. Nyazee, 2:169-70.

%% Thn ‘Abbas is reported to have said that “hagl” is called “mupagala” among
the Ansar. Muslim, Sakik, buyt®, 20.

%5 San‘ani, Musannaf, 8:96, no. 14463. We find a hadith of almost the same
wordings in, Bayhaqt, Sunan, 6:132.

%6 For example, Baladhurt, Futiih, 273; San‘ani, Musannaf, 8:99, no. 14470.

7 For example, Humaydi, Musnad, 2:540, no. 1292; Kitab fi al-figh, 43—45
(22b-23h).
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answer the question about why it is assimilated to muhagala. By anal-
ogy with the muhaqala, however, it is possible to describe muzabana
as follows: at the beginning of the season, the cultivator receives
dried dates from the owner of the orchard. At the same time they
make a share-cropping contract by which the cultivator is obligated
to work in the orchard, in exchange for which he is allotted a pre-
determined share in the harvested ripe dates. This explanation is in
accordance with the position of those who prohibit muzabana because
of the delay stipulated in the exchange (of dried dates for ripe dates),
as cited above. A hadith may suggest that muzabana was a share-
cropping contract: the Prophet is reported to have prohibited mufaqala,
muzabana and “that two persons go into association for date palms
for one or two years (an yashtarika fi nakhl sanatan wa-sanatayn).**® This
may suggest that muzabana is a kind of association, similar to mukagala
in definition (3) (see p. 251).

This explanation has, however, a difficulty, for it still remains to
clarify what the taking of dried dates means. In a share-cropping
contract on land (muhaqala or muzara‘a), the supply or more exactly
the sowing of seed is an indispensable element of production, whereas
in a date plantation, it is pollination which corresponds with sowing,
and the supply of dried dates does not contribute to production.

Ultimately, the scarcity of information on muzabana does not enable
us to further explore. Let us then turn to ‘@ryya sale, about which
information is ample particularly in the Mudawwana.

Ariyya sale
As an exception to the prohibition of muzabana, i.e. an exchange of
ripe dates for dried dates, the ‘@ryya sale is lawful when a number
of conditions are met. In the following I will discuss at length the
descriptions in the primary sources, which seem to fail to explain
the positive rules regarding the ‘ariyya sale. Then I will attempt to
explore its origin and doctrinal development.
To begin with, several definitions are given of ‘ariyya (pl. ‘araya).
(1) ‘Ariyya denotes a tree whose fruit can be dried to be stored,
such as date, grape, fig, walnut and almond, and whose fruit has
been donated.*”

8 Kitab fi al-figh, 43—44 (22b—23a).
29 Abt “Ubayd al-Qasim, Amwal, 590; Ibn Manzar, Lisan, 15:49b-50a; Ibn Rushd
al-Jadd, Mugaddamat, 2:525.
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(2) “Ariyya denotes fruit itself as defined in (1).*°

(3) Arypa can refer to the donation of ‘aryya fruit as defined in
<2>‘271

(4) Ariypa can refer to an ‘aryya sale, i.e. exchange of ‘aryya fruit
for dried fruit of the same kind.””

For the sake of convenience, I use the term “aryya’ to refer to
fruit, in particularly dates, in accordance with definition (2), and use
the term “aryya tree’ to denote a tree bearing ‘ariypa. The donor of
‘arpypa 1s called ‘mu? and the donee ‘mu7d.” The mu%a is generally
in need.”” The act of giving dates as ‘@ryya is called 7a’.

According to the Mudawwana, ‘aryyya sale is lawful so long as the
following conditions are met: first, the ‘ariypa should be exchanged
for dried fruit whose quantity is equal to the estimated quantity of
the ‘arippa when it is dried.””* Second, the quantity of the ‘@iyya to
be exchanged should not exceed 5 wasgs (pl. awsug, a unit of mea-
sure to be explained below) when dried. It is unanimously held that
if it exceeds 5 wasgs the ‘ariypa sale is invalid. The jurists are divided
over the question about whether or not the ‘ariyya sale is valid when
the estimated quantity of the ‘aripya is equal to 5 wasgs.”” Third, the
‘aryya sale should be concluded after the ‘ariypa becomes mature and
eatable,”® in accord with the general rule governing the sale of fruit.
Fourth, the delivery of both of the ‘ariyya and the dried fruit should
be completed at the moment of harvesting the ‘@ryya, which may be
posterior to the contract.””” This rule constitutes an exception to the
prohibition of 7ba of delay, according to which the delivery should
be executed during the contractual session.

Why was the ‘ariyya sale declared to be valid unlike the prohibi-
tion of muzabana? In the Mudawwana, Malik explains this point, dis-
tinguishing between (1) the case when someone who has acquired
by sale or succession an orchard in which ‘aryya trees stand offers

20 Tbn Rushd al-Jadd, Mugaddamat, 2:525.

21 Tbn ‘Abd al-Barr, Tamhid, 2:323-24, 329.

272 Shirazi, Muhadhdhab, 1:274.

278 Bukhari, Sahih, buy, 84; Ibn Rushd al-Jadd, Mugaddamat, 2:525; Tbn Manzur,
Lisan, 15:49b; Ibn ‘Abd al-Barr, Tamhid, 2:324; Ibn Nujaym, Bahr, 6:82.

2% Sahniin, Mudawwana, 4:259; Ibn ‘Abd al-Barr, Kafi, 315.

5 Sahnun, Mudawwana, 4:259; Shafit, Umm, 3:54; Ibn ‘Abd al-Barr, Kafi, 315;
Ibn ‘Abd al-Barr, Tamhid, 2:323, 328.

276 Sahnun, Mudawwana, 4:258.

27 Sahnun, Mudawwana, 4:258.
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an ‘ariyya sale, and (2) the case in which the mu% himself offers an
‘aryya sale.

(1) One who has acquired by sale or succession an orchard in
which ‘ariyya trees are found can offer an ‘aryya sale to the mua,
because it brings benefits to the both parties. There are two benefits
for the mua. First, Malik says that if it were not for an ‘ariyya sale,
“An employment would be made and part of ‘aryya would be lost
as wages.”?’® Al-BajT explains this point of view as follows:

A mu‘ra needs to administer date trees, collect and preserve what falls
from them, irrigate them, and take care of them. The work required
for this will exceed the value of the ‘@riypa. The result is that the mura
cannot benefit from all that is there . .. Therefore he needs someone
who spares him from the efforts he must make to take care of the
‘ariyya.*”

That is to say, as it requires a lot of work to take care of ‘@ryya
trees, it is more advantageous for a mua to receive dried dates whose
quantity is equal to the estimated quantity of ‘@riyya when dried than
to take care of them or employ someone for that purpose.

The second benefit of an ‘aryya sale for the mu%a is as follows: if
the ‘aryyya suffers a total or partial loss after the ‘ariyya sale, the owner
of the orchard is not exempt from the obligation to provide the
entire quantity of dried dates stipulated in the ‘ariyya sale, even if he
is not responsible for the loss.?®
bear the risk of loss.

The benefit for the owner of the orchard is as follows: even if the
‘aryya trees represent a small fraction of the orchard, the owner can-
not prevent the mu7a from entering the orchard to take care of them,
which is troublesome for the owner. But if the owner can make the
mura give up his right to the ‘“@riyya by concluding an ‘ariyya sale,
the owner can get rid of this trouble.”

These explanations are dubious. First, the idea that an ‘ariyya sale
is beneficial to the mu%a is contradicted by a statement of “some of
the high disciples of Malik (ba'd kibar ashab Malik).” They are of the
opinion that when the estimated quantity of the ‘anyya is equal to

In other words, the mua does not

28 Sahntin, Mudawwana, 4:259.

79 Baji, Muntaqa, 4:225.

20 Sahnun, Mudawwana, 4:259.

%1 Sahntn, Mudawwana, 4:259—60; Malik-Shaybani, Muwatta’, 267. See also,
Tahawi, Sharh, 2:213.
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or less than 5 wasgs, it is prohibited to conclude an ‘ariyya sale over
only part of the ‘aryya. To justify this solution, they state:

Permission in [donation of] ‘ariyya and its sale are given in consider-
ation of the trouble caused by the mu%a to the mu% when he comes
in and goes out of the orchard. If the mu97 buys only part of it [viz.
‘arypa] and does not stop [the trouble] while it is easy for him to buy
all the ‘aryya, he is considered to seck the excess and profit (al-fadl wa-
’l-ribh), and the sale is suspected of [being a disguise of] a muzabana.*

Although this text concerns the case of a mu97, the same reasoning
must apply to one who has acquired the orchard from him. It is
not clear what is meant by “excess and profit,” but I infer that in
an ‘ariyya sale the mu97 exchanges in equal quantity dried dates for
ripe dates whose market value is much higher than that of dried
dates. This inference is confirmed by the statement of al-ShafiT that
the purpose for which the Prophet permitted an ‘aryya sale is to
enable someone who does not have money but has dried dates to
eat ripe dates.”™ This statement implies that ripe dates (like ‘aripya)
are preferred to dried dates. In addition, Ibn Qayyim al-Jawziyya
refers to those who maintain that a person who swears by God that
he will not eat fruit does not break his oath if he eats ripe dates,
grapes or pomegranates, because “these three are among the best
fruits and each of them is the best of its kind, so that they do not
fall under the rubric of ‘fruit’.”?*

We cannot therefore accept the explanation of Malik that an ‘ariyya
sale 1s permitted because it is beneficial to the mu%a.

Second, his explanation cannot account for the reason why for an
‘artyya sale to be valid it is necessary that the estimated quantity of
the ripe ‘ariypa to be sold do not exceed 5 wasgs when dried. What
is curious about this rule is that when the estimated quantity of ‘aryya
exceeds 5 wasgs, the mu7 or a person who has acquired the orchard
from the mu% can definitely offer an ‘aryya sale to the limit of 5
wasgs. In other words, an ‘ariyya sale can be concluded with respect
to only part of the ‘argyya, so that the mu%a still can enter the orchard.

(2) Regarding the case in which the mu97 himself offers an ‘aryya
sale, Malik states as follows: a person, who has donated as ‘ariyya his

282 Sahntn, Mudawwana, 4:263.
%5 Shafit, Ikhtilaf, 197.
%% Tbn Qayyim al-Jawziyya, [9am, 3:340.
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dates, grapes, figs or walnuts or such like, wants to repurchase them
when it has become ripe. If he gives fruit of the same kind as the
‘ariypa in exchange, the execution of the contract can be delayed,
provided that the ‘ariyya and the dried fruit are simultaneously deliv-
ered and that they are estimated to be equal in quantity if the ‘ariyya
is dried.”®

Malik does not mention the condition under which the mu%7 can
offer an ‘ariyya sale. This may mean that the mu97 is free to offer it.
In fact al-BaradhiT writes that according to Malik the mu%7 can offer
an ‘ariyya sale whatever his motive may be.?*

This rule looks strange. As we have seen, the ‘@riyya sale is unfa-
vorable to the mura. Why is the mu%7 authorized to impose an unfa-
vorable transaction on the mu%a? Does it not contradict the benevolent
nature of the donation of ‘ariyya? Al-Shaybant states, however, accord-
ing to the Medinans “legally it is incumbent on him [viz. mu%a] and
it is binding for him to consent to it [viz. ‘aryya sale| (wa-huwa ‘alay-
i wagib yalzamu-hu fi al-hukm)®® if the mu%7 suffers from the mu%a
entering his orchard. Al-Baradhi‘T quotes “some disciples of Malik”
as having stated that only when the mu% wants to prevent the mu‘a
from entering the date orchard can the mu97 offer an ‘ariyya sale.?®®
They seem to have taken into consideration the benevolent nature
of the donation of ‘ariyya.

Turning to jurists other than Malik, as has been mentioned, al-
Shafi'T states that the ‘ariyya sale is a sale especially permitted to
enable those who have only dried dates to eat ripe dates. He quotes
a hadith transmitted by Zayd b. Thabit (d. 45/665—6, 48/668-9,
51/671-2 or 55/674-5): “The Prophet has permitted the owner of
‘artyya to exchange it for the estimated equivalent [in dried dates].”*
Likewise Abt ‘Ubayd al-Qasim explains that the Prophet permitted
the poor who have neither gold nor silver, but have dried dates to
buy ‘ariyya in exchange, so that the poor can eat ripe dates.””

Once again, these explanations have difficulties. First, if the pur-
pose of an ‘ariyya sale were to enable the poor to eat ripe dates, an

2 Sahnun, Mudawwana, 4:258.

26 Baradhi‘t, Tahdhib (MS Tunis), 157b—158a; ibid. (MS Paris), 163b.

%7 Shaybani, Huja, 2:549-50.

28 Baradhi‘t, Tahdhib (MS Tunis), 157b—158a; ibid. (MS Paris), 163b.

29 Shafir, Ikhtilaf, 197. For this hadith, see also Malik-Hadathani, Muwatia’, 191,
no. 226.

20 Abu ‘Ubayd al-Qasim, Amwal, 590, no. 1460. See also, ShafiT, Umm, 3:55.
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exchange of ripe dates for dried dates would be permitted, whether
or not the ripe dates are ‘@ryya. Second, these explanations do not
account for the rule that the quantity of fruit exchanged cannot
exceed 5 wasgs. One wasq denotes load that a camel can carry and
is equivalent to 60 sas.*" For jurists, “the value of the sa“is 26 2/3
nitls or ratls, the ntl being equivalent to 128 Meccan drams and the
dram equivalent to 50 2/5 grains of barley.””” According to this
definition, 5 wasgs are approximately equivalent to 51,600,000 grains
of barley. Although this does not give us a clear idea about how
much this might be, two examples do: first, annual zakat is levied
on one kind of crop if its measure reaches 5 wasgs (or 300 sa‘s).*”
We can infer therefrom that 5 wasgs represent the minimum food
requirement for a family for one year. Second, according to the
Shafiis, a poor husband is obliged to supply to his wife one mudd
of food a day, and a husband of an average income, one and a half
mudd.** Accordingly, the quantity of food that a hushand must sup-
ply to his wife is equal to 365 mudds per solar year for a poor hus-
band, and 547.5 mudds for a husband of average income. As one
mudd is equivalent to a quarter sa*" 365 mudds is equivalent to 91.25
sa‘s or 1.52 wasqs, 547.5 mudds to 136.875 sa‘s or 2.28 wasgs. This
is to say, b wasgs represent the quantity of foodstuffs that two or
three adults consume in one year. Therefore, it is almost impossible
for a man or his family to consume 5 wasgs of dates before the sea-
son is over. This is why I think that the explanations of al-Shafi‘t
and AbT ‘Ubayd are unable to account for the rule limiting the
quantity of dates exchanged to 5 wasgs or less.

We have seen that the explanations given by the Muslim jurists
are not persuasive. Those of al-ShafiT and Abta ‘Ubayd al-Qasim
are difficult to accept. Malik and his disciples, who make efforts to
justify the positive solutions regarding an ‘ariypa sale, do not succeed
in their attempt, because they are bound by the idea that the dona-
tion of ‘ariyya is a gratuitous act.

Coulson attempts to detect the economic meaning of the ‘ariyya
sale. He writes referring to the ‘ariypa sale in the early Islamic period:

W1 <Utbt, Mustakhraja, 2:493; ITbn Manzur, Lisan, 10:378b.
22 A, Bel, “Sa‘,” in EI, new edition, 8:654b.

293 <Utbt, Mustakhraja, 2:493.

2% Shirazi, Tanbih, 207; Nawawi, Minhaj, 3:426.

% Baji, Muntaga, 2:91.
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One type of customary contract common in the society of this period,
where there was little floating capital, was the barter of unripe date
on the palm against their calculated value in edible dried dates, when
the owner of the growing dates found himself in need of foodstuffs.
Known as the barter of ‘arapa this contract obviously involved a cer-
tain degree of risk and uncertainty. Nevertheless the early jurists accepted
the validity of the barter of ‘@aya, doubtless because considerations of
the need of the owner of the unripe dates outweighed the possible ele-
ment of 72ba involved . . .

Some jurists, indeed, sought to restrict the barter of ‘@raya to the
one particular case where the two parties involved are the owner of
the palm tree itself and the person who has the usufructory right to

its crop, the latter trading the growing dates against edible dates sup-

plied by the tree’s owner.**

I agree with his thesis to the extent that there were cases in which
the owner of growing dates who was in need of foodstuffs would be
forced to sell premature dates and that he could benefit from the
barter referred to in the first paragraph. But his thesis has problems.
First, during the lifetime of Malik the established rule was that only
when ‘ariyya has become mature and eatable can it be exchanged
for dried dates. That is to say, the mu7d was supposed not to be in
need of foodstuffs at the moment of ‘aripya sale. To sustain his the-
sis, it is necessary to show that this rule was introduced at some
point in time. Second, his thesis cannot explain why the mu97 can
impose an ‘aryyya sale on the mu%a: according to the second para-
graph, it is not the mu%7 but the mu%a in need of foodstuffs who can
offer an ‘ariypa sale. Third, his thesis cannot explain why the quan-
tity of ‘ariyya exchanged for dried dates cannot exceed 5 wasgs, which
1s by far greater than the quantity the mu%d and his family need.
To detect the nature of the ‘aryya sale, let us examine more closely
the nature of the donation of ‘ariypa. According to the Maliki jurist
Ibn ‘Abd al-Barr, the donation of ‘ariyya (17¢°) falls under the rubric
of acts consisting in gratuitously giving the manfa‘a, rather than the
substance (ragaba), of an object. Minha, khbal, itrag and iskan belong
to the same rubric. Minha is the donation of milk of an animal.
Ikhbal denotes the donation of manfaa of a riding animal, the beneficiary
being authorized to ride it or lease it for a rent. [trag denotes giv-
ing a male animal for mating. Iskan denotes the right to live in a

26 Coulson, Commercial Law, 13.
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house.”” Ikhdam, i.e. giving the right to make a slave work, is included
in this rubric. Ibn al-Qasim says that Malik stated: a person who
has given by minha milk of a camel, a cow, a sheep or a goat for
one or two years or more cannot revoke the minka. Conversely, a
person who has given the right to make a slave work (akhdama) or
to live in a house (i.e. iskan) can repurchase this right from the
beneficiary in consideration, whether it consists of dinars, dirhams
or goods, and whether the payment is prompt or deferred.”® Therefore
the rule seems to be that a person who has donated the manfa‘a of
an object cannot simply and purely revoke the donation, but only
by providing the beneficiary with a consideration can he repurchase
the manfa‘a.

The question then arises: what does the consideration consist of
with respect to the donation of ‘@ryya? To answer this question, let
us consider the sales of ‘ariypa other than the ‘ariyya sale. Malik states:

(1) If the mu% buys the ‘ariyya with dinars or dirhams, no restraint
is put on the amount of money and the payment can be prompt
or deferred.

(2) The same rules apply if he provides the mu%a with goods other
than foodstuffs.

(3) I he provides foodstuffs of a different kind from that of the
‘aryyya, the harvest of the ‘ariyya and the exchange of the ‘aryya
for the foodstufls must be completed before the contractual ses-
sion i3 over, in accordance with the prohibition of 7@ of delay.
But no restraint is put on the quantity of the ‘ariypa or the
foodstuffs.?”

It is important to note that unlike an ‘aryya sale as defined by Malik,
in these sales the mu%7 apparently cannot determine the terms of sale
against the will of the mu%a: the conclusion or otherwise of sale and
the amount or quantity of consideration are determined only through
agreement between the two parties. The ‘ariypa sale, which can be
imposed by the mu%7 on the mu7a, is exceptional from this point of
view. This exceptional rule is easily understood if we assume that

27 Tbn ‘Abd al-Barr, Tamhid, 2:324. For iskan, see also Ibn Abt Shayba, Musannaf,
4:284, nos. 20105-115.

2% Sahniun, Mudawwana, 4:265-66. Al-Shaybani says that the owner can revoke
the minha at his will. Shaybani, Amali, 32.

29 Sahnun, Mudawwana, 4:258.
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the ‘aryya sale originated from the mu%7’s right to repurchase the
‘aryyya, whereby the mu97 was required to provide the mu%a with the
estimated quantity of the ‘arpya when dried. But this explanation
raises some questions: first, as will be demonstrated, the mu7ad used
to be required to irrigate the orchard in which the ‘ariyya trees stand.
Is it not unjust, however, that the mu%a, who has worked in the
plantation, is required to agree to an ‘aryya sale, by which the mu%a
exchanges the ‘ariyya for dried dates whose market value is lower
than that of the ‘ariyya? Second, if the purpose of the donation of
‘anyya 1s to feed those who are in need of foodstuffs, why does the
owner of a date orchard not give the mu%a dried dates at the out-
set, rather than later require the mu%a to relinquish the right to the
‘aryyya in exchange for dried dates? Third, if a mu%a is in general in
need of foodstuffs, how can he earn foodstufls before the ‘ariyya
becomes mature and catable?

In my view, we can answer these questions if we assume that a
mur? used to give a mu7a dried dates when or immediately after the
former donated ‘@ryya to the latter and that the latter repaid it with
part of the ‘ariypa he harvested. We have seen that the Prophet is
reported to have prohibited an exchange of ripe dates for dried dates
when a delay occurs.” This may suggest that originally the muzabana
or the ‘ariyya sale could be an exchange with delay, e.g. a sale of
dried dates for ripe dates. This assumption is sustained by the fol-
lowing statements. The first is the statement ascribed to the Egyptian
muftt Yazid b. AbT Habib (b. 53/672-3; d. 128/745-6)"' by the
wsnad: Ibn Wahb—the Egyptian qadi Ibn Lahi‘a (d. 174/790-1).
Asked about ‘ariyya, Yazid is reported to have said:

Suppose that someone has designated as ‘aryya trees (af‘ama, literally
“fed”) one or two or three date palms. The Prophet—peace and bless-
ings of God be upon him—used to permit one who was gifted with
‘artyya to sell it before it became mature and eatable (Kana Rasal Allah—
salla Allah ‘alay-hi wa-sallama—ryuwrkhisu Li-ladht uttma-hunna an_yabta-hunna
qabla an yabduwa salahu-hunna).***

300 Tahawt, Shark, 2:199.

%1 Tbn Hajar al-Asqalani, Tahdhib, 6:201, no. 8881.

%02 Sahnun, Mudawwana, 4:260. We read, following this statement: “The Prophet
permitted this because He hoped completion of what is good and prevention of
damage and tightness (itmam al-ma‘rif wa-tarh al-madarra wa-"l-dig).” This interpola-
tion seems to be added by Ibn Wahb.
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The second is the following statement transmitted by the wsnad: Yazid
[b. Hartn]—Sufyan b. al-Husayn:*”

‘Araya are date palms [whose fruit was| donated to the needy. Since
they could not wait [until fruit became mature and eatable], it was
permitted to them to sell it in exchange for dried dates as they pleased.*”

Since later jurists unanimously prohibit the selling of fruit on a tree
before it becomes mature and eatable, these statements must have
originated before this prohibition was generally accepted. We have
seen that according to Ibn ‘Abd al-Barr, the beneficiary of #hbal,
i.e. the donation of manfa‘a of a riding animal, is authorized to ride
it himself or lease it for a rent. It is sound to assume that a mu‘a
had a similar right. If so, a mu%a could sell the ‘aryya to the mu“7
at the moment of or immediately after its donation. On this assump-
tion I infer as follows: the mua bought dried dates from the mu%7
at the moment of or immediately after the donation of ‘ariyya, and
received them without delay. Subsequently he paid for them with
the ‘argyya when it became mature and eatable. We can imagine that
the mu7 usually donated ‘ariyya on the condition that the mu%a agreed
to this sale, i.e. the original ‘aryya sale. By assuming this, we can
justify two rules adopted by Malik.

(1) The rule that the ‘ariyya must be exchanged for dried dates in
equal quantities on the supposition that the ‘ariyya is dried is easily
explained, because otherwise the ‘@nyya sale would constitute an inter-
est on a loan.

(2) The rule that the quantity of the ‘ariypa exchanged for dried
dates cannot exceed 5 wasgs when dried can be explained if we take
two points into consideration. First, a mu%a, who is generally in need
of foodstufls, needs to procure foodstufls for consumption. Second,
as noted, an ‘aryya sale is unfavorable to a mu%a. In my view, in an
attempt to safeguard the interest of the mu%a, who is in a weak posi-
tion vis-a-vis the mu%7, i.e. the owner of the orchard, the Medinan
jurists set the upper limit of the quantity of dried dates that the mu%a
recetves from the mu97 at 5 wasgs, which 1s equivalent to the aver-
age quantity of foodstufls consumed by two or three adults in a year.

%5 The Iraqi traditionist Sufyan b. Husayn b. al-Hasan Abt Muhammad al-
WasitT is reported to have died in the reign of the fifth Abbasid caliph Hartn al-
Rashid (r. 170-93/786-809). Ibn Hajar al-‘Asqalani, Tahdhib, 2:350-51.

%0t Bukhari, Sahih, buyt‘, 84.
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I have alluded to the possibility that muzabana was a share-crop-
ping contract undertaken in a date orchard, in parallel with muhaqala,
by definition (3) (see p. 280). The following text from the Mudawwana
suggests that according to some Medinan jurists the donation of
‘ariyya was accompanied with a share-cropping contract. When Sahntn
asked Ibn al-Qasim who of the mu%a and the mu% is obligated to
irrigate the orchard and pay zakat, Ibn al-Qasim replied:

Malik said to me, “Irrigation and payment of zakat are the responsi-
bility of the owner of the orchard.” The same rule applies if he divides
the orchard among the poor. As you know, if the owner gives the
dates found in the orchard to the poor as sadaga, the responsibility of
irrigation 1s incumbent on him, it being prohibited to deduct wages
from among the dates [given as sadaga] for those employed [for irri-
gation]. This is what I heard long ago from someone whom I trust.
This point of view is demonstrated by the following reasoning: if some-
one donates [in an ordinary donation] the dates found in his orchard
or date palms before the dates become ripe, the responsibility of irri-
gation is incumbent on the donee and he owes payment of zakat if
the quantity of the dates reaches the definite minimum value (nisab);
otherwise zakat is not due. This is not the case with ‘@riyya: irrigation
and payment of zakat are the responsibility of the one who gives ‘aryya,
rather than the mu7a, whatever its quantity may be, if it reaches the
definite minimum value. If someone donates [in an ordinary donation]
the dates found in his orchard or the dates produced by several date
palms found there for several years, he cannot purchase any of ripe
dates from the donee in exchange for the same quantity of dried dates
as estimated at the moment of harvest and all that he can do is to
buy them with dirhams or dinars, just as it is permitted for a third
person to buy them [viz. ripe dates given in an ordinary donation] or
ripe dates given as sadaga [with dirhams or dinars].*®

Sahntin continued to ask Ibn al-Qasim about the case of the owner
of an orchard who gave ‘ariyya with respect to an unspecified share
of the date palms standing there, say one-half or one-third. Ibn al-
Qasim responded as follows:

What I heard directly from Malik and what reached me from him is
that he said, “Irrigation is the responsibility of the one who gives ‘@riyya.
If it were the responsibility of the one who is given the ‘ariyya when
‘arypa trees are designated in terms of a share, say one-half or one-
third, it follows that when dates to be produced by specific date palms
are given as ‘aryya, irrigation and payment of zakat would be the

395 Sahntin, Mudawwana, 4:267—-68.
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responsibility of the mua. But the [donation of]| ‘ariyya is different from
an ordinary donation (hba). The rule is that when ‘aryya is given irri-
gatlon and payment of zakat are the resp0n51b111ty of the one who gives
‘aryya, and the one who is given ‘@iyya is under no obligation. [To
the contrary,] if specified date palms or a share of the orchard are
donated in an ordinary donation or a famir®® for several years, irri-
gation is the responsibility of the donee.” This is the best solution.
The authorities that I have met of our colleagues (kibar man adraktu
min ashabi-na) applied to [a donation of] ‘ariypa the same rule [regard-
ing the other types of donation] and treated ‘@rzyya in the same way
as an ordinary donation, but Malik rejected this to distinguish between
them regarding zakal and irrigation.*”

Malik argues as follows: if the mu%a were required to irrigate the
‘aryya trees, he would be required to irrigate the entire orchard when
the ‘ariyya trees are defined in terms of a share in it, since it is impos-
sible to separate the ‘ariyya trees. Therefore a mura who is gifted
with specified ‘ariyya trees would also be required to irrigate the entire
orchard. This solution is unacceptable, because it enables the mu%7
to further exploit the mu%a, who is required to consent to an ‘ariyya
sale offered by the mu97. This is why Malik sees no harm in oblig-
ating an ordinary donee, who is not required to consent to an unfa-
vorable sale like an ‘ariyya sale, to irrigate the entire orchard, whether
gifted date palms are specified or defined as a share of the orchard.
Conversely, some Medinan jurists did not hesitate to treat a mu7a
in the same manner as an ordinary donee. We might assume that
this was the original solution: whether the mu%a is required to irri-
gate the orchard and to what extent he is required to do so were
decided according to the agreement reached between the mu% and
the mu‘a, but the former, who is in a stronger position, would usu-
ally impose his decision on the latter. If the mua is required to irri-
gate the entire orchard or part of it, the donation of ‘aryya is a
constituent element of a contract combining a sale of dried dates for
part of the ripe ‘@riyya and a share-cropping contract in which the
mu‘ra receives the ripe ‘ariyya as his share.

%06 Tts meaning is not clear, but it seems to be synonymous with “wmra,” by
which is meant a life-long donation.
7 Sahnun, Mudawwana, 4:268.
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Synthesis

By closely examining the positive rules regulating the ‘ariyya sale as
described in the Mudawwana, 1 have shown that they can be explained
on the assumption that they originated from a contract combining
the donation of ‘aryya, a sale of dried dates to be paid for with (part
of) the ‘aryya, and a share-cropping contract undertaken in the
orchard of the mu%. I suspect that the muzabana, which is defined
by the later jurists as the exchange of dates for dates like the ‘ariyya
sale, was originally similar to this complex contract.

The reason why muzabana was prohibited is not clear, but I sur-
mise that this was because it substantively is an interest-bearing loan,
for the cultivator was obligated to work in the orchard in addition
to the repayment of the dried dates. In fact, Ibn “‘Umar (d. 73/693)
is reported to have held that the obligation of the borrower consists
only of the repayment with what is equal in sort, quantity and qual-
ity to what he borrowed, and that it amounts to 76a@ to charge him
with any extra-obligation. Malik ascribes similar opinions to the
authoritative Medinan jurists al-Qasim b. Muhammad (d. 101/719-20,
10277201, 106/724-5, 107/725-6 or 112/730—1) and Salim b.
‘Abd Allah b. ‘Umar (d. 106/725).*®® The prohibition of riba of delay
in the exchange of foodstuffs for foodstuffs must have been invoked,
as reflected in the Prophetic hadith: “The Prophet prohibited an
exchange of ripe dates for dried dates with delay (bay* al-ruth bi-’I-
tamr nast’atan).”*

I infer that the complex contract including an ‘ariyya sale was intro-
duced to circumvent the prohibition of muzabana. This contract was
tolerated probably for two reasons, one theoretical and the other
practical. First, the contract contains a gratuitous act, i.e. the dona-
tion of ‘argyya, so that it is not subject to the prohibition of rba of
delay. Second, it is necessary to procure foodstufls for the needy to
live on. Thus the jurists tolerated the contract on the condition that
the mu%a is not required to receive more dried dates than he needs,
1.e. 5 wasgs. The donation of ‘ariypa had been known, but it was a
new idea to combine it with the employment of a mu%a for culti-
vating the orchard and a sale of it in exchange for dried dates.

38 Sahnun, Mudawwana, 4:133—134.
39 Tahawt, Shark, 2:199.



294 CHAPTER THREE

I infer also that subsequently the introduction of the prohibition
of the sale of fruit on a tree before it becomes mature and eatable
forced the Medinan jurists to redefine the ‘ariyya sale: an ‘ariyya sale
now should be concluded after the ‘arippa becomes mature and eat-
able, and the delivery of both of the ‘@riyya and the dried fruit should
be completed at the moment of harvesting the ‘ariypa, which may be
posterior to the contract. Inasmuch as the rule still remained that
the mu%7 could impose an ‘ariypa sale on the mu%a, the Medinan
jurists retained two rules to protect the mua: first, the ‘ariyya should
be exchanged for dried fruit whose quantity is equal to the estimated
quantity of the ‘@riyya when it i1s dried; second, the quantity of the
‘ariypa to be exchanged should not exceed 5 wasgs when dried. To
justify the first rule, the Medinan jurists applied the prohibition of
rba of excess, which originated in the Umayyad monetary reform,
to the ‘ariyya sale. This is why in the above-cited description from
the Muwatta® (see p. 278) the application of the prohibition of rba
of excess 1s limited to “[w]hatever can be made into dried fruit to
be stored and eaten,” which coincides with the definition of an ‘ariyya.
We have also seen that the exchange of wheat for wheat (i.e. muhaqala)
was subject to the prohibition of 7@ of excess. Since wheat also can
be stored (it is dry from the outset), the Medinan jurists defined the
riba foodstuffs as the class of foodstufls that can be dried to be stored.

Section 5 Origins of the prohubition of riba

In the foregoing arguments I have tried to explore the origins of the
prohibitions of rba. My arguments are summarized as follows.

(1) It seems that in the carliest period the interest on loans was
understood as the 726a prohibited in the Qur’an, but it was not the
rba properly speaking, i.e. that understood in the Prophetic hadiths
as such. But the prohibition of interest on loans is the direct origin
of the prohibition of 6@ of delay in an exchange between two objects
that are equal in utility (according to the Medinan jurists) or between
two objects of the same kind (according to the Iraqi jurists) even if
they do not fall under the rubric of 7b6a goods referred to in Prophetic
hadiths.

(2) The prohibition of 7ba of excess in ‘gold for gold, silver for
silver’ was introduced as the result of the Umayyad monetary reform.
In the 70s/690s the Umayyads decided to issue their own coins
instead of the Byzantine gold coins and the Sasanian silver coins,
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whereby they tried to exploit people in two ways. First, when they
gave new coins to people in return for bullion and spurious coins,
they collected a commission for the minting. Second, they tried to
exchange a new lighter coin for the older heavier coin at face value,
1.e. without making up for the difference in weight, contrary to the
current practice according to which gold and silver were sold and
bought according to their weight. The Umayyad policies seem to
have been favorably received by some Iraqis, but they met with
strong opposition from the Medinans represented by Ibn al-Musayyab.
Both pro-Umayyad hadiths and anti-Umayyad hadiths were put into
circulation, and the latter, which represent the prohibition of r6a of
excess as understood by the later jurists, came to be generally accepted.

(3) The prohibition of rba of delay was introduced primarily to
regulate accord and satisfaction in a credit sale.

(a) In Medina, the seller of an object delivered to the buyer under
a credit sale was originally authorized to take it back if the buyer
was insolvent when payment was due, so long as it was found in
the possession of the buyer in its original state. But according to this
rule, if the buyer had transferred it to a third person, the seller could
not pursue the third party. In an attempt to protect the seller more
efficiently, the Medinan jurists introduced the prohibition of rba of
delay as regards the exchange of foodstuffs sold under a credit sale
for foodstuffs. This is the origin of the prohibition of 7ba of delay
in the exchange of ‘wheat for wheat, dates for dates, etc.” However,
when the Medinan jurists introduced another rule that enabled the
seller to pursue a third person to which the now insolvent buyer
had transferred ownership of an object that had not been paid for,
the original definition of 76a foodstufls was abandoned to be replaced
with a definition derived from the ‘@ryya sale. The Medinan prohibition
of nba of delay in money was introduced for a systematic reason.

(b) In Iraq, in an attempt to safeguard a third party who might
have a claim of restitution on an item found in the possession of an
insolvent merchant, some jurists represented by “al-Zuhr1” tried to
place restraint on accord and satisfaction in a credit sale by intro-
ducing the general presumption that goods found in a buyer’s pos-
session sold by the same unit (weight or measure) as the object that
has been delivered to the buyer are the subject of a claim of resti-
tution by a third party. This is the origin of the prohibition of rba
of delay in an exchange of an item sold by weight for another item
sold by weight and an exchange of an item sold by measure for
another item sold by measure. Although the majority of the Iraqi
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jurists including the Hanafis subsequently abolished any restraint on
accord and satisfaction in a credit sale, they accepted the definition
of nba goods as items sold by measure or weight.

(4) The prohibition of 7iba of excess in ‘wheat for wheat, dates for
dates’ has its origins in a doctrinal development concerning share-
cropping contracts.

(a) In Iraq, those jurists who argued against a share-cropping con-
tract invoked the prohibition of 76a of excess in ‘gold for gold, sil-
ver for silver’ and the prohibition of 76 of delay in an exchange
of an item sold by weight for another item sold by weight and an
exchange of an item sold by measure for another item sold by mea-
sure. By combining the two prohibitions, they could easily produce
the rule that the exchange of an item sold by measure for another
of the same kind must be completed on the spot and in equal mea-
sure, and justify the prohibition of share-cropping contract as an
application of this rule by interpreting it as an exchange of wheat
for wheat, i.e. an item sold by measure.

(b) In Medina, the muzabana was a complex contract combining
a share-cropping contract and a sale of dried dates for consumption
in exchange for ripe dates distributed to the cultivator, which sub-
stantially violated the prohibition of an interest-bearing loan. The
complex contract combining the donation of ‘ariyya, an ‘ariyya sale
(i.e. the sale of ‘ariypa for dried dates) and a share-cropping contract
was introduced to circumvent the prohibition of muzabana. However,
the introduction of the prohibition of the sale of fruit on a tree
before it becomes mature and eatable forced the Medinan jurists to
redefine the ‘@ryya sale. Since the rule still remained that a mu%7
could impose an ‘@ryya sale on the mu‘a, they retained the rule that
the ‘ariypa should be exchanged for dried fruit whose quantity is equal
to the estimated quantity of the ‘@riyya when it is dried. To justify
this rule, they applied the prohibition of 7ba of excess, which had
been formed in the course of the Umayyad monetary reform, to the
‘ariypa sale. This is the origin of the Medinan prohibition of riba of
excess in ‘dates for dates.” By combining it with the prohibition of
excess in ‘wheat for wheat,” i.e. muhdqala, they defined the riba
foodstuffs as the class of foodstuffs that can be dried to be stored.

These prohibitions that originated in various transactions were
brought together to be crystallized in the prohibition of 7ba repre-
sented by the Prophetic hadith:
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The Messenger of God said, “If gold is paid for gold, silver for silver,
wheat for wheat, barley for barley, dates for dates, salt for salt, pay-
ment should be made like for like (sawa’ bi-sawa’), equal for equal (muthl
bi-mithl), and hand to hand; if these species (gnas, sg. jins) differ, [you
may] sell them as you please, if payment is made from hand to hand.”

On the one hand, I have demonstrated that the prohibition of riba
of excess in ‘gold for gold, silver for silver’ and the prohibition of
excess in ‘wheat for wheat, dates for dates,” and the Medinan prohibi-
tion of riba of delay in ‘gold for gold, silver for silver’ were introduced
after 75/694-5 when Umayyad monetary reform was undertaken.
On the other hand, the earliest Hanafis and Malik were acquainted
with this or similar Prophetic hadiths and argued issues concerning
the prohibition of 7ba from them. It follows that the prohibition of
rba was established as a general principle governing the Islamic law
of property in the first decades of the eighth century.






CONCLUSION

In the Introduction, I posited two purposes of this study. The first
purpose was to explain the positive solutions regarding civil liability
(daman), several special types of sale, i.e. what the later Hanafis called
‘trust sales’ and salam (or salaf), and the prohibition of rba, by trac-
ing their respective historical developments. The second purpose was
to clarify the reason why the system of Abt Hanifa and that of
Malik became predominant in Iraq and the Hijaz respectively, and
were later transformed to become the Hanafi and Maliki schools. I
advanced two hypotheses. First, Abu Hanifa and Malik were the
authoritative representatives of the systems that later took their names,
in other words, they emerged as systematizers of the existing rules
that had been established prior to them. Second, the jurists active
in the first decades of the eighth century, i.e. before Abu Hanifa
and Malik stood out as authoritative jurists in Iraq and Medina
respectively, had established the abstract rules that characterize the
Islamic law of property, such as the prohibition of ribd or the pro-
hibition of ignorance (jahl, jahdla) and uncertainty (gharar).

To verify the first hypothesis, I have demonstrated, in Chapter
One, how the earliest Hanafis elaborated their doctrine about usurpa-
tion, which sought to make the usurper liable for damage or loss to
the usurped object, whatever its cause, by making use of the exist-
ing rules regarding pledge, rent of an animal, the sale of a specific
object and unauthorized agency that they inherited from their Iraqi
predecessors (with the possible exception of unauthorized agency).
Most of these rules are ascribed to the Iraqi jurists one or two gen-
erations before Abu Hanifa (b. ca. 80/699; d. 150/767), such as
Ibrahtm al-Nakha‘T (d. 95/713-4 or 96/714-5), al-Sha‘bt (d. 104/
722-3, 105/723—4 or 109/727-8), al-Hasan al-BasrT (b. ca. 22/642-3;
d. 110/728) and Ibn Sirin (b. 34/654-5; d. 110/728-9), whereas
no statement or opinion is attributed to them on the subject of
usurpation. Whether these ascriptions are authentic or not, it is cer-
tain that the Hanafi system of usurpation was by no means innov-
ative. The same is true of the rules adopted by the earliest Hanafis with
regard to certain kinds of sale and direct agency, which I examined
in Chapter Two. In particular, the solutions adopted by al-Shaybani
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with regard to murdbaha retain almost intact the residual influence
of the original murabaha (the eleven-tenths or twelve-tenths sale) that
was supposed to be concluded before the original sale, whereas he
took it for granted that a murdbaha was concluded after the seller
had acquired and taken possession of the object, because the Prophet
is reported to have prohibited the sale of an object that a person
does not own and the sale of an object that he has not yet taken
possession of. The earliest Hanafis also construed the rules regulat-
ing the original murabaha to produce direct agency in which the agent
does not disclose the principal.

I demonstrated in Chapter One that Malik’s doctrine on usurpa-
tion also was inspired by the existing rules concerning pledge, rent
of an animal and sale. But his system is so artificial. He or his imme-
diate predecessors may have created it in a short period of time,
possibly under the influence of the legal concept of usurpation intro-
duced from Iraq, which was based on a religious or ethical motive.

Thus Abt Hanifa and after him his two disciples successfully elab-
orated a system that met two requirements. First, their systems were
consistent in themselves and with the existing systems. Second, their
systems were in accordance with religious or ethical norms, many
of which were already embodied in Prophetic hadiths. The same
appears to be true of Malik, although my arguments were here less
satisfactory than for the earliest Hanafis. It is impossible to decide
whether or not the system, if any, that jurists who were contempo-
raries of Abu Hanifa or Malik tried to create was less responsive to
these requirements, for few sources are extant from which to verify
this point, let alone discover for what reasons their systems could
not survive. But my conclusion is that Abti Hanifa and Malik emerged
as systematizers of early jurisprudence that grew more and more
pervaded with religious or ethical norms that were often expressed
in Prophetic hadiths.

As for the second hypothesis, I have demonstrated, through the
analysis of the rules that led to the formation of the prohibition of
rba, that the prohibition had been established as a general princi-
ple that governs the Islamic law of property in the first decades of
the eighth century, i.e. just before Abt Hanifa and Malik emerged
as representative authorities in their respective regions. Needless to
say, it remains to verify if the same is true of other abstract princi-
ples, such as the prohibition of ignorance (jahl, jahila) and uncer-
tainty (gharar).



APPENDIX

If we assume that Abu Yusuf set the share allotted to labor under
a muzara‘a at one-seventh or one-sixth as the point at which the cul-
tivator (and the landowner) receives the same share as under an agri-

cultural association, we obtain r = o 4’ whereby 71s the average
—2u—+4v
yield ratio in a season. On this assumption we reach the following
conclusions (for the definition of s, #, » and v, see p. 266).
(1) If the yield ratio is greater than 100x, % (whereby ., = $7
4t+u+v)-1
and ranges from 0.45 to 0.88) of the average yield ratio, the share
of the cultivator in a muzdra‘a in combination (A) is greater than his
share in the corresponding agricultural association. In other words,
the muzara‘a in combination (A) is usually more favorable for the
cultivator than the agricultural association, but the latter can be more
favorable than the former in a bad season.

(2) Whether the share of the cultivator in a season in a muzara‘a
in combination (B) is greater or smaller than his share in the cor-
responding agricultural association depends on whether the yield ratio
of the season is greater or smaller than the average yield ratio. In
other words, the expected share of the cultivator in a muzara‘a in
combination (B) is exactly the same as in the corresponding agri-
cultural association.

(3) Empirically speaking, the share of the cultivator in a muzaraa
in combination (D) is necessarily greater than his share in the cor-
responding agricultural association. That is to say, the muzara‘a in
combination (D) is always more favorable for the cultivator than the
agricultural association.

I will demonstrate these conclusions. Before doing this, let us add
1 1 1
—Su<— because if u is equal to — ,
10 5 10
when the yield ratio of a season is equal to 100 % of the ave-
rage yield ratio, the ratio of the share of the landowner in an

. i roo 1 1 .
agricultural association ([, = (—+—+m)-—) to that of the cultivator

2 2 2

another assumption, i.e.
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(c, :(i_l_m).l) ranges from 1.6 to 2.3 under the assumption
2 2
5 <7 < 30 (which assumption seems to be sound, as will be shown),
L. . 1
which is too unfavorable to the landowner. If u is equal to — , the

contribution of cattle 1s estimated at 40% 1in relation to the remain-

ing produce after deducting kharaj, which is too high a ]percentage.
1

Therefore I think that we are allowed to assume that B Su< g

(1) In a muzara’a in combination (A), the share of the cultivator,
who supplies labor, seed and cattle is given as:

¢, = (t+u+ovpx

His share under the corresponding agricultural association (c,) is:

w1 1
¢, =(—+—+m)—
2 2 2
Therefore,
1 I
Cp—C =(t+tutov——)x—(—+—)
4 4 2
. 1 .
By using r =———, we obtain
1-2u—4v

@u+u+@—qx—a—%)

c, —C, =

o 41— 2u — 4v)
As it is improbable that ¢ + u + v is smaller than 1/4, ¢, — ¢, is an
1—4v
increasing function. Therefore if ¥ > ———— =x,, then ¢, > ¢,
4t+ut+v)—1

If x< x,, then ¢, < ¢, What is the number of x> To estimate it, I
show it is allowed to assume that ¢ is greater than 5. Then the share
corresponding to land is rs. The share corresponding to seed is 7,
but as seed is sown, the net profit corresponding to seed is 7t — 1.
It should be noted that the Hanafis prohibit deducting the quantity
equal to the sown seed before distributing the produce.! Let the

! Kasani, Bada’i (1402), 6:178; ibid. (1418), 8:268; Sarakhst, Mabsiat (n.d.), 23:17;
ihid. (1421), 23:20; Qadt Khan, Fatawa, 3:175.
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ratio of the net profit deriving from seed to the produce after the deduc-
- a 1
ol a. Thus we obtain ¢ = —+—. Taking
r/2 2 r
. . . 1 11 1 1
into consideration that —<u<—,—<v<—and s+¢+u+ov=—, we get
10 5 7 6 2

tion of kharaj be a, that is,

1 9
l—s=l—(——l-u—0v)22——

2 35
a 1 .
As t=—+—, we obtain
2 7
2 9
[—s>a+=——
r 35

11
This number is greater than 0, ifa > — = 0.16 when r < 20. As Ashtor

estimates the average yield ratio of E7g0ypt of the later Middle Ages
at about 10,” we are allowed to assume that the average yield of
the Sawad at less than 20. As it is improbable that the ratio of the
net profit deriving from seed is set at less than 16% of the produce
after the deduction of khardj, we may assume that s < ¢ But in the
following I assume that s = ¢ for the following reason: my purpose
is to demonstrate that the number of ¢, — ¢, is positive on the con-
dition that x is greater than x, which is smaller than 1. As it is obvi-
ous that ¢, — ¢, 18 an increasing function of ¢ if this demonstration
is made on the assumption that s = £ this demonstration is valid
on the assumption that s < ¢ Thus on the assumption that s is

1 1-4v ox, —(4u+])
equal to ¢, u=—=2t—v and x, = . As —=—2<0 and
axe _(1 _ 4‘?)) 2 ) 2(7,[ + ZJ) ) al) Q(u + U)
— =———-<0, «, 1s a decreasing function of both # and ». See
du  2u+v)
Graph 1 for the range covered by x,. The range between two curves,
5(1— 40) 1 5(1— 40)
x,=—— (foru=—)and x, = , (for u=—) represents the
1+10v 10 2+100

number of x, for a given number of v. Graph 1 shows that when
1 1 . .

0.143 = — <y < — = 0.167, then x, is smaller than 1. More exactly, if
7 5

the yield ratio of a season is superior to — = 0.45 of the average

11

2 Ashtor, Social and Economic History, 50.
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. . 1 1 1
yield ratio (when u=—, »=—), or— = 0.88 (when u = —,» = —), then
5 6 17 10
¢n > ¢, that is to say, a muzara‘a is usually more favorable to the
cultivator than an agricultural association, but in a bad season the
latter can be more favorable. We can infer that this is why while a
muzara‘a in combination (A) is in itself valid, the cultivator is required
to give up any profit earned from the muzara‘a when it is invalid for
some reason.

X
1.6 T T T | T
S X, =5(1-4v)/(1+10v)
14 —— X, =5(1-4v)/(2+10v) |
1.2 + _
v=1/7 v=1/6
1 -
/(1/7, 15/17)
08 L .
(1/6, 5/8)
06 >
(1/7, 5/8) \
04 [ /'
(1/6, 5/11)
0.2 | || |
0.1 0.12 0.14 0.16 0.18 02 v

Graph 1
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(2) In a muzara‘a in combination (B), in which the cultivator con-
tributes labor and cattle, his share is given as:
¢ = (u + v)rx

His share in an agricultural association in the same combination
will be given as

o1 1
¢, =(—=——+mu)-—
2 2 2
Thus
1 I
Cp—C =utv——) m+———
4 4 2
o 1
By substituting r for ———, we have
1-2u—4v
(du+4v—-1)(x-1)
C?)l_cd =

41— 2u— 4v)

It is obvious that whether a muzara‘a is or an agricultural associ-
ation 1s more favorable to the cultivator depends on whether the
yield ratio of a season is more or less than the average yield ratio.
In other words, the expected profit for the cultivator is exactly the
same in the both contracts. We can infer that this is why a muzaraa
in combination (B) is exempt from any defect.

(3) In a muzdra‘a in combination (D), whereby the cultivator sup-
plies labor and seed, his share is given as

Cn = (0 + v)rx

In an agricultural association, his share is given as

e 1 1
¢, =(———+m) —
2 2 2

Thus
1 I ru (H+4v—Dx+(du+4v-1)
Cp—C =(l+tv——)x——+—=

4 4 2 41— 2u — 4v)
As 96, —¢) _ (=2upx+2u it §s an increasing function of o, for
dv (1-2u — 4v)’

it is improbable that ¢ is inferior to a half of u. Therefore, if it is
demonstrated that ¢,— ¢, > 0 when v 1s equal to 1/7, it is demonstrated
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1 1
that ¢, is always superior to ¢, when —<ov<—. If we assume once

again that s is equal to ¢, when , = l’ we obtain
7

201 =Tu)x +28u—3
43 —14u)

c"t - C(l =

whereby let us remember that s+{+u+v=—. I will demonstrate that

1

. ! ! 2 .

on the assumption that —=<u<-—, ¢,—¢, cannot be a negative

1 5
number as a matter of fact. For this purpose, note at first that
. . . . . 1—7u
¢, ¢, 1s a linear function of x. The coeflicient of x 15 —.
23— 14u)
0 1—7u 7

As — =— <0, ¢, —¢, 1s a decreasing function of
ou |23 -14u)]  23-14u)

u. Therefore, the range covered ¢, — ¢, for a given x is delimited by

—4x+13 and 3x—1

4 32
1
under stood from it, ¢, — ¢, s always a positive number when — < x < 3.
3

two straight lines,

. See Graph 2. As is easily

Since it rarely happens that the yield ratio of a season is less than
1/3 of the average yield ratio and it never happens that the yield
ratio of a season is three times higher than the average yield ratio,
a muzara‘a is almost necessarily more favorable to the cultivator than
an agricultural association. I conclude that this is the reason why a
muzara‘a in combination (D) is deemed to be invalid.
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C,.-C,
4 T T T T T T T
0, 13/4)
------- Cin-Co=(—4x+13)/4
5 [ — Cp-CL=(3x-1)/32

-1 | | |
0 1 2 3 X

Graph 2

The arguments above-mentioned is summarized as follows: I made
two assumptions. First, I assumed that Abt Yasuf set the share allot-
ted to labor under a muzara‘a in combination (c) at one-seventh or
one-sixth as the point at which the cultivator (and the landowner)
receives the same share as under an agricultural association. Second,
I assumed that Abu Yusuf applied the same share to a muzaraa in
other combinations of productive elements. I have demonstrated that
their solutions regarding a muzdra‘a in combinations (A), (B) and (D)
are well explained on these assumptions.






BIBLIOGRAPHY

Primary sources

‘Abd al-Wahhab al-Baghdadi, Al-Ma‘ana ‘ala madhhab ‘alim al-Madina Malik b. Anas,
ed. Hamish ‘Abd al-Haqq, 3 vols. (Beirut: Dar al-Fikr li-I-Tiba‘a wa-"1-Nashr wa-
I-Tawzi®, 1415/1995).

Abou Youset Yakoub, Lwre de limpit foncier (Ritdb el-kharddj) (Paris: Paul Geuthner, 1924).

Abtu ‘Ubayd al-Qasim b. Sallam, Ritab al-amwal, ed. Muhammad al-‘Imara (Beirut:
Dar al-Shuraq, 1409/1989).

Abu Yusuf, Ritab al-athar, ed. Abu al-Wafa (Beirut: Dar al-Kutub al-‘Ilmiyya, n.d.).

, Kitab al-khardj, ed. Muhammad Ibrahim al-Banna (Beirut: Dar al-Islah, 1981).

——, Ibid., (Bulaq: Al-Tab‘a al-Amiriyya, 1302/1884).

Abyani, Abt ‘Abbas al-, Masa’il al-samasira, ed. Muhammad al-‘Arasi al-Matwi
(Beirut: Dar al-Gharb al-Islami, 1992).

‘AlT Haydar, Durar al-hukkam sharh Majallat al-ahkam, 4 vols. (Beirut, Baghdad:
Maktabat al-Nahda, n.d.).

Ash‘art, Abt al-Hasan b. Isma‘il al-, Die dogmatischen Lehren der Anhdnger des Islam,
ed. Helmut Ritter, 3rd ed., Bibliotheca Islamica, 1 (Wiesbaden: Franz Steiner
Verlag GMBH, 1980).

‘Askart, Abu Hilal al-, Al-Awa’il, eds. Muhammad al-MisrT and Walid Qassab
(Damascus: Wizarat al-Thaqafa wa-"l-Irshad al-Qawmi, 1975).

‘Ayni, Mahmuad b. Ahmad b. Masa b. Ahmad b. al-Husayn, known as Badr al-
Din al-, Al-Binaya sharh al-Hidaya, ed. Ayman Salih Sha‘ban, 22 vols. (Beirut: Dar
al-Kutub al-‘Tlmiyya, 1420/2000).

Babarti, Muhammad b. Mahmaud al-, Skarh al-Indya ‘ald al-Hidaya. In Ibn al-Humam,
Shark.

Bahati, Manstar b. Yanus b. IdrTs al-, Rashshaf al-qina“ ‘an matn al-Igna‘, 5 vols. (Beirut:
‘Alam al-Kutub, 1403/1983).

Baji, Abu al-Walid Sulayman b. Khalaf b. Sa‘d b. Ayyab b. Warith al-, Muntaga
sharh Muwatta® al-Imam Malik, 7 vols. (Beirut: Dar al-Kitab al-‘Arabi, 1403/1983).

Baladhuri, Abtu al-‘Abbas Ahmad b. Yahya b. Jabir al-, Kitab futah al-buldan, cd.
M. de Goeje, 2nd ed. (Leiden: EJ. Brill, 1968).

——, The Ongins of the Islamic State, translated by Francis Clark Murgotten, 2 vols.
(New York: AMS Press, 1969).

Baradhi‘t, Aba Sa‘id b. Khalaf b. Abt al-Qasim b. Sulayman al-Azd1 al-Qayrawant
al-, Tahdhib masa’il al-Mudawwana wa-"l-mukhtalafa (Tunis: Dar al-Kutub al-Wataniyya,
MS, no. 18012; Paris, Bibliothéque nationale, MS, Arabe 1051).

Bayhaqi, Abt Bakr Ahmad b. al-Husayn b. ‘Alt al-, Al-Sunan al-kubra, 10 vols.
(Beirut: Dar al-Fikr, n.d.).

Bukhari, ‘Abd al-‘Aziz b. Ahmad al-, Rashf al-asrar, 4 vols. (Istanbul: Al-Maktab al-
Sana’i¢, 1307-08/1890-91).

Bukhari, Abt ‘Abd Allah Muhammad b. Isma‘l al-, Sahih al-Bukhari, The Translation
of the Meanings of Sahih al-Bukhari, Arabic-English, translated by Muhammad Muhsin
Khan, 9 vols., 3rd ed. (Chicago: Kazi Publication Inc., 1976-1979).

Buzajani, Abu al-Wafa’ al-, Ta’rikh Um al-hisab al-‘arabi, ed. Ahmad Sulaym Sa‘tdan
(Amman: Jam‘yyat ‘Ummal al-Matabi¢ al-Ta‘awuniyya, 1971).

Dasuqi, Muhammad ‘Arafa al-, Hashiyat al-Dasaqt ‘ala al-Sharh al-kabir, 4 vols. (Cairo:
Dar al-Fikr, n.d.).

Dinawari, Abt Hanifa Ahmad b. Dawud al-, Al-Akhbar al-tiwal, eds. “Abd al-Mun‘im



310 BIBLIOGRAPHY

‘Amir and Jamal al-Din al-Shayyal (Cairo: Wizarat al-Thaqafa wa-"l-Irshad al-
Qawmi, 1960).

Fatawa al-alamgiriyya, al-, 6 vols. (Bulaq: Al-Matba‘a al-Kubra al-Amfriyya, 1310/1893).

Ghazali, Aba Hamid al-, Kitab al-wajiz fi figh madhhab al-Imam al-Shafit, 2 vols.
(Beirut: Dar al-Ma‘rifa li-I-Tiba‘a wa-"1-Nashr, 1399/1979).

Ghazzi, Ibn al-Qasim al-, Sharh al-Allama b. al-Qasim al-Ghazzi ‘ala matn al-Shaykh
Abt Shwa“, ed. Muhammad ‘Abd al-Salam al-Shahin, 2 vols. (Beirut: Dar al-Kutub
al-‘Tlmiyya, 1410/1994).

Ghunaymi al-Dimashqi al-Maydant al-Hanafi, ‘Abd al-Ghant al-, Al-Lubab fi shark
al-Kitab, ed. Mahmud Amin al-Nawawi, 4 vols. (Beirut: Dar Ihya al-Turath al-
‘Arabi, 1405/1985).

Hattab, Abu ‘Abd Allah Muhammad b. Muhammad b. ‘Abd al-Rahman al-Maghribr,
known as al-, Ritab mawahib aljalil li-sharh Mukhtasar Khaltl, 6 vols. (Beirut: Dar
al-Fikr, 1398/1978).

Huawi, Abt al-Naja Sharaf al-Din Musa al-, Al-Igna“ fi figh al-Imam Ahmad b. Hanbal,
ed. ‘Abd al-Latif Muhammad Muasa al-Subki, 4 vols. (Beirut: Dar al-Ma‘rifa li-
I-Tiba‘a wa-"1-Nashr, n.d.).

Humaydi, Abt Bakr ‘Abd Allah b. al-Zubayr al-, Al-Musnad, ed. Habib al-Rahman
al-A‘zami, 2 vols. (Beirut: ‘Alam al-Kutub, Cairo: Maktabat al-Mutanabbi, n.d.).

Ibn ‘Abd al-Barr al-Namari, Abt ‘Umar Yasuf b. ‘Abd Allah b. Muhammad, A/-
Kaft fi figh ahl al-Madina al-maliki (Beirut: Dar al-Kutub al-‘Ilmiyya, 1407/1987).

, Al-Tamhid li-ma fi al-Muwatta® min al-ma‘ant wa-"l-asanid, eds. Mustafa b. Ahmad
al-‘Alawi and Muhammad ‘Abd al-Kabir al-BakrT et al., 10 vols. (Rabat: Wizarat
al-Awqaf wa-’I-Shu’an al-Islamiyya, 1387/1967).

Ibn ‘Abd al-Raft‘, Abu Ishaq Ibrahim b. Hasan, Mun al-hukkam ‘ala al-qaddya wa-
“l-abkam, ed. Muhammad b. Qasim b. ‘Iyad, 2 vols. (Beirut: Dar al-Gharb al-
Islami, 1989).

Ibn Abt Shayba, Abu Bakr ‘Abd Allah b. Muhammad, Al-Kitab al-musannaf fi al-
ahadith wa-"l-athar, ed. Muhammad ‘Abd al-Salam Shahin, 9 vols. (Beirut: Dar
al-Kutub al-Tlmiyya, 1416/1995).

Ibn Abt Zayd al-Qayrawani, Al-Nawadir wa-"l-zipadat, ed. ‘Abd al-Fattah Muhammad
al-Hulw, 15 vols. (Beirut: Dar al-Gharb al-Islami, 1999).

, Risala, eds. Al-Hadi Humtuw and Muhammad Abu al-Ajfan (Beirut: Dar al-
Gharb al-Islami, 1406/1986).

——, Ibid., translated by Said al-Laham (Beirut: Dar al-Fikr, 1993).

Ibn “‘Abidin, Al-Ugiid al-durriyya fi tangih al-fatawa al-hamidiypa, 2 vols. (Cairo: Al-
Matba‘a al-Maymniyya, 1310/1890).

Ibn ‘Arafa, Abtu ‘Abd Allah Muhammad al-Warghammi, Hudud b. ‘Arafa. In Rassa“,
Sharkh.

Ibn al-Athir, ‘Izz al-Din Aba al-Hasan ‘Ali b. Abi al-Karam Muhammad b.
Muhammad Abi ‘Abd al-Karim b. ‘Abd al-Wahid al-Shaybani, Al-Kamil fi al-
@ rtkh, ed. “Umar ‘Abd al-Salam Tadmuri, 11 vols. (Beirut: Dar al-Kitab al-
‘Arabi, 1417/1977).

Ibn al-Athir, Majd al-Din Abu al-Sa‘adat al-Mubarak, 4l-Nhaya fi gharth al-hadith
wa-"l-athar, eds. Mahmud Muhammad al-Tanahi and Tahir Ahmad al-Zawi, 5
vols. (Beirut: Dar al-Fikr, 1399/1979).

Ibn Farhtn al-Maliki al-Madani, Burhan al-Din Ibrahim b. ‘Alf b. AbT al-Qasim
b. Muhammad, Tabsirat al-hukkam fi usal al-agdiya wa-manahy al-akkam, ed. Taha
‘Abd al-Ra’af Sa‘d, 2 vols. (Cairo: Maktabat al-Kulliyat al-Azhariyya, 1406/1986).

Ibn Hajar al-‘Asqalani, Tahdhib al-asma’, 5 vols. (Beirut: Dar Ihya’ al-Turath al-
‘Arabi, 1412/1991).

Ibn Hajar al-Haytami, Al-Fatawa al-kubra al-fighiyya, 4 vols. (Beirut: Dar al-Kutub
al-‘Tlmiyya, 1403/1983).

Ibn Hanbal, 4l-Musnad, ed. Sidqi Muhammad Jamil al-‘Attar, 12 vols. (Beirut: Dar
al-Fikr, 1411/1991).




BIBLIOGRAPHY 311

——, Musnad al-Imam Ahmad b. Hanbal, 6 vols. (Beirut: Al-Maktab al-Islami, n.d.)

Ibn Hazm, Abt Muhammad ‘Ali b. Ahmad b. Sa‘ld, 4l-Muhalla, ed. Lajnat Thya’
al-Turath al-‘Arabi, 11 vols. (Beirut: Dar al-Afaq al-Jadida, n.d.).

Ibn Hibban b. Ahmad al-Tamimi al-Busti, Aba Hatim Muhammad, Kitab al-Thigat,
eds. Ibrahim Shams al-Din and Turki Farhan al-Mustafa, 5 vols. (Beirut: Dar
al-Kutub al-‘Tlmiyya, 1419/1998).

Ibn al-Humam al-Stwast al-Iskandart, Muhammad b. ‘Abd al-Wahid, Skark fath al-
qadrr, 8 vols. (Bulaq: Al-Matba‘a al-Kubra al-Amiriyya, 1315-1318/1897-1900).

Ibn al-Jallab al-Basri, Abu al-Qasim ‘Ubayd Allah al-Husayn b. al-Hasan, Al-7Tafi7, ed.
Husayn b. Salim al-Dahmani, 2 vols. (Beirut: Dar al-Gharb al-Islami, 1408/1987).

Ibn Juzayy, Al-Qawanin al-fighiypa (Beirut: Dar al-Qalam, n.d.).

Ibn Khaldan, The Mugaddimah, translated by Franz Rosenthal, 3 vols., 2nd edition
(Princeton: Princeton University Press, 1967).

, Ta&’rikh Ibn Khaldian (Beirut: Mu’assasat Jammal li-l-Tiba‘a wa-I-Nashr, n.d.).

Ibn Maja al-Qazwini, Abta ‘Abd Allah Muhammad b. Yazid, Sunan Ibn Maja, ed.
Muhammad Fu’ad ‘Abd al-Baqi, 2 vols. (Beirut: Dar al-Fikr, n.d.).

——, Sunan Ibn-i-Majah, English version by Muhammad Tufail Ansari, 5 vols. (New
Dehli: Kibab Bhavan, Lahore: Kazi Publication, 2000).

Ibn Manzur al-Ifriqr al-MisrT, Abta Fadl Jamal al-Din Muhammad b. Mukram,
Lisan al-‘arab, 15 vols. (Beirut: Dar Sadir, n.d.).

Ibn Nujaym, Zayn al-‘Abidin b. Ibrahim, Al-Ashbah wa-"I-naz@ir (Beirut: Dar al-
Kutub al-‘Ilmiyya, 1400/1980).

——, Al-Bahr al-va’iq sharh Kanz al-daqa’ig, 6 vols. (Beirut: Dar al-Ma‘rifa li-I-Tiba‘a
wa-"l-Nashr, n.d.).

Ibn Qayyim al-Jawziyya, Shams al-Din Abi ‘Abd Allah Muhammad b. Abi Bakr,
Ilam al-muwaqqi‘in “an rabb al-@lamin, ed. Muhammad Muhy al-Din ‘Abd al-Hamid,
4 vols. (n.p.: n.d.).

——, Al-Turug al-hukmiyya fi al-siyasa al-shariyya (Cairo: Matba‘a al-Adab, 1317).

Ibn Qudama, Abu Muhammad ‘Abd Allah b. Ahmad b. Muhammad, A/-Aafi, ed.
Zuhayr al-Shawish, 4 vols. (Beirut, Damascus: Al-Maktab al-Islami, 1405/1985).

——, Al-Mughnz, 10 vols. (Beirut: Dar al-Fikr, 1405/1985).

Ibn Rushd al-Hafid, Aba al-Walid Muhammad b. Ahmad, Bidayat al-myjtahid wa-
nihayat al-mugtasid, 2 vols. (Beirut: Dar al-Ma‘rifa, 1405/1985).

, The Distinguished Jurist’s Primer, translated by Imran Ahsan Khan Nyazee,
2 vols. (Reading: Garnet Publishing, 1994, 1996).

Ibn Rushd al-Jadd, Abtu al-Walid Muhammad b. Ahmad, Al-Bayan wa-’"l-tahsil wa-
“l-sharh wa-"l-tawjith wa-"l-ta’lil fi masa’il al-Mustakhraja, eds. Muhammad al-HajjT
et al., 18 vols. (Beirut: Dar al-Gharb al-Islami, 1404-06/1984-86).

——, Al-Mugaddamat al-mumahhadat, ed. Sa‘tdd Ahmad A‘rab, 3 vols. (Beirut: Dar al-
Gharb al-Islami, 1408/1988).

Ibn Taghribirdt al-Atabiki, Jamal al-Din Abu al-Mahasin Yasuf, A-Nwam al-zahira,
ed. Muhammad Husayn Shams al-Din, 11 vols. (Beirut: Dar al-Kutub al-‘Ilmiyya,
1413/1992).

Ibn Wahb, ‘Abd Allah, Al-Muwatta’. See, Muranyi, ‘Abd Allhah b. Wahb.

Jassas, Abtu Bakr Ahmad b. ‘Ali al-Razi al-, Mukhtasar ikhtlaf al-‘ulama’, tasnif Abt
Jafar Ahkmad b. Muhammad b. Sallama al-T ahawt, ed. ‘Abd Allah Nadhir Ahmad,
5 vols. (Beirut: Dar al-Bash@’ir al-Islamiyya, 1417/1996).

Kanawi, Abu al-Hasanat ‘Abd al-Hayy al-, AL-Nafi al-kabir. in Shaybani, Al-Jam:
al-saghir (1406).

Karabist, As‘ad b. Muhammad. b. al-Husayn al-Naysabur1 al-, Al-Furaq, ed.
Muhammad Tumam, 2 vols. (N.p.: Wizarat al-Shu’an al-Islamiyya, 1402/198).

Kasani, ‘Ala’ al-Din Abu Bakr b. Mas‘ad al-, Bada@’i‘ al-sana@’i fi tartib al-shar@’s, 7
vols. (Beirut: Dar al-Kitab al-‘Arabi, 1402/1982).

, Ibid., eds. ‘Ali Muhammad Mu‘awwid and ‘Adil ‘Abd al-Mawjiad, 10 vols.

(Beirut: Dar al-Kutub al-‘Ilmiyya, 1418/1997).




312 BIBLIOGRAPHY

Kawhiji, ‘Abd Allah b. al-Hasan al-, Zad al-muhtaj bi-sharh al-Minhdj, ed. ‘Abd Allah
b. Ibrahim al-Ansari, 4 vols. (Cairo: Al-Maktaba al-‘Asriyya, 1986).

Khiraqt, ‘Umar b. al-Husayn al-, Mukhtasar al-Khiragi (Beirut: Mu’assasat al-Khafigin
wa-Maktabatu-ha, 1402/1982).

Kitab fi alfigh (Damascus: Maktabat al-Asad, MS, no. 10735).

Malik b. Anas, Al-Muwalta’, compiled by Yahya b. Yahya al-Laythi, 4 vols. (Beirut:
Dar al-Ma‘rifa, 1401/1981).

, Al-Muwatta®’, compiled by Suwayd b. Sa‘id al-Hadathani, ed. Abdel Magid

Turki (Beirut: Dar al-Gharb al-Islami, 1994).

, Muwatta’ al-Imam Malik, compiled by Muhammad b. al-Hasan al-Shaybani,

ed. “‘Abd al-Wahhab ‘Abd al-Lagf (Beirut: Dar al-Qalam, n.d.).

, Al-Muwatta of Imam Malik ibn Anas, translated by Aisha Abdurrahman Bewley
(London, New York: Kegan Paul International, 1989).

Mardawi, Abt al-Hasan Alt b. Sulayman b. Ahmad al-, Al-Insaf fi ma‘rifat al-ragih
min al-khalaf ‘ala madhhab al-Imam Ahmad b. Hanbal, 12 vols. (Beirut: Dar al-Kutub
al-‘Tlmiyya, 1418/1997).

Marghinani, Abt al-Hasan ‘AlT b. Abi Bakr b. ‘Abd al-Jalil al-Rushdant al-, A/-
Hidaya sharh Bidayat al-mubtad’, 4 vols. (Cairo: Al-Maktaba al-Islamiyya, n.d.).
Marwazi, Muhammad al-Shahid al-Hakim al-, A-AGfi. In Sarakhst, Mabsat (1421/2001).
Mawardi, Abtu al-Hasan ‘Alf b. Muhammad b. Habib al-, Al-dhkam al-sultaniyya wa-

lwilayat al-diniyya (Beirut: Dar al-Kutub al-‘Ilmiyya, n.d.).

——, Al-Hawt al-kabir fi figh madhhab al-Imam al-Shafiz, eds. ‘All Muhammad Mu‘awwid
and ‘Adil Ahmad ‘Abd al-Mawjad, 19 vols. (Beirut: Dar al-Kutub al-Timiyya,
1414/1994).

——, The Ordinance of Government, translated by Wafaa H. Wahba (Reading: Garnet
Publishing, 1996).

Mawwagq, al-, A-Taj wa-"l-iklil L-Mukhtasar Ehalil. In the margin of Hattab, Mawahib.

Muslim b. al-Hajjaj b. Muslim al-QushayrT al-Naysaburt, Sahith Muslim bi-Sharh al-

lawaw?, 18 vols. (Cairo: Dar al-Fikr, 1401/1981).

, Sahth Muslim, translated by ‘Abdul Hamid Siddiqi, 4 vols. (Beirut: Dar al-
‘Arabiyya, 1972).

Muzani, Ismal b. Yahya al-, Kitab mukhtasar al-Muzani. In Shafi't, Umm, vol. 8.

, Mukhtasar al-Muzant fi furd® al-Shafiyyya (Beirut: Dar al-Kutub al-‘Ilmiyya,
1419/1998).

Nawawi, Abu Zakariyya’ b. Sharaf al-, Al-Mami‘ shark al-Muhadhdhab, 20 vols. (Cairo:
Dar al-Fikr, n.d.).

, Minhaj al-talibin. In Shirbini, Mughni.

——, Minhaj et Talibin, A Manual of Muhammadan Law according to the School of Shafii,
translated into English from the French edition of L.W.C. Van den Berg by
E.C. Howard, reprint of 1914 ed. (New Delhi: Navrang, 1992).

——, Rawdat al-talibin wa-‘umdat al-muffin, ed. Zuhayr al-Shawish, 12 vols. (Beirut,
Damascus: Al-Maktab al-Islam1, 1405/1985).

, Tahdlhib al-asm@ wa-l-lughat, 3 vols. (Beirut: Dar al-Kutub al-‘Ilmiyya, n.d.).

Qadi Khan, Mahmid al-Uzjandi, Fatawa Qadi Khan. In the margin of al-Fatawa
al-‘alamgiriyya, vols. 1-3.

Qarafl, Abt al-‘Abbas al-Sanhaji al-Bahnast al-, Al-Dhakhira fi furi® al-Malikyya, ed.
Abt Ishaq Ahmad ‘Abd al-Rahman, 10 vols. (Beirut: Dar al-Kutub al-‘Tlmiyya,
1422/2001).

——, Al-Furiig, 4 vols. (Beirut: ‘Alam al-Kutub, n.d.).

Qudart al-Baghdadi al-Hanaft, Abu al-Husayn Ahmad b. Muhammad al-, A/-
Mukhtasar al-mushtahir bi->sm al-Kitab. In Ghunaymi, Lubab.

Ramli, Shams al-Din Muhammad b. AbT al-‘Abbas Ahmad b. Hamza b. Shihab
al-Din al-, Nhayat al-muhtay ila sharh al-Minhaj, 8 vols. (Beirut: Al-Maktaba al-
Islamiyya, n.d.).




BIBLIOGRAPHY 313

Rassa“, Abu ‘Abd Allah Muhammad al-AnsarT al-, Sharh Hudud b. ‘Arafa al-mawsam
al-Hidaya al-kafiyya al-shafiyya li-bayan haga’iq al-Imam b. ‘Arafa al-wafiyya, eds.
Muhammad Abu al-Ajfan and al-Tahir al-Ma‘mari, 2 vols. (Beirut: Dar al-Gharb
al-Islami, 1993).

Sahnan b. Sa‘id, Al-Mudawwana al-kubra, 6 vols. (Cairo: Dar Sadir, 1323/1905).

Samarqandi, ‘Ala’ al-Din al-, Tulfat al-fugaha@®, eds. Muhammad al-Muntasir al-
KattanT and Wahba al-Zuhayli, 3 vols. (Damascus: Dar al-Fikr, 1964).

, Ibid., 3 vols. (Beirut: Dar al-Gharb al-Islami1, 1414/1993).

San‘ani, Abu Bakr ‘Abd al-Razzaq b. Hammam al-, Al-Musannaf, ed. Habib al-
Rahman al-A‘zami, 11 vols. (Beirut: Al-Maktab al-Islam1, 1403/1983).

Sarakhsi, Shams al-A’imma al-Faqth al-Usuli al-Nazzar Abu Bakr Muhammad b.
Ahmad b. Abt Sahl al-; Al-Mabsat, 30 vols. (Beirut: Dar al-Ma‘rifa, n.d.).

——, Ibid., ed. Abtu ‘Abd Allah Muhammad Hasan Muhammad Hasan Isma‘l al-
ShafiT, 30 vols. (Beirut: Dar al-Kutub al-‘Tlmiyya, 1421/2001).

——, Al-Nukat sharh L-Zyadat al-zyadat, ed. Abu al-Wata’ al-Afghant (Hayderabad:
Matba‘at Majlis Da’irat al-Ma‘arif al-‘Uthmaniyya, 1378/1958).

Shafit, Abu ‘Abd Allah Muhammad b. Idris al-, Ikitilaf al-hadith, ed. Muhammad
Ahmad ‘Abd al-‘Aziz (Beirut: Dar al-Kutub al-‘Ilmiyya, 1406/1986).

——, Al-Risala, ed. Ahmad Muhammad Shakir (Cairo: Maktabat Dar al-Turath,
1399/1979).

, Ibid., translated by Majid Khadduri, Islamic Jurisprudence, Shafi?’s Risala (Baltimore:
The Johns Hopkins Press, 1966).

——, Al-Umm, 8 vols. (Beirut: Dar al-Ma‘rifa, 1393/1973).

Shalabi, Shihab al-Din Ahmad al-, Hashiat al-Shaykh al-Imam al-Allama al--Umda al-
Fahama Shihab al-Din Almad al-Shalabi. In the margin of Zayla‘i, Tabyin.

Shaybani, Abu ‘Abd Allah Muhammad b. al-Hasan al-, 4/-Amali (Hayderabad:
Matba‘at Majlis Da’irat al-Ma‘arif al-‘Uthmaniyya, 1407/1986).

, Al-Athar (Cairo: Dar al-Kutub al-Qawmiyya, MS, Figh Hanafi, 43).

——, Aljami al-kabrr, ed. Abu al-Wafa’ al-Afghant (Hayderabad: Lajnat Ihya’ al-
Ma‘arif al-‘Uthmaniyya, n.d.).

, Al-Jami* al-saghtr (Beirut: ‘Alam al-Kutub, 1406/1986).

——, Al-Jami® al-saghir, in the margin of Abu Yausuf, Kitab al-kharaj (1302/1884).

, Kitab al-asl al-ma‘raf bi-’l-Mabsat, ed. Abu al-Wafa’ al-Afghani, 5 vols. (Beirut:
‘Alam al-Kutub, 1410/1990).

——, Ibid., (Cairo: Dar al-Kutub al-Qawmiyya, MS, Figh Hanafi, 34).

——, Kitab al-huja ‘ala ahl al-Madina, ed. al-Sayyid Mahdt Hasan al-Kilant al-QadirT,
4 vols. (Beirut: ‘Alam al-Kutub, 1403/1983).

——, Al-Makhary fi al-hiyal, ed. Joseph Schacht (Leipzig: J.C. Hinrichs’sche
Buchhandlung, 1930).

——, {wadat al-ziyadat. In Sarakhsi, Nukat.

Shayzari, ‘Abd al-Rahman b. Nasr al-, Nihayat al-rutba fi talab al-hisba, ed. al-Sayyid
al-Baz al-‘Arini (Beirut: Dar al-Thaqafa, 1401/1981).

, The Book of the Islamic Market Inspector, translated by R.P. Buckley (Oxford,
New York: Oxford University Press, 1999).

Shirazi, Abu Ishaq Ibrahim b. ‘Alf b. Yusuf al-Firuzabadt al-, Ritab al-tanbih fi al-
figh al-shafi7 (Beirut: ‘Alam al-Kutub, 1403/1983).

——, Al-Muhadhdhab fi figh al-Imam al-Shafit, 2 vols. (Cairo: Dar al-Fikr, n.d.).

Shirbini, Muhammad al-Khatib al-, Mughni al-muhtaj ila ma‘rifat ma‘ant alfaz al-Minha,
4 vols. (Beirut: Dar al-Fikr, n.d.).

Tabari, Abu Ja‘far Muhammad b. Jarir al-, Jami al-bayan fi tafsir al-Qur’an, 30 vols.
(Beirut: Dar al-Ma‘rifa li-I-Tiba‘a wa-"1-Nashr, 1400/1980).

, Ritab khtilaf al-fugaha® (Beirut: Dar al-Kutub al-‘llmiyya, n.d.).

——, Tahdlib al-athar, al-juz’ al-mafqid, ed. ‘All Ridwan ‘Abd Allah b. ‘Alr Rida
(Beirut: Dar al-Ma’muan li-l-Turath, 1416/1995).




314 BIBLIOGRAPHY

——, Ta’rtkh al-umam wa-"l-mulitk, ed. Muhammad Abt al-Fadl Ibrahim, 10 vols.
(Beirut: Dar al-Suwaydan, n.d.).

Tahawt al-Hanaft, Abt Ja‘far Ahmad b. Muhammad b. Salama al-, Ikktilaf al-
ulama@’, see Jassas, Mukhtasar.

, Kitab al-shuriit al-kabir in: Jeanette A. Wakin, The Function of Documents in Islamic
Law (Albany: State University of New York Press, 1972).

——, Mukhtasar al-T ahawt, ed. Abu al-Wafa’ al-Afghant (Beirut: Dar Thya’ al-‘Ulam,
1406/1986).

, Mushkil al-athar, 4 vols. (Beirut: Dar Sadir, n.d.).

——, Sharh ma‘ani al-athar, 2 vols. (Calcutta: n.d.).

Tasuli, Abu al-Hasan ‘Ali b. ‘Abd al-Salam al-, Al-Balja fi sharh al-Tulfa, 2 vols.
(Casablanca: Dar al-Rashad al-Haditha, 1412/1991).

Tirmidhi, Abti Isa Muhammad b. Isa b. Stra al-, Sunan al-Tirmidhi wa-huwa al-
Jami© al-sahth, ed. ‘Abd al-Wahhab ‘Abd al-Latif, 5 vols. (Beirut: Dar al-Fikr,
1403/1983).

‘Utht al-Qurtubi, Abu ‘Abd Allah Muhammad al-, Al-Mustakhrgja min al-asmi‘a al-
ma‘rafa bi-’l-Utbiypa. In Ibn Rushd al-Jadd, Bayan.

Zayla‘t, Fakhr al-Din “‘Uthman b. ‘Al al-, Tabyin al-haga’iq sharh Kanz al-daqa’ig, 6
vols. (Bulag: Al-Matba‘a al-Kubra al-Amiriyya, 1314/1896).

Zurqani, ‘Abd al-Baqt al-, Sharh al-Qurqant ‘ala Mukhtasar Sayyidt Khalil, 8 vols. (Beirut:
Dar al-Fikr, 1398/1978).

Zurgani, Muhammad b. ‘Abd al-Baqt al-, Sharh al-Qurqant ‘ala Muwatta® al-Imam
Malik, 4 vols. (Beirut: Dar al-Ma‘rifa, 1401/1981).

Secondary sources

‘Abd al-Ghaffar Ibrahim Salih, Al-fflas fi al-shari‘a al-islamiyya (Cairo: Matba‘at al-
Sa‘ada, 1400/1980).

Abdullah Saeed, Islamic Banking and Interest (Leiden, New York, Koéln: E.J. Brill,
1996).

Abt Zahra, Muhammad, Al-Milkiyya wa-nazaryyat al-‘aqd fi al-shar‘a al-islamiyya (Cairo:
Dar al-Fikr al-‘Arabi, 1396/1976).

Adams, Robert McC., Land Behind Baghdad (Chicago, London: The University of
Chicago Press, 1965).

Ahmad Ibrahim Ibrahim, “Illtizam al-tabarru‘at,” Mauallat al-Qanan wa-"l-Iqtisad 2
(1932), 605-42; 3 (1933), 51-73, 224—45, 497-555, 647-708, 961-1016.

——, “Al-“Uqud wa-"l-shurtt wa-"I-khiyarat,” Maallat al-Qanan wa-"l-Igtisad 4 (1934),
641-722.

Ahmad Muhammad ‘Assaf, Al-Ahkam alfighiyya, 2 vols. (Beirut: Dar al-Ihya’ al-
‘Ulum, 1405/1985).

Ali al-Khafif, Al-Daman fi al-figh al-islami (Cairo: Ma‘had al-Buhiith wa-’1-Dirasat al-
‘Arabiyya, 1971).

, “Al-Manafi,” Maallat al-Qanin wa-"l-Iqtisad 20 (1950), 97-148.

Ali Khan, Mir Siadat, “The Mohammedan Laws against Usury and How they are
Evaded,” Fournal of Comparative Legislation and International Law 11 (1929), 233-244.

Amereller, Florian, Hintergriinde des “Islamic Banking” (Berlin: Duncker & Humblot, 1995).

Ashtor, E., 4 Social and Economic History of the Near East in the Middle Ages (Berkeley,
Los Angeles, London: University of California Press, 1976).

Azami, Mohammad Mustafa, Studies in Early Hadith Literature (Burr Ridge: American
Trust Publications, 1992).

Badr, Gamal Moursi, “La Tendance objective en matiére de représentation dans
la Common Law et le droit islamique,” Revue Internationale de Droit Comparé 17 (1965),
379-394.




BIBLIOGRAPHY 315

Berg, Herbert, The Development of Exegesis in Early Islam: The Authenticity of Muslim
Luterature from the Formatwe Period (Richmond: Curzon Press, 2000).

Berger-Vachon, Victor, “Contribution a ’étude de la responsabilité civile délictuelle
en droit musulman,” in Mélanges juridiques Sugiyama ('Tokyo: Association Japonaise
des Juristes de Langue Francgaise, Maison Franco-Japonaise, 1940), 1-27.

Brunschvig, Robert, “Conceptions monétaires chez les juristes musulmans (VIII—
XII¢ siecles),” in idem, Etudes d’Islamologie, 271-301.

——, Ltudes d’Islamologie (Paris: Editions G.-P. Maisonneuve et Larose, 1976).

Calder, Norman, Studies in Early Muslim Jurisprudence (Oxford: Clarendon Press, 1993).

Cardahi, Choukri, Droit et morale (Paris: Librairie Générale de Droit et de Jurisprudence,
1950).

Chehata, Chafik, “L’Acte translatif de propriété en droit musulman hanafite,” in
Louis Milliot (ed.), Travaux de la semaine internationale de droit musulman (Paris: Sirey,
1953), 36-45.

——, “Le Concept de représentation en droit romain et en droit musulman com-
paré,” Revue Historique du Droit Frangais et Etranger 44 (1966), 433—43.

, “Les Concepts de gabd daman et de qabd amana en droit musulman hanéfite,”

Stvdia Islamica 32 (1970), 89-99.

, Etudes de droit musulman (Paris: Presses Universitaires de France, 1971).

——, Etudes de droit musulman, 2/ La notion de responsabilité contractuelle, Le concept de
propriété (Paris: Presses Universitaires de France, 1973).

, “La Représentation dans les actes juridiques en droit musulman,” Revue
Internationale de Droit Comparé 8 (1956), 538-546.

——, Théorie générale de lobligation en droit musulman hanéfite (Paris: Sirey, 1969).

Coulson, Noel J., Commercial Law in the Gulf States (London: Graham & Trotman,
1984).

——, A History of Islamic Law (Edinburgh: Edinburgh University Press, 1964).

——, Succession in the Muslim Family (Cambridge: Cambridge University Press, 1971).

Crone, Patricia, Roman, Provincial and Islamic Law (Cambridge et al.: Cambridge
University Press, 1987).

Dennett, Daniel C., Conversion and the Poll Tax in Early Islam (Cambridge: Harvard
University Press, 1950). In idem, Islamic Taxation (New York: Arno Press, 1973).

Dib, Pedro, Essai sur une théorie des mobiles en droit civil hanafite (Beirut: Doctor Thesis,
1951).

Ehrenkreutz, Andrew S., “Money,” in Berthold Spuler (ed.), Handbuch der Orientalistik,
Band 6, Geschichite der islamischen Lénder. Wirtschafisgeschichte des vorderen Orients in
wslamischer Zeit, teil 1 (Leiden, Koln: EJ. Brill, 1977), 84-97.

Encyclopedia of Islam, New edition. Edited by H.A.R. Gibb et al., 11 vols. (Leiden,
E.J. Brill, 1954—2003).

Gimaret, Daniel, La Doctrine d’al-Ash‘aw (Paris: Les Editions du Cerf, 1990).

, Théorie de lacte humain en théologie musulmane (Paris: Librairie Philosophique
J. Vrin, 1980).

Goitein, S.D., 4 Mediterranean Society, vol. 1, Economic Foundations (Berkeley, Los Angeles:
University of California Press, 1967).

Grierson, Philip, “The Monetary Reform of ‘Abd al-Malik,” Journal of Economic and
Social History of the Orient 3 (1960), 241-64.

Hakim, Besim Selim, Arabic-Islamic Cities (London et al.: Kegan Paul International,
1986).

Hakim, Jacques el-, Le dommage de source délictuelle en droit musulman (Paris: Librairie
Générale de Droit et de Jurisprudence, 1964).

Hallaq, Wael B., “From Regional to Personal Schools of Law,” Islamic Law and
Society 8:1 (2001), 1-26.

Horii, Satoe, Die gesetzlichen Umgehungen im islamischen Recht (hiyal) (Berlin: Klaus
Schwarz Verlag, 2001).




316 BIBLIOGRAPHY

——, “Reconsideration of Legal Devices (Hwal) in Islamic Jurisprudence: The
Hanafis and their ‘Exits’ (Makhary),” Islamic Law and Society 9:3 (2002), 312-57.
Hurvitz, Nimrod, “Schools of Law and Historical Context: Re-examining the
Formation of the Hanbalt Madhhab,” Islamic Law and Society 7:1 (2000), 37—64.
Johansen, Baber, The Islamic Law on Land Tax and Rent (London, New York, Sydney:

Croom Helm, 1988).

Juynboll, G.H.A., Muslim Tradition (Cambridge et al.: Cambridge University Press,
1983).

Juynboll, Theodore, Handbuch des islamischen Geselzes nach der Lehre der schafitischen Schule
nebst emen allgemeinen Einletung (Leiden, Leipzig: E.J. Brill, 1910).

Khadduri, Majid, Islamic Jurisprudence, Shafiv’s Risala (Baltimore: The Johns Hopkins
Press, 1966).

Lambton, Ann K.S., Landlord and Peasant in Persia (Oxford: Oxford University Press,
1953).

Linant de Bellefonds, Y., Traité de droit musulman comparé, 1, Théorie générale de lacte
Juridique (Paris, The Hague: Mouton & Co., 1965).

Mahmassant, Subhi, Al-Nazaryya al-amma li-l-miyabat wa-"l-ugad fi al-shari’a al-islamiyya,
2 vols. (Beirut: Dar al-Tlm li-l-Malayin, 1972).

Melchert, Christopher, The Formation of the Sunni Schools of Law, 9th—10th Centuries C.E.
(Leiden, New York, Koéln: Brill, 1997).

Motzki, Harald, Die Anfinge der islamischen Jurisprudenz (Stuttgart: Kommissionsverlag
Franz Steiner Stuttgart, 1991).

, “Der Figh des -Zuhri: die Quellenproblematik,” Der Islam 68 (1991), 1-44.

——, The Ongins of Islamic Jurisprudence (Leiden, Boston, Kéln: Brill, 2002).

Muhammad Ahmad Sarraj, Daman al-udwan fi al-figh al-islamz (Cairo: Dar al-Thaqafa
li-I-Nashr wa-"1-Tawzi‘, 1410/1990).

Muhammad Yusuf Masa, Al-Amwal wa-nazaryyat al-‘aqd fi al-figh al-islami (Cairo: Dar
al-Fikr al-‘Arabi, 1987).

Muhammad Zakt ‘Abd al-Barr, “Al-‘Aqd al-mawqaf fT al-figh al-islami wa-ft al-
ganan al-madani al-‘Iraql wa-ma yuqabilu-hu fI al-qantn al-madani al-Misri,”
Majallat al-Qanan wa-"l-Igtisad 25 (1955), 109-200.

Muranyi, Miklos, ‘Abd Allah b. Wahb. Leben und Werk. Al-Muwatta® (Wiesbaden: Otto
Harrassowitz, 1992).

Nabil A. Saleh, Unlawful Gain and Legitimate Profit in Islamic Law, 2nd ed. (London,
Dordrecht, Boston: Graham & Trotman, 1992).

Rayner, Susan E., The Theory of Contracts in Islamic Law (London, Dordrecht, Boston:
Graham & Trotman, 1991).

Ruxton, Fitz Herbert, Maliki Law, Reprint of 1916 edition (Westport: Hyperion
Press, 1980).

Sachau, Eduard, Muhammedanisches Recht nach Schafutischer Schule (Stuttgart, Berlin:
W. Spemann, 1897).

Sanhtri, ‘Abd al-Razzaq al-, Masadir al-haqq fi al-figh al-islami, 6 vols. (Beirut: Ihya’
al-Turath al-‘Arabi, 1953-60).

Schacht, Joseph, An Introduction to Islamic Law (Oxford: Clarendon Press, 1964).

, The Onigins of Muhammadan Jurisprudence (Oxford: Clarendon Press, 1950).
Sezgin, Fuat, Geschichte des arabischen Schrifitums, Band 1 (Leiden: EJ. Brill, 1967).
Shahata, Shafik, “Nazariyyat al-niyaba fi al-qantn al-rimani wa-’l-shari‘a al-

islamiyya,” Maallat al-Ulam al-Qananiyya wa-"l-Iqtisadiypa 1 (1959), 47-114, 305-362.

Shalabi, Muhammad Mustafa, Al-Madkhal fi al-tarif bi-"l-figh al-islami (Beirut: Dar
al-Nahda al-‘Arabiyya, 1403/1983).

Shimizu, Makoto, “Les finances publiques de I'Etat “abbaside,” Der Islam 42 (1966),
1-24.

Tyan, Emile, Le systeme de responsabilité délictuelle en droit musulman (Beirut: Doctor
Thesis, 1926).




BIBLIOGRAPHY 317

Udovitch, Abraham. L., Partnership and Profit in Medieval Islam (Princeton: Princeton
University Press, 1970).

Wichard, Johannes Christian, Swischen Markt und Moschee (Paderborn, Munich et al.:
Ferdinand Schéningh, 1995).
Yanagihashi, Hiroyuki, “The Doctrinal Development of Marad al-Mawt in the
Formative Period of Islamic Law,” Islamic Law and Society 5:3 (1998), 326-58.
Zarqa’, Mustafa Ahmad al-, Al-Madkhal al-fight al-“@mm, 3 vols. (Damascus: Dar al-
Fikr, 1967-68).

Ziaul Haque, Landlord and Peasant in Early Islam (Delhi: Idarah-i Adabiyat-i Delli,
1985).

Zuhayli, Wahba al-, Nazariyyat al-daman (Damascus: Dar al-Fikr, 1402/1982).






INDEX

‘Abd al-Aziz b. Hakim, 228

‘Abd al-Malik b. Iyas, 133

‘Abd al-Malik b. Majishtn, 55

‘Abd al-Malik b. Marwan, 221n, 227,
228

‘Abd al-Rahman b. al-Aswad, 253, 255

‘Abd al-Razzaq al-San‘ani —
al-San‘ant

‘Abd al-Wahhab, 56, 195, 196, 197,
198, 256

Abdullah Saeed, 132

Abu al-‘Abbas al-Saffah, 206

Abt Bakr (the first caliph), 219

Abt Bakr b. ‘Abd al-Rahman b.
al-Harith b. Hisham, 70

Abu Bakr b. Muhammad b. Hazm,
238

Abii al-Darda’, 220

Abu al-Hajjaj Mujahid b. Jabir
al-Makhztumi. — al-Makhzamt

Abu Hanifa, 1, 5, 6, 7, 8, 10, 11, 12,
13, 17, 18, 19, 30, 60, 61, 67, 72,
100, 108, 110, 112, 142, 144, 145,
156, 159, 185, 186, 191, 208, 209,
217, 223, 234, 249, 260, 271, 299,
300
on muzara‘a, 253-56, 272
on sublease, 6566
on the liability of an employee, 73-76

Abtu Hudhayl, 36

Abu Hurayra, 51, 52, 128, 209

Abu Ja‘far al-Khatami, 277

Abu Ja‘far Muhammad b. ‘Al b.
Husayn, 275

Abu Rafif, 219, 220

Abt Sa‘id al-Khudri, 128, 171, 209,
219

Abt Salama b. ‘Abd al-Rahman b.
‘Awf, 182, 194, 223, 242

Abu al-Sha‘tha’. — Jabir b. Zayd

Abu Suda’, 193

Abtu ‘Ubayd al-Qasim b. Sallam, 261,
285, 286

Abt “Ubayda, 171

Abu Yusuf, 1, 4, 5, 6, 8, 10, 11, 12,
23, 25, 35, 60, 61, 66, 91, 100, 108,
110, 112, 144, 145, 156, 185, 186,

187, 191, 208, 209, 276, 279, 300
on muzara‘a, 255, 257, 258, 261-75
on the liability of an employee,
73-76
Abu Zahra, 106
Abt al-Zinad, 72, 238
al-Abyani, 127
accord and satisfaction
in a credit sale according to the
Iraqis, 243-46
in a credit sale according to the
Medinans, 23543
in a salam, 202—6, 246—48
agency. —> unauthorized agent
direct agency, 10, 122-23
effect of a sale, 124
in donation, 109, 123
in yara, 109, 124
in kitaba, 109, 123
in loan for use, 123
in loan of a fungible thing, 123
in manumission, 109, 123
in marriage, 109, 123
in reconciliation over retaliation,
109, 123
in redemption, 109, 123
in repudiation, 123
in sadaga, 123
in salam, 174-76
in sale, 109, 124-25
indirect agency, 123
rights and liabilities of a sale,
124-25
agricultural association, 259-77
ahl al-Madina, 7
‘A’isha, 220
ajir khass, 40, 74
ajir mushtarak, 40, 74
ar al-mathl, 263, 269
akkar, 264
‘Al2’ b. ‘Abd al-Rahman b. Ya‘qab,
150
‘Al b. Abt Talib, 23, 74, 184, 224,
245
‘Algama b. Qays, 254
‘amal, 6
al-A‘mash, 52
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‘amd, 16, 41
amin, 40, 42, 140, = mw’taman
‘Amr b. Dinar, 25, 184, 236
‘Amr b. al-Harith, 24, 44
Anas b. Malik, 220
Anbat, 167
‘ancient schools of law’, 5, 6, 7, 8
‘aqila, 23, 27, 32
Aquilia law, 21
‘wrd, 158, 203, 216, 233, 237, 248
‘artyya, 281-82, = ‘ariyya sale
‘artyya sale, 250
and the prohibition of 7ba of excess
in ‘dates for dates’, 293-94
conditions of validity, 282
original form, 289-92
rationales, 28287
‘aryya, 123, 174
arsh, 16, 45, 48, 85
‘asaba, 8, 9
Asbagh, 55
al-Ash‘ar1, 37
Ashhab, 55, 197, 233, 234
‘ashra ahad ‘ashar, 133
Ashtor, 257, 265, 303
al-‘Askart, 228, 230n
asl, 44, 45, 80, 83, 142n
al-Aswad b. Yazid b. Qays al-Nakha,
254
‘Ata> b. Abi Rabah, 72, 99, 182, 184,
240
‘Atris b. “‘Arqub, 188
‘Attab b. AbT Asid, 91, 273
attribution of risk
in a pledge according to the Iraqis,
46-51
in a pledge according to the Malikis,
54-55
in the sale of a specific object
according to the Iraqis, 77-93
in the sale of a specific object
according to the Malikis, 95-98
al-Awza‘T, 184, 200, 256
‘ayn, 44, 56
Ayyub [b. Abi Tamima Kaysan
al-Sakhtiyani], 127

badal, 233

Badr, 125

baghlyya, 220, 221n, 230

al-Baji, 70, 225, 226, 251, 283
al-Baladhurt, 220, 222, 230, 253, 265
al-BaradhiT, 126, 285

batil, 108

INDEX

bay* al-ist’mana, 130-31

bay* al-istirsal, 130-31

bay* al-mushaqqa, 145

bay* al-qima, 127

‘bay” wa-salaf’, 195, = ‘sale and loan’

bay‘atan fi bay‘a, 273

al-Bayhaqi, 4, 24, 91, 135, 194, 239

bayt al-darb, 221

bayt al-mal, 222

bida‘a, pl. bada’r, 39

blood-money, 16, 23, 26, 27, 31, 32,
33, 35, 36, 69, 120

broker, 126, 128

brokerage, 126, 127, 128

Bukayr b. ‘Atiq, 134

buya‘ al-amana, 128, — ‘trust sales’

al-Buzajani, 265

Byzantine Empire, 220

Calder, 4

Chehata, 1, 2, 15, 41, 42, 43, 77, 80,
92, 94, 95, 126

claim of restitution, 239
according to the Iraqis, 245-46
according to the Medinans, 23940

contractual session, 77, 79, 97, 159,
160, 172, 173, 174, 175, 176, 177,
195, 204, 207, 234, 235, 241, 282,
288

Coulson, 286

‘da‘ [‘anni] wa-ta‘aal’, 206

‘dah davazdal’, 134, — ‘twelve-tenths
sale’

‘dah yazdalk’, 134, — ‘eleven-tenths sale’

dallal, 126

daman, 15, 1620, 24, 34, 38, 41, 55,
59, 61, 63, 67, 68, 75, 77, 78, 79,
89, 90, 91, 97, 118, — liability,
attribution of risk

daman al-gharar, 18

daman al-kafala, 18

damin, 43, 59, 60, 61, 63

dariira, 111, 225

‘al-dayn bi-’l-dayr’, 97, 173, 174

death-sickness, 141-42

denarius aureus, 227, 230

al-Dhubhli, 4n

Dib, 130, 156

Dietrich, 231

direct cause, 20, 21, 22, 35, 36, 43,
61

diya, 16, = blood-money

drahm, 227
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Ehrenkreutz, 227, 228
‘eleven-tenths sale’, 133, 134, 135, 136,
143, 146, 148, 162, 173, 210, 300
employment, 41, 67, 68, 69
agency in, 124
cancellation of, 268—69
special liability in, 73-76
eviction, 126, 159, 160

Jasid, 147, 263
Jatwa, v. afia, 218, 219, 245, 262
Jawt, 146
Sina’, 25
Jructus
definition, 44—45
produced by a pledge according to
the Iraqis, 48-51
produced by a pledge according to
Malik, 56-57
produced by a usurped object
according to the Hanafis, 104—6
produced by a usurped object
according to the Malikis, 11415
produced by a usurped object
according to al-Shafi‘t, 119
Judalr, 109, — unauthorized agent
Juliis, sg. fals, 225
Juqah@’ al-Madina al-sab‘a, 213, — the
seven Medinan jurists

Srit', 7

gain, 44, 45, 46, 105, 107, 168

ghabn fahish, 130

ghalla, 44, 52, 107, 137, — proceeds

‘al-ghalla bi-"l-daman’, 46, 64

gharar, 10, 207, 276, 299, 300

ghasb, 12, 98, 101, 102, 106, —
usurpation

ghubn fahish, 130

Goitein, 225

Graf, 167

al-Hadathani, 229

hadith. = Prophetic hadith

haja, 247

al-Hajjaj b. Yasuf, 222, 228, 230

al-Hakam b. Ayyub, 30, 154, 191,
250

el-Hakim, 15, 106

Hallaq, 7, 8, 9

Hammad b. Abi Sulayman, 5, 6, 11,
30, 63, 66, 90, 99, 128, 209, 244,
250, 260

hagl, 280
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haqq al-istirdad, 239, — claim of
restitution

Hartn al-Rashid, 265

al-Hasan b. Hayy, 48

Hasan b. Salih, 58

al-Hasan al-Basr1, 23, 30, 47, 91, 99,
127, 133, 149, 154, 167, 175, 184,
187, 188, 202, 208, 209, 223, 245,
254, 261, 271, 299

al-Hattab, 200

hawala, 12

Heraclius, 220

hiba, 292

hial, 3, 259n

Horii, 3

Hormuzd IV, 221n

hukm (effect of a contract), 122

hugaq, sg. hagq (rights and liabilities
arising from a contract), 123

Hurvitz, 7, 8

i‘ara, 39

ibda‘, 39n

Ibn ‘Abbas, 134, 135, 143, 145, 164,
166, 167, 191, 192, 203, 204, 215,
218, 219, 237, 238, 241, 280n

Ibn ‘Abd al-Barr, 58, 251, 287, 290

Ibn Abi Awfi, 167

Ibn Abi Dhi’h, 72

Ibn Abi Layla, 7, 46n, 52, 66n, 255,
260, 272

Ibn Abi Salama, 205

Ibn Abi Shayba, 1, 4, 5, 10, 11, 12,
98, 134, 145, 191, 236

Ibn Abi Zamanayn, 162

Ibn AbT Zayd al-Qayrawani, 160, 161

Ibn ‘Amr al-Salmani al-Muradt
al-Kafi, 154

Ibn ‘Arafa, 40, 71, 112, 157

Ibn al-Athir, 227, 230n

Ibn Farhan, 127

Ibn Habib, 160, 161

Ibn al-Humam, 134, 166, 168

Ibn Khaldan, 240

Ibn Lahi‘a, 289

Ibn Majishun. = ‘Abd al-Malik b.
Majishan

Ibn Mas‘ad, 52, 188, 215, 222, 235,
253

Ibn al-Mawwaz, 55, 160, 161

Ibn al-Musayyab, 55, 70, 133, 181,
182, 212, 226, 228, 229, 230, 231,
236, 238, 240, 241, 242, 251, 276,
277, 278
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Ibn Nujaym, 81

Ibn al-Qasim, 31, 32, 55, 56, 69, 70,
95, 96, 114, 115, 116, 133, 134,
162, 169, 182, 195, 196, 198, 202,
206, 288, 291
on an exchange of money for

money, 231-34

on murabaha, 146—49

Ibn Qayyim al-Jawziyya, 255, 259n,
284

Ibn Qudama, 169, 181n, 200

Ibn Rushd al-Hafid, 78, 96, 179,
280

Ibn Rushd al-Jadd, 39, 45, 56, 62,
114, 115, 116, 130, 131, 151, 161,
162, 181, 197, 221, 234

Ibn Shihab. — al-Zuhrt

Ibn Shubruma, 91

Ibn Sirin, 30, 47, 65, 91, 99, 127,
135, 153, 154, 172, 184, 202, 209,
215, 244, 245, 254, 259, 261, 272,
299

Ibn Taghribirdi, 221n

Ibn Tawas, 154, 166, 237, 259

Ibn Taymiyya, 256

Ibn ‘Umar, 132, 135, 143, 161, 167,
168, 194, 206, 224, 226, 228, 241,
248, 255, 277, 279, 293

Ibn Wahb, 70, 72, 223, 240, 289

Ibn al-Zubayr, 229

Ibrahim al-Nakha‘t, 4, 5, 6, 11, 24,
27, 28, 31, 46, 52, 63, 64, 65, 85,
90, 91, 92, 99, 128, 133, 135, 181,
184, 187, 189n, 194, 208, 209, 212,
215, 217, 222, 223, 230, 234, 244,
245, 249, 254, 260, 271, 299

yara, 58, 68, 268, 269, — rent,
employment

yara ‘ala al-a‘mal, 58, — employment

yara ‘ala al-manfa‘a, 58, — rent

yma‘, 36

tkhbal, 287, 290

ikhdam, 288

‘Tkrima, 134

immediate salam, 178-80

nan, 160, 161-62

indirect cause, 42, 43
definition, 2021
injuries caused by a structure, 23-26
injuries caused by an animal, 26-32
injuries caused by the collapse of a

leaning wall, 32-34

later Hanafi doctrine, 35-37

INDEX

interest-bearing loan. — interests on
loans

interests on loans, 56, 214—16, 293, —
qard jarra manfa‘a

igala, 156, 179

igrar, 12

wqhda’, 92

ra’, 282, 287, > ‘anyya, ‘ariypya sale

“the Iraqi Zuhris”, 154, 244

al-‘Iragiyan, 7

Isa b. Dinar, 56

wshrak, 152, 179
according to the Hanafis, 158-59
according to the Malikis, 15962
definition, 129, 158

iskan, 287-88

Isma‘l b. ‘Abd Allah, 259

wtihgagq, 126

istihsan, 33, 61

wstisna‘, 170

wlaf, 20, 34, 41, 75, — direct cause,
indirect cause

tq, 123, - manumission

uraq, 287

Jabir b. ‘Abd Allah, 133, 182
Jabir b. Zayd, 202, 244
Ja‘far b. Burqan al-Kilabi, 133
Jahala, 10, 171, 207, 299, 300
Jahiliyya, 220, 230

Jahl, 10, 171, 207, 299, 300
al-Jaziri, 132

Jewish law, 214

Jins, 80

Johansen, 106

Jul, 126, 183

Justinian, 22

Juynboll, 154, 244

Juzaf, 95

kafala, 12

kaffara, 27

al-Kasani, 20, 23, 34, 42, 62, 75, 77,
79, 80, 100, 102, 103, 105, 128,
129, 169, 170, 180, 181, 199, 200,
215, 225, 269, 270

kasb, 37, 44, 105, 107, 168, - gain

al-Khafif, ‘Ali, 15

kharag, 261, 265, 266, 267, 273

‘al-khar@j bi-’l-daman’, 46, 64

Kharija b. Zayd b. Thabit, 70

khate’, 16, 41

al-Khattb al-Baghdadi, 11
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Khaybar, 272

khiyar al-‘ayb, 92, — option for defect
al-Khudri. = Aba Sa‘ld al-Khudri
khul, 109, 123

Khusraw II, 221n

al-Kilabt. — Ja‘far b. Burqan al-Kilabt
kira®, 59

kitaba, 109

kurr, 107, 195

‘la nbh ma lam yudman’, 46, 64
Lambton, 257, 265, 270n
al-Layth b. Sa‘d, 72, 167
liability
arising from collapse of a leaning
wall, 32-34
arising from injuries caused by a
structure, 23-26
arising from injuries caused by an
animal, 26-32
in a rent according to the Iraqis,
59-67
in a rent according to the
Medinans, 6773
of a usurper according to the
Hanafis, 102—4
of a usurper according to the
Malikis, 113-14
of an amputated theft, 99
of an employee, 73-76

ma la yughab ‘alay-hi, 39

ma yughab ‘alay-hi, 39

ma’dhan (la-hu fi al-tyara), 17

maghsiib min-hu, 98

al-Mahdr (the third Abbasid caliph),
265, 273

al-Mahmassani, 130

mapmila, 204, 278

malis, 77, 215, = contractual session

majlis al-‘aqd, 77, 215, = contractual
session

makhtiam, pl. makhatim, 66

al-Makhzaomi, 237

makil, 212

mal mutaqawwim, 106

mal ribawi, pl. amwal ribawiyya, 212, —>
riba goods

Malik b. Anas, 4, 5, 6, 7, 10, 11, 12,
13, 37, 41, 56, 57, 74, 126, 146,
148, 158, 159, 160, 161, 162, 169,
178, 181, 183, 185, 201, 202, 216,
223, 225, 226, 227, 230, 231, 232,

323

235, 239, 241, 249, 253, 258, 278,
279, 287, 288, 290, 291, 292, 293,
299, 300
on accord and satisfaction in a
salam, 204—6
on partial cancellation of a salam,
194-98
on the attribution of risk in the sale
of a specific object, 95-96
on the liability of a hirer, 67-73
on the liability of the possessor of an
animal, 31-32
on usurpation, 113-17
on why ‘ariyya sale is permitted,
282-85
on yad daman and yad amana, 3940
Malik b. Aws, 248
Malika Ibnat Hani, 220
Ma‘mar b. Rashid al-Azdi, 90, 128,
149, 152, 209, 243
manfa‘a, 25, 46, 58, 64, 70, 71, 100,
107, 108, 112, 119, 195, 206, 215,
216, 262, 263
definition, 45
does not enjoy the status as property
in itself according to the Hanafis,
106
donation of, 287-88, 290
of a pledge according to the Iraqis,
51-54
of a pledge according to the Malikis,
56

of a usurped object according to the
Hanafis, 106-8
of a usurped object according to the
Malikis, 115-17
of a usurped object according to
al-Shafi, 119
prohibition of an exchange of two
items of equal manfa‘a (utlity) on a
delayed term, 216-17
al-Manstr (the second Abbasid caliph),
273
manumission
agency, 109, 123
of a pledged slave, 57-58
of a usurped slave according to the
Hanafis, 110-12
marad al-mawt, 141, — death-sickness
al-Marghinani, 110, 128, 129, 136,
149, 169, 247, 263, 264
‘al-ma‘raf bayna al-tujar ka-"l-mashrat
bayna-hum’, 62
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Marwan b. al-Hakam, 229
maslahat al-‘amma, 40, 74
maslahat al-nas, 40, 74
Masraq, 132, 134
mawgaf, 108
mawzin, 212
Melchert, 6, 8
Miles, 220n, 227
minha, 287
misaha, 273
mithlz, 101
mithgal, pl. mathaqil, 227, 229, 230
Motzki, 4, 243
mu‘abbir, 109, 122
Mu‘adh b. Jabal, 260n
mu‘amala, 255n
Mu‘awiya b. Abi Sufyan, 220
mubadala, 233
mubdadala bi-’l-‘adad, 225
mubashara, 20, 22, 36, — direct cause
mubashir, 21, 36
mubda“ ilay-hi, 39n
mubdi, 39n
mudaraba, 70, 151, 152, 153, 258, 270,
272, = qirad
mudd, 170, 286
muflis, pl. mafalts, 169, 180
Muhammad b. ‘Abd Allah, 236
Muhammad b. al-Hanafiyya, 191
Muhammad b. al-Mawwaz. — Ibn
al-Mawwaz
Muhammad b. al-S2’ib [al-Kalbi], 223
muhaqala, 250-53, 276, 277, 280, —
share-cropping contract
muhasaba, 202, 208
Muyjahid, 226, 256
mukataba, 109, = kitaba
mukayasa, 129, 148
mukhabara, 254
mukhalafa, v. khalafa, 59, 60, 63, 73,
100, — violation
mugasama, 265, 273
mura, 282
murabaha
according to later jurists, 128-29
according to Malik and Ibn
al-Qasim, 146-49
according to al-Shaybani, 13645
and direct agency, 144—45
and the prohibition of the sale of an
object that one does not own,
145-46
original form, 143
muratala, 226

INDEX

mu7, 282

musallaf fi-hi, 163

musallaf ilay-hi, 163

musallam fi-hi, 163

musallam ilay-hi, 163

musallif, 163

musallim, 163

musaqat, 255, 268, 276

musawama, 129

muslaf fi-hi, 163

muslaf ilay-hi, 163

muslam fi-hi, 163

muslam ilay-hi, 163

muslif; 163

mushm, 163

mu’taman, 20, 38, 39, 40, 140, = amin

Mu‘tamar b. Sulayman, 228

mutasabbib, 21

muwada‘a, 129

muwasafa, 132-33

muzabana, 250, 279-81, 284, 293

muzara‘a, 253, 254, 256, 257, 258, 260,
275, 277, — share-cropping contract
Hanafi doctrines, 255, 261-75
Medinan doctrines, 27578

Nabataeans, 167
Nabit, 167

Nafi, 72

al-Nakha‘t. = Ibrahim al-Nakha‘t
nakhkhasin, 126
nama’, 44

al-Nawawi, 262n
negligence, 40, 41, 47
nisab, 291

nuntius, 122

nugsan, 44

option for defect, 92, 93, 125, 140, 185

pledge

attribution of risk in a pledge
according to the Iraqis, 46-51

attribution of risk in a pledge
according to the Malikis, 5455

disposition of a pledge, 57-58

Jructus produced by a pledge
according to the Iraqis, 48-51

Sructus produced by a pledge
according to Malik, 56-57

manfa‘a of a pledge according to the
Iraqis, 51-54

manfa‘a of a pledge according to the
Malikis, 56
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pre-emption, 9, 141
proceeds, 44, 45, 46, 107, 137
the Prophet. = Prophetic hadith
Prophetic hadith, 5, 11, 12
“A person cannot profit from an
object the risk of which he does
not assume”, 46, 64, 91, 116,
120, 210
“A person who places something
outside his limit is liable [for
the blood-money] if it injures
someone”; 23, 26, 31, 35, 120
“Any loan which benefits [the
lender]| is a nba”, 215
“Do not sell one dinar for two
dinars, and one dirham for two
dirhams”, 224

“Do not sell what you do not have”,

132

“He who offers to receive
prepayment should do it for a
determined price, a determined
weight, and for a determined
period”, 179

“If a camel is pledged, it can be
ridden. If a sheep is pledged, its
milk can be drunk. Whoever rides
or drinks must pay the expenses
to keep the pledge”, 51

“If gold is paid for gold, silver for
silver, wheat for wheat, barley for
barley, etc.”, 212, 215, 297

“If it [viz. the pledge] perishes, his
[viz. the pledgee’s] right is not
extinguished. It perishes at the
risk of its owner, who receives
its proceeds and assumes its loss”,
55

“One dinar for one dinar, one
dirham for one dirham, there

must be no excess between them”,

224

“Profit is concomitant with risk”,
46, 64, 71, 107, 119, 120

“Riba exists only in a delayed
transaction”, 218, 219

the Prophet extended the right of
pre-emption to a neighbor, 9

the Prophet limited the right of
pre-emption to co-owners, 9

the Prophet made an agreement
with the Jews of Khaybar to
divide the produce that their land
yielded by halves, 272

325

the Prophet permitted the owner
of ‘anyya to exchange it for the
estimated equivalent [in dried
dates], 285

the Prophet permitted the transfer
of ownership of foodstuffs if made
by transfer of share, tawlya or
cancellation by mutual agreement,
156, 179

the Prophet prohibited a leasing of
land in exchange for part of the
produce it yields, 276

the Prophet prohibited an exchange
of ripe dates for dried dates,
279-80, 293

the Prophet prohibited an
interest-bearing loan, 53

the Prophet prohibited combining a
sale and a salgf, 91, = ‘sale and
loan’

the Prophet prohibited muhagala,
muzabana and that two persons go
into association for date palms for
one or two years, 281

the Prophet prohibited muzara‘a, 277

the Prophet prohibited people from
destroying the coins in circulation
among the Muslims without
necessity, 229n

the Prophet prohibited stipulating
two clauses in a sale, 91

the Prophet prohibited the buyer of
an object from reselling it before
he takes possession of it, 91

the Prophet prohibited the sale of an
object that a person does not
own, 5, 132

the Prophet’s decision concerning a
dispute over a muzara‘a, 256

“The thief is no longer liable once a
hadd punishment has been applied
to him”, 99

“There is no liability in the case of
[killing by] a well”, 24, 35

“There is no liability in the case of
killing by an animal”, 25, 26, 31,
35

“Whenever a man sells goods and
then the buyer becomes insolvent
and the seller has not taken any
of the price and he finds the
goods intact with the buyer, he
has the greater right to it than
anyone else”, 239
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“Whoever employs someone should
specify his wages”, 128, 209
“Whoever has a surplus of land is

requested to give it to his brother

[for nothing] or leave it”, 276,
280

Qadr Khan, 47, 198, 262

qafiz, 96

al-Qarafi, 19, 23, 38

qard, 123, 169, 174

qard hasan, 215

qard jarra manfa‘a, 215, — interests on
loans

al-Qasim b. Muhammad, 5, 70, 133,
194, 203, 261, 275, 293

Qatada, 12, 27, 32, 90, 127, 133, 245,

249
Qays b. Muslim, 275
qimz, 101
qurad, 39, 70, = mudaraba
quat, 227, 228, 229
qisas, 16
quas, 33
al-Qudari, 36, 37, 47, 81
al-Quran, 214
0.2:282, 165, 167
0.18:79, 98
0.27:48, 229

Rabi‘a b. Abi ‘Abd al-Rahman, 68,
168, 216
Rafi* b. Khadij, 275, 276, 280
rahn, pl. ruhan, 39, — pledge
rama’, 216, 224
al-Ramli, 198
ragaba, 40, 70, 71, 287
ra’s al-mal, 39, 129, 163, 188, 247
rasil, 122
ratl, 286
ray, 45
Rayner, 130
al-Razi, Hisham b. ‘Abd Allah, 142n
regional schools, 6, 7
rent
agency in, 124
cancellation, 268-69
invalid rent, 263
liability in a rent according to the
Iraqis, 59-67
liability in a rent according to the
Medinans, 6773
of a pledge, 52, 53, 56

INDEX

of a usurped object, 107, 115, 117,
119
retention (right of), 38, 84n, 85, 87,
89, 90, 95
riba. = rba goods, riba of delay, rba of
excess
generality of the prohibition of,
212-14
in the sense of unlawful gain, 135,
143, 152, 171
al-riba al-‘glan, 224, — rba of excess
riba al-fadl, 213, — rba of excess
riba goods, 212—13
rba al-nasi’a, 213, — riba of delay
nba of delay
accord and satisfaction in a credit
sale and the Iraqi origin of the
prohibition of rba of delay,
243-46
accord and satisfaction in a credit
sale and the Medinan origin of
the prohibition of riba of delay in
an exchange of ‘wheat for wheat,
dates for dates’, 235-43
Medinan origin of the prohibition of
riba of delay in an exchange of
‘gold for gold, silver for silver’,
248-49
riba of excess
‘artyya sale and the Medinan origin
of the prohibition of rba of excess
in an exchange of ‘dates for
dates’, 293-94
prohibition of 7ba of excess in an
exchange of ‘gold for gold, silver
for silver’ and the Maliki and
Hanafi conceptions of money,
231-35
prohibition of 7ba of excess in an
exchange of ‘gold for gold, silver
for silver’ and the Umayyad
monetary reform, 218-31
share-cropping contract and the
Iraqi origin of the prohibition of
riba of excess in an exchange of
‘wheat for wheat’, 273-75
nitl, 286
Roman law, 22, 125

sa, 169, 170, 286

sabab, pl. asbab, 23, 34, 36, 37
Sa‘d b. Abt Waqqas, 253
Sa‘d b. Malik, 253
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sadaga, 53, 65, 78, 89, 104, 107, 123,
174, 262, 263, 264, 271, 291
safir, 109, 122
safqa fi safga, 273
safqatan fi safqa, 273
Sahntn, 4, 32, 57, 70, 97, 147, 195,
202, 231, 232, 233, 291
Sa‘id b. Jubayr, 99, 134, 135, 184, 254
salaf. = salam
salaf hall, 178, = immediate salam
salaf jarra manfa‘a, 56
salaf madman, 167
salam
accord and satisfaction, 2026
and the prohibition of riba of delay,
170-71, 246-48
cancellation, 187-98
date of delivery, 178-83
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