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TRANSLITERATION

In preparing transliterations for this book, I have generally followed

the system adopted by the International Journal of Middle East Studies.

I have departed, however, from the practice of the journal when it

comes to transliterating Arabic words that are known to English

speakers and that are included in Webster’s Third New International

Dictionary. Whereas the journal does not transliterate these, I do. I

have also departed from the practice of the journal when it comes

to proper names in Arabic. Again, the journal does not transliter-

ate them, but I do, although I have not italicized them. This means

that I have not italicized the word Sunnì or names of the Sunnì
guilds of law, Óanafì, Màlikì, Shàfi'ì, Óanbalì, and ¸ahirì, whether

they appear in nominal or adjectival form. The only exception to

this last rule involves Arab authors who publish regularly in European

languages. I will render the names of these figures, such as Adel

Omar Sherif, as they do in their own publications.





INTRODUCTION

Over the last thirty years many Muslim nations have drafted or

amended their constitutions to require that state law be consistent

with sharì 'a norms.1 The adoption and interpretation of constitutional

provisions for the sharì 'a can be characterized as a form of “consti-

tutional Islamization.” This trend raises a number of important ques-

tions. What are the historical precedents, if any, for these provisions,

and why have Muslim nations recently begun to adopt them? What

happens when a country with a “secular” legal system, particularly

one influenced by European models, suddenly adopts a sharì 'a pro-

vision? How do judges in these countries, who often do not have

any classical Islamic legal training, go about the difficult task of inter-

preting and applying the sharì 'a? Does the adoption of constitutional

Islamization provisions tend to require significant changes to legal

systems already in place? Does it tend to drive that country away

from or toward evolving international legal norms in the areas of

human rights or finance?

Those interested in the phenomenon of constitutional Islamization

and its ramifications will find much to ponder in Egypt’s recent his-

tory. When a new Egyptian constitution was promulgated in 1971,

Article 2 provided, among other things, that “the principles of the

Islamic sharì 'a are a chief source of Egyptian legislation” (emphasis

added). In 1980, the 1971 constitution was amended and its Islami-

zation provision strengthened. Henceforth, Article 2 provided that

“the principles of the Islamic sharì 'a are the chief source of Egyptian

legislation” (emphasis added). In 1985, the Supreme Constitutional

1 Majority Muslim countries that have, through enactment or amendment, given
Islamic legal norms a preferred position in the constitutional scheme include the
following: Afghanistan (Afghan Constitution Article 3); Egypt (Egyptian Constitution,
Article 2); Iran (Iranian Constitution, Articles 2–4); Pakistan (Pakistani Constitution,
Article 227); Qatar (Qatari Constitution, Article 1); Saudi Arabia; and Yemen
(Yemeni Constitution, Article 3). The Saudi Basic Law declares both that the sharì'a
is binding law and that all legislation repugnant to sharì'a is unenforceable; see
Royal Decree No. A/90 Article 1.
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Court of Egypt (the “SCC”) held that Article 2 as amended required

that all Egyptian legislation enacted after the amendment be reviewed

for consistency with “the principles of the Islamic sharì 'a.” Since this

seminal 1985 ruling, the SCC has developed a substantive body of

jurisprudence applying Article 2—upholding some laws as consistent

with the principles of the sharì 'a and striking some others down as

inconsistent.

Although Article 2 has never been the subject of a book-length

study, some scholars over the last 25 years have come to be intrigued

by various aspects of Article 2’s history or by apparent peculiarities

in the Article 2 jurisprudence of the Court. Oussama Arabi, Killian

Bälz, Nathan Brown, Baudouin Dupret, Enid Hill, Baber Johansen,

Nathalie Bernard-Maugiron, Rudolph Peters, Adel Omar Sherif, and

Frank Vogel have written articles that touch upon issues related to

Article 2. These works vary in their scope and methodologies. As a

result, the authors disagree about how the SCC is interpreting Islamic

law in Article 2 cases, what relationship exists between the SCC’s

theory and other theories of Islamic law, why the SCC has devel-

oped its method and finally, what the long-term ramifications of

Article 2 jurisprudence will be.

For instance, scholars dispute the relationship of the SCC’s the-

ory of Islamic law to other theories of Islamic law. Some scholars

have described the Court’s Article 2 jurisprudence as reflecting an

essentially classical or neo-classical approach to Islamic legal inter-

pretation.2 Others insist that modernist Islamic legal theory has been

the primary inspiration for the Court.3 Still others have suggested

that the SCC’s interpretative scheme cannot be easily placed in the

Islamic tradition at all and might be considered pseudo-Islamic.4

2 See Oussama Arabi, Studies in Modern Islamic Law and Jurisprudence (Arab and
Islamic Law Series 21; The Hague/London/New York: Kluwer Law International,
2001), 174, 194–200. Compare, however, 199, note 4, which recognizes the prob-
lem with defining the SCC’s theory as classical or even neo-classical.

3 See, e.g., Baber Johansen, “Supra-legislative Norms and Constitutional Courts:
The Case of France and Egypt,” in Eugene Cotran, Adel Omar Sherif, eds., The
Role of the Judiciary in the Protection of Human Rights (CIMEL Book Series No. 5;
London: Kluwer, 1997), especially 369, Frank Vogel, “Conformity with Islamic
Shari'a and Constitutionality under Article 2: Some Issues of Theory, Practice, and
Comparison,” in Eugene Cotran, Adel Omar Sherif, eds., Democracy, the Rule of Law
and Islam (CIMEL Book Series No. 6; London: Kluwer, 1999), 535–38.

4 See, e.g., Killian Bälz, “La construction séculière du droit islamique: la Haute
Cour Constitutionelle égyptienne et la ‘bataille de voile’ dans les écoles publiques,”
Droit et Société 39 (1998), 277–91.
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Scholars have also disagreed about the practical effects of Article 2

jurisprudence in the future. Some articles are unabashedly enthusi-

astic about the Court’s theory, arguing that it may represent the

beginning of an authentically “Islamic” theory that harmonizes the

Islamic tradition with international human rights norms.5 Others are

more cautious, suggesting that Article 2 jurisprudence could be a

Trojan horse, which to date has been used for progressive ends but

through which regressive policies may later be imposed judicially.6

Still others suggest that Article 2 jurisprudence might be more or

less irrelevant to the evolution of Egyptian law—because, they argue,

it tends to reinforce “secular” norms that would be imposed anyway.7

In this book, I will wade into the thicket of Article 2 studies and

try to answer some of the questions that Article 2 jurisprudence (and

the scholarship about it) raises. A monograph-length study provides

an author with the space necessary to contextualize Article 2 and

Article 2 jurisprudence more fully than is possible in shorter works.

It also permits the author to trace the relationship of Article 2 both

to earlier theories of Islamic law and to trends in contemporary con-

stitutional jurisprudence in Egypt.

In order to properly contextualize the SCC’s Article 2 jurispru-

dence, I have structured this book essentially as a “biography” of

Article 2. This biography will discuss Article 2’s ancestors, the general

milieu in which it was conceived and born, the specific circumstances

surrounding its birth, and the eventual maturation of Article 2 jurispru-

dence into a distinctive part of the Egyptian legal system.

5 See, e.g., Hatem Aly Labib Gabr, “The Interpretation of Article 2 of the
Constitution: Islamic Sharia Principles as a Source of Law,” in Human Rights and
Democracy: The Role of the Supreme Constitutional Court of Egypt, Kevin Boyle and Adel
Omar Sherif, eds. (CIMEL Book Series 3; London: Kluwer, 1996), 217–27.

6 Compare, e.g., Arabi, Studies, 18 and Johansen, “Supra-legislative Norms,” 376
with Vogel, “Conformity with Islamic Shari'a and Constitutionality under Article
2: Some Issues of Theory, Practice, and Comparison,” in Eugene Cotran, Adel
Omar Sherif, eds., Democracy, the Rule of Law and Islam (CIMEL Book Series No. 6:
London: Kluwer, 1999), 525–44; and Clark Lombardi, “Islamic Law as a Source
of Constitutional Law in Egypt: the Constitutionalization of the Sharia in a Modern
Arab State,” Columbia Journal of Transnational Law 37 (1988), 81–122. (As this book
will make clear, I have modified my view considerably since writing this article.) 

7 See, e.g., Bälz, “La construction,” and Baudouin Dupret, “À propos de la cons-
titutionalité de la Sharì'a: Présentation et traduction de l’arrêt du 26 Mars 1994
(14 Shawwàl 1414) de la Haute Cour Constitutionelle (al-ma˙kama al-dustùriyya al-
'ulyà) égyptienne,” Islamic Law and Society 4 (1997), 98. 
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Part I provides the background to Article 2. It is comprised of six

chapters which discuss the formation of consensus on questions of

Islamic legal theory during the classical era, the collapse of that con-

sensus in the modern era, and the appearance in Eygpt of impor-

tant political factions, each espousing a different theory of Islamic

law. Chapter 1 outlines the formation of the Sunnì consensus about

Islamic legal authority and methodology. Chapter 2 describes the

method that classical jurists used to come up with interpretations of

the sharì 'a. Chapter 3 discusses the development of a theory that

courts in an Islamic state should apply (and rulers should enforce)

laws that (a) were consistent with the “rulings of the sharì 'a” that

the jurists had discovered and (b) did not impede the achievement

of social results that jurists had identified as divinely-favored “goals”

of God’s law. It points out the significance of Islamic state law. By

cooperating with the classical jurists and appointing them to serve

as legislative advisors and judges, some states, including the Ottoman

Empire, were able to endow the law of the state with considerable

Islamic legitimacy.

Chapters 4 through 6 turn to the collapse of the classical consensus

on basic questions of Islamic legal theory, the rise of competing the-

ories—each trying to become the new “consensus” theory—and the

crisis of Islamic legitimacy that this created. Chapter 4 discusses how

and why consensus on basic issues of legal theory broke down.

Chapter 5 describes some of the new theories of Islamic law that

arose in modern Egypt, as different thinkers appropriated classical

concepts and vocabulary and re-imagined the proper method both

of interpreting the sharì 'a and of creating a body of Islamic state

law. Chapter 6 discusses how competing Islamist factions in modern

Egypt came to champion different modernist visions of interpretive

authority and of interpretive method. It also addresses the problems

that the breakdown of consensus posed for governments who wished

to establish their legitimacy in Islamic terms.

In Part II, this book turns to Article 2 of the Egyptian constitution,

which represented a commitment by the government to attempt to

establish its legitimacy in Islamic terms. When the government failed

to develop an effective program of Islamization that could do this,

Article 2 jurisprudence became the means through which the Egyptian

judiciary tried to establish a new consensus theory of Islamic law.

When the 1971 Constitution was drafted, it carved out a specific

role for the sharì 'a. Article 2 of this Constitution stated, “the prin-
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ciples of the Islamic sharì 'a” would be one “chief source” of Egyptian

legislation. Chapter 7 places the decision to enact Article 2 in its

larger context, as part of a broad (albeit short-lived) policy of exec-

utive-sponsored Islamization. Shortly after the enactment of Article

2, the government actually began to reach out to Islamists and, ten-

tatively, to prepare Islamic revisions to Egyptian law. Although this

plan was considered risky by some, President Sàdàt became con-

vinced of its feasibility and utility. As a sign of his regime’s com-

mitment, the captive legislature amended and strengthened Article 2

to state that Islamic law would henceforth be “the chief source of

legislation” [emphasis added]. This language suggested that all Egyptian

law would henceforth be required to be consistent with the sharì 'a.
After the assassination of President Sàdàt by Islamists in 1981, the

new president and head of the ruling party dismissed the executive-

sponsored Islamization program as quixotic. Notwithstanding the

recent amendment of Article 2, the political branches abandoned

their policy of revising Egyptian laws to make them more Islamic.

However, the judiciary had during the Sàdàt years, established con-

siderable independence from the executive. Sensing that the judicial

branch might be willing to challenge an apparently unconstitutional

policy, Islamists began to bring suits challenging Egyptian laws as

un-Islamic and thus unconstitutional under Article 2. At this point,

the responsibility for creating and implementing an official govern-

ment theory of Islamic law moved from the executive and legisla-

tive branches to the increasingly independent judiciary.

Chapter 8 describes the Egyptian judicial system that was saddled

with the responsibility of deciding Islamists’ Article 2 claims. It focuses

on the Supreme Constitutional Court (the SCC), an institution that

had only been established in 1979. By the mid-1980s, however, it

had already established itself as a strong champion of liberal con-

stitutionalism and was incrementally imposing a liberal rule of law

in Egypt. The SCC, eager to maintain its growing reputation for

integrity and independence, could not afford to be accused of sup-

porting a willful violation by the political branches of a constitu-

tional obligation. At the same time, they had reason to be concerned

that any attempt to resolve the question whether (or how) Islamization

should take place would do more harm than good.

Chapters 9, 10 and 11 turn to the SCC’s emerging interpretation

of Article 2. Chapter 9 discusses the SCC’s handling of a prelimi-

nary question: should the new constitutional court interpret Article
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2 at all? As this chapter explains, it was not clear that the consti-

tution permitted them to do so, and it was not clear that, as a pol-

icy matter, it made sense for the Court to enter into the increasingly

violent debates about the government’s failure to carry through with

its Islamization policy. In considering whether (or how) to interpret

Article 2, the newly-established and still weak Court was naturally

concerned about the political ramifications of becoming involved in

the heated debates about the role of Islam in Egyptian society. On

the other hand, it was also concerned that, if it did not play a role

in interpreting and applying Article 2, the demand for Islamization

might impede the establishment of a progressive, liberal constitu-

tional rule of law. Ultimately, the SCC compromised by saying that

it did not have the authority to review for consistency with “the

principles of the Islamic sharì 'a” any laws that were in force prior

to the 1980 amendment of Article 2. However, it had the power to

review laws enacted or amended thereafter.

Chapter 10 first discusses the SCC’s early Article 2 opinions in

which it decided cases with little explanation of its reasoning. This

chapter then gives an overview of the theory of Islamic law that the

Court has then developed and applied since 1993. In its Article 2

jurisprudence to date, the SCC has systematically borrowed concepts

and vocabulary from a range of modernist theories of Islamic law.

At the same time, the Court has avoided taking a clear position on

some of the most controversial issues of legal theory. In short, the

chapter argues that the Court has developed an embryonic ‘pastiche’

theory of Islamic legal interpretation. That is to say, it has produced

a theory that draws widely, but directly, from the Islamic tradition

and appeals rhetorically to a wide range of very different Islamist

groups. It is, however, a theory that is ambiguous in certain partic-

ulars. The SCC has been applying its theory in a way that reflects

an implicit preference for liberal development of its theory. It has

not, however, explicitly built its liberal assumptions into its theory,

and thus, later panels seem to have the freedom to take the theory

in different directions.

Chapter 11 provides a series of case studies, which demonstrate

how the SCC’s theory has been applied. This chapter examines how

the justices of the SCC have consistently used the discretion that

their theory leaves them to interpret Islamic law in a manner that

reinforces the liberal constitutional principles. In its Article 2 opin-

ions, the SCC has been able to use familiar Islamic legal concepts
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and vocabulary to develop an interpretation of Islamic law that is

consistent with and indeed reinforces the evolving liberal rule of law

in Egypt.

Chapter 12 looks briefly at the reception of the SCC’s evolving

Article 2 jurisprudence, both by academics and by lower courts in

Egypt. Lower courts have by and large accepted the essential com-

ponents of the SCC’s theory and its general liberal thrust. Nevertheless,

these courts have indicated some concerns. In areas where the Court

has left its theory ambiguous, they have applied the theory in a way

that seems to show more deference than the SCC to classical Islamic

norms. Interestingly, although political Islamists disagree with many

of the SCC’s conclusions, they have to date accepted the legitimacy

of the SCC’s approach—as demonstrated by the fact that they con-

tinue voluntarily to litigate before the Court. This suggests that the

SCC has been able to create broad support for a theory of Islamic

law that is capable of co-existing with a liberal constitutional philosophy.

The conclusion ties together the two halves of this book by draw-

ing some larger conclusions about Islamic law in the modern world.

It argues that the great challenge facing contemporary Islamic legal

theorists and political parties is how to deal with the collapse of con-

sensus on questions of Islamic legal theory. In the period during

which the classical consensus held sway on questions of Islamic legal

theory, Muslim legal thinkers developed a reservoir of sophisticated

concepts and vocabulary that allowed them to grapple effectively

with questions of morality and effective governance. In the modern

era, Muslims have come to agree that the classical method of Islamic

legal interpretation and the classical model of the Islamic state are

no longer appropriate. There is deep disagreement, however, about

what should replace it. Different thinkers have appropriated the

insights of classical theory in different ways and refashioned them

into many new Islamic legal theories. Different factions have called

on states to apply different theories. The result is a situation in which

there is a broad desire for Islamization in the abstract, but violent

disagreement about what form Islamization should take—disagree-

ment that is rooted in very different ideas about how to interpret

the sharì 'a.
In at least one country, then, constitutional Islamization has made

judges an important new voice in the debates about Islamic legal

theory—and particularly on the crucial question of what makes a

state law “Islamic.” There is no guarantee that other countries will
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follow the lead of Egypt, or even, for that matter, that later courts

in Egypt will continue to embrace the SCC’s liberal vision of Islamic

legal theory. Nevertheless, the SCC has publicly articulated and

applied a decidedly liberal, rights-protecting approach to Islamic legal

interpretation. The acceptance of its precedents to date and the con-

structive dialogue that its approach has generated reveal that Islamic

law can realistically be conceived of as a source of liberal legal norms.

Under the right circumstances, Islamization can reinforce movements

trying to develop the liberal rule of law in the Muslim world.



PART ONE

CLASSICAL ISLAMIC LEGAL THEORY AND THE RISE

OF COMPETING MODERNIST LEGAL THEORIES





CHAPTER ONE

THE FORMATION OF THE CLASSICAL SUNNÌ
LEGAL TRADITION

Since May 1980, Article 2 of the Egyptian Constitution has declared,

“The principles of the Islamic sharì 'a shall be the chief source of leg-

islation.” Egyptian courts have interpreted this to mean that Egyptian

law must be consistent with sharì 'a principles. This book will discuss

the Supreme Constitutional Court’s attempts to interpret and apply

Article 2, focusing in particular on its attempt to articulate a prac-

tical method of identifying and interpreting the sharì 'a norms against

which state law would be measured.

In interpreting Article 2, the Supreme Constitutional Court (“the

SCC”) faced an enormously difficult task. To understand why this

should be so, and to understand the solution which the SCC devised,

it is important to understand the history of Islamic legal theory and

the history of political Islam in modern Egypt. From roughly the

ninth to the nineteenth centuries C.E., Sunnì Islamic legal scholars

came to agree on a number of basic premises about the nature of

God’s command and about the ways that humans might best try to

understand that command. Working from these common assump-

tions about authority, epistemology, and hermeneutics, they built up

a corpus of subtle and sophisticated Islamic theory. Applying this

“classical” theory over the years, generation after generation of jurists

contributed to an evolving body of classical Islamic fiqh—legal rul-

ings that represented their understanding of God’s law, or the sharì 'a.
In the modern era, Muslim thinkers began to question some of

the assumptions of classical Islamic legal theory and thus questioned

the value of the classical interpretations of the sharì 'a for the mod-

ern world. Nevertheless, they chose not to jettison the rich and sophis-

ticated classical tradition in its entirety. It provided a mine of insights

about the nature of revealed law and about the ways in which

humans can try to understand such a law. Thinkers tried in different

ways to work from these insights, modifying classical techniques to

develop a number of different, modern methods of Islamic legal

interpretation. In many Muslim countries, including Egypt, Islamist
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political factions have embraced competing methods of legal inter-

pretation and, thus, competing bodies of Islamic law. They have agi-

tated fiercely, and sometimes violently, in favor of their very different

visions of Islamic law. Anyone who wishes to interpret the sharì 'a
and apply it as law in a modern nation like Egypt must be prepared

to address withering criticism and, possibly, resistance from those

who favor other visions.

To understand the complexity of the challenge that the SCC faced

when it was asked to interpret Article 2, and to appreciate the sub-

tlety of its solution, it helps to have some background in the classi-

cal tradition out of which modernist theories of law have developed,

some understanding of the way in which modernists have worked

with classical concepts to refashion modern theories of Islamic law

and, finally, to understand how deeply Muslims in modern Egypt

are divided over questions of Islamic legal theory. The next six chap-

ters will discuss the evolution of a classical consensus on questions

of Islamic legal theory, the reasons that consensus collapsed, the rise

of modernist legal theories and the fracturing of the Muslim polity

in Egypt over questions of legal theory.

I. The concept of the sharì'a

The Qur"àn states that God has set down a “sharì 'a” which Muslims

were obliged to follow.1 The term sharì 'a literally means ‘path,’ and,

early on, Muslims understood this to mean that God had established

a body of rules and recommendations and that human salvation

depended on their ability to identify and obey these.2 Over time,

Muslim legal thinkers came to conclude that God had placed every

conceivable act in a five-part moral scale, ranging from mandatory

( far∂ or wàjib), to recommended (mandùb), to morally neutral or per-

missible (mubà˙), to reprehensible (makrùh), down to prohibited (˙aràm).

The sharì 'a required humans to perform the mandatory and refrain

from the prohibited, and God would punish those who failed to obey

these commands. The sharì 'a also suggested that wherever possible,

1 Qur"àn 45:18.
2 See Norman Calder and MB Hooker, “Sharì'a” in EI2, vol. IX, 321.
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humans should perform the recommended and refrain from the rep-

rehensible. God will reward them for doing so (but will not punish

them for failing to do so).3

Muslim legal thinkers struggled to understand where on the five-

part scale every conceivable human action falls, so that they could

identify and perform the acts that were mandatory and recommended

and abstain from the acts that were prohibited or reprehensible. God

had revealed indications of his law to prophets and, some said, in

the workings of the world as well. Unfortunately, these indications

did not leave a clear or complete picture of God’s law, the sharì 'a.
Thus, debates emerged both about the methods that should be used

to interpret God’s command and about what, in fact, the sharì 'a
required.

II. The development of institutions that shaped interpretation 

of sharì'a: the madhhabs

In the centuries after the death of the Prophet Mu˙ammad, the

Muslim community debated how best to acquire an understanding

of the sharì 'a and how to develop a body of law for the Muslim

community. Among the issues that divided religious legal scholars

were questions about whether interpretation of God’s law should be

the prerogative of those with charismatic authority.4 Another question

was whether people could understand the sharì 'a simply by observ-

ing nature and exercising their reason. The jurists who developed

the classical Sunnì legal tradition ultimately rejected exclusively 

charismatic interpretation and purely rational methods of determining

3 See, e.g., Muwaffaq al-Dìn Ibn Qudàma, Raw∂at al-NàΩir wa-Junnat al-MunàΩir
(Cairo: al-Ma†ba'at al-Salafiyya, 1385), 16–24; see also the discussion in Wael Hallaq,
A History of Islamic Legal Theories (Cambridge: Cambridge University Press, 1997), 40,
citing Shìràzì and Ibn Barhàn.

4 There was some question as to whether proper interpretation of God’s law
might require post-prophetic divine revelation. Some concluded that prophetic rev-
elation of law had died with the Prophet Mu˙ammad and that Muslims were there-
fore required to seek knowledge in the revelation and/or human reason. This was
to become a central assumption of Sunnì thought. On the development of a the-
ory of cessation of prophecy, see the exhaustive account by Yohanan Friedman in
Prophecy Continuous (Berkeley: University of California Press, 1989), 49–93.
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God’s law. According to these scholars, men of discernment should

seek signs of God’s commands primarily in the texts that recorded

the Prophet’s revelations, turning only in the second instance to non-

scriptural sources such as custom and the laws of the natural world.

The precise origins of Sunnì legal theory remain nebulous.5 Over

time, however, Sunnì jurists began to focus more attention on explor-

ing and explaining the method by which Muslims should interpret

the sources that contained the signs of God’s commands. Current

evidence suggests that the turning point occurred at some point dur-

ing the third or fourth centuries after the death of the Prophet (the

ninth and tenth centuries C.E.), when systematic discussions about

Sunnì theories of legal interpretation ('ilm ußùl al-fiqh) began to appear.6

The emergence of a distinctly “Sunnì” tradition of ußùl al-fiqh is

connected to the development over the eighth through tenth cen-

turies C.E. of distinctive scholarly associations, the Sunnì madhhabs.7

The madhhab is one of the central institutions of Islamic religion and

law, and indeed of pre-modern Sunnì Islamic society.8 As the late

5 Early Muslim jurists, including those who developed the Sunnì tradition, seem
not to have focused on developing a systematic legal theory. They interpreted God’s
law without describing in any detail the methods by which they had reached their
legal conclusions. See Norman Calder, “Ußùl al-Fi˚h” in EI2, vol. II, 886.

6 For years, the history of ußùl al-fiqh was traced to the seminal work of Mu˙ammad
Ibn Idrìs al-Shàfi'ì (d. 204 A.H./820 C.E.). There is currently considerable dispute
over the traditional account. Some have challenged the attribution and dating of
works that are usually attributed to al-Shàfi'ì. The seminal argument for a re-dat-
ing of the work was made by Norman Calder, Studies in Early Muslim Jurisprudence
(Oxford: Clarendon Press, 1993). For a modified version of this argument, see
Christopher Melchert, “Qur"ànic Abrogation Across the Ninth Century: Shàfi'ì, Abù
'Ubayd, Mu˙àsibì, and Ibn Qutaybah,” Studies in Islamic Legal Theory, ed. Bernard
G. Weiss (Leiden: E.J. Brill, 2002), 75–98. Other modern scholars have accepted
the traditional attribution and dating but question whether the work was influential.
See, e.g., Wael Hallaq, “Was al-Shàfi'ì the Master Architect of Islamic Jurisprudence?”
International Journal of Middle East Studies 25 (1993): 587–605. Still others suggest that
a full understanding of the Sunnì legal development awaits further research into
works that may predate those of al-Shàfi'ì. For such arguments, see, e.g., Joseph
Lowry, “Does Shàfi'ì have a Theory of Four Sources of Law?” Studies in Islamic
Legal Theory, ed. Bernard G. Weiss; and Devin Stewart, “Mu˙ammad b. Dàwùd al-
¸ahirì’s Manual of Jurisprudence: al-wußùl ilà ma'rifat al-ußùl ,” Studies in Islamic Legal
Theory, ed. Bernard G. Weiss, 99–158. 

7 On the development of the madhhabs, see generally Christopher Melchert, The
Formation of the Sunnì Schools of Law, 9th–10th Centuries C.E. (Leiden: E.J. Brill, 1997). 

8 On the question of the way in which the development of the Sunnì madhhabs
influenced the development of Shi'ite institutions, see Devin J. Stewart, Islamic Legal
Orthodoxy: Twelver Shiite Responses to the Sunnì Legal System (Salt Lake City: University
of Utah Press, 1998).
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George Makdisi demonstrated, a madhhab functioned, at the institu-

tional level, like a guild of Islamic jurists. A madhhab was not licensed

by the government. Rather, it was an independent association of

jurists. One generation of jurists would teach the next both the inter-

pretive methodology and the accepted substantive doctrines of their

guild.9 Over the centuries, each Sunnì madhhab developed official

doctrines at the level of interpretive methodology. Because official

interpretive methodology required jurists to respect the precedents

established over the years by the leading jurists of the guild, guilds

also developed official doctrine on some questions of substantive law.

Thus, the Arabic term madhhab came to be used to refer not only

to a juristic guild, but also to the legal doctrine of that organiza-

tion.10 Because the term madhhab has a doctrinal as well as an insti-

tutional component, most contemporary scholars translate the term

madhhab as ‘school’ rather than ‘guild’ of law (and others have left

the term untranslated).11 Understanding the weighty arguments against

using the term ‘guild,’ there is still considerable utility in referring

to the madhhab as a guild for the purposes of this book. A reader

who bears in mind that the madhhab was rooted in a guild-like insti-

tution will be better equipped to understand the modern develop-

ments discussed at length in later chapters. In the twentieth century,

political and social developments weakened the institutions of the

madhhabs and broke their domination of teaching institutions and

judicial training. This helped promote the sudden development and

dissemination of radically new Sunnì legal theories.

Two important developments helped to shape the madhhabs and

to establish their crucial role in Islamic society. First, the madhhabs

began to develop a common approach to Islamic legal interpretation

9 For seminal analyses of the structure, administration and role of the madhhab,
see the works of George Makdisi, particularly “The Guilds of Law in Medieval
Legal History: An Inquiry into the Origins of the Inns of Court,” Zeitschrift für
Geschichte der Arabisch-Islamischen Wissenschaften, 1 (1984), 233–252; “La Corporation
à l’époque de l’Islam,” Présence de Louis Massignon: Hommages et témoignages (Paris:
Maisonneuve and Larose, 1987), 35–49; and The Rise of Humanism in Classical Islam
and the Christian West (Edinburgh: University Press, 1990), 16ff.

10 See Melchert, The Formation, xiv–xvi, cf. Wael Hallaq, A History of Islamic Legal
Theories (Cambridge: Cambridge University Press, 1999), 158 and 164.

11 For the decision to continue translating the term as “school,” see, e.g., Melchert,
The Formation, xvii. For an example of a scholar who prefers not to translate the
term at all, see Sherman Jackson, Islamic Law and the State: The Constitutional Jurisprudence
of Shihàb al-Dìn al-Qaràfì (Leiden: E.J. Brill, 1996). 
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and thus began together to develop a distinctive Sunnì legal tradi-

tion. Over time, jurists associated with a number of different guilds

came to agree on important principles of epistemology and legal

methodology, and they agreed to disagree on certain others. The

jurists in these madhhabs were thus able to forge a distinct tradition

of legal theory and interpretive methodology in which the jurists of

these guilds recognized each other’s methodology as permissible and

accepted that their competing interpretations of God’s law must be

considered mutually orthodox. Second, four of the madhhabs gradu-

ally emerged as preeminent in the Sunnì world. By the last quarter

of the fifth/eleventh-century A.H./C.E., the jurists associated with

the Màlikì, Shàfi'ì, Óanafì, and Óanbalì guilds had displaced their

rivals and became the only generally-recognized institutions for train-

ing and licensing jurists. In a recent monograph, Devin Stewart

describes the fifth-/eleventh-century developments as follows:

Through the formation and consolidation of the classical Sunnì juridi-
cal madhhabs, traditionist jurists were able to gain exclusive control over
institutions of Islamic religious education and establish their collective
authority for the interpretation of Islamic law. . . . [By this time], their
proponents have succeeded in marginalizing or subordinating other
groups claiming religious authority, such as theologians, Caliphs and
˙adìth experts, and have regularly attempted to prevent other religious
groups perceived as heterodox from taking part in the legal sys-
tem. . . . Only the opinions of scholars who belong to one of the rec-
ognized madhhabs, and have completed study in a curriculum defined
and controlled by the jurists may be taken into account in debate on
religious questions. All other opinions, whether supported by evidence
or not, are considered heterodox.12

According to classical theory, it was the duty of the jurists in these

four guilds of law to elucidate God’s law as best they could for the

Muslim community. Jurists thus studied the records of God’s reve-

lation to the Prophet Muhammad, and/or the precedents of legal

thinkers of the past in order to develop trustworthy interpretations

of God’s law. The interpretation of God’s law that a classical jurist

developed, represented his “fiqh” (literally ‘understanding’ or ‘dis-

cernment’ of God’s law). Since fiqh represented what humans knew

of sharì 'a, the words fiqh and sharì 'a were “sometimes used synony-

12 Stewart, Islamic Legal Orthodoxy, 25.
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mously.”13 Nevertheless, it makes sense to keep them distinct. The

sharì 'a represents God’s ideal law. Fiqh represents an inherently fal-

lible human interpretation of that law.14

III. The development of competing “orthodox” interpretations of sharì'a

Notwithstanding the consolidation of the Sunnì guilds of law, there

continued to be considerable disagreement over important questions

of methodology. This meant that inevitably, jurists in different 

madhhabs came to disagree with each other on questions of substantive

law as well. (That is to say, by embracing approaches to ußùl al-fiqh,
jurists came up with different bodies of fiqh.) Not only did different

madhhabs develop different bodies of law, but even jurists within a

single guild might disagree on the details of proper methodology or

of substantive law. Sunnì Islamic legal theory embraced the diver-

sity of opinion. Classical Islamic legal theory accepted axiomatically

that in most cases, humans could never say with absolute certainty

which of the opinions was correct. God alone was infallible, and

interpretation could only be a probabilistic enterprise. Even a jurist

who flawlessly used proper methodology axiomatically accepted that

his version of fiqh might prove wrong, and a competing version might

prove correct. Jurists took comfort in their belief that, all things being

equal, God would not punish any Muslim for obeying, in good faith,

one plausible version of fiqh rather than another—even if it turned

out that that a Muslim’s chosen version of fiqh turned out to be

incorrect.15

13 See Calder and Hooker, “Sharì'a,” 322.
14 The discussion in this chapter insofar as it distinguishes between sharì 'a and

fiqh is heavily influenced upon the discussions in Bernard G. Weiss, “Interpretation
in Islamic Law,” The American Journal of Comparative Law 26 (1976): 199–205; Bernard
G. Weiss, The Search for God’s Law: Islamic Jurisprudence in the Writings of Sayf al-Din
al-Àmidì (Salt Lake City: University of Utah Press, 1992), 1–17, and 93–109. Weiss’s
works are informed largely by his reading of Shàfi'ì scholars such as al-Ghazàlì 
(d. 1111) and al-Àmidì (d. 1233). For sources describing the way in which other
jurists conceptualized the distinction between fiqh and sharì'a, see, e.g., Baber Johansen’s
chapter, “The Muslim Fiqh as a Sacred Law,” Contingency in a Sacred Law: Legal and
Ethical Norms in the Muslim Fiqh (Leiden: E.J. Brill, 1999), 1–72; and Muhammad
Khalid Masud, Shà†ibì’s Philosophy of Islamic Law (Islamabad: Islamic Research Institute,
1995), 247–49. 

15 Sunnì legal theorists did, however, develop different explanations for the lack
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Although there can be only one sharì 'a, there may be several,

equally valid versions of fiqh. Each of the competing bodies of fiqh
was considered a legitimate interpretation of God’s law, and a per-

son who followed one of these opinions, believing in good faith that

it was the correct opinion, would be considered virtuous. The clas-

sical jurists’ willingness to accept conflicting interpretations of God’s

law as equally orthodox was a distinctive feature of classical Sunnì
Islamic legal thought. In Baber Johansen’s words, the jurists’ under-

standing of “orthodoxy” established “normative pluralism within and

between schools of fiqh.” It “thus legitimizes the co-existence of var-

ious doctrines and normative systems,” and “it allows the peaceful

(occasional local outbursts of violence notwithstanding) co-existence

of the groups of scholars who sustain these different doctrines and

normative systems. . . .”16

IV. Imposing a uniform interpretation of the sharì'a in an “Islamic” state

The doctrine of mutual orthodoxy created a problem for those who

wanted states to establish and apply a single, predictable body of

“Islamic” state law. As a theoretical matter, Muslims were required

to accept the legitimacy of different interpretations of God’s law. To

provide stability in a society, however, law must be predictable. If

each Muslim was free always to act on his or her preferred inter-

pretation of God’s law, then chaos would result. This danger was

not lost on classical Sunnì jurists, who concluded that this right to

follow a preferred interpretation of Islamic law was a contingent

right rather than an absolute one. All things being equal, a Muslim

would be permitted to choose from several possible rules of behav-

ior—each rooted in a different interpretation of God’s law. According

to the classical jurists, however, there were many cases in which all

things were not equal. In some circumstances, governments could

legitimately impose their preferred understanding of God’s law as

the law of the land—and thus could force their subjects to obey the

of punishment. On this point, see Weiss, The Spirit of Islamic Law (Athens, GA:
University of Georgia Press, 1998), 116–22, particularly 120, citing al-Ghazàlì, Ibn
Qudàma, al-Ràzì, al-Àmidì, Ibn al-Óàjib, and Bihàrì. 

16 Johansen, “The Muslim Fiqh as a Sacred Law,” in Contingency, 39.
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government’s interpretation in preference to their own interpreta-

tions. Jurists debated the circumstances under which a ruler could

legitimately impose his will. Eventually, many later Sunnì theorists

agreed that subjects were morally obliged to obey any state-imposed

rule that could be characterized as “siyàsa shar 'iyya.” Such a rule was

one that (1) did not command Muslims to sin and (2) could rea-

sonably be expected to advance the welfare of the ruler’s subjects.

As will become clear, classical jurists had precise ideas about what

types of rule could be said to meet these criteria.

In the following two chapters, I will describe in more detail the

ways in which classical jurists developed their competing bodies of

fiqh, their interpretations of God’s law. Chapter 3 will then describe

the types of law that these Islamic jurists believed should be applied

by the ruler in an Islamic state.



1 The discussions of epistemology in this chapter rely heavily upon the follow-
ing works: Aron Zysow, The Economy of Certainty (Ph.D. diss., Harvard University,
1984), which approaches Sunnì legal theory from an epistemological paradigm;
Bernard Weiss, The Spirit of Islamic Law (Athens: University of Georgia Press, 1998),
particularly 89–112; and Wael Hallaq in A History of Islamic Legal Theories (Cambridge:
Cambridge University Press, 1999), particularly 36–83.

2 Hallaq, History, 38.

CHAPTER TWO

DEVELOPING FIQH: CLASSICAL SUNNÌ METHODS OF

INTERPRETING THE SHARÌ'A

After the rise of the madhhabs, the classical jurists were entrusted with

the task of identifying for the Muslim community the revealed indi-

cations of God’s command and of determining their implications for

people who wished to act in accordance with God’s law. This chap-

ter will explore the methods that classical Sunnì jurists used to under-

stand God’s commands, as they had been revealed to humans through

revelation and, according to some, through the signs of nature. They

developed two approaches to legal interpretation that jurists could

use to develop their understanding of God’s law. Ijtihàd was a method

of reasoning out laws directly from the study of revealed texts. Taqlìd
was a form of precedential reasoning—deriving laws based on an

understanding of texts as interpreted by earlier members of a cho-

sen guild. (Which method a jurist used depended on his qualifications.)

Through these methods, each jurist developed his own fiqh, a body

of norms representing his understanding of God’s law.

I. Classical Sunnì assumptions about authority and epistemology

In developing their methods of Islamic legal interpretation, the clas-

sical Sunnì jurists began with some epistemological assumptions.1

According to classical Sunnì legal theory, knowledge could be either

“necessary” (∂arùrì) or “acquired” (muktasab). Necessary knowledge “is

either a priori or derives from sense perception,”2 and is said to be
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absolutely “certain” (qa†'ì ). Acquired knowledge, on the other hand,

is reached through a process of inference.3 The knowledge that a

qualified jurist gleaned through the process of ijtihàd or taqlìd will

have been built upon layers and layers of knowledge, some neces-

sary and some acquired, and each such ruling can ultimately be

placed on a scale of epistemological certainty ranging from certain

(qa†'ì) to “presumptively correct” or “probable” (Ωannì ).
Rulings that are immediately understood from unambiguous lan-

guage are treated as knowledge derived from sense perception rather

than inference. Accordingly, one could occasionally be “certain” of

knowledge gained from a text that is known to speak the truth—

such as a text that contains a revelation from God.4 In cases where

texts do not speak unambiguously, however, or where rulings must

be derived by analogy to a clear ruling in a revealed text, the jurists

accepted that knowledge of the law could be, at best, presumptive.

Thus, equally qualified jurists might reasonably come to different

conclusions about God’s law and, at some abstract level, no one

could be absolutely certain which of the competing interpretations

was correct.

II. Using ijtihàd to interpret the sharì'a

Jurists within a madhhab were ranked according to their interpretive

ability. Different ranks of jurists were expected to use different meth-

ods of interpretation. Theoretically, only the most qualified jurists

should gain their information about God’s law through direct engage-

ment with the texts that recorded God’s revelation to the Prophet:

the Qur"àn and the ˙adìth literature.5 The process of deriving fiqh
from direct engagement with religious texts was known as ijtihàd, and

the supremely qualified jurist who was qualified to perform this type

of legal interpretation was known as a mujtahid.

Ijtihàd was often described as a process of deriving fiqh from four

“sources”: Qur"àn, ˙adìth literature, consensus (ijmà' ), and juristic

3 See Zysow, The Economy of Certainty, 19–24.
4 On this point, see, e.g., the discussions in Weiss, The Spirit of Islamic Law, 22–23;

Hallaq, History, 42–45, 82–83, citing al-Juwaynì, Shiràzì, al-Ghazàlì, and Bàjì. 
5 See the discussion below. 
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6 This certainty was said to be established through the principle of tawàtur. On
tawàtur, see Jeanette Wakin, “Interpretation of the Divine Command in the Jurispru-
dence of Muwaffaq al-Dìn Ibn Qudàma,” Islamic Law and Jurisprudence: Studies in
Honor of Farhat J. Ziadeh, ed. Nicholas Heer (Seattle: University of Washington Press,
1990), 33–52; Bernard Weiss, “Knowledge of the Past: The Theory of Tawàtur
according to al-Ghazàlì,” Studia Islamica 61 (1985): 81–105; Zysow, The Economy of
Certainty, 11–24; Hallaq, History, 60ff. 

7 See, e.g., Hallaq, History, 3–4. S.D. Goitein suggests, however, that such a figure
may underestimate the legal content of the Qur"àn because it does not take into
account the fact that legal verses tend to be longer. See Goitein, “The Birth Hour
of Muslim Law,” Muslim World 50 (1960): 24.

logic (qiyàs). While accurate, this description does not, by itself, make

clear how the process works. It makes sense to discuss in some detail

the way in which each “source” helped provide knowledge that was

useful in understanding God’s law.

A. Finding commands in revealed texts: The Qur"àn and ˙adìth reports

In the search for fiqh, a mujtahid would have to start by analyzing

texts that purported to record God’s revelation to the Prophet

Mu˙ammad. Mujtahids started with the Qur"àn, a record of divine

words revealed to Mu˙ammad, in part because they were certain

that it represented an absolutely authentic account of God’s words.6

The indubitably accurate Qur"ànic words were not always, however,

a clear source of legal guidance. For one, the text simply did not

seem to address some types of behavior. It is generally agreed that

there are only about 500 Qur"ànic verses with legal content, and

these tend to focus more on certain types of law, such as family law,

than on others.7 There were also hermeneutical problems. When the

Qur"àn addressed a certain type of behavior, it was not always easy

to determine exactly what actions were being addressed and where

these actions fell on the five-part moral scale described in Chapter

1. Did a passage condemning wine for its intoxicating qualities con-

demn wine alone or all intoxicants? And did the condemnation imply

prohibition or mere disapproval? To address interpretive problems

of this nature, jurists developed sophisticated hermeneutical tools.

Their ultimate goal was naturally to identify Qur"ànic passages that

were unambiguous and whose meaning was absolutely certain (qa†'ì).
Such a text was one whose “sphere of application is so delimited as
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to exclude any possibility of ambiguity,”8 and it was referred to as

a naßß (pl. nußùß). Demonstrating further faith in the legal value of

revealed texts, Qur"ànic language that was not absolutely unam-

biguous might nevertheless be sufficiently clear that an interpreta-

tion could be considered “probable” (Ωannì) and presumptively binding.

The Qur"àn was not the only text that contained revelation. In

fact, it was not in practice the most important source of knowledge

about God’s law. By the time the madhhabs began to form, Sunnì-
Muslims were coming to accept that the Prophet’s example repre-

sented a model of correct behavior. They believed that the legal

information found in the Qur"àn could fruitfully be supplemented

by legal information found in ˙adìths—reports describing events in

the life of the Prophet and his companions.9 Each ˙adìth report was

supposedly an eyewitness account of the words or deeds of the Prophet

or his companions—an account which had been reported by the

witness to a listener who then passed on the report to another lis-

tener who in turn passed it on down through the generations until

it was written down. Although the jurists were confident that the

Qur"àn accurately recorded revelations given to the Prophet Mu˙am-

mad, they were less confident that all ˙adìths represented trustwor-

thy accounts of prophetic behavior and speech. Third-, fourth-, or

fifth-hand reports about the Prophet’s actions might not be trust-

worthy: witnesses might have been mistaken; there might have been

an error in transmission; or, indeed, a report might simply have been

forged by someone who wished to place his own opinion into the

mouth of the Prophet.10 Jurists thus tried to develop methods of

8 Zysow, The Economy of Certainty, 176 n. 77, citing al-Bukhàrì; al-Nasafì; Ibn
Taymiyya.

9 There is much controversy about the early history of the ˙adìth literature. Much
of the debate centers on the conclusions presented in Joseph Schacht’s Origins of
Muhammadan Jurisprudence (Oxford: Clarendon Press, 1950). Building on the earlier
work of Goldziher, Schacht argued that few, if any, ˙adìths could be accepted as
authentic accounts of prophetic behavior. This inspired fierce reactions from Muslims
championing the authenticity and accuracy of the ˙adìth. See, e.g., M.M. Azami,
On Schacht’s Origins of Muhammadan Jurisprudence (New York: John Wiley, 1985). Some
scholars have recently begun to synthesize the competing views. For a summary of
the debate and current literature, see David S. Powers, Studies in Qur’an and Hadith
(Berkeley: University of California Press, 1986), 1ff.; Harald Motzki, “The Mußannaf
of 'Abd al-Razzaq Ían'ànì as a Source of Authentic A˙àdìth of the First Century,
A.H.,” Journal of Near Eastern Studies 50 (1991): 1–21.

10 For a summary of some early jurists’ concerns about the authenticity of ˙adìths,
see James Robson, “Óadìth” in EI2, vol. III, 24–25; see also Joseph Schacht, Origins,
36–52, particularly the quote on 37 from al-Shàfì'ì, Ikhtilàf al-Óadìth.
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determining the authenticity or accuracy of a report.11 Most of these

methods involved a critique of the chain of transmitters—weeding

out, for example, chains that included a known liar or a putative

transmission between people who were not alive at the same time.

It was understood, however, that these criteria were not foolproof.

Only the tiny handful of reports that could be validated by the prin-

ciple of tawàtur were considered indubitable. The authenticity of other

˙adìth reports was less certain. Nevertheless, a ˙adìth did not have to

be indubitable to be probative of God’s will. Less-than-certain reports

were graded according to the probability of their being authentic

and accurate. Many were considered sufficiently trustworthy that they

could be used with confidence for the purpose of developing law.

Even after isolating trustworthy ˙adìth reports, jurists faced prob-

lems understanding the law that was embedded in these texts. The

problem was not acute when the ˙adìths contained explicit prophetic

commands. In such a case, the jurist could interpret the commands

using the same hermeneutic tools that he used to interpret Qur"ànic

commands. Sometimes, however, a ˙adìth report contained only an

example of a prophetic action. In other words, it described an action

which was indubitably correct, but there was no explanation for why

it was correct. Jurists came up with several approaches to the chal-

lenge of identifying the rulings that were implicit in the accounts of

prophetic behavior.12

As should be apparent from the discussion up to this point, a

jurist looking for law in the revealed texts would have to do two

things: isolate trustworthy texts; and interpret them. Based on his

work, he would be more certain of some rulings than others. His

certainty would depend on two factors. First, it depended on the

likelihood that the text in which the ruling was found was accurate

and authentic. Second, it depended on the jurist’s comfort with the

clarity of the words in the text. Jurists thus placed rulings derived

directly from the revealed texts into four categories.13 (1) At the

11 On the science of ˙adìth criticism, see J. Robson, “Óadìth,” 24–26; J. Robson,
“al-Djar˙ wa al-Ta'dìl” in EI2, vol. II, 462; For a description of the theoretical
issues involved in ˙adìth criticism as perceived by the Shàfi'ì jurist al-Àmidì, see
Weiss, The Search for God’s Law (Salt Lake City: University of Utah Press, 1992),
269–328.

12 See, e.g., the approach of al-Àmidì described in Weiss, The Search for God’s
Law, 166–79.

13 The following discussion draws heavily on that of Zysow in The Economy of
Certainty, 90–91.
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highest level were rulings found in texts of certain authenticity whose

language was univocal. Such texts (and the rulings found therein)

were said to be “certain with respect to both their authenticity and

their meaning” (qa†'ì al-thubùt wa-’l dalàla). Such texts left the reader

with absolute certainty about what God wanted them to do. To put

it differently, they provided the reader with rulings that were “absolutely

certain” to be rulings of the sharì'a. (2) and (3) Below these absolutely

certain rulings came two subsidiary categories of rulings. The first

category was comprised of rulings derived from texts whose authen-

ticity was unquestionable, but whose meaning could not be estab-

lished with absolute certainty. Such texts were said to be “certain

with respect to their authenticity, but only probable with respect to

their [precise] meaning” (qa†'ì al-thubùt wa-Ωannì al-dalàla). Of equal

value were rulings in a second category: those derived from texts

that “are of probable authenticity and whose meaning is certain”

(Ωannì al-thubùt wa-qa†' ì al-dalàla). For instance, some ˙adìths were

absolutely clear in their meaning, but jurists were not positive that

these represented accurately what the Prophet said. (4) At the bot-

tom of the epistemological scale came texts that were presumptive

with respect to both their authenticity and [precise] meaning (Ωannì
al-thubùt wa-Ωannì al-dalàla).

Although rulings that fit into the first category were the only ones

considered to be absolutely certain, jurists believed that a ruling

fitting into either category two or three would be highly likely to be

a ruling of the sharì 'a. Thus it was considered binding unless the

jurist found a more epistemologically secure ruling that contradicted

it.14 Only rulings fitting into the last category were sufficiently uncer-

tain that they could be discounted as a guide to correct action.

14 The jurists in all guilds except for the Óanafì guild consider actions mandated
by a text of the first through third levels to be required (wàjib). The jurists of the
Óanafì madhhab draw a theoretical distinction between actions in the first level, on
the one hand, and actions in the second and third levels on the other. They hold
that actions of the first sort are absolutely obligatory ( far∂), and actions ordained
by texts of the second and third levels are merely binding (wàjib). However, one
should not ascribe too much practical import to this distinction. The Óanafìs rec-
ognized that the probability of a ruling based on a text of the second and third
level is sufficiently high that Muslims are absolutely required to perform such rul-
ings. For a general discussion of the categories of far∂ and wàjib, see A. Kevin
Reinhardt, “‘Like the Difference Between Heaven and Earth’: Óanafì and Shàfi'ì
Discussions of Wàjib and Far∂,” Studies in Islamic Legal Theory, ed. Bernard G. Weiss
(Leiden: E.J. Brill, 2002), 205–34; see also Zysow, The Economy of Certainty, 90–91,
110, 182–83 nn. 82 and 83.
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For the purpose of this book, it is important to bear in mind that

many modernist Islamic legal theories depart from classical legal the-

ory on the question of whether Muslims are bound to accept as

binding rulings that are found in revealed texts but that are less-

than-certain with respect to their authenticity, meaning, or both.

These modernist theories, including that of the Supreme Constitutional

Court of Egypt, depart from the classical position and assert that

Muslims are bound only by rulings found in revealed texts that are

certain with respect to both their authenticity and meaning. In adopt-

ing this position, modernists limit the number of textual rulings that

are considered binding and leave more room for utilitarian forms of

reasoning.

B. Establishing the certainty of an interpretation by juristic consensus

In several ˙adìth reports, God promised to protect the Muslim com-

munity from error.15 Most classical Sunnì jurists interpreted this to

mean that the Muslim community would never agree upon a mis-

taken interpretation of law. Accordingly, they reasoned, whenever

the entire Sunnì community reached consensus as to the correctness

of a ruling, the community could know with certainty that this rul-

ing was a ruling of the sharì'a. Thus, a jurist could come up with a

legal ruling that he believed probably reflected God’s law. If the

qualified scholars unanimously accepted this jurist’s proposed ruling,

then the ruling ceased to be “probable” and could instead be con-

sidered “certain.” Scholarly consensus (ijmà' ) thus came to be considered

a third “source” of the knowledge about God’s law. Consensus was

not, it should be stressed, a source from which rulings were derived.16

Rather, it was a source through which the certainty of a ruling that

had already been derived could be definitively established.17 For

15 One version of this ˙adìth has a sound chain of transmission and is thus reported
in several canonical collections of ˙adìths. See A.J. Wensinck, Handbook of Early
Muhammadan Tradition (Leiden: E.J. Brill, 1997), 47–48. Other traditions with a less
secure chain of transmission are discussed in George Hourani, “The Basis of the
Authority of Consensus in Sunnìte Islam,” Studia Islamica 21 (1964): 29–31. 

16 On the development and scholarly justifications for this theory, including the
role of these hadìths, see Hallaq, History, 75–81, critiquing the earlier article by
George Hourani, “The Basis of the Authority”: 13–60. 

17 For discussions of the role that ijmà' played in the process of Islamic legal
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example, through the mechanism of consensus, rulings that are found

in revealed texts and that fit into categories two, three or four above

might come to have the same epistemological weight as rulings in

category one.

There were many scholarly controversies surrounding the proper

method of identifying an instance of ijmà'. For example, did affirmation

of a position have to be explicit or could it be inferred from the

lack of open disagreement on a point?18 One particularly crucial

debate involved the question of whose agreement counted for the

purposes of determining consensus. Most jurists believed that the

scholars of a particular generation acted as authoritative representa-

tives of the community, and that the consensus of the scholars of

any one generation on a particular point counted as an instance of

ijmà' which precluded future debate on the question. Other jurists,

however, such as Ibn Taymiyya, insisted that only the consensus of

the first generation of Muslims should be counted as binding ijmà';
the consensus of later scholars was persuasive, but not binding.19

Such a position had the effect of limiting the number of laws that

could be said to have been settled by ijmà', and thus expanded the

number of legal issues that remained open to divergent interpretations.

For this book, it is also important to note that Ibn Taymiyya’s

more restricted definition of ijmà' was embraced by modernists such

as Rashìd Ri∂à. (Other modernists discounted the use of ijmà' entirely.)

The implications of adopting this more skeptical attitude towards

reasoning, see Weiss, The Search for God’s Law, 181–258. It should be noted that
some Islamic jurists proposed methods besides ijmà' by which probable laws could
be rendered certain. For example, Sunnì jurists believed that inductive corrobora-
tion theoretically could serve to turn the merely probable into certain. See Wael
Hallaq, “On Inductive Corroboration, Probability and Certainty in Sunnì Legal
Thought,” Islamic Law and Jurisprudence: Studies in Honor of Farhat J. Ziadeh, ed. Nicholas
Heer (Seattle: University of Washington Press, 1990), 3–31; Hallaq, “Notes on the
Term Qarìna in Islamic Legal Discourse,” Journal of the American Oriental Society 108
(1988): 475–80.

18 For a summary of some disputed issues, see Weiss, The Spirit of Islamic Law,
123–6; Hallaq, History, 75–6. For an exhaustive summary and analysis of a thir-
teenth-century Shàfi'ì jurist’s description of the debated issues in a work of ußùl al-
fiqh, see Weiss, The Search for God’s Law, 211–51.

19 See the discussion in Henri Laoust, Essai sur les doctrines sociales et politiques de
Takì-d-Dîn A˙mad b. Taimiya (Cairo: Imprimerie de l’Institut Français d’Archéologie
Orientale, 1939), 239–42, citing Majmu'at al-Rasà"il al-Kubrà 2 vols. (Cairo: al-
Sharìfiyya, 1323), I: 17, 82, 266 and Minhàj al-Sunna al-Nabawiyya fi Naqd Kalàm al-
Shì 'a wa-’l Qadariyya, vol. IV, 237–38.
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ijmà' are serious. As noted already, many modernists have departed

from the classical jurists and insist that Muslims are only bound to

obey rulings that are absolutely certain or are ratified by consensus.

By rejecting any consensus except the consensus of the Prophet’s

companions, modernists such as Rashìd Ri∂à limited the number of

rulings that modern Muslims would be obliged to obey.

C. Extrapolating rulings of the sharì'a by analogy

The Qur"àn, ˙adìth literature and records of scholarly consensus did

not explicitly discuss all possible actions. Jurists often had to deter-

mine the legal status of actions that were not regulated by clear tex-

tual commands. The Sunnì jurists ultimately came to agree that, in

such a case, an interpreter would have to move beyond the two

scriptural “sources” of fiqh and use juristic logic (qiyàs) to try to rea-

son out the moral status of such an action.20 Reasoning out laws by

qiyàs was the essence of the mujtahid’s task. While I have been using

the term ijtihàd in a broad sense to refer to the process of deriving

law through direct engagement with religious texts, some jurists used

the term ijtihàd more narrowly to refer to the process of deriving

laws through qiyàs.21

Qiyàs was generally associated with analogical reasoning.22 A muj-

tahid using qiyàs would begin with a ruling found in a revealed text—

20 The methods by which jurists reasoned out law logically from rulings that had
already been established with certainty are extremely complex and often very sub-
tle. My understanding, which is reflected in the following pages, owes much to
guided readings of Ibn Qudàma’s Raw∂at al-NàΩir wa-Junnat al-MunàΩir (Cairo: al-
Ma†ba'a al-Salafiyya, 1385 A.H./1965–66 C.E.) that were conducted under the late
Jeanette Wakin. It also has been informed by recent works of scholarship, includ-
ing Weiss, The Search for God’s Law, 551–680; Zysow, The Economy of Certainty, 282–458;
Malcolm Kerr, Islamic Reform (Berkeley: University of California Press, 1966), 66–102;
and the many works by Wael Hallaq on the subject, including Hallaq, History,
82–115; “Notes on the Term Qarìna in Islamic Legal Discourse,” Journal of the
American Oriental Society 108 (1988): 475–80; “Non-analogical Arguments in Sunnì
Juridical Qiyàs,” Arabica 36 (1989): 286–306; “Logic, Formal Arguments and
Formalization of Arguments in Sunnì Jurisprudence,” Arabica 37 (1990): 315–58. 

21 Joseph Schacht, “Ijtihàd” in EI2, vol. III, 1026; Zysow, The Economy of Certainty,
459–60.

22 The equation should be made with caution; as Wael Hallaq has noted, juris-
tic qiyàs incorporates elements of what today might be considered non-analogical
reasoning. In some cases, a simplistic equation of qiyàs with analogy may be mis-
leading. See Hallaq, “Non-Analogical Arguments in Sunnì Juridical Qiyàs,” 286–306. 
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for example, an unequivocal Qur"ànic statement that action “x” was

forbidden. He would then try to reason out the 'illa, which is the

ratio legis of the analogy, meaning it is the “attribute or characteristic

of the matter under consideration that gives rise to the judgment.”23

Once a jurist had identified the 'illa of the ruling forbidding “x,” he

could expand the ruling by analogy—saying that any action that

shared this 'illa was also forbidden. As Hallaq notes, then, “the ana-

logical argument in law became, in the thought of some theologians

and jurists, the archetype of all logical arguments, including syllo-

gistics; the categorical syllogism was deemed to be both epistemologically

equivalent and reducible to legal analogy.”24 Qiyàs is thus often trans-

lated as “analogy” by both Muslim and Western commentators.25

In the centuries when the jurists in the madhhabs were first taking

shape, jurists were divided over the degree to which conclusions

derived through qiyàs could be trusted. At the extremes, some asserted

that reason could, in limited cases, provide knowledge of the law

that was absolutely certain, while others claimed that knowledge

gained by reason was so inherently untrustworthy that it should not

be used at all.26 By the time the four Sunnì guilds had established

themselves as orthodox, however, a compromise had emerged. Rulings

derived by qiyàs were probative, but they would be considered pre-

sumptive rather than “certain”—unless, of course, one of these rul-

ings was ratified by ijmà'.27 This compromise did not end all debates

about the use of logic to derive law.28 For example, the type of

23 Kerr, Islamic Reform, 67.
24 Hallaq, History, 83. 
25 See, e.g., Subhi Mahmassani, Falsafat al-Tashrì fì al-Islàm, trans. Farhat J. Ziadeh

(Leiden: E.J. Brill, 1961), 77. 
26 The position that reasoning from “certain” rulings of the sharì'a could, in many

cases, provide “certain” knowledge of the law was most commonly associated with
jurists who were sympathetic to “Mu'tazilite” theological positions. On the Mu'tazilite
school of theology, see D. Gimaret, “Mu'tazila” in EI2, vol. VII, 783ff. The most
famous group of jurists opposed to the use of juristic logic in developing fiqh were
the jurists of the ¸àhirì guild. For information about the guild and its doctrines,
see Ignaz Goldziher, The Zahiris: Their Doctrine and their History, ed. and trans. Wolfgang
Behn (Leiden: E.J. Brill, 1971); Joseph Schacht, “Dàwùd b. 'Alì b. Khalaf ” in EI2,
vol. II, 182.

27 On the incremental move towards compromise, see Hallaq, History, 31–33. 
28 Debates about the trustworthiness of logical reasoning continued to be reflected

in discussions about the relative importance of rulings derived from texts vis à vis
those derived through qiyàs. For example, some jurists believed that opinions from
texts of probable authenticity were epistemologically more certain than those derived
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reasoning that a jurist could confidently use to narrow analogies and

to identify the most plausible ruling was also a subject of heated

debate. Given the scripturalist bias of the Sunnì jurists, there was

agreement that jurists could be confident of any 'illa that was explic-

itly mentioned in the texts or was ratified by consensus.29 Jurists also

agreed on the probative value of other formalistic methods of finding

an 'illa, such as “logic or language bound hermeneutic[s] favoring

literalism over moral substance . . . [or] the simple parataxis of cases,

based on some concrete feature or earmark in common between two

cases with no concern for causative reasoning, policy, or superven-

ing system.”30 Unfortunately, however, formalist methods of reason-

ing from revealed texts were often imprecise, and jurists trying to

uncover rulings by analogy would come up with several plausible

'illas—each leading to a different legal conclusion. For example, jurists

were regularly forced to choose between a broader or narrower 'illa.
For example, did the command not to drink wine arise because it

was an intoxicant or because it was a liquid intoxicant? Faced with

such a choice, Sunnì jurists disagreed about which methods, if any,

they should use to identify the most plausible 'illa—or, as some would

put it, to select between two possible rulings, each of which had

been derived by a plausible analogy.

Of particular interest for the purpose of this book was the debate

about whether (or how) jurists who were trying to derive a precise

law by analogy could make use of information gleaned outside the

religious texts. When the madhhabs were first forming, some promi-

nent jurists seem to have been willing to base their legal conclusions,

in part, on considerations of factors such as the custom of the com-

munity or, more important for the purposes of this book, the discernible

by analogy to absolutely certain rulings. Others took precisely the opposite posi-
tion. See, e.g., Frank Vogel, Islamic Law and Legal System (Leiden: E.J. Brill, 2000),
53–55, contrasting the position of al-Juwaynì to that of the Óanbalì jurists, Ibn al-
Qayyim and Ibn Taymiyya.

29 For example, most jurists believed that the Qur"àn unconditionally explained
that wine drinking was prohibited due to the intoxicating quality of wine. By anal-
ogy, they concluded that any other beverage that shared the quality of being an
intoxicant was also forbidden. See, e.g., Ibn Rushd, Bidàyat al-Mujtahid wa-Nihàyat
al-Muqtaßid, 2 vols. (Beirut: Dàr al-Kutub al-'Ilmiyya, 1997), II: 15–16.

30 Vogel, Islamic Law and Legal System, 53. For discussions of various methods of
deriving law by analogy, see, e.g., Kerr, Islamic Reform, 66–79; Hallaq, History, 83–104,
Weiss, The Search for God’s Law, 604–05, 631–32. 
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patterns of nature. In their reasoning, these early jurists seem at

times to be working out the legal status of an action by considering

whether the consequences that such an action would be beneficial

or harmful for the actors affected directly by the action or, in the

alternative, for the public at large.31 (Following some contemporary

legal philosophers, I will refer to this type of reasoning as “utilitar-

ian” reasoning).32 Other jurists, such as al-Shàfi'ì, eponym of the

Shàfi'ì guild, criticized utilitarian approaches to legal reasoning, argu-

ing that they were inherently arbitrary.33

Eventually, a compromise emerged. Jurists who supported the use

of utilitarian reasoning argued that such reasoning could be inte-

grated systematically into the process of reasoning by analogy as a

subsidiary but occasionally determinative factor. In other words, even

if the range of possible analogical rulings would be set by formalist

methods of identifying the 'illa, utilitarian methods could still be used

to determine finally which of the rulings that could plausibly be

derived by analogy rulings was most likely to be correct. There were

several ways in which utilitarian reasoning could help influence a

jurist’s choice of competing possible interpretations of God’s law.

31 See Rudi Paret, “Isti˙sàn and Istißlà˙,” in EI2, vol. IV, 256–57; Yves Linant
de Bellefonds, “Dùarùra” in EI2, vol. II, 163–64; Gideon Libson, “The Development
of Custom as a Source of Law,” Islamic Law and Society 4 (1997): 137–55 and accom-
panying sources. 

32 Some prefer the term “consequentialist.” See John Finnis, Natural Law and
Natural Rights (Oxford: Clarendon Press, 1980), 119–24. 

33 See Muhammad b. Idrìs al-Shàfi’ì, Al-Risàla, ed. Mu˙ammad Shàkir (Cairo:
Muß†afa Bàbì al-Óalabì, 1940), trans. Majid Khaduri, Treatise on the Foundations of
Islamic Jurisprudence, 2nd ed. (Cambridge: Islamic Texts Society, 1987), 70. When
considering the classical Sunnì debates about utilitarian reasoning, it is important
to remember always that juristic disputes about the propriety of utilitarian reason-
ing were not about whether God’s law always served the interest of humankind.
In theory, all jurists agreed that if one could determine whether the result of an
action benefited or harmed those Muslims who were affected by the act, one could
gauge God’s attitude towards an act (and thus its moral status). Ibn Qudàma,
Raw∂at, 87. Jurists merely disagreed about whether one could safely foresee all the
results of an action or, for that matter, determine whether these actions actually
benefited or harmed humans. The critics insisted that only God knew all the long-
term results of an action. Furthermore, they insisted that it was hubristic for any
humans to think that they could understand what truly benefited them in some
larger spiritual as well as physical sense. Thus, even if humans could determine the
effects of an action, only God knew for sure whether any particular result constituted
a “benefit” to humans. That was, at least, the position imputed to them by later
critics of utilitarian reasoning such as Ibn Qudàma. See Ibn Qudàma, Raw∂at, 87.
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Sunnì jurists proposed a number of different methods of integrating

utilitarian reasoning into the process of reasoning out rulings or of

understanding how rulings should be applied to new circumstances.

Before discussing these methods, it is necessary to become familiar

with the conceptual framework which jurists used when describing

their methods.

D. Refining an interpretation of the sharì'a by considering the “goals of the

sharì'a”

1. The concept of “goals of the sharì'a”
Classical Sunnì discussions of utilitarian reasoning generally incor-

porated a common conceptual framework and vocabulary. Although

the origins of this framework and vocabulary are “obscure,” Aron

Zysow has suggested that they go back to the work of the tenth-

century jurist al-Shàshì.34 In any case, in the twelfth century C.E.,

the Shàfi'ì jurist al-Ghazàlì drew upon this vocabulary and these

concepts in an influential discussion of utilitarianism in his work al-

Mustaßfà min 'Ilm al-Ußùl. Subsequent jurists often drew inspiration

from Ghazàlì’s discussion in their own discussions of utilitarianism.35

According to Ghazàlì, one can induce from religious texts a num-

ber of goals of the sharì'a (maqàßid al-sharì'a). By goals (sing. maqßad,
pl. maqàßid ), the jurists meant the production of a result that con-

stitutes a benefit (sing. maßla˙a, pl. maßàli˙), or it might be the pre-

vention of a result that constitutes a harm (sing. ∂arar, pl. a∂ràr). Yet

how can a jurist identify benefits and harms? First, and most impor-

tant, it is possible to say axiomatically that the results to which rul-

ings of the sharì'a lead are, in the aggregate, “beneficial” to the people

directly affected. From this jurists conclude that a specific result to

34 Zysow, The Economy of Certainty, 344, 435 n. 60. 
35 For al-Ghazàlì ’s discussion of the goals of the sharì'a and his understanding of

the proper role for utilitarian reasoning, see Abù Óàmid al-Ghazàlì, al-Mustaßfà min
'Ilm al-Ußùl (Baghdad: Muthannà, 1970), 2 vols, I: 284–315. For secondary sources
analyzing his theory, see Muhammad Khalid Masud, Shatibi’s Philosophy of Islamic
Law (Islamabad: Islamic Research Institute, 1995), 139–42; Zysow, The Economy of
Certainty, 334–46; Hallaq, History, 90; Kerr, Islamic Reform, 92. For a general dis-
cussion of the doctrine in the works of later jurists, see Ibn Qudàma, Raw∂at, 86–87;
Weiss, The Search for God’s Law, 609–13, citing Àmidì; Masud, Shatibi’s Philosophy,
153 discussing Shà†ibì; Kerr, Islamic Reform, 69–70, discussing Qaràfi.
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which a ruling of the sharì'a will necessarily lead is a “scripturally

defined” benefit. Some jurists went further, however, and suggested

that a jurist could survey all the established rulings of the sharì'a and,

on the basis of this survey, induce a number of benefits that God

generally wants humans to enjoy. A benefit that had been reasoned

out through this inductive survey was called a maßla˙a mursala—which

means, literally, an “independent” or “[scripturally] unregulated”

benefit. A maßla˙a mursala is considered to be “independent” of the

texts, because it is not the inevitable consequence of a certain law.

Rather, it is known to be a benefit because jurists have reasoned

out from the implications of the religious texts as a whole that it is

a result favored by God.36

Scripturally unregulated benefits were placed into a three-part hier-

archy. At the top were a handful of benefits that the texts favored

so consistently and obviously that a person could know with cer-

tainty that these benefits were indispensable to human well-being,

and that no law of the sharì 'a would ever lead to net long-term loss

to them. These were the so-called necessaries (∂arùriyyàt ) or univer-

sals (kulliyyàt). Ghazàlì and most subsequent jurists identified only five

necessaries: religion, self, property, children, and reason. To these

some later jurists added a sixth, honor ('ir∂).37 Coming below the

necessaries in the hierarchy were a second class of interests known

as the “needs” (˙àjjiyyàt). These needs were not by themselves indis-

pensable to a proper life. Reason revealed that, by promoting the

needs, a society will indirectly promote the necessaries. A final cat-

egory of scripturally defined benefits/interests—the “refinements”

(ta˙sìniyyàt)—completed the scheme. The refinements did not pro-

mote the necessaries, but, for the jurists, human reason told them

that these “refined” human life.38

36 I am indebted to the late Jeanette Wakin for this description of the maßla˙a
mursala.

37 On the addition of 'ir∂ by some jurists, see Zysow, The Economy of Certainty,
343–44, and 435, n. 259.

38 The line between the needs and refinements is hard to draw. Based on his
reading of Àmidì, Weiss defines the needs as “non-universal requirements of human
well being” and the refinements as “those things that enhance human well-being
without being necessary to it.” See Weiss, The Search for God’s Law, 611. Not only
would it seem, in theory, to be difficult to distinguish between these two, but jurists
seem to have disagreed in practice. As an example of a need, Àmidì cites the benefit
to be gained from having a guardian supervise the betrothal and marriage of a
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Working within the conceptual framework of “the goals of the

sharì'a,” Sunnì jurists began to explore systematically the parameters

of utilitarian reasoning in Islamic law. While some jurists continued

to believe that considerations of the scripturally unregulated inter-

ests (and thus of public interest) were dangerously subjective, many

came to accept that some forms of utilitarian reasoning could legit-

imately play a role in the process of interpreting God’s law.39 The

champions of utilitarian reasoning came up with a number of meth-

ods, some of which differed from each other only in subtleties (or

terminology), while others differed from each other on a deeper,

more fundamental level.40 For the purposes of understanding mod-

ernist legal theories, however (including the one developed by the

SCC), it will be sufficient to break the methods down into a simple

scheme—listing two particularly important ways which consideration

of consequences could be integrated into the legal reasoning. With

the caveat that jurists did not always use the same vocabulary to

identify these methods, I will refer to these two methods of considering

minor female to a qualified suitor. “This does not rise out of unalterable or uni-
versal necessity, but it does arise out of a very real concern to assure that the suitor
be properly qualified lest he prove to be unsuited as a husband after the girl comes
of age.” In other words, the presence of a guardian may not be necessary in any
particular case, but having guardians as a general ruling serves to prevent harm to
the life, property and offspring of a woman by weeding out unqualified suitors.
Intriguingly, in his Raw∂at, Ibn Qudàma disagrees that the benefit to be gained
from having a marriage guardian is protection for the woman from unsuitable mar-
riages. He declares it to be protection for the woman from the shame of publicly
seeking sexual satisfaction and considers it to be a refinement. See Ibn Qudàma,
Raw∂at, 86–87.

39 For a summary of some of the debates, see Zysow, The Economy of Certainty,
335–64; Masud, Shà†ibì’s Philosophy, 135–64; John Makdisi “Legal Logic and Equity
in Islamic Law,” American Journal of Comparative Law 33 (1985): 63–92. 

40 Juristic discussions about utilitarian elements of legal reasoning are often difficult
to follow (and to summarize) because jurists conceptualized the issues differently
and/or used different terminology to describe what seem to be essentially similar
methods of reasoning. For example, more or less similar utilitarian methods of rea-
soning might be described by some jurists as an essential part of narrowing the 'illa
and, by others, as a separate step in qiyàs that took place after 'illas had been nar-
rowed. See Zysow, The Economy of Certainty, 403–4; see also Hallaq, History, 110–11.
A few jurists apparently conceived of utilitarian reasoning as a sixth “source” of
law separate and apart from the process of reasoning out laws by qiyàs. See Masud,
Shà†ibì’s Philosophy. Similar types of reasoning might also be referred to by several
different names: consideration of appropriateness (munàsaba), consideration of neces-
sity (∂arùra), consideration of benefit (istißlà˙) or juristic preference (isti˙sàn) might all
effectively refer to the same logical scheme. See, e.g., Zysow, The Economy of Certainty,
particularly 335–64, 394–419; Weiss, The Search for God’s Law, 593–680.
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consequences when selecting a ruling as the following: consideration

of appropriateness (munàsaba); and consideration of necessity (∂arùra).

2. Setting aside a ruling derived by analogy on grounds of “inappropriateness”

Many classical Sunnì jurists were willing to integrate the considera-

tion of public interest broadly and subtly into the process of ana-

logical reasoning, with the result that the rulings that they derived

reflected, indirectly, their understanding of public interest.41 For the

sake of convenience, I will select one of the terms that jurists used

to identify this type of reasoning, and will refer to it throughout this

book as the method of considering the “appropriateness” (munàsaba)
of competing interpretations of the law.42

The consideration of appropriateness did not play a role in every

case of reasoning by analogy. The jurists distinguished between rul-

ings that involved questions of faith or ritual and those that regu-

lated human interactions/transactions, such as rulings governing

contracts, torts, and so forth. The rulings governing faith and ritual

were referred to as 'ibàdàt. Those governing civil transactions were

called mu'àmalàt. Consideration of appropriateness played a role only

when jurists were trying to derive a ruling within the mu'àmalàt. To

understand why, it is helpful to consider how a jurist considered

appropriateness. It was accepted that every ruling of mu'àmalàt pro-

moted one or more of the human interests (or prevented a harm).

A mujtahid who had decided to use qiyàs to derive by analogy a new

ruling of mu'àmalàt might initially come up with several possible analo-

gies—each leading to a slightly different ruling. The jurist then looked

for the most apt analogy. Many jurists insisted that, to select between

the plausible analogical rulings, the jurist must in part consider how

each of the possible rulings would affect the interest of the persons

directly regulated by the ruling and, to some extent, the interests of

41 In EI2, Rudi Paret asserts that this methodology was first systematically dis-
cussed in the fifth century. Paret, “Isti˙sàn and Istißlà˙,” 256. Zysow generally
agreed with this: The Economy of Certainty, 340–41. Wael Hallaq, however, has recently
challenged these conclusions, arguing that this type of reasoning was already being
discussed in the fourth century. See Hallaq, “Considerations on the Function and
Character of Sunnì Legal Theory,” Journal of the American Oriental Society 104 (1984):
679–89; Hallaq, History, 132.

42 For a taste of the bewildering variety of names, and subtle approaches to what
was, for all practical purposes, munàsaba, see Zysow, The Economy of Certainty, 357–58. 
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the public at large. The way in which these considerations affected

the choice, however, was indirect.

A jurist considering “appropriateness” would reflect closely on the

law with which he was starting and from which he would draw his

analogy. He would ask whether this base law promoted any cog-

nizable benefit (maßla˙a). Having done so, he would survey the pos-

sible laws that could be derived by analogy and he would make sure

that he eliminated ones that would not serve the same benefit(s) as

the base law.43 This meant that the jurist would select not the rul-

ing that would lead to the greatest amount of benefit (a position that

would be, essentially, utilitarian), but rather the ruling that he believed

would lead to the same benefit as the original ruling. Although the

method of considering appropriateness was apparently controversial,

much of the controversy seems not to have centered on the per-

missibility of using some form of utilitarian reasoning in the deriv-

ing analogies. Rather, it focused on the way in which utilitarian

reasoning should be performed. Thus, the Màlikì jurist Qaràfì famously

said:

It is commonly said that [consideration of ] maßla˙a mursala is peculiar
to us [i.e., the Màlikìs], but if you examine the other schools you will
find that when they weigh the similarities and differences between two
matters [for the purposes of drawing an analogy], they do not seek
scriptural corroboration for the consideration on the basis of which
they compare and differentiate, but rather that they are content with
mere appropriateness (munàsaba), which is none other than maßla˙a
mursala.44

3. Setting aside rulings derived by textual interpretation or analogy on grounds

of “necessity”

What I have called the consideration of appropriateness represented

one way in which consideration of human interests could affect a

43 For an analysis of the specific approach proposed by Ghazàlì, see, e.g., Hallaq,
History, 88–90; for that described by the Shàfi"ì scholar Àmidì, see Weiss, The Search
for God’s Law, 604–28; for that of the Màlikì scholar Qaràfì, see Kerr, Islamic Reform,
69–70, 73–76; for that of Ibn Taymiyya, see Makdisi, “Legal Logic and Equity”:
81–84.

44 See Shihàb al-Dìn al-Qaràfì, Shar˙ Tanqì˙ al-Fußùl fì al-Ußùl (Tunis: 1328 A.H),
346–7. The translation is from Kerr, Islamic Reform, 86. Note however, that I have
translated “munàsaba” as “appropriateness” where Kerr translates it as “suitabil-
ity.” See also a similar statement in his al-Dhakhìra (Cairo: Al-Azhar University Press,
1961), vol. I: 122, trans. in Kerr, Islamic Reform, 70. 



classical sunnì methods of interpreting the SHARÌ'A 37

jurist’s interpretation of Islamic law. As already noted, however, it

only played a role after the jurist had tried to identify rulings in the

revealed texts and records of binding consensus. If he found no

unequivocally binding ruling in these sources, he had to try to derive

further laws by analogy or some other form of qiyàs.
Could consideration of public interest ever affect a jurist’s inter-

pretation or application of clear rulings found in revealed texts? If

a jurist discovered an unambiguous Qur"ànic ruling, might he decide

on the basis of public interest that, notwithstanding the clear scrip-

tural command, it might be wrong under extraordinary circumstances

to apply this ruling? Some jurists were inclined to say yes. It was

clear, however, that this might be a door through which rational-

ism or subjectivism could enter the law. Recognizing this, jurists

struggled to explore whether as a theoretical matter why they might

be entitled to carve out a public interest exception to an explicit

scriptural law. Those who were inclined to permit such exceptions

took care to define carefully the narrow circumstances under which

departures would be permitted.

Ghazàlì, for example, only permitted departures from applicable

scriptural rulings in cases where the jurist could be absolutely cer-

tain that applying the law would do “universal” harm to one of the

necessaries.45 According to Ghazàlì, such a situation gave rise to a

condition of “necessity” (∂arùra) that required the otherwise-applica-

ble ruling of the sharì'a to be set aside. Ghazàlì’s definition of neces-

sity was extremely narrow. To begin, as noted previously, Ghazàlì
believed the necessaries to consist only of the human interests in life,

property, children, reason, and religion, while some later jurists added

honor.46 A law had to be certain to do “universal” harm to one or

more of these specific interests. Furthermore, Ghazàlì had a very

narrow understanding of “universal” harm. According to him, humans

are ill-equipped to evaluate the benefits and harms to which an act

may lead. God alone knew all the consequences of an action and

God alone could weigh one person’s suffering against another’s. For

this reason, humans should be wary of weighing the harms imposed

45 See, e.g., Abù Óàmid al-Ghazàlì, al-Mustaßfà min 'Ilm al-Ußùl (Cairo: Mußtafa
Mu˙ammad, 1937), 284–315, particularly 286–87, 294–95. See also the translation
of the second passage in Kerr, Islamic Reform, 94–95.

46 On the “necessaries,” see note 38 and accompanying discussion. 
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on some Muslims against harms imposed on others. Ghazàlì insisted,

for example, that passengers on a sinking ship may not disregard

the prohibition against killing and throw one of their number over-

board, even if they believe such an action would save the lives of

the rest. Similarly, a band of starving Muslims may not draw lots

and eat the loser.47 At some point, however, the results of an action

were so obviously and vastly harmful that one could be certain that

the general harm outweighs the interests of any particular individ-

ual. As an example of such a situation, Ghazàlì posited that an

invading army of unbelievers had placed a Muslim in front of them.

Advancing behind its human shield, the army would destroy an entire

Muslim community (including the Muslim who is serving as their

human shield). In cases like this, where necessary interests of the

whole Muslim community were at stake, the harm to Muslim soci-

ety would be considered “universal.” Accordingly, the prohibition on

killing a Muslim must be suspended on grounds of necessity.48

4. A utilitarian road not taken in the classical era: ù̌f ì’s utilitarian
approach to interpreting the sharì'a
Even the jurists who championed the use of utilitarian reasoning in

Islamic law remained painfully aware of the possibility that, by

accident or design, utilitarian reasoning could become a door through

which subjectivism entered Islamic law.49 Thus, almost all jurists

47 Ghazàlì, al-Mustaßfà, 141. See also discussion about this passage in Kerr, Islamic
Reform, 94.

48 Ghazàlì, al-Mustaßfà, 141–42. See also the analyses of this passage in Kerr,
Islamic Reform 93–95; John Makdisi, “Hard Cases and Human Judgment in Islamic
and Common Law,” Indiana International and Comparative Law Review 1 (1991): 203–05;
and Masud, Shatibi’s Philosophy, 140–41. The passage in al-Mustaßfà suggests that
necessity can only be invoked if all people harmed by the exception would also
have been harmed if the ruling had been applied. In other words, deviating from
the normal ruling would only harm people who were going to be harmed anyway.
(It thus integrates the idea of pareto efficiency.) How often would such a situation
arise? Probably not often, but one situation in which it arises is extremely impor-
tant. That is the situation in which rebellion against a strong ruler (even an unjust
one) would cause harm so widespread that it would cause grievous harm to all the
people that the rebellion was theoretically supposed to serve. It is thus possible that
Ghazàlì’s discussion of necessity was important primarily because it helped define
the parameters of lawful rebellion.

49 See Paret, “Isti˙sàn and Istißlàh,” 256. See also the discussion of al-Shà†ibì in
Hallaq, History, 182–187 and accompanying notes. 
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considered it impermissible to use forms of reasoning that today

would be considered purely utilitarian. By “utilitarian” I mean forms

of reasoning through which each jurist would determine God’s atti-

tude towards an act by considering whether it comported with his

own reasoned understanding of the good—an inherently subjective

endeavor. According to almost all jurists, then, utilitarian reasoning

should take into account only specific types of consequence. It could

enter the process of interpretation through carefully circumscribed

methods, such as the consideration of appropriateness or necessity.

Even so, at least one jurist, Najm al-Dìn al-ˇùfì (d. 716 A.H./1316

C.E.), seems to have embraced an essentially utilitarian method of

reasoning.50 Placing as much store in humans’ ability to reason from

nature as in their ability to reason from texts,51 ˇùfì proposed a con-

troversial method of determining the legal status of an act through

a purely utilitarian balancing of benefit and harm.52 If a jurist has

to choose between two laws, ˇùfì proposed that he should select the

one that has “as many benefits as possible . . . or the most impor-

tant one.”53 He justified this approach to legal reasoning by citing

a ˙adìth in which the Prophet had allegedly said, “no harm and no

retribution” (là ∂arar wa là ∂iràr).54 For any number of reasons, how-

ever, many jurists found this justification uncompelling.55

50 On al-ˇùfì, see Kerr, Islamic Reform, 98–102; Hallaq, History, 128–29, 150–53;
W.P. Heinrichs, “al-ˇùfì” in EI2, vol. X, 588–89. The description of al-ˇùfì pre-
sented here draws upon these studies.

51 “And let it not be said that the Law knows better what are man’s interests
and that therefore his interests can be deduced from the Law’s indications. For we
have established that regard for these interests is itself one of the indications of the
Law, and in fact, the strongest and most specific of them. Let us then give it prece-
dence in order to achieve these interests.” ˇùfì, Shar˙ al-Óadìth al-Thànì wa Thalàthìn,
printed in Muß†afa Zayd, al-Maßla˙a fì al-Tashrì ' al-Islàmì wa Najm al-Dìn al- ù̌fì
(Cairo: Dàr al-Fikr al-'Arabì, 1953), appendix, 48, trans. in Kerr, Islamic Reform,
100–01.

52 ˇùfì, Shar˙ al-Óadìth, printed in Zayd, al-Maßla˙a, appendix, 41; trans. in Kerr,
Islamic Reform, 99. 

53 ˇùfì, Shar˙ al-Óadìth, printed in Zayd, al-Maßla˙a, appendix, 46; trans. in Kerr,
Islamic Reform, 101. 

54 Kerr, Islamic Reform, 101, discussing and partly translating ˇùfì, Shar˙ al-Óadìth,
printed in Zayd, al-Maßla˙a, appendix, 48. 

55 This particular ˙adìth was not considered itself to be of absolutely certain
authenticity and meaning. Recognizing this serious weakness, ˇùfì was forced to
argue that circumstantial evidence renders this ˙adìth stronger than its chain of
transmitters (the isnàd ) would normally allow. See ˇùfì, Shar˙ al-Óadìth, printed in
Zayd, al-Maßla˙a, appendix, 41; cited in Kerr, Islamic Reform, 99; see also the dis-
cussion in Hallaq, History, 151. 
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ˇufì’s work, on its own, should probably not be taken as evidence

for a strong utilitarian tradition in classical Islamic thought. Indeed,

it seems to be the exception that proves the ruling that jurists gen-

erally wished to restrict utilitarian reasoning and to preclude utili-

tarian reasoning entirely. After the death of ˇùfì, his theory found

no champions. As Hallaq notes, the juristic rejection of ˇùfì’s pro-

posed approach was so complete that it was consigned to “obliv-

ion . . . for centuries, until it was rejuvenated again in the twentieth

century when maßla˙a became a main axis around which legal reform

revolves.”56 Whether or not his thought can be taken as anything

other than an aberration in classical theory, however, ˇùfì has had

a tremendous impact on modernist Muslim legal thinkers, such as

Rashìd Ri∂à, and, through them, on the SCC.

E. A distinction between universal and particular rulings of the sharì'a

Broadly speaking, ijtihàd, the ideal method of deriving law, was a

process of identifying rulings in the text of the Qur"àn and ˙adìth
literature and, where necessary, supplementing them with new rul-

ings that had been logically extrapolated from the scriptural rulings.

A jurist using ijtihàd would come up with two types of ruling: uni-

versal rulings and particular rulings. A ruling based on a scriptural

command was universally applicable. That is to says, if a jurist found

a situation that fell within the bounds of a precise divine command

in a revealed text, then all Muslims were always obliged to obey it.

A ruling derived through qiyàs, on the other hand, will not be uni-

versally applicable. When a jurist reasoned out a ruling of fiqh through

qiyàs, however, he often relied on the fact that this ruling would pro-

mote the same goal as the ruling from which it was derived. Naturally,

this qiyàs-based ruling was binding only so long as it continued to

serve the end that had led the jurist to select it as a ruling in the

first place. The distinction between universal rulings and contingent

rulings was an important one, because it influenced the way that

jurists could perform the second method of interpretation (taqlìd) and

it affected their belief that a state could develop a single enforceable

law.

56 Hallaq, History, 153.
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III. Using taqlìd to interpret the sharì'a

Although later jurists in the four Sunnì guilds of law spent consid-

erable time discussing and debating ijtihàd, they rarely used this

method themselves when interpreting God’s law. Instead, jurists used

methods of deriving law by extrapolating from the interpretations of

God’s law that had already been developed by leading jurists within

their guild. To put it differently, the jurists moved away from deriv-

ing law directly from the primary texts of Qur"àn and ˙adìth and

instead began to reason from the precedents of their predecessors in

the guild. The requirement that each jurist defer, in some way, to

the precedents of his guild is generally referred to as a requirement

that he practice taqlìd. The jurist whose discretion was bound by

taqlìd was referred to as a muqallid vis à vis the jurist(s) whom he fol-

lowed. As scholars have recently begun to stress, muqallids were not

a homogenous group. Different muqallids had different levels of train-

ing, and they used a variety of methods of precedential reasoning.57

In the interest of convenience, this discussion will subsume all these

types of reasoning under the general rubric of taqlìd—but it will note

some differences between the types of reasoning available to an

advanced scholar and those available to less advanced scholars.

Because ijtihàd was the ideal method of determining God’s law,

jurists had to justify their decision to abandon this method and to

derive law through taqlìd. The guilds thus developed a legal fiction

that there were no longer any “independent” mujtahids—that is to

say, jurists sufficiently skilled in textual scholarship to derive rulings

in every case through ijtihàd.58 As there were no more “independent”

57 See, e.g., Sherman Jackson, Islamic Law and the State: The Constitutional Jurisprudence
of Shihàb al-Dìn al-Qaràfì (Leiden: E.J. Brill, 1996); Sherman Jackson, “Taqlìd, Legal
Scaffolding and the Scope of Legal Injunctions in Post-formative Theory: Mu†laq
and 'Àmm in the Jurisprudence of Shihàb al-Dìn al-Qaràfì,” Islamic Law and Society
4 (1996): 165–92; Brannon Wheeler, Applying the Canon in Islam: The Authorization and
Maintenance of Interpretive Reasoning in Óanafi Scholarship (Albany: State University of
New York Press, 1996); Wael Hallaq, Authority, Continuity and Change in Islamic Law
(Cambridge: Cambridge University Press, 2001); Wael Hallaq, “Takhrìj and the
Construction of Juristic Authority,” in Studies in Islamic Legal Theory, ed. Bernard G.
Weiss (Leiden: E.J. Brill, 2002): 317–336; Mohammad Fadel, Adjudication in the Màlikì
Madhhab: A Study of Legal Process in Medieval Islamic Law (Ph.D. diss., University of
Chicago, 1995), 215–36.

58 The trend towards taqlìd is reflected in the biographical and legal literature by
the decreasing references to mujtahids and the increase in references to muqallids. By
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mujtahids capable of deriving laws directly from the text, jurists were,

by necessity, forced to work from the established precedents laid

down by earlier mujtahids.59 Several scholars have recently studied this

legal fiction, and they have tentatively proposed reasons why jurists

were willing to assert, implausibly, that they could not develop law

through their own ijtihàd. First, some point out that the move to

taqlìd helped augment the authority of the jurists as legal interpreters

of the sharì 'a against possible competitors.60 Others note that an insis-

tence that law be developed through taqlìd, rather than ijtihàd, made

the law more evolutionary, predictable, and stable, and thus created

a situation in which fiqh could more feasibly be applied as the law

of a state.61

With respect to this second point, Mohammad Fadel has pointed

out that the move to taqlìd did not eliminate debate or legal devel-

opment, but instead gave legal reasoning more structure. That is to

say, taqlìd tended to narrow the interpretive discretion of jurists.

Rulers who appointed jurists trained in the madhhabs to serve as

the twelfth century, almost all members of the guilds (and thus all authoritative
legal scholars) were thought to be adopting a posture of taqlìd—meaning that even
the most qualified of them could not derive law by ijtihàd in areas where the early
mujtahids of the guild had already spoken. For a survey of the literature, see Wael
Hallaq, “On the Origins of the Debate about the Existence of Mujtahids and Gate
of Ijtihàd,” Studia Islamica 63 (1986): 129–41; Wael Hallaq, “Was the Gate of Ijtihàd
Closed?,” International Journal of Middle East Studies 16 (1984): 3–41; Wael Hallaq,
Authority, Continuity, and Change, 86–120. In reading these, please note that the muj-
tahid within a guild is, to some degree, in a posture of taqlìd. On this point, see the
discussion in Jackson, Islamic Law and the State, 73–79.

59 The idea that later scholars were less talented than their forbearers was cer-
tainly a legal fiction. In fact, the most qualified muqallids were said to be jurists who
understood completely the method that their exemplars had used to derive law
through ijtihàd—meaning that theoretically they should have been able to perform
ijtihàd themselves. For a discussion of this point, see Jackson, Islamic Law and the
State, 94–96. 

60 So long as ijtihàd was a possibility, jurists in the four guilds could not claim
that their legal interpretation had any unique authority. The doctrine of taqlìd solved
this problem by asserting that only a handful of jurists in the past (the early stages
of the four guilds) had ever been able to practice ijtihàd. If this were true, then
proper interpretation of Islamic law henceforth rested with the jurists in the four
Sunnì madhhabs who alone understood the legal implications of these past jurists’
doctrines. For books exploring the role of taqlìd in establishing juristic authority, see
Wheeler, Applying the Legal Canon; Hallaq, Authority, Continuity and Change. See also
Jackson, Islamic Law and the State, 79–83. 

61 On this point, see Fadel, Adjudication, particularly the discussions on 255–56,
283–84. 
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judges could trust them to interpret God’s law in a manner similar

to other jurists of their guild. If governments wished to limit judges’

discretion further, they could require judges to rule based upon the

preponderant opinion within their guild or upon the government’s

preferred version of fiqh. In short, Fadel argues, the development of

taqlìd enabled the fiqh of the classical Sunnì jurists to become some-

thing more than an ongoing exercise in moral speculation—it per-

mitted fiqh to be used as a source of unwritten state law in much

the same way that the common law is a source of law in Great

Britain or the United States.62

For many decades, both Muslim and Western scholars seemed to

assume that precedential reasoning in Islam was rigid and that the

move from ijtihàd to taqlìd had led to a fossilization of Islamic law.63

Over the last ten years, however, scholars have begun to study more

closely the types of precedential reasoning used by muqallid jurists,

and this body of research has made clear that reasoning in the 

age of taqlìd was quite subtle and creative.64 As these recent studies

demonstrate, the most skilled muqallids were expected to study the

methodology of ijtihàd and, as far as possible, to acquire the skills

needed to perform ijtihàd.65 This is because the practice of more

62 Ibid. 
63 See, e.g., Joseph Schacht, An Introduction to Islamic Law (Oxford: Oxford University

Press, 1964), 70–71; Noel Coulson, A History of Islamic Law (Edinburgh: University
of Edinburgh Press, 1964), 81–84. Critiques of taqlìd by modern Muslims are implicit
in the desire of some modern scholars to revive the practice of deriving law by ijti-
hàd. Explicit Muslim criticism of taqlìd often sounds remarkably like European crit-
icism and may, indeed, have been influenced by it. For a sensitive discussion see
Fadel, Adjudication, 202–05.

64 Muqallids in the age of taqlìd were not equally restrained by the precedents of
their guild. For a period, some jurists were considered to have the ability to rea-
son by ijtihàd in questions where the early mujtahids had not spoken. Such a jurist
was referred to as an “affiliated mujtahid” (mujtahid muntasib) or as a “mujtahid” within
the guild (mujtahid fì al-madhhab). See Hallaq, “Was the Gate of Ijtihàd Closed?,”
3–41. Over time, however, fewer and fewer jurists were recognized as being qualified
to perform affiliated ijtihàd. Thus, in cases where the great mujtahids of the guild
had not spoken, even the greatest jurists in a madhhab would have to derive law by
logically extrapolating from the laws that the great jurists had already laid down—
much as a mujtahid would extrapolate upon laws that had been laid down in the
Qur"àn and ˙adìths. Jurists who were not of the top rank were even more restricted.
The lowest only issued rulings in cases where the great early mujtahids of the madhhab
had settled upon a clear answer. When faced with an issue with no established
answer, such jurists would have to seek guidance from the better-trained jurists who
were able to extrapolate from the precedents. Idem; see also Weiss, The Search for
God’s Law, 135–36. 

65 Indeed, although later jurists did not feel themselves free to perform ijtihàd,
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sophisticated forms of taqlìd required jurists to understand not only

what decisions the early jurists had reached, but how, at least in

theory, they had reached these decisions. Such knowledge allowed

later jurists in a particular madhhab to critique and expand upon their

inherited tradition in a more sophisticated way. For example, jurists

who studied the precedents left by the early mujtahids of the guild

occasionally found inconsistent opinions on a particular legal ques-

tion. Those who had studied the process of reasoning by ijtihàd could

review the competing opinions and consider for themselves which

opinions represented the more convincing solution.66 Similarly, jurists

who understood the legal principles underlying earlier decisions could

develop laws that seemed different from those laid down by the ear-

lier mujtahids. The later jurists were able to argue that these later

opinions reflected the rulings that the idealized earlier jurists would

have reached if they were faced with the same question today.

Consider, for example, a case in which a great mujtahid of the past

had decided to prohibit “x.” Would the later jurists of this mujtahid’s

guild continue to prohibit “x”? The answer depends on the reasons

that the mujtahid had prohibited “x.” To the extent that utilitarian

reasoning had influenced a mujtahid when he derived the initial rul-

ing, the muqallids would have to consider the consequences before

applying that ruling in the future. For example, a mujtahid may have

concluded that “x” was prohibited in part because the mujtahid believed

that it led to results that the texts (or his own reason) told him were

strongly disfavored. People’s scientific knowledge might have devel-

oped, however, or circumstances might simply have changed. In

either case, it might no longer be reasonable to believe that act “x”

actually led to the disfavored results that had caused the mujtahid to

prohibit “x” in the past. In such a case, the ruling could be aban-

doned on the grounds that the earlier mujtahid would himself have

abandoned his earlier ruling. Thus, as Ibn al-Qayyim (d. 751 A.H./1350

C.E.) put it, a jurist deciding whether to apply past rulings of fiqh
in the present day would have to consider whether the rulings were

“universal legal rulings which do not change with the change of time

they continued to write ever more sophisticated works on ußùl al-fiqh—books that
were, for the most part, ruminations on the best methods of performing ijtihàd. 

66 For a survey of this type of reasoning in Islamic legal literature before the
nineteenth century, see Hallaq, Authority, Continuity and Change, 126–33. 
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or particular [acts of ] siyàsa that are dependent upon [considera-

tions of ] human interests, thus being limited by time and place.”67

In sum, precedential reasoning was sufficiently flexible that jurists

who were recognized as talented were permitted to reason creatively

within their madhhab and there was, in fact, considerable evolution

in the law.68 Indeed, substantive law in the age of taqlìd continued

to develop in response to changing circumstances.69

IV. Recapitulation: Classical methods of interpreting the sharì'a

Classical Sunnì jurists discussed two methods by which scholars could

produce fiqh: ijtihàd and taqlìd. Competence in the ideal method, ijti-

hàd, was considered to have largely died out with the early jurists

of the madhhabs. Later jurists turned increasingly to precedential forms

of reasoning that I have subsumed under the title taqlìd. An under-

standing of ijtihàd was considered essential for later jurists to fully

reason out the subtleties of the law from the precedents of the early

jurists. The most sophisticated jurists in the age of taqlìd, when they

sought to derive a ruling for a new case, would study the rulings

laid down in the past by eminent jurists of their own madhhab. They

would determine why those jurists reached the decision they did and,

working from this, how the earlier jurists would have ruled in the

case at hand. Taqlìd, like ijtihàd, allowed highly qualified jurists con-

siderable interpretive discretion. Although each madhhab developed

on most legal questions a preponderant interpretation of fiqh, which

would be duly noted in madhhab textbooks, eminent jurists in the

madhhab were free to challenge the preponderant view—to disregard

it when giving legal advice and to try to convince the majority of

jurists of their alternative position.70 Even after the rise of taqlìd, there

67 See Fadel, Adjudication, 65, n. 74, citing Ibn al-Qayyim al-Jawziyya, al- ǔruq
al-Óukmiyya, ed. Mu˙ammad Jamìl Ghàzì (Cairo: al-Ma†ba'at al-Madanì, 1977), 26.

68 See the works cited in note 60.
69 See, e.g., Baber Johansen, The Islamic Law on Land Tax and Rent: The Peasants’

Loss of Property Rights as Interpreted in the Óanafite Legal Literature of the Mamlùk and
Ottoman Periods (New York: Croon Helm, 1988); Baber Johansen, “Legal Literature
and the Problem of Change: the Case of Land Rent,” Islam and Public Law, ed.
Chibli Mallat (London: Graham & Trotman, 1993), 29–47. 

70 For a discussion of the concept of preponderance, see Hallaq, Authority, Continuity
and Change, 121–65; Fadel, Adjudication, 242–84.
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were at least four different views on most legal issues—a predomi-

nant view within each madhhab and a number of dissenting views

within that madhhab.

In speaking of fiqh, therefore, it often makes sense to refer to the

fiqh of a particular jurist or of a group of jurists. One can, of course,

speak of fiqh in the abstract, disassociating it from any particular

jurist or guild. In such a sense, it refers to the aggregate interpre-

tation of God’s law developed over the years by the Sunnì jurists.

If one uses fiqh in this second sense, however, one must remember

that fiqh is not a monolithic, consistent body of norms. With respect

to those few matters that are governed by rulings that are qa†'ì, the

fiqh of the jurists is fairly, if not completely, consistent. Outside of

these matters, however, there were possible interpretations of the

sharì'a. Accordingly, fiqh, in this second sense, is a collection of com-

peting, often inconsistent interpretations of God’s will, each of which

must in some larger sense be considered equally valid.

The presence of competing, mutually orthodox interpretations of

God’s law raised intriguing questions about state law. If there were

a range of equally valid views concerning the rulings that God wants

men to follow, could a ruler who is not trained in law select freely

from among them and impose his own preferred view as law? Could

a ruler distill from these competing views a single body of norms to

be applied as law? The answers with which jurists came up will be

the subject of the next chapter.



1 Some elements of classical Islamic legal theory that might at first glance seem
wholly abstract seem to have important consequences for political theory. For exam-
ple, Ghazàlì’s doctrine of necessity states that a situation of necessity only arises
when cases are “universal”—meaning as a practical matter that the doctrine only
applies when the consequences of an action affect a whole society. Few actions
reach this level. The doctrine is not, however, wholly abstract. One area that
arguably does create a situation of necessity is rebellion against a strong ruler. Thus,
Ghazàlì suggested in places that the doctrine of necessity requires Muslims to obey
an unjust state law whenever disobedience would cause grave harm to an entire
society (as if for example, it led to a repression or war). See, for example, the dis-
cussion in Ghazàlì, al-Iqtißàd fi al-I'tiqàd (Beirut: Dàr al-Amànàt, 1969), Book IV,
Chapter III. It is thus possible that Ghazàlì’s doctrine of necessity was not impor-
tant in the mujtahid ’s day-to-day attempt to identify the proper course of action and
that its function was largely to explain the Muslim’s obligation to obey rulers (even
unjust rulers) whom one could not easily overthrow. To tie the duty of obedience
to necessity, however, was an imperfect solution to the problem. People might dis-
agree about whether they were under “compulsion” or about whether their rebel-
lion would really cause grave social harm. This meant that there could be rebellion
at times of political weakness. Thus, the challenge was to identify the circumstances
under which Muslims would have an absolute obligation to obey their rulers’ com-
mand—even if rebellion was feasible.

CHAPTER THREE

WHEN WAS A RULER’S LAW LEGITIMATE?

THE CLASSICAL THEORY OF SIYÀSA SHAR'IYYA

Classical Sunnì legal theorists accepted that there might be at any

one time a large number of competing, equally valid interpretations

of God’s law. This situation raised difficult questions about the way

in which an Islamic ruler could legitimately establish a single body

of state law. Most jurists accepted that Muslims should, if they were

under compulsion, obey state law. But what if Muslims disagreed in

good faith about the “Islamic” rule of behavior in a certain matter,

and they could escape punishment? Jurists struggled to articulate the-

ories that would explain when (and why) Muslims might have to

defer to a ruler’s law in preference to their own understanding of

Islamic law.1

Prior to the thirteenth century, Sunnì-political thinkers developed

theories asserting that the legitimacy of a law depended in some

fashion upon the legitimacy of the ruler who imposed it. Certain



48 chapter three

types of ruler had the authority to impose their understanding of

God’s law as the law of their realm—and their subjects would be

obliged to obey this understanding of the law. Such a ruler was gen-

erally called the imàm or khalìfa. The latter term has entered the

English language as ‘caliph,’ which is the term I shall use in this

book. Because a caliph had the right to delegate his authority, he

could appoint jurists associated with one of the four Sunnì-guilds to

serve as judges. He could also limit his appointees’ discretion by

instructing them to decide cases based on the appointees’ own fiqh
or the preponderant interpretation within the guild to which the

appointee belongs. Laws imposed by rulers other than caliphs were

of suspect legitimacy.2

By the late eleventh century, the shortcomings of caliphal politi-

cal theories had begun to reveal themselves. It was becoming obvi-

ous that that the rulers of Muslim societies did not have (and for

the foreseeable future would not have) the qualities demanded of a

caliph. As a result, some jurists suggested that the legitimacy of a

government should not depend on the personal qualities of the ruler

who imposed it. Rather, they suggested, individual jurists could iden-

tify objective qualities that a law must have to be considered “just.”

In essence, this type of theory turned the assumptions of classical

caliphal political theory on its head. It was not that the presence of

a just ruler legitimized the law of the state. Rather, the presence of

just laws legitimized the rule of a particular leader.

2 It is beyond the scope of this book to discuss the many variations on caliphal
political theory. For a survey and analysis of such theories, see, e.g., W. Madelung,
“Imàma,” in EI2, vol. III, 1163–69; Ann Lambton, State and Government in Medieval
Islam (Oxford: Oxford University Press, 1991); Erwin J. Rosenthal, Political Thought
in Medieval Islam (Cambridge: Cambridge University Press, 1958); H.A.R. Gibb,
“Constitutional Organization,” Law in the Middle East, eds. Majid Khadduri and
Herbert Liebesny (Washington D.C.: The Middle East Institute, 1955); Malcolm
Kerr, Islamic Reform: The Political and Legal Theories of Mu˙ammad 'Abduh and Rashìd
Ri∂à (Berkeley: University of California Press, 1966), 19–54. Most theorists con-
cluded, however, that among his other qualifications, the caliph/imàm would have
to be from the family of the Prophet, must have the power to exercise ijtihàd, and
must have to be publicly recognized by a quorum of leading Muslims.
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3 Frank Vogel, “Siyàsa: (3) In the sense of siyàsa shar 'iyya,” in EI2, vol. IX,
694–696.

4 See C.E. Bosworth, “Siyasa: (1) In the sense of statecraft, the management of
affairs of state and, eventually, politics and political policy,” in EI2, vol. IX, 693–94;
Bernard Lewis, “Siyâsa,” in In Quest of an Islamic Humanism: Arabic and Islamic Studies
in Honor of Mohamed El-Nowaihi, ed. A.H. Green (Cairo: AUC Press, 1984); Vogel,
“Siyasa: (3) In the sense of siyàsa shar 'iyya.” As many of these non-fiqh based rules
appeared in the context of penal law, the term siyàsa came to be associated specifically
with penal law in many medieval texts. 

5 See Ibn Taymiyya, al-Siyàsa al-Shar 'iyya fì Ißlàh al-Rà"ìwa al-Ra'iyya (Beirut: Dàr

I. The theory of siyàsa shar'iyya

For the purposes of this book, the most important theory articulat-

ing this position was the theory of siyàsa shar'iyya (literally “statecraft

in accordance with the sharì'a”), which was developed by the four-

teenth-century Óanbalì jurist Ibn Taymiyya (d. 728 A.H./1328 C.E.)

and further elaborated by his pupil Ibn Qayyim al-Jawziyya (d. 751

A.H./1350 C.E.). The theory had a great impact on Ottoman legal

and political theory and was the starting point for Islamic legal and

political thinkers in the waning years of the empire.3 Ultimately,

many Islamic legal thinkers in twentieth-century Egypt adopted the

vocabulary and conceptual framework of this theory, and they used

it as the starting point for their reconceptualization of the Islamic

state. As will become clear in later chapters, the decision to consti-

tutionalize Islamic law in late twentieth-century Egypt represents a

commitment to the idea that state law must be a modern analogue

of siyàsa shar'iyya.
Siyàsa literally means ‘statecraft’ or ‘governance.’ The promulga-

tion of rules, the selection of rules of decision for courts and the

decision to enforce a particular legal norm all fall under the rubric

of siyàsa. A ruler’s policies and governmental actions (his siyàsa) might

naturally be based on non-Islamic considerations. Shar'iyya is the

adjectival form of sharì 'a—and describes something that is related to

or consistent with the sharì'a.4 Siyàsa shar'iyya thus means ‘governance

(including legislation and adjudication) in conformity with the sharì'a.’
Ibn Taymiyya and Ibn Qayyim al-Jawziyya argued that a ruler’s law

must always be presumed to be consistent with the sharì'a and legit-

imate so long as the ruler had cooperated with the classical jurists

in order to ensure that this law met two criteria: (1) it did not com-

mand people to sin’ and (2) it advanced the public welfare.5 Under
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this theory, legitimate state law could take two different forms: what

I will call qà∂ì’s fiqh; and what I will call ‘Islamic statutes.’

A. The Qà∂ìs’ fiqh

Under the theory of siyàsa shar'iyya, a ruler can require his courts to

find their rules of decision in a body of fiqh. (A jurist’s fiqh will always

be consistent with the universal rulings of the sharì'a and will, pre-

sumably, be beneficial for society.) When a dispute arose, a Muslim’s

right to follow whichever version of fiqh he or she preferred ended.

A qualified Islamic jurist who had been properly appointed as a

judge (qà∂ì) then issued a binding interpretation of God’s law that

resolved the dispute.6 At this point, the parties were obliged to accept

the qà∂ì’s opinion and to conform their behavior to it—even if their

preferred interpretation of fiqh would lead to a different result.7 When

referring to a rule of fiqh that has been selected and applied by a

classical jurist serving as a judge and that binds the parties before

the court, I will use the term “qà∂ì’s fiqh.”
A ruler could place limits on the interpretative discretion of his

qà∂ìs by demanding, for example, that they take their rules of deci-

sion from the fiqh developed by the jurists in one of the competing

Sunnì-law guilds.8 Rulers might even demand that they follow one

al Kutub al-'Ilmiyya, 1988), 135–37. For a detailed analysis of Ibn Taymiyya’s
thought, see Henri Laoust, Essai sur les doctrines sociales et politiques de Ta˚ì-d-dìn A˙mad
b. Taimiya (Cairo: Imprimerie de l’Institut Français d’Archéologie Orientale, 1939),
278–318; Rosenthal, Political Thought in Medieval Islam, 43–61; Lambton, State and
Government, 143–51.

6 Classical jurists discussed in detail the question of how qà∂ìs should be appointed
and of how far the qà∂ìs jurisdiction should extend. An analysis of their discussions
is beyond the scope of this book.

7 See, e.g., Ann I. Lambton, “Ma˙kama: (3) Iran,” in EI2, vol. VI, 11–12; Halil
Inalcik, “ànùn: (iii) Financial and Public Administration: (3) In the sense of non-
religious legal prescription,” in EI2, vol. IV, 559–61; Emile Tyan, Histoire d’organi-
zation judiciare en pays d’Islam (Leiden: E.J. Brill, 1960) vol. I, 258; Mohammad Fadel,
Adjudication in the Maliki Madhhab: A Study of Legal Process in Medieval Islamic Law (Ph.D.
diss., University of Chicago, 1995), 104–17.

8 As noted above, in the age of taqlìd, each of the Sunnì guilds of law permit-
ted its most qualified jurists to espouse his own version of guild doctrine. Nevertheless,
on many disputed issues, the guild would recognize one opinion as “preponderant.”
Although the issue was debated, many jurists believed that a ruler could instruct
jurists from a single guild to rule according to the predominant opinion of their
guild. 
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line of thought within the guild. For example, to ensure that all jurists’

understanding of their guild doctrine was consistent, the Ottomans

began to appoint jurists from the Óanafì guild as the government’s

official muftì (an advisor on questions of Islamic law) and eventually

required all qà∂ìs to refer to this jurisconsult in legal questions.9

B. “Islamic” statutes

The doctrine of siyàsa shar'iyya could be used to justify more, how-

ever, than the practice of appointing jurists to serve as qà∂ìs apply-

ing fiqh as rules of decision. It could also be used to justify the

promulgation and enforcement of statutes. In fact, the presence of

statutory law—and of theories justifying it—existed prior to Ibn

Taymiyya. As early as the eleventh century C.E., jurists such as al-

Màwardì asserted that a caliph or his properly appointed political

delegates could legitimately order his subjects to follow statutes apply-

ing rules that had not been developed by classical jurists applying

their traditional methods of ijtihàd or taqlìd. The caliph’s subjects

would be obliged to obey this positive law rather than juristic fiqh.10

Some jurists suggested that this was permissible, only insofar as these

statutes could be conceptualized as administrative regulations that

clarified and supplemented rules of fiqh.11 In practice, however, the

line between an administrative regulation and a new law was difficult

to draw. Some jurists tried to elaborate more concretely the types

of statutory law that a ruler could legitimately promulgate and ask

judges to apply.12 After Ibn Taymiyya, the legitimacy of statutes

could be discussed in terms of siyàsa shar'iyya.
According to jurists such as Ibn Qayyim al-Jawziyya, any interpre-

tation of God’s law (his fiqh) necessarily included both “universal”

9 See discussion of the Ottomans below. 
10 See Vogel, “Siyàsa: (3) In the sense of siyàsa shar 'iyya,” 695, citing Màwardì,

Al-A˙kàm al-Sul†àniyya (Beirùt: 1410/1990), 148–70, 160, 361–63. This theory assumed,
however, that the nominal head of the government enacting Islamic legislation would
be a caliph. 

11 Bernard Lewis, The Political Language of Islam (Chicago: University of Chicago
Press, 1988), 31. 

12 See Fadel, Adjudication, 103–04, who comments, “Whether or not we wish to
consider the power to make legally binding decisions based on considerations of
public welfare to be legislation or administration may be more a semantic issue
than a substantive one.”
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rulings and “particular” rulings. “Universal” rulings were found

through textual analysis of the Qur"àn or ˙adìth literature and rules

ratified by ijmà'. They were absolutely certain to be rulings of the

sharì'a, and they were applicable at all times and places. “Particular”

rulings, on the other hand, were to be applied only in cases where

they would promote certain social results. These might be textual

commands that by their very terms ordered people to act in a par-

ticular way only so long as it promoted a particular result. More

commonly, these rulings had been derived by analogy in a way that

took account of appropriateness. (As discussed in the last chapter, a

jurist using appropriateness would conclude that an act fell in the

category of “prohibited” only if both (a) the ruling seemed to be

analogous to another act that was forbidden and (b) prohibiting this

act would advance the same divinely favored social benefits as the

prohibition from which it was derived.) In either case, the ruling was

applicable only when certain beneficial results would be achieved.

The command or prohibition would cease to apply in cases where

it would not serve the relevant social benefits.

Often fiqh (the product of juristic examination of revealed texts) is

contrasted with siyàsa (the product of the ruler’s policy-oriented rule-

making.) Ibn Qayyim al-Jawziyya, however, suggested that the par-

ticular rulings of fiqh could be conceptualized as “particular [acts of ]

siyàsa that are dependent upon [considerations of ] welfare, thus being

limited by time and place.”13 In so doing, he was saying that the

particular rulings are the product of human attempts to understand

what actions would best promote a divinely favored end. By refer-

ring to these rules as siyàsa, he seemed also to imply that the devel-

opment of particular rules required the political and social knowledge

possessed by rulers. Only trained Islamic jurists could identify the

universal legal rules and the goals of the law. Once these universal

rules and goals of the law were identified, however, the process of

reasoning out which new rules would advance the aggregate public

welfare necessarily involved policy judgments that fell within the

province of siyàsa. Once jurists had determined what acts were sin-

ful and what social benefits certain types of behavior (such as mar-

13 Ibn Qayyim al-Jawziyya, Al- ǔruq al-Óukmiyya fì al-Siyàsa al-Shar'iyya ed.
Mu˙ammad Jamìl Ghàzì (Cairo: Ma†ba'a al-Madanì, 1977), 26 as cited and trans-
lated in Fadel, Adjudication, 83.
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riage) were supposed to promote, an experienced ruler would be

competent to determine which of the permissible laws was most likely

to lead to the appropriate results. As a practical matter, then, the

theory of siyàsa shar'iyya justified the idea that a ruler, within bounds

set by the jurists, could enact and enforce statutory rules and to

order judges to apply these rules instead of rules of fiqh.14

Writing in the 1960s, historians such as Joseph Schacht and Noel

Coulson characterized the theory of siyàsa shar'iyya as a capitulation

by the jurists. It was, they suggested, an admission by the jurists that

their incrementally evolving interpretation of God’s law could not

practically be applied as state law in a rapidly changing world.15

More recently, scholars have begun to challenge this reading. Frank

Vogel, for example, has suggested that the doctrine of siyàsa shar'iyya
was intellectually coherent as well as pragmatic:

By this doctrine, Ibn Taymiyya advances both a more expansive vision
for fiqh (among other things, embracing disputed doctrines by which
fiqh draws on utility) . . . and also a constitutional theory by which the
excesses of rulers may be curtailed and Sharì'a legitimacy extended to
actual states. In effect, his doctrine offers rulers Sharì'a legitimation in
return for a greater share of power for 'ulamà";16 it offers 'ulamà" greater
Sharì'a efficacy at the cost of their being implicated further in affairs
of state.17

From this perspective, the jurists’ acceptance of statutes constituting

siyàsa shar'iyya changed the role that juristic fiqh played in shaping

state law. Although fiqh would no longer be the sole source of positive

legal norms in an Islamic state, it remained a crucial source of neg-

ative restrictions on the state’s legislative power. The ruler could only

14 It is important to emphasize that neither Ibn Taymiyya, Ibn al-Qayyim, nor
other proponents of siyàsa shar'iyya thought that rulers should invariably apply statutes
rather than qà∂ì’s fiqh. They merely accepted that the law of the legitimate Islamic
state did not have to be qà∂ì’s fiqh. 

15 See, e.g., Joseph Schacht, An Introduction to Islamic Law (Oxford: Clarendon
Press, 1964), 53–54; Noel Coulson, A History of Islamic Law (Edinburgh: Edinburgh
University Press, 1964) 132–34; Noel Coulson, “The State and the Individual in
Islamic Law,” The Traditional Near East, ed. J. Stewart Robinson (Englewood, N.J.:
Prentice Hall, 1966), 123–25. See also Jorgen S. Nielson, “MaΩàlim and Dàr al-
'Adl under the Early Mamluks,” The Muslim World, 66.2 (1976): 123. For a critique
of these views, see Fadel, Adjudication, 61–65.

16 The term 'ulamà" here being used to refer to the classical jurists.
17 Vogel, “Siyàsa: (3) In the sense of siyàsa shar'iyya,” 695. 
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legislate within the limits set by (1) the precepts and principles that

the jurists had identified as universally applicable and (2) the require-

ment that laws advanced the social benefits that the jurists had rec-

ognized as goals of the sharì'a. In this way, the doctrine of siyàsa
shar'iyya was able to establish an Islamic “rule of law” that helped

legitimate the Ottoman Empire, one of the most stable of the later

Muslim empires.18 Later, the doctrine fascinated Egyptian modernist

Islamic legal and political thinkers—many of whom tried to re-imag-

ine the theory in a modern form.

II. Siyàsa shar'iyya in the Ottoman empire

Although the theory of siyàsa shar'iyya did not sweep away entirely

alternative political theories or alternative views of Islamic legisla-

tion, the theory is crucial to this book because of its impact on

Ottoman legal and political theory.19 Prior to the Ottomans, Sunnì
regimes in the Mediterranean Middle East often established judicial

systems with at least two types of courts: (1) qà∂ì courts presided

over by Sunnì jurists (qà∂ìs) who were appointed to rule on the basis

of fiqh; and (2) courts staffed by non-jurists who were appointed to

rule on the basis of the king’s edicts (siyàsa).20 The Ottomans, however,

were deeply concerned with questions of Islamic legitimacy and made

a concerted effort to assert the legitimacy of their law in terms that

drew heavily on the idea of siyàsa shar'iyya.21 This led them to develop

a distinctive system of law-making and judicial administration.

The Ottoman courts of general jurisdiction were staffed by trained

Islamic jurists. These qà∂ìs were instructed to decide some types of

case, on the basis of governmental edicts that laid down rules for

18 My thanks to Bernard Weiss for suggesting that the provocative idea that the
concept of siyàsa shar 'iyya might be seen as an analogue of the modern Western
notion of the “rule of law.”

19 Vogel, “Siyàsa: (3) In the sense of siyàsa shar 'iyya,” 695, 696. For examples of
alternate approaches presented by fourteenth-century thinkers, see Ibn Khaldùn,
The Muqaddima, ed. and trans. by Franz Rosenthal, 3 vols. (New York: Pantheon
Books, 1958), particularly vol. 1. See also the description of Ibn Khaldùn’s thought
in Lambton, State and Government, 152–77, and the description of Ibn Farhùn’s thought
in Fadel, Adjudication, 84–89.

20 See Schacht, “Ma˙kama; (1) General,” in EI2, vol. VI, 1–3.
21 Inalcik, “State and Ideology under Sultan Suleyman I,” 70.
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that particular type of case. In all other cases, the rules of decision

were to come from fiqh. To ensure that their imperial edicts (qànùns)
could plausibly be characterized as siyàsa shar'iyya, the Sultan appointed

a jurist from the Óanafì guild to serve in a post known as the Shaykh

al-Islàm. His role was to be chief muftì to the imperial government.22

Before any important or controversial undertaking, including the issuance

of empire-wide qànùn law, “a Sultan would seek a fatwà [an advi-

sory legal opinion given by a muftì] from the Mufti to legitimize his

action.”23 Local officials had their own local Islamic jurists who could

advise on issues of local concern. As a result of these steps, Ottoman

statutes came increasingly to incorporate principles of fiqh, as under-

stood by leading Óanafì jurists.24 Ultimately, Ottoman officials, clearly

vested in a vision of state edicts as siyàsa shar'iyya, asserted that the

imperial qànùns could not be conceptually differentiated from fiqh.25

22 See R.W. Bulliet, “The Shaikh al-Islam and the Evolution of Islamic Society,”
Studia Islamica 35 (1971): 53–67; R.W. Bulliet, “Shaykh al-Islàm: (2) In the Ottoman
Empire,” in EI2, vol. IX, 399–400. 

23 Colin Imber, Ebu’s Su 'ud: The Islamic Legal Tradition (Stanford: Stanford University
Press, 1997), 7.

24 In some cases, statutes seem to have been carefully drafted to be consistent
with the fiqh tradition. Ottoman qànùns from the seventeenth and eighteenth cen-
turies C.E. often codify contemporary generally accepted rules of Óanafì fiqh. Imber
identifies petitions where the Shaykh al-Islàm asks the Sultan to issue a regulation
instructing judges to adopt one of a number of competing positions on a question
of law. See, e.g., petitions “H” and “D,” cited and trans. in Imber, Ebu’s Su 'ud,
262–63. In other cases, qànùns lay down laws that have not been addressed by the
existing fiqh tradition, but which are clearly based on principles adduced therein.
See, e.g., petition “H,” trans. in Imber, Ebu’s Su'ud, 107–8. Gerber thus asserts that
qànùns, such as the penal qànùn of Sulayman I, are essentially digests of the exist-
ing fiqh tradition combined with laws that expand upon the tradition. See Haim
Gerber, State, Society and Law in Islam: Ottoman Society in Comparative Perspective (Albany:
State University of New York Press, 1994), 60–66. In others, cases, edicts were
accompanied by elaborate, occasionally casuistic, justifications penned by leading
jurists—designed to show that the law at issue was consistent with essential princi-
ples of fiqh and necessary to serve the goals of the sharì'a. The work of Abù al-
Su'ùd, in this area has received the bulk of scholarly analysis. See, e.g., Imber,
Ebu’s Su'ud, 115–37, 145–46; Gerber, State, Society and Law in Islam, 100–10; John
Mandeville, “Usurious Piety: The Cash Waqf Controversy in the Ottoman Empire,”
International Journal of Middle East Studies 10 (1979): 289–308. The process of har-
monizing Ottoman law with Óanafì jurists’ evolving understanding of God’s law
continued over several generations, but Ottoman jurists ultimately claimed that they
had “succeeded in bringing the ˚ànùn, the administrative law of the Ottoman Empire,
into agreement with the Sharì'a—the sacred law of Islam.” Joseph Schacht, “Abu’l
Su'ùd,” in EI2, vol. I, 152; see also Y. Linant de Bellefonds, “ànùn: (i) law,” in
EI2, vol. IV, 556–57, cf. Imber, Ebu’s Su'ud, p. x.

25 See Uriel Heyd, Studies in Old Ottoman Criminal Law, ed. V.L. Menage (Oxford:
Clarendon Press, 1973), 150.
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Recently, some historians have challenged the claim that the

Ottomans harmonized their state law with Óanafì fiqh.26 In evaluat-

ing these claims, one should ask whether these historians implicitly

reflect the view of scholars like Schacht who thought that jurists in

a posture of taqlìd (which would mean nearly all Ottoman jurists)

were theoretically required to follow rigidly the rulings of the great

early jurists of their guild. This is not a view to which all later

Muslims subscribed. As noted in the previous chapter, Muslim jurists

in the age of taqlìd seem to have had a more dynamic and flexible

understanding of precedent than was once thought to be the case.

From at least the time of Ibn Taymiyya, many Sunnì jurists saw the

established fiqh of their guilds as a bodies of law that obeyed cer-

tain essential and universally applicable precepts and principles of

Islamic law. Many of the rules that had been derived by analogy

were contingent, and they must be applied differently in different

settings in order to meet social needs.27 This explains why, notwith-

standing the fact that the law applied in the Ottoman courts often

differed from the law that was recorded in the oldest fiqh manuals,

jurists (even those who were not serving as official legal advisors or

judges) seemed to accept the Ottomans’ claim that their law was

consistent with fiqh and thus legitimate.28 As Thomas Naff notes,

The most distinguishing mark of Ottoman society emerging from the
vast flux of Ottoman history is its profoundly religious core, which
shaped attitudes and was the personal activating principle for the

26 See, e.g., Imber, Ebu’s Su'ud, 270–71.
27 For evidence that Ottoman jurists shared this more flexible view, see, e.g.,

Baber Johansen, The Islamic Law on Land Tax and Rent: The Peasants’ Loss of Property
Rights as Interpreted in the Óanafite Legal Literature of the Mamlùk and Ottoman Periods (New
York: Croon Helm, 1988); Baber Johansen, “Legal Literature and the Problem of
Change: the Case of Land Rent,” Islam and Public Law, ed. Chibli Mallat (London:
Graham & Trotman, 1993), 29–47. Sunnì jurists seem to have accepted that
Ottoman qànùns were consistent with evolving interpretations of fiqh. Many leading
jurists were willing to serve in judicial posts that required them to apply, in many
cases, a rule set forth in the qànùns rather than the rule that they might on their
own have derived through their own ijtihàd or taqlìd.

28 Sunnì-jurists serving as private jurisconsults were not shy about criticizing
Ottoman law or governmental policy when they felt it was unjust or inconsistent
with the sharì'a. In his study of two leading Ottoman jurists, for example, Gerber
shows that both were perfectly willing to criticize Ottoman actions and regulations
in their fatwàs as contrary to Islamic law; he also finds that they seem to have
accepted most Ottoman laws as consistent with Islamic law. Haim Gerber, Islamic
Law and Culture: 1600–1840 (Leiden: E.J. Brill, 1999), 58–60.
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Muslim citizen and his rulers. . . . Islam provided the Ottoman ruling
house with two essentials for authority and stability without which its
longevity and success would have been impossible: a moral link with
its Muslim subjects and legitimacy for the government. The remark-
able consistency with which Ottoman governments espoused and main-
tained a traditional order of Islamic society, reaffirmed and interpreted
by each succeeding generation of religious authorities, and the extra-
ordinary degree to which the civil laws of Islam infused its political
fabric attest to the fundamental Muslim character of the Ottoman
state.29

In a study of an influential Ottoman jurist, Haim Gerber agrees with

this assessment. He concludes “there is hardly any doubt that the

level of legitimacy of the Ottoman government, either in the eyes

of most jurists or of the populace at large, was far reaching.”30

By the time the Ottomans conquered Egypt, they were asserting

their legitimacy in part upon the claim that the law applied in their

courts was “Islamic” insofar as it was siyàsa shar'iyya. Thus, after the

conquest of Egypt in 1517, they reorganized the Egyptian legal sys-

tem.31 As in other parts of the Ottoman Empire, the new courts of

general jurisdiction were staffed by Islamic jurists, and the law applied

in these courts was either qà∂ìs’ fiqh or statutory law that had been

examined and approved by jurists serving as official legal advisers.32

29 Thomas Naff, “The Linkage of History and Reform in Islam: an Ottoman
Model,” In Quest of an Islamic Humanism: Arabic and Islamic Studies in Memory of Mohamed
el-Nowaihi, ed. A.H. Green (Cairo: American University in Cairo Press, 1984), 123. 

30 Gerber, Islamic Law and Culture: 1600–1840, 49. As Baber Johansen recently
noted, “the historical research of the last twenty-five years has amply confirmed the
fact that the fiqh cannot be understood unless one takes into account the fact that
it is the main normative reference for the judiciary systems of the Muslim world
until the nineteenth century.” Baber Johansen, “The Muslim Fiqh as a Sacred Law”
in Baber Johansen, Contingency in a Sacred Law: Legal and Ethical Norms in the Muslim
Fiqh (Leiden: E.J. Brill, 1998), 61. 

31 For details of the Ottoman reforms, see Galal H. El-Nahall, The Judicial
Administration of Ottoman Egypt in the Seventeenth Century (Minneapolis: Biblioteca Islamica,
1979), 7–9. 

32 As El-Nahall has noted, “The courts of Ottoman Egypt made that ‘ideal doc-
trine for an ideal society,’ the Shari'ah, a vital part of every citizen’s life. The
Shari'ah provided a solid theoretical foundation for the practical application of law
to legal problems. And because the Shari'ah regulated so many areas of men’s rela-
tions to each other, the courts were deeply involved in the day to day life of every-
day Egyptians. . . . The Shari'ah was not the only law applied in Ottoman Egypt,
but it was central, and the existence of different philosophical approaches to the
Shari'ah gave the qadis some options in applying the law flexibly to the peculiar
needs of particular cases. The qànùns of the sultan which were also applied in the
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This system remained in place until the second half of the nine-

teenth century, and it deeply affected the expectations that Egyptians

had with respect to state law. Though the Sultans’ control over their

provinces, particularly the province of Egypt, was not always firm,

the behavior of those who challenged the authority of the central

government was apparently shaped by the Ottomans’ commitment

to a legal theory that equated legitimate state law with siyàsa shar'iyya.
When, in the nineteenth century, Egyptian rulers began to seek

autonomy, they were initially committed to governing in a manner

that could be characterized as legitimate in traditional Ottoman

terms. Social, intellectual, and political developments in modern Egypt

ultimately led people to rethink some of the epistemological axioms

that underlay classical Islamic legal theory. Even then, however,

many Egyptians remained wedded to a reconceptualized notion of

siyàsa shar'iyya. As a result, many modern Egyptian Islamic thinkers

proposed a number of new methods of identifying the universally

applicable rules and goals of the sharì 'a, and they asserted that state

law would be legitimate only so long as it (1) did not violate any of

the rulings that their new methods established as universally applic-

able and (2) advanced the aggregate enjoyment of the benefits that

they, using their new methods, determined to be goals of the sharì 'a.

Ottoman Egyptian courts, similarly grew from the Shari'ah, but expanded upon it,
as in the extension of the interest ceiling to 10%.” El-Nahall, The Judicial Administration
of Ottoman Egypt, 72. 



CHAPTER FOUR 

POLITICAL, SOCIAL, AND INTELLECTUAL

DEVELOPMENTS IN NINETEENTH-CENTURY EGYPT

As discussed in the previous three chapters, Islamic thinkers in the

classical era reached consensus on some important points about the-

ology, epistemology and hermeneutics. Working from these, they

reached consensus about legal authority—about who could interpret

the revealed texts and legal tradition in order to develop an inter-

pretation of the sharì 'a. These authoritative jurists in turn developed

a common approach to Islamic legal interpretation. Many came to

embrace the theory of siyàsa shar'iyya, which held that a state could

legitimately impose laws that were consistent with (1) the universally

applicable rulings of classical Islamic law and (2) the “goals” of the

sharì'a. The classical consensus on questions of legal interpretation

and the broad acceptance of the doctrine of siyàsa shar'iyya allowed

the Ottoman government (and the provincial government of Egypt)

effectively to establish its legitimacy. 

As the following chapters will describe, the classical consensus on

questions of Islamic legal theory and political legitimacy began to

break down in the nineteenth century. In Egypt, some “secularist”

thinkers began to question whether the legitimacy of state law depended

upon its consistency with Islamic law. Many continued to believe

that state law should be consistent with the universally applicable rul-

ings and goals of Islamic law. However, they questioned the tradi-

tional methods of identifying these rulings and goals and proposed

a number of modern alternatives. This chapter outlines some social,

cultural and intellectual developments that led Egyptians to question

old assumptions about Islamic legal theory—leading some to embrace

secularism and others to embrace modernist Islam. Subsequent chap-

ters will discuss some of the most important new theories of Islamic

law and will describe how different Islamist political factions embraced

different Islamic legal theories. With this background, Part II will

describe the challenges facing the government of Egypt as it tried

to establish a new, consensus theory of Islamic law that could legit-

imize the law of modern Egypt, and will explore the judiciary’s
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approach to meeting these challenges in the course of its Article 2

jurisprudence. 

I. Social and political developments in nineteenth-century Egypt

To understand the development of secularism and of Islamic mod-

ernism in nineteenth-century Egypt, it helps to consider several devel-

opments. First, in the nineteenth and twentieth centuries, an

independent Egyptian nation-state emerged, and this new nation had

to develop a legal system and establish its legitimacy. Second, as

Egypt gradually established its new legal system, its government tried

to adopt policies that had proved effective in modernizing European

states. Third, among these was the ideal of legal positivization—

meaning that courts were required to find their rules of decision not

in unwritten bodies of law, but rather in codes of statutory law.

Finally, as Egypt moved towards independence and positivized its

legal system, the Sunnì legal guilds, which had long enforced the

boundaries of Islamic legal orthodoxy, began to decline. Thus, as

Egypt began to codify a new body of Egyptian law, Egyptians found

themselves free to study, teach and promote untraditional, arguably

unorthodox ideas about the relationship of state law to the sharì'a,
and those who were interested in maintaining a close linkage between

sharì'a norms and state law were able to explore radical new ideas

about Islamic legal interpretation. Together these developments had

profound effects on Egyptian attitudes towards law and governance.

They led some Egyptians to embrace secularism—the ideas that state

law did not have to comply with the classical doctrine of siyàsa
shar'iyya. They also led Islamists to develop new methods of identi-

fying the rulings and goals of the sharì'a. Many of these Islamists

reimagined the classical doctrine of siyàsa shar'iyya, arguing that the

state must apply a code of law that was drafted in accordance with

some re-imagined modern version of siyàsa shar'iyya.

A. The emergence of independent Egypt

From the sixteenth until the nineteenth century, Egypt remained part

of the Ottoman Empire.1 Over the course of the nineteenth century,

1 Though Egyptian military figures would occasionally rebel against the Ottoman
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Sultan, Ottoman political philosophy seems not to have been questioned. For a his-
tory of some of these rebellions, see Afaf Lutfi al-Sayyid Marsot, A Short History of
Modern Egypt (Cambridge: Cambridge University Press, 1985), 40–53. Nevertheless,
Egypt remained formally a part of the Empire and was administered by leaders
who were steeped in the Ottoman traditions of government. For an analysis of the
ruling elites of the early nineteenth century, see Juan R.I. Cole, Colonialism and
Revolution in the Middle East: Social and Cultural Origins of Egypt’s 'Urabi Movement (Princeton,
Princeton University Press, 1993).

2 For the career and policies of Mu˙ammad 'Alì, see Afaf Lutfi al-Sayyid Marsot,
Egypt in the Reign of Muhammad 'Ali (Cambridge: Cambridge University Press, 1984);
Khaled Fahmy, All the Pasha’s Men: Mehmed Ali, His Army and the Making of Modern
Egypt (Cambridge: Cambridge University Press, 1997); and F. Robert Hunter, Egypt
under the Khedives 1805–1879: From Household Government to Modern Bureaucracy (Pittsburgh:
University of Pittsburgh Press, 1984), 9–33. 

3 For the reigns of Mu˙ammad 'Alì’s descendants. See generally P.J. Vatikiotis,
The History of Modern Egypt, 4th ed. (Baltimore: Johns Hopkins University Press,
1991), 70–178; Hunter, Egypt under the Khedives, 35–178. 

however, Egypt began to drift out of the Ottoman political orbit.

Egypt’s path to independence began in 1798, when Napoleon invaded

and briefly occupied the Ottoman province. After Napoleon’s depar-

ture and the restoration of Ottoman rule in 1802, the ambitious new

governor, Mu˙ammad 'Alì, had no intention of being a subservient

Ottoman vassal. He began to centralize Egyptian governmental admin-

istration, reform the economy, strengthen the local Egyptian mili-

tary, and turn Egypt into a regional power, with the goal of achieving

autonomy and/or independence from the Ottoman empire. After

the Ottoman emperor granted Mu˙ammad 'Alì the right to appoint

his children as his successors, his descendants pursued further reform

and sought further concessions from the Ottoman Sultans. Eventually,

they ruled semi-autonomously with the title of Khedive (Vice-Regent).2

In the last quarter of the nineteenth century, Khedival Egypt

achieved a more decisive break with the Ottoman Empire—though

not in the manner that its rulers wanted. In the late nineteenth cen-

tury, the Egyptian Khedive fell deeply into debt. Although Egypt

remained part of the Ottoman Empire, European governments began

seriously to meddle in Egyptian affairs. In 1882, the British, claim-

ing, disingenuously, to act with the best interests of the Ottoman

Sultan in mind, invaded the quasi-independent state of Egypt. For

the greater part of the next forty years, Egypt remained de jure a

part of the Ottoman Empire. It was, however, a de facto British

colony. In 1922, after the rise of a vigorous nationalist movement

and the collapse of the Ottoman Empire, Egypt finally emerged as

an independent nation state.3
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B. The study of European models of governance

Mu˙ammad 'Alì’s reforms not only led to Egyptian independence,

but they changed the way that Egyptians thought about the nature

of legitimate law and government. As part of his attempt to reform

Egypt, Mu˙ammad 'Alì encouraged the study of European nations—

many of which seemed to provide a useful model for effective top-

down political, legal and social reform. He sent Egyptians to observe

European governments and societies, and sponsored a movement to

translate European texts.4 Shortly thereafter, he imposed major reforms

of the administration, legal system, economy, and educational sys-

tem. The program of Europeanization had unintended consequences.

Mu˙ammad 'Alì seemed to have accepted traditional Ottoman ideas

about legitimacy, and he and his advisors initially tried to justify his

reforms in traditional terms as siyàsa shar'iyya. Yet the study of Europe

and the experience of modernity led later generations to rethink clas-

sical assumptions about governance. 

By the end of the nineteenth century, Egypt enacted codes of law

borrowed from Europe, which could not easily be justified as siyàsa
shar'iyya. More intriguing still, by the early twentieth century, Egyptians

who wished to scrap these “European” codes in favor of “Islamic

codes” had ceased to call uniformly for the introduction of codes

consistent with the classical doctrine of siyàsa shar'iyya. Rather, they

were calling for the adoption of codes that were Islamic according

to new, distinctly unclassical theories of Islamic law. The history of

twentieth-century politics would thus be marked by struggle between

secularism, neo-traditional Islamism and several different modernist

visions of Islamism. 

4 After the First World War, the Ottoman Empire collapsed, and the British nat-
urally found it impossible to keep up the pretense that they were ruling Egypt with
Ottoman permission. Other European powers, however, pressured Britain not to
annex Egypt into its colonial empire. As a result, in 1922 the British government
unilaterally declared Egypt a sovereign state. For an overview of the events lead-
ing up to Britain’s grant of independence, see Vatikiotis, History, 252–272. In dis-
cussing “independence,” it is important to note that Britain worked hard to shape
the new Egyptian national government, and the British (and some other foreign
powers) retained significant, intrusive privileges in matters of Egyptian foreign pol-
icy and in matters involving the legal treatment of foreigners. The Egyptian gov-
ernment gained full sovereignty only after the Second World War. 
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C. The embrace of legal positivism

As Egyptians began to think about the type of law that should gov-

ern them, one sees remarkable consensus that the legal system should

be positivized. That is to say, Egyptians began to agree that state

courts should not draw rules of decision from unwritten bodies of

law, but should, instead, draw it from statutes that had been pub-

lished in codes. 

The embrace of positivism seems to be a direct result of Mu˙ammad

'Alì ’s attempt to identify and import useful continental European

approaches to government. The classical doctrine of siyàsa shar'iyya
permitted a state to apply in its courts either judge-made law (in the

form of qà∂ì fiqh) or statutory law (in the form of Islamic legislation).

Historically, most governments in the Muslim Mediterranean had

applied both types of law. In the nineteenth century, however, many

continental European states embraced a very different model of law

in which courts employed only statutory law.5 When resolving a case,

judges in civil law countries, such as France, looked to codes of law

which would ideally contain a definitive answer to every legal ques-

tion. Appellate courts were established to ensure that courts provided

consistent interpretation. In such a system, the task of creative judi-

cial “interpretation” was, at least theoretically, kept to a minimum,

meaning that the government’s statutes would be applied consistently.

One scholar has described the nineteenth-century conception of a

civil law judge as follows: 

The judge becomes a kind of expert clerk. He is presented with a fact
situation to which a ready legislative response will be readily found in
all except the extraordinary case. His function is merely to find the
right legislative provision, couple it with the fact situation, and bless
the solution that is more or less automatically produced from the

5 For a history of Arab contact with Europeans, see Bernard Lewis, The Muslim
Discovery of Europe (New York: W.W. Norton, 1982). For a discussion of the politi-
cal events that led to this contact and some of the social and intellectual develop-
ments that resulted, see Albert Hourani, A History of the Arab Peoples (London: Faber
& Faber, 1991), 253–315. See also Ibrahim Abu Lughod, The Arab Rediscovery of
Europe (Princeton: Princeton University Press, 1963); Albert Hourani, Arabic Thought
in the Liberal Age (Oxford: Oxford University Press, 1970), 51–54, 69–72. By the
early nineteenth century, students in Mu˙ammad 'Alì’s secular schools were taught
first in Italian, and then in French, and in 1816 one could already find works by
Voltaire, Rousseau, and Montesquieu in the libraries of these schools. See Hourani,
Arabic Thought in the Liberal Age, 54. 



64 chapter four

union. . . . The net image is of the judge as an operator of a machine
designed and built by legislators.6

The experience of some nineteenth-century European nation states

suggested that embracing this ideal could increase the efficiency of

government and improve its ability quickly to impose top-down reform

on a society. Thus, many Egyptians (and many others in the Ottoman

empire as well) came to believe that if a state was effectively to gov-

ern, it must eliminate the uncertainty and inefficiency that allegedly

arose when judges decided legal disputes on the basis of their own

interpretation of unwritten jurists’ law.7

The move towards codified law promised seriously to alter the

role that Islamic jurists played in Egypt.8 In the traditional Ottoman

system, some areas of law were governed by unwritten fiqh. That is

to say, judges would often have to reason out a rule of fiqh for them-

selves—meaning in turn that judges needed to have intensive train-

ing in classical Islamic legal interpretation. This would not be true,

however, in the idealized type of civil law system. Even if Islamic

training was needed to draft a code, the judges who applied the

code would simply apply the rule as written, and would not need

to have any knowledge of how the law had been derived. Thus,

moving to a system of codified law meant that people without a

classical legal training could serve as judges. Leading jurists seem to

have been comfortable with the move to codification so long as a

code was drafted, in consultation with Islamic jurists, in accordance

6 On the French civil law system that impressed elites in the nineteenth-century
Ottoman Mediterranean, see John Henry Merryman, The Civil Law Tradition, 2nd
ed. (Stanford: Stanford University Press, 1985), 26–47; and Alec Stone, The Birth
of Judicial Politics in France: The Constitutional Council in Comparative Perspective (Oxford:
Oxford University Press, 1992), 23–27. 

7 Merryman, The Civil Law Tradition, 36. Although it proved impossible as a prac-
tical matter to remove interpretation entirely from the process of judicial decision-
making, this remained the ideal of the civil law tradition through the nineteenth
century. 

8 Not only were Egyptians becoming enamored of positivism, but leading Ottoman
legal thinkers were too, and they supported postivization of law as a method of
centralizing and strengthening the application of imperial law in the provinces.
Imperial reforms as well as state reforms combined to promote the rapid system-
atization, centralization, and positivization of the legal system in Egypt. 
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with the classical doctrine of siyàsa shar'iyya.9 Initially, positivization

took place with an eye to that classical doctrine.

Administrative and legal reforms in Egypt initially focused on

tweaking the existing legal system in which courts of general juris-

diction heard a wide range of cases—applying qà∂ì fiqh to resolve

some types of dispute and siyàsà shar 'iyya to resolve others. When it

came to disputes in areas governed by the qà∂ì’s fiqh, reformers

worked with leading jurists to control and systematize the qà∂ìs’ inter-

pretation and application of fiqh.10 Official muftìs were appointed to

whom difficult questions of fiqh had to be referred and to whose

opinions judges would have to defer. Appeals courts were also estab-

lished to ensure that Islamic law was interpreted consistently.11

In a second stage of positivization, the Egyptian government began

to promulgate statutory law to govern areas that had once been gov-

erned by qà∂ì’s fiqh.12 In doing so, they acted with an eye on the

theory of siyàsa shar'iyya and took pains to ensure that the new statutes

could plausibly be described as Islamic legislation.13 In their studies

9 For insightful explorations of the way in which codification changes both the
conceptualization of the sharì 'a, the way in which law is developed and the way in
which it is experienced by citizens subject to it, see Ann Mayer, “The Sharì'ah: A
Methodology or a Body of Substantive Rules?,” in Islamic Law and Jurisprudence, 
N. Heer, ed. (Seattle: University of Washington Press, 1990), 177–198; Brinkley
Messick, The Calligraphic State: Textual Domination and History in a Muslim Society (Berkeley:
University of California, 1992).

10 Many Egyptians, including many members of the 'ulamà", apparently welcomed
the codification of Islamic law, or at least accepted it as inevitable. Some enthusi-
astically supported the codification of law in areas that had traditionally been gov-
erned by qà∂ì fiqh. When the government adopted a secular code of law in 1882,
the 'ulamà" asked that it be replaced by an Islamic code. There seems to have been
tolerance for the government’s plans to codify the law in the few areas still gov-
erned by qà∂ì fiqh. In 1899, the classically trained scholar, Mu˙ammad 'Abduh, was
hired by the government to study the sharì'a courts’ system and to issue proposals
for improvements. In his report, he decried the inefficiencies of judge-made law in
modern courts and proposed codification of the personal status law. In his report
to the government, Taqrìr Ißlà˙ al-Ma˙àkim al-Shar'iyya, he apparently argued force-
fully that the government should codify the law of personal status. See the discus-
sion in A. Chris Eccel, Egypt, Islam and Social Change (Islamkundliche Untersuchungen
81; Berlin: Klaus Schwartz, 1984), 81–93, particularly 92–93, and Malcolm Kerr,
Islamic Reform (Berkeley: University of California Press, 1966), 199–202. 

11 Nathan Brown, The Rule of Law in the Arab World: Courts in Egypt and the Gulf
(Cambridge: Cambridge University Press, 1997), 59. 

12 See, e.g., the provisions of the Sharì 'a Courts Ordinances of 1856 and 1880
described in Rudolph Peters, “Murder on the Nile: Homicide Trials in Nineteenth-
Century Egyptian Shari'a Courts,” Die Welt des Islams 30 (1990): 99, n. 3. 

13 At first, the Egyptian government’s “legislation” consisted in large part of
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of Egyptian law, Nathan Brown and Rudolph Peters have both

argued that the rules laid down by the governmental councils were,

in fact, consistent with fiqh.14 Peters concludes that:

In spite of the increasing modernization of the country [ in the early
nineteenth century], one does not observe a tendency to abandon the
Sharia. To the contrary, with the better organization of the Egyptian
state apparatus, Sharia justice during the second half of the nineteenth
century, became better organized too by means of clearer legislation,
the regulation of the function of the mufti, and the creation of pro-
cedures to watch over the qadis’ decisions.15

Finally, in a third and final stage of positivization, the government

decided to move to a system of pure statutory law. In the 1870s,

the Egyptian government, now fully autonomous, decided to abro-

gate the existing Ottoman and Egyptian laws in most areas of the

legal system, replacing them with comprehensive codes of Egyptian

law.16 In 1882, the Egyptian government promulgated new codes—

including a new civil and commercial code.17 Thereafter, in Egypt,

only a very few areas of law were governed by unwritten fiqh. (By

the 1930s, the government had codified Egyptian law in many of

these areas as well.18)

What is most striking about the third phase of positivization is

that the Egyptian government decided not just to codify the law,

but to codify a body of law that could not easily be characterized

modifications to the Ottoman qànùns. See, e.g., Gabriel Baer, Studies in the Social
History of Egypt (Chicago: University of Chicago Press, 1969), 111–30. 

14 Thus, jurists were regularly appointed to sit on the councils, presumably to
ensure that their work was consistent with their understanding of sharì'a norms. For
example, Ziadeh reports that four jurists, one from each of the four Sunnì guilds,
sat on the Governor’s Council, the most important of these bodies, and jurists sat
on other judicial-administrative bodies as well. See Farhat Ziadeh, Lawyers, the Rule
of Law, and Liberalism in Modern Egypt (Stanford: Hoover Institution, 1968), 11, 14. 

15 See Brown, The Rule of Law, 25; Rudolph Peters, “Sharia and the State: Criminal
Law in Nineteenth Century Egypt,” in State and Islam eds. C. Van Dijk and A.H.
de Groot (Leiden: Research School CNWS, 1995), 152–57.

16 Peters, “Sharì'a and the State,” 174. 
17 Codification was at this time very much a trend among reforming states in

the Muslim Mediterranean. In the 1870s, the Ottomans began to codify much of
their law, and in 1876, they unveiled a new civil code for Ottoman areas that,
unlike Egypt, remained under their effective control. See R.H. Davison in “TanΩìmàt”
in EI2, vol. X, 205–206; C.V. Findley, “Medjelle” in EI2, vol. VI, 971–72.

18 On the reorganization of new courts and promulgation of new national codes,
see Brown, The Rule of Law, 29–31.
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as consistent with classical Sunnì Islamic norms—and that thus could

not be considered legitimate according to the doctrine of siyàsa
shar'iyya. Before discussing this development, however, it is important

to explore a third development.

D. The decline of the Sunnì law guilds

At the time that Mu˙ammad 'Alì began his program of reform, clas-

sical Sunnì jurists associated with the Sunnì law guilds controlled

the important educational institutions in the country, the most impor-

tant of which was the venerable mosque-university of al-Azhar in

Cairo.19 They also staffed most of the courts in the country and pro-

vided advisors to the government. Finally, they played a valuable

role in mediating between the government and the masses.20 Thus,

when Mu˙ammad 'Alì first began to plan his program of reform,

he tried to cooperate with the jurists, and he apparently expected

that they would continue to be a leading role in his modern state.

In order to prepare the jurists to work in his modernizing state,

Mu˙ammad 'Alì suggested that the leading jurists implement edu-

cational reforms at al-Azhar. In particular, he proposed that the cur-

riculum be altered so that the next generation of jurists could be

trained in new subjects such as foreign languages, mathematics, and

science—disciplines that he thought the next generation of legisla-

tors, judges, and governmental advisors should know. However, for

complex reasons of economic self-interest as well as ideology, the

leaders of al-Azhar refused to accept Mu˙ammad 'Alì’s proposed

curricular changes. This alienated both the government and the more

progressive members of the Sunnì law guilds. As their relationship

with the government began to deteriorate, the guilds and the jurists

who were associated with them incrementally lost both influence with

the government and popular prestige. 

19 See Joseph Schacht and Aaron Layyish, “Ma˙kama: (4) The Arab Lands and
Israel in the Modern Period: (i) Egypt” in EI2, vol. VI, 22–25. 

20 For an informative discussion of both the organization of the 'ulamà" in Ottoman
Egypt and the role that they played in Egyptian society, see Afaf Lutfi al-Ayyid
Marsot, “The Ulama of Cairo in the Eighteenth and Nineteenth Centuries,” Scholars,
Saints, and Sufis: Muslim Religious Institutions in the Middle East since 1500, ed. Nikki R.
Keddie (Berkeley: University of California Press, 1973). 
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Rebuffed by conservative leadership of the Sunnì law guilds, the

Egyptian government turned to progressive Sunnì jurists, such as

Rifà'a Ràfi' al-ˇah†àwì for guidance on how to reform Egypt,21 and

it looked to Europeans as well.22 The government established new

“national schools” that were unaffiliated with the traditional Sunnì
guilds of law and taught a European-style curriculum.23 As these new

national schools flourished and multiplied at the expense of more

traditional institutions, their graduates came to rival and, eventually,

to supplant the classically-trained jurists as the intellectual elite of

the country. Not surprisingly, when hiring civil servants or seeking

advisors, the government looked to graduates of the new national

schools.

In the new courts (which were increasingly applying statutes, rather

than qà∂ìs’ fiqh) judges did not necessarily need to be classically

trained. After all, they did not need to come up with rules of deci-

sion themselves. Rather, they were applying rules of decision that

had been written down in clear language in the official law codes.

Thus, intellectually gifted Egyptian Muslims seeking a role in Egyptian

government or law increasingly chose to attend the prestigious and

practical national educational institutions, rather than seek a classi-

cal religious education. By the second half of the nineteenth cen-

tury, many of the most important administrators, judges, and teachers

21 See Daniel Crecelius, “Non-Ideological Responses of the Ulama to Modern-
ization,” Scholars, Saints, and Sufis: Muslim Religious Institutions in the Middle East since
1500, Nikkie R. Keddie, ed. (Berkeley: University of California Press, 1973), 167–90;
Afaf Lutfi Al-Sayyid Marsot, “The Beginnings of Modernization among the Rectors
of al-Azhar,” Beginnings of Modernization in the Middle East, eds. William R. Polk and
Richard L. Chambers (Chicago: University of Chicago Press, 1968), 267–80, par-
ticularly 270–76. ˇah†àwì, a trained Ottoman jurist, made an extensive tour of
France in the 1820s. Upon his return to Egypt, he began supervising the transla-
tion of European works into Arabic, and he established an elite school of transla-
tion that taught European languages to a new generation of elite Egyptians. For
ˇah†àwì’s legal and political thought and his influence in the new Egyptian school
system, see Hourani, Arabic Thought in the Liberal Age, 68–83. For a discussion of the
translation movement under the supervision of ˇah†àwì and a list of some of the
works translated, see Ibrahim Abu Lughod, The Arab Rediscovery of Europe (Princeton:
Princeton University Press, 1963), 28–65. 

22 For example, with the blessing of the Egyptian government, French followers
of Saint Simon established an institution of higher learning modeled on the French
Institut Polytechnique, which was intended to help train Egyptians who could then
systematically begin the process of planning the course of state development. Timothy
Mitchell, Colonizing Egypt (Cambridge: Cambridge University Press, 1988), 33. 

23 For an overview of the the educational reforms, see Crecelius, “Non-Ideological
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in Egypt were disaffected Islamic scholars, alienated from the lead-

ership of the guilds, or else they were graduates of the new gov-

ernment schools.24 Ultimately, the guilds became so marginalized that

the Egyptian government was able to wrest control of al-Azhar from

them—controlling appointments and discipline and imposing curric-

ular reforms.25

Thus, over the course of the nineteenth and twentieth centuries,

the Sunnì guilds of law ceased to have any major role as autonomous,

self-governing institutions controlling the evolution of law in Egypt.

Indeed, by the middle of the twentieth century, religious scholars

graduating from al-Azhar were no longer scholars licensed by an

independent non-governmental guild of jurists. Rather, they were

scholars with government-granted diplomas certifying that they had

studied, among other things, classical Islamic legal theory and the

substantive doctrines of various guilds. It is probably not appropri-

ate to refer to any modern Egyptian Islamic thinkers—even those

who had received classical training—as “jurists” in the narrow sense

that was used in previous chapters. Scholars were no longer trained

by independent madhhabs, licensed by these madhhabs, or subject to

the discipline of a madhhab. To emphasize this point, I will from this

point on refer to classically-trained Islamic thinkers of the modern

era as Islamic scholars, or “ 'ulamà"” rather than “jurists.” 

II. The secularization of Egyptian state law 

When Egypt began to plan for more or less complete codification

of its laws, a debate arose between Islamists and secularists. As I

will use these term repeatedly in this book, it is important that they

be defined carefully. By “Islamists,” I mean people who embrace 

the traditional Sunnì Islamic idea that when legislating, a govern-

ment must take steps to ensure that its legislation is consistent with

Islamic norms. Islamists may, however, have any number of different

Responses of the Ulama to Modernization,” 180–84; Marsot, Egypt in the Reign of
Muhammad Ali, 66–70; Vatikiotis, History, 58–59, 90–123. For a slightly different per-
spective, see Fritz Steppat, “National Education Projects in Egypt before British
Occupation,” Beginnings of Modernization in the Middle East, 281–97.

24 Crecelius, “Non-Ideological Responses of the Ulama to Modernization,” 182–90. 
25 For a history of al-Azhar, see generally Eccel, Egypt, Islam and Social Change.
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ideas about how Islamic norms should be identified or about the

precise nature of the relationship between sharì'a norms and state

law. By “secularists,” I mean people who believe that when legis-

lating, a government should not be required to check its statutes

against any type of “Islamic” norms. 

As noted already, legal postivization was a novel development in

the Islamic Mediterranean, but it was not, by itself, incompatible

with an Islamist viewpoint. One could even justify some types of

codification under the classical doctrine of siyàsa shar 'iyya. Under tra-

ditional Ottoman understanding of Islamic legal theory, a ruler could

enact statutory legislation so long as he consulted with jurists to

ensure that it was consistent with both the established rules and over-

arching “goals” of the sharì 'a. Theoretically, this could support the

total codification of law—with the caveat that sharì'a norms provided

a negative restriction on the government’s legislative discretion. Work-

ing from this premise, the Ottomans in the 1870s, promulgated an

“Islamic” civil code, known as the Mecelle, that was applied in provinces

that, unlike Egypt, were still under effective Ottoman control.26

In Egypt, however, codification was accompanied by seculariza-

tion of the law. As the Egyptian government began to move towards

a codification of Egyptian law, its advisors were increasingly drawn

from the graduates of the national schools, whose commitment to

the classical Ottoman Islamic ideal was wavering. When the Egyptian

government in the 1870s decided to codify Egyptian law, secularists

and Islamists debated whether the law should reflect classical Islamic

norms and, eventually, the secularists won. 

Islamists in the top ranks of the government wanted the new code

to be consistent with classical Islamic legal norms, and the govern-

ment was initially inclined to their position. It instructed the Minister

of Justice, Mu˙ammad Qadrì, to draft a code that would be, for

the most part, a digest of existing rules of fiqh. A new generation of

secularists countered that, as a practical matter, it would be unwise

to draft and apply such a code. Egypt was an autonomous province

prized by colonial powers such as France and Egypt. If Egypt wanted

For further material on the modern reforms, see J. Jomier, “Al-Azhar” in EI2, vol.
I, 817–21.

26 The Ottoman government had also considered the possibility of translating and
adopting the French Civil Code, but decided instead to draft a new code based on
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to avoid being colonized, it would have to modernize rapidly, and

secularists argued that this required the province to adopt a code

modeled on European codes.27 If Egypt wanted to evolve into a

European-style nation state, it was not enough merely to adopt the

structure of a European legal system. It should adopt the substan-

tive law of Europe as well. The British invasion of Egypt in 1882

and the establishment of a de facto British protectorate in Egypt

provided secularists with ammunition, and caused the Egyptian gov-

ernment to reconsider the wisdom of adopting an Islamic code.

Although the British had not explicitly demanded that the new

Egyptian legal system be modeled on a European system, many

important members of the Egyptian government became convinced

that the adoption of such a code would give Egypt leverage in its

dealings with the occupying power.28

In 1883, the Egyptian government pragmatically abandoned Qadrì
Pasha’s draft Islamic code. Instead, it hastily drafted and promul-

gated codes based closely on European models.29 The government

also established a new centralized court system modeled on the

French system that would apply these codes throughout the country.

Óanafì fiqh. The code, the Mecelle-yi A˙kàm-i 'Adliyye, or Mecelle, was finished in 1876.
See R.H. Davison in “TanΩìmàt” in EI2 and C.V. Findley, “Medjelle” in EI2.

27 The following paragraph draws heavily on Brown, The Rule of Law, 29–31. 
28 The adoption of a modified French Code had several benefits for Egypt. First,

it helped take away one of the potential justifications that the colonialists might use
to annex Egypt completely into the British Empire. Second, the adoption of a
French Code would mean that more or less the same law was applied in both the
national courts and the mixed courts. The mixed courts were a special body of
courts that the Egyptian government had agreed to set up to try cases involving a
European. These courts applied French law, were staffed by panels of European
and Egyptian judges, and heard cases in French. The Egyptian government despised
the mixed courts and hoped that the European powers would allow the Egyptians
to start trying Europeans in the national courts. They were well aware, however,
that such a concession was unlikely unless the national court system was modeled
on the mixed court system and applied a similar law. On this point, see Ziadeh,
Lawyers, the Rule of Law and Liberalism, 34. Finally, the adoption of the French code
allowed the Egyptian government to stymie their British masters. The British, who
were completely unfamiliar with the system, were hampered in their attempt to
govern Egypt behind the scenes by their unfamiliarity with the system, and com-
plained bitterly about it. Nevertheless, the British, who enjoyed a delicate detente
with the French at this time, found it impolitic to dismantle it. See Brown, Rule of
Law, 38–39 and accompanying citations. 

29 Ziadeh notes that the codes were actually drafted in French and then trans-
lated into Arabic. Lawyers, the Rule of Law and Liberalism, 35. Other scholars, however,
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The decision to adopt European codes of law was a watershed event.

It represented an official endorsement of the secularist position that

governments in modern states did not need to (and often should not)

use laws that were checked against classical Islamic norms. Significantly,

the Egyptian public, with the exception of the 'ulamà" were com-

fortable with the government’s decision to embrace secularism and

to apply a body of law that was not drafted with an eye to con-

formity with classical sharì 'a norms. Although the leading 'ulamà"
refused to give their blessing to the new secular codes,30 there was

no groundswell of elite or popular protest against the adoption of

the 1882 civil code; nor was there, for several decades, a popular

political organization that was willing to take up the 'ulamà"’s call

for the adoption of an Islamic code.31 It was not until the early twen-

tieth century that a powerful Islamist opposition appeared. Even then,

it struggled against regimes, some of them quite popular, that refused

to accept any absolute obligation (implicit or explicit) that they con-

form their laws to the sharì'a. Until the amendment of Article 2 in

1980, the Egyptian government would never recognize such an

obligation. 

The adoption of “secular” legal codes in the 1880s made clear

that changes in Egyptian society had loosened the grip of classical

Islamic legal theory on the hearts and minds of Egyptians—partic-

ularly those in the elite. Further evidence was provided by the rise

have pointed out that there were some modifications from the French Code. See
Brown, The Rule of Law, 30–31.

30 By the end of the nineteenth century, the chief Óanafì muftì at al-Azhar had
become the primus inter pares of the traditional 'ulamà". When the government asked
him for a fatwà approving the new codes, he refused. See Jakob Skovgaard-Petersen,
Defining Islam for the Egyptian State (Leiden: E.J. Brill, 1997), 100–3. Ziadeh reports
that all questions that touched upon Islamic law were ultimately referred to a less
prestigious muftì at the Ministry of Justice whose allegiance to the government appar-
ently outweighed his allegiance to his guild and who provided favorable opinions.
(Ziadeh, Lawyers, the Rule of Law and Liberalism, 35 n. 29.) The leading 'ulamà" were
opposed not to the idea of codifying Egyptian law—but rather to the idea that the
code would have been drafted without reference to Islamic legal norms. Over the
next decade, they called publicly for the government to replace the 1883 Code
either with Mu˙ammad Qadrì’s discarded code of Islamic law or some other codified
form of Islamic law. For example, in 1893, the Chief Muftì of Egypt explicitly called
for the adoption of Qadrì’s codification of Óanafi law in place of the national code.
See Skovgaard-Petersen, Defining Islam, 101.

31 See Brown, The Rule of Law, 33. Why this should be is not entirely clear.
Nathan Brown has suggested, plausibly, that popular discontent was forestalled in
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of Islamic modernism. Islamists opposing the secularization of Egyptian

law tended to embrace modernist Islamic legal theories rather than

classical ones.

III. The emergence of Islamic modernism in Egypt

Subsequent chapters will demonstrate that in the twentieth century,

Islamists did not all call for the re-establishment of a classical Islamic

state. At most, some groups embraced a neo-traditional view of

Islamic political legitimacy. The most effective members of the Islamist

opposition were inspired by radical new theories of Islamic law. They

favored new methods of interpreting Islamic law and of drafting

Islamic legal codes. Where did Islamic modernist thought come from

and why were diverse forms of modernist Islam able to flourish side

by side in Egyptian society?

As noted already, the 'ulamà" over the course of the nineteenth

century lost their ability to police the boundaries of acceptable Islamic

legal and political thought. With the rise of the national schools, the

Sunnì law guilds no longer set the curriculum for educated Egyptians.

Furthermore, people whom the guilds had not certified as expert in

Islamic law (or who espoused unorthodox ideas) increasingly served

as government advisors or judges.32 The 'ulamà" thus watched help-

lessly as Muslims educated in the national schools and even some

of the younger 'ulamà" began to question old assumptions about

Islamic legal interpretation and the role of Islamic law in the state.

That freedom was evident not only in the rise of secularism, but in

the rise of Islamic modernism.

That iconoclastic Islamic legal thinkers had new freedom to oper-

ate is clear from the career of Mu˙ammad 'Abduh (d. 1905)—a

part by the decision not to force people to have disputes settled in the new national
courts according to the new civil law. The government allowed sharì'a courts to
hear all civil cases that were brought before them. See Brown, The Rule of Law, 33
n. 20. It is also possible that at a time of considerable turmoil and foreign occupa-
tion, the theoretical illegitimacy of state law was not, for most Egyptians, a matter
of pressing concern. One wonders if the lack of protest may also reflect a decline
in the prestige of the 'ulamà" among the masses.

32 In this regard, see, e.g., the discussion of Ta˙tàwì above and of 'Abduh, below. 
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member of the 'ulamà" who is often considered the father of Egyptian

modernist legal thought.33 At al-Azhar, the young Mu˙ammad 'Abduh’s

unorthodox theological ideas led quickly to problems with his pro-

fessors, and he received mediocre grades.34 'Abduh’s career was not

harmed, however, by his professors’ disapproval. The Egyptian gov-

ernment saw in 'Abduh a model of the kind of jurist that they now

wanted, someone eager to rethink traditional Islamic assumptions

and willing to engage with Western ideas and institutions. At the

suggestion of the prime minister, 'Abduh was hired in 1878 to teach

at a newly formed national school.35 Although 'Abduh’s involvement

with nationalist political movements eventually caused him to be

exiled for six years, he returned to Egypt in 1888 and served in a

series of high posts in education and the judiciary. He was eventu-

ally appointed to be the Chief Muftì of Egypt—the government’s

official advisor on questions of Islamic law.36

Throughout his career, 'Abduh championed iconoclastic ideas about

epistemology and Islamic legal interpretation. For example, he asserted

that elite jurists should not reason from the precedents of their guild,

but should return to the practice of interpreting sharì'a through direct

interpretation of the scriptures—the process of reasoning known as

ijtihàd that had fallen out of use.37 More radical still, 'Abduh departed

33 There have been many biographies of 'Abduh both in Arabic and in Western
languages. See, e.g., Rashìd Ri∂à, Tàrìkh al-Ustàdh al-Imàm al-Shaykh Mu˙ammad
'Abduh (Cairo: Ma†ba'at al-Manàr, 1933); Charles C. Adams, Islam and Modernism in
Egypt: A Study of the Modern Reform Movement Inaugurated by Mu˙ammad 'Abduh (1933;
repr. New York: Russell and Russell, 1968); Kerr, Islamic Reform.

34 Among his controversial notions was the idea that unaided human reason could,
in many cases, distinguish on its own between right and wrong. This notion, long
associated with heretical Mu'tazilite theologians, had potentially serious implications
for the way in which jurists should interpret God’s law. 'Abduh later reported that
he had been denounced as a Mu'tazilite by some of his fellow students at al-Azhar
apparently on the ground that he had established reading groups that discussed
texts that explained Mu'tazilite views. See Adams, Islam and Modernism, 42–43, cit-
ing al-Manàr, vol. VIII: 391–93. For an analysis of 'Abduh’s thought in light of
Mu'tazilite thought, see Robert Caspar, “Le renouveau du Mo'tazilism,” Mélanges
de l’Institut Dominicain d’Études Orientales du Caire 4 (1957): 57–72. 

35 See Adams, Islam and Modernism, 44–45. 
36 On 'Abduh’s later career, see, e.g., Adams, Islam and Modernism, 68–103. On

the contributions he made during his later life to Islamic educational reform in
Egypt, see, e.g., Eccel, Egypt, Islam and Social Change, 145–95; for more details on
his career as Chief Muftì, see Skovgaard-Petersen, Defining Islam for the Egyptian State,
119–33.

37 The assertion that contemporary jurists could interpret law through ijtihàd was
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from traditional Sunnì orthodoxy, asserting that in many cases, rea-

soned observation of the natural world could provide trustworthy

knowledge about the goodness or badness of an act.38 This idea

revived some of the ideas of the Mu'tazilite school of theology (which

in the classical period had come to be considered unorthodox), and

it had important implications for legal theory.39 As was noted in pre-

vious chapters, classical legal theory accepted axiomatically that good

acts bring well-being to humans, and bad acts bring harm. This did

not push thinkers to utilitarianism, however, because information

derived directly from revealed texts was considered superior to knowl-

edge that arises from the exercise of reason, and vastly superior to

the knowledge that arises from the rational study of the natural

world. Thus, classical jurists felt they could not say with confidence

what was “good” for humans without confirming that God’s textual

commands tended to promote that good. By calling for ijtihàd and

asserting that humans could distinguish the helpful from the harm-

ful through their reason alone, 'Abduh’s position implied provoca-

tively that a jurist could come up with Islamic legal rulings through

utilitarian reasoning—by rationally determining whether or not the

act would benefit society.40

not unprecedented but it was not common. For a discussion of later Sunnì thinkers
who claimed the right to practice ijtihàd or whose followers described them as muj-
tahids, see two articles by Wael Hallaq, “On the Origins of the Debate about the
Existence of Mujtahids and Gate of Ijtihàd,” Studia Islamica 63 (1986): 129–41; and
“Was the Gate of Ijtihàd Closed?,” International Journal of Middle East Studies 16.1
(1994): 3–41. An insistence that modern Muslims could and should interpret Islamic
law through ijtihàd was to become a staple feature of modernist thought.

38 See, e.g., Mu˙ammad 'Abduh, Risàlat al-Taw˙ìd, ed. Rashìd Ri∂à (Cairo:
Ma†ba'at al-Manàr, 1346 A.H.), 52–54, trans. in Kerr, Islamic Reform, 125: “The
human mind has known these things for a long time. It has divided them into
harmful and useful, and has called the former bad actions and the latter good
actions. It is on this division that the distinction rests between virtue and vice. . . . Man’s
reason, together with his senses, can distinguish beautiful actions from ugly ones
according to the different significations we ascribed to them above, without need
to find support in revelation.”

39 For a study of the relationship between the thought of 'Abduh and other mod-
ernist theologians and the Mu'tazilite school, see Caspar, “Le Renouveau du
Mo’tazilism,” 57–72.

40 “In Islam, life takes precedence over religion” and thus in Islamic law “the
health of bodies takes precedence over the health of religions.” Al-Islàm wa al-
Naßràniyya (Cairo: n.d.), 74–76, trans. and cited in Kerr, Islamic Reform, 117. 
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It is possible that 'Abduh did not fully appreciate (or was not fully

comfortable with) the utilitarian ramifications of his thought. This

would explain why, in issuing Islamic legal opinions, his reasoning

seems fairly traditional.41 Nevertheless, without explicitly espousing

it, he opened the door to a type of nakedly utilitarian reasoning

from which the traditional Sunnì jurists had shied.42 And as will

become clear in the next chapter, a number of Islamic thinkers in

the early twentieth century saw the open door and walked in.

'Abduh thus laid the groundwork for those who would develop

new methods of interpreting Islamic law—and particularly those who

would develop utilitarian methods of deriving Islamic law. And as

education spread in Egypt, a new class of educated middle class

Muslims appeared—one that had been trained in western sciences

as well as (and in some cases instead of ) classical Islamic sciences.

This class produced a wide range of iconoclastic thinkers. Ultimately

many members of this class who remained wedded to Islamist ideals

were attracted to modernist ideas about the way in which Islamic

law should be interpreted and the nature of law in an Islamic state.

According to such scholars, Egyptian law should not take classical

Islamic legal norms into account, because classical methodology as

practiced by the classical jurists was deeply flawed. Nevertheless it

could (and indeed it was required to) take into account Islamic rul-

ings and Islamic goals as derived by interpreters using modern meth-

ods of Islamic legal interpretation. In other words, they called for

the state to embrace a radically re-imagined version of the doctrine

of siyàsa shar'iyya.
At the end of the century, on the heels of an English invasion,

when the Egyptian government embraced a secularist legal philoso-

41 In a recent study of fatwàs dealing with waqf (charitable institutions) produced
by the chief Muftìs of Egypt, Andreas Kemke notes that 'Abduh’s fatwàs generally
follow traditional Óanafì fiqh on the subject. Stiftungen im muslimischen Rechtsleben des
neuzeitlichen Ägypten, ed. A. Schall (Frankfurt: Peter Lang, 1991), 109–17. Whether
he took a more radical line in his fatwàs has been debated. Compare Kerr, Islamic
Reform, 145, and Charles C. Adams, “Muhammad 'Abduh and the Transvaal Fatwa,”
The Macdonald Presentation Volume (London: Oxford University Press, 1933), 17–20,
with Oussama Arabi, Studies in Islamic Law and Jurisprudence (The Hague: Kluwer,
2001), 35–38. 

42 See the discussion of Rashìd Ri∂à in Chapter 6.
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phy, there was no groundswell of support for a return to the clas-

sical model of siyàsa shar'iyya on the Ottoman model. As the next

chapters will demonstrate, the most effective Islamist movements

proved to be those that embraced unclassical methods of Islamic

legal interpretation. The next chapter will discuss three particularly

important types of “modern” Islamic legal theory, each of which was

embraced by an important faction of Islamists. The lack of consen-

sus on basic questions of Islamic legal theory would weaken Islamist

political movements and complicate the lives of politicians who wanted

to create some generally acceptable compromise between a modern

Egyptian legal system, built up under secularist regimes, and the

demands of Islamism.



CHAPTER FIVE

MODERNIST EGYPTIAN LEGAL THEORIES 

AND MODERNIST APPROACHES TO DRAFTING

ISLAMIC LEGISLATION

As the last chapter discussed, social and political changes in the nine-

teenth century led to Egyptian independence, an embrace by Egyptians

of legal positivism, and a radical decline in the power of the Sunnì
guilds that had long controlled Islamic legal thought. By the last

quarter of the nineteenth century, a crucial portion of the Egyptian

elite embraced a secularist legal ideology and convinced the gov-

ernment to promulgate legal codes whose rules were taken from

European models. There was, at first, little popular resistance to the

codification and secularization of Egyptian law. The lack of public

outrage over secularization did not necessarily mean that Egyptians

had despaired of measuring Egyptian law against some interpreta-

tion of Islamic law. It merely revealed widespread doubts among the

politically active classes about the degree to which a modern state

could be governed by classical Islamic law—as this law was under-

stood by the 'ulamà". Yet, when new theories of Islamic law appeared

articulating plausible methods for developing “Islamic” codes of law,

such theories were rapidly embraced by significant numbers of

Egyptians. Thus, the twentieth century saw the rise of powerful

Islamist opposition movements. These movements tended to embrace

radically reconceived versions of the doctrine of siyàsa shar'iyya. That

is to say, they believed that Egyptian law needed to be consistent

with the universally applicable rulings of the sharì 'a and the goals of

the sharì 'a—but also argued for new methods of interpretation to

identify and apply these rulings and goals. 

This chapter will describe three important Egyptian modernist

Islamic legal theories which impacted this movement. The theories

developed in the twentieth century each began with different assump-

tions about who could interpret Islamic law and where interpreters

should look for information about God’s commands. This resulted

in very different approaches to Islamic legal interpretation and to

the drafting of state legislation. Although the theories differ radically,
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each of them came to enjoy support among important segments of

the Egyptian public. Before delving into the contrasts between the

theories, it is important to identify the aspects they shared. 

First, each theory accepted the basic premise of the classical theory

of siyàsa shar'iyya, which informed Ottoman political ideology and the

actions of the Egyptian government until the 1880s. That is to say,

each theory assumed that Muslims can identify (1) some universally

applicable rulings of sharì 'a and (2) some divinely-favored social

results—principles corresponding to the classical “goals” of the sharì 'a. 
Second, the first half of the twentieth century was a period of stri-

dent anti-colonialism, and many of the thinkers in Egypt who artic-

ulated modernist Islamic legal theories during this period were affected

by the anti-colonial mood of the time. Thus, although modernist

Islamic legal theories generally reflect an awareness of European

enlightenment philosophy and trends in modern European legal and

political theory, the thinkers who advocated these theories wished to

demonstrate that their theories grew organically out of classical Islamic

theory. Rhetorically, then, the modernist Islamic theorists discussed

here utilized many traditional Islamic words and concepts, such as

“ijtihàd,” “ijmà' ” or “maßla˙a.” As a result, Egyptian modernist legal

theories often “sound” classical at first. Only closer inspection reveals

how most modernist theorists subtly redefined these terms. 

Finally, each of the theories discussed in this book approved of

the codification of national law. Each of the thinkers assumed that

the age of judge-made law was past and that their theory would be

applied by thinkers to develop codes of law. This may explain why

Egyptian Islamic modernists did not share the classical jurists’ con-

cern with limiting interpretive discretion. Classical Islamic legal the-

orists seem to have assumed that judges would often be required to

develop rules of decision on a case-by-case basis to resolve the par-

ticular matter before them. To ensure the predictability of judicial

rules of decision, legal theorists had to limit interpretive discretion

and, in particular, the degree to which subjective considerations could

influence an interpretation of the sharì 'a. Modern Islamic legal the-

orists in Egypt, however, could safely assume that judges would not

use their method every time a case came before them. Rather, leg-

islators would use their theory to develop codes that would be con-

sistently applied. Perhaps as a result, modern legal thinkers seemed

to be far less concerned than classical jurists with setting limits 

on interpretive discretion and on the use of inherently subjective 
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criteria. No matter how much discretion had existed at the rule-

making stage, the law of the state would be clear and the outcome

of cases predictable. Under their methods, the range of permissible

interpretation grew wider. Indeed, in many cases, a Muslim’s opin-

ion about whether a state law was consistent with Islamic rulings

and goals came to depend, in large part, upon the interpreter’s sub-

jective beliefs about the nature of human welfare. 

In sum, the modernist legal theories examined in this chapter all

represent attempts to re-imagine the classical theory of siyàsa shar'iyya,
with an eye to creating modern codes of Islamic law. This chapter

will begin by describing a type of theory that, for want of a better

term, I will describe as “neo-traditional.” It will then proceed to two

influential modernist theories developed respectively by Rashìd Ri∂à
(d. 1971 C.E.) and Abd al-Razzàq A˙mad al-Sanhùrì (d. 1935 C.E.).

Ri∂à’s theory urged Muslims to interpret the universal Islamic rul-

ings and goals and to draft Islamic codes through a method that

can reasonably be conceptualized as a utilitarian form of neo-ijtihàd.
Sanhùrì’s theory called for Muslims to interpret the universal Islamic

rulings and goals and to draft Islamic codes through a method that

I will conceptualize as a form of “comparative neo-taqlìd.” It is im-

portant to focus on these three types of theories because, as later

chapters will describe, they have influenced the SCC’s Article 2

jurisprudence. The Court implicitly has rejected the fundamental

tenets of neo-traditional theory, and instead has tried to synthesize

aspects of theories espousing utilitarian neo-ijtihàd with theories advo-

cating comparative neo-taqlìd.

I. “Neo-traditional” theories of Islamic law 

As a practical matter, classical Islamic legal interpretation was car-

ried out exclusively by jurists trained in and licensed by the Sunnì
law guilds. These classical jurists were bound by the traditional

methodological and substantive legal doctrines of their guilds—doc-

trines described in Chapters 1 through 3. As defined in this book,

“neo-traditional” theories attribute to modern classically-trained schol-

ars ('ulamà") a unique ability to interpret Islamic law. Or, to put it

differently, neo-traditional theories assert that an interpretation of

Islamic law can only be trusted if it was developed by a member of

the 'ulamà". Neo-traditional theories differ from classical theories, how-
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ever, because the thinkers who qualify as 'ulamà" in the modern world

have very different training and institutional affiliations than the clas-

sical jurists, and use slightly different methods of interpreting the sharì 'a.
As mentioned in the previous chapter, changes during the nine-

teenth century in Egypt destroyed the Egyptian branches of the Sunnì
madhhabs, the transnational Sunnì guilds of law that had for cen-

turies trained jurists and had controlled the educational institutions,

licensed jurists, and set the bounds of orthodoxy. By the middle of

the twentieth century, successful students of Islamic law at al-Azhar

no longer received from a jurist a “license” authorizing them to issue

opinions according to the doctrines of that jurist’s particular guild.

Instead, they received a government-issued diploma in Islamic legal

studies from al-Azhar. They were not indoctrinated into a system

that assumed they should follow a particular guild’s method of inter-

preting Islamic law. In the twentieth century, 'ulamà" thus came to

embrace methods of interpreting Islamic law or of drafting Islamic

legislation that did not require an interpreter to interpret Islamic law

in light of the doctrines of any particular guild of law. 

For example, many neo-traditionalists argued that national codes

should be drafted with the assistance of the 'ulamà" using methods

of Islamic legal reasoning known as talfìq.1 One who derives law

through talfìq comes up with an “Islamic” rule applicable to mod-

ern times by surveying the rules that the four competing guilds of

law had laid down in the past and selecting the rule that seems most

likely to advance the public welfare. It is instructive to compare this

to the very different classical methods of precedential reasoning

described in Chapter 2—the methods that I subsumed under the

rubric taqlìd. Talfìq can paradoxically be characterized both as more

flexible and more rigid than traditional methods of taqlìd. It is more

flexible insofar as it expands the range of rulings that a member of

the 'ulamà" can accept as precedential. A member of the modern

'ulamà" is not limited to respecting the precedents associated with one

guild. Rather, he is permitted to look to the early mujtahids of all

guilds. In fact, in the twentieth century, some came to argue that

1 See, e.g., J.N.D. Anderson, Law Reform in the Muslim World (London: Athalone
Press, 1976), 51–58; A. Chris Eccel, Egypt, Islam and Social Change: al-Azhar in Change
and Accommodation (Islamkundliche Untersuchungen 81; Berlin: Klaus Schwartz, 1984),
452; Wael B. Hallaq and Aharon Layish, “Talfì˚” in EI2, Vol. X, 137.
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he could even look to the opinions promulgated in guilds other than

the surviving Sunnì guilds, such as the ¸àhirì guild, or even by Shì 'ì
jurists.2 At the same time, the process of deriving a rule of Islamic

law through talfìq did not permit jurists to come up with unprece-

dented solutions to legal questions. The contemporary jurist prac-

ticing talfìq had to select from among the rules established by the

classical jurists and did not have the flexibility to abandon prece-

dents entirely and create a new rule (unless he could argue that such

a departure was required under some analogue of the classical doc-

trine of necessity).3

Some neo-traditionalists recognized that a code developed by talfìq
obeyed the letter of the classical Islamic interpretations of law ( fiqh)
at the expense of their spirit. Accordingly, some neo-traditionalists

followed Mu˙ammad 'Abduh in asserting that members of the

Egyptian 'ulamà" should return to the practice of ijtihàd.4 Neo-tradi-

tionalists debated, however, the skills that a Muslim needed in order

to perform ijtihàd.5 Furthermore, the type of ijtihàd championed by

neo-traditionalists did not always mirror the type of ijtihàd that had

been elaborated by the classical Sunnì jurists.6 Rather, some inclined

towards some of the utilitarian methods of neo-ijtihàd that will be

described below.

2 In 1959 the Rector of al-Azhar, Ma˙mùd Shaltùt, not only concluded that
modern circumstances justified the adoption of legal positions traditionally associ-
ated with Shi'ism, but also published a fatwà in the university’s official journal
declaring, in effect, that Shi'ite legal opinions were as valid as Sunnì opinions.
Therafter, Al-Azhar established initiatives that would facilitate the study of com-
peting opinions and the practice of talfìq. See Hamid Enayat, Modern Islamic Political
Thought (Austin: University of Texas Press, 1982), 49–50. On Shaltùt generally, see
Kate Zebiri, Ma˙mùd Shaltùt and Islamic Modernism (Oxford: Clarendon Press, 1993).
On al-Azhar’s attempt to train jurists systematically in the practice of talfìq, see
Eccel, Egypt, Islam and Social Change, 452. 

3 As discussed in Chapter 2, classical legal theory assumed that rulings derived
by analogy were generally valid only so long as they continued to serve the results
that they had been established to advance. Jurists who practiced taqlìd were per-
mitted, under some circumstances, to reject rules of decision that had been applied
in the past and, instead to develop new rules that they felt better served the appro-
priate “goals of the sharì 'a.” 

4 See the discussion of ijtihàd in Chapter 2. 
5 Some thinkers claimed that there were no living mujtahids; others identified one

or more alive in their time; and still others argued that any Muslim, whether or
not he was a member of the 'ulamà", was qualified to practice ijtihàd. For a dis-
cussion of this debate, see Eccel, Egypt, Islam and Social Change, 422–23 and accom-
panying citations. 

6 Among the differences is an increased reliance on utilitarian reasoning. Indeed,
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Because neo-traditional theories start from the assumption that

state law must be consistent with the 'ulamà"s interpretation of Islamic

law,7 it is hardly surprising that the 'ulamà" have proved to be the

leading partisans of neo-traditionalism in Egypt. From the adoption

of the 1882 civil code, they agitated for a state that “would allow

[for] secular legislation to exist, but in a constant state of review by

the 'ulamà" in light of their ongoing derivation of sacred law for mod-

ern times.”8 As the next chapter will point out, the 'ulamà" have also

found political partners in the public at large. Nevertheless, many

modern Egyptians were skeptical of the assumptions that neo-tradi-

tionalists made about the nature of their authority. As a new class

of educated Muslims appeared, trained in national schools both at

home and often in Europe as well, Islamic legal thinkers began to

challenge the notion that the 'ulamà" had a unique ability to inter-

pret a scriptural text or to reason from precedent. According to some

modernist thinkers, any educated Muslim has the ability to interpret

Islamic law. Different modernist theories have emerged, each propos-

ing a different approach that interpreters should take when looking

for the rulings and goals of God’s law. In the rest of this chapter,

I will focus on two other important modern theories. One theory

proposes that Islamic law be derived in the modern world through

a new method of scriptural exegesis and rationalist analysis, which

I call “utilitarian neo-ijtihàd.” The second, competing theory urges

that modern Islamic laws be developed through a form of precedential

and rationalist reasoning that I will call “comparative neo-taqlìd.” 

II. Modernist theories calling for Muslims to interpret the sharì'a and

develop state law through utilitarian neo-ijtihàd

In the early years of the twentieth century, Rashìd Ri∂à proposed

a revolutionary theory that applied an essentially utilitarian method

to interpret Islamic law. Ri∂à was a protégé of Mu˙ammad 'Abduh,

there can be an area of overlap between theories that permit states to measure
state law against norms derived by neo-traditional ijtihàd and theories insisting that
states develop legislation using the distinctly modern types of reasoning that I describe
as utilitarian neo-ijtihàd. 

7 Ideally, they would be administered in consultation with the 'ulamà" as well. 
8 Eccel, Egypt, Islam and Social Change, 83, referring to al-Azhar’s Mashrù' al-dustùr

al-Islàmì, articles 46–50.
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and his theory explored the most radical utilitarian implications of

'Abduh’s thought and put them to use in a systematic utilitarian

method of interpreting sharì 'a and developing a body of state law

that was consistent with both the universal rulings and overarching

goals of the sharì 'a.9

Ri∂à entirely rejected the central premise of taqlìd—the premise

that Muslims’ understanding of God’s law should be constrained by

interpretations of law promulgated by great jurists in the past. Rather,

he believed Muslims should seek to uncover the universal rulings

and goals of the sharì 'a through direct engagement with the Qur’àn
and ˙adìth literature.10 Ri∂à urged states to derive Islamic laws by

something that he called ijtihàd. This ijtihàd can sound, at first glance,

like classical ijtihàd. On close inspection, however, it becomes clear

that Ri∂à modified many of the classical concepts that he had appro-

priated and subtly redefined many of the classical terms that he used.

Ultimately, Ri∂à created a novel, essentially utilitarian, method of

interpreting Islamic law and creating codes of Islamic state law. 

Ri∂à’s new form of “ijtihàd” was a two-step method of identify-

ing Islamic rules that could be codified and applied by the govern-

ment of a Muslim state. In the first step, a religio-legal specialist

looked to Islamic scriptures (and the records of communal consen-

sus) to find a body of “universal” rulings and goals of sharì 'a. The

rulings require some acts and prohibit others. The goals tell Muslims

the results to which their actions should lead. In developing state

laws, a state should try to identify the rules that will be consistent

with the universal rulings and that will also maximize the achievement

9 Ri∂à’s theory has been analyzed by a number of scholars over the years. My
own reading has been informed by the discussions found in Enayat, Modern Islamic
Political Thought; Wael Hallaq, A History of Islamic Legal Theories: An Introduction to Sunnì
Ußùl al-Fiqh (Cambridge: Cambridge University Press, 1997); Malcolm Kerr, Islamic
Reform: The Political and Legal Theories of Muhammad Abduh and Rashid Rida (Berkeley:
University of California Press, 1966); Henri Laoust, “Le Reformisme orthodoxe des
‘Salafiyya,’ et les caractères généraux de son organization actuelle,” Revue des Études
Islamiques 6 (1932): 175–224; and also by Laoust’s introduction and notes to Rashìd
Ri∂à, al-Khilàfa aw al-Imàma al-UΩmà (Cairo: Ma†ba'at al-Manàr, 1341 A.H./1923
C.E.), also published in al-Manàr, 23–24, Henri Laoust, trans., Le califat dans la doc-
trine de Rasid Rida (Beirut: Institut Français de Damas, 1938). The discussion in the
following pages draws upon these works, and particularly on Kerr.

10 Ri∂à, al-Khilàfa, 90–91, and see discussion in Enayat, Islamic Political Thought,
78–81.
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of the sharì 'a’s goals.11 While this mirrors, in its broadest outlines,

the classical method of ijtihàd, Ri∂à proposed an untraditional method

of identifying textual commands and of determining to what they

might apply in the modern era. 

First, departing dramatically from the assumptions underlying clas-

sical methods of ijtihàd, Ri∂à insisted that a person interpreting the

Qur"àn and ˙adìth can accept as “universal,” and thus legally pro-

bative, only those rules that (1) are found in religious texts of indu-

bitable authenticity and (2) are absolutely “certain both in their

transmission and meaning” (qa†' ì al-dalàla wa-’l-riwàya) (emphasis

added).12 This was radical. Classical jurists had thought that Muslims

should obey any sharì 'a ruling that was found in a text that was cer-

tain (qa†'ì) with respect to either the authenticity or its meaning (so

long as that text was at least “presumptive” (Ωannì) with respect to

the other). Ri∂à’s more restrictive approach caused him to reject the

authority of many rules the classical jurists would have accepted. As

discussed in Chapter 3, classical legal theory held that only ˙adìths
meeting the strict standards of tawàtur could be considered indu-

bitably authentic (qa†'ì bi-’l-thubùt). Classical theorists believed, how-

ever, that people were bound to obey clear rules that were found

in ˙adìths that were “sound” even if they were not absolutely cer-

tain to be authentic.13 Indeed, the vast majority of scriptural rules

that jurists derived from ˙adìths were rooted in less-than-certain ˙adìths.
Ri∂à’s insistence that scriptural rules needed to be certain with respect

11 Ri∂à, Al-Khilàfa aw al-Imàma al-'UΩmà (Ma†ba'at al-Manàr, 1341 A.H./1923
C.E.), 90–91, and see discussion in Enayat, Islamic Political Thought, 78–81.

12 See, e.g., Ri∂à, Yusr al-Islàm wa Ußùl al-Tashrì' al-'Àmm (Cairo: Ma†ba'at Nah∂at
Mißr, 1375 A.H./1956 C.E.), 77; and the discussion in Wael Hallaq, A History of
Islamic Legal Theories (Cambridge: Cambridge University Press, 1997), 219. In this,
Ri∂à was extending a point that had been made by Mu˙ammad 'Abduh in his
Risàlat al-Taw˙ìd. 'Abduh had expressed some doubts about whether one was really
obliged blindly to accept the authenticity of a non-mutawàtir ˙adìth that seemed
inconsistent with the Qur’àn or with what our reason told us was plausible. Mu˙ammad
'Abduh, Risàlat al-Taw˙ìd, ed. Rashìd Ri∂à (Cairo: Ma†ba'at al-Manàr, 1346 A.H.),
223. See also the discussions in Daniel Brown, Rethinking Tradition in Modern Islamic
Legal Thought (Cambridge: Cambridge University Press, 1996 ), 37, and G.H.A.
Juynboll, The Authenticity of the Tradition Literature: Discussion in Modern Egypt (Leiden: 
E.J. Brill, 1969) 1923 C.E., 15–18.

13 The following discussion draws heavily on the analysis in Juynboll, The Authenticity
of the Tradition Literature, 21–63, 114–21, 139–52; and Brown, Rethinking Tradition,
32–38, 97–98, 116–22, 129–41.
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to both authenticity and meaning meant that he would find fewer

universally applicable scriptural rulings than the classical jurists had

found.14

Ri∂à’s method of determining scholarly consensus (ijmà' ) was also

untraditional. Classical theory held that an interpretation of sharì 'a
which would otherwise be considered “probable” should be accepted

as certain if it was ratified by scholarly consensus. Ri∂à accepted

this point, with one crucial distinction. While the majority of classi-

cal jurists held that scholarly consensus consisted of the agreement

of all the scholars of a generation, Ri∂à followed the minority view

of Ibn Taymiyya, arguing that only those points of law on which

the companions of the Prophet reached a consensus are absolutely

certain.15 The companions were not known to have agreed on many

points of law. Thus, if a ruling was not absolutely certain with respect

to both its authenticity and meaning, consensus was unlikely to reveal

that it was universal. 

An interpreter using Ri∂à’s method was unlikely to find many uni-

versal rulings of sharì 'a. Accordingly, a Muslim’s understanding of

correct conduct would be guided not by rulings about the legality

14 Ri∂à tried to soften the impact of his principle of absolute certainty somewhat
by suggesting that Muslims could accept the authenticity of a non-mutawàtir ˙adìth
so long as the text was consistent with unequivocal Qur"ànic precepts and/or the
jurists’ own sense of utility. But the importance of this should not be overstated.
The importance of the classical acceptance of sound hadìths was that it provided
knowledge that the Qur"àn and reason could not provide us—and the rulings that
one found did not have to be measured against the jurist’s sense of utility. Quite
to the contrary, the jurist’s understanding of utility should be informed by the
assumption that anything commanded by a sound ˙adìth was beneficial to humans.
He also downplayed the radical nature of this step by asserting that earlier jurists,
including Ibn al-Qayyim, had at times rejected the authenticity of ˙adìths that most
considered sound and thus, of probable (and binding) authenticity. 

The pillar of faith is the Qur"àn and the customs of the Prophet which are trans-
mitted through mutawàtir traditions . . . The remaining traditions with one or only a
few isnàds (à˙àd ), the transmission of which is doubtful or do not specifically indi-
cate anything, are subject to independent judgment (ijtihàd ). We see that some imàms
[eminent jurists] using their independent judgment have rejected many sound tra-
ditions . . . The learned Ibn al-Qayyim has produced more than a hundred exam-
ples of those sound traditions with which the Hanafiyya are at variance. 

Mu˙ammad 'Abduh and Rashid Ri∂à, Tafsìr al-Manàr, 12 vols. (Cairo: Ma†ba'at
al-Manàr, 1346–1353 A.H.), repr. from al-Manàr, 27, 616ff., trans. Juynboll, Authenticity,
22–23.

15 For Ri∂à’s position, see Hallaq, History, 216, citing Ri∂à, Yusr, 24–28. For the
position of Ibn Taymiyya, see discussion in Chapter 3 and accompanying citations.
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of certain types of action. Rather, he would be guided by his answer

to the question, “What would advance the goals of the sharì 'a?”. To

put it differently, Ri∂à’s method of interpretation, by its very nature,

suggested that interpreters (and thus Islamic states) could ignore rul-

ings that classical legal theorists considered universally binding. Under

Ri∂à’s approach, there were few rulings that a modern Islamic state

must adopt wholesale into its codes. In many legal areas, the state

was simply required to apply laws that its rulers believed would

advance the goals of the sharì 'a.
Not only did Ri∂à increase the importance of goals analysis as a

component of Islamic legal analysis, but he departed from classical

Sunnì assumptions about the goals of the sharì 'a and turned the

analysis of these goals into a largely utilitarian exercise. Ri∂à agreed

that God clearly explained that some commands were revealed in

the interest of promoting certain social outcomes and that one could

use induction to identify some social results (including al-Ghazàlì’s
five necessaries) that God wanted societies always to promote.16

Nevertheless, he insisted, revelation is not the only source of knowl-

edge about these goals. From observation of the natural world and

the exercise of their unaided reason, Muslims can distinguish beneficial
outcomes from harmful ones. Thus, where there is no ruling on

point, an interpreter can determine laws a state should promulgate

simply by determining what laws will best advance the welfare of

Muslims.

In his discussions on the proper method of deriving rules in cases

when there is no universal ruling on point, Ri∂à characterized this

16 As discussed in Chapter 2, the classical Sunnì tradition generally insisted that
knowledge of the benefits be achieved in the first instance from scriptural analysis.
By working inductively from the universally-applicable laws, classical jurists believed
they could, through a study of the textual rulings of the sharì 'a, identify a number
of social results that God wanted humans to enjoy. Sometimes a text would explic-
itly state what result a law was supposed to reach. In that case, the result was
known for certain to be a “benefit” (maßla˙a), and its achievement would be a “goal”
of the law. Using induction, jurists could also find patterns in the law which sug-
gested that God wanted to advance certain other benefits. These were “textually-
unregulated” benefits (maßàli˙ mursala). These textually unregulated benefits were
arranged in a hierarchy, at the top of which sat the so-called “necessaries.” All
classical jurists agreed that these included preservation of religion, life, property,
reason, and children. Some classical jurists included a sixth, honor ('ir∂ ), as well.
There were also subsidiary benefits. 



88 chapter five

method as a form of “qiyàs.”17 This method, however, was very

different from the method approved by most classical jurists, fol-

lowing instead the method proposed by the idiosyncratic (and long-

neglected) jurist ˇùfì. As described in Chapter 2, most classical jurists

held that qiyàs was a process of reasoning by analogy to rules that

they discovered in scripture or ijmà' . In drawing analogies, jurists

gave only limited consideration to the benefits that the law was sup-

posed to provide. According to the classical jurists, every rule of

sharì 'a advanced some benefit. Insofar as a Muslim could identify

the benefit that the original rule was designed to advance, he could

be sure that any rule derived by a correct analogy would serve the

same goal. When Ri∂à performed qiyàs, however, the method of rea-

soning he used did not look anything like this carefully circumscribed

classical form of analogical reasoning.18

Invoking the writings of the idiosyncratic and long-neglected thinker

ˇùfì, Ri∂à placed great weight on the ˙adìth “no harm and no ret-

ribution” (là ∂arar wa là ∂iràr). Following ˇùfì, Ri∂à asserted that

this ˙adìth revealed a supreme utilitarian principle commanding peo-

ple to act in the service of public good.19 This was his principle of

“benefit” (maßla˙a) or “necessity” (∂arùra).20 More revolutionary still,

Ri∂à incorporated the most radical implications of 'Abduh’s theol-

ogy. He asserted that, as a general rule, reason and observation

could reveal whether an act constitutes a harm (∂aràr) or benefit

17 Ri∂à, Yusr, 70ff.
18 One wonders whether his departure was not inevitable, given the rigorous cri-

teria that he applied before recognizing a rule as universal. Ri∂à recognized very
few textual rulings—far fewer than the classical jurists. The sample seems to have
been sufficiently small, that one could not effectively identify patterns and thus
induce “goals of the shari'a.” 

19 Ri∂à, Al-Khilàfa, 124–25. For ˇùfì’s thought and the controversy surrounding
it, see discussion in Chapter 3. Ri∂à published ˇùfì’s treatise on maßla˙a in al-Manàr,
the magazine that he edited: al-Manàr, vol. 9: 745–70.

20 Ri∂à, Al-Khilàfa, 124–25. Given his skepticism about the ˙adìth literature, there
was a certain irony in his reliance on this ˙adìth because as noted in Chapter 2,
this was a hadìth that the classical jurists would not have considered to be of cer-
tain authenticity. He is no more successful than his predecessor in answering two
questions: why this principle should be considered certain; and why, if it were
accepted as a certain principle, it would take precedence over other certain prin-
ciples. Like ˇùfì, he glossed over the fact that (1) this ˙adìth was not mutawàtir and
(2) even if it were mutawàtir, there is no reason to give it precedence over other
“certain” commands. 
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(maßla˙a): “Islam is the religion of natural disposition and cannot pos-

sibly contradict the laws of creation nor can its customs contradict

those of nature, for everything is from God.”21 Working from this

premise, Ri∂à was able to argue that an interpreter can determine

the legality of an action largely on the basis of subjective value judg-

ments or policy preferences. Ri∂à argued that a Muslim could rea-

son from the supreme utilitarian principle that people should never

do what reason tells them is “harmful.” Because unaided reason can

distinguish benefit from harm, the legality of an action can be deter-

mined simply by asking whether reason suggests that the action will

lead to net benefit or harm.22 Even where there was a textual rul-

ing on point, Ri∂à believed it could be ignored whenever it would

undoubtedly cause significant general harm to society. Because the

“no harm” principle was for him paramount, scriptural rules could

be set aside in the interest of advancing welfare (maßla˙a): “maßla˙a
takes precedence over a textual source [i.e. the Qur"àn, authorita-

tive ˙adìth or rule ratified by consensus].”23 And because reason

reveals what is beneficial, a reasoned conclusion that an allegedly

“universal” rule is counterproductive was sufficient grounds to set

that rule aside. In other words, Ri∂à asserted that a jurist could

choose not to apply a textual precept whenever he felt that appli-

cation of the precept would cause net harm to society. In Ri∂à’s
own words:

Beyond decreeing the elements of virtue such as the necessity for jus-
tice in laws and equality in rights and forbidding rebelliousness, aggres-
sion, deceit and treachery and establishing penalties for certain crimes
and beyond imposing the principle of consultation, the Lawgiver [God]
delegated the affair in its detailed applications to the leading 'ulamà"
and rulers . . . to decide by consulting one another what is most beneficial
for the community according to the circumstances of the times. . . . [Thus
the companions of the Prophet] saw that the correct principle was to
adopt whatever course was beneficial rather than to cling to the details
and subsidiary rules of laws.24

21 Ri∂à, ed., Al-Manàr, vol. 4: 216, trans. in Kerr, Islamic Reform, 157. 
22 Working on what seems to a be a grossly misleading oversimplification of the

fourteenth-century Màlikì jurist Shà†ibì, he asserts that utilitarian reasoning leads
inevitably to the same result as reasoning by classical Sunnì qiyàs. See the discus-
sion in Hallaq, History, 218, and Kerr, Islamic Reform, 194–95, each citing Ri∂à,
Yusr, 72–77. I have not checked Kerr’s translations.

23 Ri∂à, ed. Al-Manàr, vol. 9: 745–46, trans. in Kerr, Islamic Reform, 207. 
24 Ri∂à, ed. Al-Manàr, vol. 4: 209–10, trans. in Kerr, Islamic Reform, 190.
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In understanding how such a theory was supposed to work in prac-

tice, it is helpful to remember that Ri∂à’s utilitarian neo-ijtihàd was

not supposed to be used by judges developing rules on a case-by-

case basis. Rather, it was to be employed by government officials in

charge of developing codes of legislation. It might be thought of as

an analogue not of classical ijtihàd per se, but rather of a two-step

classical method of identifying the rulings and goals of Islamic law

through ijtihàd and then developing Islamic legislation that was con-

sistent with these rulings and goals. 

Critics have suggested that, compared to the classical methods of

identifying Islamic legal rulings and goals, Ri∂à’s approach is prob-

lematic. Because it allows decisions about God’s command to rest

largely on rational calculations of utility, it empties Islamic law of

anything uniquely “Islamic.” Wael Hallaq has suggested that:

Ri∂à’s doctrine amounts to a total negation of classical legal the-
ory. . . . What is interesting is that he draws extensively on a highly
limited and minor concept in that theory in order to suppress the rest
of it25. . . . To accept, on the one hand, the revealed text’s affirmation
of the cause of welfare, interest and necessity, and, on the other hand,
to reject nearly all other stipulations of rules and precepts without
proper theoretical justification, amounts to nothing less than sheer arbi-
trariness.26

Arguably, another problem with Ri∂à’s method is that it fails to pro-

vide any real check on a state’s legislative freedom. Whatever the

state’s hand-selected interpreters believe to be in the best interest of

the people must be accepted as “Islamic.” Ri∂à recognized this poten-

tial problem, and he argued that, in modern times, the Muslim com-

munity could develop constitutional safeguards to prevent manipulation

of Islamic law.27 He suggested that Muslim states could form a new

25 Hallaq, History, 219. 
26 Hallaq, History, 224. Similarly, shortly before his death, Fazlur Rahman said

that Islamic legal reasoning that permit states to derive law largely through utili-
tarian analysis must always “guard against undue subjectivity. . . . Simply to talk of
public interest can be an unconstrained, dangerously relativistic activity.” Fazlur
Rahman, “Towards Reformulating the Methodology of Islamic Law,” New York
University Law Journal 12.2 (1979): 223.

27 “Most of the 'ulamà" of the community avoided explicit reference to the prin-
ciple [of maßla˙a] because of the fear—as Qaràfì says—that tyrannical leaders would
take it as an excuse for following their own desires and imposing their absolute
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type of caliphate in which a cadre of pious men trained in the

nuances of utilitarian neo-ijtihàd would help rulers prepare proper

codes of Islamic laws.28 These men would be able to depose any

ruler who passed laws of which they did not approve.29 As some

have pointed out, however, Ri∂à’s proposals for a constitutional struc-

ture are underdeveloped and, perhaps, impractical.30

Notwithstanding these theoretical and pragmatic criticisms of Ri∂à’s
theory, his ideas proved attractive to many later Islamic legal thinkers

in Egypt and elsewhere. There was nothing to prevent 'ulamà" from

using Ri∂à’s method (and some embraced an analogue of it). Some

neo-traditionalists, such as Ma˙mùd Shaltùt, found aspects of the

theory attractive, arguing that if they are sufficiently skilled in neo-

ijtihàd, the modern 'ulamà" may use this approach to vet legislation.31

At the same time, however, this theory did not seem to require a

full classical education. It would seem that it could be performed by

anyone with a knowledge of the Qur"àn and the ˙adìth literature,

even if they were not steeped in the classical tradition of textual crit-

icism, hermeneutics and logic. Thus, Ri∂à’s method of Islamic legal

reasoning appealed to a new generation of Muslim intellectuals who

were educated, but did not have classical religious training. Analogues

of Ri∂à’s method took root in the academy, where thinkers such as

power on the property and persons of the population. The 'ulamà" therefore thought
to guard against this by tracing all laws back to revealed sources. . . . They con-
verted the notion of maßàli˙ mursala into one of the most technical forms of the 'illa
in qiyàs so that it was not subject to the interpretation of princes and governors.
This fear was justified at the time.” Ri∂à, Yusr, 75–76, trans. in Kerr, Islamic Reform,
195.

28 For Ri∂à’s major political treatise see al-Khilàfa, also published in al-Manàr
23–24. See also the introduction to the French translation by Henri Laoust, Le 
califat dans la doctrine de Rasid Rida (Beirut: Institut Français de Damas, 1938). For
further analysis, see Henri Laoust, Essai sur les doctrines sociales et politiques de Ta˚ì-d-
Dìn A˙mad b. Taimiyya (Cairo: Institut Français d’Archéologie Orientale, 1949), 573ff.;
Enayat, Modern Islamic Political Thought, 69–83, particularly 77–81; Kerr, Islamic Reform,
153ff.

29 See the discussion in Kerr, Islamic Reform, 183.
30 See, e.g., Albert Hourani, Arabic Thought in the Liberal Age: 1798–1939 (Cambridge:

Cambridge University Press, 1970), 239–40; Kerr, Islamic Reform, 220–21. 
31 Although Shaltùt’s methodology differs from Ri∂à’s in some ways, his theory

bears a number of resemblances. He held that only the consensus of the compan-
ions is infallible, that legal interpretation must be based largely on a consideration
of maßla˙a, and that any Muslim can use his method. Shaltùt’s thought can com-
fortably be described as a form of utilitarian neo-ijtihàd. See Zebiri, Ma˙mùd Shaltùt
and Islamic Modernism (Oxford: Clarendon Press, 1993). 



92 chapter five

'Abd al-Wahhàb Khallàf proposed slightly modified methods of util-

itarian neo-ijtihàd.32 More important, perhaps, the approach appealed

to the new urban middle classes.

III. Modernist theories calling for Muslims to interpret the sharì'a and

develop state law through comparative neo-taqlìd

Shortly after Rashìd Ri∂à began to argue publicly for his theory of

utilitarian neo-ijtihàd, 'Abd al-Razzàq A˙mad al-Sanhùrì proposed a

very different method of Islamic legal interpretation. Modern states

could use this alternate method to identify “universal” principles of

law and, working from these principles, to develop Islamic codes of

law.33 If Ri∂à’s method of legal interpretation represents a radically

new type of ijtihàd, Sanhùrì’s represents a radically new type of taqlìd.
Sanhùri’s Islamic legal theory reflected his sophisticated under-

standing of important contemporary trends in European legal thought.

After studying at the University of Cairo, Sanhùrì pursued gradu-

ate legal study in France. There his legal thinking came to be shaped

by two movements. The first was the comparative legal studies move-

ment which influenced European nationalist movements. The sec-

ond was the rising movement espousing an anti-formalist, sociological

jurisprudence. Eventually, he wrote and published two well-received

doctoral dissertations.34 In the first, he engaged in a formal com-

parative study of legal institutions. In the second, he considered

32 See the summary of Khallàf ’s thought in Hallaq, History, 220–24. 
33 For Sanhùrì’s biography and thought, the work of Enid Hill is indispensable.

Like all writers after her, I have drawn heavily upon the insights in her work: Al-
Sanhuri and Islamic Law: The Place and Significance of Islamic Law in the Life and Work of
'Abd al-Razzaq Ahmad al-Sanhuri, Egyptian Jurist and Scholar 1895–1971 (Cairo: American
University in Cairo Press, 1987), and the following section will reflect her conclu-
sions. For further enlightening analyses of Sanhùrì’s life and work, see Amr Shalakany,
“Between Identity and Redistribution: Sanhuri, Genealogy and the Will to Islamize,”
Islamic Law and Society, 8.2 (2001): 201–44. 

34 'Abd al-Razzàq al-Sanhùrì, Les restrictions contractuelles à la liberté individuelle de tra-
vail (Paris: Marcel Giard, 1925) and 'Abd al-Razzàq al-Sanhùrì, Le califat: son évo-
lution vers une societé des nations orientales (Lyons: Librairie Orientaliste Paul Geuthner,
1926). On the reception of these works, see Shalakany, “Between Identity,” 207–14;
Hill, Al-Sanhuri and Islamic Law, 24–26, 40. 
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whether comparative law and sociological jurisprudence might fruit-

fully be put to use in the Muslim world. He concluded in this dis-

sertation that Muslim nations should consider establishing a

supra-national organization that would supervise the drafting of codes

of “Islamic” legislation. Going farther, he proposed in skeletal form,

the method that member states should use to draft “Islamic” codes

regulating non-ritual issues that corresponded roughly to the so-called

mu'àmalàt.35 The method drew upon the modern techniques of

European comparative legal studies and of sociological legal studies.

I shall describe it in more detail below. After publishing this work,

al-Sanhùrì discussed and refined his proposal. Over the course of

his life, he also carried out a number of legal drafting projects that

employed his methodology to create civil laws for Muslim countries.

Like the process of developing classical siyàsa shar'iyya (and Ri∂à’s
proposed method of identifying codifiable Islamic norms through util-

itarian neo-ijtihàd ), Sanhùrì’s method was a two-part process designed

to be used to draw up codes of Islamic law. In the first stage, legal

specialists derive a body of universally applicable rules and a set of

goals that the law of a Muslim state should serve. In the second

stage, the government, in consultation with the legal specialists, drafts

laws that are consistent with these universally applicable rules and

social goals.

How did Sanhùrì propose to identify the Islamic rulings and goals

that states must respect? Like Rashìd Ri∂à, Sanhùrì was eager to

come up with a method of interpretation to free Muslim states from

the obligation to impose and enforce traditional rules of fiqh. Like

his older contemporary, Sanhùrì proposed a new method of identi-

fying universal rulings and goals of sharì 'a. His method was, how-

ever, strikingly different from that of his older contemporary. I will

characterize Sanhùrì’s interpretive approach as one of comparative

neo-taqlìd. 

35 See, e.g., Sanhùrì, Le califat, 571. Initially, Sanhùrì envisioned his method as
being employed in a caliphate. Ultimately, however, Sanhùrì argued, it could be
used to develop a code for a state without a caliph. Furthermore, Sanhùrì believed
the methodology could also be used to resolve legal questions when judges found
a legal question that needed to be addressed and that was not dealt with explic-
itly in the code. As Shalakany points out, his later writings reflect an anti-formal-
ist assumption that codes contain gaps, that judges must legislate within these gaps
and that such judicial legislation could and should be informed by the same Islamic
impulse as the initial process of drafting. See Shalakany, “Between Identity,” 228–35. 



94 chapter five

Sanhùrì thought it would be unproductive for Muslims of his day

to return to scriptures that had been exhaustively interpreted by

great jurists in the past. He thought that, if the universal principles

of Islamic law were to be fully understood, such knowledge should

grow from the exegetical tradition that represented the accumulated

wisdom of the Muslim peoples. In his view, one should apply to

one’s study of the fiqh literature comparative and sociological tools

similar to those that Europeans had used to study German or French

law in order to draw up national codes.

Sanhùrì called the first step in his process of drafting Islamic leg-

islation the scientific phase (“phase scientifique”). In this phase, a legal

scholar would look to the competing interpretations of Islamic law

that had been proposed over the years. The major source would be

the fiqh literature produced by the classical jurists. According to

Sanhùrì, a legislator could compare and contrast all the rules of fiqh
proposed by ‘ulamà‘ over the years and consider the specific condi-

tions of the society in which particular rules were proposed. With

this information, he or she would be able to identify principles of

law that are valid at all times and places. These may be rules that

have been explicitly followed at all times and places, or they may

be overarching principles that can be induced from the Islamic tra-

dition.36 Sanhùrì referred to these as “fixed rules” (“règles stables”) and

described them as “universal and permanent” principles. These rules

were identified by the fact that they had been respected and applied

at all times in all places (“[Le règle stable est] le principe qui est fondé sur

des raisons d’êtres permanentes de nature à se réproduire dans tous les temps et

dans tous les lieux . . . la règle stable et permanente et universelle.”)37 States

were required to ensure that they did not promulgate or enforce

laws that were inconsistent with these fixed rules.

According to Sanhùrì, Muslims were not bound by “variable rul-

ings” proposed by one classical Sunnì jurist but rejected (implicitly

or explicitly) by others. Since a variable ruling was not accepted 

36 Sanhùrì, Le califat, 580–81. See also the discussion in Hill, Al-Sanhuri and Islamic
Law, 5, 38–39. 

37 See, e.g., Sanhùrì, Le califat, 580 and n. 7. See also his “Le droit musulman
comme élément de refonte du code civil égyptien,” in Introduction à l’étude du droit
comparé: Receuil d’études en l’honneur d’Édouard Lambert (Paris: Librairie Générale de Droit
et de Jurisprudence/Librairie de la Société Anonyme du Recueil Sirey, 1938), 623. 
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at all places and at all times, it represented, at most, an attempt to

apply a universal legal principle in the context of a particular soci-

ety at a particular point in time. Even assuming that the ruling was

correct for the society in which it was first developed, it might cease

to be the most appropriate method of applying the principle. Variable

rules will thus regularly be replaced by new variable rules.38 Thus,

although states were required to ensure that their laws were consis-

tent with all the fixed rules, they were free to ignore variable rules.

Before continuing, it is important to make two points. First, although

it does not explicitly characterize itself as an analogue of the classi-

cal doctrine of siyàsa shar'iyya, Sanhùrì’s theory can be described as

one. Among the principles that might be induced from the Islamic

legal tradition are principles stating that certain types of behavior

are always required or prohibited—principles which correspond to

classical interpretations of the “rulings” of sharì 'a.39 They might also

contain consequentialist principles stating that particular actions are

always supposed to promote certain types of result. For example, a

modern thinker who had compared the different rules of marriage

set forth in different books of classical fiqh might conclude that laws,

although they differ in details, all tended to promote result “x.”

Knowledge of the systematically-favored results correspond to what

the classical jurist and Rashìd Ri∂à each would have conceptualized

as knowledge of the goals of the sharì 'a. Seen through the paradigm

of a theory of siyàsa shar'iyya, the fixed rules that Sanhùrì abstracted

from the tradition contain analogues both of the “universal rulings”

of the sharì 'a and the goals of the sharì 'a.

38 “La règle variable est une règle qui s’est inspire de l’état d’un milieu et d’une
époque déterminés. Tandis que la règle stable est permanente et universelle, la 
règle variable est temporaire et particulaire.” Sanhùrì, Le califat, 580 and n. 7.
Compare with Sanhùrì, “Le droit musulman comme élément de refonte du code
civil égyptien,” 623.

39 Sanhùrì’s abstracted, universally applicable rulings, which I will call “univer-
sal” rules of the sharì 'a, should not be confused with the rulings that classical jurists
would have recognized as universal by virtue of the fact that they had been ratified
by scholarly consensus (ijmà' ). The classical doctrine of consensus said that the
agreement of a single generation on a point of law demonstrated the correctness
of that law. According to most classical Sunnì jurists, juristic consensus (ijmà' ) of
the companions, or of a later generation of jurists, concerning the validity of a cer-
tain rule of behavior was incontrovertible evidence that the rule was absolutely cer-
tain and universally binding. Rashìd Ri∂à had espoused a more limited version of
ijmà', accepting the consensus of the Prophet’s companions as an indication of 
certainty. 
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Second, Sanhùrì’s approach to developing positive Islamic rules

to include in codes differed from that of neo-traditional scholars prac-

ticing talfìq. The 'ulamà" practicing talfìq had to select a rule from

the rules which jurists in the past had proposed. Sanhùrì, on the

other hand, tried to induce an overarching principle that reconciled

all the competing rulings of the past. He then came up with a rule

(perhaps unprecedented) that was consistent with this overarching

principle. Joseph Schacht contrasted the method of talfìq practiced

by the 'ulamà" and comparative neo-taqlìd advocated by Sanhùrì by

saying that a person developing a code of Islamic law through com-

parative neo-taqlìd will start with “not the positive solutions of strict

Islamic law [i.e., rules of fiqh that had been elaborated over the years

by a particular group of Sunnì jurists] but the general formal prin-

ciples which were elaborated by the early scholars and . . . [would

derive] from them a new, modern law.”40 Baber Johansen has noted

that, unlike the neo-traditionalists who insisted on literal fidelity to

one of the classical fiqh texts (although they were free to choose from

whichever text they preferred), al-Sanhùrì argued that an interpreter

should “apply the methods of comparative private law to fiqh texts

in order to disengage from their casuistry the principles which gov-

ern the fiqh’s legal reasoning and which can be translated into a

sufficiently abstract and general form to be applied in the codification

of modern national law.”41

In Sanhùrì’s second stage, governments would develop legislation

that is consistent with the fixed rules. This is a direct analogue of

both the process by which rulers such as the Ottomans worked with

classical jurists to develop statutes meeting the criteria of siyàsa shar'iyya

Sanhùri rejected the idea that a single generation (even that of the Prophet’s
companions) could come up with rulings that bound all later generations. Consensus
revealed the indubitable correctness of a ruling for the time that the jurists agreed
upon the ruling. It could not, however, be taken as evidence that the same ruling
inevitably applied to later generations. Accordingly, in Sanhùrì’s thought, juristic
“consensus” is not a hermeneutic tool but rather a principle establishing the “Islamic”
roots of democratic lawmaking in areas where there is no “universal” Islamic prin-
ciple that explains exactly how people should behave. See, e.g., Sanhùrì, Le califat,
6–7. See also “Le droit musulman comme élément de refonte du code civil égyp-
tien,” 621–23.

40 Schacht, Introduction to Islamic Law, 107. 
41 Baber Johansen, Contingency in a Sacred Law: Legal and Ethical Norms in the Muslim

Fiqh (Leiden: E.J. Brill, 1999), 58. 
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and also of the process by which Rashìd Ri∂à thought states should

develop law through utilitarian neo-ijtihàd. 
From the description so far, one can understand why people have

had trouble coming up with a name for Sanhùrì’s approach. ( Joseph

Schacht tried to avoid the problem of characterizing it, and described

it simply as a “modernist reshaping of Islamic law.”)42 Some observers

over the years have even questioned whether al-Sanhùrì’s strongly

historical and sociological theory of Islamic law can be considered

Islamic in the same sense as the 'ulamà"’s neo-traditional methods or

the methods of utilitarian neo-ijtihàd. For example, neo-traditionalist

Islamists and the champions of utilitarian neo-ijtihàd in modern Egypt

have each criticized Sanhùrì for denying that the essential principles

of Sunnì Islamic law were revealed to the Muslim community in the

words of the Qur"àn or the prophetic example as recorded in the

hadìth literature.43 Sanhùrì’s critics contended that no body of law

can be called Islamic if it did not accept as primary those principles

42 Joseph Schacht, An Introduction to Islamic Law (Oxford: Oxford University Press,
1964), 107. Noel Coulson actually described Sanhùrì’s method of developing statutes
as a form of neo-ijtihàd. See, e.g., Noel Coulson, A History of Islamic Law (Edinburgh:
Edinburgh University Press, 1964), 203–04. Coulson’s characterization, while theo-
retically defensible, can be misleading. Like the jurists who argued for the classical
regime of taqlìd, Sanhùrì believed that jurists could not productively search for uni-
versal “Islamic” principles in the texts of the Qur’àn or ˙adìth. This  Sanhùrì method
did not try to extrapolate from rules that are set forth in these scriptures—the
approach classical mujtahids and the practitioners of utilitarian neo-ijtihàd applied.
Rather, Sanhùrì, like the classical champions of taqlìd, assumed that God’s com-
mand should be sought in the secondary texts written by eminent jurists of the
past. However, Sanhùrì’s approach to developing codifiable Islamic rules is clearly
not taqlìd or talfìq. The process of drafting laws through Sanhùrì’s method differs
in a subtle but significant way from the neo-traditional method of developing law
through talfìq that I described earlier. In talfìq the rules proposed by a classical jurist
must be applied. Under Sanhùrì’s theory, the interpreter is not obliged to continue
enforcing any classical rules of fiqh. He need only come up with rules that respect
the overarching principles that caused classical jurists to come up with the rules
that they had. Thus, the drafter is free to adopt whatever new rules are necessary,
so long as these respect the general principles that all Islamic jurists have respected
and advanced the results that classical jurists tried to promote. Sanhhùri’s method
of drafting Islamic rules requires Islamic legal interpreters to draft codes with an
eye on the fiqh tradition. But it also allows them to draft rules that are entirely
unprecedented. Hence, my decision to call the approach comparative neo-taqlìd.

43 For a discussion of criticisms made during the debates over ratification of
Sanhùrì’s Egyptian Code, see Farhat Ziadeh, Lawyers, the Rule of Law and Liberalism
in Modern Egypt (Stanford: Hoover Institution, 1968), 143, citing al-Mu˙àmàh, March,
1948, 4–7 and insert before 3; see also the discussion in Chapter 6.
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that had been announced clearly in the Qur"àn and the ˙adìths. More

interestingly, some eminent historians of Islamic thought seem implic-

itly to have taken the critics’ position as their own. Two important

recent surveys of Islamic legal theory include substantial discussions

of Rashìd Ri∂à’s attempt to find the universally applicable princi-

ples of Islamic law through utilitarian neo-ijtihàd, but do not men-

tion Sanhùrì’s attempt to identify them through comparative neo-taqlìd.44

Criticism of Sanhùrì has been exacerbated by the fact that Sanhùrì
unapologetically included in his Islamic codes many laws taken from

European sources. Since such laws were included only where they

could be reconciled with the universal Islamic legal principles, Sanhùrì
thought they were simultaneously “European” and “Islamic.”45 In an

era of impassioned post-colonial politics, such subtlety was not always

appreciated. As Enid Hill, an admirer of Sanhùrì, points out, “If

the shari'a rulings become embedded in the modern, abstract lan-

guage of codes so that they lose their identity except to the legally

erudite, Islamization has not, for all practical purposes, taken place.

The verdict on the popular and fundamentalist level as to whether

Sanhuri’s civil code is Islamic—or sufficiently so—must clearly be in

the negative.”46

Although many Islamists rejected Sanhùrì’s codes as insufficiently

Islamic, his views about legal interpretation have nevertheless had a

powerful impact on Egyptians’ understanding of what it means to

live their lives in an “Islamic” fashion, and what it means for state

legislation to be “Islamic legislation.” In the 1930s, Sanhùrì pub-

lished a series of studies that began to identify some of the under-

lying principles of law that would be used to draft a code.47 In the

44 See Hallaq, History; Bernard Weiss, The Spirit of Islamic Law (Athens: University
of Georgia Press, 1988). Although there is apparently a reluctance to characterize
Sanhùrì as a legal theorist, histories of substantive Islamic law do discuss him as a
thinker who integrated classical fiqh into modern legal systems. See, e.g., Baber
Johansen, Contingency in a Sacred Law; Schacht, An Introduction to Islamic Law; Coulson,
A History of Islamic Law. 

45 Sanhùrì’s own characterization of them tended to shift with the political winds.
He would sometimes stress their European-ness and at other times, their Islamic-
ness. On this point, see generally Shalakany, “Between Identity and Redistribution.”

46 Hill, Al-Sanhuri and Islamic Law, 72 
47 Hill, Al-Sanhuri and Islamic Law, 40–42, citing 'Abd al-Razzàq al-Sanhùrì, 'Aqd

al-Ijàra (The Contract of Leasing) (Beirut: n.d.) and NaΩariyyàt al-'Aqd (The Theory
of Contract) (Cairo: 1934). 
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1930s and 40s, he successfully convinced the Egyptian government

to revise its laws by adopting laws drafted, in part, through com-

parative neo-taqlìd.48 Furthermore, academics, lawyers, and politicians

in Egypt and throughout the Islamic world have implicitly come to

accept Sanhùrì’s essential premise that the historical interpretations

of Islamic law can provide valuable information about God’s law.

As Baber Johansen has pointed out:

Even the Islamist movements of the late eighties and nineties who
often criticize Sanhùrì or Cheheta’s conceptions do apply their meth-
ods, mostly with much less skill, when they produce projects of new
codes. Successful or failing attempts to draw up civil codes with a
strengthened reference to the heritage of the fiqh have been numerous
over the last twenty years. But what is important is that in all these
attempts to bring fiqh back into law, those who want to do so act as
jurists who refer to legal texts [i.e., works of fiqh as opposed to the
Qur"àn, ˙adìths, and consensus of the companions].49

IV. Conclusion: Competing methods of Islamic legal interpretation 

and of drafting Islamic codes

By the early twentieth century, many members of the Egyptian elite

had come to be convinced both that Egypt should become an inde-

pendent state and that Egyptian law should be codified. The ques-

tion that taxed Egyptians was whether the statutory law in the new

state should be measured against “Islamic” legal norms. Some Egyptians

embraced secularism and answered in the negative. Many, however,

clung to the belief that Egypt should be an Islamic state in which

all statutory legislation would respect the universally applicable rul-

ings and “goals” of the sharì 'a. Modern Egyptians who continued to

maintain this “Islamist” outlook did not embrace a purely classical

approach to identifying and interpreting the rulings and goals of

48 Al-Sanhùrì, “Le droit Musulman comme élément de refonte du code civile
égyptien,” 621–42. See also Hill, Al-Sanhuri and Islamic Law, 50–64, citing al-Sanhùrì,
“Wujùb Tanqì˙ al-Qànùn al-Madanì al-Mißrì wa 'alà Ayy Asàs Yakùn Hàdhà al-
Tanqì˙,” Majallat al-Qànùn wa-’l-Iqtißàd 6 (1936): 1–142; al-Sanhùrì, “'alà Ayy Asàs
Yakùn Tanqì˙ al-Qànùn al-Madanì al-Mißrì,” al-Kitàb al-Dhahabì li-’l-Ma˙àkim al-
Ahliyya (Cairo: al-Ma†ba'a al-Amìriyya bi-Bùlàq, 1938), vol. 2, 106–43. 

49 Baber Johansen, Contingency in a Sacred Law, 59.
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sharì 'a. Indeed, few did. Rather, in the late nineteenth and early

twentieth centuries, thinkers in Egypt, as elsewhere in the Muslim

world, began to develop and popularize new approaches to Islamic

legal interpretation. Neo-traditional theories included a range of 

theories each ascribing to the contemporary 'ulamà" a unique ability

to interpret sharì 'a. Alongside (and sometimes overlaping with) neo-

traditional theories were theories arguing that sharì 'a should be inter-

preted (and Islamic legislation drafted) through utilitarian neo-ijtihàd.
Finally, scholars trained in European legal theory developed a method

of interpreting sharì 'a through a process of comparative neo-taqlìd.
The breakdown of consensus on questions of Islamic legal theory

had an impact on Egyptian politics. Once Egypt finally gained inde-

pendence from the Ottoman Empire and from the British, different

Islamic political factions in modern Egypt embraced different methods

of interpreting sharì 'a and thus came to propose very different types

of Islamic code. 



1 See Afaf Lutfi al-Sayyid Marsot, Egypt’s Liberal Experiment: 1922–1936 (Berkeley:

CHAPTER SIX

POLITICAL ISLAMISM IN TWENTIETH-CENTURY EGYPT

AND THE COMPETING MODERNIST THEORIES 

OF ISLAMIC LAW

When popular Egyptian nationalist movements arose in the twenti-

eth century, they proposed reforms of Egyptian law. Many of these

nationalists, inspired by modernist Islamic thought, argued that, when

Egypt became independent, its law should be an analogue of siyàsa
shar 'iyya. Since positivism had come to hold sway, they assumed that

Egyptian law would have to be codified. Nevertheless, the codes

should respect the universally applicable rulings of the sharì 'a and

must promote the goals of the sharì 'a. These new movements gen-

erally did not call, however, for the adoption of traditional siyàsa
shar 'iyya. Rather, each embraced one of the various new methods of

developing “Islamic” legislation and pressed for the Egyptian state

to reform its legal system and apply only laws that were “Islamic”

according to one or another of the new approaches to Islamic 

interpretation.

I. Islamist factions during Egypt’s Liberal Period, 1922–1952

At the beginning of the twentieth century, Egypt was officially a

province of the Ottoman Empire. For all practical purposes, how-

ever, it was a British colony. After the Ottoman Empire’s collapse

in 1922, the British could no longer pretend that they were merely

assisting with the administration of an Ottoman province. Political

realities made it impossible for Britain to absorb Egypt into its global

empire. Thus, it unilaterally declared Egypt to be an independent

state. To smooth the transition and to ensure that the government

of the new state remained friendly to Britain, the British “advised”

the Egyptian elites who had governed the nation during the British

occupation as they drafted a constitution and took power.1 The
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former Ottoman Khedive (Vice-Regent) of Egypt was now recog-

nized as a king, and headed a state modeled on continental European

constitutional monarchies. The Egyptian constitutional monarchy

lasted from 1922 until the Second World War, a period that Afaf

Lutfi al-Sayyid Marsot has referred to as Egypt’s “liberal experi-

ment.”2 Although the chaotic period during and immediately after

the Second World War does not fit neatly into this period, I will,

for the sake of convenience, consider it to be the tail end of the lib-

eral period. I will refer to the entire period from independence up

to the military coup in 1952 as the “liberal period.” 

At the time of independence, the ruling Egyptian elites did not

wish to limit their power by committing to rule in accordance with

“Islamic legal norms.” The 1922 Constitution did not contain any

provision requiring Islamization. Although Article 149 of the Consti-

tution asserted that “Islam is the religion of the state,” it was unclear

what this meant in practice. The Constitution required the king to

obey only the Constitution and “the laws of the Egyptian people,”

not the commands of the shari'a. It did not explicitly require the gov-

ernment to ensure that the laws that it enforced were “Islamic.”3 In

short, the government was permitted but not required to ensure that

the law of Egypt was consistent with Islamic law. And, in fact, nei-

ther the king nor the Parliament in the 1920s or 1930s seems to

have made any serious effort to ensure that law was “Islamic.” Most

controversially, the government continued to use its old civil code—

which had been drafted as a response to the British invasion with-

out consistent reference to Islamic legal norms.

Increasingly, however, Egyptians were challenging the implicit sec-

ularism of the government. A number of new popular political orga-

nizations with Islamist platforms sprang up, alongside class-based

parties and other political groupings, and the new Islamist groups

called for a new government that would govern in accordance with

University of California Press, 1977), 43–73; P.J. Vatikiotis, The History of Modern
Egypt, 4th ed. (Baltimore: Johns Hopkins Press, 1991), 260–86.

2 Hence the title of al-Marsot’s Egypt’s Liberal Experiment. Vatikiotis refers to the
period from 1922 to 1939 as Egypt’s “experiment in constitutional government.”
Vatikiotis, The History of Modern Egypt, 273–97.

3 Art. 149. See Nadav Safran, “The Abolition of the Shari'a Courts in Egypt:
Part II,” The Muslim World 48 (1958): 132. 
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4 See the analysis in Israel Gershoni and James Jankowski, Redefining the Egyptian
Nation: 1930–1945 (Cambridge: Cambridge University Press, 1995), 65–78; Vatikiotis,
The History of Modern Egypt, 326–27. 

5 See, e.g., Gabriel Baer, “Islamic Political Activity in Modern Egyptian History:
A Comparative Analysis,” Islam, Nationalism and Radicalism, eds. Gabriel R. Warburg
and Uri M. Kupferschmidt (New York: Praeger, 1983), 44–46; Vatikiotis, The History
of Modern Egypt, 327–28. For an analysis of al-Azhar’s role in the debates about
whether King Fu'ad should be recognized as Caliph, see Eli Kedourie, The Chatham
House Version and other Middle Eastern Studies, new ed. (Hanover: Brandeis University
Press, 1984), 177–212.

God’s commands. Inspired by these groups, middle-class Islamists in

the government and in professional organizations began to press for

some kind of Islamization. As popular criticism of the government

became phrased in Islamic terms, intellectuals and nationalist politi-

cians who were once associated with secular nationalist theories began

to explore Islamist nationalism.4 Islamism thus came to be integrated

generally into Egyptian nationalism and pan-Arab nationalism. In

this environment, the failure of the newly independent government

to revise the national legal codes in order to “Islamize” them proved

to be an issue with enormous emotional resonance. 

Those who called for Islamization of the law were hardly a homoge-

nous group. Demand for reform of the civil code had come to be

heavily influenced by modernist Islamic thinkers. As these thinkers

disagreed about the proper method of interpreting Islamic law and

identifying the norms against which state law must be measured,

Egyptian Islamists found themselves deeply divided.

During the liberal period, neo-traditionalism was politically stronger

than it would be later in the century. Neo-traditionalism, as dis-

cussed in the previous chapter, was a movement asserting that the

state legislation must conform to shar'ì norms derived by the 'ulamà".
The 'ulamà" had support in the palace and in the countryside, and

in the 1930s a form of neo-traditionalism even began to make some

inroads into the urban middle class, which was becoming increas-

ingly active politically. The 'ulamà", for example, used every oppor-

tunity to call for the Egyptian government to adopt a sort of

neo-traditional code which they themselves would draft and apply

in the sharì 'a courts. By allying themselves loosely with the king, who

was continually squabbling with the Parliament, and by championing

the king’s attempt to be recognized as a new caliph, the 'ulamà" were

able to insert themselves into the national debate about codes.5 In
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the 1930s, the government finally began flirting with the possibility

of drafting new codes of legislation, and the Azharite 'ulamà" enthu-

siastically proposed that Egypt adopt a neo-traditional code that they

would vet for consistency with Islamic law. This proposal was widely

discussed in the press.6 The 'ulamà" found allies in a political orga-

nization called Young Egypt. Inspired by the contemporary fascist

movements in Europe, Young Egypt called for a monarchy that

would purge Egypt of all foreign influence and would impose legis-

lation that was consistent with an interpretation of the sharì 'a devel-

oped by the 'ulamà" of al-Azhar.7

Neo-traditional Islamist movements were eclipsed both in passion

and effectiveness by a mass political organization inspired by the

writings of Rashìd Ri∂à. The Society of the Muslim Brothers (the

“Muslim Brotherhood”) was founded in 1928 by Óasan al-Bannà
(d. 1949 C.E.).8 Under Bannà’s leadership, the Muslim Brotherhood

called for spiritual and political renewal and advocated the imposi-

tion of a form of Islamic law drafted through utilitarian neo-ijtihàd.9

A political activist rather than a systematic political thinker, Bannà
described his program only very generally. His writings, however,

clearly draw from those of Ri∂à. First, Bannà and the Brothers

adopted and amplified Ri∂à’s call for Muslims to identify the uni-

versally applicable principles of the sharì 'a by analysis primarily of

the Qur"àn and of the “purified” hadìths taken from trustworthy

authorities.10 Like Ri∂à, Bannà and the early Brothers accepted that

6 Farhat Ziadeh, Lawyers, the Rule of Law and Liberalism in Modern Egypt (Stanford:
Hoover Institution, 1968), 139. The judges of the sharì 'a courts had first insisted
that Egypt should centralize the administration of justice, not by increasing the
jurisdiction of the National Courts, but rather by increasing the jurisdiction of the
sharì 'a courts. For these facts, see Nathan Brown, The Rule of Law in the Arab World:
Courts in Egypt and the Gulf (Cambridge: Cambridge University Press, 1997), 64. 

7 On Young Egypt, see Vatikiotis, The History of Modern Egypt, 330–34. 
8 Upon Ri∂à’s death in 1935, Bannà temporarily took over the publication of

Ri∂à’s magazine, al-Manàr. Jacob Skovgaard-Petersen, Defining Islam for the Egyptian
State: Muftìs and Fatwàs of the Dar al-Iftà (Leiden: E.J. Brill, 1997), 156.

9 A spiritual and political activist rather than a theological or legal theorist,
Bannà never published a detailed explanation of what Islamic law was or how it
was derived. For a sample of his thought, see, e.g., Óasan al-Bannà’, Five Tracts of
Hasan al-Banna’: A Selection from the Majmu'at Rasa"il al-Imam al-Shahid Hasan al-Banna",
trans. Charles Wendell (Berkeley: University of California Press, 1975), 19–20. See
also the discussion in Ibrahim Abu-Rabi", Intellectual Origins of Islamic Resurgence in the
Modern Arab World (Albany: State University of New York Press, 1996), 79. 

10 As the reference to purification suggests, the Brothers, like Ri∂à, refused to
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the Qur"àn and authoritative hadìths provided the contemporary

Muslim only with generally applicable principles that he would have

to apply in light of contemporary circumstances, rather than specific

precepts that he should apply at all times. They believed that the

state should identify these general principles, and then draft codes

of legislation to conform to them.11 Like Ri∂à, the Brothers accepted

that a state had vast discretion to interpret and apply Islamic prin-

ciples so as to advance social welfare. As Branjar Lia puts it, Bannà
“stressed that interpretations of the meanings of the Glorious Qur"an
must be linked ‘scientifically, socially and morally’ to aspects of mod-

ern life, and ‘modern theories and ways of thinking’ should be

employed’ ” in order to understand the correct course of action.12

Bannà and the Brothers stressed that, when a government estab-

lished new codes of state legislation, it could base them on existing

codes.13 Similarly, a handbook given to the Brothers in 1938 says

that they should “explain Islamic laws to foreigners and ignorants

and teach them that Islamic legislation is compatible with the most

modern systems of legislation.”14

accept the traditional determinations of authenticity, insisting that they would not
accept the validity of a ˙adìth if it proved inconsistent with their understanding of
the Qur"àn or of the natural world. Although Bannà himself would cite ˙adìths taken
from the canonical collections of al-Bukhàrì (d. 256/870) and Muslim (d. 261/875),
some of the Brothers believed that a critical re-examination of the ˙adìths would
demonstrate that most were not authoritative. Some went so far as to suggest that
a person seeking law would have to ignore all hadìth and rely entirely on the Qur"àn.
See Richard P. Mitchell, The Society of the Muslim Brothers, reprint with new intro.
(New York: Oxford University Press, 1993), 238, citing oral sources and Mu˙ammad
'Abd Allàh al-Sammàn, al-Islàm al-Mußaffà (Cairo: 1954), 94–96.

11 See the official publication Dustùruna (Cairo: n.d.), 4–5, cited in Mitchell, The
Society of the Muslim Brothers, 237. A similar sentiment was apparently expressed by
Mu˙ammad 'Awda. See Mu˙ammad 'Awda, Al-Islàm wa 'Awdatuna al-Siyàsiyya, (Cairo:
1951), 170–80, translated by Michael Pallis in Anouar Abdel-Malek, ed. Contemporary
Arab Political Thought (London: Zed Press, 1983), 49–50. (“The general judgments
and principles mentioned by the Sharì'a must be taken as the general rules of Islamic
legislation; they provide the basic armature which determines the characteristics and
forms of control of Islamic legislation. The Sharì'a leaves it to the wise and to pub-
lic opinion to complete the edifice of legislation, to elaborate its details and inter-
connections within the framework of principles and fundamental rules laid down in
the Sharì 'a.”) I have not been able to check the original.

12 Branjar Lia, The Society of the Muslim Brothers in Egypt: The Rise of an Islamic Mass
Movement, 1928–1942 (Reading: Ithaca Press, 1998), 76. 

13 See Mitchell, The Society of the Muslim Brothers, 260. 
14 Lia, Society of Muslim Brothers in Egypt, 213. Lia does not provide a citation for

the handbook.
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This message proved attractive to a large number of civil servants,

students, urban laborers, and members of the lower middle classes—

people who were able to read the Qur"àn and hadìths for themselves

and who tended to see the 'ulamà" as obscurantists who had helped

to create and justify a socially and economically unjust society.15

Spreading quickly into all segments of society, the Brothers became

“the first organized Islamic political movement of the middle class.”16

The Brothers were not only able to mobilize this important segment

of the polity, but also willing to use any means, including violence,

to achieve their goals.17

Though the Brothers were always opposed to the atheism of com-

munism, their social program shared some of the idealistic qualities

of socialist thought. While this trend is apparent in the writings of

Bannà, it was to flourish more fully in the work in the next gener-

ation, and particularly in the work of Sayyid Qu†b, who, after Bannà’s
assassination by the Egyptian government in 1949, rose to a promi-

nent position within the Muslim Brotherhood.18 Qu†b’s book, Social

Justice in Islam (al-'Adàla al-Ijtimà'iyya fì al-Islàm), published in several,

quite different, editions, was not a book of legal theory.19 Nevertheless,

15 See Mitchell, The Society of the Muslim Brothers, 9–34; Ahmed M. Gomaa, “Islamic
Fundamentalism in Egypt during the 1930s and 1970s: Comparative Notes,” Islam,
Nationalism and Radicalism, 143–46; al-Marsot, Egypt’s Liberal Experiment, 235–37;
Vatikiotis, The History of Modern Egypt, 326–33. 

16 Baer, “Islamic Political Activity in Modern Egyptian History,” 44–46. The
standard history of the Muslim Brothers is Mitchell, The Society of the Muslim Brothers. 

17 This is a point in some dispute: cf. Hamid Enayat, Modern Islamic Political Thought
(Austin: University of Texas Press, 1982), 87–88; Mitchell, The Society of the Muslim
Brothers, 234–35; A. Chris Eccel, “'Àlim and Mujàhid in Egypt: Orthodoxy v.
Subculture, or Division of Labor?,” The Muslim World 68 (1988): 201–04; and Olivier
Caré, “From Bannà to Qutb to ‘Qutbism’: The Radicalization of Fundamentalist
Thought under Three Regimes,” Egypt from Monarchy to Republic, ed. Shimon Shamir
(Boulder: Westview Press, 1995), 181–94. 

18 Although scholars such as Mitchell have traditionally traced the rise of a con-
cern with social justice to the works of Sayyid Qu†b, Lia argues that the concern
appears far earlier in the works of Bannà. Compare Mitchell, The Society of the Muslim
Brothers, 239 n. 20 with Lia, Society of Muslim Brothers in Egypt, 81–82. 

19 On the importance of the differences between the editions, see William Shepherd,
“The Development of the Thought of Sayyid Qu†b as Reflected in Earlier and
Later Editions of Social Justice in Islam,” Die Welt des Islams 32 (1992): 196–236. The
analysis in the following pages will rely on the first edition, trans. Sayyid Qu†b, al-
'Adàla al-Ijtimà'iyya fi al-Islàm (Cairo: Lajnat al-Nashr li al-Jàmi'iyyìn, 1949); and on
the annotated translation by Hardie and Algar, Sayyid Qu†b, Social Justice in Islam
trans. John B. Hardie, rev. trans. Hamid Algar (Oneonta, New York: Islamic
Publications International, 2000). In this book, I will follow the Hardie-Algar trans-
lation and all references will be to this translation.
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it assumes that Islamic law should be interpreted through an implic-

itly utilitarian method, and it explores some of the implications of

applying Islamic law. According to Qu†b, God has revealed in the

Qur"àn and a few authentic ˙adìth

general, universal rules and principles . . . leaving their application in
detail to be determined by the processes of time and by the emer-
gence of individual problems. But Islam does not deal with the inci-
dental related issues of the principle, except insofar as such are expressions
of an unchanging principle whose impact is felt universally.20

Among these principles is a supreme utilitarian principle requiring

the maximization of human welfare, which he equated with “social

justice.”21 Therefore, once “general, universal principles” have been

identified, society is “still confronted by that [issue of ] of the specific

legal enactments that will ensure a sound form of Islamic life and

which will guarantee social justice to all.” Qu†b then added:

In this question, it is not possible to take a stand purely on the form of the orig-
inal Islamic life. Rather, we must utilize all possible and permissible
means that fall within the general principles and the broad founda-
tions of Islam. Nor must we be afraid to use all the discoveries that
man has made in the way of social legislation and systems, so long as
they do not run counter to the principles of Islam. . . . We must include
these in our legislation so long as they conduce to the true welfare of
society, or so long as they ward off any impending evil. In the two
principles of “public interest” [maßla˙a] and “blocking of means” we
have two clear Islamic principles which give wide powers to the tem-
porary ruler to ensure the general welfare at all times and in all places.
[ Italics added.]22

20 Qu†b, Social Justice, 33–34. 
21 Qu†b is explicit that the validity of a state law depended ultimately on the

degree to which it maximized the aggregate social justice in the world. When dis-
cussing predatory pricing, for example, Qu†b asserts that acts that are carried out
for malicious reasons and that do hurt a few Muslims should be encouraged so
long as they benefit a larger number of Muslims. A Muslim can legally drive his
competitors out of business, even if he does so out of spite: “His action from the
point of view of intention is a means to evil, but externally it is a means to pub-
lic and private benefit. Undoubtedly the seller benefits by selling, by the circula-
tion of his goods, and by the good-will which he gains; equally certainly the public
benefits by the cut in price, by which a general lowering of prices is encouraged.”
Qu†b, Social Justice, 300–01. 

22 Qu†b, Social Justice, 295–96.
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Such a passage suggests that Muslims today are bound only by a

few broad principles found in the Qur"àn and, perhaps, a few ˙adìths.
Among these, principles of general welfare (which overlap with social

justice) held a special position. Qu†b’s writing, like Ri∂à’s, implied

a tolerance for authoritarianism. Because one person’s idea of social

justice might differ from another’s, Qu†b believed that a ruler must

be given great discretion in areas where good Muslims could rea-

sonably disagree. Qu†b called this “the statutory aspect of political

theory in Islam.”23 Towards the end of the book, he admitted that

the advancement of Islamic society would depend upon the ruler’s

ability wisely to “set up the Islamic legislation to regulate life.”24

Eventually imprisoned and killed by the Egyptian government,

Qu†b’s writings provided inspiration to many youth who joined armed

radical Islamist groups in the 1970s and 1980s.25 Although these

extremist Islamist groups often lacked a coherent legal ideology, their

writings suggest that they were influenced by theories of utilitarian

neo-ijtihàd.26

As the Brothers in the 1920s and 30s were creating a political

movement calling for the promulgation of codes drafted through util-

itarian neo-ijtihàd, Sanhùrì was rallying support for his proposal to

Islamize Egyptian law by adopting a new civil code drafted, at least

in part, through comparative neo-taqlìd. Although his scheme did not

have the mass appeal of the Brothers’ program, it proved attractive

to members of the new legal profession and, more generally, to mem-

bers of the elite. 

Although Sanhùrì’s ideas never seemed to gain a popular audi-

ence in the way that neo-traditional ideas or the ideas of Rashìd
Ri∂à did, Sanhùrì’s connections with the rising elites served him

well. After World War II, when the Egyptian government began

seriously to prepare for legal reform, it asked Sanhùrì to chair the

23 Qu†b, Social Justice, 124–25.
24 Ibid., 285. 
25 During the 1970s and 1980s, Islamic student groups inspired by the writings

of Qu†b and Bannà were gaining strength at Egyptian universities. See Gilles Kepel,
Le Prophete et Pharaon, trans. Jon Rothschild as Muslim Extremism in Egypt: The Prophet
and Pharaoh (Berkeley: University of California Press, 1985). 

26 Skovgaard-Petersen, Defining Islam, 214; John L. Esposito, The Islamic Threat
(New York: Oxford University Press, 1992), 133–39; Abu-Rabi", Intellectual Origins,
94. 
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committee that would draft an Egyptian civil code.27 Sanhùrì used

a number of methods, including comparative neo-taqlìd, to find the

precepts and principles that were included in his code.28 Sanhùrì
believed that his new code was a giant step towards Islamization.29

He hoped that, if an independent and properly-trained judiciary

interpreted and applied this code, Egyptian law would become increas-

ingly “Islamic.” 

As might be expected, the political factions associated with neo-

traditionalism or with utilitarian neo-ijtihàd disagreed with Sanhùrì’s
assessment. Their antipathy to Sanhùrì’s method of Islamic legal

interpretation became apparrent in 1948, when Sanhùrì’s draft code

was debated in Parliament. When the draft was unveiled, secularists

predictably denounced it as too Islamic. Ironically, neo-traditional-

ists, including leading members of the 'ulamà", teamed up with the

champions of utilitarian neo-ijtihàd, including leading Muslim Brothers,

to declare that it was not “Islamic” enough.30 As the Islamist oppo-

nents articulated their concerns, it became clear that they did not

object to the substance of the rules that the draft code would require

Egyptians to obey. Nor were they necessarily upset that many of

these rules were taken from European codes of law. That became

apparent when the 'ulamà" and the Brothers presented the Parliament

27 The Code drew law from a number of sources: the rulings of traditional Islamic
law, the law codes of European countries and the jurisprudence that had devel-
oped in the national courts and mixed courts. See Ziadeh, Lawyers, the Rule of Law
and Liberalism, 138–39. 

28 For a description of al-Sanhùrì"s methodology in drafting the Egyptian code,
see Enid Hill, Al-Sanhuri and Islamic Law (Cairo Papers in Social Sciences 10; Cairo:
American University in Cairo Press, 1987), 50–64. For a description of the slightly
different method he used to draft the Iraqi code, see Ibid., 43–49. 

29 In 1948, when he finished his draft code, al-Sanhùrì did not claim that his
draft code, in its current form, was as fully “Islamic” as it ideally would be in the
future. Egypt’s economy and society had developed around laws that did not meet
his criteria of an “Islamic law.” To remove suddenly the laws that people had
assumed when they made long-term economic or social plans would be, he argued,
enormously disruptive. Nevertheless, al-Sanhùrì suggested that his code could be a
bridge between the existing codes that were then in force and a purely Islamic code
for the future. He had carefully drafted the code, he explained, so that non-Islamic
elements would be reduced organically through the process of interpretation. Any
lingering non-Islamic laws should be replaced through later amendment. Al-Sanhùrì,
“al-Qànùn al-Madanì al-'Arabì,” Al-Qa∂a" XX, 1–2 (1962): 13, trans. in Hill, Al-
Sanhuri and Islamic Law, 81. See also the discussion in Ziadeh, Lawyers, the Rule of
Law and Liberalism, 143ff.; Amr Shalakany, “Between Identity and Redistribution,”
Islamic Law and Society 8(2) (2001): 228–35, particularly 224–25 and 233–35.

30 See Ziadeh, Lawyers, the Rule of Law and Liberalism, 145–46; 135–47; Hill, Al-
Sanhuri and Islamic Law, 65–70.
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with an alternative draft code of “Islamic law,” which proved to

contain provisions that were also adopted from European codes and

that were, in many cases, similar to Sanhùrì’s code. Rather, the

champions of neo-traditionalism and utilitarian neo-ijtihàd rejected

the legitimacy of Sanhùrì’s method of selecting his rules. They wor-

ried that adopting Sanhùrì’s code would represent an official endorse-

ment of his approach to Islamic interpretation—and that this might

have terrible effects when other codes were drafted.31 Sanhùrì, out-

raged by the attacks on his code, enumerated the similarities between

his draft and the alternative Islamic draft, point by point, and argued

that these proved that his code was as “Islamic” as that proposed

by al-Azhar and the Brothers.32 Apparently convinced, the Parliament

adopted the draft code.33

II. Islamist factions under Nàßir, 1952–1970

In the years following the adoption of Sanhùrì’s civil code, serious

political strife erupted between secularists and a variety of compet-

31 The concern that this raised among the 'ulamà" is easy to understand. If Islamic
law was defined as law that was consistent with precepts uncovered by lawyers using
comparative neo-taqlìd, then the 'ulamà" would be denied their traditional role as
the authoritative interpreters of Islam. From that time on, members of the bar
rather than members of the traditional Sunnì guilds of law would be the authori-
tative voices on questions of Islamic law and they would coordinate the harmo-
nization of state and Islamic law. The Brothers’ concerns seem to have been more
abstract. The embrace of Sanhùrì’s vision of Islamic legislation meant that the state
would not define Islam by reference to principles derived from divine revelation (as
found in the Qur"àn and a few authoritative ˙adìth), but would rather define it by
reference to historical interpretations of those principles. Thus, during the debates
over ratification, the judge Óasan Ismà'ìl al-Hu∂aybì, who was later to be a leader
of the Muslim Brotherhood, argued that Sanhùrì’s code was unacceptable because
Egyptian law must be based on Islamic law based on the commands of the Qur"àn.
In other words, Islamic law cannot be derived by analyzing legal opinions (which
is a form of taqlìd). Rather, it has to be an interpretation of the Islamic religious
texts through some form of ijtihàd or neo-ijtihàd. Ziadeh, Lawyers, the Rule of Law and
Liberalism, 143, citing Al-Mu˙àmàh, March, 1948, 4–7 and insert before 3. See also
J.N.D. Anderson, “The Shari'a and Civil Law,” Islamic Quarterly 1 (1954): 45. 

32 See Egyptian Ministry of Justice, al-Qànùn al-Madanì: Majmù"at al-'Amal al-
Ta˙∂ìriyya, 7 vols. (Cairo: 1949), 85–90, cited in Shalakany, “Between Identity and
Redistribution,” 227.

33 al-Qànùn al-Madanì (Egypt), Law No. 131 (1948). For an English translation of
the Code as adopted, see Perrot, Farner, and Marshall, The Egyptian Civil Code (Cairo:
Tipografia dell’Instituto Don Bosco, 1952). 
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ing Islamist groups. Political order was only restored in 1952, when

a group of military officers led by Jamàl 'Abd al-Nàßir seized power.

The new regime had a troubled relationship with the Islamist groups

discussed earlier.

The leaders of the 1952 coup had initially courted the support of

Islamist groups, and they had responded favorably. Once Nàßir had

firmly taken control of the government, however, he came to con-

sider Islamism problematic. Embracing an explicitly secular, Arab

nationalist, and socialist ideology, Nàßir set out to establish a homo-

genous political arena controlled by his party, the Arab Socialist

Union. The government was supposed to control all the areas of

Egyptian life that might lead to friction between Egyptians, includ-

ing politics and the economy, and all forms of Islamism constituted

a threat to Nàßir’s supposedly apolitical state. He thus tried to sub-

due or destroy each of the various Islamist factions in Egypt. The

divisions between the factions made his task considerably easier—at

least for a time. 

To control the 'ulamà", Nàßir imposed radical “reforms” on al-

Azhar, culminating in the nationalization of the university and the

imposition of central control.34 Through the further selective use of

pressure, Nàßir “brought the 'ulamà" to heel without completely anni-

hilating them.”35 The leading 'ulamà" put up little resistance, a reac-

tion that brought scorn from less accommodating Islamist groups like

the Muslim Brotherhood and even some younger members of the

'ulamà".36 (The breadth and depth of many Egyptians’ disrespect for

34 See Tamir Moustafa, “Conflict and Cooperation between the State and Religious
Institutions in Contemporary Egypt,” International Journal of Middle East Studies 32
(2000): 4–7; Malika Zeghal, “Religion and Politics in Egypt: The Ulema of Al-
Azhar, Radical Islam, and the State,” International Journal of Middle East Studies 31
(1999): 371–75. 

35 Zeghal, “Religion and Politics in Egypt,” 374. Nàßir co-opted members of the
'ulamà" at al-Azhar, and asked them to issue legal opinions that supported all of his
policies in an attempt to provide Islamic cover for policies that many Egyptians
recognized as un-Islamic. The willingness of the 'ulamà" to give these opinions was
widely considered by the Egyptian public at large, and even among some mem-
bers of the 'ulamà, as a sign of weakness and capitulation. See, e.g., Moustafa,
“Conflict and Co-operation,” 9–10; Barry Rubin, Islamic Fundamentalism in Egyptian
Politics (New York: St. Martin’s Press, 1990), 80. 

36 Some members of the 'ulamà" seem to have become disgusted with their lead-
ers’ policy of toadying to the regime, and began to align themselves with some of
the jamà'àt. Some scholars believe that this movement began as early as the 1960s.
Eccel, “'Àlim and Mujàhid,” 204–8. Others seem to believe that it developed pri-
marily in the 1980s. See, e.g., Zeghal, “Religion and Politics in Egypt,” 386–89. 
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the quietism of the 'ulamà" became apparent in the 1970s and had

important and often violent ramifications.)

The Muslim Brothers were less pliant than the 'ulamà", and they

suffered greviously for their resistance. From time to time, Nàßir
banned the whole organization.37 He also regularly singled out Brothers

hostile to the regime for persecution and imprisoned many of the

leading Brothers. Sayyid Qu†b was executed and came to be seen

as a martyr to the cause of Islamism. Supporters of the Muslim

Brothers reacted by splitting into moderate and radical camps.

Moderates and radicals both continued to call for the establishment

of an Islamic state whose legislation would be systematically checked

for conformity with universal principles of sharì 'a. Moderates differed

from radicals primarily in the tactics that they believed were appro-

priate in the battle to establish such a state. Moderates rejected vio-

lence and believed in working to the extent possible within existing

constitutional structures. Radicals, on the other hand, embraced vio-

lence wholeheartedly. Contemporary radical Islamic ideology is usu-

ally said to have developed out of the later writings of Sayyid Qu†b.

In Qu†b’s later works, he implied that society was so corrupt as to

be non-Muslim, and that Muslims might have to use violence to

bring about a truly Muslim state.38 This position was extraordinary

because it implied that the leading 'ulamà", or even the more mod-

erate Muslim Brothers, might actually be non-Muslim enemies of

Islam and thus legitimate targets of violence. 

In the late 1960s and the early 1970s, radical Islamists inspired

by the late writings of Sayyid Qu†b began to establish shadowy orga-

nizations dedicated to the establishment by force of an Islamic state.

These revolutionary cells became part of a growing body of infor-

mal Muslim organizations that were known popularly as the jamà'àt.
These jamà'àt rarely had a clear political or legal program, but to

37 For Nàßir’s Machiavellian policy towards the Brothers during the first years of
his reign, see, e.g., Kirk J. Beattie, Egypt during the Nasser Years: Ideology, Politics and
Civil Society (Boulder: Westview Press, 1994), 81–85, 94–97. See also P.J. Vatikiotis,
Nasser and his Generation (New York: St. Martin’s Press, 1978), 95–96, 134–37;
Vatikiotis, The History of Modern Egypt, 381–88. 

38 Eccel has suggested that there had always been a radical wing of the Muslim
Brotherhood that was willing to use violence. Eccel, “'Àlim and Mujàhid in Egypt,”
201–4. For a more cautious view, see Olivier Caré, “From Bannà to Qu†b to
'Qu†bism,’” in Egypt from Monarchy to Republic, Shiman Shamir, ed. (Boulder: Westview
Press, 1995), 181–94.
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the extent that they did, they called for the Islamization of the state

in terms like those of the Muslim Brotherhood.39 It soon became

apparent that the radicals’ embrace of violence was not merely

theoretical. 

Nàßir’s regime had a more ambivalent relationship with those who

embraced comparative neo-taqlìd. It would have been extremely

difficult to scrap Sanhùrì’s recently enacted Civil Code, which had

been drafted, in part, using comparative neo-taqlìd. Thus, the govern-

ment had to tolerate the teaching of Sanhùrì’s ideas. Nevertheless,

Nàßir rejected the idea that legal professionals should continue to try

to identify supra-legislative norms that the executive and legislature

would have to respect. He sought to control the legal profession and

all independent legal institutions that might propose the existence of

such norms, explore their nature, or, worse yet, apply them against

the executive and legislative branches.40 He consistently pursued poli-

cies designed to emasculate independent legal institutions such as the

bar association, the law faculties, and the independent judiciary.41

Accordingly, the government tried to ensure that the 1948 Civil

39 For the ideology of the members of one of the most radical jamà'àt, see the
discussion of the 1977 trial of its leader, Shukri Mustafa, in Kepel, Le prophète et
pharaon, 70–83. Altman has argued that the Islamic ideology of the Islamic student
groups and radical organizations can be distinguished from the Muslim Brotherhood.
Despite the ambivalent feelings of leading Brothers about the ˙adìth, Altman points
out that Muslim Brothers who proposed concrete legislative reforms in the 1970s
actually tended to derive a number of laws from the ˙adìth. In other words, they
had come to use utilitarian calculations only sparingly, when following prophetic
practice would clearly be inappropriate to modern times. The radical groups, on
the other hand, usually looked only to the Qur"àn for legal guidance, and, given
the dearth of Qur"ànic legislation, were forced to rely more heavily on utilitarian
analysis to derive “Islamic” laws. Israel Altman, “Islamic Legislation in Egypt in
the Early 1970’s,” Asian and African Studies 13 (1979): 202–6. The potential drift
towards textualism among the Brothers is a point that bears further study. The dis-
cussions which Altman studied, however, often occurred in the context of a debate
about concrete reform in a few areas of law, often involving family law, or bank-
ing. These issues seem to have had a unique emotional resonance.

40 See Beattie, Egypt during the Nasser Years, 97.
41 In a deeply symbolic action, supporters of Nàßir in 1954 physically attacked al-

Sanhùrì, who was then acting as the president of the Council of State. More impor-
tant he imposed “reforms” of the Bar Association and Judiciary, which culminated
in the mid-1960s with an all-out push to promote an ideology of “socialist legal-
ity” that required judges, in interpreting and applying the law, to respect the val-
ues of “the socialist order” as defined by the President. Brown, The Rule of Law,
85. He also arranged for several constitutions to be enacted, none of which man-
dated that state legislation be checked against an evolving understanding of Islamic
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Code was not interpreted, amended, or supplemented, as Sanhùrì
had hoped, to reflect an evolving understanding of Islamic norms.

Rather, the government strove to ensure that it was interpreted and

applied through a paradigm that favored the explicitly secular, social-

ist goals of the regime.42

Nevertheless, Sanhùrì and some other members of the legal com-

munity continued quietly to explore the idea of drafting new legis-

lation or interpreting existing legislation with an eye to principles

derived through comparative neo-taqlìd. Because legal education at

this time naturally focused on Egyptian civil law, judges were deeply

familiar with Sanhùrì’s vision of Islamic legal principles as an authen-

tic and powerful check on executive and legislature. At the same

time, Sanhùrì and other academics such as Chafic Cheheta contin-

ued to carry out academic studies of the classical Islamic legal tra-

dition and to induce principles of the sharì 'a that had been universally

respected in the tradition. To this day, a great number of juristic

monographs and doctoral dissertations take the form of comparative

studies of traditional fiqh.43 Such studies represented the first phase—

what Sanhùrì had called the scientific phase—of Islamic legislative

drafting.44 The appeal of Sanhùrì’s vision may be seen, for instance,

in the thought of Íùfì Abù ˇàlib, a department chair at the University

of Cairo Law School. Abù ˇàlib, who studied law when Sanhùrì
was the dominant Egyptian legal academic, wrote a dissertation

demonstrating a facility with the comparative methodology that lay

at the heart of comparative neo-taqlìd.45 In his controversial mono-

norms but rather required the judiciary to promote “secular democratic socialism”—
a concept whose contours were defined by official idealogues. See Vatikiotis, The
History of Modern Egypt, 404.

42 See Shalakany, “Between Identity and Redistribution,” 241–42, citing Mu˙ammad
al-'A††àr, Na˙w Qànùn Madanì 'Arabì fì Îaw" al-Idiyyùllùjiyya al-'Arabiyya al-Thawriyya
(Baghdad: 1978). 

43 Baber Johansen, Contingency in a Sacred Law: Legal and Ethical Norms in the Muslim
Fiqh (Leiden: E.J. Brill, 1999), 59.

44 Johansen, Contingency in a Sacred Law, 58. See, e.g., Sanhùrì, Maßàdir al-Óaqq fì
al-Fiqh al-Islàmì, 3 vols. (Cairo: Arab League Publications, 1956); Chafik Chehata,
Théorie générale de l’obligation en droit musulman (Paris: Sirey, 1969).

45 See Soufy Hossain Abou-Talib (Íùfì Óusayn Abù ˇàlib), Le periculum rei vendi-
tae en droit roman et en droit Musulman (Cairo: Imprimerie Université du Caire, 1958).
This work compared the Islamic and Roman laws of bills of sale, and was the type
of study that al-Sanhùrì had explicitly called for as a preliminary step in the for-
mation of fully Islamic codes. Furthermore, like al-Sanhùrì, Abù ˇàlib argued that
the essential principles of Islamic law were found through comparative study of the
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graph, The Arab Society (al-Mujtama' al-'Arabì ), Abù ˇàlib suggested

that modern socialist ideologies could be tempered by (and harmo-

nized with) “Islamic” values—values that, it seemed, would be identified
through some type of comparative neo-taqlìd.46

Furthermore, the judiciary as a whole was also quietly steadfast

in defying Nàßir’s repeated assaults on their freedom.47 They exer-

cised their independence in the service of an incremental Islamization

of the sort that Sanhùrì had advocated. In a recent study, Maurits

Berger has argued that that incremental judge-driven Islamization of

the law continued, albeit haltingly, when judges interpreted and

applied the doctrine of “public policy.”48 Important judges, appar-

ently inspired by al-Sanhùrì’s writings, co-opted this principle and

used it as a tool of incremental Islamization.49 Islamists in the acad-

emy and the judiciary did not always embrace al-Sanhùrì’s theory

substantive legal doctrines laid down by the great Islamic jurists of the past. He
also held that Muslim scholars could advance the cause of comparative law and
develop an effective, modern code of laws from such principles. See, e.g., Ibid.,
1–11, 409–11. 

46 On Abù ˇàlib and his own characterization of the book, see Kirk Beattie,
Egypt during the Sadat Years (New York: Plagrave, 2000), 168, citing Íùfì Abù ˇalib,
Al-Mujtama' al-'Arabì (Cairo: publisher unknown, 1965). Beattie reports that Abù
ˇàlib’s ideas were sufficiently controversial among the socialist faithful that he felt
pressure to leave his prestigious post in Cairo and stayed in self-imposed exile at
the University of Beirut until 1972. See Beattie, Egypt during the Sadat Years, 168–69.

47 Judges’ attempts to maintain their independence generated considerable respect
among Egyptians. See Brown, The Rule of Law, 84–92.

48 Sanhùrì had defined public policy as “those principles that aim at realizing
the public interest, from a political, social, as well as economic perspective, which
are related to the highest order of society and which supersede the interests of indi-
viduals.” 'Abd al-Razzàq al-Sanhùrì, al-Wasì† fì Shar˙ al-Qànùn al-Madani: (I) Maßàdir
al-Iltizàm (Cairo: Dàr al-Na˙da al-'Arabiyya, 1964), 399, trans. Maurits Berger,
“Public Policy and Islamic Law: the Modern Dhimmì in Contemporary Egyptian
Family Law,” Islamic Law and Society 8 (2001): 106 n. 70.

49 In a number of cases, the Court of Cassation (al-Ma˙kamat al-Nåqd), Egypt’s
highest appellate court, argued that Islamic principles of historical importance to
the Egyptian people should be considered rules of “public policy.” The doctrine
thus became a back door to permit an Islamist evolution in certain sectors of
Egyptian law along the lines that al-Sanhùrì had proposed. For example, the prin-
ciple that inheritance in Islamic families should follow the rulings elaborated in the
Qur"àn and further elaborated in traditional fiqh was held to be a principle of pub-
lic policy because these “rules are based on the absolutely certain textual rules of
Islamic law . . . [and thus] have a strong link to the legal and social foundations
which are deep-rooted in the conscience of society.” See Case No. 17; year 32 (27
May, 1964), cited and translated in Berger, “Public Policy,” 110–11. Cf. Court of
Cassation Case No. 9, year 44, 14 December 1975. 
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of “Islamic law.” Some espoused a neo-traditional vision of Islamic

law, whereas others interpreted Islamic law through the use of util-

itarian neo-ijtihàd. Some developed extremely progressive theories of

Islamic law that cannot easily be placed in any of the three “types”

described earlier.50 Nevertheless, the legal community continued to

produce people who continued to support al-Sanhùrì’s vision of

Islamic law and who had the skills necessary to interpret Islamic law

in the method that al-Sanhùrì proposed. Al-Sanhùrì’s theory thus

continued to be subtly influential throughout the period in which

Nàßir governed Egypt. 

III. The fractured state of Islamism at the dawn of the Article 2 era

As the failures of the regime began to mount, Islamism took on a

new life. Islamists continued, however, to be deeply divided. Although

they agreed at some broad level that state law should be revised to

be consistent with the rulings of the sharì 'a and with its overarch-

ing goals, Islamists continued to disagree about who could identify

these rulings and goals and about the method that should be used.

Immediately after the death of Nàßir in 1970, President Sàdàt called
for public discussion about whether the constitution should require

Egyptian legislation to conform to Islamic law. For over a month

that year the semi-official newspaper al-Ahràm devoted considerable

space to essays and letters discussing whether the constitution should

require the laws of the state to be Islamic.51 As J.P. O’Kane has

shown, the letters revealed widespread support, in the abstract, for

50 For an example of innovative legal thinking on the part of a judge in the
1970s and thereafter, one can look at the work of Mu˙ammad Sa'ìd al-Ashmàwì.
On Ashmàwì, see Johannes Jansen, The Dual Nature of Islamic Fundamentalism (Ithaca:
Cornell University Press, 1997), 106–9; Mu˙ammad Sa'ìd al-Ashmàwì, Ußùl al-
Sharì 'a, (Beirut: Dàr Iqra", 1983). For a sample of writings in English, see also
Mu˙ammad Sa'ìd al-Ashmàwì, ed. Carolyn Fluehr-Lobban, Against Islamic Extremism:
The Writings of Mu˙ammad Sa'ìd al-Ashmàwì (Gainesville: University Press of Florida,
1998). See also Wael Hallaq’s critique of his thought in Wael Hallaq, A History of
Islamic Legal Theories: An Introduction to Sunnì Ußùl al-Fiqh (Cambridge: Cambridge
University Press, 1997), 231–41. 

51 J.P. O’Kane, “Islam in the New Egyptian Constitution,” The Middle East Journal
26 (1972): 137–48. 
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a constitutional provision that would require Egyptian laws to be, at

the very least, consistent with the norms of Islamic law. Many called

for the constitution to make the sharì 'a the “chief source” (al-maßdar
al-ra"ìsì ) of Egyptian legislation.52 This is striking because the term

that I have translated as “chief ” (ra"ìsì ) has connotations of supremacy,

and a provision that made the sharì 'a the chief source of Egyptian

law would apparently require Egyptian law to be consistent with the

principles of sharì 'a.53 At the same time, however, the letters revealed

the divisions between Islamists who supported different Islamic legal

theories. A substantial number of the contributors appeared not to

have considered how to identify the norms of “Islamic law.”54 Among

those who had, however, there was evidence of disagreement about

52 See, e.g., Mu˙ammad al-Fakhkhàm, Rector of al-Azhar, in a telegram to the
preparatory committee for the drafting of the constitution in the National Assembly,
reported in al-Ahràm, June 2, 1971, trans. in O’Kane, “Islam in the New Egyptian
Constitution,” 138; Ibrahìm Mu˙sin, letter printed in al-Ahràm, June 8, 1971, trans.
in O’Kane, Ibid., 139; comments of Dr. Jamàl al-'U†ayfì, member of the prepara-
tory committee for the drafting of the constitution in the National Assembly, reported
in al-Ahràm, July 21, 1971, 7, discussed in O’Kane, Ibid., 142ff.; the response to
'U†ayfì’s letter by Shaykh Mu˙ammad al-Ghazàlì, printed in al-Ahràm, July 21,
1971, 7, summarized in O’Kane, Ibid., 142–43; Letter by Justice Óasan Mu˙ammad,
cited in al-Ahràm, July 21, 1971, 7, discussed in O’Kane, Ibid., 145–46.

53 The word ra"ìsì defies easy translation. It is a word that carries connotations
of primacy. The Egyptian government’s “official translation” of the 1970 constitution
opted to translate the word ra"ìsì as “principal” and there was some reason to do
so. The provision in Arabic suggested that the principles of the sharì 'a should be
one of a number of important sources of legislation, and one can reasonably refer
to these important sources as “principal” sources. Once the legislation was amended,
however, to give the sharì 'a precedence over all other sources of law, one has to
refer to it as the “chief ” source. Although the official Egyptian translation of the
constitution continues to translate the term ra"ìsì as “principal,” I have opted to
translate it instead as “chief.” 

54 The arguments in the letters are sometimes difficult to follow, because the writ-
ers in al-Ahràm are sometimes sloppy in their terminology—a point noted bitterly
by some of the more sophisticated contributors to the debate. Many contributors
conflated the terms sharì 'a and fiqh, a tendency that was decried by one of the more
precise contributors to the debate. This conflation reflects the degree to which dis-
cussions of Islamic legal and political theory had devolved into sloganeering. Groups
like the Brothers had come to use the term sharì 'a to refer to God’s law, to human
understanding of God’s law, and even to state laws that were not inconsistent with
human interpretations of God’s law. On this point and on European and Egyptian
works which discuss this phenomenon, see Skovgaard-Petersen, Defining Islam, 200.
See also Bernard Botiveau, “Islamiser le droit?: l’éxample égyptien,” Maghreb-Mashrek
126 (1989): 10–11.
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how to interpret Islamic law and draft Islamic legislation. The letters

are not long, but they make clear that the different contributors were

committed to very different visions of the Islamic legislation: some

supported a neo-traditionalist theory;55 others envisioned Islamic codes

developed through some form of neo-ijtihàd (presumably utilitarian

neo-ijtihàd );56 and a distinct minority apparently saw Islamic legisla-

tion developed through some form of neo-taqlìd (presumably com-

parative neo-taqlìd ).57

IV. Conclusion

From the moment that Egypt became an independent state in the

1920s, powerful Islamist factions made their presence felt. By this

time, however, the classical consensus on questions of Islamic legal

authority and theory had collapsed, and Islamists embraced a range

of modernist Islamic legal theories. As an earlier chapter described,

three general “types” of Islamist theory became most successful. Neo-

traditional theories held that the sharì 'a should be interpreted by the

contemporary 'ulamà" and they should determine whether state law

was consistent with the principles and goals of the sharì 'a. At the

same time, modernists such as Rashìd Ri∂à argued that codes of

Islamic legislation should be drafted through a form of utilitarian

neo-ijtihàd. Finally, a number of legal professionals such as al-Sanhùrì
argued that the universally applicable sharì 'a rulings and goals should

be identified through a form of comparative neo-taqlìd, and codes

drafted to be consistent with them. Various Islamist factions embraced

different Islamic legal theories. Despite suppression by Nàßir, the

55 Some proposed that the constitution should require Egyptian legislation to be
consistent with Islamic norms as defined by traditionally-trained 'ulamà" using tra-
ditional Sunnì methods of legal interpretation. See, e.g., the response of Shaykh
Mu˙ammad al-Ghazàlì, printed in al-Ahràm, July 21, 1971, 7, summarized in O’Kane,
“Islam in the New Egyptian Constitution,” 142–43. 

56 One contributor cited Rashìd Ri∂à to bolster his argument that only laws
derived through some vaguely-articulated form of utilitarian neo-ijtihàd are authen-
tically Islamic laws. Dr. Mu˙ammad A˙mad Khalaf Allàh, representative of the
Ministry of Culture, citing al-Manàr 9 (1906): 705, discussed in O’Kane, “Islam in
the New Egyptian Constitution,” 145.

57 Not surprisingly, the one clear example of this reasoning comes in a letter
from a legal professional. See, e.g., the letter by 'U†ayfì, discussed in O’Kane, “Islam
in the New Egyptian Constitution,” 142ff.
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competing factions continued to agitate for law to respect Islamic

legal norms—each championing a different vision of Islamic legal

norms.

With this background, this book will turn to the history of Article

2. After Nàßir’s death in 1970, his successor, Anwàr al-Sàdàt, rec-
ognized the power of Islamism and decided to reach out to Islamists.

Article 2 of the new constitution of 1970 made the sharì 'a “a chief

source of Egyptian legislation” [emphasis added]. Shortly thereafter,

the political branches of the government tried develop an Islamization

policy that would satisfy a diverse body of Islamists, while still per-

mitting the government to pursue cherished policies. After the assas-

sination of President Sàdàt, the government abandoned its dream of

developing such a policy. By this time, however, Article 2 had been

amended to make the principles of the sharì 'a “the chief source” of

legislation (emphasis added), and Islamists had begun to bring suits

challenging any number of laws as un-Islamic and thus unconstitu-

tional. The justices of the Supreme Constitutional Court were thus

left with the task of developing a convincing interpretation of a pro-

vision requiring Egyptian legislation to conform to the principles of

the sharì 'a.





PART TWO

ARTICLE 2 OF THE EGYPTIAN CONSTITUTION





CHAPTER SEVEN

ARTICLE 2 AND THE ATTEMPT AT 

EXECUTIVE-SPONSORED ISLAMIZATION, 1970–1985

Part I of this book described classical Islamic legal theory, the break-

down of consensus in modern Egypt over questions of Islamic legal

theory, and the rise of competing Islamist factions in twentieth-cen-

tury Egypt. As we noted in the last chapter, the fracturing of the

Islamist opposition made it easier for secularists to control Egypt.

Nevertheless, Islamism retained sufficient strength that Egyptian

regimes were wary of it.

Article 2 of the Egyptian constitution is the product of an unusual

period in recent Egyptian history—a period in which the Egyptian

government, then suffering a crisis of legitimacy, reached out to

Islamists in the hope of forging a consensus theory of Islamic law

that would allow it to legitimize its law in Islamic terms. By 1970,

the Egyptian government was forced to pursue policies that were

unpopular with its traditional supporters on the left. To gain sup-

port for these policies, President Sàdàt and some of his advisors

thought the government should seek to curry favor with Islamists.

Thus, when the regime enacted a new constitution in 1971, Article 2

of that constitution suggested that Egyptian legislation should respect

Islamic legal norms. Shortly thereafter, the government began to

explore the possibility of an executive-sponsored program of mod-

erate Islamization. Confident that such a program would be suc-

cessful, the regime began to draft codes and hubristically decided in

1980 to amend and strengthen Article 2. The Article as amended

suggested that Egyptian legislation must be revised to conform to

Islamic legal norms. Roughly one year later, President Sàdàt was

assassinated by Islamists, and his successor decided to shelve the draft

Islamic codes and abandon the program of Islamization. 

This chapter will focus on the birth and amendment of Article 2

and on the events that caused the government to renounce its com-

mitment to Islamization. Subsequent chapters will discuss the history

of Article 2 after the renunciation of Islamization. Unfortunately for

the Mubàrak regime, the decision to renounce Islamization took
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place at a time when the Egyptian judiciary was regaining some of

its independence from the executive branch and beginning to assert

this independence in its exercise of constitutional review. When

Islamists brought suits asking the courts to challenge laws as un-

Islamic (and therefore unconstitutional under Article 2), the judiciary,

after some delay, decided that it would have to accept the cases. It

thus began to issue opinions determining whether Egyptian law con-

formed to Islamic norms.

I. The adoption of Article 2 in 1971

By the end of the 1960s, Jamàl Abd al-Nàßir’s regime was already

showing signs of serious weakness. The Arab nations had suffered a

humiliating defeat in the 1967 war with Israel, and Egypt was suffering

from a lingering economic malaise. Nàßir’s personal charisma helped

to maintain popular support for his government. After his death in

1970, his successor, Anwar al-Sàdàt, examined the state of his nation

and concluded that if it were to survive, the regime would have to

engage in painful political and economic reform. The proposed

reforms were deeply unpopular with the regime’s traditional social-

ist “base”—particularly the program of privatization and economic

liberalization.1 Anticipating resistance from his traditional supporters,

he reached out to groups that had been marginalized by Nàßir,
including the judiciary and Islamist political factions.2

In 1970, the government made an important gesture toward

Islamists. In that year, a new constitution was drafted. Among those

who supported the adoption of a constitutional Islamization provi-

sion, significant disagreement existed about the way in which Islamic

legal principles should be interpreted and applied as a supra-

1 On Sàdàt’s program of economic liberalization (the so-called “Open Door” pol-
icy), see P.J. Vatikiotis, The History of Modern Egypt, 4th ed. (Baltimore: Johns Hopkins
University Press, 1991), 424–38; Raymond William Baker, Egypt’s Uncertain Revolution
under Nasser and Sadat (Cambridge: Harvard University Press, 1978), 132ff. 

2 On the anti-Nàsirist component of the Sàdàt government’s Islamic policies in
the 1970s, see, e.g., Kirk Beattie, Egypt During the Sadat Years (New York: Palgrave,
2000), 200–10, 260–63; Nazih N. Ayubi, The State and Public Policies in Egypt since
Sadat (Reading: Ithaca Press, 1991), 221–24. 



article 2, 1970‒1985 125

legislative check on the political branches’ legislative authority. The

fact that Islamic legal issues were contested meant that the govern-

ment might be able to shape public opinion on some of these ques-

tions and to help promote a vision of Islamic law that would be

consistent with the economic and social policies that it wished to

impose. The new Egyptian constitution, adopted in 1971, thus made

a tentative move toward Islamism. Article 2 of the 1971 constitu-

tion contained the following phrase: “Islam is the religion of the

state, Arabic is the official language, the principles of the Islamic

sharì 'a shall be a chief source of legislation (mabàdi" al-sharì 'a al-

Islàmiyya maßdarun ra"ìsìun li-’l tashrì ' )” (case endings and emphasis

added).3

In its original form, Article 2 did not (as some Islamists had hoped)

make the principles of the sharì 'a supreme over all other sources of

legislation. Thus, it seemed, a law would not be invalid if it were

inconsistent with the principles of sharì 'a. Furthermore, Article 2 was

vague about what the principles of the sharì 'a were. It did not spec-

ify how these principles were to be identified and interpreted and

thus left unanswered the question as to what these principles might

require. In short, Article 2 as adopted in 1971 seemed to be a sig-

nal that the government wanted to negotiate with Islamists to see

whether a public consensus could be reached both about the role

that Islamic norms should play in shaping Egyptian legislation and

about the way in which Islamic norms should be identified. After

the adoption of the 1971 constitution, the executive branch and leg-

islature, each controlled by the ruling party, began a dialogue with

Islamists on these important questions.

3 Arab Republic of Egypt, Dustùr Jumhùriyyat Mißr al-'Arabiyya (Constitution of the
Arabic Republic of Egypt) (1971), Article 2. Future references to this constitution
will be referred to as Egyptian Constitution. For a discussion of the nuances in this
language, see Israel Altman, “Islamic Legislation in Egypt in the Early 1970’s,”
Asian and African Studies 13 (1979): 202–6; Clark Lombardi, “Islamic Law as a Source
of Constitutional Law in Egypt: the Constitutionalization of the Sharia in a Modern
Arab State,” Columbia Journal of Transnational Law 37.1 (1988): 86–88. Article 9 gave
Islamic law a further role in shaping legislation dealing with women’s issues. It
asserted that the state would not give women any rights that they had not had
under Islamic law. Egyptian Constitution, Article 9.
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II. The spread of Islamism after the adoption of Article 2

After the adoption of the constitution, Sàdàt allowed Islamists back

into the public sphere. His government released members of the

Muslim Brotherhood who had been jailed under Nàßir, and he

allowed the Muslim Brotherhood to publish journals again.4 Although

the government continued to conduct surveillance on Islamist orga-

nizations in order to monitor and, if necessary, suppress violent mil-

itant movements, it tolerated non-violent Islamist activities.5 Given

new freedom to organize, publish, and criticize (within limits) the

government, Islamists of every type became increasingly vocal, and

amassed new followers. Islamists did not, however, unite behind a

single vision of Islamism. Competing factions saw an opportunity to

influence the path of state legislation, and this brought latent ten-

sions into the open.

Seeing an opportunity to re-establish their traditional Islamic role

as the religious check on executive authority, the 'ulamà" of al-Azhar

became more assertive in the early 1970s. In an interesting exercise

in neo-traditionalism, al-Azhar apparently developed a draft code of

fiqh.6 In 1976, it set up a committee to propose legislative reforms,

and shortly thereafter, it began to call openly for the government to

revise its codes to ensure that they were consistent with (what they

took to be) the principles of the Islamic sharì 'a.7 During this same

4 See Gilles Kepel, Le prophète et pharaon, trans. Jon Rothschild as Muslim Extremism
in Egypt: The Prophet and Pharaoh (Berkeley: University of California Press, 1985), 74;
Emmanuel Sivan, Radical Islam: Medieval Theology and Modern Politics (New Haven:
Yale University Press, 1985), 120. 

5 On the continuing governmental repression of radical Islamic organizations, see
Shimon Shamir and Ran Segev, “The Arab Republic of Egypt,” in MECS I
(1977–78), 296–97 and accompanying citations; see also Sa"ad Eddin Ibrahim,
“Islamic Activism and Political Opposition in Egypt,” Egypt, Islam and Democracy:
Twelve Critical Essays (Cairo: American University in Cairo Press, 1996), 55–56. On
Islamists’ appreciation of the government’s new policies, see Sivan, Radical Islam,
120. 

6 The codes were prepared by the Academy of Islamic Studies (Majma' al-Bu˙ùth
al-Islàmiyya), which was the think tank set up within al-Azhar to discuss issues of
the age from an Islamic perspective. On the institution, see Jacob Skovgaard-Petersen,
Defining Islam for the Egyptian State: Muftìs and Fatwàs of the Dàr al-Iftà (Leiden: E.J.
Brill, 1997), 186–88. For their proposed codes, see ibid., 201. 

7 See Malika Zeghal, “Religion and Politics in Egypt: The Ulema of Al-Azhar,
Radical Islam, and the State,” International Journal of Middle East Studies 31 (1999):
380–83; see also Rudolph Peters, “Divine Law or Man-Made Law?,” Arab Law
Quarterly 3 (1988): 238. A draft of one proposal is found in Ghali Shoukri, Egypt:
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period, the lay Muslim political organizations, which had long had

an ambivalent relationship with the 'ulamà", began to demand a role

in shaping any Islamic reforms. The leaders of the Muslim Brotherhood

were apparently reaching a détente with the 'ulamà" during these

years, and often supported the 'ulamà"’s proposals. Nevertheless, they

had their own agenda. Working through sympathetic members of

parliament, they began to push for their own legislative reforms.8

Furthermore, more radical lay organizations (groups referred to in

the aggregate as the jamà'àt) began to make significant inroads at

universities and in cities.9 As discussed earlier, these disparate groups,

each apparently drawing inspiration from the later writings of Sayyid

Qu†b, were deeply skeptical about the competence and integrity of

the 'ulamà".10

The Portrait of a President, 1971–1981 (London: Zed Press, 1981), 443–47. This trans-
lation should be used with caution; Peters, who has checked it, asserts that it is
“not entirely trustworthy.” 

8 Members of the People’s Assembly who were sympathetic to the Muslim
Brotherhood began to introduce bills proposing their own amendments to laws that
they considered to be repugnant to the principles of the sharì 'a. See generally Peters,
“Divine Law or Man-Made Law?,” 233–40; and Altman, “Islamic Legislation,”
199–219. Utilitarian neo-ijtihàd, the method to which these figures was drawn, was
an enormously flexible method of interpreting Islamic law and developing Islamic
legislation and left considerable discretion to an interpreter. The proposed amend-
ments reflected the fact that the Brothers were drawing from socially conservative
sectors of society. Some bills sought to have the government start enforcing reli-
gious obligations such as the obligation to pay an alms tax (zakàh) or to fast dur-
ing Ramadan. See Peters, “Divine Law or Man-Made Law?,” 235, citing al-Da'wa,
vol. 26, no. 18 (Nov. 1977). Another bill proposed reinstating the traditional Islamic
penalty for theft, amputation of the right hand. Another sought to bar men from
serving as women’s hairdressers because, it was argued, the sharì 'a bars men from
touching women other than their wives and close relatives. For both of these bills,
see Peters, “Divine Law or Man-Made Law?,” 234, citing al-Da'wa, vol. 25, no. 2
(Aug. 1976); Altman, “Islamic Legislation,” 209–12, citing al-Ahràm, Feb. 12, 1975.
A number of other proposed bills sought to ban the practice of charging interest
on loans. See Altman, “Islamic Legislation,” 212–13. These bills did not exemplify
the progressive type of Islamic legal reform that Sàdàt’s ruling party had hoped to
make the centerpiece of their turn to Islam. The leaders of the People’s Assembly
thus used parliamentary procedures to quash these bills without debate. Peters,
“Divine Law or Man-Made Law?,” 233, 235; Altman, “Islamic Legislation,” 212–13.

9 On the spread of jamà'àt on university campuses and elsewhere, see Kepel, Le
prophète et pharaon, 132–41. For the way in which Islamist service organizations asso-
ciated with either the Brothers or the jamà'àt became important providers of basic
services in urban centers, see Ibrahim, “Islamic Activism,” 58–61.

10 For discussions of the jamà'àt during this period, and the way in which their
ideology derives from that of the Muslim Brotherhood, see, e.g., Olivier Carré,
“From Banna to Qutb to ‘Qutbism’: The Radicalization of Fundamentalist Thought
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In 1977, simmering tensions between the 'ulamà" and the jamà'àt
broke dramatically into the open when a radical Islamic organiza-

tion abducted and murdered Shaykh Mu˙ammad al-Dhahabì, a

prominent member of the Egyptian 'ulamà".11 The murderers justified

their actions by asserting the radical position that 'ulamà" who allied

themselves with an un-Islamic leader were non-Muslims, and thus

were legitimate targets of violence.12 When they were put on trial,

the killers took the opportunity to criticize publicly the toadying of

the 'ulamà" to the government, and the inability of the 'ulamà" to

properly interpret Islamic law.13

While the 'ulamà" and lay Islamists argued publicly for their respec-

tive visions of Islamic legislation, Islamists in the legal community

were also growing restless. Legal and judicial reforms of the Sàdàt
era had empowered the judiciary and the legal academy. During the

1970s, Islamist judges began to draw more overtly on Islamic legal

principles. For example, in 1979, the Court of Cassation for the first

time asserted not only that the principle of public policy would be

used to interpret and supplement Egyptian law, but that in Egypt it

would necessarily be informed by Islamic legal principles. 

Public policy represents the principles that aim at realizing the public
interest of a country, from a political, social and economic perspec-
tive. The concept is based on a purely secular doctrine that is to be
applied as a general doctrine. . . . However, this does not exclude that
[ public principle] is sometimes based on a principle related to reli-
gious doctrine in the case when such a doctrine has become intimately
linked with the legal and social order, deeply rooted in the conscience

under Three Regimes,” Egypt from Monarchy to Republic, ed. Shimon Shamir (Boulder:
Westview Press, 1995), 181–94; Chris A. Eccel, “Àlim and Mujàhid in Egypt:
Orthodoxy vs. Subculture, or Division of Labor?,” The Muslim World 68 (1988):
201–4; Saad Eddin Ibrahim, “Anatomy of Egypt’s Militant Islamic Groups: Method-
ological Notes and Preliminary Findings,” Egypt, Islam and Democracy: Twelve Critical
Essays (Cairo: American University in Cairo Press, 1996), 8–14. 

11 For some of Dhahabì’s history and the implications of the hostility that some
Islamist groups felt toward him, see Skovgaard-Petersen, Defining Islam, 218. For a
more detailed analysis of the abduction and murder, see Kepel, Le prophete et pharaon,
94–102. 

12 See Kepel, Le prophète et pharaon, 94–102. 
13 See Shukrì A˙mad Mußtafà, “Al-Naßß al-Kàmil lì Aqwàl wa-I'tiràfàt Shukrì

A˙mad Muß†afà, Amìr Takfìr wa-’l-Hijra, amàm Ma˙kamat Amn al-Dawla al-
'Askariyya al-'Ulyà 1977,” in Rif 'at Sayyid A˙mad, Al-Nabiyy al-Musalla˙ (London:
Riyà∂ Al Rayyis, 1991), Part I Al-Ràfi∂ùn, 53–109, analyzed in J. Jansen, The Dual
Nature of Islamic Fundamentalism (Ithaca: Cornell University Press, 1997).
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of society. . . . The definition [of public policy] is characterized by objec-
tivity, in accordance with what the general majority of individuals of
the community believe.14

More striking still was a decision by the Supreme Court, an insti-

tution that was soon to be reorganized and reestablished as the

Supreme Constitutional Court.15 In April 1976, the Supreme Court

issued an opinion suggesting that Article 2, as vague as it was, might

require all Egyptian law to be consistent with the essential principles

of sharì 'a.16 The Supreme Court decision was particularly striking

because the Supreme Court was widely considered to be weak and

generally susceptible to executive interference. That the Supreme Court

would interpret Article 2 to require Islamization of the law suggested

not only that there were Islamists in the upper reaches of the judi-

ciary, but that the government was permitting them to speak out.

III. Sàdàt’s Islamization policy and the amendment of Article 2 in 1980

As Islamism (and its internal divisions) became more visible, Sàdàt
did not seem to lose enthusiasm for his plan to Islamize Egyptian

law. If anything, he seems to have become more committed. Sàdàt’s
optimism may have been driven, in part, by a latent sympathy for

Islamism.17 Pragmatic considerations also probably played a role. The

14 Court of Cassation, Nos. 16 and 26, Year 48 (14 January 1979), trans. Maurits
Berger, “Public Policy and Islamic Law: the Modern Dhimmì in Contemporary
Egyptian Family Law,” Islamic Law and Society, 8 (2001): 88–122.

15 On the Supreme Court, see Baudouin Dupret and Nathalie Bernard-Maugiron,
“Introduction: A General Presentation of Law and Judicial Bodies,” Egypt and its
Laws, eds. Nathalie Bernard-Maugiron and Baudouin Dupret (Arab and Islamic
Law 22; London/The Hague/New York: Kluwer Law International, 2002), xxxiii–xxxv.

16 A petitioner had asked that a law be struck down as contrary to Article 2
because it was inconsistent with Islamic law. Although the Court refused to strike
down the law at issue, it did so on the grounds that the law at issue was, in fact,
consistent with the essential principles of the sharì 'a. Implicitly, the reasoning sug-
gested that the Court would strike down in the future laws that it believed to be
inconsistent. Peters, “Divine Law or Man-Made Law?,” 241 and n. 32.

17 Before Nàßir took power in the 1950s, Sàdàt had been in regular contact with
the Muslim Brothers. For his contacts with the Brothers, see, e.g., Ishak Musa
Husaini, The Moslem Brethren: The greatest of modern Islamic movements (Beirut: Khayat,
1956), 125–26; Richard P. Mitchell, The Society of the Muslim Brothers, reprint with
new intro. (New York: Oxford University Press, 1993), 89. 
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disputes among Islamists meant that the government would have

some flexibility to negotiate with various parties in order to come

up with a plan that met its needs. And ultimately, the Sàdàt regime

had little choice. As the 1970s progressed, the government’s policies

were becoming increasingly controversial among some of Nàßir’s tra-
ditional supporters. Although Egypt’s modest victories during the

1973 war with Israel had improved the popular standing of Sàdàt
and his government, lingering economic and social problems con-

tinued to haunt the regime. By January 1977, a decision to stop

subsidizing food commodities led to serious rioting.18 Furthermore,

over the course of 1977 and 1978, Sàdàt concluded a controversial

peace treaty with Israel. The government desperately needed a new

source of support, and “Sadat’s response to the growing opposition

to his economic and foreign policies was to intensify his pursuit of

Islamic legitimacy.”19

Kirk Beattie’s interviews with officials in the Sàdàt regime revealed

that, notwithstanding the doubts of some advisors, Sàdàt had become

convinced by the mid-1970s that his regime could negotiate suc-

cessfully a plan for Islamization that would appeal to a broad cross-

section of Islamists and would create significant Islamic support for

the regime.20 He thus initiated a series of public gestures, signaling

to the members of the ruling party and the public at large that there

might be a move toward Islamism—or, more precisely, toward a

vision of Islamization that would be accepted by a critical mass of

Islamists but would not interfere with the regime’s economic, polit-

ical and social initiatives. 

In 1975, the Ministry of Justice announced the formation of a

“Supreme Committee for Introducing Legislation According to the

Islamic sharì 'a.”21 The government’s continuing commitment to explor-

ing Islamization was also reflected in its plans for reform of the rul-

18 Vatikiotis, The History of Modern Egypt, 422. 
19 H. Hrair Dekmejian, Islam in Revolution (Syracuse: Syracuse University Press,

1985), 87. 
20 See Beattie, Egypt During the Sadat Years, 257–59.
21 Its achievements remained minimal. Although this Committee was headed by

a senior judge, it did not progress far with its reports. Peters, “Divine Law or Man-
Made Law?,” 236; Shamir and Segev, “The Arab Republic of Egypt,” in MECS I
(1977–78), 297. For citations to the entire list of proposed revisions, see Peters,
“Divine Law or Man-Made Law?,” 236 n. 17. 



article 2, 1970‒1985 131

ing party. From an early date, Sàdàt had planned to disband Nàßir’s
ruling party, the Arab Socialist Union and to establish in its place

a new ruling party, the National Democratic Party (NDP). The party

was to have its own new ideology, one that was considerably less

hostile to Islamist groups and the general ideals of Islamism than

Nàßir’s regime had been. “Ever since his election to the presidency

in 1970, Sadat ha[d] been aware of the lack of an ideological frame-

work within which his political goals could be presented and which

would fill the vacuum created by the decline of Nasserism, crystal-

lize the identity of his own regime and counterbalance radical ide-

ologies of the Left or the Right.”22 To clarify its new ideology of

“Democratic Socialism,” the government turned to Íùfì Abù ˇàlib.

Some have questioned Abù ˇàlib’s bona fides when it came to ques-

tions of Islamic legal reform.23 Nevertheless, as Chapter 6 suggested,

Abù ˇàlib had a history of advocating harmonization of Egyptian

law with Islamic legal principles, and when the opportunity arose,

he seemed to work diligently to achieve it.24

In 1975, Sàdàt asked Abù ˇàlib to write a book outlining a polit-

ical philosophy for the new regime. In response, he published a man-

ifesto in 1978.25 Combining socialist language with Islamist language,

22 Jacques Reinich, “Arab Republic of Egypt,” in MECS II (1977–78), 376–77. 
23 For example, Gilles Kepel described Abù ˇàlib as “an astute jurist trained in

the law schools of Paris” who “defused” the calls for Islamization of the law by
pretending to favor the drafting and promulgation of new Islamic codes. Kepel, Le
prophète et pharaon, 126–27. Michael Winter makes similar claims in “Islam in the
State: Pragmatism and Growing Commitment,” Egypt from Monarchy to Republic, ed.
Shimon Shamir (Boulder: Westview Press, 1995), 52.

24 Kepel and Winter do not explain why they reach their conclusion that Abù
ˇàlib’s Islamism was affected. There seems to be scant evidence to support this
view. As a law student, he wrote a dissertation that reflects the influence of Sanhùrì.
His Islamist sympathies were sufficiently unpopular with some Nàßirists in the 1960s
that he felt compelled to leave Egypt. Reviewing his work as a legislator in the
1970s, Altman concluded: “As speaker, he directed sharì 'a-related activity in the PA
[Peoples Assembly] and displayed personal interest and commitment to the appli-
cation of the sharì 'a according to that view.” Altman, “Islamic Legislation,” 207.
Beattie’s interviews with Abù ˇàlib in 1994 similarly left him convinced that the
speaker had pursued in good faith a plan to forge and implement a widely popu-
lar program of Islamization. See Beattie, Egypt During the Sadat Years, 170–72. The
critics may be reading back into the Sàdàt era the Mubàrak regime’s policy of
espousing Islamism while attempting at all costs to forestall it. They may also be
equating true “Islamization” with Islamization of the sort espoused by either al-
Azhar or the Muslim Brothers.

25 Íùfì Abù ˇàlib, “Ishtiràkiyyatùna al-Dìmùqràtiyya Ìdiyùlùjìyàt Thawra at Màyù Sana
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this work espoused a vision “of a gradual transition to multi-party

democracy, with a strong role for state activity and ownership in

economic matters and underpinned by a strong commitment to reli-

gious values.”26 More striking still, it echoed the 1976 opinion of the

Supreme Court, which had asserted that Article 2 required the gov-

ernment to ensure that all laws conform to Islamic norms: “According

to constitutional stipulation, the legislator is committed in enacting

new legislation after 1971, to go back to the sharì 'a and shun any

regulation that appears contradictory to a given Islamic principle or

source.”27

Publication of Abù ˇàlib’s manifesto was followed by concrete

public steps toward implementing executive-sponsored Islamic reform

of the legal system. Shortly after his manifesto was published, the

NDP elected Abù ˇàlib as Speaker of the People’s Assembly,28 and

created parliamentary committees charged with the task of prepar-

ing draft Islamic revisions to the codes of Egyptian law then in

force.29 The government apparently planned to negotiate the terms

of Islamization so as to achieve maximum possible support, without

giving up ultimate control over the process. Judging from his doc-

toral dissertation, Abù ˇàlib had at one time been impressed by the

type of comparative legal scholarship that Sanhùrì exemplified.30 The

divisive debates in 1948 about the Islamic character of Sanhùrì’s
civil code, however, made clear that neo-traditionalists and champions

of utilitarian neo-ijtihàd were unwilling to accept as legitimately

“Islamic” a new code that was checked only against principles identified
through comparative neo-taqlìd. As the drafting committees drafted

new codes, they consulted with various Islamist constituencies, including

the judiciary and al-Azhar.31 President Sàdàt, around this time, is

1971,” al-Iqtißàdì, July 16, 1978; also published separately (Cairo: Publisher unknown,
1978), according to Beattie, Egypt During the Sadat Years, 169.

26 Beattie, Egypt During the Sadat Years, 171; Jacques Reinich, “The Arab Republic
of Egypt,” in MECS II (1977–78), 391–92.

27 See Abù ˇàlib, Ishtiràkiyyatùna al-Dìmuqràtiyya, 13–14, as translated in Beattie,
Egypt During the Sadat Years, 169. 

28 See Israel Altman, “The Arab Republic of Egypt,” in MECS III (1978–79), 393. 
29 See Kepel, Le prophète et pharaon, 184.
30 Soufy Hossain Abou-Talib (Íùfì Óusayn Abù ˇàlib), Le periculum rei venditae en

droit roman et en droit Musulman (Cairo: Imprimerie Université du Caire, 1958). 
31 Peters, “Divine Law or Man-Made Law?,” 236; Kepel, Le prophète et pharaon,

184, n. 13; see also Bernard Botiveau, “Islamiser le Droit?: l’éxample égyptien,”
Maghreb-Mashrek 126 (1989): 10–25 nn. 16–17; and Skovgaard-Petersen, Defining Islam,
201. 



article 2, 1970‒1985 133

also reported to have arranged weekly meetings with Islamist figures

who could help advise on Islamist youths’ understandings of Islamic law.32

The most dramatic evidence that the government was committed

to proceeding with negotiated Islamization was the decision to amend

Article 2. On July 17, 1979, one-third of the members of the People’s

Assembly together proposed that the constitution be amended.

According to the proposal, Article 2 would no longer provide that

Islamic law was merely “a” chief source of Egyptian legislation.

Rather it would provide that “. . . the principles of Islamic sharì 'a
are the chief source of legislation” [italics added] (mabàdi" al-sharì 'a
al-Islàmiyya al-maßdar al-ra"ìsì li-"l-tashrì').33 On July 19, the People’s

Assembly approved the change in principle and, following normal

procedures, sent the draft to a committee to be chaired by Íùfi Abù
ˇàlib, which was to prepare an official report describing the effect of

the proposed amendment. On April 30, 1980, the People’s Assembly,

dominated by the government party, overwhelmingly approved the

amendment, and on May 22, 1980, the amendment was ratified by

a popular vote and became law.34

What did the legislature think that it was accomplishing by this

amendment? The official committee report concluded that the change

would require the government to take steps to ensure that all Egyptian

legislation was consistent with the principles of the Islamic sharì 'a:

[The amendment] means that it is imperative to review the laws which
were in effect before the Constitution of 1971 and to amend these
laws in such a manner as to make them conform to the principles of
Islamic law. . . .35

The report was deeply ambiguous, however, as to both the timing

of the reforms and the type of “Islamic” legal norm that the state

32 Beattie, Egypt During the Sadat Years, 259. 
33 Israel Altman, “The Arab Republic of Egypt,” in MECS III (1978–79), 408,

summarizing the reports in al-Ahràm of July 3, 16, 18, and 19, 1979; Israel Altman,
“The Arab Republic of Egypt,” in MECS IV (1979–80), 344. See also Peters,
“Divine Law or Man-Made Law?,” 236 n. 19.

34 On the parliamentary vote, see Altman, “The Arab Republic of Egypt,” in
MECS IV (1979–80), 344. Although the official vote-count seemed to show over-
whelming support for the amendment, a surprisingly low turnout seemed to reflect
serious reservations among non-Muslims about the amendment of Article 2.

35 Excerpt from the Report of the Drafting Committee, trans. in Hatem Laly
Gabr, “Interpretation of Article Two of the Constitution,” Human Rights and Democracy,
eds. Kevin Boyle and Adel Omar Sherif (London: Graham and Trotman, 1996),
219. 
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would be obliged to respect. With respect to timing, the committee

indicated that the legislature should be given some time to Islamize

the laws, although it did not give any specific timetable: “[T]he

change of the entire legal system should not be contemplated with-

out giving the lawmakers an opportunity and a reasonable period of time

within which to collect all legal materials and amalgamate them into

a complete system within the framework of the Qur"àn, the Sunna,36

and the opinions of learned Muslim jurists and Imams” (emphasis

added).37 The ambiguity about timing did not attract much notice

at the time that Article 2 was adopted, because the government was

already in the process of drafting Islamic reforms, and people expected

them to be issued long before a “reasonable” period of time had

elapsed. The next chapter will describe, however, how the govern-

ment unexpectedly abandoned its plans for proposing Islamic reforms,

and the ambiguity about timing would later become a major prob-

lem for the courts trying to interpret Article 2.

With respect to the types of Islamic norms to which the state

would defer, there was further uncertainty. If all Egyptian legislation

had to be consistent with the principles of the Islamic sharì 'a, it

would have been helpful if the constitution had given the legislature

and courts some guidance as to how these principles were to be

identified and interpreted. On this point, however, the drafting com-

mittee was extraordinarily vague, noting nebulously that, when the

legislature decides what “the principles of the Islamic sharì 'a” require,

it must consider the “Qur"an, the Sunna, and the opinions of learned

jurists and imams.”38 Other passages did not shed more light on the

matter. The committee stated elsewhere only that a legislator draft-

ing laws would be required to

. . . have recourse to the rules of the sharì 'a in its quest for the rule of
law which it is seeking to the exclusion of any other system of law;

36 The sunna is the example of the Prophet as described in the ˙adìth literature.
37 Report of the Drafting Committee. I have adopted here and elsewhere in this

book the translation by Hatem Gabr in “Interpretation of Article 2 of the Constitution,”
in Human Rights and Democracy: The Role of the Supreme Constitutional Court of Egypt,
Kevin Boyle and Adel Omar Sherif, eds. (CIMEL Book Series No. 3; London:
Kluwer, 1996), 219. There was apparently a lack of consensus about how much
time the parliament should be given to enact its reforms. See, e.g., the discussion
in Peters, “Divine Law or Man-Made Law?,” 236 n. 20, citing, inter alia, the com-
ments of Dr. Mu˙ammad 'Alì Ma˙jùb, Chairman of the Parliamentary Committee
for Religious Affairs in al-Ahràm, May 25, 1980.

38 Excerpt from the Report of the Drafting Committee, trans. in Gabr, “Inter-
pretation of Article 2 of the Constitution,” 219.



article 2, 1970‒1985 135

and in case it does not find the sharì 'a’s clear ruling, then it should
apply the approved methods of deducting legal rules from the autho-
rized sources of endeavor in Islamic jurisprudence. These may help
the Legislator in reaching a ruling which does not contradict the prin-
ciples and general framework of the sharì 'a.39

Sàdàt presumably left Article 2 ambiguous about how the govern-

ment would interpret sharì 'a, because he needed to maintain flexibility

to negotiate a broadly popular form of Islamization. That he was

willing to enact such a potentially explosive clause in such an ambigu-

ous fashion suggests that he believed the political branches would

remain actively involved in shaping Islamic reform and further that

he expected the ruling party to retain control over the judiciary—

which would ultimately be responsible for vetting the law for con-

sistency with Article 2. As it turned out, neither of these assumptions

was accurate.

IV. The political branches’ retreat from their policy of top-down 

Islamization, 1980–1985

Immediately after the amendment of Article 2, the People’s Assembly

proceeded with its plans to negotiate and enact Islamic codes. In

the second half of 1980, the Islamic codification committees com-

pleted preliminary drafts of six new codes: civil law, procedure, evi-

dence, penal law, commerce, and maritime commerce.40 They

submitted these codes to the University of al-Azhar for review, and

in January 1981 the university formally approved these drafts. (This

approval seems not to have been a rubber stamp, since al-Azhar

apparently rejected draft amendments to the laws governing, among

others, banking and social insurance. The committees thus had to

39 Ibid.
40 The codes were published as appendices to the transcripts of the daily pro-

ceedings of the People’s Assembly: Majlis al-Sha'b, Ma∂ba†at Majlis al-Sha'b, July 1,
1982. They were also summarized in al-Ahràm on July 12, 1982, Nov. 11, 1982,
Nov. 14, 1982, and Dec. 6, 1982. The legislative history is discussed in Majlis al-
Sha'b, Ma∂ba†at Majlis al-Sha'b, July 1, 1982, and May 4, 1985. See Enid Hill, “Law
and Courts in Egypt: Recent Issues and Events Concerning Islamic Law,” The
Political Economy of Contemporary Egypt, ed. Ibrahim Oweiss (Washington D.C.: Center
for Contemporary Arab Studies, 1990), 263 n. 44; and Peters, “Divine Law or
Man-Made Law?,” 237–38. 
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redraft sections of these codes.)41 After approval by al-Azhar, Abù
ˇàlib sent the draft codes to legislative committees that, pursuant to

normal Egyptian legislative practice, would prepare reports that would

be used to debate the codes prior to final adoption. 

Shortly after the amendment of Article 2, Sàdàt’s dream of nego-

tiating a program of quick Islamization began to sour. As it grew

closer to publicly unveiling the codes that had been drafted by Abù
Tàlib and approved by the leading neo-traditionalists at al-Azhar,

the regime apparently grew concerned about the criticisms that other

Islamist factions might level at the code. Making clear that it would

not tolerate criticism of the codes that it had produced, the gov-

ernment in 1981 banned the Muslim Brothers’ publications and

imprisoned its leaders (along with the known leaders of radical

jamà'àt).42 Not surprisingly, the lay Islamist groups and their sympa-

thizers grew increasingly suspicious of the regime’s commitment to

Islamization—or at least they worried that the government’s vision

of Islamization would be very different from their own. After the

amendment of Article 2, these groups became more confrontational.43

The escalating tensions exploded on October 6, 1981, when an

extremist Islamic cell within the army assassinated Sàdàt during a

military parade. 

After the assassination, executive power transferred smoothly to

Óusnì al-Mubàrak, but the transition led to a dramatic change in

the ruling regime’s attitude toward Islamization.44 Mubàrak quickly

reestablished a state of emergency, and the new regime began incre-

41 Peters, “Divine Law or Man-Made Law?,” 237 n. 21, citing articles in al-
Ahràm, April 22, 1979, December 3, 1980, and June 24, 1982. 

42 Observers were unsure whether the crackdown symbolized a permanent rever-
sal of the government’s liberalization policies or whether it was simply a tactical
retreat—a warning that radical elements must continue to work within the bounds
permitted by the government. The International Herald Tribune and Ha"aretz took the
former view on September 8, 1981. The Manchester Guardian and Ma"ariv took the
latter. For a digest of contemporary Egyptian and foreign news accounts and an
analysis, see Ami Ayalon, “The Arab Republic of Egypt,” in MECS V (1980–81),
427–33 and accompanying endnotes.

43 For a list of the most serious riots and terrorist attacks and extensive refer-
ences to contemporary newspaper accounts of the tensions, see Ami Ayalon, “The
Arab Republic of Egypt,” in MECS V (1980–81), 427–28 and its extensive cita-
tions to Egyptian newspaper reports. 

44 See Eccel, “'Àlim and Mujàhid in Egypt,” 190–95; Kepel, Le prophète et pharaon,
191–222. 



article 2, 1970‒1985 137

mentally to dismantle the Islamization initiatives that Sàdàt had estab-

lished. The regime’s new policy revealed itself only gradually. Even

as the regime suppressed radical Islamists in the aftermath of the

assassination, it reached out to moderate Muslim leaders.45 A few

months after Sàdàt’s assassination, Mubàrak released many of the

figures arrested during Sàdàt’s final crackdown, including several

leading Muslim Brothers.46 For a time, the government also made a

point to be seen moving forward with its preparation of the Islamic

codes. On July 1, 1982, Íufì Abù ˇàlib distributed the six draft

Islamic codes to the floor of the People’s Assembly and sent them

to committee for a report to be prepared for the eventual debates

on the codes. Abù ˇàlib described the decision to enter this appar-

ent legislative endgame as the realization of the government’s promise

to engage in Islamization: “. . . [T]his venerable House has fulfilled

its pledge in record time. In forty months, this venerable house has

carried out this work which God willing will be everlasting.”47

Abù ˇàlib’s celebration was premature. As time went on, it became

increasingly clear that the new regime had decided to renounce its

predecessor’s Islamic policies. Shortly before the 1984 election, Íùfì
Abù ˇàlib’s term as Speaker of the People’s Assembly ended.48 Over

the protests of the opposition, the government ran the 1984 elec-

tions in an irregular manner that guaranteed a comfortable major-

ity for the ruling party.49 Thereafter, the speaker of the new People’s

45 For a digest of contemporary Egyptian and foreign newspaper accounts and
an analysis of the crackdown, see Ami Ayalon, “The Arab Republic of Egypt,” in
MECS VI (1981–82), 449–51; Vatikiotis, A History of Modern Islam, 439. 

46 Upon his release, a leading Muslim Brother, 'Umar al-Tilimsànì, was quoted
as saying that Egypt was in crisis and that all true Muslims should work with the
government. He himself would “support the Government as long as it adhered to
a policy of reforms.” His speech was reported in al-Jumhùriyya, December 25, 1981
and trans. in Ayalon, “The Arab Republic of Egypt,” in MECS VI (1981–82),
449–51. See also the newspaper reports of al-Tilimsànì’s speeches in al-Mußawwar,
January 1, 1982 and al-Sharq al-Awsa†, January 6, 1982, trans. in the same article. 

47 Ma∂ba†at Majlis al-Sha'b, session 70, 1–7, 1982, as trans. in Peters, “Divine Law
or Man-Made Law?,” 239. 

48 See Ami Ayalon, “The Arab Republic of Egypt,” in MECS VIII (1983–84),
362, 383 n. 50. 

49 Although 58 members of the New Wafd party had been elected, eight of whom
were known to be affiliated with the Muslim Brothers, the irregularities allowed 
the NDP to retain an overwhelming majority. See Ayalon, “The Arab Republic 
of Egypt,” in MECS VIII (1983–84), 362. The opposition complained credibly of
widespread unfairness in the election rules and of irregularities in the balloting. The
complaints were sufficiently serious and plausible that in 1987, the Supreme
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Assembly, Rif'at Ma˙jùb, used parliamentary procedures to shelve

all plans to Islamize the law.50 No plans were announced to draft

new ones. With that, the executive and legislature, each controlled

by the president’s ruling party, simultaneously abandoned their

attempts to negotiate some form of Islamization.

It is unclear when or why the government had decided to renounce

its public commitment to Islamization of the law. But by 1985, there

could no longer be any doubt that such a decision had been made.51

To quiet protest, the government in 1985 initiated a two-pronged

program to limit the public fallout. To forestall criticism that it was

anti-Islamic, the regime actively promoted Islamic culture and allowed

al-Azhar to censor the arts. Furthermore, even as it was celebrat-

ing Islam’s influence on Egyptian culture, it clamped down on 

public discussion of the now-abandoned plan for Islamization of the

civil law. The ruling party squelched any discussion of law in the

parliament, and many contemporary observers suggested that it 

suppressed debate in the press as well. In a nation in which the 

government exercises considerable control over the media, one observer

found that discussion of the Islamization issue dried up almost entirely

after 1985.52 Not surprisingly, what reporting the government per-

mitted seems to have been designed to refute any suggestions that

Egyptians were dissatisfied with government policy. In 1985, one of

Constitutional Court overturned the results of this election and ordered a new elec-
tion. In the new election, candidates associated with the Muslim Brothers had far
greater success. 

50 Ma˙jùb scheduled parliamentary “debate” on Abù ˇàlib’s six Islamic codes,
which had by this time been languishing in committee for almost three years. Debate
was to take place on May 4, 1985. But there was no debate. Ma˙jùb used par-
liamentary procedures to call a vote before any Islamist members of parliament
could speak, and then supervised a vote in which the members of the government
party exercised their overwhelming majority to reject the idea of adopting the codes
in their current form. Kepel, Le prophète et pharaon, 247. See also Hill, “Law and
Courts in Egypt,” 251–52; Skovgaard-Petersen, Defining Islam, 211–12. 

51 Enid Hill suggests that the government never really believed that Abù ˇàlib
would succeed in preparing Islamic codes and was forced to squelch them when
they appeared. See “Law and Courts in Egypt, 250–51. Rudolph Peters, on the
other hand, has suggested three reasons for what he calls the government’s “volte-
face”: a “hardening” of attitudes toward Islamists in the wake of the assassination
of Sàdàt, a fear of sectarian clashes, and concern about relationships with foreign
donors (particularly the U.S.) on whom the Egyptian economy increasingly relied.
See Peters, “Divine Law or Man-Made Law?,” 239.

52 Skovgaard-Petersen, Defining Islam, 212 n. 26. 
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the few reported comments on the government’s policy consisted of

implicit approvals by statements made by members of the 'ulamà"
with close ties to the government, who declared either that the laws

of Egypt were consistent with Islamic norms or that there was no

sin in delaying Islamization.53

Islamist factions (and the public at large) were not nearly so san-

guine about government policy as the selective reporting would imply.

After people rallied during the 1987 elections in support of opposi-

tion parties calling for the immediate application of the sharì 'a, the

government felt it was impossible not to respond in some way. The

government party, the NDP, pledged to “adhere to religious values

and to the sharì 'a as the chief source of legislation.”54 Nevertheless,

what mention there was of Islamization was invariably vague. The

government made no attempt to set a timetable for Islamization, nor

to define the principles of the Islamic sharì 'a. By this time, the regime

enjoyed sufficient control over society that it could not be forced

through normal political channels to do more.55 The closure of the

political arena led some disgruntled Islamists to violent resistance. 

V. Article 2 litigation and the evolving judicial role in shaping Islamization

As the political process closed, some Islamists decided that their best

chance to effect Islamization was through litigation. Islamization was

arguably more than a discretionary policy. Arguably, it was a policy

required by the constitution. Article 2 as revised made the princi-

ples of the sharì 'a “the chief source of legislation,” and a parliamentary

53 For example, the acting Muftì of the Republic, 'Abd al-La†ìf Óamza, granted
an interview in which he optimistically suggested that both he and the Shaykh al-
Azhar agreed they must not take stands on any political questions. (In fact, the
Shaykh al-Azhar could only have agreed with this proposition if he had had a sud-
den change of heart. A few months earlier he had explicitly called upon the par-
liament to adopt immediately new laws that were consistent with the principles of
the sharì 'a.) Skovgaard-Petersen, Defining Islam, 247, citing an interview with 'Abd
al-La†ìf Óamza in Rùz al-Yùsuf, May 6, 1985, 30–32. Similarly, in 1988, the newly
appointed Muftì of the Republic, Sayyid ˇan†àwì, appeared in a trial of radical
Islamists and stated that it was the duty of the People’s Assembly alone to decide
whether Egyptian law should be Islamized. 

54 See Ami Ayalon, “The Arab Republic of Egypt,” in MECS XI (1987), 334. 
55 See, e.g., the comment of Kepel, Le prophète et pharaon, 247.
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report had suggested that Article 2, as amended, obliged the polit-

ical branches within a reasonable period to ensure that Egyptian law

conformed to the principles of sharì 'a. Even if the political branches

failed in this responsibility, then the increasingly independent courts

might be willing to take it on. Islamists thus began to bring lawsuits

against numerous pieces of legislation that were arguably contrary

to Islamic principles. Ultimately, albeit perhaps with some reluctance,

the courts accepted the challenge that the political branches had

declined. As the confrontations between Islamists and the govern-

ment became increasingly violent, the courts, led by the Supreme

Constitutional Court, began to develop an official theory of Islamic

law and to measure state law for consistency with norms derived

through its official method of interpretation. The following chapter

will describe the judicial institutions that were entrusted with the

responsibility to interpret Article 2. Later chapters will discuss the

interpretation of Article 2 that the SCC developed and the recep-

tion of that theory by the public.



1 See, e.g., Enid Hill, “Majlis al-Dawla: The Administrative Courts of Egypt and
Administrative Law,” Islam and Public Law: Classical and Contemporary Studies, ed. Chibli
Mallat (CIMEL Arab and Islamic Laws Series 8; London: Graham & Trotman,

CHAPTER EIGHT

THE INTERPRETERS OF ARTICLE 2: 

THE EGYPTIAN COURTS AND THE SCC

In 1980, when Article 2 was amended, a new constitutional tribunal,

the Supreme Constitutional Court of Egypt had recently been estab-

lished as the highest authority on questions of constitutional inter-

pretation. Ultimately, the SCC was responsible for giving an

authoritative interpretation of Article 2. When the Court was first

confronted with Article 2 cases, it was a young and fairly weak insti-

tution seeking to establish itself as a respected, independent court.

It could not afford to offend either the secularists who controlled

the executive branch, nor the various Islamist factions in Egypt. The

SCC was also trying against difficult odds to impose a liberal con-

stitutional rule of law in Egypt. This chapter will discuss the Court,

its role in the Egyptian legal system, and the institutional concerns

of the justices on the Court in the 1980s and 1990s. Subsequent

chapters will explore the SCC’s Article 2 opinions and the way in

which the SCC’s institutional concerns and its commitment to lib-

eral democratic norms have helped to shape its interpretation and

application of Article 2. 

I. The structure of the Egyptian court system and the role of the SCC

The modern Egyptian legal system developed out of reforms in the

late nineteenth century. These reforms accompanied the adoption of

a national civil code and reflected an embrace of a positivist legal

system modeled on the French legal system. As Enid Hill has noted,

however, “French” institutions in Egypt have sometimes evolved in

a way slightly differently than they did in France.1 Furthermore, the
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Egyptian legal system has since developed institutions that are found

not in France, but in other civil law legal systems—such as the spe-

cial constitutional court.2

The courts of general jurisdiction for private actions and criminal

law are the national courts. Legal actions in this system are brought

initially in courts of first instance, and can be appealed to appeals

courts. The final appellate authority within the regular court system

is the Court of Cassation (al-Ma˙kamat al-Naq∂ ), and there is no appeal

from this court.3 Alongside the regular courts sits a parallel “admin-

istrative” court system with jurisdiction over challenges to executive

actions.4 The administrative courts also hear disputes between branches

of the government. If a person wishes to challenge an executive

action (or certain types of administrative decrees) on the grounds

that it is inconsistent with the powers granted to the executive (or

a particular administrative department) or with laws passed by the

legislature, he must bring a legal action in the administrative court

system.5 There is a hierarchy of administrative courts, beginning with

the courts of first instance (al-ma˙àkim al-idàriyya) and moving to the

appeals courts (ma˙àkim al-qa∂à" al-idàrì). The final authority within

the administrative court system is the High Administrative Court (Al-

Ma˙kama al-Idàriyya al-'Ulyà). There is no appeal from a decision of

the High Administrative Court. Alongside the national court system

and the administrative court system, there are courts with more spe-

1993), 212–18; Enid Hill, “Change and Continuity in an Egyptian Judicial Institution:
The Niyàba,” Law and Social Change: Problems and Challenges in Contemporary Egypt, 2nd
ed., eds. Cynthia Nelson and Klaus-Friedrich Koch (Cairo Papers in Social Science
2.4; Cairo: University of Cairo Press, 1983), 117–37. 

2 The most important of these is the Supreme Constitutional Court, discussed in
detail below. 

3 See Baudouin Dupret and Nathalie Bernard-Maugiron, “Introduction: A General
Presentation of Law and Judicial Bodies,” in Egypt and its Laws, Nathalie Bernard-
Maugiron and Baudouin Dupret, eds. (Arab and Islamic Law Series 22; London/The
Hague/New York: Kluwer Law International, 2002), xxviii–xxxi; Enid Hill, Mahkama!:
Studies in the Egyptian Legal System (London: Ithaca Press, 1979).

4 See Dupret and Bernard-Maugiron, “Introduction,” xxxi–xxxiii; Hill, “Majlis
al-Dawla,” 207–28; Adel Omar Sherif, “An Overview of the Egyptian Court System,”
Yearbook of Islamic and Middle Eastern Law 5 (1998–99): 15–16, 20–25.

5 For a general explanation of administrative courts in civil law systems, and par-
ticularly of the theoretical reasons why administrative cases could not be heard in
the regular courts of a civil law nation, see John Henry Merryman, The Civil Law
Tradition: An Introduction to the Legal Systems of Western Europe and Latin America, 2nd ed.
(Stanford, CA: Stanford University Press, 1985), 85–89.
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cialized jurisdictions which occasionally overlap with the jurisdiction

of the national and administrative courts. For instance, the state secu-

rity courts hear cases involving crimes against public security—mean-

ing, for all practical purposes, political crimes and terrorism.6 The

so-called military courts have a vaguely defined jurisdiction that

encompasses crimes by military personnel and crimes that involve

the state.7 The jurisdiction of these military courts overlaps to some

extent with the jurisdiction of both the regular courts and the state

security courts, and the executive has occasionally turned to them

when other sectors of the judiciary have proven less pliant than it

wishes.8

Since 1969, however, none of the courts described above has been

given jurisdiction over constitutional disputes. The right to exercise

constitutional review of legislation has been vested in special consti-

tutional tribunals—first in a transitional Supreme Court and then in

the Supreme Constitutional Court of Egypt. 

II. Constitutional review in the Egyptian legal system

For many decades, all Egyptian courts were authorized to consider

the constitutionality of legislation and could choose not to apply laws

that they held to be unconstitutional—a practice called “abstention

control.”9 Although courts generally did not exercise this in an

6 See Sherif, “An Overview of the Egyptian Judicial System,” 25–26; Adel Omar
Sherif, “The Origins and Development of the Egyptian Judicial System,” Human
Rights and Democracy: The Role of the Supreme Constitutional Court of Egypt, eds. Kevin
Boyle and Adel Omar Sherif (CIMEL Book Series 3; London: Kluwer, 1996),
24–27.

7 Because these are tribunals staffed largely by military officers rather than judges,
it is not clear whether these should properly be described as judicial courts.

8 For example, in the 1970s and 1980s, the judiciary, including the judges on
the State Security Courts, began to exercise increased independence from the exec-
utive, and to tie the hands of the government as it tried to suppress Islamists. As
a result, the government decided to move many of the more controversial cases
involving Islamists to the military courts, which are still very much under the con-
trol of the executive. For a discussion of this development, see Michael Farhang,
“Terrorism and Military Trials in Egypt: Presidential Decree No. 375 and the
Consequences for Judicial Autonomy,” Harvard International Law Journal 35 (1994):
225–36. 

9 See Enid Hill, “Establishing the Doctrine of Judicial Review in Egypt and the
United States,” The Role of the Judiciary in the Protection of Human Rights, eds. Eugene
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aggressive manner, President Nàßir did not like the idea of judges

retaining the theoretical power to overturn laws that the ruling party

had enacted. In 1969, therefore, Nàßir’s captive legislature enacted

Law No. 81 of 1969, which stripped the existing courts of the right

to determine which laws were unconstitutional. It then issued Law

No. 66 of 1970, which established a new Supreme Court to which

courts could refer cases when they had doubts about constitutional-

ity.10 The new 1970 Constitution incorporated the idea of a special

constitutional tribunal, but left the details of its operation to be set-

tled in the future by the legislature. While the legislature developed

implementing legislation, the Supreme Court served as a transitional

organ vested with the power of constitutional review.11

The process of developing implementing legislation for the new

constitutional court proved controversial and time-consuming. To

understand the delay, it is necessary to know that the regime had

established a new constitutional tribunal, in part, because it believed

that the regular courts and administrative courts were too indepen-

dent.12 It expected to create a tribunal whose justices would be sub-

ject to executive control. Reasserting themselves after years of executive

interference, the judiciary fought vigorously for a more independent

constitutional court. They vociferously insisted in public that the new

constitutional court, at the very least, should retain robust protec-

tions of judicial independence.13 The regime compromised. Law 48

Cotran and Adel Omar Sherif (CIMEL Book Series 5; London: Kluwer, 1997). On
abstention control specifically, see Awad Mohammed El-Morr, Abd El-Rahman
Nosseir, and Adel Omar Sherif, “The Supreme Constitutional Court and Its Role
in the Egyptian Judicial System,” Human Rights and Democracy: The Role of the Supreme
Constitutional Court of Egypt, eds. Kevin Boyle and Adel Omar Sherif (CIMEL Book
Series 3; London: Kluwer, 1996), 38–39. 

10 Adel Omar Sherif, Al-Qa∂à" al-Dustùrì fì Mißr [Constitutional Justice in Egypt],
(Cairo: Dàr al-Fikr al'Arabì, 1995), 88.

11 Arab Republic of Egypt, Dustùr Jumhùriyyat Mißr al-'Arabiyya (Constitution of the
Arabic Republic of Egypt) (1971), Articles 174–78. Future references to this con-
stitution will be to Egyptian Constitution.

12 See Dupret and Maugiron, “Introduction,” xxxv.
13 On the reemergence of an aggressively independent judiciary, see, inter alia,

Nathan Brown, The Rule of Law in the Arab World: Courts in Egypt and the Gulf
(Cambridge: Cambridge University Press, 1997), 94–107; Hill, “Majlis al-Dawla,”
220–225. James Rosberg, Roads to the Rule of Law: The Emergence of an Independent
Judiciary in Contemporary Egypt. (Ph.D. diss., Massachusetts Institute of Technology,
1995); James Rosberg, “Information and Liberty: The Development of the Rule of
Law in Authoritarian Regimes” available on-line at http://web.mit.edu/web~rjames/
www/ruleoflaw.pdf. Their success can be seen in the fact that the Mubàrak regime
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of 1979 established a Supreme Constitutional Court, which had con-

siderable independence.14 Although some judges of the SCC were

initially concerned that the protections for their independence were

insufficient, their fears were not realized—at least for the first twenty

years of the Court’s existence.15 The SCC strove in the 1980s and

90s to check executive abuses of power and defend citizens’ rights.

Under Law 48 of 1979, the SCC was entrusted with three main

duties. First, it was to serve as the final authority in case of a juris-

dictional dispute between two Egyptian courts. Second, at the request

of the government, it could issue authoritative interpretations of leg-

islative texts. Finally, and most important, it had the right to per-

form constitutional review in certain cases.16 The SCC’s jurisdiction

over constitutional cases raised in lower courts is complex. The SCC

does not have jurisdiction over every court case that raises a con-

stitutional challenge. According to laws governing the operation of

the Court, lower courts determine which constitutional claims can

be brought before the SCC—a function that is often referred to as

their “gate-keeping function.” As a result, all suits, including suits

that raise a constitutional claim, must be brought initially to one of

the other courts (national, administrative, security, and so forth). If

this court, as gatekeeper, decides that a legitimate constitutional issue

has been raised, it must refer the case to the SCC or, in the alter-

native, authorize the challenger to raise the constitutional issue before

the SCC.17 Once a case over which it has jurisdiction has been

was forced to make significant further concessions to the judiciary and to suffer a
series of embarrassing setbacks in the courts. For example, national and security
courts quashed convictions; administrative courts held that executive actions ban-
ning political activity or publications were inconsistent with the applicable laws. See
Rosberg, “Information and Liberty”; Brown, Rule of Law, 126–28; Hill, “Majlis al-
Dawla,” 223–27.

14 Law No. 48 (1979) (hereinafter, “SCC Law of 1979”). For a discussion of the
politics surrounding the laws establishing working procedures for the Court, and an
analysis of the safeguards designed to protect the Court’s independence, see Brown,
The Rule of Law, 102–3. For a complete discussion of the structure of the Court
and the way in which its judges are appointed and monitored, see Sherif, “An
Overview of the Egyptian Judicial System,” 17.

15 Brown, The Rule of Law, 103. Since 1998 and particularly since 2001, the
Egyptian government has worked with some success to stifle the SCC’s indepen-
dence. See Tamir Moustafa, “Law versus the State: The Judicialization of Egyptian
Politics,” Law and Social Inquiry 28 (2003), 924ff.” 

16 SCC Law of 1979, Art. 25.
17 SCC Law of 1979, Art. 29.
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properly referred, the Court must hear it. A symbiotic relationship

exists between the regular courts (or administrative courts) and the

SCC. The SCC relies largely on judges in these other courts to refer

cases to it; and the judges in these other courts themselves rely

entirely on the SCC to strike down legislation that they believe

unconstitutional.18

When formed, the Supreme Constitutional Court was headed by

a chief justice and staffed with a number of other justices. Law does

not set the exact number of justices, but from 1979 through 2000,

the period during which the SCC established its basic approach to

Islamic legal interpretation, nine justices served on the Court.19 A

judgment was final after seven justices signed it.20 A member of the

Court’s Commissioners’ Body in 1996 drew attention to the impor-

tance of the fact that, although decisions do not have to be unani-

mous, dissents are not published.21 Whether or not he is in the

majority, the chief justice will either write the opinion or will assign

it to a judge of his choosing. When the opinion is issued, it will not

reveal the votes of the justices. Indeed, such information must, by

law, be kept secret.22 How such a system may affect judicial politics

18 For a discussion of the way that the process works, see, e.g., Adel Omar Sherif,
“Constitutional Adjudication,” Egypt and its Laws, eds. Nathalie Bernard-Maugiron
and Baudouin Dupret (Arab and Islamic Law Series 22; London/The Hague/New
York: Kluwer Law International, 2002), 329–38; Sherif, “An Overview of the
Egyptian Judicial System,” 19–20.

19 El-Morr, Nosseir, and Sherif, “The Supreme Constitutional Court and Its Role
in the Egyptian Judicial System,” 42–43. In 2001, in an attempt to tame the lib-
eral activist judges then on the SCC, the government arranged for the number of
judges to be increased. See Moustafa, “Law versus the State,” 924–25. 

20 El-Morr, Nosseir, and Sherif, “The Supreme Constitutional Court and Its Role
in the Egyptian Judicial System,” 42–43; Adel Omar Sherif, “The Freedom of
Judicial Expression,” Human Rights and Democracy: The Role of the Supreme Constitutional
Court of Egypt, eds. Kevin Boyle and Adel Omar Sherif (CIMEL Book Series 3;
London: Kluwer, 1996), 142. 

21 If the seven justices on the Court cannot agree about the proper outcome, the
Court will simply issue one opinion, and the dissenting justices will not be permit-
ted to explain their contrary position. If there are three or more conflicting posi-
tions, the chief justice counts the number of votes for each position and identifies
the two positions that have the most support, and drops all the others. The jus-
tices are then required to cast their votes again, and are only permitted to vote for
one of the two remaining opinions. For a complete discussion of the process, see
Sherif, “The Freedom of Judicial Expression,” 137–58.

22 Sherif, “The Freedom of Judicial Expression,” 144–45.
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is not entirely clear, but the power to write or assign opinions com-

bined with the absence of dissents could give the chief justice extra-

ordinary power to shape the Court’s jurisprudence.23

III. Institutional and ideological concerns of the SCC

The SCC is a relatively new institution that has, since 1979, served

as the final authority on questions of constitutional interpretation.

To what end has the SCC exercised its power? First, the justices of

the SCC through the 1990s showed a marked, occasionally self-serv-

ing, concern with defining and enforcing the separation of powers

among the branches of the Egyptian government. In practice, this

meant curbing executive abuses of power,24 guaranteeing the integrity

of national elections,25 and promoting the rights of speech and asso-

ciation with the explicit goal of empowering civil society to check

executive power.26

23 One might suspect that this type of system means that, so long as the chief
justice is in the majority, the justices have little incentive to compromise in their
opinions. One jurist seems to have suggested that this is a serious problem. See the
veiled comments in Sherif, “The Freedom of Judicial Expression,” 153. Over time,
the SCC’s jurisprudence might be subject to somewhat unpredictable swings as the
personnel on the Court change. 

24 For example, in Case No. 22, Judicial Year 2 (May 4, 1985), the Supreme
Constitutional Court limited the President’s power to define his own emergency
powers. It struck down a decree law enacted by the President on the grounds that
it was not, in fact, necessary to deal with any real emergency. For a chief justice’s
summary of the Court’s philosophy and the jurisprudence to date in this area, see
Dr. Awad El-Morr and Adel Omar Sherif, “The Separation and Powers and Limits
on Presidential Powers under the Egyptian Constitution,” Human Rights and Democracy,
63–73.

25 The Court has several times struck down laws governing the administration of
national elections. See Case No. 131, Judicial Year 6 (May 16, 1987); Case No.
23, Judicial Year 8 (April 15, 1989); Case No. 14, Judicial Year 8 (April 15, 1989);
Case No. 37, Judicial Year 9 (May 19, 1990).

26 For example, the Supreme Constitutional Court has struck down a law ban-
ning any political party opposed to peace with Israel. Case No. 44, Judicial Year
7 (May 7, 1998). It has also overturned laws interfering in the structure of work-
ers’ syndicates. See, e.g., Case No. 6, Judicial Year 15 (April 15, 1995). For a chief
justice’s summary of the Court’s philosophy and the jurisprudence through 1997,
see Dr. Awad El-Morr and Adel Omar Sherif, “Democratic Participation,” Human
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Not surprisingly, the SCC also acted to protect the courts’ power

to check legal or administrative abuses and its own specialized power

to exercise constitutional review over most government action.27 In

short, during the 1980s and 90s the courts and the SCC in partic-

ular tried to ensure what Americans would think of as procedural

due process. That is to say, they tried to protect individuals from

executive and legislative abuse of power by (1) requiring the politi-

cal branches to act only through the mechanisms permitted them

by the Constitution, and (2) ensuring that the political branches

remain subject to criticism for offensive actions. Historically in Egypt,

the “rule of law, as envisioned by judges, focuses on achieving fair-

ness and equity in application of the law much more than it focuses

on making good law.”28

Starting in the early 1990s, however, the SCC also began to go

beyond the traditional focus on procedural safeguards of rights, to

define for itself the scope of substantive individual rights, and to

strike down laws that impose on them. It also started to identify cer-

tain constitutional principles that the executive branch or private cit-

izens may never violate. Even if the political branches, acting through

legitimate democratic means, explicitly create laws that permit cer-

tain types of behavior, these laws will have no effect if they lead to

violations of essential rights. Thus, as Nathan Brown puts it, since

the early 1990s the Court 

has departed from th[e] traditional judicial focus to advance a sub-
stantive, and not simply procedural, view of the rule of law. When its
decisions over its first decade and a half are taken together, a vision
emerges of an admittedly political jurisprudence . . . [T]he mandate of
the court to render authoritative rulings on constitutional issues com-
pels a more adventurous interpretive role than is usual for Egyptian
courts, because of the vagueness (which often seems intentional) and
contradictions contained in the 1971 constitution. (As mentioned above,

Rights and Democracy: The Role of the Supreme Constitutional Court of Egypt, eds. Kevin
Boyle and Adel Omar Sherif (CIMEL Book Series 3; London: Kluwer, 1996), 76–84,
and Yakoot Alashmawy and Adel Omar Sherif, “Freedom of Expression,” Human
Rights and Democracy, 129–36. For a more recent summary by one of the Court’s
counselors, and an explicit statement regarding the connection between free expres-
sion and a functioning civil society, see Adel Omar Sherif, “Constitutional Adju-
dication,” 340.

27 For examples, see Sherif, “Constitutional Adjudication,” 339–400. 
28 Brown, The Rule of Law, 118. 
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one of the chief characteristics of the constitution is to combine vague
liberal language on rights and freedoms with specific, often authori-
tarian language empowering the executive.) Working with such a text,
it becomes virtually impossible to claim that the Court is simply mechan-
ically applying a self-evident text.29

The Supreme Constitutional Court’s move to define and protect indi-

vidual rights in the 1990s is of great interest here because, as later

chapters will show, it may have helped to shape the Court’s inter-

pretation of Article 2.

In an important comparative article, Baber Johansen pointed 

out that like some recently created European constitutional courts,

the Supreme Constitutional Court has consistently held that the 

constitution must be interpreted as an organic whole.30 In reading

the constitution holistically, the Court has tried to ensure that it will

interpret constitutional provisions guaranteeing individual rights in

such a way that there are no inconsistencies with other constitutional

provisions. The SCC’s constitutional jurisprudence is thus not sup-

posed to be an agglomeration of different jurisprudences, such as

“free speech jurisprudence,” “voting rights jurisprudence,” “equal

rights jurisprudence,” and so on. Rather, it is supposed to be an

internally consistent whole in which the various clauses are inter-

preted simultaneously and underlying principles elucidated. The third

chief justice of the Court once described the Court’s job as one of

developing

. . . a homogenous understanding [of constitutional norms] that trans-
forms these norms into a coherent texture between whose parts, there
is no discord. The straight completion of the constitutional building
will rise through this organic unity, which characterizes the order of
the constitutional norms. This unity will realize the congruity of the
texts of the constitutions, and it will remove the obscurity that may
be mixed with it and the contradictions with which people may think
it to be afflicted. . . .31

To the extent that constitutional principles are ambiguous, they are

to be interpreted by reference to other principles that the SCC has

29 Brown, The Rule of Law, 119. 
30 Baber Johansen, “Supra-legislative Norms and Constitutional Courts: The Case

of France and Egypt,” The Role of the Judiciary in the Protection of Human Rights, eds.
Eugene Cotran, Adel Omar Sherif (CIMEL Book Series No. 5: London: Kluwer,
1997), 347–76.

31 Mu˙ammad 'Alì Balìj, in SCC vol. III, 4, cited and translated in Johansen,
“Supra-legislative Norms,” 365–66.
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already identified. Through this mechanism, the SCC has tried to

ensure that the principles remain consistent with each other. That

is to say, of the many possible meanings that an ambiguous textual

passage may have, the correct one is most consistent with constitu-

tional principles that the Court has already elucidated. The gaps in

the Court’s understanding of a constitutional text are constantly to

be filled in by triangulation against established constitutional princi-

ples. Starting with its second volume, the SCC’s official Court Reporter

began to list in an appendix some of the most important principles

that the Court had, to date, identified.32

To assist in the process of organic interpretation, the Court has

identified a handful of meta-principles that implicitly provide the uni-

fying thread for all constitutional principles. Among these the Court

has singled out four that are of particular importance. The first three

are the following: (1) an overarching principle requiring Egypt to

remain “democratic” and to respect the separation of powers; (2) a

commitment to equitable social and economic policy that balances

between the right to enjoy private property with the need for some

economic redistribution or regulation; and (3) a commitment to ensur-

ing that Egyptian law respects the “rule of law.”33 The Court has

interpreted this last principle as requiring the government to respect

human rights, including ones widely recognized as fundamental human

rights in international agreements and by constitutional courts around

the world.34 More recently, the Court has argued that Article 2 cre-

ates a fourth meta-principle—namely, that Egyptian law must respect

the principles of the sharì'a. The following pages will discuss the first

three principles. In subsequent chapters, I will address the Court’s

interpretation and application of the fourth principle.

32 My thanks to Baber Johansen for pointing out the importance of this point.
33 See, e.g., SCC Justice Adel Omar Sherif ’s article, “Constitutional Law,” Egypt

and its Laws, eds. Nathalie Bernard-Maugiron and Baudouin Dupret (Arab and Islamic
Law Series 22; London/The Hague/New York: Kluwer Law International, 2002),
318–19. The Court’s meta-commitments to democracy and human rights are cer-
tainly reflected in the conferences that were held with the active cooperation of the
Court. The proceedings have been published and co-edited by one of the Court’s
commissioners: Human Rights and Democracy and The Role of the Judiciary in the Protection
of Human Rights.

34 See discussion below. 
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A. The commitment to democracy and separation of powers

As noted already, the SCC was during its first twenty years com-

mitted to ensuring that executive power was checked and that the

separation of powers respected. To explain its evolving jurisprudence

and to tie it in with aspects of its substantive rights jurisprudence,

the Court has identified the protection of democracy and separation

of powers as one of the overarching goals of the Egyptian constitution.35

B. The commitment to equitable social and economic policies

Early in its history, the SCC developed a jurisprudence of economic

rights. The SCC apparently moved aggressively in this area of con-

stitutional law because economic policy-making in Egypt had been

hampered by political battles over the role of the private sector in

the economy—battles that were exacerbated by insecurity arising

from mixed signals in the constitution regarding property rights.36

When the regime of Jamàl 'Abd al-Nàßir held power in the 1950s

and 1960s, it was heavily influenced by communist regimes. The

government moved quickly to redistribute wealth from the private

sector to the public sector, where, supposedly, it would be managed

for the common weal. When Anwàr Sàdàt took power in 1970 and

prepared the 1971 Constitution, he wished to reinvigorate the pri-

vate sector. Articles 29–36 of the constitution, which deal with prop-

erty rights, represent a curious mixture of provisions. The echoes of

communism are heard in several provisions which provide for cen-

tral planning and limits on private ownership.37 On the other hand,

35 See, e.g., Sherif, “Constitutional Law,” 318–19. Also of interest is a summary
of the SCC’s jurisprudence written in English by chief justice 'Awad El-Morr and
published in a special section (paginated in English numerals) at the back of SCC,
vol. VII. See Human Rights as Perceived by the Supreme Constitutional Court of
Egypt,” SCC, vol. VII, 2ff., particularly the discussion at 2–14. Of interest too is
Dr. El-Morr’s article, “Towards a Universal Declaration of Democracy,” SCC vol.
VII, 122–132. For recent SCC moves away from its commitment to checking exec-
utive power, see Moustafa, “Law versus the State,” 294ff. 

36 This argument has been made most persuasively by Enid Hill in “The Supreme
Constitutional Court of Egypt on Property,” Le prince et son juge: droit et politique dans
l’Égypte contemporaine, eds. Nathalie Bernard Maugiron and Baudouin Dupret, a spe-
cial issue of Egypte/Monde Arabe 2 (1999): 55–92. My discussion draws in many ways
upon her analysis in that article.

37 Article 30 calls the public sector “the vanguard of progress in all spheres.”
Article 32 requires the state to establish laws regulating private capital, “in the
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several provisions require the protection of private property and reim-

bursement for expropriation.38

All in all, the property provisions represent a cautious attempt to

reorient the regime away from the statist model of the Nàßir years,
without repudiating popular socialist rhetoric about property. Not

only is the 1971 constitution schizophrenic on the subject of prop-

erty rights, but, during the 1970s, the government was inconsistent

in its policies. The government tried to implement liberal reforms

that assumed protection of private property rights. Nevertheless, pow-

erful vested interests were in favor of the status quo, and laws pro-

viding for privatization or desequestration (returning seized properties)

were hamstrung by laws on the books or by misguided reforms. In

the confusion, a number of property owners turned to the courts

and filed claims for property that had been seized by the state or

sought to overturn regulations that limited their right to use or dis-

pose of property. When the Supreme Constitutional Court began to

hear cases in 1979, it quickly focused its attention on these prop-

erty cases as ones particularly in need of resolution.39

Early on, the SCC identified in Articles 29–36 conflicting princi-

ples requiring the protection for private property but also the pro-

tection of “a balance of income, of protecting legitimate earnings

and of realizing an equitable sharing of public expenses and respon-

sibilities.”40 From these, it concluded that legislation must strike a

pragmatic balance between the competing principles. The Court thus

service of the national economy within the framework of the development plan
without abuse or exploitation. The ways of its utilization shall not contradict the
welfare of the people.” Article 37 states that the law shall set a maximum limit on
land ownership for the purpose of preventing exploitation of farmers. On the other
hand, there are hints that ownership provides rights. 

38 Article 32’s command not to establish abusive laws could be construed as pro-
tecting private owners from unfair seizure. Articles 34 and 35, which provide pro-
tections for those whose land is expropriated, reinforce such a suggestion. 

39 See generally the article and digests of cases by Chief Justice Awad El Morr,
“The Status and Protection of Property in the Constitution,” Human Rights and
Democracy: The Role of the Supreme Constitutional Court of Egypt, eds. Kevin Boyle 
and Adel Omar Sherif (CIMEL Book Series 3; London: Kluwer, 1996), 115–27;
and Enid Hill, “The Supreme Constitutional Court of Egypt on Property.”

40 See, e.g., Case No. 1, Judicial Year 1 (March 2, 1985). The quote is taken
from Adel Omar Sherif ’s summary discussion of the Court’s fundamental principle
of “Overall Economic and Social Planning” in Sherif, “Constitutional Law,” 318. 
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began to enforce the balance by striking down some property seizures

(and some regulations of property rights) as indefensible violations of

the right to private property and upholding others as violations that

were tolerable because they were narrowly tailored to the need to

promote the broader social welfare.

As Enid Hill points out, the SCC has provided invaluable sup-

port to the ruling party, in its attempts to move the nation away

from a statist economy and towards economic liberalization—an

attempt that has been carried out against the fervent opposition of

many entrenched interests within the party. The Court was able to

play the role it did because it was not controlled by the ruling party

and was effectively outside the political process. It was insulated from

leftist and nationalist political pressures that were making it impos-

sible for the executive branch or legislature to establish a coherent

and effective policy.41

At the same time, in the course of its decisions, it subtly bolstered

its own prestige and power. The Court established its right to uphold

and strike down legislation on the basis of judicial interpretation of

very general principles. In the 1990s, it began to assert this right in

new areas of jurisprudence—human rights and Islamization.

C. The commitment to international human rights 

In the 1990s, the SCC’s jurisprudence evolved in two notable ways.

First, the Court identified a fundamental constitutional principle

requiring the government to obey “the rule of law,” which it has

interpreted to require the protection of internationally recognized

human rights. As the Court has put it, “the rule of law which restricts

a ‘legal state’ and dominates its activities, ought to be outlined and

demarcated in line with standards that are generally recognized and

broadly applied in democratic countries.”42 Second, the SCC began

to elaborate its theory that Article 2 imported into the constitution

41 Enid Hill, “The Supreme Constitutional Court of Egypt on Property,” 88.
42 Case No. 2, Judicial Year 8 ( January 4, 1992), SCC, vol. V, Part I, 89, cited

and translated in Kevin Boyle, “Human Rights in Egypt: International Commitments,”
Human Rights and Democracy: The Role of the Supreme Constitutional Court of Egypt, eds.
Kevin Boyle and Adel Omar Sherif eds. (CIMEL Book Series 3; London: Kluwer,
1996), 90.
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a body of unwritten Islamic legal principles that were to be inter-

preted by the Court and imposed on the political branches. This

chapter will discuss the first of these developments and leave to later

chapters a discussion of the second.

The Egyptian constitution contains a number of provisions pro-

viding Egyptian citizens with vaguely defined individual rights—not

only economic rights, but civil and political rights as well. To flesh

out the meaning of these constitutional rights, the Court began to

look to the interpretation of analogous rights found in the constitu-

tions of other countries or in international human rights documents.

In the preface to volume IV of the SCC’s official reporter, the sixth

president of the Court, Mamdù˙ Muß†afà Óasan, suggested the new

direction that the Court’s jurisprudence was taking. Individual rights,

he said, “in their present development take an international char-

acter which transcends the various regional limits. Their tendencies

find their clear expression in a number of international documents

and in the institutions of the international judiciary which is in charge

of these rights.”43

In a seminal 1992 case, Óasan’s court enshrined this principle in

Egyptian law. In Case No. 22 of Judicial Year 8 (decided on January

4, 1992), the Court looked at the broad provisions in the Egyptian

constitution guaranteeing the “rule of law” alongside the “democra-

tic” and “socialist” concepts, and it asserted that such provisions

required the Court to check Egyptian law against evolving interna-

tional legal norms:

Under Article 65 of the Constitution: “The State is subject to the rule
of law . . .” Furthermore, under Article 1, 2 and 4 of the Constitution,
“the regime of the State, including its economic system, lies within
democratic and socialist concepts and that people are supreme and its
sovereignty is to be exercised as specified by law.” These provisions
taken in conjunction with Article 65 inferred in the opinion of the
Court that insofar as fundamental citizens’ rights and freedoms are
concerned, the content and scope of the rule of law which restricts a
“legal state” and dominates its activities, ought to be outlined and
demarcated in line with standards that are generally recognized and
broadly applied in democratic countries.44

43 Mamdù˙ Muß†afà Óasan, in SCC, vol. IV, 4–5. Here I have excerpted from
the translation in Johansen, “Supra-legislative Norms,” 367.

44 Case No. 22, Judicial Year 8 ( January 4, 1992), SCC, vol. V, Part I, 89ff. See
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Kevin Boyle has summed up the import of this decision as follows:

“the effect of this decision is, that what are considered generally rec-

ognized human rights principles by democratic states, including the

Universal Declaration of Human Rights, are to be treated as con-

stitutional norms and together with the written provisions of the con-

stitution on rights and freedoms will be enforced by the Supreme

Constitutional Court.”45 Although, at first glance, this might seem

an unduly expansive interpretation of the opinion, his reading cor-

responds fully with the Court’s own understanding of its decision.

Since the 1992 decision, the SCC has regularly cited international

human rights documents or the opinions of other constitutional courts

in order to shed light on the rights that the Egyptian constitution

guarantees to Egyptians.46

Furthermore, justices and members of the Court’s commissioners’

body have published a considerable amount of scholarship in the

areas of comparative constitutional law and human rights law.47 In

public speeches and published writings, justices on the Court have

embraced the broadest possible reading of the 1992 case. In 1997,

the analyses in Adel Omar Sherif, “Unshakeable Tendency in the Protection of
Human Rights: Adherence to International Instruments by the Supreme Consti-
tutional Court of Egypt,” The Role of the Judiciary in the Protection of Human Rights,
eds. Eugene Cotran and Adel Omar Sherif (CIMEL Book Series 5; London: Kluwer,
1997), 37–38; Boyle, “Human Rights,” 89–90; Johansen, “Supra-legislative Norms,”
367–68. I have used the translation in Boyle as it was published in conjunction
with a book co-edited by a Counselor of the Court in close cooperation with the
chief justice of the SCC and other members of the Court.

45 Boyle, “Human Rights: International Commitments”, 90. 
46 See, e.g., Case No. 13, Judicial Year 15 (December 17, 1994); Case No. 23,

Judicial Year 16 ( July 3, 1995); Case No. 8, Judicial Year 16 (August 5, 1995).
47 See, e.g., articles by the chief justice of the SCC, Awad El-Morr: “Human

Rights in the Constitutional Systems of Egypt and Other Islamic Countries, Inter-
national and Comparative Studies,” Human Rights and Democracy: The Role of the Supreme
Constitutional Court of Egypt, eds. Kevin Boyle and Adel Omar Sherif eds., (CIMEL
Book Series 3; London: Kluwer, 1996), 161–215; Awad El-Morr, “Enforcing the
Universality of Human Rights,” Al-Ahràm Weekly, July 18, 1996, 3; “Judicial Sources
for Supporting the Protection of Human Rights,” The Role of the Judiciary in the
Protection of Human Rights, eds. Eugene Cotran and Adel Omar Sherif (CIMEL Book
Series 5; London: Kluwer, 1997), 5–33. Of interest also is a paper by the late jus-
tice Abdel Rahman Nosseir, “The Supreme Constitutional Court of Egypt and the
Protection of Human Rights.” Chicago, 1992. Photocopy on file at AMIDEAST
office in Cairo. For works by members of the Court’s Commissioners’ Body, see,
e.g., Sherif and Alashmawy, “Freedom of Expression,” 401–40; Adel Omar Sherif,
“Unshakeable Tendency,” 35–45; Sherif, “The Freedom of Judicial Expression,
137–58.
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the chief justice of the Supreme Constitutional Court, Awad El-Morr

('Awa∂ al-Murr), decided to include in the Court’s official reporter,

a series of articles interpreting the evolution of the Court’s jurispru-

dence and identifying areas that needed clarification. Most of these

were written by members of the Court—giving them a peculiar sta-

tus between academic commentary and an attempt at official

clarification of the Court’s decisions. In the first of the articles, the

chief justice himself stressed the importance of the Court’s decision

to read internationally recognized rights into the Egyptian constitution: 

Reading Articles 1–3 of the Constitution, which declare the democ-
ratic regime as the basis of governance and vest sovereignty in the
hands of the People, in conjunction with Article 65 which subjects the
State to the rule of law, demonstrates that in the vindication of basic
human rights and freedoms, the content of the rule of law by which
the State shall abide is to be outlined in light of standards and pat-
terns generally recognized by democratic countries and strictly applied
as a systematic way of conduct.48

Similarly, in a contribution to a collection of essays on comparative

constitutional jurisprudence co-edited by a colleague at the Court,

chief justice El-Morr tried systematically to explain this decision to

incorporate international legal norms into Egyptian constitutional

law. He argued that it was an inevitable outgrowth of the Court’s

vision of the Egyptian constitution as an integrated, organic entity.

For El-Morr, one can induce from the constitution an overriding

concern with, among other things, the protection of human rights.

Since international treaties, international scholarship, and courts out-

side Egypt have explored and illuminated the true nature of human

rights, he asserted, it is only logical to look to these sources for guid-

ance as to what courts should do to protect human rights in Egypt:

Defining the judiciary’s role in the protection of human rights raises
a question about what sources a constitutional court uses in analyzing
issues in human rights cases.

. . . Constitutional provisions are brought into existence through a
collective popular will, superior in nature to that which underlies
statutes . . . These various kinds of provisions do not clash, but are a
collectively integrated and interrelated, organic unity, tending to achieve

48 El-Morr, “Human Rights as Perceived by the Supreme Constitutional Court
of Egypt,” 4. 
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coherent ends, and promoting an ordered, evolving society. These pro-
visions are understood as a coherent body of rules, reconciled and
brought together by methods of construction that are coordinated with
reference to societal values. No single provision is viewed as standing
in isolation from any other. Many provisions provide direct and specific
protections for individual human rights.

. . . But there are sources for the protection of human rights beyond
the direct meaning of specific constitutional provisions. Courts must
look within and behind these specific provisions, to identify and enforce
rights, which are found on in their penumbras or in the activities that
are essential to the purpose and effective operation of the Constitution
as a whole. 

. . . So the Constitutional Court, through its power of judicial review,
uses the Constitution in protecting human rights within the country.
But the Court’s sources should not be limited only to its own Constitution.
The world has become too small and the universality of fundamental
human rights and duties has become too well established for a nation’s
judiciary to look only inward. 

. . . Only when the judiciary taps all these constitutional sources can
they protect human rights fully and effectively for all their citizens and
residents.49

Although El-Morr’s discussion makes the Court’s decision seem

inevitable, it represented a serious move away from the traditional

policy of judicial restraint exercised by the Egyptian judiciary, and

from its traditional preference for protecting rights by insisting on

fidelity to the larger principle of separation of powers and on respect

for constitutionally mandated procedures. Taking a half-step away

from the policy of judicial restraint and from the positivist orienta-

tion of the Egyptian judiciary, the SCC came to argue that written

provisions of the constitution themselves direct judges to apply as

“law” unwritten bodies of supra-legislative norms.50

49 El-Morr, “Judicial Sources for Supporting the Protection of Human Rights,”
5–10.

50 One wonders what would happen if the government were to amend the
Constitution to take out the “rule of law” provisions that are considered the tex-
tual door through which international norms enter the constitutional system. It is
possible that the justices of the SCC, clearly steeped in the study of international
human rights, might argue that such norms still bind the state.
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IV. Conclusion 

The SCC is a fairly new institution, and it is notable for its com-

mitment to a holistic interpretation of the constitution. Because the

Court incorporated international human rights norms into Egyptian

law, its policy of developing a holistic interpretation of the consti-

tution led it to demand that Egyptian constitutional law be harmo-

nized with unwritten international human rights norms. Even as the

Court was committing itself to international human rights norms,

the Court was also grappling with the implications of Article 2 which

made “the principles of the Islamic sharì'a” the “chief source” of

Egyptian law. How could the commitment to international human

rights be reconciled with an apparent command to place Islamic

legal norms above all other constitutional norms? As the next chap-

ter will make clear the SCC was not, at first, sure. It was initially

very cautious in its Article 2 jurisprudence, holding that it had juris-

diction over only a fraction of Article 2 cases. For some time there-

after, the Court did not establish any clear method of interpreting

and applying Article 2. In the early 1990s, however, the Court began

publicly to elaborate a more systematic theory of Islamic legal norms

as a source of imported, supra-legislative constitutional norms. Chapter

10 will describe this theory and will show how the theory has been

articulated in such a way that it (1) resonates with a number of

different theories of Islamic law, (2) allows judges to act as author-

itative interpreters of the sharì'a, at least for the purpose of consti-

tutional litigation, and (3) leaves these judges sufficient discretion in

interpreting Islamic law that they can develop a jurisprudence of

Islamic law that preserves (and even reinforces) the Court’s existing

jurisprudence—including its progressive property rights and women’s

rights jurisprudence. 



1 Rudolph Peters describes six cases from the early to mid-1980s in which the
defendants challenged the same provision—asking the courts to void Articles 226
and 227 of the Civil Code, which permitted Egyptians to lend money with inter-
est and to write contracts including penalty clauses for late payments: “Divine Law
or Man-Made Law? Egyptian Politics and the Application of the Sharì'a,” Arab
Law Quarterly 3 (1998): 242–43 and accompanying footnotes. He and Enid Hill have
found records as well of Islamist lawyers asking courts to void or to enjoin enforce-
ment of various provisions of the penal law. Peters, “Divine Law or Man-Made
Law,” 242–43; and Enid Hill, “Law and Courts in Egypt: Recent Issues and Events
Concerning Islamic Law,” The Political Economy of Contemporary Egypt, ed. Ibrahim
Oweiss (Washington D.C.: Center for Contemporary Arab Studies, 1990), 247.
Islamists also notoriously brought challenges to 1979 amendments to Egypt’s mar-
riage and divorce laws—laws which increased the rights of women. See, e.g., the
discussion below of Case No. 28, Judicial Year 2 (May 4, 1985).

2 See generally the discussions of the judiciary and the quotes from judges in
Bernard Botiveau, “Les juges égyptiens saisis par le doute,” Annuaire de l’Afrique du
Nord 28 (1989): 261–68; Bernard Botiveau, “Contemporary Re-interpretations of

CHAPTER NINE

DEBATES ABOUT THE SCC’S JURISDICTION OVER

ARTICLE 2 CASES

As the Mubàrak government began to distance itself from its pre-

decessor’s promises to enact Islamic reforms of Egyptian law, Islamists

turned increasingly to the courts to try and compel the government

to carry through with Islamization.1 In a pair of 1985 cases, the

SCC held that it had authority to perform Article 2 review in some,

but not all, cases. (It could only exercise review over cases involv-

ing laws enacted after the amendment of Article 2 in 1980.) This

decision allowed it to dispose of a number of particularly difficult

cases and to postpone for a number of years the date on which it

would have to issue Article 2 opinions.

I. Why might Article 2 cases be non-justiciable?

As Article 2 cases were multiplying in the Egyptian courts, some

judges apparently wished to enter the Islamization debate at once.2
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Many in the judiciary, however, did not show any appetite for answer-

ing Article 2 questions. There were sound reasons for the courts to

abstain from entering the debates about Islamization of Egyptian

law. In most constitutional systems (including those of Egypt and,

for that matter, the U.S.), constitutional courts are not thought to

have jurisdiction over every constitutional question, or, in the alter-

native, may not be considered to have the authority to decide cer-

tain types of cases. The U.S. Supreme Court refuses to decide cases

that turn on what it would characterize as “political questions.”3

Similarly, the Egyptian Supreme Constitutional Court believes it can-

not or should not issue cases that challenge the constitutionality of

acts that fall into the category of acts of sovereignty.4 It could be

plausibly argued that some, and maybe all, Article 2 cases fell into

that special category of constitutional cases that the SCC might not

have the power to decide.

The preparatory committee report for the amendment had stated

that the legislature needed to be given an opportunity to define the

nature of “the principles of the Islamic sharì 'a.” Furthermore, the

political branches, through negotiation and experimentation, might

be better able than courts to define “the principles of the Islamic

sharì'a” in a politically acceptable way. It was not unreasonable to

suggest that the political branches should be given the first oppor-

tunity to propose an approach to Islamization and that, if the approach

selected by the political branches was reasonable, the courts should

accept that approach.

Moreover, the courts might reasonably have worried that an 

overly aggressive policy of Article 2 review could destabilize the legal

Islamic Law in Egypt,” Islam and Public Law: Classical and Contemporary Studies, ed.
Chibli Mallat (London: Graham and Trotman, 1993), 277; and Hill, “Law and
Courts in Egypt,” 261 n. 32. 

3 See Erwin Chemerinsky, Federal Jurisdiction, 2nd ed., (Boston: Little Brown &
Co., 1994), 142–45 and the sources cited therein. 

4 As the late justice Abdel Rahman Nosseir noted, “The general guidance given
by the court in this concern is that such political questions (or acts of sovereignty)
are closely interrelated with the sovereignty of the State, internally and externally,
and encompass, by their nature, profound political considerations which justify giv-
ing the legislative or executive branches full discretionary power in order to real-
ize the security and well-being of the country. As a result, this category of political
questions (or acts of sovereignty) may not be subjected to legal control, neither on
its constitutionality or its legality.” Abdel Rahman Nosseir, “The Supreme Constitutional
Court of Egypt and the Protection of Human Rights,” Paper delivered at DePaul
University Law School, 1992. Photocopy. 
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system. If the Court declared itself willing to review all existing laws

governing important legal issues (such as the legality of bank inter-

est), there would be a period of time during which the constitu-

tionality of all Egyptian legislation would be in doubt. 

Finally, the courts were at this time seeking to re-establish their

historical independence from the executive branch and burnish their

reputation with the public as an independent and trustworthy voice.

If the Court entered the highly divisive discussions about Islamization,

it would inevitably offend some important constituency.

So long as the government seemed to be working towards a vol-

untary program of Islamization, some highly placed judges thought

it prudent to avoid the difficult and politically sensitive questions sur-

rounding Islamization—both whether it should occur and, if so, how

Islamic law should be interpreted. For example, a 1982 opinion

issued by the Court of Cassation, Egypt’s highest appeals court, sug-

gests that some senior judges were inclined to allow the executive

and legislative branches an indefinite period to develop a program

of Islamization. In this case, the Court of Cassation was asked to

void the conviction of two criminals who asserted that the evidence

against them was insufficient as a matter of Islamic law to support

a conviction.5 In rejecting their claim, the Court of Cassation refused

even to refer the constitutional issue to the SCC. The Court noted

the disagreements about the proper methods of identifying and inter-

preting the universally applicable principles of the sharì'a. It also

pointed out that Article 2 did not give any guidance to the courts

as to what method they should use. In so doing, the Court appeared

to suggest that, given the diversity of opinion about questions of

Islamic legal interpretation, the question of whether, when, and how

to Islamize had to be left to the executive branch and legislature.

To its mind, no court had the power to interpret and apply Article

2 until the legislature had enacted a new law clarifying the mean-

ing of the phrase “principles of the Islamic sharì'a”:

5 The Court considered an appeal from a lower court decision convicting two
police officers of brutality. The only evidence of the alleged assault was the testi-
mony of the alleged victim himself. According to the officers, it is a principle of
Islamic law that a person cannot be convicted on the evidence of his alleged vic-
tim alone. Therefore, they asserted, the courts had violated Article 2 when they
ordered a conviction. See Peters, “Divine Law or Man-Made Law?,” 242, n. 33,
citing the report in al-Ahràm, April 7, 1982. 



162 chapter nine

. . . The provision of Article 2 of the Constitution to the effect that
the principles of the sharì 'a are the principal source of legislation has
no legal force in and of itself. . . . [T]he sharì 'a can only be applied
after the Legislator has obeyed this instruction and has formulated its
[the sharì 'a’s] exalted principles in well-defined and precise enactments
according to which the judiciary must pass judgment. . . . [T]he oppo-
site view would lead to a blending of, on the one hand, the obliga-
tion of the judiciary to enforce the existing legal enactments and, on
the other hand, the enactment of legal principles that are incompati-
ble with a precise definition of its jurisdiction, not to mention the fact
that the application of the sharì 'a requires that it should be determined
which exactly of the manifold conflicting views of the founders of the
law schools [madhhabs] . . . must be used as a basis for judgments. . . .6

There were clearly good reasons for the SCC to follow the Court

of Cassation’s lead and stay out of the debates about Islamization.

On the other hand, there were increasingly good reasons for it to

speak up in some way. For one, the argument that the political

branches should be given an extended period of time to propose

reforms, though plausible, was not indisputable. Some leading mem-

bers of the People’s Assembly who had voted for the amendment

were on record as believing that citizens had the right to bring suits

to void un-Islamic laws.7 Egypt’s chief prosecutor also publicly opined

that the courts should decide Article 2 cases.8

The argument in favor of abstention became increasingly less com-

pelling over the course of the 1980s. The best constitutional and

prudential arguments for withholding judgment assumed that the

political branches would use the time given them to develop a pro-

gram of Islamization. When it became obvious that the executive

branch and legislature were not using the time granted them to

develop a plan for Islamization, the delay provoked a storm of protest.

In 1983, the New Wafd Party was formed as a new political party

with connections to the Muslim Brothers. During the campaigns for

the 1984 election races, the New Wafd regularly raised the issue of

6 Reported in al-Ahràm, April 7, 1982, cited and partially translated in Peters,
“Divine Law or Man-Made Law?,” 242, n. 33. 

7 See the discussion in Peters, “Divine Law or Man-Made Law?,” 236, n. 20,
citing, inter alia, the comments of Mu˙ammad 'Alì Ma˙jùb, Chairman of the
Parliamentary Committee for Religious Affairs in al-Ahràm, May 25, 1980. 

8 See Peters, “Divine Law or Man-Made Law?,” 242, citing the article by Muß†afà
Faràghlì al-Shuqayrì in al-Jumhùriyya, September 3, 1983. 
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Islamization.9 In December 1984, leaders of Islamist factions won

majorities in student union elections at all major Egyptian universi-

ties and called for Islamic behavior at universities, including manda-

tory “Islamic dress” for women and separation of the sexes.10 Islamist

students also demonstrated a capacity for violence.11 Not wishing to

stand behind the Muslim Brothers in their zeal for Islamic law, the

leading 'ulamà" of al-Azhar began also to complain publicly about

the delays in obeying Article 2’s command to Islamize. In 1985 the

Shaykh of al-Azhar insisted that the “People’s Assembly represents

the people . . . and the people are eager to see the Holy Law applied,”

and added, “the country is perfectly prepared for the application of

the sharì 'a . . . without delay.”12 Judges and legal academics also crit-

icized the delay in proposing any plan for complying with Article

2’s command to Islamize.13

The SCC, as a brand-new constitutional court, was still trying to

establish itself as a prestigious and independent judicial body. At this

early stage in its career, the Court could not afford to act in a way

that might tarnish its growing reputation for integrity and indepen-

dence. On the other hand, it could not act in a way that might be

perceived by some as “winking” at the political branches’ willful

defiance of a constitutional obligation.

II. The SCC’s 1985 Article 2 decisions

On May 4, 1985 the Court issued two opinions that used an inge-

nious, if somewhat casuistic, argument to compromise between the

9 Ami Ayalon, “The Arab Republic of Egypt,” in MECS VIII (1983–84), 359,
citing, inter alia, al-Wafd, April 12, 1984, and al-Sha'b, April 24, 1984. 

10 Ami Ayalon, “The Arab Republic of Egypt,” in MECS IX (1984–85), 355.
For a digest of contemporary news accounts and an analysis of other events, see
Ayalon, “The Arab Republic of Egypt,” in MECS VIII (1983–84), 355–57. 

11 In 1984 and 1985, violent Islamist demonstrations erupted in Cairo. For exam-
ple, in November 1984, students at al-Azhar rioted after a student was run over
by a police car. See Ayalon, “The Arab Republic of Egypt,” in MECS IX (1984–85),
356. 

12 'Alì Jàdd al-Óaqq, Akhbàr al-Yawm, February 22, 1985, trans. in Ayalon, “The
Arab Republic of Egypt,” in MECS VIII (1983–84), 348. 

13 For example, see the complaint of a judge printed in Al-Wafd, January 17,
1985, trans. in Ayalon, “The Arab Republic of Egypt,” in MECS IX (1984–85),
352. See also the examples in Bernard Botiveau, “Contemporary Re-interpretations
of Islamic Law in Egypt,” 277, and Hill, “Law and Courts in Egypt,” 261 n. 32. 
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two camps arguing for total abstention from Article 2 cases on the

one hand, or immediate active review, on the other.14 While it did

not approve the government’s decision to halt the Islamization pro-

gram, the SCC held that it was powerless to force wholesale

Islamization. According to the Court, it had limited authority to

exercise Article 2 review. It could not exercise review of laws that

were in force at the time that Article 2 was amended in 1980. It

could, however, review laws that entered into force thereafter. As

explained in more detail below, this holding had the effect of post-

poning rather than eliminating Article 2 review of Egyptian legislation.

A. Case 1: The enforceability of contracts requiring repayment with interest

(ribà) 

The first of the May 4 opinions rejected a challenge brought by the

university of al-Azhar to Article 226 of the Egyptian Civil Code,

which permitted creditors to charge 4% interest on late payments

of debt.15 During the 1970s, Al-Azhar University had bought sup-

plies for its medical school, but it failed to make its payments on

time. As he was entitled to do under Article 226, the seller charged

the university interest on the outstanding balance. The university

refused to pay. According to the university, Article 2, as amended,

required all Egyptian legislation to be consistent with Islamic law.

Laws permitting creditors to charge a fixed rate of interest on delayed

payments, it continued, were inconsistent with Islamic law and thus

the courts could not enforce a contract that permitted such interest.

The case began in a regular court. Viewing the constitutional chal-

lenge to Article 226 as plausible, this lower court referred the con-

stitutional case to the SCC.16 The case illustrated perfectly the problems

14 This was the same day that the People’s Assembly shelved Abù ˇàlib’s draft
revisions to Egyptian law. Given the nature of the opinions, the timing seems too
convenient to have been coincidental. 

15 Case No. 20 Judicial Year 1 (May 4, 1985), SCC, vol. III, 209–224. It is also
published in al-Jarìda al-Rasmiyya 28.20 (May 16, 1985), 992–1000, trans. Saba
Habachy, “Supreme Constitutional Court (Egypt)—Sharì'a and Riba: Decision in
Case 20 of Judicial Year 1,” Arab Law Quarterly 1 (1985–1986): 100–7. When trans-
lating the case, I have followed the Habachy translation. 

16 For a more detailed history of the case, see Hatem Aly Labib Gabr, “The
Interpretation of Article 2 of the Constitution: Islamic Sharì'a Principles as a Source
of Law,” Human Rights and Democracy: The Role of the Supreme Constitutional Court of
Egypt, eds. Kevin Boyle and Adel Omar Sherif (CIMEL Book Series 3; London:
Kluwer, 1996), 217–19. 
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the SCC could expect to face if it began to hear Article 2 chal-

lenges to existing legislation. There were no politically palatable deci-

sions that a court could reach in this case.

On the one hand, it would be hard to convince the Egyptian pub-

lic that Articles 226 and 227 were consistent with “the principles of

the Islamic sharì'a.” Although hypothetically a plausible case might

be made that laws permitting interest were consistent with Islamic

law, few Islamists in Egypt were likely to accept this. During the

classical period, Islamic jurists developed a complex series of regu-

lations that precluded many types of interest bearing loan.17 In the

modern era, Islamic legal thinkers and Islamist political factions re-

evaluated the traditional restrictions. Initially, modernists were will-

ing to consider the permissibility of interest. Over time, however,

thinkers associated with each of the modernist methods of legal inter-

pretation increasingly came to advocate a prohibition on interest.18

In the contemporary period, most Islamic legal thinkers and Islamist

political factions inclined, though not universally, to retain the clas-

sical prohibition on explicit interest-bearing contracts. Such thinkers

included champions of neo-traditionalism,19 utilitarian neo-ijtihàd,20

17 The Qur"àn and ˙adìth are not entirely clear about the permissibility of charg-
ing interest. Qur"àn 2:275 states that God “permitted sale and prohibited ribà.” In
the classical period, the precise meaning of the word ribà was hotly debated. For
a succinct summary of the majority opinion within the classical Sunnì law guilds,
and the opinions of some idiosyncratic scholars within each, see Nabil A. Saleh,
Unlawful Gain and Legitimate Profit in Islamic Law (New York: Cambridge University
Press, 1986), 24–35.

18 For the evolving position of modern thinkers, see generally Sami Hassan
Homoud, Islamic Banking (London: Arabian Information, 1985), 123–26, and Chibli
Mallat, “The Debate on Riba and Interest in Twentieth-Century Jurisprudence,”
Islamic Law and Finance (London: Graham & Trotman, 1988), 75–85. The following
discussion of modern attitudes towards interest draws heavily on these works.

19 By the 1970s the 'ulamà" of al-Azhar had opined that Islamic law forbade inter-
est-bearing contracts, and, thus, the case at bar had actually been brought by al-
Azhar. See, e.g., the discussion in Jakob Skovgaard-Petersen, Defining Islam for the
Egyptian State: Muftìs and Fatwàs of the Dàr al-Iftà (Leiden: E.J. Brill, 1997), 299–302;
Jaques Jomier, “Les Congrès de l’Académie des Recherches Islamiques dépendant
de l’Azhar,” Mélanges de l’Institut Dominicain des Études Orientales au Caire 14 (1980):
106, 131.

20 The early proponents of utilitarian neo-ijtihàd such as Mu˙ammad 'Abduh and
Rashìd Ri∂à maintained the traditional prohibition on interest, although they wavered
on the question of interest-equivalents. Mu˙ammad 'Abduh issued a fatwà in 1903
in which he declared that postal savings accounts which paid depositors a fixed rate
of interest were prohibited. He pointed out, however, that a savings scheme could
in fact be formally constructed as a mu∂àraba contract, in which case it would be
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and comparative neo-taqlìd.21 If the Court had wanted to argue that

interest bearing loans were permissible under the sharì'a, it would

have faced the further difficulty that the party challenging the law

happened to be the University of al-Azhar. The legislature itself had

recognized al-Azhar’s expertise in questions of Islamic law when it

asked the university to review the draft Islamic codes.22 In short, a

decision declaring interest-bearing contracts to be permissible under

the sharì'a was certain to be painted by critics as an implausible

legal. Al-Manàr 6 (1903): 717–18. Ri∂à similarly asserted that Muslims could not
lawfully enter into money-lending contracts that paid a fixed interest rate, but they
could open savings accounts that paid out a fixed percentage of any investment
profits to which their money gave rise. Al-Manàr 9 (1906): 335 discussed in Homoud,
Islamic Banking, 123–26; Mallat, “The Debate on Riba and Interest,” 75–76; Skovgaard-
Petersen, Defining Islam, 298–99. As utilitarian neo-ijtihàd took root among lay Muslims
with populist leanings, groups like the Muslim Brotherhood and the Muslim jamà'àt
came adamantly to insist that the charging of interest was socially unjust and thus
contrary to Islamic law. For a general analysis of the Brothers’ evolving economic
theory, see Richard Mitchell, The Society of the Muslim Brothers, reprint with new intro.
(New York: Oxford University Press, 1993), 272–74, analyzing, inter alia, al-Bannà’s
tract, Mushkilàtuna (n.d.), 83–92 and Al-Rasà"il al-thalàth (Na˙wa al-Nùr), 119–20. See
also Sayyid Qu†b, Social Justice in Islam (al-'Adàla al-Ijtimà'iyya fì al-Islàm) trans. John
B. Hardie, rev. trans. Hamid Algar (Oneanta, New York, Islamic Publications
International, 2000), 128–138. 

21 Although the writings of guild jurists suggested a principle that prohibited inter-
est, the actual practice of Muslim societies painted a more ambiguous picture of
the legality of interest. The early practitioners of comparative neo-taqlìd were thus
conflicted about whether Muslims should be allowed to loan money at a fair, flat
rate of interest. Apparently influenced by the writings of Ibrahìm Zakì al-Badawì,
Sanhùrì concluded that interest-bearing contracts should be permitted, and thus
included Articles 226 and 227 of the Egyptian Civil Code. See al-Qànùn al-Madanì,
Articles 226–33. For Badawì’s early opinion, see Mallat, “The Debate on Riba and
Interest,” 79. For the influence of Badawì on Sanhùrì, see generally Mallat, “The
Debate on Riba and Interest,” 79–80. Sanhùrì defended these provisions by build-
ing on Badawì’s arguments. See 'Abd al-Razzàq al-Sanhùrì, Maßàdir al-Óaqq fì al-
Fiqh al-Islàmì (Cairo: Jàmi'at al-Duwal al-'Arabiyya, Ma'had al-Bu˙ùth wa-’l-Diràsat
al-'Arabiyya, 1956), vol. III, 222–237, analyzed in Nabil A. Saleh, Unlawful Gain
and Legitimate Profit in Islamic Law (New York: Cambridge University Press, 1986),
36–37; Mallat, “The Debate on Riba and Interest,” 83–85. In 1964, however, Badawì
wrote a book renouncing his earlier belief in the permissibility of interest-bearing
contracts. This added fuel to the arguments that Articles 226 and 227 violated the
principles of the sharì'a. Mallat, “The Debate on Riba and Interest,” citing Badawì,
NaΩariyyat al-Ribà al-Mu˙arram (Cairo: al-Majlis al-A'la li-Ri'àyat al-Funùn, 1964),
254–57. It was thus possible for champions of comparative neo-taqlìd to believe that
the sharì'a actually barred the lending of money with interest—meaning that financial
transactions would have to create “Islamic” financial instruments.

22 See discussion in Chapter 7. 
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decision—one that could be explained as a capitulation to the exec-

utive branch, which had borrowed heavily on the international

markets.

Although the Court could not uphold interest-bearing contracts

without losing prestige, it would be nearly impossible, as a practical

matter, to strike them down. The Egyptian economy, like all mod-

ern industrial economies, was financed largely through interest-bearing

loans and investments. It would have been disastrous for the Egyptian

economy simply to declare interest clauses unenforceable—particu-

larly if the law provided no grandfather clause or substitute financial

mechanism. In short, the SCC was faced with a situation in which

it could not really afford either to uphold the law being challenged

or, on the other hand, to strike it down. The case brought into view

the types of problem that would inevitably arise if existing laws were

regularly struck down before the political branches had replaced the

unconstitutional laws with new laws.

The Court’s solution to its dilemma was to announce a justicia-

bility doctrine that has come to be known as the doctrine of “the

non-retroactivity of Article 2.” According to this doctrine, Article 2

imposed on the legislature an obligation to ensure that all Egyptian

law (including previously enacted law) was consistent with “the prin-

ciples of the Islamic sharì'a.” In the Court’s words, the Article “imposes

on the Legislator, from a political point of view, the duty of puri-

fying the texts of such past legislation and clearing them from any

trespass from the said principles.”23 When it came to the question

of enforcing this obligation, however, the doctrine drew a distinc-

tion between (1) cases involving laws that had been enacted prior to

the amendment of Article 2 in 1980 and (2) cases involving laws

enacted thereafter. Cases of the first type were not justiciable. The

SCC would not force the political branches to replace any existing

laws—even if they were contrary to “the principles of the Islamic

sharì'a” (as the Court divined them). Since the preparatory report

indicated that the legislature would be given an indeterminate period

of time to amend laws to bring them into compliance with Article

2, the Court held that the legislature had meant to retain for itself

23 Case No. 20, Judicial Year 1 (May 4, 1985), SCC, vol. III, 224; al-Jarìda al-
Rasmiyya, 999–1000; Habachy, “Supreme Constitutional Court (Egypt),” 106. 



168 chapter nine

plenary power to determine for itself whether an existing law needed

to be replaced. Thus, the Court could not strike down laws that

were already in force on the date that Article 2 was adopted. The

Court stated that “[Article 2 as amended] cannot be made applic-

able to former legal enactments which were already in force before

it was adopted.”24 Cases of the second type, however, were justicia-

ble. Once the legislature had decided to amend a law or enact a

brand-new law, it would be obliged to follow Article 2.

In short, even if the Court was unwilling to exercise Article 2

review over legislation enacted prior to the amendment of Article 2,

it was willing to exercise Article 2 review over legislation enacted

thereafter. Adopting this doctrine had the same practical effect as

reading a grandfather clause into Article 2—as if Article 2 had been

changed to read “the principles of the Islamic sharì'a are the chief

source of legislation enacted after the amendment of Article 2.” For this

reason, the doctrine is often called, as noted above, the doctrine of

the “non-retroactivity of Article 2”—even by justices on the Court.

To be precise, the SCC did not actually read this type of grandfa-

ther clause into Article 2. The Court simply asserted that the polit-

ical branches can suffer only “political” punishment for violating

Article 2 with respect to laws enacted prior to its amendment in

1980. Courts had the power to only sanction them for violating

Article 2 with respect to laws enacted after that date.

It would be beyond the scope of this book to discuss the pecu-

liarities of the Court’s non-retroactivity decision. The Court was

apparently aware, however, that as a formal matter, its proposed

compromise might seem a bit strained to some. The opinion thus

contained language suggesting that the adoption of this policy was

driven by larger concerns about the separation of powers and the

practical impact of over-broad Article 2 review. Addressing those

who might not be convinced by its interpretation of Article 2, the

SCC noted the consequences that would arise if the Court were to

agree to review any and all Egyptian laws for consistency with the

ill-defined “the principles of the Islamic sharì'a.” The Court warned

that such a policy would “lead to contradiction and confusion in the

judicial process, in a manner which would threaten stability.”25

24 Case No. 20, Judicial Year 1 (May 4, 1985), SCC, vol. III, 221; al-Jarìda al-
Rasmiyya, 997; Habachy, “Supreme Constitutional Court (Egypt),” 104.

25 Case No. 20, Judicial Year 1 (May 4, 1985), SCC, vol. III, 223; al-Jarìda al-
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B. Case 2: The constitutionality of “Jihàn’s law” (Law 44 of 1979)

In declaring its doctrine of non-retroactivity, the SCC had implic-

itly threatened to perform Article 2 review of newly enacted legis-

lation. But was this a real threat? One would have forgiven Islamists

for asking themselves whether the new institution would have the

independence and courage to defy the executive and legislative

branches and actually strike down laws. A second opinion, handed

down on May 4, 1985, suggested that the government would have

to take seriously its threat to review and strike down legislation in

the future.26 This opinion involved a challenge to a law that changed

the provisions of Egyptian family law, and, among other things,

increased a woman’s rights vis à vis her husband when the husband

sought a divorce.

Through the 1970s, Islamic family law in Egypt had been gov-

erned by statutes that incorporated rules from traditional works of

Sunnì fiqh. (Most of the rules were drawn from the preponderant

doctrines of the Óanafì guild, but some provisions were drawn from

the doctrines of other Sunnì guilds.) During the 1970s, the thinking

of many Egyptians, particularly within the elite, had come to rec-

ognize women’s right to equality—as that right was understood in

the West. Some thus suggested that provisions of Egyptian family

law were inappropriate to modern times. Among progressives, there

was particular concern about provisions involving divorce and

polygamy. Ultimately, President Sàdàt, supposedly under pressure

from his wife Jihàn, sided with the critics and called for the reform

of the Egyptian family laws.27 Sàdàt’s proposed reform was deeply

unpopular and widely derided by Islamists as anti-Islamic. This put

Sàdàt in an awkward position. Publicly emphasizing his commitment

Rasmiyya, 999–1000; Habachy, “Supreme Constitutional Court (Egypt),” 106. In a
discussion with the author years later, a justice of the SCC specifically pointed to
this language as a key to understanding the decision.

26 Case No. 28 of Judicial Year 2 (May 4, 1985), printed in SCC, vol. III, 195–208.
For a detailed discussion of the case, which was co-authored by the President of
the SCC at the time of the decision, see Awad El-Morr and Adel Omar Sherif,
“Separation of Powers and Limits on Presidential Powers,” Human Rights and Democracy:
The Role of the Supreme Constitutional Court of Egypt, eds. Kevin Boyle and Adel Omar
Sherif (CIMEL Book Series 3; London: Kluwer, 1996), 68–71. 

27 For a discussion of the legislative reforms that led to this case, see Fauzi M.
Najjar, “Egypt’s Laws of Personal Status,” Arab Studies Quarterly 10 (1988): 323ff. 
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to Islam, he did not want to suffer the embarrassment of rancorous

parliamentary debates over the consistency of a proposed law with

Islamic principles. Imperiously, therefore, he took a short cut. Egypt

during these years was under a state of emergency declared by Sàdàt
himself, who, as a result, enjoyed extraordinary powers. Among these

was the power to enact decree laws while the People’s Assembly was

in recess—whenever he was faced with a situation that required

immediate attention. Such a decree law would be in force until the

People’s Assembly could review it, and it would take permanent

effect if the People’s Assembly ratified it.28 Declaring the reform of

the family laws an issue of national importance, Sàdàt enacted by

decree a law with the following provisions, inter alia: eliminating a

husband’s traditional right (recognized in Óanafì law) to prohibit his

wife from leaving the house; requiring husbands to notify their wives

of a divorce; permitting women to have a marriage dissolved when-

ever a husband took a second wife; and allowing a judge to order

a man to pay his ex-wife a payment analogous to alimony so long

as he was to blame for the break-up of the marriage.29

Several leading members of the 'ulamà", including the Chief Muftì
of Egypt, gave their imprimatur to the legislation by serving on the

President’s drafting committee and issuing fatwàs certifying the con-

sistency of the law with the sharì'a.30 Nevertheless, Islamists publicly

savaged the new decree, which they sneeringly called “Jihàn’s law.”

They also mocked the 'ulamà" who had approved it.31 Given Sàdàt’s
personal interest in the decree and his control of both the executive

and legislative branches, there was no doubt that the new law would

be ratified. Jihàn’s law was approved by the People’s Assembly and

28 Egyptian Constitution, Article 147. 
29 See Najjar, “Egypt’s Laws of Personal Status,” 323ff. 
30 See, e.g., Dàr al-Iftà, al-Fatàwà al-Islàmiyya (Cairo: Wizàrat al-Awqàf, 1980–1993),

vol. 8, nos. 1190, 1192; ibid., vol. 9, no. 1197. See also the statement issued by the
Office of the Muftì, published ibid., vol. 8, 3028–41, as well as the analysis in
Skovgaard-Petersen, Defining Islam, 232–233. 

31 For example, Islamists reminded the public that in the past, the Minister of
Awqàf, who now eagerly supported the bill, had publicly opposed on Islamic grounds
a draft bill that was almost identical. See column by Mu˙ammad al-Sammàn in
al-I'tißàm, vol. 42, no. 9 (August 1979): 2–3, analyzed in Najjar, “Egypt’s Laws of
Personal Status,” 324. This and other such attacks damaged the reputation of these
scholars among Islamists and a large portion of the Egyptian populace. See Skovgaard-
Petersen, Defining Islam, 232–33. 
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published as Law 44 of 1979.32 Predictably, after Article 2 was

amended, some Islamists began to bring constitutional challenges to

Jihàn’s law.33 A lower court referred one of these claims to the SCC,

which issued an opinion on the same day that it decided the ribà
case.

Because Jihàn’s law had been enacted before the amendment of

Article 2, the SCC applied its doctrine of non-retroactivity and held

that it could not decide the Article 2 issue. It did, however, strike

down the law on alternate grounds. According to the Court, President

Sàdàt had exceeded his powers under the Emergency Laws when

he promulgated Law 44. Under the Emergency Laws, the President

can enact decree laws only when he is faced with a situation that

requires immediate action. The SCC held that family law reform

did not require urgent emergency action. Because ratification by the

People’s Assembly could not cure a constitutional defect, Jihàn’s law

was void.

The decision was not an Article 2 decision, but it must have been

heartening for Islamists. For one, the Court was clearly willing to

overturn laws, even in cases where the executive branch would be

embarrassed. Furthermore, the decision to overturn Jihàn’s law had

a practical benefit for Islamists. If the government wished its new

rules to take effect, it would have to re-enact Jihàn’s law. Because

the re-enactment would take place after the promulgation of Article

2, the new law would be subject to Article 2 review. The significance

of this became immediately apparent. When the government decided

to re-enact Jihàn’s law, it removed two of the provisions that had

been most offensive to Islamists. Even with the removal of these pro-

visions, the newly-enacted law offended some Muslims. Various pro-

visions were thus challenged in court, and these challenges led to a

number of seminal Article 2 cases.

32 See Najjar, “Egypt’s Laws of Personal Status,” 319–44. I refer to the law as
“Jihàn’s law” only for the sake of convenience and not as a political position on
the nature of the law.

33 These challenges received a boost after two members of the 'ulamà" who had
publicly supported Jihàn’s law (and whose support for the bill had been crucial to
its passage) recanted their earlier support for the bill and asserted that it was, indeed,
contrary to the principles of the sharì 'a. See Najjar, “Egypt’s Laws of Personal
Status,” 337. 
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III. The ramifications of the doctrine of Article 2’s non-retroactivity

Since most Egyptian laws in force predated the amendment of Article

2, the SCC’s decision rendered most current laws immune to review.

At the same time, the SCC implicitly asserted the right to review

laws enacted after the amendment to ensure that they were consis-

tent with “the principles of the Islamic sharì'a.” As a practical mat-

ter, this opinion gave the political branches the power to choose for

themselves the pace of Islamization. If the political branches did not

wish to Islamize, they could simply choose not to enact new laws.

But when they acted, their legislation or administrative rules would

be subject to Article 2 review.

Not all judges were happy with this compromise. Some lower-

court judges with Islamist sympathies continued to refer Article 2

cases to the SCC, even though the SCC had held that it did not

have the authority to decide them. In other words, a handful of

lower-court judges were asking the Court to force immediate

Islamization of the law by exercising review over legislation enacted

before the amendment of Article 2.34 The SCC, however, stood firm

and consistently reaffirmed the doctrine that Article 2 challenges to

such legislation were non-justiciable.35 Watching from a distance,

some European observers seemed to sympathize with the frustration

of these lower-court judges. They concluded that the SCC’s 1985

decisions represented a capitulation by the courts to the executive

branch. Shortly after the decisions, Gilles Kepel, a scholar of radi-

cal Islamism, suggested that the SCC, in announcing the doctrine

of Article 2’s non-retroactivity, had decided not to take a major role

in defining the course of Islamization in Egypt. “The workings of

the political systems have remained out of bounds, and even the

judicial system has been shielded from the constraining logic of the

34 For a discussion of this phenomenon and a more general overview of Egyptian
judges’ occasional use of their power of judicial review to promote Islamist aims,
see Bernard Botiveau, “Contemporary Reinterpretations of Islamic Law,” 276–77.

35 For examples of SCC opinions dismissing on non-retroactivity grounds cases
docketed after the 1985 decision, see, inter alia, Case No. 32, Judicial Year 10
(November 4, 1989); Case No. 35, Judicial Year 10 (November 4, 1989); Case No.
12, Judicial Year 11 (November 4, 1989); Case No. 33, Judicial Year 10 (November
4, 1990); Case No. 34, Judicial Year 10 ( January 5, 1991). 
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watchwords demanding the application of the sharì'a,” Kepel wrote

in 1985.36

The SCC’s approach, however, turned out to be more subtle than

its critics had anticipated. Governments regularly amend laws, replace

laws, or enact new laws to deal with new situations. Theoretically,

every one of these new amendments would be subject to Article 2

review. As old laws were retired and new legislation was enacted,

the SCC would have to review these laws for consistency with the

principles of the Islamic sharì'a, and would nullify laws that it con-

sidered to be inconsistent. Although the SCC took a more limited

role than some wanted, it was a serious role nonetheless. The SCC

would not require immediate action, but it suggested that it would

supervise an incremental Islamization of the law. Before it could do

so, it had to develop its own theory of Islamic legislation—and its

own method of identifying and interpreting the Islamic principles

against which state law would be measured.

36 Gilles Kepel, Le prophète et pharaon, trans. Jon Rothschild as Muslim Extremism in
Egypt: The Prophet and Pharaoh (Berkeley: University of California Press, 1985), 247.



CHAPTER TEN

THE SCC’S SUBSTANTIVE ARTICLE 2 JURISPRUDENCE:

AN OVERVIEW

Over the course of the 1980s, the controversy over the government’s

stalled Islamization program became more heated. After issuing its

1985 decisions resolving jurisdiction over Article 2 cases, the SCC

apparently tried to avoid becoming unnecessarily involved in the

debates. For several years, the Court did not issue any substantive

Article 2 opinions. When it first began to do so, it issued only cur-

sory opinions, which did not give much insight into the method that

it used to identify and interpret “the principles of the Islamic sharì 'a.”
Only in 1993 did the Court begin to issue Article 2 opinions which

dwelt in depth upon the SCC’s reasoning.

This chapter will provide an overview of the SCC’s post-1985

jurisprudence. First, it will discuss briefly the Court’s jurisprudence

prior to 1993, when the Court was apparently reluctant to articu-

late a systematic theory of Islamic legal interpretation. It will then

give an overview of the Court’s jurisprudence after 1993. In for-

mulating an interpretation of Article 2, the SCC appropriated lan-

guage and concepts drawn from a wide range of competing theories

of Islamic law. Yet the Court has not adhered to any one theory,

but instead has put these disparate concepts together in a novel fash-

ion. The resulting theory has been ambiguous in places and thus,

to some degree, embryonic. Like many other modernist theories of

Islamic legal interpretation, the SCC’s theory has permitted the jus-

tices to draw upon their reason (and arguably their subjective value

judgments). As a practical matter, it allowed the justices to interpret

the revealed texts and the historical traditions in light of their own

liberal constitutional values. It thus represents a tentative attempt to

articulate, in terms that would resonate with a wide range of Egyptian

Islamists, a liberal interpretation of Islamic law. The theory, as applied

to date by the Court, has actually reinforced the Court’s jurispru-

dence in the area of property rights and fundamental human rights.
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I. The earliest substantive Article 2 opinions

At the time that the SCC declared Article 2 to be non-retroactive

in 1985, only two cases on the Court’s docket involved laws that

had been enacted after the amendment of Article 2 in 1980.1 These

were the only justiciable cases that could be heard, and the Court

was apparently in no hurry to hear these two cases or the other jus-

ticiable cases that followed.2 The SCC waited until 1989 to issue an

opinion in the first of these cases.3 In this, its first substantive Article

2 opinion, the Court was not very forthcoming about the method

it had used to determine whether the law was consistent with “the

principles of the Islamic sharì 'a.” The Court was able to avoid sub-

stantial discussion of its reasoning because all of these cases involved

two claims. That is to say, the appellant had argued that a law vio-

lated both a secular provision of the constitution and the provisions

requiring Egyptian law to be consistent with “the principles of the

Islamic sharì 'a.” Once the Court had upheld or struck down the leg-

islation at issue on secular grounds of property rights, it simply stated

that the principles of the sharì 'a required the same result.

That the Court would take this approach was not entirely sur-

prising. In this and other early cases, the “secular” provisions at issue

were provisions to which the Court was then devoting considerable

attention. In fact, most of these cases argued that the law at issue

violated provisions guaranteeing the right to private property as well

as Article 2.4 The Court, at this time, was forcefully establishing a

property rights jurisprudence which rejected the statist biases of the

Nàßir regime and towards the protection of private property.5

1 Nathalie Bernard Maugiron has listed eighteen cases that the Court dismissed
on non-retroactivity grounds between 1985 and 1992. Of these, eight (including the
two 1985 cases) were already on the Court’s docket at the time that the doctrine
of non-retroactivity was announced. See Nathalie Bernard Maugiron, “La Haute
Cour constitutionelle Égyptienne et la sharì'a islamique,” Awrâq (Madrid) 19 (1998):
110–11.

2 Among the cases that could not be dismissed on non-retroactivity grounds were
Case No. 68, Judicial Year 3 (March 4, 1989) (challenging Article 1, Para. 2 of
Decree Law 141 of 1981) and Case No. 65, Judicial Year 4 (May 16, 1992) (chal-
lenging Articles 2 and 6 of Decree Law No. 141 of 1981 as well as Article 10 of
Law No. 69 of 1974). 

3 Case No. 68, Judicial Year 3 (March 4, 1989). The second case was not decided
until 1992.

4 See the discussion of the SCC’s liberal constitutional jurisprudence in Chapter 8.
5 Drafted at a time when Egypt was first moving away from Nàßirism, the Egyptian
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The public was likely to believe that the principles of the Islamic

sharì 'a required strong protections of private property.6 Accordingly,

in cases involving both property rights claims and Article 2 claims,

the SCC was able to explain why the property rights provisions

required the law at issue to be struck down and then to assert, with-

out much explanation, that the principles of the sharì 'a required the

same result. In two of these cases, the SCC upheld laws on prop-

erty rights and Islamic grounds, 7 and in three of them it struck them

down on both grounds.8 The Court in 1992 upheld a law against

Constitution of 1971 was ambivalent about the question of property rights. Compare,
e.g., Articles 29, 20, 31, 32, 34, and 35. The SCC had, almost from the time of
its inception, tried to bring order to this area. To determine the constitutionality
of a government taking of private property or of a regulation imposing on the right
to use or transfer property, the Court employed a balancing test. But the test
assumed that society had a strong interest in protecting private property rights and
permitted taking or regulation only when the public’s interest in the property was
clear and substantial. As a practical matter, then, property owners came to enjoy
greater rights against expropriations and onerous regulation than they had enjoyed
under the Nàßirist constitutions. For a description of the Court’s early jurisprudence
by a justice on the Supreme Court, see Awad El-Morr, “The Status and Protection
of Property in the Constitution,” Human Rights and Democracy: The Role of the Supreme
Constitutional Court of Egypt, eds. Kevin Boyle and Adel Omar Sherif (CIMEL Book
Series 3; London: Kluwer, 1996), 115–127. For a perceptive and thoughtful analy-
sis by an academic, see Enid Hill, “The Supreme Constitutional Court of Egypt
on Property,” Le prince et son juge: droit et politique dans l’Égypte contemporaine, a special
issue of Egypte/Monde Arabe vol. 2, no. 2, eds. Nathalie Bernard Maugiron and
Baudouin Dupret (1999), 55–92.

6 Classical jurists tended to live in cities in a mercantile environment, and as dis-
cussed in Chapter 2, they considered the promotion of moveable property to be
one of the five “necessaries”—the overarching goals of the sharì 'a. As discussed in
Chapter 6, modernist Islamist thinkers such as the Muslim Brotherhood’s Sayyid
Qu†b contrasted Islamic visions of social justice with communist visions—in part on
the grounds that Islamic law provided more protection for private property. As also
noted above, Íùfì Abu ˇàlib’s controversial call to “Islamize” Nàßirist ideology
involved, among other things, a call to abandon the statist biases of traditonal
Nàßirism create more liberal private property protections. Thus, during the 1970s
the Egyptian government reached out to Islamists in part because it assumed they
would support the governments liberal economic policies. 

7 Case No. 23, Judicial Year 9 (decided May 4, 1991), SCC, vol. IV, 335–45
(upholding a law requiring landowners to obtain a governmental permit before
building structures on agricultural land); Case No. 36, Judicial Year 9 (decided
March 14, 1992), SCC, vol. V, Part 1, 274–91 (upholding Article 22, para. 2, of
Law No. 136 (1981) which provided that if a person renting a dwelling, builds a
house with more than three units, such person must either (1) abandon the rented
dwelling or (2) offer his landlord a unit in his new building). For other analyses of
these cases, see Bernard-Maugiron, “La Haute Cour,” 124–25 and Hill, “The
Supreme Constitutional Court,” 73–75. 

8 Case No. 68 of Judicial Year 3 (decided March 4, 1989), SCC, vol. IV, 148–64
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an equal protection challenge, rather than a property rights one, and

included a short passage mentioning that the law did not violate

Article 2 either—but this case was aberrant.9 When the Court began

to decide more cases that dealt with issues other than property, it

began to focus more attention on the Article 2 claims and articu-

lated a more systematic approach to Islamic legal interpretation.

Even if they did not contain much systematic discussion of Islamic

legal theory, the SCC’s earliest Article 2 opinions did suggest some

underlying assumptions about Islamic law and Islamic legal inter-

pretation. To begin, the Court’s opinions did not inquire into the

opinions of the contemporary 'ulamà", implying that the Court had

rejected the neo-traditionalist argument that the modern 'ulamà" had

unique authority in questions of Islamic legal interpretation. The

SCC seemed to be asserting that lay Muslims, including judges who

had not received a traditional religious training, could interpret Islamic

law for themselves. Second, the SCC seemed willing to strike down

laws on the grounds that, the government’s protestations notwith-

standing, they were inconsistent with the sharì 'a. This implied that

the Court would show little, if any deference, to executive or leg-

islative conclusions about the sharì 'a. The SCC’s interpretation of

Islamic law also tended to coincide with its liberal constitutional val-

ues—implying that the Court’s interpretation of Islamic texts and of

(striking down a government order interpreting and applying of Paragraph 2 of
Article 1 of Decree Law 141 in order to expropriate the real property not only of
a wealthy landowner but of all his adult children); Case No. 65 of Judicial Year 4
(decided May 16, 1992), SCC, vol. V, Part 1, 344–62 (striking down (a) Articles 2
and 6 of Decree Law No. 141 (1981) and (b) Article 10 of Law No. 69 (1974)
which together provided for the desequestration of lands sequestered in 1964—pro-
vided that their value was not greater than 30,000 Egyptian pounds); Case No. 25
of Judicial Year 11, (decided on May 27, 1992), SCC, vol. V, Part 1, 408–28 (strik-
ing down Article 55, para. 2 of Law No. 17 (1983)). For other analyses of these
cases, see Barnard-Maugiron, “La Haute Cour,” 124–26 and Hill, “The Supreme
Constitutional Court,” 61.

9 Case No. 37, Judicial Year 7 (decided March 7, 1992), SCC, vol. V, Part 1,
229–39. The legislative provision under attack in this case dealt with retirement
pensions and treated pensioners differently depending on when they claimed their
pension. Plaintiffs claimed first that the laws violated the rights of equal opportu-
nity and equality before the law that were guaranteed in Article 8 and Article 40
of the Constitution. They then suggested that these provisions violated Article 2 as
well. The Court disagreed on all counts. In keeping with the pattern established in
the property rights claim, the court focused most of its attention on the equal rights
claims—asserting that the law demanded equal treatment only for citizens who were
similarly situated. It then mentioned, almost as an aside, that the law sought to
achieve justice and thus did not violate the principles of the sharì 'a. For other analy-
ses of this case, see Bernard-Maugiron, “La Haute Cour,” 125.  
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Islamic precedents was being shaped by its normative commitment

to constitutional liberalism. In later cases, similar patterns can be

found. More interestingly, the Court began to articulate a more sys-

tematic theory of legal interpretation that explained these patterns

and implicitly tried to justify them in terms that would be appeal-

ing to diverse groups of Islamists.

II. Later Article 2 opinions: articulating a theory of Islamic law 

and legal interpretation

By 1993, the Court seemed to feel a need to explain publicly the

method that it was using to identify and interpret the principles of

the sharì 'a. At this point, the battle between the secularist govern-

ment and Islamist militant groups had become exceedingly violent,

and Egypt seemed on the brink of civil war. The increasingly author-

itarian government had largely closed the political process to polit-

ical factions who were sympathetic to the Islamist cause. Islamist

violence and the indiscriminate suppression of Islamists were together

coming to threaten the liberal constitutional order that the Court

had struggled to establish and that was slowly beginning to take

root.10 The judiciary was the branch capable of mediating between

the warring sides and to propose some kind of acceptable compromise.

It is probably not coincidental that in 1993, the SCC began to

articulate more fully its theory of Islamic legal interpretation and to

10 Throughout the early 1990s, the attitudes between Islamists and the govern-
ment hardened to the point where compromise seemed impossible. See Ami Ayalon,
“Egypt,” in MECS XIV (1990), 320–22. The Ibn Khaldun Center in Egypt has
performed a quantitative analysis of incidents which indicate socio-political unrest.
The numbers reveal an extraordinary increase in such events over the course of
the Mubàrak regime. See Saad Eddin Ibrahim, “The Changing Face of Egypt’s
Islamic Activism” (1995), repr. in Saad Eddin Ibrahim, Egypt, Islam and Democracy:
Twelve Critical Essays (Cairo: America University of Cairo Press, 1996). The violence
could be dramatic and deeply symbolic. Thus, Islamists assassinated Rif 'at Ma˙jùb
(the speaker of the People’s Assembly who had formally shelved the Islamic codes)
and targeted secularist intellectuals, and even began targeting the tourists on whom
the Egyptian economy was coming increasingly to depend. Under these circum-
stances, the SCC may have felt pressure to open a dialogue—to demonstrate that
it was taking Article 2 seriously and to offer the courts as a forum in which Islamists
could get a real hearing for their concerns. For it to do this, the SCC had to
demonstrate that it was committed to developing a theory of Article 2 that reflected
a serious respect for (and facility with) the Islamic legal tradition.
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apply it in high-profile cases.11 The SCC’s theory seems calculated

to appeal rhetorically to diverse Islamist factions—drawing vocabu-

lary and concepts from a range of classical and modernist Islamic

legal theories, but leaving unclear its position on some particularly

controversial matters. The method, as described, left considerable

discretion to interpret Islamic law in light of reason and, arguably,

intuitions about utility. It thus permitted the justices to interpret

God’s commands to be consistent with the liberal constitutional prin-

ciples that the SCC has read into Egyptian constitutional law. Indeed,

at a time when the nation tottered between secularism and Islamism,

the SCC’s opinions implicitly suggested that liberal constitutionalism

could flourish under either ideology.

On May 15, 1993, the SCC issued its opinion in Case No. 7 of

Judicial Year 8 (released on May 15, 1993).12 The opinion embraced

the general premises shared by the classical doctrine of siyàsa shar'iyya
and by most important modernist Islamic legal thinkers discussed in

this book: God had revealed to the Prophet Mu˙ammad certain rul-

ings about the lawfulness of behavior and revealed certain social

benefits that he wanted people to enjoy. The government could enact

whatever laws it felt to be useful so long as its laws were not incon-

sistent with these rulings or impeded the realization of these benefits.

In the 1993 opinion and in opinions ever since, the Court has also

elaborated a method of identifying the relevant Islamic rulings and

goals. The Court’s method draws from several modernist legal the-

ories, and, interestingly, the Court has also left its approach ambigu-

ous in certain controversial areas. In its Article 2 opinions since 1993,

the Court has thus articulated a theory with broad rhetorical appeal,

while retaining considerable discretion in the short term both to

decide individual cases in keeping with its pre-existing normative

commitments and, if necessary, to develop the theory in a manner

that will attract more public support.

11 There were reasons other than political reasons for the Court to begin at this
time to articulate a more systematic theory. For one, the SCC was beginning hear
constitutional challenges that were premised only on Article 2 claims. In a case
where the constitutionality of a law depended entirely upon the Court’s interpre-
tation of Article 2, the public might expect a more elaborate discussion of the
Court’s reasoning.

12 Case No. 7 of Judicial Year 8 (May 15, 1993), SCC, vol. V, Part 2, 265–90.
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A. Article 2 requires Egyptian legislation to be consistent with the universal

rulings and goals of the sharì'a

At the start of its May 15, 1993 opinion, the SCC made clear that

Article 2 commanded the Egyptian government to respect (1) the

rulings of the sharì 'a which established the moral quality of particu-

lar actions, and (2) the goals of the sharì 'a.

A legislative text is not permitted to contradict Islamic legal rulings
that are absolutely certain in their authenticity and meaning (al-a˙kàm
al-shar'iyya al-qa†'iyya fì thubùtihà wa dalàlatihà). It is these rulings alone
in which ijtihàd is not permitted. They represent the Islamic sharì 'a, its
universal principles and established roots which are not subject to inter-
pretation or alteration (mabàdi"uhà al-kulliyya wa-ußùluhà al-thàbita allatì
là ta˙tamil ta"wìlan aw tabdìlan); and it is inconceivable that the interpre-
tation of them [the universally applicable principles] will change with
a change of time or place. . . . [It may only contravene] the rulings
that are probable whether with respect to their authenticity or their
meaning or both (al-a˙kàm al-Ωanniyya sawà" fì thubùtihà aw dalàlatihà aw
fihimà). The sphere of ijtihàd is limited to them [the probable rulings
of the sharì 'a] . . . And they [the rulings that are merely probable]
change with the change of times and place in order to guarantee their
malleability and vigor in order to face new circumstances and in order
to organize the affairs of the people, with respect to their welfare from
the consideration of law . . . It is necessary that ijtihàd occur within the
frame of the universal roots of the Islamic sharì 'a (al-ußùl al-kulliyya li-
’l-sharì 'a al-Islàmiyya) . . . building practical rulings and, in discovering
them [these rulings], relying on the justice of the sharì 'a, [and] expect-
ing the result of them [these rulings] to be a realization of the gen-
eral goals of the sharì 'a (al-maqàßid al-'àmma li-’l-sharì 'a), among which
are the protection of religion, life, reason, honor, and property.13

The rulings that the state must respect are those rulings (a˙kàm)

unambiguously recorded in scriptures that are known to be authen-

tic. Apparently, there are also two types of goals: “universal roots”

(al-ußùl al-kulliyya) of Islamic law; and the general goals of the sharì 'a
(al-maqàßid al-'àmma li-’l-sharì 'a). The Egyptian legislature has the right

on its own in the first instance to enact legislation that it believes

complies with the twin requirements of Article 2. The SCC has the

authority and obligation to review the legislature’s conclusions that

the new law conforms to Islamic rulings and principles.

13 Case No. 7 of Judicial Year 8 (May 15, 1993), 283. 
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This raises two questions. How does the Court identify the rul-

ings of the sharì 'a that all Islamic states must respect? And how does

the Court identify the social results that state laws must promote?

The passage just cited gives some indication. This chapter will ex-

plain how the Court identifies the rulings of the sharì 'a that all 

Islamic states must respect, and the social goals that state laws must 

promote.

Before describing the Court’s theory, some quirks should be noted

in the Court’s use of technical terms. These idiosyncrasies appear in

the passage quoted above and, in fact, recur consistently in the

Court’s Article 2 opinions. The most obvious example involves the

term ijtihàd.14 As discussed in Chapter 2, the majority of classical

jurists used the term ijtihàd to refer to the method by which classi-

cal jurists identified scriptural rules and expanded upon them to

develop rulings of fiqh and to identify the goals of the sharì 'a. These

rulings and goals could be used to resolve a dispute being tried in

an Islamic court. In the alternative, once ijtihàd had been performed,

the ruler could use the rulings and goals that had been derived to

help him understand the boundaries of permissible legislation. Then,

in a second process of reasoning that the jurists did not call ijtihàd,
the government would come up with rules that it wished to enact—

rules that did not violate any of the established Islamic rulings and

goals that had been established by ijtihàd.
As the passage above makes clear, the SCC uses the term ijtihàd

in a very different way. Like Rashìd Ri∂à and the champions of

utilitarian neo-ijtihàd, it employs the term to describe the process that

a walì al-amr should use to come up with regulations for behavior

that is not governed by clear scriptural rulings. Thus, in its Article

2 jurisprudence, the SCC has regularly said that whenever a gov-

ernment regulates behavior that is not governed by clear scriptural

rulings, it is operating in the sphere of ijtihàd. This means that

legislators must reason out, as best they can, what rules will best

14 For a detailed discussion of the Court’s idiosyncratic understanding of ijtihàd,
see Frank Vogel, “Conformity with Islamic Sharì 'a and Constitutionality under
Article 2: Some Issues of Theory, Practice, and Comparison,” Democracy, the Rule of
Law and Islam, eds. Eugene Cotran, Adel Omar Sherif (CIMEL Book Series No. 6:
London: Kluwer, 1999), 525–44.
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advance the goals of the sharì 'a. Conversely, when the government

regulates behavior that is governed by established rulings of the

sharì 'a, it is operating in a sphere in which ijtihàd is forbidden. In

those areas governed by clear scriptural rulings, the government must

adopt and enforce the known rulings of the sharì 'a. In many later

Article 2 opinions, the SCC begins with a passage that repeats these

ideas using very similar language.15

What method would the SCC employ to identify and interpret

these rulings? The language in these passages is obviously dense, and

it incorporates many technical terms. From this book’s previous dis-

cussion of Islamic legal theories, however, many of these terms will

be familiar, and it will be clear that the SCC is applying them in

the service of an idea that is, in its broad outline, non-controversial.

At the same time, this passage does not give any details about the

Court’s interpretive method. If the Egyptian government is con-

strained to respect certain rulings and certain goals of the sharì 'a,
how can it determine what these rulings and principles are or how

they are to be applied in modern times? When the Court reviews

the legislature’s laws for consistency with the principles of the sharì 'a,
must it take the route suggested by neo-traditionalists and simply

defer to the contemporary 'ulamà"’s understanding of God’s law? Or

can legislators and judges who are not classically trained try to rea-

son out the rulings and principles on their own? If the latter, what

method should the justices use? Should the justices use classical meth-

ods of Islamic legal interpretation, a method similar to that cham-

pioned by Rashìd Ri∂à and other proponents of utilitarian neo-ijtihàd,
or a method akin to that championed by Sanhùrì and other pro-

ponents of comparative neo-taqlìd? Should it perhaps develop some

new method of its own? This passage does not answer any of these

questions about interpretive method. The Court has never system-

atically provided an answer to all of them. To understand the Court’s

approach, an answer must be extrapolated from the Court’s opinions.

15 See, e.g., Case No. 29, Judicial Year 11 (March 26, 1994), SCC, vol. VI,
248–49; Case No. 8, Judicial Year 17 (May 18, 1996), (version printed in al-Jarìda
al-Rasmiyya [The Official Gazette] No. 21, (May 20, 1996), 1032–33. 
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B. In interpreting the sharì'a, the SCC need not defer to the contemporary

'ulamà"

If it had wished to do so, the Court could easily have interpreted

Article 2 to require that Egyptian legislation respect the principles

of the sharì 'a as interpreted by “the leading 'ulamà".” It could have

made a good argument that the legislators who amended Article 2

had intended the term “the principles of the Islamic sharì 'a” to refer

to the principles as interpreted by the leading 'ulamà". As discussed

in Chapter 7, Article 2 was enacted at a time when the Egyptian

regime was voluntarily drafting Islamic codes of law, and submitting

them to al-Azhar for approval. That fact suggests that the legisla-

ture, when it enacted Article 2, felt that the opinions of the 'ulamà"
at al-Azhar were, at the very least, probative on the question of

whether the law conformed to the principles of the sharì 'a. The SCC,

however, clearly did not wish to look to the 'ulamà" for guidance. In

developing its theory of Islamic law and legal interpretation, the SCC

departs from the central assumption of what this book has been call-

ing neo-traditional theory. It implicitly rejects the idea that only those

with formal religious training can be trusted to interpret the sharì 'a.
In its first six Article 2 cases from 1989 through 1992, the SCC

never tried to justify its interpretation of Islamic law by referring to

interpretations put forth by a member of the 'ulamà". This is also

true of the lengthy discussions of its jurisprudence in decisions after

1993. In explaining why it reaches the conclusions it does about

Islamic law and about the consistency of state legislation with the

principles of the sharì 'a, the SCC has never deferred to the opinion

of the 'ulamà" or even cited the 'ulamà" as additional evidence to sup-

port a conclusion that it had independently reached. When it comes

to determining whether laws are consistent with Article 2, it is clear

who the SCC believes should be ultimately responsible for inter-

preting “the principles of the sharì 'a: the justices of the SCC.

It should not be surprising that the justices of the SCC would

perform ijtihàd on their own. The Egyptian public was not shocked

by the idea that judges would be capable of interpreting Islamic law.

Many Egyptian modernists, including the members of the Muslim

Brotherhood, believe that people who are not formally trained as

'ulamà" can interpret Islamic law. The attraction of this approach for

the Court was obvious. It allowed the Court to maintain control

over the evolution of Article 2 doctrine. It also enabled the Court
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to ensure that Article 2 was not used in bad faith by the political

branches to weaken the liberal jurisprudence that the Court had

imposed through the secular provisions of the constitution.

C. Identifying the absolutely certain rulings of the sharì'a

Having asserted the authority to perform interpretation, how did the

justices of the SCC determine whether a piece of legislation is con-

sistent with principles of the sharì 'a? As the passage cited above makes

clear, the Court believes that legislation cannot be considered to be

consistent with the principles of the sharì 'a unless it can satisfy a two-

prong test. First, the legislation in question cannot violate any uni-

versally-applicable scriptural ruling. Second, the legislation cannot

impede the realization of the “goals of the sharì 'a.” It cannot stand

in the way of the larger ends that the Islamic law tries to attain.

To understand the nuances of the Court’s two-prong test, each prong

must be examined separately.

To satisfy the first prong of its test, Egyptian legislation must be

shown not to violate any universally applicable ruling of the sharì 'a.
The Court repeatedly says in its opinion that these binding rulings

can be identified because they are “absolutely certain with respect

to their authenticity and meaning” (al-a˙kàm al-shar'iyya al-qa†'iyya fì
thubùtihà wa dalàlatihà). This book will henceforth refer to these rul-

ings as “absolutely certain” rulings. In several opinions, the Court

also states suggestively that “it is inconceivable that the interpreta-

tion of them [the absolutely certain rulings] will change with a change

of time or place. . . .”16 It is worth considering the juxtaposition of

these two statements, because they suggest that a ruling will not bind

the state unless it meets two criteria. First, the Court must be able

to find evidence of this ruling in an unambiguous revealed text that

is of indubitable authenticity—either the Qur"àn or one of the few

˙adìths that are known with absolute certainty to be accurate. Second,

it must also have been consistently recognized as binding by jurists

in different times and places. To understand how these two require-

ments fit together in the Court’s theory, it is important to examine

16 Case No. 7 of Judicial Year 8 (May 15, 1993), 283.
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the steps that the Court generally goes through to identify the rul-

ings that are “absolutely certain with respect to their authenticity

and meaning” (al-a˙kàm al-shar'iyya al-qa†'iyya fì thubùtihà wa dalàlatihà).
Like a classical jurist performing ijtihàd or like Ri∂à, the Court

begins its search for absolutely certain rulings by looking to revealed

texts. When it comes to the question of how to evaluate scriptural

authenticity, the SCC has not described the method that it uses.

From the opinions, it is clear that the Court assumes the authen-

ticity and accuracy of the Qur"ànic text. It is not clear how the

Court is evaluating the authenticity of ˙adìths. In its first major Article

2 decision in 1993, the SCC never even discussed the ˙adìth litera-

ture. Some passages in that opinion even suggested that a jurist

should look exclusively in the Qur"àn in order to find rulings absolutely

certain with respect to both their authenticity and meaning. In later

opinions, the SCC occasionally does cite ˙adìths as sources of bind-

ing legal principles. It never explains, however, why it considers these

particular ˙adìths to be authentic.17

The Court’s method of interpreting texts and of establishing clear

meaning is better articulated than its method of establishing their

authenticity. When it comes to interpreting texts, the SCC fuses

methods of interpretation favored by different types of Islamic legal

thinkers. As discussed in Chapter 4, the champions of utilitarian neo-

ijtihàd rejected the classical idea that modern Muslims are bound

either to follow the interpretive method used by the classical muj-

tahids of one of the Sunnì law guilds or even to accept the correct-

ness of the interpretations upon which the classical mujtahids were

agreed. Rather, they asserted that modern Muslims must re-examine

afresh the texts of certain meaning and identify any unambiguous

legal principles that they seem to contain. Shunning the hyper-technical

17 Though one cannot be certain, it seems that the Court is adopting a some-
what subjective approach to identifying authentic hadìths similar to that proposed
by Rashìd Ri∂à and some of the later champions of utilitarian neo-ijtihàd. Such a
conclusion would be supported by the fact that one of the few ˙adìths that the Court
explicitly accepts as authentic (and which it cites regularly) is one dear to the cham-
pions of utilitarian neo-ijtihàd: “là ∂arar wa là ∂iràr.” Private conversations with a
justice in 2001 further confirmed that at least some justices’ have followed Rashìd
Ridà’s method insofar as these justices believe one can evaluate the authenticity of
a hadìth by seeing whether the ruling announced therein to be consistent with the
justices’ interpretation of Qur"ànic commands or with the overarching utilitarian
principle that lies at the heart of God’s command. 
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methods of exegesis that mark classical interpretive technique, they

looked for a plain meaning. If such a clear meaning could not be

found, then the rule was not certain with respect to its meaning.

The champions of comparative neo-taqlìd, on the other hand,

doubted the ability of people to discover the true meaning of God’s

command through personal interpretation of scriptures. To their

mind, the most trustworthy method of discovering the essence of

God’s command was to study the evolving interpretations of God’s

law. To identify the universal rulings of Islamic law, they performed

an inductive survey, looking for general principles implicitly accepted

by the Muslim community over the years. The champions of com-

parative neo-taqlìd were not only looking for specific rules that all

mujtahids over the years had articulated and held to be binding. They

were also looking for overarching principles that seemed to be implic-

itly accepted by the mujtahids over the years and that unified the

apparently conflicting rulings.

When the SCC determines whether a principle of Islamic law has

an absolutely certain meaning, it has combined aspects of these two

methods. To tell whether an authentic textual ruling is unambigu-

ous, the Court looks first to see if the texts before it have an appar-

ent meaning. But in most cases, it does not stop there. After describing

the absolutely certain rulings in the 1993 opinion in textualist terms

as rulings of the sharì 'a that are found in unambiguous and absolutely

authentic texts, the Court added, “It is inconceivable that the inter-

pretation of them [the absolutely certain rulings] will change with a

change of time or place.”18 It is easy to overlook the significance of

this sentence, because at first glance, this passage could be thought

merely to say that absolutely certain rulings bind the ruler today just

as they bound people in the past. On closer inspection, however,

the SCC seems to be saying something more provocative—not just

that people should recognize the rule as binding, but rather that they

actually have recognized the rule as binding. Thus, a ruling of the

sharì 'a is an “absolutely certain” ruling that the legislature must

respect if (1) it seems explicitly to have been set forth in a scriptural

text (a Qur"ànic passage or a ˙adìth that has been authenticated

through some, as yet undefined method) and (2) it seems implicitly

18 Case No. 7 of Judicial Year 8 (May 15, 1993), 283.
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to have been respected by the classical jurists over the years. Accord-

ingly, whenever the Court finds what it thinks is an unambiguous,

indubitably authentic ruling, it often checks its interpretation of the

text. That is to say, the justices try to interpret the textual com-

mand. They then check to see whether the classical jurists, at different

times and places, all interpreted Islamic law in a fashion that was

consistent with their understanding of the command.19 In short, to

confirm that a ruling is an absolutely certain ruling that Egyptian

law must respect, the rulings must have the qualities not only of

Ri∂à’s “universal” ruling (namely, the quality of being tied to a scrip-

tural passage that is certain with respect to authenticity and meaning),

but also, for all practical purposes, of Sanhùrì’s “fixed rule” (namely,

the quality of being “permanent and reproducing itself in all times

and all places”).20

The Court’s hybrid approach to textual interpretation raises a

number of interesting questions. For example, what is the relative

importance of apparent linguistic clarity, on the one hand, and his-

torical trends in interpretation, on the other? If the Court were to

rely heavily on the interpretation of past scholars, one might ask

which jurists the Court looks to when it wants to survey the range

of fiqh opinions.21 And how will the SCC comprehensively survey the

19 For example, in the SCC’s first 1993 opinion, and consistently thereafter, the
SCC did not do a detailed exegesis of the religious texts that it identified as authen-
tic. Rather, it reached an initial conclusion about the meaning of a text. Then, to
determine whether that interpretation was indubitably correct, the Court asked
whether Islamic jurists over the years had recognized and accepted this principle
as binding and, accordingly, had issued rulings that were consistent with it. See,
e.g., Case No. 29, Judicial Year 11 (decided March 26, 1994), 255; Case No. 8,
Judicial Year 17 (decided May 18, 1996), at 1032. In subsequent cases it has fol-
lowed a similar pattern. 

20 See, e.g., Abd al-Razzàq A˙mad al-Sanhùrì, Le califat (Paris: Librairie Orientaliste
Paul Geuthner, 1926), 580 and n. 7. See also his “Le droit musulman comme élé-
ment de refonte du code civil égyptien,” in Introduction à l’étude du droit comparé: 
Recueil d’études en l’honneur d’Édouard Lambert (Paris: Librairie Générale de Droit et de
Jurisprudence/Librairie de la Société Anonyme du Recueil Sirey, 1938), vol. 3, 623.

21 The Court has made clear that it views the opinions of jurists in the ¸àhìrì
guild, notwithstanding the fact that, from the twelfth to nineteenth century, they
were not considered orthodox Sunnì thinkers. In looking to the ¸àhirì jurists, the
SCC is merely following in the path of thinkers as diverse as Sanhùrì, Rashìd Ri∂à
and even neo-traditional 'ulamà" such as Ma˙mùd Shaltùt. One wonders whether
they will look, as some of these thinkers did, to Shi'ite thinkers. One also might
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extensive fiqh literature? The justices of the SCC are civil law and

constitutional judges who have not, for the most part, received a

comprehensive training in fiqh.22 The Court has yet to give full answers

to these questions. It is certain, however, that the Court is impos-

ing very high standards for both certainty of authenticity and for

certainty of meaning, and this has important practical consequences.

The SCC has identified very few rulings that are absolutely certain

and that provide them with universally applicable precepts. Thus,

most laws will pass the first prong of the Article 2 test: the Court

will find that they do not violate any ruling that is absolutely cer-

tain with respect to its authenticity and meaning. Rather, the ques-

tion of whether a law violates Article 2, depends, in most cases, on

whether that law impedes the overarching goals of the sharì 'a.

D. Identifying the goals of the sharì'a 

If the SCC concludes that a piece of legislation does not violate any

legally binding ruling of the sharì 'a, this does not mean that this

piece of legislation is constitutional. It means that the Court can pro-

ceed to the second prong of its test and ask if the law is inconsis-

tent with the goals of the sharì 'a. Like all the theories of Islamic

legislation examined in this book, the SCC assumes that obedience

to Islamic law, properly understood, will advance justice and human

welfare. Thus, in areas where God’s specific command is not clear,

an Islamic government is nonetheless required to make a good faith

effort to promote (or at least to not impede) human welfare. Accord-

ingly, Article 2 requires the SCC to strike down any legislation that

requires people to act in a way that seems to impede the realiza-

tion of the goals of the sharì 'a. But how does the SCC identify these

goals? And having done so, how does the Court determine whether

a law will impede them?

ask whether they are limiting themselves to pre-modern jurists or will look to mod-
ern jurists as well and, if so, which ones.

22 Will they rely on certain authoritative versions of guild doctrine, or particular
secondary sources? Do secular trained judges have sufficient knowledge about the
various bodies of fiqh developed over the years to perform this analysis with confidence?
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1. Overview of the goals of the sharì'a 
The Court’s discussions of the goals of the sharì 'a tend to be extremely

confusing. Because the opinions use a considerable amount of tech-

nical language, it is useful to review briefly some of the competing

approaches proposed over the years to understanding the goals of

the sharì 'a. As discussed in Chapter 2 and Chapter 5, classical jurists,

neo-traditionalists and the champions of utilitarian ijtihàd have all

hypothesized that Muslims can induce from the commands revealed

in texts a number of goals of the sharì 'a (maqàßid al-sharì 'a). According

to this theory, the worldly results that God wants his people to enjoy

must axiomatically be considered “benefits” (maßla˙a, sing; maßàli˙,
pl.). These benefits/goals include the so-called “necessaries”: the pro-

tection of religion, life, reason, progeny and property. (Some classi-

cal jurists argued that there was a sixth “necessary,” which was honor

('ir∂ ).) Alongside the “necessary” goals were other subsidiary goals.

Classical jurists and modernist thinkers often disagreed, however,

about the method by which humans could come to understand the

goals of the sharì 'a, and they disagreed also about how considera-

tion of the goals should influence legal theory.

Classical jurists and modernist thinkers, even if they agreed on the

overall concept of the goals of the sharì 'a, tended to disagree about

how Muslims could determine whether a law was beneficial. The

classical jurists suggested that the hierarchy of sharì 'a goals should

be induced from the rulings that were known to be “certain” and

thus universally applicable. By contrast, the champions of utilitarian

neo-ijtihàd simplified the process of determining whether a piece of

legislation promotes the goals of the law.23 They declared that the

supreme principle of the sharì 'a was a utilitarian principle established

clearly in the ˙adìth “là ∂arar wa-là ∂iràr,” “no harm and no retri-

bution”). For the advocates of utilitarian neo-ijtihàd, this ˙adìth required

Muslims to act in the way that reason tells them maximizes human

welfare. Believing that reason could distinguish what was beneficial

to humans, the champions of utilitarian neo-ijtihàd naturally sought

23 As discussed in Chapter 5, their drive to simplify goals analysis was necessi-
tated, in part, by their attitude towards scripture. To their mind, few scriptural rul-
ings were sufficiently clear and authentic to be legally probative, and it would have
been difficult to find patterns that would allow them to induce a hierarchy of
benefits. 
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information about the benefits not only in revelation but in nature

as well.

Furthermore, classical jurists and modernists disagreed about how

to make use of their knowledge that God wanted humans to enjoy

certain benefits. Except in rare cases of absolute necessity, classical

jurists tended to believe that knowledge of the goals of the law should

influence legal reasoning only indirectly by allowing jurists to draw

tighter and more convincing analogies. Modernists like Ri∂à, on the

other hand, believed that humans could reason out with confidence

the long-term results of a law. As a result, it was possible to deter-

mine the Islamic legal quality of an act by reasoning out whether

the law led to more benefit than harm.

Although Sanhùrì and the champions of comparative neo-taqlìd
did not formally adopt the conceptual framework and language of

the classical theory of the “goals of the law,” they recognized ana-

logues of the goals. They required state legislation to respect the

legal principles that were commonly followed (and thus implicitly

accepted as binding) by Islamic jurists and Islamic rulers over the

years. Such principles might be very specific rules of behavior. They

might also, in some cases, be principles requiring certain types of

activity to lead to certain types of benefit for certain types of people.24

How does the SCC conceptualize the notion that law should serve

human welfare? The SCC in its 1993 opinion indicated that it was

adopting the vocabulary and overarching conceptual framework of

the “goals of the law”:

It is necessary that ijtihàd occur within the frame of the universal roots
of the Islamic sharì 'a (al-ußùl al-kulliyya li-’l-sharì 'a al-Islàmiyya) . . . build-
ing practical rulings and, in discovering [these rulings], relying on the
justice of the sharì 'a, [and] expecting the result of them [these rulings]
to be a realization of the general goals of the sharì 'a (al-maqàßid al-
'àmma li-’l-sharì 'a), among which are the protection of religion, life, rea-
son, honor, and property.25

24 See discussion in Chapter 5. Take, for example, a case in which jurists writ-
ing at different times and places disagreed about the details of a certain law (say
custody law). The rulings seem systematically designed to promote result “x.”
Proponents of comparative neo-taqlìd would suggest that there is a universally applic-
able principle that Islamic legislation must try to promote “result x,” although it
may choose whatever method it likes to reach that end. This is the same as say-
ing that the promotion of result “x” is a goal of the sharì 'a—at least in the area
of custody law. 

25 Case No. 7, Judicial Year 8 (May 15, 1993), 283. 
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In later cases, the SCC regularly included passages that make sim-

ilar points. For example, in a 1996 opinion, it proclaimed:

presumptive rulings (al-a˙kàm al-Ωanniyya) are not absolutely certain with
respect to their authenticity, their meaning, or both. They fall within
the realm to which ijtihàd is limited and beyond which ijtihàd does not
extend. They develop by their nature—changing according to time
and place, in order to guarantee their [own] flexibility and vitality,
and to confront different events. They organize the affairs of the peo-
ple (al-'ibàd ) with an eye to protecting those interests of [the people]
that are legally appropriate (maßàli˙ahum al-mu'tabara shar'an) and should
not interfere with their activities in life. Ijtihàd must always fall within
the framework of the sharì 'a’s universal “roots” (al-ußùl al-kulliyya li-’l-
sharì 'a) . . . adhering to [the sharì 'a’s] fixed controls (∂awàbi†ihà al-thàbita).
It [ijtihàd] must pursue methods of reasoning out the rulings (al-a˙kàm)
and binding supports (al-qawà'id al-∂àbi†a) for the “branches” of sharì 'à
( furù'iha), guarding the general goals of the sharì 'a (al-maqàßid al-'àmma
li-’l-sharì'a) so that religion, life, reason, honor, and worldly goods are
protected.26

When it comes to identifying the goals of the law, the SCC fuses

in an interesting way the approaches of classical jurists, modernists

like Ri∂à and even champions of comparative neo-taqlìd such as

Sanhùrì. How does the SCC identify the goals and, having done so,

how does it make use of this knowledge to evaluate the constitu-

tionality of laws? In both of the opinions quoted above, the SCC’s

discussion of the goals raises a number of questions. For example,

the Court includes among the goals of the law the promotion of five

necessaries: the preservation of religion, self, reason, honor, and

property.27 This list recalls the classical list of “necessaries” that were

taken axiomatically by classical jurists to represent the paramount

goals of the sharì 'a. Nevertheless, it does not mirror them exactly.

The list includes only four of the five necessaries recognized by al-

Ghazàlì and most subsequent jurists (it drops the preservation of

progeny). Adopting a minority position, it accepts the preservation

of “honor” as a “necessary” goal of the sharì 'a. Furthermore, the

Court implies that the list is non-exclusive, which leaves open the

question of how it identified these five goals and how it will identify

26 Case No. 8, Judicial Year 17 (May 18, 1996), 1031.
27 Case No. 29, Judicial Year 11 (March 26, 1994), 249; Case No. 8, Judicial

Year 17 (May 18, 1996), 1031–32.
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others. And if one tries to follow the Court as it actually identifies

“goals,” the SCC sometimes seems to use different methods of iden-

tifying and interpreting these goals.

Over the course of many opinions a pattern emerges. The Court

generally recognizes two types of goals. The first are what I will call

“specific goals.” For the SCC, God has revealed that certain types

of law are supposed to promote certain goals. These specific goals

are identified through textual analysis of the rulings dealing with a

certain area of law, as supplemented by a Sanhùrì like analysis of

what goals the jurists seem to have thought certain types of law

should promote. What I call the “general goals” of the sharì 'a are
the results that God wants human behavior, in the aggregate, to

promote.

Knowledge of the specific goals seems to help the SCC better

understand the general goals, and vice versa. For example, the Court

seems to assume that laws that promote the specific goals of the law

will, in the aggregate, promote the general goals in society. Knowledge

of the specific goals thus helps the Court better understand the

broader nature of human welfare. Conversely, accumulated under-

standing of human welfare helps the Court identify with more

specificity the goals that apply in a certain area. If scriptures and

historical interpretation suggest several possible results that might be

the specific goals that God’s law wants to promote in a particular

area, the Court will select the specific goal that will maximize the

general welfare.

2. Identifying the specific goals of the sharì'a
In a 1995 opinion, the SCC suggested that, in considering what is

harmful, Muslims must always bear in mind that, “whatever God

prohibits to us is likely to harm us, and what he requires of us or

makes permissible is certainly beneficial.”28 This apparently means,

to begin, that the holder of power, the walì al-amr, may not violate

an absolutely certain scriptural ruling of sharì 'a on the grounds that

he believes the violation will advance what reason tells him is the

public benefit. It also implies more broadly that inductive analysis

28 Case No. 35, Judicial Year 9 (August 14, 1994), SCC, vol. VI, 331–58 at
350–351.
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of scriptural commands can help humans understand what is truly

beneficial to them—with respect to both this world and the next.

The SCC does not take this to mean, however, that it should sim-

ply induce the goals of the sharì 'a from textual rulings in the same

systematic way as the classical jurists. Indeed, it is hard to see how

the Court could reach this conclusion, since the justices recognize

so few textual rulings as legally probative.29 Rather, the Court takes

this to mean that Muslims must use whatever tools are available to

them to dig behind the rulings of the sharì 'a. It is significant that in

looking for the goals the Court will look beyond the absolutely cer-

tain rulings and will consider as well what social results the pre-

sumptive rulings of the sharì 'a seem to promote.

For example, the Court sometimes finds an ambiguous Qur"ànic

command that would seem to regulate behavior of the type that an

Egyptian law regulates. Because this command is not absolutely cer-

tain with respect to both its authenticity and meaning, the SCC will

not recognize the command as providing a ruling that the state must

incorporate into its law. Such a command might, however, provide

important information about the worldly results that God wants laws

in this area to promote. An example might clarify how the Court

works. In its first detailed Article 2 opinion, issued in 1993, the Court

heard a challenge to a law requiring men to pay their divorced wives

some form of compensation analogous to alimony.30 It found Qur"ànic

passages that discuss payments to wives, but it did not identify a

clear ruling that expressly requires such payments or that expressly

absolves men of the obligation to make such a payment. These pas-

sages mention, however, that women are to be treated “with kind-

ness.” The Court concludes from the Qur"àn that, in regulating

men’s behavior towards their divorced wives, God has established a

goal that women be treated with generosity. An Egyptian statute

29 From the discussion so far, it should be clear that the SCC would have trou-
ble following the traditional method of inducing the goals of the law from Islamic
legal rulings that it had identified as binding. This is for the same reason that the
champions of utilitarian neo-ijtihàd found it hard: the SCC applies such strict cri-
teria when it looks for legally binding rulings, that it is likely to find very few of
them. And if it does not have a sufficient number of rulings with which to work,
it will not be able to use induction with any confidence.

30 Case No. 7, Judicial Year 8 (May 15, 1993), 283.
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permitting a judge to order separation payments (analogous to alimony

in the American legal system) is thus consistent with the specific goal

of the sharì 'a (namely, protection of divorced wives) that divorce laws

are supposed to promote.

It is also notable that when looking for specific goals applicable

to a certain type of law, the Court does not rely exclusively on direct

textual analysis, but often supplements this with an analysis of the

historical interpretation of the sacred texts. For example, the Court

sometimes concludes that textual commands do not clearly explain

what results God wants a certain type of law to promote. In such

a case, the Court can sometimes perform a Sanhùrì-like analysis and

determine that the jurists, despite their disagreement about whether

certain acts are required, do seem to agree that God wants humans

to act in ways that promote certain results. Thus, the SCC con-

cluded in 1994 that the Qur"ànic passages requiring men to take

care of their children do not state clearly whether a court can retroac-

tively order a man to pay child support (meaning that he would be

required to pay support for a period prior to the issuance of the

order). Although classical jurists disagreed about this question, the

Court found an implicit consensus among the jurists that, whatever

rule was imposed, it must ensure the well-being of the child.31

Where there is no [religious] text that is certain in its meaning and
authenticity . . . it is not permissible for the holder of power (walì al-
amr) to overstep them. He (the walì al-amr) must derive a rule that pro-
tects the welfare of the custodial children (maßla˙at al-ma˙∂ùn) as is
required by the goals of the sharì 'a.32

Deciding that retroactive orders of support would tend to benefit

children, the Court concluded that a law permitting such orders did

not impede (and indeed promoted) the specific goals of support law. 

Similarly, in 1996 the Court considered the constitutionality of a

law prohibiting girls in public schools from wearing veils that cov-

ered the whole face.33 It concluded that the Qur"ànic verses requir-

ing women to veil themselves were ambiguous on the question of

whether a woman had to cover up her face and hands. Reviewing

31 Case No. 7, Judicial Year 8 (May 15, 1993), 287.
32 Case No. 7, Judicial Year 8 (May 15, 1993), 285.
33 Case No. 8, Judicial Year 17 (May 18, 1996).
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the classical jurists’ different rulings on the question, however, the

Court concluded that there was general agreement that a woman

must dress in a manner that will help her preserve her modesty and

chastity, and that the differences arose simply because the jurists dis-

agreed about what type of clothing was likely to tempt men to sin.34

Thus, it found that the specific goal of the sharì 'a in the area of

women’s dress was the promotion of women’s honor and the con-

stitutionality of a state law regulating women’s dress would depend

on whether it impeded that goal. Based on this, the Court found

that the law was consistent with that goal and thus constitutional.

Identifying “specific goals” can raise almost as many questions as

it answers. By requiring Muslims to promote the “welfare” of a par-

ticular class of people, or to promote open-ended results such as

“justice” or “modesty,” the law commands them to promote values

that have no universally agreed-upon meaning. To help resolve the

ambiguities inherent in some of these “specific” goals, the Court con-

siders what I will call the “general goals” of the sharì 'a.

3. Identifying the “general goals” of the sharì'a
Alongside the “specific goals” of the sharì 'a—the results that partic-

ular types of law are supposed to promote—the Court asserts that

there are aspects of social welfare that all rulings of the sharì 'a must

serve. These are analogues of the “necessaries” in the classical the-

ory of the goals of the sharì 'a. In its opinions, the SCC consistently

asserts that these “general goals” of the sharì 'a include the promo-

tion in society of religion, life, reason, property and honor. (As seen

earlier, this list is similar, although not identical, to the traditional

list of “necessaries.”) The Court also implies, however, that this list

is non-exclusive. In a 1994 opinion, the SCC seemed to adopt the

principle that God simply wants humans to enjoy whatever reason

tells them is beneficial. In a passage strongly reminiscent of Ri∂à,
the Court said that, even where there are no universal rulings that

the state must incorporate when governing in a particular area of

law, and even when the Court cannot identify a specific goal that

laws in this area are supposed to apply in that area, the state’s leg-

islative discretion is still limited by “the universal rule (al-qà'ida 

34 Case No. 8, Judicial Year 17 (May 18, 1996), 1035–36.
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al-kulliyya) that the Prophet, peace be upon him, formulated by say-

ing, “no harm and no retribution,” là ∂arar wa-là ∂iràr .35 This uni-

versal rule is, it says:

a chief rule (qà'ida ra"ìsiyya) from among the pillars of the Islamic sharì 'a.
Its applications are many even if it is precise in its conciseness36. . . . And
from this principle the jurists derived a number of rulings which are
to be considered interpretations of it. Among these—and this is to be
considered to be further an extension of the principle—is [the rule]
that harm has to be pushed away as much as possible, and [the rule]
that harm should be eliminated, and [that] harm must not endure
through its likeness so that its extent will reach alarming proportions
[in other words, one harm should not be repaid with another, thereby
increasing the net harm]; and [that] the competition between two
harms demands the choice of the lesser harm so as to push away the
greater; and that one must bear the specific harm (al-∂arar al-khàßß) if
it is necessary to ward off a general harm (∂arar 'àmm).37

As a general rule, absolutely certain rulings and specific precepts

preclude the government from enacting some laws, but still leave

open a range of possible regulations. When deciding which of the

permissible regulations to enact, the SCC says the government may

not regulate in a way that is likely to decrease the aggregate enjoy-

ment of justice and human welfare in society. For example, in one

case, the Court considered how much discretion the government has

in establishing rules of child custody. The SCC determined that a

specific goal of the sharì 'a in the area of child custody is the pro-

motion of the welfare of the child. This begs the question: how does

the SCC define “welfare”? According to the Court, Muslims must

simply use their reason to determine whether a child is better or

worse off. The rules of custody, the Court said, are:

ijtihàdì questions where views differ. Then, in each view, we must con-
sider what is seen as most beneficial to determine what is most beneficial,
each one [i.e., each practitioner of ijtihàd] utilizing his own view to
determine what is most likely to benefit the young child within the
limits set by rights and justice.38

35 Case No. 35, Judicial Year 9 (August 14, 1994), 354.
36 The SCC goes on to note that “Qur"ànic texts of various provenance are dis-

covered from it” and to quote Qur"ànic verses that advocate treating family mem-
bers kindly.

37 Case No. 35, Judicial Year 9 (August 14, 1994), 354–355.
38 Case No. 7, Judicial Year 8 (May 15, 1993), 284. 
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Similarly, in the 1996 veil case, the Court could not find any absolutely

clear scriptural ruling that required, prohibited or permitted face

veils. Asking whether Islamic scriptures and the Islamic tradition

seemed systematically to promote any particular social end, it con-

cluded that Islamic laws of veiling always aimed to promote mod-

esty among women. Thus, state laws that regulated women’s clothing

must not impede the greater goal of promoting female modesty. But

this of course only raised the deeper question: what does “modesty”

entail? (What is modest for one person may be lewd to another.) In

determining what the divine command to promote “modesty” requires

as a practical matter, the SCC concluded that modesty cannot require

covering that is so complete as to impede the realization of the gen-

eral goals in society. Working from this premise, the Court suggested

that the specific goal of veiling legislation, namely to promote mod-

esty, can never be interpreted to require behavior that makes it

difficult for women to get an education or gainful employment.39

The justices apparently believed that in modern Egypt, the practice

of veiling the face harms women’s self-esteem and imposes on their

ability to function. Thus, they held that a state law prohibiting school-

girls from covering their face is not inconsistent with “the principles

of the sharì 'a.”40

Finally, when the Court finds no universal ruling of the sharì 'a
and no specific goal that the law wants to pursue, the utilitarian

principle provides guidance as to what types of law will be appro-

priate.41 Accordingly, in a 1995 case, the Court again said that in

a case where there is no more specific guidance, the walì al-amr is

required to act in a way that reason tells us will do more good than

harm:

the holder of power (walì al-amr) has a right to act so as to push away
harm (∂arar) as much as possible and also to prevent the causing of
harm. . . . If two harms (∂araràn) compete, it is necessary to bear the
lesser of them in order to ward off the greater. And included in this
[principle] is the acceptance of the specific harm (al-∂arar al-khàßs) in
order to repel the general harm (al-∂arar al-'àmm).42

39 Case No. 8, Judicial Year 17 (May 18, 1996), 1036.
40 Ibid.
41 In fact, it would seem to be a bit more complex. The Qur"àn explicitly com-

mands people to spend their money in accordance with God’s command, without
explaining what God’s command is. 

42 Case No. 6, Judicial Year 9 (March 18, 1995), SCC, VI, 542–66 at 561.
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In determining whether a law advances the goals of the law, the

Court must make judgments that seem inescapably subjective. First,

identifying the specific goals of the law in a particular area seems

more an art than a science. As for determining whether a law serves

the general goals of the sharì 'a, this seems, ultimately, to be an exer-

cise in utilitarian balancing. The indeterminate nature of the “goals”

analysis means that the question of whether a law serves the goals

of the sharì 'a can rest on a vague and potentially subjective deter-

mination. Thus, reasonable people might disagree about whether a

particular law is consistent with the goals of the sharì 'a and is

constitutional.

It would be plausible for the Court to hold that it should give

some deference to the political branches when it comes to determi-

nations about the impact that a law will have on society. It is unclear,

however, what level of deference, if any, the Court is giving to the

political branches. The Court has never, to date, explicitly suggested

that it has any obligation to defer to the executive branch’s judg-

ment about whether a law will be beneficial or harmful. Furthermore,

the Court has actually exercised review in an aggressive fashion. In

the six substantive Article 2 cases decided prior to 1993, the SCC

determined that half of the laws it reviewed were inconsistent with

the principles of Article 2. After 1993, the Court has continued,

occasionally, to find laws inconsistent with the principles of the sharì 'a
and, thus, unconstitutional.43

Because the SCC’s theory allows it to make judgments in part

upon subjective value judgments and does not require the Court to

defer to executive or legislative judgment, the SCC can interpret

Islamic law in a way that is consistent with, and even reinforces, its

liberal jurisprudence in the area of property rights and international

human rights.

43 In some of these cases, the SCC struck down the law on Article 2 grounds.
See, e.g., Case No. 6, Judicial Year 9 (March 18, 1995) discussed above. In oth-
ers, however, the law in question had been enacted prior to 1980 and thus not
subject to Article 2 review. In striking down the law on other grounds, the SCC
found that it was inconsistent with principles of the sharì 'a. This suggests that the
law would be unconstitutional under Article 2 as well. See, e.g., Case No. 23,
Judicial Year 16 (March 18, 1995), SCC, vol. VI, 567–96; Case No. 31, Judicial
Year 16 (May 20, 1995), SCC, vol. VI, 716–39; Case No. 25, Judicial Year 16
( July 3, 1995), SCC, vol. VII, 45–94.
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III. Conclusion

The SCC’s Article 2 opinions issued prior to 1993 do not parse the

words of Article 2 or systematically articulate a complete theory

about the interpretation of the sharì 'a or about the qualities that a

piece of legislation must have to be considered “Islamic.” However,

they suggest certain implicit conclusions about Islamic legal inter-

pretation. The SCC’s opinions from 1993 onwards articulate a more

systematic theory of Islamic law and legal interpretation. In elabo-

rating the criteria that a law must meet to be considered consistent

with the “principles of the Islamic sharì 'a,” the Court rhetorically

pays homage to a range of theories dealing with the question of how

to interpret the sharì 'a and draft Islamic legislation: neo-traditional

theories; theories proposing that Islamic legislation be drafted using

utilitarian neo-ijtihàd; and those that suggest that it should be drafted

using comparative neo-taqlìd. The Court combines the disparate ele-

ments in a novel fashion. When it comes to “the principles of the

Islamic sharì 'a” that the Egyptian state must respect, there are, appar-

ently two separate types of norm: sharì 'a rulings and goals of the

sharì 'a. The rulings are identified through a method that fuses Ri∂à’s
method of identifying absolutely certain norms of Islamic law with

the very different method championed by al-Sanhùrì and the cham-

pions of comparative neo-taqlìd. The Court’s criteria for finding

absolutely certain rulings of the sharì 'a are extremely strict, and the

Court has found few of them. When determining whether a law is

consistent with the goals of the sharì 'a, the Court apparently looks

to see whether the law serves the specific goals of the sharì 'a—mean-

ing the results that a particular type of law is supposed to serve; and

the general goals—meaning, for all practical purposes, the general

welfare. The Court’s analysis of the specific goals begins with an

analysis of revealed texts (whether absolutely certain or merely prob-

able) and of the classical jurists’ interpretation of these texts. The

analysis of texts is impressionistic, but whenever a comparative sur-

vey of the classical juristic literature reveals an overwhelming con-

sensus on what results a certain type of law should promote, then

the Court tends to accept that as the specific goals for that type of

law. Usually, the Court will assume that a law advancing the appro-

priate, specific goals of the sharì 'a will also promote the public inter-

est (and thus promote the general goals). If it is unclear, however,

what the specific goals are, or whether the law advances them, then
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the Court seems to ask what rule would advance the general wel-

fare. Furthermore, in some cases, there may be a case analogous to

the classical situation of “necessity” in which the general social harm

caused by the application of a law is so obvious and so grievous

that God could not possibly approve. It is important always to bear

in mind the importance of the general goals in the Court’s scheme,

and to note as well the way in which the theory permits (and per-

haps requires) the justices to interpret the general goals in light of

their existing normative assumptions. Goals analysis as the court per-

forms it seems rationalist in outlook. It turns out to be the mecha-

nism by which the Court harmonizes its interpretation of Islamic

law with its liberal economic and human rights jurisprudence.

In the next chapter, I will examine five important cases in which

the SCC has applied its theory between 1993 and 1996. We will

see how the Court’s theory of Islamic legal interpretation has been

applied in a manner that reinforces the Court’s liberal constitutional

values and the liberal jurisprudence that it has already established

to date in the areas of economic rights and human rights.



CHAPTER ELEVEN

THE SCC’S ARTICLE 2 JURISPRUDENCE AS APPLIED:

CASE STUDIES

Since 1993, the SCC has incrementally developed a theory of Islamic

law and a distinctive method of Islamic legal interpretation. Its the-

ory, which combines elements of several modernist theories, permits

the Court to uphold or strike down legislation based in large part

upon extra-textual judgments about the utility of the law in ques-

tion. The Court has explicitly set forth some elements of its inter-

pretive method, but it has not made clear all the steps in its method

of Islamic legal interpretation. Furthermore, there are lingering ambi-

guities about the way that the Court will carry out the steps that it

has articulated thus far. In other words, the Court has formally

described (and has thus bound other courts to follow) a general

approach to Islamic legal interpretation, but has left later courts free

to elaborate more fully some of the steps and thus to shape, in

significant ways, the official judicial method of interpreting the sharì 'a.
The last chapter also suggested that there are telling patterns in the

Court’s application of its theory. Based on these patterns, it seems

the justices on the Court have a preferred, if unstated, approach to

Islamic legal interpretation.

This chapter will provide close readings of five Article 2 cases that

the SCC decided between 1993 and 1997, and a summary of some

non-Article 2 cases. The Article 2 cases illustrate the Court’s theory

in action (as well as the lingering ambiguities in its preferred approach).

They also show the interpretive choices that the Court makes in its

opinions, and the assumptions that seem to inform the justices’ util-

itarian conclusions. They also make clear that the Court’s theory as

applied to date allows the Court to maintain and even reinforce its

progressive interpretation of the Egyptian Constitution. The non-

Article 2 cases are intriguing because they show how the court’s

Article 2 jurisprudence is being integrated with other areas of the

Court’s jurisprudence. In the next chapter, we will see how acade-

mics and lower courts have reacted to the SCC’s evolving Article 2

jurisprudence.
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I. Five Article 2 cases

A. Case No. 7 of Judicial Year 8, decided on May 15, 19931

Case No. 7 of Judicial Year 8 (decided on May 15, 1993) arose in

the aftermath of a divorce in which there were children. In setting

the terms of the divorce, the judge who supervised the divorce was

required to look to the provisions of Personal Status Law 25 of 1929,

as amended by Law 100 of 1985.2 Article 20 of Personal Status Law

25 granted special child custody rights to women who had been

divorced by their husbands without cause (in other words, when the

woman was not at fault). Article 18 of Personal Status Law Number

25 permitted a judge to order a man to pay his divorced wife a

sum of money analogous to an alimony payment—a payment that

it characterized as “mut 'a.” Applying these provisions, the judge

awarded the divorced mother permanent custody of the children of

the marriage, and he ordered the husband to pay his ex-wife a mut 'a
payment. Upset by the terms of the divorce, the father challenged

Articles 20 and 18 as unconstitutional—arguing that they were incon-

sistent with Islamic law and thus impermissible under Article 2. The

claim was referred to the SCC.

This was the first case in which the SCC had to decide a con-

stitutional challenge that involved a challenge under Article 2 alone,

rather than Article 2 and other provisions of the Constitution as

well. The SCC resolved the case in a long opinion, in which it

addressed each of the two challenges separately.3

1 Case No. 7, Judicial Year 8 (May 15, 1993), printed in SCC, vol. V, part 2,
265–90. My copy of this case was kindly provided to me by justice Adel Omar
Sherif of the SCC. Nathalie Bernard Maugiron has written about this case using
a text that has a different pagination. I have not been able to explain the dis-
crepancy. See Nathalie Bernard Maugiron, “La Haute Cour Constitutionelle Égyp-
tienne et la sharî'a islamique,” Awrâq (Madrid) 19 (1998): 653–80.

2 Law 100 of 1985 was a revised version of “Jihàn’s Law,” discussed earlier in
Chapter 9.

3 A third claim was dismissed on procedural grounds. 
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Issue No. 1: Was a law inconsistent with the principles of the sharì'a 
if it permitted a judge to permanently award custody 

of a non-infant child to the mother?

1. Background

The Qur"àn and the ˙adìth literature do not clearly establish detailed

rules for custody of children after a divorce. The classical jurists in

all of the four Sunnì guilds of law generally agreed, first, that there

was a period during which the child needed the nurturing that only

a mother could give, and, second, that older children generally needed

the strict moral guidance that only a father (and his family) could

provide. Accordingly, the jurists distinguished between two types of

custody: custody of an infant who needs a mother’s care (˙a∂àna);
and the guardianship of education (wilàyat al-tarbiyya), when the father’s

family would generally take custody and supervise the education of

the child. The jurists of the traditional guilds disagreed, however,

about the age at which ˙a∂àna ended and wilàyat al-tarbiyya began.4

In broad strokes, the doctrines of the guilds went as follows. The

jurists of the Óanafì guild generally held that ˙a∂àna of a son lasts

until the son reaches the age of discretion (which most scholars

believed was reached at the age of seven or nine) and of a daugh-

ter who reaches the age of pre-puberty (which most jurists said was

nine).5 The Shàfi'ì and Óanbalì guilds, on the other hand, came to

hold that a woman must be given custody of children of either sex

until the age of seven, at which point the child could choose which

parent it wished to have as a custodian.6 The Màlikìs, on the other

4 For a detailed analysis of the classical jurist’s understanding of the different
needs of children at different ages and the different types of custody that was appro-
priate for children at these ages, see Yves Linant de Bellefonds, Traité de Droit
Musulman Comparé (Paris: Mouton, 1973), vol. III, 139–248. See particularly 150–84.
The discussion of classical doctrines will be based on this as well as the other sources
cited below.

5 See Yves Linant de Bellefonds, “Óa∂àna,” in EI2, vol. III, 16–17; see also
Joseph Schacht, An Introduction to Islamic Law (Oxford: Oxford University Press, 1964),
167; Jamal J. Nasir, The Status of Women under Islamic Law (London: Graham &
Trotman, 1990), 135.

6 For the Shàfi'ì position, see Linant de Bellefonds, “Ha∂àna,” citing Shìràzì,
Muhadhdhab (Cairo: n.d.), 2.169ff. For the Óanafì position see id. citing Ibn Qudàma,
al-Mughnì, 3rd ed. (Cairo: 1367 A.H.), 7.612ff.
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hand, said that a divorced mother had the right to keep custody of

a son until he reached puberty and of a daughter until she con-

summated her marriage.7

In pre-modern Egypt, the courts applied an un-codified version

of Islamic law (the qà∂ì’s fiqh), and, when seeking fiqh rulings, par-

ties before the court were allowed to decide for themselves which

guild’s interpretation of Islamic law should apply to their case. The

1929 Code of Personal Status changed Egyptian law by requiring

courts to apply the Óanafì rules in most areas of family law.8

Accordingly, the 1929 Egyptian Code of Personal Status in its orig-

inal form followed the Óanafì rule and allowed the judge, if “the

interest of the child requires it,” to extend the mother’s custody

(˙a∂àna) over her son until he was ten and her daughter until she

was twelve, at which point the period of wilàyat al-tarbiyya began and

custody automatically reverted to the father.9

Óanafì rules of custody proved to be inconsistent with the values

of colonial powers and with many of the emerging elites in the post-

colonial Muslim Mediterranean. Over the course of the twentieth

century, many Arab nations promulgated personal status law that

abandoned the Óanafì rules of custody in favor of Màlikì rules,

which gave judges discretion to extend a mother’s period of custody

past the ages of 10 or 12. In Egypt, the 1979 amendments to per-

sonal status law (“Jihàn’s law”) took a step towards adoption of the

Màlikì rule. Although Jihàn’s law was struck down on the ground

that it had been enacted through an unconstitutional process, the

government re-enacted the custody provisions as part of Law 100 of

1985.

7 For the Màlikì position, see Linant de Bellefond, “Ha∂àna,” citing Óa††àb,
Mawàhib al-Jalìl (1929), 214ff.; Dardìr Daßqì, Shar˙ al-Kabìr, II, 526ff.

8 Prior to the Ottoman conquest of the southern Mediterranean, the rulers in
this area had not followed the doctrine of the Óanafì guild. Even after the con-
quest, many Muslims in the Southern Mediterranean did not, when they had a
choice, follow the doctrines of the Óanafì guild. As discussed in Chapter 4, how-
ever, the Egyptian government decided in the early twentieth century to codify
many aspects of Egyptian personal status law. Because the elites throughout the
Ottoman Empire had traditionally followed Óanafì doctrine, the Egyptian govern-
ment decided to base most rules in the 1929 Code on Óanafì doctrines, and there-
after, these applied to all Egyptian citizens, even if their family had traditionally
followed the doctrine of some other Sunnì guild of law. 

9 Egyptian Code of Personal Status (March 10, 1929), Article 20.
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After 1985, Article 20 of Egypt’s personal status law provided that

a divorced woman automatically received custody of her male chil-

dren of her marriage up to the age of ten and custody of her female

children up to the age of twelve. If the judge believed it was in the

best interest of a son, he or she could extend the mother’s right of

custody over that son until he reached the age of fifteen.10 If the

judge thought it was in the best interests of a daughter, he could

extend the mother’s custody of that daughter up to the consumma-

tion of her marriage and at the judge’s discretion, the mother could

be awarded child support.11

In Case No. 7, the appellant father argued that from 1929 until

1979, Egyptian personal status law had followed Óanafì doctrine.

Accordingly, he argued, when the Egyptian legislature drafted Article

2 to require Egyptian law to conform to the principles of the sharì 'a,
it must have intended that Egyptian law conform to the traditional

Óanafì interpretation of the sharì 'a.12 Because the personal status law,

as amended, was inconsistent with Óanafì law, the father argued,

the new provisions should be deemed void, and the Egyptian courts

should apply the rule that would have applied if the amendment

had never been enacted.

The SCC rejected the father’s initial contention that Article 2

required Egyptian legislation to be consistent with Óanafì interpreta-

tions of Islamic law. Going further, it declared that modern Muslims

were not bound by the classical juristic tradition. Accordingly, under

certain circumstances, Islamic law permitted rulers to promulgate

laws that were inconsistent with rulings accepted by all Sunnì jurists

of the past.

10 A divorced woman would have no right to child support for a son older than
ten. 

11 Case No. 7, Judicial Year 8 (May 15, 1993), 285. For a discussion of these
provisions of the law, see Fauzi M. Najjar, “Egypt’s Laws of Personal Status,” Arab
Law Quarterly 10 (1988): 334–35.

12 The father asked for custody to be granted by the ages given in the 1929
Code. Apparently, he did not ask for the even younger ages given by the Óanafì
guild because he could not challenge the 1929 Code under Article 2, given that
the personal status law of 1929 had been enacted before 1985 and was therefore
not subject to challenge under Article 2 according to the SCC’s 1985 decision. He
could, however, challenge the law that extended further the period of ˙a∂àna. 
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At the broadest level, the Court vigorously asserted the modernist

position that modern Muslims were not bound by classical inter-

pretations and rejected the neo-traditional idea that contemporary

interpretation should be performed by scholars with classical train-

ing. As Article 2 was a constitutional provision and as the SCC was

the authoritative interpreter of the constitution, Article 2’s principles

of the sharì 'a would be those identified and interpreted by the SCC.

Implicitly, the SCC rejected the neo-traditionalists assumption that

modern Muslims should defer to the judgment of members of the

'ulamà". Rather, the Court held that when applying Article 2, it was

free to interpret Islamic law itself using its own modernist method.

The method that it used was the pastiche of modernist methods that

we described in the previous chapter. Applying that method, the

SCC did not find any sharì 'a principle precluding judges from grant-

ing mothers custody of children past the age that the Óanafìs believed

wilàyat al-tarbiyya began.

2. The SCC’s reasoning

According to the Court, “the principles of the Islamic sharì 'a” include

two types: (1) the rulings of the sharì 'a which are absolutely certain

in their authenticity and meaning (al-a˙kàm al-shar'iyya al-qa†'iyya fì
thubùtihà wa-dalàlatihà); and (2) the principles requiring Muslims to

act in a way that the SCC, using its own interpretive method, deter-

mines to be “goals” (specific or general) of the sharì 'a.

a. Was the law inconsistent with an absolutely certain ruling of the sharì'a?
The SCC found that there were no absolutely certain rulings estab-

lishing an age at which ˙a∂hàna must end and the father must take

custody. In explaining its conclusions, the Court began and ended

by looking at Qur"ànic texts. (It is not clear whether the Court exam-

ined ˙adìths at all, or, if it did, how it evaluated their authenticity.)

The Qur"ànic analysis is cursory. Ultimately, the SCC’s conclusion

that there was no absolutely certain scriptural ruling on point seems

to be largely due to the fact that the jurists in the guilds (who pre-

sumably understood the scriptures as well as any modern court could)

disagreed on when ˙a∂àna ended and wilàyat al-tarbiyya began.13 The

Court wrote:

13 Case No. 7, Judicial Year 8 (May 15, 1993), 284. The SCC stressed particularly
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The Islamic sharì 'a in its universal principles—those that are absolutely
clear (qa†'ì) in their authenticity (thùb†ihà) and their meaning (dalàlatihà)—
do not fix a limit beyond which the age of ˙a∂àna cannot go.14

In the absence of any absolutely certain scriptural commands regard-

ing the age at which custody must transfer, the Court held that the

state was free to enact whatever rule would best serve the goals of

the sharì 'a. The question of Article 20’s unconstitutionality thus hinged

on the question of whether it harmed people by preventing them

from enjoying the “benefits” that God wanted them to realize.

. . . [And to the extent that the legislature is not bound by any specific
absolutely certain rulings its] ijtihàd must occur within the framework
of the Islamic sharì 'a’s general roots (al-ußùl al-kulliyya) and [must] not
go beyond them—by constructing practical rules by depending on
deducing them from the indicators of the sharì 'a and intending to real-
ize through them the general goals of the sharì 'a (al-maqàßid al-'àmma
li-’l-sharì 'a), among which are the preservation of religion (dìn), self
(nafs), reason ('aql ), honor ('ir∂ ), and money (màl ).15

b. Did the law impede the goals of the sharì'a?
Whenever there are no absolutely certain rulings on point, the SCC

asks whether the law contradicts either the “roots” of the sharì 'a
(which this book has referred to as the “specific goals” of the sharì 'a),
or the “general goals” of the sharì 'a. With respect to the first, the

Court assumes that God wants certain types of behavior to promote

certain types of social result. Some rulings, therefore, reflect a desire

to promote certain specific goals. When trying to establish the con-

stitutionality of a law, the Court must determine what type of behav-

ior is being governed and must ensure that the ruling advances the

specific goals that God wants this type of behavior to promote.

It is for the holder of power (walì al-amr) to perform ijtihàd in the rul-
ings that are probable (Ωannì), taking under consideration the true inter-
est whose proof arises from Islamic legal (shar'ì) indicators.16

that among the divergent opinions on this question were the opinions of the Màlikì
jurists who followed a rule very similar to the one adopted by Law 100. Case No. 7,
Judicial Year 8 (May 15, 1993), 285.

14 Case No. 7, Judicial Year 8 (May 15, 1993), 283–84, 285.
15 Case No. 7, Judicial Year 8 (May 15, 1993), 283.
16 Case No. 7, Judicial Year 8 (May 15, 1993), 285.
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To determine this, the Court has in later cases examined all rul-

ings that govern behavior in this area—not just the rulings that are

absolutely certain with respect to authenticity or meaning, but those

that are only probable with respect to authenticity or meaning, and

the rulings that great jurists of the past have derived by analogy. It

has tried to determine whether these rulings implicitly reveal a com-

mon understanding of the goals that God’s law tries to achieve in

the area of custody. In this case, the Court’s analysis, atypically,

looked for the “goals” only in the writings of the jurists. It first asked

whether, in regulating the transfer of custody from mother to father,

the classical jurists were primarily concerned with protecting a par-

ticular class of persons.

Where there is no [Qur"ànic] text that is certain in its meaning and
authenticity that determines an age for ˙a∂àna, it is not permissible for
the holder of power (walì al-amr) to overstep them. He (the walì al-
amr) must derive a rule that protects the broad interests of the parties
involved as demanded by the goals of the sharì 'a.17

This passage raises a number of questions, the first being whose wel-

fare is to be taken into account. In a custody battle, there are com-

peting interests—those of the father, the mother, and the child. A

ruling that benefits one person may harm another.18 The question

therefore must be how to balance the harms. Are custody rulings

supposed to favor some people’s interests over others or should they

simply maximize aggregate welfare? The Court here noted that the

classical jurists all agreed that a child must first be cared for by its

mother and then by its father. Although the SCC did not stress the

point, it was probably important that, among the jurists who did not

establish a bright line rule for the transfer of custody, it was the

child who gets to choose where to stay. The SCC concluded that

the “goal” of the rules of custody is to serve the interests of the

child. Although the principles of the sharì 'a do not require the gov-

17 Case No. 7, Judicial Year 8 (May 15, 1993), 285.
18 The SCC notes that some of the Muslim jurists have recognized that a father

has an interest in custody because it allows him to protect his own bloodline. But
even if this is true, the Court notes, the mother also has some other countervail-
ing interest because she is entrusted with part of the custody, and ultimately the
child’s interest trumps both. See Case No. 7, Judicial Year 8 (May 15, 1993), 284.
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ernment (the walì al-amr) or legislator (musharri' ) to adopt any par-

ticular rule for the age of custody transfer, they do require the gov-

ernment to come up with a rule that will provide justice for the

child and will maximize its welfare.19

The walì al-amr must weigh what he sees as best and most beneficial
for the little boy, taking into consideration [the fact that] his right to
˙a∂àna [i.e., to be cared for by a female custodian] is not considered
to depend upon the request of the female custodian from whom he
has the right to demand ˙a∂àna. . . . [A]nd the jurists indicated through
their disagreement on the period of custody that the interest of the
child sets the boundaries for the legal rulings [regarding the period in
which a mother should have custody] and indicates that these legal
rulings are one of the ijtihàdì questions where views differ. Then, in
each view, we must consider what is seen as most beneficial to deter-
mine what is most beneficial, each one [i.e., each practitioner of ijti-
hàd ] utilizing his own view to determine what is most likely to benefit
the young child within the limits set by rights and justice.20

But how should humans define “welfare”? While the SCC did not

in this case say explicitly how to do so, it implicitly seemed to assume

that a person’s “welfare” should be understood as the enjoyment by

that person of the results God wants to promote more generally in

society as a whole. Such results are axiomatically just and should be

considered to be beneficial for humans; they include the promotion

of religion, life, reason, property, and honor. In the passage already

cited above, the Court explained that it would, to the extent possi-

ble, fill in the gaps in its understanding by “intending to realize

through them the general goals of the sharì 'a (al-maqàßid al-'àmma li-

’l-sharì 'a), among which are the preservation of religion (dìn), self

(nafs), reason ('aql ), honor ('ir∂ ), and money (màl ).”21 Without any

serious discussion, the Court concluded that the law served the inter-

ests of the child and thus advanced the specific goals that the cus-

tody rulings of the sharì 'a were created to achieve.

For reasons that are not entirely clear, there was no explicit dis-

cussion of the impact that the legislative provisions under attack

would have on the general goals of the sharì 'a. Nevertheless, the

19 Case No. 7, Judicial Year 8 (May 15, 1993), 284–85.
20 Case No. 7, Judicial Year 8 (May 15, 1993), 285.
21 Case No. 7, Judicial Year 8 (May 15, 1993), 283.
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Court concluded broadly that the Egyptian rules governing the age

of custody transfer were consistent with the goals of the sharì 'a.

Issue No. 2: Was the law inconsistent with the principles of the 

sharì'a if it permitted a judge to order a husband to provide 

compensation to his divorced wife?

The husband challenging Personal Status Law 25 was aggrieved not

only by the possibility that his wife might get extended custody of

his child, but also by the possibility that he might have to pay her

monetary compensation (mut 'a). The Court found that Egyptian law

did not violate the principles of the sharì 'a when it permitted the

judge to order such compensation. To understand the father’s argu-

ment and the Court’s reasoning, it is helpful to consider the evolu-

tion of Islamic legal thinking with respect to compensating divorced

wives.

1. Background

The Qur"àn explicitly requires each man at marriage to provide his

wife with a dowry (mahr) that is hers to control.22 Jurists later con-

cluded that the amount should be negotiated between the groom (or

his guardians) and the woman (or her guardians). The groom may

be required to deliver the entire dowry before the marriage, at which

point it becomes hers to control, or he may simply enter into a con-

tractual arrangement that obligates him to transfer a fraction of it,

with the remainder due if and when he divorces her.23 The institu-

tion of the dowry provides, in a sense, a safety net for the woman

in case of divorce.

In Qur"àn 2:236 and 23:6, God commands men to pay their

divorced wives some kind of consolatory gift or compensation (mut 'a),
but does not specify exactly the nature or amount of this compen-

22 See, e.g., Qur"àn 14:4. Traditionally, Muslim jurists believed that a number
of other verses referred to the dower as well. See, e.g., Qur"àn 33:50; Qur"àn 2:236.

23 Otto Spies, “Mahr” in EI2, vol. VI, 78. For a comprehensive survey of the
rules governing the dowry in classical Islamic law, see De Bellefonds, Traité, III.
193–250.
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sation.24 Jurists had to decide whether this verse simply reiterates

that men should ensure that their wives leave the marriage with their

dowry (and, if necessary, with any outstanding balance on the dowry),

or whether it instead requires men to make a separate payment to

supplement whatever was promised in the dowry. Almost all the

jurists in the traditional Sunnì guilds ultimately concluded that this

mut 'a passage does not oblige a man to pay anything over and above

the dowry.25 It was reported that al-Shàfi'ì had held that a man can

be required to pay a woman whom he divorces without fault some

kind of additional mut 'a compensation.26 As their master’s position

was equivocal, however, and as all other guilds were unanimously

opposed to the institution of mut 'a compensation, later jurists in the

Shàfi'ì guild concluded that al-Shàfi'ì had meant in the first case to

refer only to a woman who had not received a dowry and whose

marriage had not been consummated. Thus, they agreed that a man

who has consummated his marriage is not legally obliged to pay his

divorced wife mut 'a compensation in addition to the dowry.27

Following the unanimous doctrine of the four traditional guilds,

Article 18 of the 1925 Personal Status Law initially precluded courts

from ordering a man to pay his divorced wife mut'a over and above

the dowry if her marriage had been consummated. Over the course

of the twentieth century, however, modernist Islamic legal thinkers

rethought the classical position and came up with arguments in favor

24 See, e.g., Qur"àn 33:6 and 2:236. 
25 For the ambiguities surrounding the husband’s financial obligation to a divorced

wife, see, e.g., Noel Coulson, A History of Islamic Law (Edinburgh: University of
Edinburgh Press, 1964), 31–32. Note, however, the term “mut 'a” came to have very
negative connotations in the Sunnì world. It was used to denote a “temporary mar-
riage,” a contractual arrangement, highly disfavored in the Sunnì guilds, in which
a man “marries” a woman for a fixed period—perhaps an hour, perhaps a month—
and pays her mut'a on the completion of the term. This form of marriage, which
seemed to allow for prostitution, was permitted only among the Shì'a sect. See 
W. Heffening, “Mut'a” in EI2, vol. VII, 759.

26 It is also reported, however, that al-Shàfi'ì at another time stated that a man
is not legally obliged to pay extra compensation to a woman divorced without fault,
although it is morally praiseworthy for him to do so.

27 See, e.g., the doctrine as summarized in A˙mad ibn al-Naqìb al-Mißrì, 'Umdat
al-Sàlik wa-'Uddat al-Nàsik (with commentary), ed. Noah Ha Mim Keller, printed in
Arabic with facing translation as The Reliance of the Traveler: A Classic Manual of Islamic
Sacred Law rev. ed. (Evanston, Illinois: Sunna Books, 1994), 536; There mut'a is
clearly considered to be a substitute when a husband has not provided a dowry or
consummated the marriage.
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of it. Accordingly, when the Egyptian government in the 1970s first

proposed revising the personal status law to include mut 'a provisions,

the government’s official advisor on questions of Islamic law—the

Chief Muftì of Egypt, Jàdd al-Óaqq—justified the new provisions as

“Islamic” through what seemed to be an exercise of utilitarian neo-

ijtihàd. According to Jàdd al-Óaqq, the provision did not violate any

clear Qur"ànic passage or any clear and unimpeachably authentic

˙adìth. In fact, it powerfully served the public interest because it put

impediments in the way of hasty divorces and because it would pre-

vent some divorced women from falling into poverty and perhaps

prostitution.28

The husband’s challenge to the mut 'a provisions of Law 100 relied

on an argument similar to the one he had made when he challenged

the custody provisions. By requiring Egyptian law to be consistent

with the principles of the sharì 'a, Article 2 required Egyptian laws

to conform to the doctrines of the Óanafì guild, which would not

require him, under these circumstances, to pay mut'a.29 The SCC

had already rejected the claim that Article 2 required Egyptian law

to conform to Óanafì law, and it used its own modernist method of

interpretation to determine whether the Egyptian laws permitting the

judge to order mut'a violated a principle of the Islamic shari'a. The

justices concluded that it did not.

28 Najjar, “Egypt’s Laws of Personal Status,” 332 (citing Jàdd al-Óaqq). Note also
that those who favored some form of neo-taqlìd could also make an argument for
mut'a. As the SCC notes, the ¸àhirì guild required men to pay mut'a compensation
to their divorced wives. This comment betrays a modernist impulse in the Court’s
jurisprudence. Traditional jurists would not consider ¸àhirì doctrine to be author-
itative, because this guild came to be considered to be unorthodox in the four-
teenth century. Yet some modernist jurists who tried to rehabilitate the ¸àhirìs
argued that their anathematization had been unfair and was due to jealousy rather
than real dispute over the orthodoxy of the ¸àhirìs’ legal methodology. In fact,
both Ri∂à and San˙ùrì put the opinions of the ¸àhirì jurists on par with the opin-
ions of the jurists who belonged to one of the four traditional guilds.

29 The plaintiff admitted that Islamic law requires a man to maintain his divorced
wife after a three-month waiting period that immediately follows a divorce. He
insisted, however, that it precludes judges from ordering any further compensation
unless three conditions were met: 1) the marriage was not consummated; 2) there
was no dowry fixed in her marriage contract; 3) he was never alone with her before
the divorce (essentially the same as the first condition). Since his marriage had been
consummated, the plaintiff argued, Islamic law bars a judge from ordering him to
support his wife after the three-month waiting period. By this reading, Article 18
of Law 25, as amended in 1985, was unconstitutional and the courts should apply
the provisions of Law 25 as it was applied prior to the 1985 amendment. 
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2. The SCC’s reasoning

a. Was the law inconsistent with an absolutely certain ruling of the sharì'a?
To determine the constitutionality of Article 18 of Law 25, as amended

in 1985, the SCC first asked whether the legal provisions of Law

100 governing compensation are inconsistent with any absolutely cer-

tain rulings of the sharì 'a. When looking for these rulings, the Court

discussed Qur"ànic passages alone, and did not mention any pas-

sages from the ˙adìth literature. More strikingly, it made statements

that could be interpreted to imply that, to its mind, Qur"ànic pas-

sages are the only scriptural passages that can be considered absolutely

certain with respect to authenticity.30 Ultimately, the Court identified

three Qur"ànic verses that it found relevant to the question of com-

pensation for a divorced woman. The first of these verses, Qur"àn
2:241, discusses the question of compensation for a divorced woman

at a very general level: “for divorced women a provision [mut 'a] with

kindness, [this is] an obligation on the God-fearing.”31 Qur"àn 2:236,

states that men who marry women without promising any particu-

lar dowry, and then divorce them without consummating the mar-

riage, must “make provision for them [the divorced wives], the affluent

man according to his means, and according to his means the needy

man—[This is] an obligation on those who [would] do good.”32

Finally, when the Prophet was considering divorcing some of his dis-

gruntled wives, God told him, “Oh Prophet, say to your wives 'If
you desire the present life and its adornment, come now! I will make

you a provision and set you free with kindness’ ” (Qur"àn 33:29).

30 In searching for absolutely certain legal rulings, it says, it was looking for rul-
ings “rooted in principles laid down in Qur"ànic nußùß.” Case No. 7, Judicial Year
8 (May 15, 1993), 287. It is unclear whether the Court means to suggest by this
that absolutely certain legal rulings can never be found in the ˙adìth literature or
whether it is merely asserting that in this case there are no relevant legal rulings
in the ˙adìth literature.

31 Cited in Case No. 7, Judicial Year 8 (May 15, 1993), 287. All English trans-
lations are based on the translation of A.J. Arberry, The Koran Interpreted (New York:
Macmillan, 1955). I have checked the translations against the Arabic as printed in
The Glorious Qur"àn, ed. and trans. Marmaduke Pickthall (1930; repr. Istanbul: Cihan
Matbaasi, 1996). (Here, the translation is slightly modified by me.) All further ref-
erences to translations from the Qur"àn will be from Arberry except as specifically
noted.

32 Arabic cited in Case No. 7, Judicial Year 8 (May 15, 1993), 287, 288.
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Classical jurists did not consider this last verse to be a verse of gen-

eral application. Rather, they considered it a verse creating a ruling

to solve a problem unique to the Prophet.33 It is unclear why the

Court rejected the traditional, narrow interpretation and instead reads

it as a verse of general application.

As the SCC pointed out, these Qur"ànic texts seem to require a

man to pay his wife some sort of compensation but do not indicate

whether a man satisfies this requirement by handing over the remain-

ing portion (if any) of the dowry. Because these verses, taken together,

were ambiguous, the Court found that there was no absolutely cer-

tain ruling precluding the state from requiring some compensation

in addition to the dowry. Such a conclusion was confirmed, the SCC

said, by the fact that the classical jurists disagreed about whether a

man should be required to supplement his divorced wife’s dowry

with something extra. (It asserted that Shàfi'ì’s doctrine was unclear

on this question and that all the members of the ¸àhirì guild agreed

that it was required.)34

Where there is no absolutely certain ruling of the sharì 'a precisely

on point, the walì al-amr is free to develop whatever rule he thinks

best. In so doing, his discretion is limited only by the requirement

that his law must not violate any constitutional provisions (including

the human rights provisions) and not impede the realization of the

goals of the sharì 'a.

And whereas: It is clear from examining the doctrines of the jurists
regarding the meaning of the Qur"ànic texts (dalàlat al-nußùß al-Qur "àniyya)
which have come to us in the matter of mut 'a that they differ on the
scope of their application and on whether it [the giving of mut 'a] is,
on the one hand, obligatory or, on the other hand, meritorious [but
not required]. And this only means that since these texts are proba-
ble in meaning, they are unclear about the desire of God, may He
be exalted. And thus the walì al-amr is permitted to practice ijtihàd so
as to develop a legislation (naßß al-tashrì'ì) and to organize [the sharì 'a’s]

33 The SCC’s use of this verse is surprising, because authoritative ˙adìth tradi-
tions make clear that this passage gave instructions designed to tell the Prophet
how to deal with a unique problem that had arisen among his wives. Thus, tradi-
tionally, this passage would not be considered a guide for Muslims in their deal-
ings with their own wives. The SCC does not discuss this point and treats the ˙adìth
as a source of general guidance. See Barbara Freyer Stowasser, Women in the Qur"àn,
Traditions, and Interpretation (New York: Oxford University Press, 1994), 95–97.

34 See Case No. 7, Judicial Year 8 (May 15, 1993), 287–88.
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rules by establishing the essence of the right (aßl al-˙aqq) in them. He
[the walì al-amr] explicates its demand and unifies its application. He
[the walì al-amr] establishes its edifice on a conception of equality with
a view to removing all aspects of difference in it, and does not con-
tradict the roots of the sharì 'a, or any of its principles.35 . . . There is
nothing in the Qur"ànic texts informing us that God, may he be
exalted, decreed it [a particular type or amount of mut 'a] or set lim-
its on it, inasmuch as they signify permission to organize it [the mut 'a]
so that he36 realizes for the people, their benefits [that are] stipulated
by the sharì 'a. (maßàli˙ahum al-mu'tabira shar'an).37

b. Did the law impede the goals of the sharì'a?
To determine whether the law under attack violated the goals of the

sharì 'a, the SCC first looked to the verse requiring men to com-

pensate their divorced wives “with kindness.” According to the Court,

this verse establishes a specific goal for men in their dealings with

their wives (or ex-wives)—namely, that men must act in a manner

that benefits their divorced wives. “[B]eing compassionate to [the

divorced wife] is part of the generosity (murù"a) which is demanded

by the Islamic sharì 'a.”38 As a result, legislation regulating men’s

behavior towards their divorced wives must advance the welfare of

the wife. According to the Court, the legislation under review was

consistent with this specific goal of the sharì 'a. Having determined

this, the Court asked whether the law in question impeded the gen-

eral goal of promoting general social welfare. In a quick, conclusory

sentence, the Court concluded that the law did not impede them

because it instructed the judge to determine the amount owed by

the father on “an objective basis that does not create friction or

hardship.”39 This sort of instruction, by itself, “guarantees more

35 Case No. 7, Judicial Year 8 (May 15, 1993), 287–88.
36 Gramatically, the “he” here should refer to God. However, the preceding sen-

tences are focused on the jurists’ elaboration through ijtihàd of fiqh rules governing
compensation. In context, I believe that the Court meant to say that in the absence
of Qur"ànic rules, the walì al-amr (rather than God) is given permission to estab-
lish whatever rules realize the results that the sharì 'a tells humans are beneficial (i.e.,
the goals of the sharì 'a).

37 The last sentence reads: Wa-laysa fì al-nußùß al-Qur"àniyya mà yufìd anna Allàh
ta'àllà qad qadarahà aw ˙addadahà bimà mu"addàhu jawàz tanΩìmihà bimà yu˙aqqiq lì-’l-nàs
maßàli˙ahum al-mu'tabira shar'an. Case No. 7 of Judicial Year 8 (May 15, 1993), 289. 

38 Case No. 7, Judicial Year 8 (May 15, 1993), 288.
39 Case No. 7, Judicial Year 8 (May 15, 1993), 289.
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friendship and allows for the renunciation of cleavages, and estab-

lishes human relationships on the basis of rights and justice.”40

In sum, the SCC concluded the provisions of Law 100 that gov-

ern a husband’s duty to support his divorced wife do not contradict

any legal ruling that is laid down in a clear Qur"ànic text. Moreover,

they advance both the specific goals of the sharì 'a in the area of

divorce, and they do not impede the general goals of the sharì 'a.
Accordingly, the SCC cannot strike down the provisions.

C. Analysis

This case, the Court’s first lengthy Article 2 opinion, is unclear on

several important points. The Court did not explain systematically

how it went about analyzing scriptural texts and historical patterns

of interpretation in order to isolate the absolutely certain rulings. For

example, both when it investigated the question of custody transfer

and when it investigated the question of support for a divorced wife,

the Court failed to discuss any ˙adìths. It was unclear why this should

be so. Had the Court found no ˙adìths on point? Had it concluded

that all applicable ˙adìths were of dubious authenticity or meaning?

Second, it did not explain what tools it used to analyze the Qur"àn—

an omission that was notable because its interpretation of some verses,

while plausible from a “plain meaning” standpoint, departed from

the interpretations of many classical jurists.41 Third, the SCC claimed

that the classical Sunnì tradition actually supported its reading of

the texts, but it was unclear whether it had a systematic method of

analyzing the tradition.42 In searching for the absolutely certain rul-

40 Case No. 7, Judicial Year 8 (May 15, 1993), 289.
41 As noted above, in its discussion of a man’s duty to his wives, the Court cited

a verse that the classical jurists had interpreted to deal specifically with the Prophet’s
conduct, and it does not explain why it, in contrast, considers it to be a verse of
general application. 

42 For example, the Court did not explain which texts it would consult in order
to determine the doctrine of the Shàfi'ì guild. The analysis seemed, in places, some-
what self-serving. To bolster its claim that there is disagreement about whether a
man might have to pay mut'a, the SCC points to a ruling that was attributed to
Shàfi'ì, but was rejected by the majority of the Shàf'ì jurists as a statement of their
master’s position. Furthermore, it cited here the doctrines of the ¸àhirì guild, a
guild which died out early in Islamic history. Many modernists, to the extent that
they look to the doctrines of classical jurists at all, consider the doctrines of the
¸àhirì guild probative. Nevertheless, the SCC did not cite this guild in disposing
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ings, the Court seemed to apply rigorous methods of textual criti-

cism and exegesis, with the result that the Court did not, predictably,

find any such rulings. The details of its methodology, however, were

not clear.

As for its analysis of the goals of the sharì 'a, the SCC looked for

clues to the “specific goals” in both the absolutely certain rulings of

the sharì 'a, and in rulings that were less than certain. (These merely

“probable” rulings include both ambiguous Qur"ànic passages and

the rulings laid down over the years by classical Sunnì jurists.) The

SCC determined that the specific goals of the sharì 'a are to ensure

just treatment that will benefit specific classes of people. In the case

of custody, the protected class are custodial children; in the case of

mut'a, divorced women. Having reached this conclusion, the Court

must move on to a second stage of analysis. To understand whether

a contemporary statute actually advances these specific goals, the

Court must evaluate the impact of that statute on somebody’s “wel-

fare.” People can naturally disagree about how to define welfare. To

evaluate “welfare,” the Court assumes that a person’s welfare is to

be equated with that person’s enjoyment of the “general goals” of

the sharì 'a. The SCC, however, does not discuss in this case how it

identified these goals except to say that they include the preserva-

tion of religion (dìn), self (nafs), reason ('aql ), honor ('ir∂ ), and property

(màl ).43 It does not say how it arrived at these goals. Nor does it

say what other general goals there might be. Finally, it does not

indicate what method the Court would use to try to determine

whether such goals are, in the aggregate, being promoted.

Finally, in analyzing the goals of the sharì 'a, the SCC seemed to

assume that in most, but possibly not all cases, a statute which serves

the specific goals of the sharì 'a will also meet the overarching require-

ment that all statutes advance the aggregate welfare of society by

increasing the net enjoyment of general goals. Thus, after stating

of the custody issue and rarely cites it in later opinions. Why the doctrines of this
guild are particularly relevant here (other than because they support the SCC’s con-
clusion) is unclear. 

43 These five goals themselves raise some questions, because they echo, but are
not exactly the same as, the five goals that Ghazàlì and the majority of classical
jurists recognized as “necessary” goals. The SCC departs from almost all the clas-
sical jurists in removing from the list the promotion of “progeny.” See the discus-
sion in Chapter 2.
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that the Egyptian statutes requiring payment for divorced wives serve

the specific goals of the sharì 'a, the Court asserts also that it estab-

lishes “rights and justice.” It is not clear from the Court’s discussion

whether it believes laws that advance the appropriate specific goals

should be assumed always to advance the general goals of the sharì 'a
as well. The Court’s next opinion did little to resolve these questions.

B. Case No. 29 of Judicial Year 11, decided on March 26, 1994 44

In 1994, the SCC decided a second case involving an Article 2 chal-

lenge to Personal Status Law of 1929 as amended by Law 100 of

1985—the revised and re-enacted version of “Jihàn’s Law.” As seen

in the previous case summary, after a divorce, a mother was auto-

matically given custody of infants. Case No. 29 of Judicial Year 11

(decided on March 26, 1994) arose out of a dispute over child sup-

port payments that a father was ordered to pay retroactively during

the period that his infants resided with their mother.

Under the Personal Status Law of 1929, as initially enacted, a

divorce could be finalized quickly and child custody quickly granted,

but the law failed explicitly to address whether the father’s obliga-

tion to pay child support began when the divorce was finalized or

when a judge determined the amount of support that should be paid

and issued an order to the father to commence payment.45 Where

the law was not clear, however, judges were supposed to follow the

rules of the Óanafì guild of jurists, which had held that a father’s

obligation to pay child support began only when the judge issued

an order determining the amount of the obligation, and this was the

rule that judges applied. Thus, if a father could delay judicial pro-

ceedings, he could avoid for a considerable period the obligation to

pay child support. On the other hand, Article 18, Section 4 of Law

44 Printed in SCC, vol. VI, 231–56. For another analysis and a translation of this
case into French, see Baudouin Dupret, “A propos de la constitutionalité de la
Shari'a,” Islamic Law and Society 4 (1997), 91–113. 

45 In contrast, the Egyptian Personal Status Law of 1929 was clear about the
rule that applied when a husband was in arrears on the maintenance due to his
current wife. In this area, the law departed from Óanafì doctrine and stated that
a husband’s obligation to pay his wife maintenance existed even in the absence of
a judicial order and thus became a debt upon the non-paying husband. See the
discussion on this point in Aharon Layyish and Ron Shaham, “Nikà˙: (II) In the
Modern Islamic World: (1) The Arab, Persian and Turkish Lands of the Middle
East” in EI2, vol. VIII, 31.
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100 of 1985 required judges to depart from this practice and stated

that a father had the duty to pay child support from the moment

that a divorced mother took custody of children. If a father had

been paying his wife less than the monthly sum that the judge

declared to be appropriate, he would immediately have to make up

the shortfall to the mother.46

The plaintiff in Case No. 29 was a father who had divorced his

wife. The couple had had a child. Following the divorce, the mother

retained custody of this child and supported the child until the child

reached adulthood. For a period, she was not able to receive a court

order requiring the father to pay her for the cost of supporting her

child. When she finally did, the Court ordered the father to reim-

burse the mother for expenses previously incurred. The father refused

to pay, arguing that the principles of Islamic law precluded courts

from retroactively ordering a man to maintain his children. The

SCC disagreed. To understand the father’s argument and the Court’s

opinion, it is helpful to review some of the Qur"ànic texts dealing

with issues related to child support and to consider the classical inter-

pretation of these texts.

1. Background

The Qur"àn and ˙adìth literature contain a number of passages imply-

ing that a father must pay for the support of his children, and the

classical jurists took the obligation for granted.47 At the same time,

most of the jurists in the traditional guilds had agreed that, although

the moral obligation to provide child support accrues as soon as

someone else takes custody of the child, the legal obligation arises

only when a judge orders payment. In the fourteenth century, the

Shàfi'ì jurist al-Mißrì unequivocally summarized the preponderant

doctrine of his guild as follows: unpaid support “does not become a

debt” (là tastaqirr fì al-dhimma).48 The only exception to this rule

46 A mother who had not sought an order of child support in the past could ask
for reimbursement at any time in the future, even after the child was grown. Thus,
as this case illustrates, a father could suddenly be faced with an order of retroac-
tive support requiring him to pay very large sums of money. 

47 For an exhaustive survey of the doctrines of the four Sunnì guilds with respect
to a father’s obligation to provide maintenance to his children, see Linant de
Bellefonds, Traité, 86–105. The following discussion draws on this work.

48 See al-Mißrì, 'Umdat al-Sàlik, 549.
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occurred when the mother, with the permission of a judge, took out

a loan in the father’s name to pay for the expenses of raising the

child. The jurists of the Óanafì guild agreed with the Shafi'ì jurists

on these points.49 The Màlikì jurists, however, took a different posi-

tion. Khalìl Ibn Is˙àq summarized their position by saying that a

judge could order a father to reimburse someone who had supported

that child if that person had provided support without intending its

support to be considered a gift.50

Following the established doctrine of the Óanafì guild of jurists—

the doctrine that had traditionally been applied in Ottoman Egypt—

the father argued that Islamic law recognized only a moral obligation

to reimburse those who had cared for his child in the past. Because

Article 2 prohibited the legislature from adopting a law that was

contrary to the principles of the sharì 'a, he argued, it could not cre-

ate a legal obligation to pay retroactive child support. This partic-

ular argument did not have much chance of success. The SCC had

already rejected in the previous case the idea that, in applying Article

2, it was bound to defer to the Óanafì guild’s interpretation of the

sharì 'a. Rather, the SCC had asserted the right, indeed the obliga-

tion, to interpret Islamic law itself, using its own modernist approach

to legal interpretation. Applying that method, the SCC determined

that there was no explicit Qur"ànic ruling (or ruling in an indu-

bitably authentic ˙adìth) that barred courts from ordering fathers to

pay retroactive child support. Furthermore, it concluded that in the

case at bar, such an order was consistent with the goals of the sharì 'a.
Thus, the legal provision under attack was not inconsistent with any

principles of the sharì 'a.

2. The SCC’s reasoning

The SCC began its analysis by sketching again the broad outlines

of its interpretation of Article 2:

And whereas: That which the Constitution states in Article 2 [after its
amendment in 1980] is that the principles of the Islamic sharì 'a are

49 This, at least, is the undisputed position of the plaintiff in the case.
50 See Khalìl Ibn Is˙àq, al-Mukhtaßar, trans. G.H. Bousquet as Abrégé de la loi

musulmane selon le rite de l’imâm Mâlik (Publications de L’Institut d’Études Orientales
de la Faculté des Lettres d’Alger 17; Algiers: Éditions Algériennes En-Nahdha, 1956),
vol. 2, 74–77.
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the chief source of Egyptian legislation. And this is a limitation which
the legislative powers [of the state] must obey in legislation that is pro-
mulgated after the [date that] the aforementioned Amendment entered
into force—among which are the rules of Law 100 of 1985 amend-
ing certain aspects of the laws of personal status. . . . The authority of
the Supreme Constitutional Court is limited to supervising the adher-
ence [of Egyptian legislation] to [the principles of the sharì 'a] and to
ensuring that they [these principles] defeat any legal provision that
conflicts with them.51

The Court then reiterated its basic understanding of Article 2’s com-

mand. Egyptian legislation must be upheld as consistent with the

principles of the sharì 'a so long as it meets two criteria: (1) it must

not conflict with any absolutely certain rulings of the sharì 'a; (2) it

must serve the goals of the sharì 'a. The SCC concluded that the

statute in question did not violate either of these requirements.

a. Was the law inconsistent with an absolutely certain ruling of the sharì'a?
The absolutely certain rulings are those laid down in an unambiguous

Qur"ànic text or an unambiguous and authoritative ˙adìth:

A legislative text is thus not permitted to contradict the Islamic legal
rulings that are clear in their authenticity and their meaning (al-a˙kàm
al-shar'iyya al-qa†'iyya fì thubùtihà wa-dalàlatihà)—considering that these
rulings (a˙kàm) alone are those [rulings] about which ijtihàd is forbid-
den. For these represent within the Islamic sharì 'a, its universal prin-
ciples and established roots (mabàdi"ahà al-kulliyya wa-ußùlihà al-thàbita)
that cannot bear interpretation (ta"wìlan) or substitution (tabdìlan). Further-
more, it is inconceivable that their meaning will change with a change
of time and place.52

The SCC found no unambiguous passage in the Qur"àn that dealt

with the specific issue of retroactive child support. (Intriguingly, as

in the previous case, the Court did not say whether when looking

for absolutely certain rulings, it looked to the ˙adìth literature.) “Because

there is no absolutely certain text (naßß qa†'ì ) providing a conclusive

ruling (˙ukm fàßil ) about a child’s need for support [from his father]

for a period in the distant past, then, as regards this [issue], the path

51 Case No. 29, Judicial Year 11 (March 26, 1994), 248–49.
52 Case No. 29, Judicial Year 11 (March 26, 1994), 249. 
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of ijtihàd has been left open.”53 The SCC held, the government was

free to exercise ijtihàd in this area—meaning that the government

could enact and enforce whatever rule it felt best, so long as that

rule did not impede the goals of the sharì 'a.54

b. Did the law impede the goals of the sharì'a?
The Court began its analysis of the goals of the sharì 'a by asking

what “benefits” were promoted by the absolutely certain Qur"ànic

rulings dealing with questions of custody. It found two relevant pas-

sages in Qur"àn 2:233: “a father is obliged to provide for them [his

children] and clothe them honorably”; and “a mother should not

be made to suffer harm (tu∂àrr) on account of her child, nor a father

on account of his child.”55 The Court identified, in the first of these

passages, a specific goal in the area of child support—namely, the

promotion of childrens’ welfare. The second verse simply qualified

that a parent’s obligation to their children ended when providing

maintenance would cause more harm than good.56 (Again, it is notable

that the Court did not cite any ˙adìths. Nor did it indicate whether

it looked to the ˙adìth literature when trying to identify the princi-

ple or to establish its precise contours.)

How could the Court determine what constitutes welfare—either

of the child or of a person dealing with the child? For the purpose

of applying these principles, welfare is to be understood as the pro-

motion of the results that constitute the general goals of the sharì 'a,
which include, but are not limited to, the promotion of religion (dìn),
self (nafs), reason ('aql ), honor ('ir∂ ), and property (màl ).57 In fact, the

SCC implies that the general goals of the sharì 'a include the pro-

motion of anything that human reason tells us is beneficial. The

question of whether a father must provide for his child is ultimately

governed by the utilitarian principle established in the ˙adìth “do not

injure or repay one injury with another” (là ∂arar wa-là ∂iràr).58 The

53 Case No. 29, Judicial Year 11 (March 26, 1994), 251.
54 “When there is no text about it [an issue], ijtihàd is only limited by the uni-

versal rulings so as not to impede their general goals.” Case No. 29, Judicial Year
11 (March 26, 1994), 252.

55 Case No. 29, Judicial Year 11 (March 26, 1994), 254.
56 Case No. 29, Judicial Year 11 (March 26, 1994), 254.
57 Case No. 29, Judicial Year 11 (March 26, 1994), 250.
58 Case No. 29, Judicial Year 11 (March 26, 1994), 254. As noted in Chapter
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justices reasoned that to fail in one’s duty to pay child support,

whether deliberately or through negligence, is “unjust,” and that a

law that undoes an injustice ipso facto provides benefits. “Responding

to the injustice of the father with justice, this is only a right that

welfare requires and a duty that necessity imposes.”59 In this case,

the Court concluded that the law under review does advance the

welfare of the child without causing undue “harm” to the father.

Although the Court seemed to think that the balance of harms in

this case was obvious, it was faced with the uncomfortable fact that

many classical jurists had concluded that child support should not be

applied retroactively. Implicitly justifying its decision to depart from

the mainstream of classical doctrine, the SCC stressed that the Màlikì
guild had, under some circumstances, permitted judges to order sup-

port retroactively.60 It thus could not be unreasonable to think that

such orders should be allowed. Furthermore, it argued, society has

changed. It was reasonable to conclude that something advancing

public welfare in, say, eleventh-century Baghdad, might not serve

the public interest in twentieth-century Cairo.61

3. Analysis

In this case, the SCC failed to resolve the questions raised in its

previous Article 2 cases. For example, in looking for rulings that are

Five, this ˙adìth was used by Rashìd Ri∂à and other champions of utilitarian neo-
ijtihàd as justification for their utilitarian method of legal reasoning. The use of this
˙adìth thus suggests that a law advances the welfare of the child if it advances what
reason tells us is good for that child, and advances the welfare of society if it
advances what reason tells us is good for humankind. 

59 Case No. 29, Judicial Year 11 (March 26, 1994), 254.
60 Case No. 29, Judicial Year 11 (March 26, 1994), 255.
61 Case No. 29, Judicial Year 11 (March 26, 1994), 255. According to the Court,

the Óanafì jurists and other jurists who had refused to order retroactive support
established a juridical presumption that a person who had not sought an order of
child support had not needed support. The court suggests that in the past, this
might have been a justifiable assumption. At that time, the SCC claims, people
were more religious and less willing to engage in immoral acts and thus, one sup-
poses, would not ask for support they did not need. Furthermore, the justices asserted
that courts were more efficient in the past and would therefore have quickly ordered
child support in every case where they had been asked. In these circumstances, the
wife’s failure to get an order of child support might reasonably have led to the
conclusion that the support was not needed. Yet, the Court said, this conclusion
could no longer be accepted today. Court systems have become more complex, and
a father has ample opportunity to abuse the process in order to delay the issuance
of a support order. See Case No. 29, Judicial Year 11 (March 26, 1994), 255.
Compare id., 253.
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absolutely certain with respect to both their authenticity and mean-

ing, the Court in this case never explained how it established the

authenticity of scriptures other than the Qur"àn—thus leaving uncer-

tain the role that the ˙adìths would play. In looking for absolutely

certain scriptures, the Court looked only at Qur"ànic passages, but

it cited a ˙adìth to justify the utilitarian aspect of its goals analysis.

With respect to identifying the meaning of revealed texts, the Court

also failed to clarify the hermeneutic methods to be used when estab-

lishing the meaning of a particular scripture. The Court’s interpre-

tation seemed decidedly impressionistic.

Because the SCC found no explicit texts on point with the specific

question, the constitutionality of the law depended on whether the

SCC believed the law advanced the goals of the sharì 'a. Ambiguities,

however, continued to plague the Court’s goals analysis. In its analy-

sis, the SCC began by looking to see if Qur"ànic texts and the

exegetical tradition revealed the results that God wants custody laws

to promote. The Court concluded that God wants fathers who have

children to pay whatever is needed to advance the welfare of their

children—up to the point where providing support would cause him

unreasonable harm. In determining whether the harm involved in a

support order was reasonable, the SCC seemed implicitly to balance

the harms suffered by the father against the benefits enjoyed by the

child. In measuring benefits and harms the Court apparently con-

sidered more than the five “necessary” benefits. Rather, it implied

it was employing reason to determine what human welfare required

and asking whether the law advanced the public good. How exactly

it performed its utilitarian analysis was left unclear. The Court thus

left itself ample room to argue that welfare required the promotion

of justice and human rights as these had been defined in Court cases

dealing with secular provisions of the constitution.

C. Case No. 35 of Judicial Year 9, decided on August 14, 199462

In late summer 1994, the SCC issued its third opinion involving an

Article 2 challenge to Law 100 of 1985. Law 100 had granted spe-

cial rights to women whose husbands took second wives. Among the

62 Case No. 35, Judicial Year 9 (August 14, 1994), printed in SCC, vol. VI,
331–58.
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new rights was a near-automatic right for her to receive, if she chose,

a judicial dissolution of her marriage (tafrìq). The decision to grant

this right was extremely controversial, and these provisions were

quickly challenged in court.63 To understand the controversy and the

argument of the plaintiff in Case No. 35 of Judicial Year 9 (August

14, 1994), it is helpful to consider briefly the history of polygamy in

the Islamic world.

1. Background

Before the rise of Islam, Arab society had permitted and may have

encouraged polygamy.64 The Prophet had a considerable number of

wives, and Qur"àn 4:3 seems to permit Muslims other than the

Prophet to practice a limited form of polygamy: a man other than

the Prophet may not marry more than four wives, and he must treat

them all equally:

If you fear that you will not act justly towards the orphans, marry
such women as seem good to you: two, three, four. But if you fear
that you will not be equitable, then only one. (Qur"àn 4:3)

Cryptically, however, in verse 29 of the same sura, the Quràn adds

an intriguing comment:

you will not be able to be equitable between your wives, even if you
wish to do so; but do not be altogether partial so that you leave her,
as it were, suspended. (Qur"àn 4:29)

The classical jurists suggested that Qur"àn 4:29 was simply stating

a truism. Although a husband might treat his wives equally from an

objective standpoint (for example, by giving them the same dowry

and allowance and by spending equal numbers of nights with them),

he might still in his heart feel more strongly towards one of the

wives. Reading this comment together with 4:3, the jurists concluded

that this type of subjective impartiality was insufficient by itself to

create a bar to second marriage. Accordingly, until the modern era,

polygamy was permitted and practiced by Muslims in Egypt (and in

63 For a discussion of the debates surrounding similar provisions in Jihàn’s law
(which was voided on procedural grounds), see Fauzi M. Najjar, “Egypt’s Laws of
Personal Status,” Arab Studies Quarterly 10 (1988): 328–31.

64 For an interesting discussion of the pre-Islamic period and the gaps in our
knowledge about it, see Linant de Bellefonds, Traité, II, 17–22.
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other Islamic societies) who could afford the financial expense and

could treat their multiple wives “equally” in such objective matters

as maintenance and conjugal duties.

In the nineteenth century, however, the consensus behind the gen-

eral permissibility (and advisability) of polygamy began to break down

in many parts of the Muslim Mediterranean, including Egypt.

Europeans viewed polygamy as an unjust practice that demeaned

women and weakened a society, and some Muslims came to agree

with them.65 Thus, some early champions of utilitarian neo-ijtihàd
argued on utilitarian grounds that God’s permission to practice poly-

gamy had lapsed. They argued that polygamy was undoubtedly a

correct practice for the early Islamic community, but modern men

abused it in order to oppress women and sate their lust—with dread-

ful consequences for society at large. For example, Mu˙ammad

'Abduh issued fatwàs arguing vigorously that polygamy should be

outlawed in the modern era.66 These modernist criticisms of polygamy

inspired a reaction by conservative Muslims.67 Ironically, some con-

servative modernists employed utilitarian reasoning to bolster their

conclusion that polygamy was permitted, even recommended, by

God. Turning 'Abduh’s reasoning on its head, they argued that the

practice of polygamy actually promoted the welfare of women and

of society as a whole. Accordingly, they claimed that the state should

promote polygamy.

The Egyptian government in the twentieth century attempted cau-

tious regulation of polygamy. As potential reforms were debated, one

possible approach was to permit women to seek judicial dissolutions

of their marriage on grounds of harm whenever their husbands took

a second wife. The idea of divorcing for harm, however, was con-

troversial. The Qur"àn and ˙adìth literature clearly assume that men

can divorce their wives in a number of different ways. Working from

65 See, e.g., the opinion of Celàl Nùrì Ileri discussed in Günay Alpay, “Ileri” in
EI2, vol. III, 1117; the opinions of Sir Sayyid A˙mad Khan as described in Aziz
Ahmad “Ißlà˙: (iv) India-Pakistan” EI2, vol. IV, 170; and those of Mu˙ammad
'Abduh described in the text below.

66 See Stowasser, Women in the Qur "àn, Traditions, and Interpretation, p. 21, citing,
e.g., Mu˙ammad 'Abduh, al-Islàm wa-’l Mar"a fì Ra"y al-Imàm Mu˙ammad 'Abduh, ed.
Mu˙ammad 'Amàra (Cairo: n.d.).

67 As Stowasser notes, “the topic of polygamy engenders a defensive reaction in
modern conservative Muslims is partially due to Western criticism of that institu-
tion.” Stowasser, Women in the Qur"àn, Traditions, and Interpretation, 121. 



the scc’s article 2 jurisprudence as applied 227

these texts, the classical Sunnì jurists came to agree that a man can

divorce his wife at will and that sometimes a man and a woman

could mutually agree to end their marriage. The classical jurists also

agreed that, under a limited number of circumstances, a woman

could ask a judge for a judicial dissolution of her marriage, although

they disagreed about the circumstances that would justify the extreme

remedy of judicial dissolution. The Óanafì guild established a restric-

tive doctrine, holding that dissolution was only possible in cases in

which the husband was incapable of consummating the marriage.68

The Màlikìs were the most liberal, permitting judicial dissolution on

grounds of harm (∂arar), so that a wife could have her marriage dis-

solved on grounds of cruelty or ill-treatment. 

In the nineteenth and twentieth centuries, many governments in

the Arab Mediterranean, including Egypt, tried to advance women’s

rights by adopting some form of the Màlikì rule permitting women

to seek divorce on grounds of harm.69 Such a right did not help

women who were unhappy about their husband’s decision to take a

second wife. Judicial dissolution required a showing that a husband’s

marriage was causing a woman objective harm. Because polygamy

had been sanctioned by the Qur"àn, however, courts could be reluc-

tant to find that the taking of a second wife was a “wrongful act”—

even when it made the wife unhappy. (It would, of course, require

dissolution if a woman could show that her husband could not com-

fortably keep two wives and had thus cut the first wife’s support.)70

68 For a summary of the doctrine in the Óanafì guild, see Joseph Schacht,
Introduction to Islamic Law, 164–166.

69 With respect to Egypt, Article 11 of the Personal Status Law of 1929 had
allowed women to receive a judicial dissolution of their marriage (tafrìq or faskh), if
they had suffered from any type of cruelty or ill-treatment that constituted “harm”
(∂arar). For a general discussion of the reforms in Egypt, see David Pearl, A Textbook
on Muslim Law (London: Croon Helm, 1979), 108–13. Egypt’s example proved
influential and other Arab countries adopted similar provisions. For a discussion of
the modernist reforms in other Arab countries permitting judicial dissolution on
grounds of harm, see ibid. and also Joseph Schacht and Aharon Layyish, “ˇalà˚,
II: Reforms in the Modern Middle East and North Africa” in EI2, vol. X, 153–57;
Nasir, The Status of Women under Islamic Law, 81–95.

70 Upon allegation of this type of mistreatment or of cruelty, a judge would be
required to appoint arbitrators who would first try to negotiate reconciliation. If
the arbitrators agreed that the husband had committed some fault that caused his
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Recognizing the difficulties facing women who wished to use “harm”

as a means to escape polygamous marriages, the opponents of

polygamy tried to have polygamy characterized as “harmful” as a

matter of law. This meant that a wife could receive a dissolution of

her marriage for “harm” simply by demonstrating that her husband

had displeased her by taking a second wife.71 Although this reform

was tried early in some countries, conservative feeling about polygamy

was sufficiently strong in Egypt that efforts to promulgate similar

reforms failed repeatedly in the 1920s, 40s and early 50s.72 In 1979,

however, these reforms were enacted as part of the ill-fated “Jihàn’s

law.” After that law was declared unconstitutional on the grounds

that it had been improperly enacted, the provisions relating to

polygamy were re-enacted as part of Law 100 of 1985.73 According

to the provisions of Law 100, an Egyptian man who sought a mar-

riage license was required to state in his application whether he was

already married. If he was, the marriage official would notify the

first wife before permitting the marriage. Within one year of the

marriage, the first wife could seek a judicial dissolution of the mar-

riage. A judge would be required to try to reconcile the parties. If

he could not, he would have to grant the dissolution. As a practical

matter, this law effectively allowed a woman to have her marriage

dissolved if her husband had married a second wife. Upon dissolu-

tion, she could be awarded compensation just as if her husband had

divorced her.74

wife objective harm, and if the wife refused to be reconciled to him, the court
would be required to pronounce a dissolution. See Law No. 25 (1929), sections
6–11.

71 In the 1950s a number of other Muslim countries modified their laws to state
that taking a second wife was, in fact, a fault insofar as it caused insult or pain to
the first wife. Since it was difficult for a husband to deny the wife’s testimony that
she found the presence of a second wife intolerable, the provisions allowed her
essentially to dissolve her own marriage. See Aharon Layish and Ron Shaham,
“Nikà˙: (II) In the Modern Islamic World: (1) The Arab, Persian and Turkish
Lands of the Middle East,” in EI2, vol. VIII, 30.

72 The Personal Status Law of 1929 included only one “reform.” By engaging
in talfìq, the legislature adopted a doctrine espoused in the pre-modern period by
the jurists of the Óanbalì guild, which allowed women the right to include in their
marriage contract a provision that permitted them to have their marriage dissolved
in the event that their husband took a second wife. If women had not had the
foresight or the bargaining power to have such a clause inserted into the contract,
however, the law gave them no right to seek automatic dissolution of their mar-
riage on grounds of polygamy. 

73 See the discussion in Chapter 9 above. 
74 As seen in the first case, once the marriage was dissolved, Law 100 allowed
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In Case No. 35 of Judicial Year 9 (decided on August 15, 1994),

a man challenged the 1985 amendments as unconstitutional. This

man had taken a second wife, whereupon his wife was initiated a

request for a judicial dissolution. In response, the man argued that

the provisions of Law 100 at issue in the case were unconstitutional.

The Qur"àn had explicitly invited Muslim men who felt they could

treat multiple wives equally to marry more than one woman. The

law allowing dissolution for polygamy prevented some of these men

from accepting the Qur"ànic invitation. Accordingly, it was incon-

sistent with a principle of the sharì 'a and violated Article 2. In an

intriguing opinion, the SCC rejected the plaintiff ’s argument.

2. The SCC’s reasoning

In this case, the Court began by agreeing with the plaintiff that there

was an absolutely certain ruling of the sharì 'a that recommends

polygamy—at least under certain circumstances. Focusing on the cir-

cumstances under which polygamy could take place, the Court asserted

that multiple marriages were only permissible when the marriage

would advance the interest of all the man’s wives and of society at

large. This requirement created a back-door for non-textual consid-

erations to enter. In determining whether the law advanced the

women’s interests, the Court relied on its own reasoned understanding

of justice or utility. As a result, the Court interpreted the sharì 'a per-

mission of plural marriage in a limited manner that jibed with inter-

national human rights norms. Working from this interpretation, the

Court upheld the law under attack. The opinion is interesting because

it shows how the SCC’s method allows an interpreter to read scrip-

tural texts in light of its pre-existing normative commitments.

Notwithstanding the superficial textualism of the SCC’s interpretive

method, the Court’s Article 2 opinions may ultimately be driven by

its beliefs about the utility of the law under attack. And in this case,

the SCC’s understanding of utility seemed strongly liberal.

a. Was the law inconsistent with an absolutely certain ruling of the sharì'a?
The SCC began by looking for absolutely certain rulings dealing

with the question of polygamy. The Court identified two provisions

the wife (if she had children from the marriage) to retain custody of the children
for a significant time, and allowed the judge to award the woman mut'a. In addition,
Law 100 permitted her to stay in the conjugal home so long as she had custody. 
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dealing with the issue. The first was Qur"àn 4:3, which obviously

dealt with polygamy: “If you fear that you will not act justly towards

the orphans, marry such women as seem good to you: two, three,

four. But if you fear that you will not be equitable, then only one.”75

The second was Qur"àn 4:19 which dealt with the treatment of wives

generally and thus of first wives: “Consort with them honorably.”

For reasons that are unclear, the Court did not cite Qur"àn 4:29,

which could easily be interpreted as a limitation on the right granted

in 4:3.76

According to the SCC, Qur"àn 4:3 grants an explicit, unambigu-

ous permission to marry more than one wife under particular circum-

stances, and the legislature is flatly prohibited from passing laws that

contradict this principle. That is to say, the Court actually found

what it would consider an absolutely certain ruling that approved of

polygamy under certain circumstances.

It has been established that God, may He be exalted, declares a rule
only to realize the interests/welfare (maßàli˙) of the people, and he has
never neglected an interest/welfare (maßla˙a) that is necessitated by their
conditions [of the people] without introducing a ruling concerning this
thing. And it is likewise incontestable that what is fixed by a naßß is a
true interest that cannot be altered [i.e., something that will truly
benefit men]. Doing what is contrary to it is to go beyond the bound-
aries of God. And the interest/aspect of human welfare (maßla˙a) that
is incompatible with the Qur"ànic texts is not considered to be a true
interest (maßla˙a). . . . And God when he permitted plurality [of wives]
legislated this [plurality] for an aspect of human welfare. He decreed
a response to the human soul. So he settled in a framework of mod-
eration that adheres to the definition of moderateness by making plu-
rality of wives—and this means marrying more than one wife and less
than four—a right for every man.77

A blanket prohibition on polygamy would be unconstitutional. 

Some commentators have been struck by this passage, and have sug-

gested that it might constitutionalize a rigid principle permitting

75 Case No. 35, Judicial Year 9 (August 14, 1994), 349.
76 It may be that because secularists often quoted Qur"àn 4:29 to support their

criticisms of polygamy, the Court may pass over this verse in silence in order to
avoid opening itself up to the same criticism leveled by conservatives at these mod-
ernists. It may also be, however, that the Court wanted to limit the right on the
basis of harm and justice because such limitations permit, or indeed require, the
Court to read their broader conceptions of human rights into the law.

77 Case No. 35, Judicial Year 9 (August 14, 1994), 350.
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polygamy.78 The principle that the Court found, however, turns out

to be less sweeping than it might at first appear. In interpreting the

Qur"ànic command, the SCC noted that, although the permission

to engage in plural marriage is conditional, it was allowed whenever

a man does not “fear that he will treat [his wives] inequitably.” This

qualified permission was further limited by the command that men

consort “honorably” with their spouses. In determining how the

qualified permission should be applied in modern Egypt, the SCC

concluded that the requirements of equity and honor require a man

to refrain from marrying again unless he can be sure his actions will

not lead to “injustice and favoritism” or to “the possibility of con-

sidering lawful injustice or harm to a wife who opposes the forma-

tion of a [marriage] contract between her husband and another

woman . . .”79

The Court’s exegesis here was clearly impressionistic. As in pre-

vious cases, the Court did not use ˙adìth analysis to support its inter-

pretation,80 nor did it look for a common attitude about polygamy

among the classical jurists.81 (Case No. 35 was thus important in sug-

gesting that analysis of ˙adìths or of the classical interpretations of a

Qur"ànic command are tools to which the Court can, but is not

compelled, to look.)82 The Court also did not do a word by word

78 See, e.g., Frank Vogel, “Conformity with Islamic Shari'a and Constitutionality
under Article 2: Some Issues of Theory, Practice, and Comparison,” in Eugene
Cotran, Adel Omar Sherif, eds., Democracy, the Rule of Law and Islam (CIMEL Book
Series No. 6: London: Kluwer, 1999), 539–42. 

79 According to the Court, this verse prohibits “injustice and favoritism” and “the
possibility of considering injustice lawful or harm to a wife who opposes the for-
mation of a [marriage] contract between her husband and another woman. . . .”
Case No. 35, Judicial Year 9 (August 14, 1994), 350.

80 In this case, the SCC considers a ˙adìth, but it does so only in an aside, in a
tangential discussion of why similar provisions that were written into the Personal
Status Law of 1929 were consistent with the principles of the sharì 'a. The Court
explains that the Óanbalì guild permitted a woman to include in her marriage con-
tract a provision allowing her to divorce if her husband were to take a second wife.
According to the SCC, the Óanbalì jurists justified this doctrine by referring to a
˙adìth of the Prophet. (Case No. 35 of Judicial Year 9 (August 14, 1994), 354.) 

81 This decision allowed the Court to sidestep the inconvenient fact that (as dis-
cussed above) most classical jurists did not make the Qur"ànic endorsement of
polygamy conditional on the second marriage being harmless in every way. Rather,
they conditioned it on a finding that a husband provide equal treatment to his mul-
tiple wives. 

82 To this extent, the Court’s method of looking for absolutely certain texts appar-
ently hews more closely to the method of Rashìd Ri∂à and the champions of
utilitarian neo-ijtihàd than it does to the method of al-Sanhùrì and the champions
of comparative neo-taqlìd. 
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exegesis of the Qur"ànic text. It simply looked to the apparent mean-

ing of the words as understood in light of its own social values. This

approach allowed it to argue that the constitutionality of the Egyptian

legislation under attack rests on whether the legislation serves the

specific and general goals of the sharì 'a. According to the Court, the

absolute right to practice polygamy is a conditional right. It only

applies so long as the contemplated marriage will serve the goals

that God had in mind when he established the permission. According

to the Court, these are the equal treatment of wives justly and the

advancement of their welfare. The question of whether a piece of

legislation actually advances the welfare of women must be under-

stood in light of the general goal of the sharì 'a—which is to advance

what reason tells us is good:

the legislative text under attack contains a specific rule for divorcing
on account of harm, and it is necessary that the legislative text that
has been attacked be interpreted to bring its rules into agreement with
God’s speech, may He be exalted, “Consort with them honorably”
[Qur"àn 4:19] and likewise in light of the universal rule (al-qà'ida al-
k#ulliyya) that the Prophet, peace be upon him, formulated ('àgha) by
saying “la ∂arar wa-là ∂iràr.”83

b. Did the law impede the goals of the sharì'a?
If the SCC determines that a law does not violate an absolutely cer-

tain ruling of the sharì 'a, the Court must then ask whether it impedes

the specific or general goals of the sharì 'a. In this case, the Court’s

goals analysis is integrated into its analysis of the absolutely certain

rulings. According to the Court, the Qur"an explicitly permits polygamy

only on the condition that the plural marriage results in “equitable”

and “honorable” treatment. The SCC further assumed that these

vague requirements are to be understood in light of the general util-

itarian principle revealed in the ˙adìth “la ∂arar wa-là ∂iràr,” because

this principle:

is a chief rule (qà'ida ra"ìsiyya) from among the pillars of the Islamic
sharì 'a. Its applications are many even if it is precise in its concise-
ness84. . . . And from this principle the jurists derived a number of rules

83 Case No. 35, Judicial Year 9 (August 14, 1994), 354.
84 The SCC goes on to note that “Qur"ànic texts of various provenance are dis-

covered from it” and to quote Qur"ànic verses that advocate treating family mem-
bers kindly.
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which are to be considered interpretations of it. Among these—and
this is to be considered to be further an extension of the principle—
is [the rule] that harm has to be pushed away as much as possible,
and [the rule] that harm should be eliminated, and [that] harm must
not endure through its likeness so that its extent will reach alarming
proportions [in other words, one harm should not be repaid with
another, thereby increasing the net harm]; and [that] the competition
between two harms demands the choice of the lesser harm so as to
push away the greater; and that one must bear the specific harm (al-
∂arar al-khàßß) if it is necessary to ward off a general harm (∂arar 'àmm).85

In short, the SCC narrowed an absolutely certain scriptural ruling

recommending men to marry polygamously and made the command

contingent on realization of the specific goal to protect the rights of

women already taken as wives. These rights for women include both

the right to be treated justly and the right to enjoy what reason sug-

gests is net improvement in their well-being. To determine whether

the legislative provisions under attack are consistent with the prin-

ciples of the Islamic sharì 'a, then, the SCC needed to ask whether

they protected the wife from the general harms from which the sharì 'a
wants to protect all Muslims. The Court concludes that the law does.

Implicitly, the Court suggests that the law creates only a procedural

mechanism that operates to ensure that the marriage is consistent

with the Qur"ànic principle granting qualified permission for men to

have up to four wives. The notice requirement permits a wife to

press her claim that she has been harmed. And, the judge can grant

a divorce only if the wife has been objectively “harmed.” 

The SCC’s conclusion is not without its problems. The law appar-

ently permitted a woman to use the existence of any second mar-

riage to get a dissolution, without having to prove that it is objectively

harmful. That is to say, the law created a legal presumption that if

a wife complains about her husband’s decision to take a second wife,

this first wife has, indeed, been “harmed.” If a first wife continues

over the course of a year to maintain that she has been harmed,

then she can receive a dissolution. Under the law, then, a judge

grants dissolutions on the basis of a wife’s assertion of harm with-

out objective substantiation of her claim of harm. Is this not a grant

of harm on the basis of subjective harm rather than objective harm?

85 Case No. 35, Judicial Year 9 (August 14, 1994), 354–55.
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To get around this argument, the SCC reasoned that polygamy,

while not in itself harmful, inevitably gives rise to ancillary harms.

For example, it always promotes “the natural jealousy between two

women who share one man when he is not faithful to either one of

them. This is, after all, a jealousy that the human soul cannot be

cleansed of.”86 In essence, the SCC concluded that the Qur"àn per-

mits a man to marry more than one wife under certain circum-

stances (if neither wife will suffer objective harm) and then concluded

that these circumstances will never occur (because a first wife’s

inevitable jealousy of a second wife will always cause harm to her).

Working from this premise, the Court casuistically concluded that a

law granting a woman a right to annul her marriage on grounds of

polygamy was consistent with the rulings and goals of the sharì 'a.  

3. Analysis

The SCC’s theory of Islamic law requires the Court to interpret

Islamic law, in the first instance, by interpreting scriptural passages

that contain legal rulings. Such passages are the ultimate source of

absolutely certain rulings of the sharì 'a, which state legislation must

respect. For the Court, these passages are also major indicators of

the specific goals that God wants state legislation to promote in cer-

tain areas of the law—such as family law and property law. In its

discussion of previous cases, this book has noted ambiguities in the

Court’s method of textual interpretation. We suggested that in ear-

lier cases the Court failed to explain how it uses the ˙adìth litera-

ture. It tended not to cite ˙adìths other than the ˙adìth, “la ∂arar wa-là
∂iràr,” which it used as a proof text for its overarching utilitarian

principle. Did it consider most other ˙adìths to be suspect with respect

to their authenticity? If so, why? The Court also failed to explain

systematically what tools it believes should be employed to uncover

the meaning of Qur"ànic texts.

The Court in this case did not answer these questions. Indeed,

the opinion suggested that the Court’s method of interpreting Qur"ànic

texts was unapologetically impressionistic and that the Court was

taking advantage of this to embrace, indirectly, a strongly utilitarian

86 Case No. 35, Judicial Year 9 (August 14, 1994), 351.
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approach to Islamic legal interpretation. The Court found Qur"ànic

verses that on their face require men to treat their wives honorably

and that suggest that men should not take second wives unless they

are confident that they can be equitable. The Court interpreted these

enigmatic caveats in light of what it believes to be the overarching

utilitarian and rationalist spirit of the sharì 'a. It thus interpreted the

verses to impose a broad prohibition on polygamous marriages that

will cause wives “harm.” And it suggested that “harm” was anything

that reason tells us is harmful—including the jealousy that inevitably

arises between two concurrent wives. Ironically, then, the explicit

scriptural passage permitting polygamy is redundant; it reveals that,

in questions of plural marriage (as in all other questions), the per-

missibility of an act depends entirely upon its consequences.

This opinion suggested strongly that the SCC’s theory was not as

strongly textualist or formalist as it might, at first, appear. The Court

had repeatedly said that its method of interpretation required it to

respect legal rulings announced in revealed texts and, when they

were ambiguous, to interpret them in light of the juristic tradition.

This case made clear, however, that the Court’s interpretation tended

to be shaded by its belief that rulings should be interpreted in light

of the larger principle that all actions should promote the goals of

the sharì 'a. It made clear that the Court’s understanding of the sharì 'a’s
goals was shaped by its commitment to liberal legal norms, includ-

ing norms guaranteeing the rights of women.

Previous cases suggested implicitly that the Court had a utilitar-

ian method of interpreting Islamic law, and that its evaluation of

utility reflected a strong commitment to legal liberalism. The Court’s

opinion in the polygamy case provided the strongest evidence to date

that this was the case. It is perhaps for this reason that the Court

seemed worried about the possible reaction to its opinion—either to

the utilitarian nature of its interpretive approach or to its decision

to favor liberal visions of utility over traditional conservative ones.

The opinion thus concluded with an unprecedented postscript re-

minding lower-court judges that, in Article 2 cases, they were obliged

to accept the SCC’s interpretation of Islamic law and to apply it

faithfully.87

87 As discussed above, this case was decided in the summer of 1994, shortly after
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When the SCC assigns—by various indications—a specific meaning to
the content of a legislative provision, arriving thereby at a ruling and
rejecting the constitutional challenges that are directed at it, this mean-
ing [that the SCC has assigned it] is the ground on which the ruling
[regarding constitutionality] was based. . . . Therefore no authority is
permitted—even if it is judicial—to assign to this provision a different
meaning, by going beyond the expectations of the sphere within which
it [the authority] functions which is to articulate its framework in light
of the judgment of the SCC [i.e., to articulate a framework by apply-
ing the legislative provision as it has been interpreted by the SCC].88

D. Case No. 6 of Judicial Year 9, decided on March 18, 199589

On March 9, 1995, the SCC issued an opinion dealing with the

constitutionality of a law that did not involve family law. In this

case, the Court decided a challenge to Law 136 of 1981, which

amended Article 29 of Law 49 of 1977 (henceforth “Article 29”).

1. Background

Article 29, as amended, required a landlord under particular cir-

cumstances to extend a lease to relatives of a tenant after that ten-

ant had died or had moved out of the dwelling. Under the law, a

landlord would have to extend the lease to the wife, children or par-

ents of the former tenant if they had been living with him at the

time that he died or vacated the dwelling. The landlord would have

to extend the lease to other relatives (direct or by marriage up to

third cousins removed of the tenant) if they had been living with

him (1) either for the year preceding his departure or (2) since he

had first moved into the dwelling.

The plaintiff in this case was a landlord whose tenant had invited

a brother-in-law to stay with him. When the tenant left, the brother-

in-law sought to continue renting the house—as he was permitted

to do under Article 29. The landlord refused to transfer the lease

and challenged the law as unconstitutional. The landlord claimed

important members of the judiciary begun to issue opinions that reflected a staunchly
Islamist position. The SCC may well have been concerned not only that the Islamist
press would savage the Court, but that lower court judges would simply refuse to
accept the SCC’s strained interpretation of Islamic law. Case No. 35 of Judicial
Year 9 (August 15, 1994), 357.

88 Case No. 35, Judicial Year 9 (August 14, 1994), 357.
89 Case No. 6, Judicial Year 9 (March 18, 1995), SCC, vol. VI, 542–66.
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that it violated numerous constitutional provisions: Article 7 (“Social

solidarity is the basis of society”); Article 32 (“Private ownership shall

be represented by unexploited capital. . . . The manner in which it

is utilized shall not contradict the general welfare”); Article 34 (“Private

ownership shall be safeguarded and . . . may not be expropriated

except for the general good and for fair compensation as defined by

law”); and, finally, Article 2 (“The principles of the Islamic sharì 'a
are the chief source of Egyptian legislation”).

The Article 2 claim was an intriguing addition. The question of

landlord-tenant law is not treated at any length in the Qur"àn or,

to the best of my knowledge, in the ˙adìth literature. Over the cen-

turies, the jurists of the guilds elaborated detailed bodies of fiqh gov-

erning the sale and lease of property, and the right to alienate

property.90 To date, however, I have not found instances in which

the guild jurists specifically addressed the specific question of whether

a landlord could be forced to continue leasing a house to people

who had already been living with the tenant. Nevertheless, prior to

1993, the Court had issued several short opinions holding that to

be consistent with the goals of the sharì 'a, a state law must respect

private property rights. Apparently for this reason, the plaintiff
appended an Article 2 claim to his property rights claim, and the

SCC’s disposition of this case was consistent with the results in these

early cases.91 The Court did, indeed, hold that the law under attack

was inconsistent with the goals of the sharì 'a and, thus, unconstitutional.

90 For example, the jurists of the traditional guilds discussed in some detail about
preemption in the sale of land (shuf 'a). The jurists agree that under some circum-
stances a neighboring landowner, by law, receives a right of first refusal when his
neighbor sells land, although they disagree over the parameters of this right. A cre-
ative jurist might be able to find some insight in these discussions. For an exam-
ple of a fourteenth-century C.E. explanation of the doctrine of the Shàfi'ì guild,
see al-Mißrì, 'Umdat al-Sàlik, pp. 432–35. For a tenth-century C.E. discussion of the
doctrine in the Màlikì guild, see 'Abd Allàh ibn Abì Zayd al-Qayrawànì, al-Risàla,
ed. Leon Bercher, La Risala, 3rd ed. (Algiers: Jules Carbonel, 1949), 230. For an
extremely abbreviated summary of the doctrine according to the Óanafì guild, see,
e.g., Schacht, An Introduction to Islamic Law, 141.

91 When analyzing the Article 7 challenge to the case, the SCC spends consid-
erable time explaining that this Article prohibits the government from enacting laws
that will permit one Muslim to exploit another. Some might be inclined to assume
that landlords would be more likely to abuse their rights of ownership than lessees
would be to abuse their rights of occupation. The SCC argues, however, that in
this case such an assumption would be unjustified. The law in question, says the
Court, puts a tremendous burden on landlords. By permitting so many people to
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2. The SCC’s reasoning

As in the 1993 cases, the SCC devoted most of its opinion to the

disposition of the non-Article 2 claims, and it discussed the Article

2 challenge only in passing. In its Article 2 discussion, the SCC

started by looking for absolutely certain rulings in the Qur"àn and

˙adìth that deal generally with the question of property. The SCC

found only one Qur"ànic text that, it felt, provided any insight into

God’s attitude towards a landlord’s rights with respect to his ten-

ants. This verse, Qur"àn 57:7, tells Muslims to “spend of that unto

which he has made you successors.” Obviously, this verse did not

contain an unambiguous ruling about the specific issue addressed in

the Egyptian legislation under attack—the question of when a land-

lord may evict relatives of an absent tenant.92 The SCC believed

that Qur"àn 57:7 provided some information about the specific goals

that the sharì 'a wants property regulations to promote.

The SCC found no absolutely certain ruling and no guidance as

to the specific goals that this type of law should serve—no party

whose interests are to be protected and no specific “benefit” that

the law is supposed to promote. The SCC impressionistically inter-

preted this passage, however, to suggest that people had the right

to use or dispose of their property as they saw fit—so long as their

actions were not inconsistent with the general goals of the sharì 'a.
Thus, a law that imposed on a landlord’s leasing rights could only

be tolerated if it was necessary to prevent the landlord from imped-

ing the goals of the sharì 'a. Since the scriptures had not singled out

any particular class of people for protection, the Court assumed that

the legislation should not advance the welfare (and thus axiomati-

cally the human rights) of a particular class, but should rather advance

the welfare of society as a whole.

Furthermore, the holder of power (walì al-amr) has a right to act so
as to push away harm (∂arar) as much as possible and also to prevent
the causing of harm. . . .93 If two harms (∂araràn) compete, it is neces-

succeed to a terminated lease, it created a very real possibility that once a land-
lord leased an attractive property, he would never be able to take possession of it
for himself. By creating an undue burden on landlords, the Court found that the
law violated the guarantee of social solidarity, and accordingly found that it was
unconstitutional.

92 Case No. 6, Judicial Year 9 (March 18, 1995), 560.
93 In the ellipsis: “if it was pure retaliation increasing harm and does not benefit,
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sary to bear the lesser of them in order to ward off the greater. And
included in this [principle] is the acceptance of the specific harm (al-
∂arar al-khàßß) in order to repel a general harm (∂arar 'àmm).94

The Court’s discussion is truncated but not entirely clear. It did

define welfare in a very particular way. It did not equate general

harm simply with a decrease in aggregate wealth or happiness in

society. In determining whether a law promotes welfare as the sharì 'a
commands, the only “goals that are worthy of consideration are those

that are negated by spending money or circulating it frivolously or

wastefully or hostilely or in a manner contrary to the communal

welfare (maßàli˙) in a manner that violates the rights of others.”95 In

short, the Court equated the goals of the sharì 'a explicitly with the

guarantee of individual rights and “harm” with the violation of those

rights. In the case at bar, a violation of the landlord’s constitution-

ally-guaranteed individual rights was a “general” harm that the

Qur"àn had commanded humans to avoid. By contrast, the incre-

mental economic benefit to the relatives of his tenant was a specific

harm that had to be borne. In imposing people’s private property

rights in order to advance the material comfort of a specific class of

people, the government had violated the goals of the sharì 'a, and the

legislation was unconstitutional.

3. Analysis

This case, like the polygamy case discussed earlier, makes clear that

the SCC’s method of textual criticism and interpretation was largely

impressionistic. It left the justices great discretion to identify “authen-

tic” scriptural texts and to interpret them to conform to their own

reasoned assumptions about human welfare. As a practical matter,

the Court often limited the number of texts that it thought relevant

and/or interpreted them to be ambiguous—to identify a “goal” of

the sharì 'a rather than a ruling. Thus, the constitutionality of a law

would depend on whether it was consistent with the specific and

general goals of the sharì 'a. In this case, the justices stated more

explicitly than they ever had before that they viewed the goals of

only widening the area to which the harm extends. And he [the walì al-amr] should
likewise rebuff the monstrous harm.”

94 Case No. 6, Judicial Year 9 (March 18, 1995), 561.
95 Case No. 6, Judicial Year 9 (March 18, 1995), 560–61.
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the sharì 'a through a liberal paradigm. The specific goals of the law

generally required the government to promote the welfare of a par-

ticular class of people—but this meant that it required them to pro-

tect the rights of particular classes of people. The general goals of

the law required the government to promote the welfare of citizens

as a whole—but again the enjoyment of individual rights was an 

essential component of welfare. As a practical matter, the enjoyment

of constitutionally protected rights was axiomatically considered to

be a benefit, and the SCC was likely to find laws respecting these

rights to be consistent with the goals of the sharì 'a. Conversely, a

law that violated constitutionally protected rights that the Court had

identified in the Constitution was likely to violate the controlling util-

itarian principle of the sharì 'a, and thus to be unconstitutional under

Article 2.

As this case makes clear, the SCC linked the goals of the law

with the promotion of constitutionally protected rights (including

international human rights). When interpreting “secular” provisions

of the Egyptian constitution, the SCC has actively defended inter-

national human rights. In its Article 2 jurisprudence, the Court has

implied that human rights are set down not just by international

treaties, but also by God himself. Implicity, then the SCC could use

Article 2 to shore up or, theoretically, to expand its existing rights

jurisprudence. This case suggests that the Court might use Article 2

to overturn laws that it believed violated the rights of Egyptian cit-

izens—either rights that had already been established or perhaps

new rights that the Court identified.

In 1996, the Court decided a controversial case involving a ban

on veils in public schools. Once again, the Court interpreted texts

and applied the concept of the “goals” of the law in a rights-pro-

tective manner. Its interpretation of the sharì 'a again reflected the

Court’s existing jurisprudential commitment to women’s rights as

these had been defined in international human rights documents.

E. Case No. 8 of Judicial Year 17, decided on May 18, 1996 96

In 1996, the SCC decided a challenge to a series of administrative

rulings issued by the Ministry of Education, which regulated the

96 Case No. 8, Judicial Year 17, decided on May 18, 1996, SCC, vol. VII, 657–79.
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wearing of head coverings by girls in public schools. These admin-

istrative rulings were enormously controversial and the court chal-

lenges to the rulings were widely covered in the press.

1. Background

The Qur"àn contains a number of verses that require men and

women to behave modestly and, more specifically, to dress modestly.

For example, in one of the earlier revelations to Mu˙ammad, God

commanded believers to interact with the Prophet’s wives only when

the wives were concealed behind some kind of barrier (˙ijàb). In the

same verse, God goes on to command the Prophet’s wives along

with all Muslim women to

draw close their cloaks when they go about. That will be better so
that they may be recognized and not annoyed. (Qur"àn 33:59–60)

In a later verse, God reminds Muslims

Tell the believing men to cast down their eyes and guard their pri-
vate parts ( furùj ). That is purer for them. God is aware of the things
they do. And tell the believing women to cast down their eyes and
guard their private parts ( furùj ) and not reveal their adornment save
that which is outward[ly apparent]. And let them cast their veils (khu-
mur) over their bosoms and not reveal their adornment save to their
husbands or their fathers or their husbands’ fathers or their sons, or
their brothers’ sons or their sisters’ sons or their women, or what their
right hands own, or such men as attend them, not having sexual desire,
or children who have not yet attained knowledge of women’s private
parts; nor let them stamp their feet, so that their hidden ornaments
may be known. (Qur"àn 24:30–33)

The jurists in the classical Sunnì law guilds struggled to understand

which parts of a woman were inherently sexual and should thus be

concealed from men in public. Over time, they came to agree that

Qur"àn 24:30–33 required women to cover their hair and to wear

long dresses covering their ankles. They could not agree, however,

about whether a woman had to cover her hands and face. According

to most jurists of the Màlikì and Óanafì guilds, all parts of a woman’s

body except her face and hands were 'awra (parts of the body that

Also printed in al-Jarìda al-Rasmiyya (The Official Gazette) No. 21 (May 20, 1996),
1026–41. All page references to this opinion will be to the version published in the
Official Gazette.
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had to be concealed). The jurists of the Óanbalì guild held that a

woman’s face and hands were also 'awra. There were internal debates

within the Shàfi'ì guild about this issue, but the Shàfi'ì jurists grad-

ually moved to a position of increased conservatism. Although some

early scholars held that a woman’s face and hands could be uncov-

ered, later Shàfi'ìs considered these parts of her body to be 'awra.97

Up through the rise of the modern era, it was accepted in Egypt

and most other areas of the Muslim world that women should, if

possible, cover at least their hair and their bodies.

In modern Egypt (and elsewhere in the Islamic world), the tradi-

tion of requiring women to cover themselves with either the niqàb
or the ˙ijàb was singled out for criticism by Europeans and indige-

nous secularists. In 1899, Qàsim Amìn, a French-educated Egyptian

versed in the thought of Mu˙ammad 'Abduh, published a short work

on the emancipation of women that argued that Islamic society had

fallen behind, while the West progressed, in large part because Muslim

society has treated women as second-class citizens—a development

that has led to tremendous moral corruption and social weakness.98

Using a form of utilitarian neo-ijtihàd, Amìn argued that no author-

itative religious text explicitly required practices such as veiling and

polygamy, and God would only want them to be adopted where

they would lead to social welfare. In Amìn’s eyes, these practices

prevented women from leading productive lives and, ironically,

increased lust in men. Because they harmed society, they should be

considered to be contrary to God’s command. Amìn’s attacks prompted

a furious response. Some neo-traditionalists argued that texts and

the traditional interpretation of them made clear that veiling was

97 On the disputes in the Shàfi'ì madhhab, see Stowasser, Women in the Qur"àn,
Traditions, and Interpretation, 92ff. This would seem to be confirmed in the section on
veiling in the twentieth-century C.E. annotated edition of Misrì, 'Umdat al-Sàlik,
where the fourteenth-century C.E. text does not contain elaborate rules on the ques-
tion of veiling, but the modern commentary interprets them in the most conserv-
ative possible manner. 

98 See the summary in Albert Hourani, Arabic Thought in the Liberal Age: 1798–1939
(Cambridge: Cambridge University Press, 1983), citing Qàsim Amìn, Ta˙rìr al-Mar"a
(Cairo, 1899); Qàsim Amìn, al-Mar"a al-Jadìda (Cairo, 1901). For a more critical
view of Amìn, arguing that he was not as “progressive” as scholars like Hourani
have implied, see Leila Ahmed, Women and Gender in Islam: Historical Roots of a Modern
Debate (New Haven, Yale University Press, 1992), 149ff.



the scc’s article 2 jurisprudence as applied 243

required. Socially conservative practitioners of utilitarian neo-ijtihàd
turned Amìn’s argument on its head and defended the practice of veil-

ing on utilitarian grounds.99 Stowasser suggests that

[t]he ˙ijàb has come to signify the sum total of traditional institutions
governing women’s role in Islamic society. Thus in the ideological
struggles surrounding the definition of Islam’s nature and role in the
modern world, the ˙ijàb has acquired the status of a cultural symbol.100

To understand the details of this case, it is necessary to understand

not only the deep passions that the veil invoked, but also the difference

between two types of “veil” that are worn in contemporary Egypt—

the niqàb and the ˙ijàb. The niqàb is the stereotypical “veil” made

famous in orientalist literature and art. It is a head-covering that

includes a piece of cloth that covers the face except for the eyes.

The covering that is commonly referred to as the ˙ijàb (a term that

is also often translated as a “veil”) is a less restrictive head-covering

that conceals all of a woman’s hair, neck and upper torso but not

her face.

As Islamism spread in Egypt in the 1970s, an increasing number

of women began to wear Islamic head-coverings.101 The leading

'ulamà" generally embraced this trend,102 and some secularists came

to see the growing popularity of the ˙ijàb and niqàb as an ominous

sign of growing Islamist sentiment.103 The Mubàrak government,

which was trying desperately to project an image of overwhelming

strength against the conservative Islamic opposition, was deeply

99 See e.g., Ahmed, Women and Gender in Islam, 149ff.; Stowasser, Women in the
Qur"àn, Traditions, and Interpretation, 127–28 (discussing the arguments of the influential
Indian thinker Maulana Maududi).

100 Stowasser, Women in the Qur"àn, Traditions, and Interpretation, 127.
101 This development was particularly startling, because even in pre-modern Egypt,

few women outside of the cities wore the niqàb or the ˙ijàb. Most women followed
the traditional Egyptian fashion of covering their hair with a scarf knotted behind
the back of their head or tied under the chin. See Andrea B. Rugh, Reveal and
Conceal: Dress in Contemporary Egypt (Cairo: University of Cairo Press, 1989), 149–50.

102 Most asserted that it was absolutely required for women to wear the ˙ijàb and
disagreed about whether Muslim women should wear the niqàb. See Jakob Skovgaard-
Petersen, Defining Islam for the Egyptian State: Muftìs and Fatwàs of the Dàr al-Iftà (Leiden:
E.J. Brill, 1997), 249–50, 258.

103 See Rugh, Reveal and Conceal, 149. For a liberal Egyptian’s view, see Judge
Sa'ìd al-'Ashmàwì, “The Veil in Egyptian Law and Islam,” The Middle East Times,
Oct. 19–25, 1993, 3.
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unhappy to see school girls attend school in the ˙ijàb or niqàb.104 In

1994, the Minister of Education issued edict No. 113 of 1994, which

set up a standard uniform for school girls which precluded them

from wearing the ˙ijàb or niqàb in public school. Not surprisingly,

the Ministerial act created a storm of controversy, and the Minister

of Education hastily issued a second Edict No. 208 of 1994, “clarify-

ing” the previous edict. It said that school girls would be allowed

to wear the ˙ijàb so long as they brought a written authorization to

school in which the parent explicitly asked that their child be allowed

to wear the ˙ijàb. They would still not, however, be permitted to

wear the niqàb.105 According to the Minister, this new rule was

designed to achieve two goals. As for the requirement that girls

receive permission to wear the ˙ijàb, this was necessary, it was said,

to ensure that girls were not being pressured by Islamist teachers to

wear the veil without their parents’ knowledge. As for the outright

prohibition on the niqàb, this was said to be necessary for classroom

order because teachers might have difficulty distinguishing one girl

in the niqàb from another. Lurking below these explanations seemed

to be a desire to suppress symbols of conservative Islamism in the

schools. According to the Minister himself, the decree was designed

to make clear that “we will not let Egypt’s schools become a well

of extremism and terrorism.”106

The modified ban on veiling still galled Islamists. Even the gov-

ernment’s traditional allies among the 'ulamà" offered only tepid sup-

port for the Minister’s edicts.107 Shortly after the second ministerial

104 In 1994, one newspaper estimated that 75% of girls wore the ˙ijàb or even
more concealing garments to school. “Court Throws Out Veil Ban,” The Middle
East Times, April 9, 1994.

105 See Case No. 8, Judicial Year 17 (May 18, 1996), 1027–1030.
106 Quoted in Yasmine Abou el-Kheir, “School Girls Veiled Without Consent,”

The Middle East Times, August 1, 1994, 1.
107 Al-Azhar’s fatwà council declared the new amendment unequivocally to be

contrary to the principles of the sharì 'a. Al-Sharq al-Awsa†, August 1, 1994, cited in
Ami Ayalon, “The Arab Republic of Egypt,” in MECS XVIII (1994), 272. See
also Kilian Bälz, “The Secular Reconstruction of Islamic Law: The Egyptian 
Supreme Constitutional Court and the ‘Battle over the Veil’ in State-Run Schools,”
in Legal Pluralism in the Arab World, Baudouin Dupret, Maurits Berger and Laila al-
Zwaini, eds. (The Hague: Kluwer, 1999), 239 citing al-Sha'b August 19, 1994. Slightly
more comforting was the fatwà issued by Mu˙ammad Sayyid al-ˇan†àwì, Chief
Muftì of Egypt, and the state’s official advisor on questions of Islamic law. He had
traditionally been skeptical about whether the niqàb was required or even advisable.
See Skovgaard-Petersen, Defining Islam, 258, citing fatwà record 1329 number 461,
dated October 28, 1992, and a fatwà on the niqàb that was printed in al-Ahràm,
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edict was announced, a father with Islamist sympathies challenged

the ruling in Court. This father had sent his daughters to school

wearing the niqàb in violation of the Ministerial act. When they were

suspended from school, he went to court seeking to enjoin enforce-

ment of the order on the grounds that it violated Article 2. In August,

an administrative appeals court found the father’s claim to be plau-

sible. It stayed enforcement of the order and referred the father’s

case to the SCC for a definitive ruling.108 It is a sign of the sensi-

tivity of this case that the SCC put the case on a fast track—decid-

ing it roughly two years after the dispute first erupted. It held the

minister’s edict to be constitutional.

2. The SCC’s reasoning

In its opinion, the SCC began with an extensive recap of its “the-

ory” of Article 2, which echoes the summary given three years pre-

viously in Case No. 7 of Judicial Year 8 (the 1993 case in which

the SCC first explicated its embryonic theory of Islamic law and

Islamic legislation):

And whereas: The judiciary of the Supreme Constitutional Court has
been consistent regarding what the Constitution stipulates in its sec-
ond Article—ever since [that Article’s] amendment in 1980—namely,
that the principles of the Islamic sharì 'a are the chief source of legis-
lation. And it has been devoted to a requirement binding both of the
two branches, the legislative and executive, to observe it and defer to
it with respect to legislation issued after the amendment. Among those
[acts of legislation that were issued after the amendment] are the pro-
visions of the challenged [ministerial] Decision Number 113 of 1994,
as explicated by [ministerial] Decision Number 208 of 1994. It is not
permitted for a legislative text to contradict those Islamic legal rulings
that are absolutely certain with respect to their authenticity and mean-
ing (al-a˙kàm al-shar'iyya al-qa†'iyya fì thubùtihà wa-dalàlatihà), considering

October 1987, p. 8. In this case, ˇan†àwì issued a lukewarm defense of the rul-
ing, stating that the niqàb, though a custom, was not actually required, and the
government rule that parents give permission to wear the veil was permissible inso-
far as it helped to guarantee that parents knew what their children were wearing
in school. Ayalon, “The Arab Republic of Egypt,” 272–73, citing the semi-official
newspaper al-Ahràm, August 2, 1994; see also Bälz, “The Secular Reconstruction,”
239, citing an article in Íabà˙ al-Khayr, September 13, 1994.

108 “Court Throws Out Veil Ban,” The Middle East Times, April 9, 1994; Ayalon,
“The Arab Republic of Egypt,” 273, citing Middle East News Agency, August 23,
1994; Middle East News Agency, September 15, 1994.
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that these rulings alone are those for which ijtihàd is forbidden, because
they signify the Islamic sharì 'a’s universal principles (mabàdi"uhà al-kul-
liyya) and its fixed roots (ußùluhà al-thàbita), which accept neither inter-
pretation nor substitution. And accordingly, it is unimaginable that the
understanding of [such rulings] would change with a change of time
and place. . . . The presumptive rulings (al-a˙kàm al-Ωanniyya) are not
absolutely certain with respect to their authenticity, their meaning, or
both. They fall within the realm to which ijtihàd is limited and beyond
which ijtihàd does not extend. They develop by their nature—chang-
ing according to time and place, in order to guarantee their [own]
flexibility and vitality, and to confront different events. They organize
the affairs of the people (al-'ibàd ) with an eye to protecting those inter-
ests of [the people] that are legally appropriate (maßàli˙ahum al-mu'tabara
shar' an) and should not interfere with their activities in life. Ijtihàd must
always fall within the framework of the sharì 'a’s universal roots (al-ußùl
al-kulliyya li-’l-sharì 'a) . . . adhering to [the sharì 'a’s] fixed controls (∂awàbi†uhà
al-thàbita). It [ijtihàd] must pursue methods of reasoning out the rulings
(al-a˙kàm) and binding supports (al-qawà'id al-∂àbi†a) for the branches
of sharì 'a ( furù'ihà), guarding the general goals of the sharì 'a (al-maqàßid
al-'àmma li-’l-sharì 'a) so that religion, life, reason, honor, and worldly
goods are protected.

And whereas: Use of the rule of reason, where there is no [scrip-
tural] text, develops practical rules (qawà'id 'amaliyya) that are, in their
ramifications, gentler for the people and more concerned with their
affairs and [that] better protect their true interests (maßàli˙ahim al-
˙aqìqiyya). Legislative provisions seek to realize them [such true inter-
ests] in a manner that is appropriate for them [the people], affirming
that the essence of God’s sharì 'a is truth and justice, that being lim-
ited by the sharì 'a is better than widespread depravity, and that clos-
ing it [ i.e., stopping re-interpretation of the sharì 'a] once and for all
is neither acceptable nor necessary.109

Although the SCC asserted again that rules found in scriptures were

binding only to the extent that they were authentic and clear, the

Court was apparently still unwilling (or unable) to state explicitly

how it would establish the authenticity or clarity of a scriptural text.

Would the justices look primarily to the text’s “plain meaning”? Or

would they instead read texts in light of “external” factors, such as

patterns of historical interpretation or a need to conform to the

Court’s interpretation of the “goals” of the law? With respect to the

109 Case No. 8, Judicial Year 17 (May 18, 1996), 1031–32.
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goals of the law, how would these be identified? The Court contin-

ued to be coy about its answers to these questions.

Nevertheless, in the SCC’s opinion, patterns of analysis echo those

in earlier cases. For example, in looking for scriptural guidance, the

Court looked to the Qur"àn rather than the ˙adìth literature. If it

could not find clear rulings there, it turned to an analysis of the

scriptures as interpreted over the years by the classical jurists—with

an eye to identifying legal principles that were implicitly accepted in

particular areas of the law (the “specific” goals of the law). To the

extent that these could not be found or were ambiguous, the Court

filled in the “gaps” in its understanding of God’s command by ask-

ing what rulings would promote justice and human welfare. In so

doing, it read into Islamic law its own reasoned understanding of

justice and human welfare.110 In short, the Court’s opinion in the

veil case provided further evidence that the Court was unwilling

explicitly to clarify the ambiguities in its pastiche method of inter-

pretation and to articulate a systematic method of scriptural criti-

cism or of hermeneutics. Nevertheless, it suggested, the Court had

implicitly adopted an interpretive approach that limited the number

of specific sharì 'a rulings that had to be respected and narrowed their

applicability. Thus, the constitutionality of legislation under Article

2 would depend upon the degree to which it advanced the specific

and general goals of the sharì 'a—goals that were analyzed from a

liberal, rights-oriented perspective.

1. Was the law inconsistent with an absolutely certain ruling of the sharì'a?
The SCC began its analysis by asking whether there were any explicit

textual provisions in the Qur"àn or ˙adìth literature addressing the

specific issue in this case: whether a girl is explicitly permitted or

required to wear a niqàb or ˙ijàb. The Court found four commands

from the Qur"àn that provided guidance on the question of what

clothes women should wear: Qur"àn 24:31, “[Tell Muslim women

to] cast their veils (khumur) over their bosoms”; Qur"àn 24:31, “[Let

them] not reveal their adornment”; Qur"àn 33:59, “[Tell Muslim

women to] draw close their cloaks when they go about”; and finally,

110 For a very different analysis of this case, see Bälz, “Secular Reconstruction,”
particularly 236–40.
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Qur"àn 24:31, “let them [not] stamp their feet, so that their hidden

ornaments may be known.” As the SCC noted, these verses do not

specify the type of clothing that women must wear. To check its

conclusion that these do not establish a clear ruling, the Court asked

whether the jurists in the past disagreed on the specifics of what

women must cover.111 Finding that the jurists disagreed, the Court

concluded that there was no absolutely certain command or per-

mission directly concerning the niqàb veil.

The form of her clothes and appearance are not fixed by scriptural
texts that have been determined to be certain either with respect to
their authenticity or with respect to their meaning (nußùß maq†a'a bihà
sawà" fì thubùtihà aw dalàlatihà). These [i.e., the form of clothes and
appearance] are matters of debate on which ijtihàd never stops. They
remain open within a fixed, general framework defined by Qur"ànic
texts (i†àr ∂àbi† 'àmm ˙addadatihu al-nußùß al-Qur"àniyya). . . . [S]o long as
they do not contradict an absolutely certain [scriptural] text, the walì
al-amr has absolute authority to legislate practical rules within its/their
boundaries, limiting the form of [a woman’s] attire or dress in light
of what prevails in her society among the people so that it is appro-
priate with their traditions and customs.112

In other words, if no absolutely certain rulings deal with the specific

issue being regulated, then the walì al-amr is required to act in what-

ever way would advance the specific and general goals of the law:

And whereas: the Islamic sharì 'a in refining the human soul and shap-
ing the individual personality establishes only the essence of the rul-
ings through which it builds a framework for defending the creed.113

Thus, the Court concluded that:

The walì al-amr has—in disputed questions—the right to perform [his
own] ijtihàd so as to facilitate the affairs of the people and to reflect
what is correct from among their customs and traditions, so long as
[his legislation] does not contradict the universal goals of the sharì 'a
(al-maqàßid al-kulliyya li-sharì 'atihim).114

111 Case No. 8, Judicial Year 17 (May 18, 1996), 1035.
112 Case No. 8, Judicial Year 17 (May 18, 1996), 1035.
113 Case No. 8, Judicial Year 17 (May 18, 1996), 1034.
114 Case No. 8, Judicial Year 17 (May 18, 1996), 1038.
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2. Did the law impede the goals of the sharì'a?
In determining whether the administrative rulings at issue in this

case served the specific and general goals of the law, the SCC asked

first whether the authoritative texts dealing with the general ques-

tion of women’s clothing provide any guidance as to what specific

results the Qur"ànic rulings regarding veiling were designed to achieve?

According to the Court, it can be induced from the Qur"ànic pas-

sages cited above and from the fiqh rulings of jurists over the cen-

turies that:

Islam raised the share of the Woman [i.e., all women]. It inspired her
to safeguard her chastity. It commanded her to protect herself from
shame and degradation so that Woman would raise herself above those
things that could sully her or dishonor her, especially through her
attire, tenderness in speech, refinement in walking, bringing her allure-
ments into view, tempting others, or revealing “adornments” that are
concealed. [A woman] does not have the legal right to freely choose
her dress as she desires, select it according to her fancy, or claim that
her dress is only her personal concern. Rather, her nature must be
upright and her clothing must support her in undertaking her respon-
sibilities in the world.115

In other words, women have different obligations at different times.

The specific goal of sartorial regulation is simply the promotion of

dress that is as modest as possible, given a woman’s responsibilities

in the world. A regulation of women’s dress will be unconstitutional

if it does not serve this goal. The problem is, of course, that peo-

ple have different ideas about the proper role for women in the

modern world. “Modesty” also means different things to different

people. It is not easy to identify the type of dress that is sufficiently

“modest” given a modern woman’s social responsibilities. The Court

seemed to recognize that the question of whether dress is sufficiently

modest requires a judgment call, and that people will inevitably reach

different conclusions.

The form of her clothes and appearance are not [however] fixed by
scriptural texts that have been determined to be certain either with
respect to their authenticity or with respect to their meaning (nußùß
maq†a'a bihà sawà" fì thubùtihà aw dalàlatihà). These [i.e., the form of

115 Case No. 8, Judicial Year 17 (May 18, 1996), 1035. 
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clothes and appearance] are matters of debate on which ijtihàd never
stops. They remain open within a fixed, general framework defined
by Qur"ànic texts (i†àr ∂àbi† 'àmm ˙addadatihu al-nußùß al-Qur "àniyya).

So how did the justices think they should draw the fine line between

that which is sufficiently modest and insufficiently modest? The Court

seems to have started from the premise that women must enjoy the

right to work enshrined in international human rights doctrines and,

thus, incorporated into Egyptian constitutional law through the con-

stitution’s “rule of law” provisions. Furthermore, it apparently assumed

veiling rulings must promote the general goals of the sharì 'a—mean-

ing that these rulings cannot do grievous harm to the public wel-

fare. Thus, covering is beneficial only if it allows a woman to play

a full, active role in society, meaning that the goals of the sharì 'a
were only served if women are protected from

embarrassing situations, as would be the case if her whole body were
considered 'awra, with all the requirements [that pertain to 'awra] with
respect to knowledge of what makes her different [from men]. She
must perform tasks that will involve her mixing with others. It is there-
fore unimaginable that life in all its aspects would surge around her
while she would be specifically required to be an apparition clad only
in black or the like. Rather, her clothing should be in accordance with
the sharì 'a, displaying her piety in a way that does not inhibit her
movement in life nor is limited to beautifying her and that is not an
obstacle without her awareness. Nor [should her clothing inhibit] her
performance of various activities that her needs or the good of her
society impose on her. Rather, [her clothing] shall balance between
the two [requirements], defined in light of necessity and safeguarding
what are considered to be the appropriate customs and traditions.116

The SCC suggested that the stigmatization of full veiling would so

immobilize women that they would not be able to serve themselves

or serve society. To serve the goals of the sharì 'a, the legislator or

governmental official must come up with laws that steer between the

Scylla of titillation and the Charybdis of immobilization.

There is an interesting parallel between this case and the previ-

ous case. In the last case discussed, the SCC seemed not to defer

to the political branches’ views as to the likely effects of the law

116 Case No. 8, Judicial Year 17 (May 18, 1996), 1036.
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under attack. Here, too, although the Court upheld the Ministerial

edict under attack, the justices managed to suggest that they had

not shown any deference to the judgment of the legislator that the

law advanced the welfare of women and/or of society as a whole.

The law survived only because the justices had independently come

to the conclusion that the law promoted social welfare without impos-

ing upon women’s rights. Indeed, the SCC came up with a fairly

specific set of guidelines that limited the government’s freedom to

design uniforms for girls—including, apparently, a requirement that

it cover her legs entirely:

The walì al-amr has—in disputed questions—the right [to perform his
own] ijtihàd to facilitate the affairs of the people and reflect what is
correct from among their customs and traditions, so long as they do
not contradict the universal goals of their sharì 'a (al-maqàßid al-kulliyya
li-sharì 'atihim). [These universal goals] are not violated by the walì al-
amr—acting in the sphere of his capacities—in regulating girls’ dress.117

For there should be no revealing of her 'awra or legs, nor any inform-
ing about her body.118

The school dress code under attack fit neatly into the narrow win-

dow of acceptable regulations and thus was upheld.119

3. Analysis

In this case, the Court’s explicit description of its Islamic legal the-

ory and of its interpretive method remained the same as it was in

1993. The theory continued to bring together vocabulary and con-

cepts from a range of modernist theories. At the broadest level, the

Court continued to hold that state law must be consistent with

universal rulings that met the criteria both of Rashìd Ri∂à’s uni-

versal rulings and of San˙ùrì’s fixed rules. It also had to promote

the goals of the sharì 'a—goals that seemed to be induced from the

tradition in a manner that combined classical inductive approaches

with San˙urì’s inductive analysis of the fiqh tradition and Ri∂à’s ratio-
nalist utilitarianism.

The SCC continued, however, to be cagey about the details of

its interpretive approach. When it came to the Court’s method of

117 Reading bidhàtihà as badhlatihà or badhlàtihà. My thanks to Robert Morrison
for suggesting this reading.

118 Case No. 8, Judicial Year 17 (May 18, 1996), 1038.
119 Ibid.
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looking for universally applicable rulings, it was unclear how it would

identify the scriptural texts that were probative on a legal question,

what hermeneutical tools it would apply to interpret these texts or

how its interpretation would be influenced by the classical jurists’

interpretations of these texts. When it came to the Court’s search

for goals, the opinions have never stated how the Court would iso-

late the specific goals that a particular law must serve. They have

also been ambiguous on the question of the general goals that humans

are commanded never to interfere with. As in the previous cases,

the justices here identified five elements of general welfare, but they

did not say why they believed these are essential aspects of human

welfare. Furthermore, the opinion intimated that the question of

whether a law advances the general goals can be determined through

the exercise of unaided reason. The Court also failed to explain how

(once it has identified the elements of human welfare that a law is

supposed to promote) the justices can balance benefits and harms.

Although the Court shied from giving a full account of its inter-

pretive method, its application of the theory repeats patterns that

have been identified in previous cases. For one, the Court’s inter-

pretation of texts was impressionistic. As in previous cases, it inter-

preted texts and the historical trends in interpretation in such a way

that it found no ruling or (as in this case) only a very narrow rul-

ing that state law would have to respect. The ruling in this case was

that women had to cover themselves modestly—including, it would

seem, covering their legs. 

The Court then drew from the texts and tradition indications of

a larger “goal” of the sharì 'a that laws regulating women’s clothes

had to respect. In previous cases, the larger goal was sufficiently gen-

eral that people would inevitably understand it differently. In this

case, the goal of veiling laws was “modesty.” As always, the law

must not impede the general goal of public welfare. Thus when

enacting laws, the government must ensure not only that women’s

legs are covered, but also that the laws do whatever is necessary to

promote “modesty”—so long as these laws do not do grievous harm.

As in previous cases, however, the Court views the specific goals of

the sharì 'a (modesty) and the general goals (of public welfare) through

a liberal, rights-oriented lens. “Modesty” is defined as whatever cov-

ering sufficient to save a woman from embarrassment without impos-

ing upon her right to take part fully in society. General welfare is

understood to require women’s participation in society.
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In short, the SCC has left parts of its theory unelaborated, with

the result that its embryonic theory allows it to interpret the texts

and tradition impressionistically. This leaves the justices considerable

discretion, and as in previous cases, the SCC systematically exploits

this discretion to interpret the sharì 'a in a liberal, rights-oriented fash-

ion that is consistent with the international human rights doctrines

that have been incorporated into Egyptian law.

Finally, by leaving ambiguous the degree to which it would defer

to executive branch interpretation of the goals of the sharì 'a (or exec-

utive branch conclusions about whether a state law would promote

those goals) the Court left itself considerable power. As a practical

matter, most Article 2 cases have turned, directly or indirectly, on

the question of whether the law serves the general goals of the

sharì 'a—which apparently means the law advances what the justices

consider to be public welfare. By reserving the right to disagree with

the government about the utility of a law, the Court gave itself an

independent ground on which to overturn laws that it finds repug-

nant to its liberal philosophy.

In short, the Court’s jurisprudence could be used to reinforce its

existing jurisprudence. Theoretically, it could even be used to cre-

ate new constitutional rights which cannot easily be located in other

provisions of the constitution. The next section will describe a series

of cases from the late 1990s, in which the Court began to indicate

that Article 2 analysis would play more than a mere supporting role

in constitutional cases.

II. Non-Article 2 cases that required the Court to consider the 

principles of the sharì'a

In the cases above, the SCC’s interpretation of the sharì 'a was shaped

by its commitment to Egyptian constitutional principles—including

international human rights principles that the Court had incorpo-

rated into the Egyptian constitution. According to the Court, the

principles of the sharì 'a must be interpreted to advance human wel-

fare, and enjoyment of constitutional rights is an essential aspect of

true human welfare. That said, the Court has been eager to make

clear that it does not assume that principles of the sharì 'a are sim-

ply the same as the human rights principles that have already been

incorporated into Egyptian constitutional law. In some cases, a law
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may violate constitutional provisions protecting human rights with-

out violating the principles of the sharì 'a. In Case No. 5, Judicial

Year 8 (decided on January 6, 1996), the SCC held that the legis-

lation under attack did not violate Article 2, but it did violate the

equal protection guarantees contained in Article 40.120 In short, the

Court was independently interpreting Islamic law, on the one hand,

and secular constitutional provisions on the other. Though they often

overlapped, they did not invariably do so.

The SCC has also been eager to demonstrate that Article 2 cre-

ated constraints on the Egyptian government. The Court, to date,

has never struck down a law on Article 2 grounds unless it also vio-

lates some other, “secular” provision of the constitution. The Court

has suggested, however, that the enactment of Article 2 has changed

the government’s freedom of action, by forcing the Court to inter-

pret “secular” provisions of the constitution in a new way.

In three separate opinions issued in 1995, the Court held that sec-

ular provisions of the constitution guaranteed Egyptian citizens’ rights

to behave in a certain way. In each case, however, it was difficult

to understand the precise contours of the protected activity. To deter-

mine whether a particular act was protected, the Court returned to

the principle that provisions of the constitution should be interpreted

so that constitutional jurisprudence as a whole would be consistent.

From this, it followed that the “secular” provisions should be inter-

preted in light of Article 2’s command to the Egyptian government

120 In this case, the SCC held that a provision of Law 100 of 1985 violated a
secular provision of the constitution but did not violate Article 2. The provision at
issue in this case provided that if a married man owned his home and then divorced
his wife, he would have the choice either to let the wife and children remain in
the house or to provide them equally good lodging elsewhere. If, on the other hand,
a man simply rented his home and divorced his wife, a judge would decide which
of the spouses should remain in the home. The Court found that this did not offend
any absolutely certain principle of the sharì 'a, nor did it violate the specific goals
of the sharì 'a in the area of maintenance. That is to say, the law did not do any
particular harm to women or society at large. See the discussion in Nathalie Bernard-
Maugiron, “La Haute Cour Constitutionelle Égyptienne et la sharî'a islamique,”
Awrâq (Madrid) vol. XIX (1998), 123–24; compare her analysis with that of Nathan
Brown, Constitutions in a Non-Constitutional World, Arab Basic Laws and the Prospects for
Accountable Government (Albany: State University of New York Press, 2001), 184. Although
the SCC found here that Article 2 created fewer restrictions to governmental action
than did other provisions of the constitution, it left open the possibility that the
converse might also always be the case. That is to say, in another case, the require-
ments of Article 2 might bar laws that would otherwise pass constitutional muster.
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to respect the principles of the sharì 'a. In other words, the Court

has held that to determine whether a state law violated the “secu-

lar” provisions of the constitution, the Court might have to consider

whether this action was favored or disfavored under Islamic law.

Some examples may help illustrate how this principle operated in

practice. First, in Case No. 23, Judicial Year 16 (decided March 18,

1995), a plaintiff challenged a law that barred members of the Council

of State from marrying foreign women.121 He argued that this vio-

lated a fundamental right to choose one’s spouse. Although the 

constitution did not explicitly grant such a right, the plaintiff argued,

the constitution contained broad rights-protecting language that sug-

gested a subsidiary right to marry whomsoever one chose. To decide

whether it should recognize this new constitutional right, the Court

considered both whether the right was recognized in international

human rights law and whether Islamic law permitted men to marry

whomsoever they chose. Human rights documents recognized a right

for men to choose their spouses. Based on its own reading of the

Qur"àn, and using the interpretive method that it had developed in

the Article 2 context, the Court concluded that the sharì 'a also per-

mitted men to marry whomsoever they chose. The Court agreed

that the legislation under attack violated a fundamental right and

was unconstitutional.

In two other cases decided shortly thereafter in 1995, the Court

looked again to Islamic principles to help understand the contours

of ambiguous fundamental rights.122 In a 1997 case it again stressed

121 Case No. 23, Judicial Year 16 (decided March 18, 1995). For discussions of
this case, see an article by the chief justice of the Court, Awad El Morr, “Human
Rights as Perceived by the Supreme Constitutional Court of Egypt” in SCC, vol.
VII, 1 (article is appended to the end of the Arabic cases). See also John Murray
and Mohammed El-Molla, “Islamic Shari'a and Constitutional Interpretation in
Egypt,” Democracy, the Rule of Law and Islam, eds. Eugene Cotran, Adel Omar Sherif
(CIMEL Book Series No. 6: London: Kluwer, 1999), 521; Nathalie Bernard-Maugiron
and Baudouin Dupret, “Les principes de la sharia sont la source de la législation’:
la Haute Cour constitutionelle et la reference à la Loi islamique,” in “Le Prince et
son juge: droit et politique dans l’Égypte contemporaine” eds. Nathalie Bernard-
Maugiron and Baudouin Dupret, Egypte/Monde Arabe 2.2 (1999): 116; Bernard-
Maugiron, “La Haute Cour,” 127–28. 

122 Case No. 31, Judicial Year 16 (May 20, 1995), SCC, vol. VI, 716–39. For a
summary of the case, see Maugiron and Dupret, “Les principes de la sharia,” 117;
Bernard-Maugiron, “La Haute Cour,” 128. Case No. 25, Judicial Year 16 ( July 3,
1995), SCC, vol. VII, 45–94. See particularly page 86 and the analysis of the case
in Bernard-Maugiron, “La Haute Cour,” 128.
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that Islamic legal principles should be used to clarify ambiguities in

“secular” provisions of the Constitution. In Case No. 74, Judicial

Year 17 (decided on July 1, 1997), the Court stated in obiter dicta

that provisions like “equal protection” were inescapably ambiguous

and had to be applied in a matter sensitive to context. In under-

standing how to apply such provisions, the Court suggested the

clearly-established principles of the sharì 'a, which permitted unequal

treatment in certain narrow cases, should be considered.123 The jus-

tices of the SCC thought that the principle announced in these cases

was deeply important, and tried to publicize them.124

III. Conclusion: The SCC’s application of its theory of 

Islamic legal interpretation

As discussed in Chapter 10 and again in this chapter, the SCC in

its Article 2 jurisprudence has explicitly adopted several theses com-

mon to theories of Sunnì Islamic law: a government in power is

permitted to enact whatever statutes it chooses, so long as it satisfies

two tests. First, its legislation must not force Muslims to violate uni-

versally applicable rulings of Islamic law, which it defines as rulings

that are certain “with respect to authenticity and meaning.” Second,

its legislation must advance the “goals of the sharì 'a.” On questions

where theorists of Islamic legislation have disagreed over the years,

the Court has been much less clear. The Court’s theory seems to

be a pastiche and, in some fundamental ways, an embryonic theory.

The theory could still evolve in a textualist, historicist, or utilitarian

direction. Similarly, it might turn out to be progressive or conservative.

123 In the case, the SCC barred a lower court from applying a law based on the
traditional Coptic law of custody, which provided boys and girls with different rights.
The Court stated that in cases where there was no absolutely certain scriptural rul-
ing that required disparate treatment, a religious law must not be interpreted to
violate the equal protection guarantees of the constitution. Noting that the Coptic
law was not based on a clear Biblical command but rather on custom, the Court
found that the law could not violate the equal protection guarantees of the consti-
tution and was unconstitutional. For a fuller discussion of this case in Murray and
El-Molla, “Islamic Shari'a and Constitutional Interpretation in Egypt,” 521–22, ana-
lyzing Case No. 74, Judicial Year 17 ( July 1, 1997).

124 I can personally vouch for the fact that several made a point to bring these
cases to the attention of scholars who were studying the Court’s jurisprudence. 
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Patterns in the Court’s reasoning suggest that the justices of the

SCC would prefer that their theory evolve in a progressive fashion

and that it be applied to develop a liberal interpretation of Islamic

law. The Court has recognized as certain and legally relevant only

those specific rulings that meet the criteria of both Ri∂à’s “univer-

sal” and “absolutely certain” textual ruling and San˙urì’s “fixed”

ruling—even though few rulings could possibly meet this test. Thus,

the Court’s conclusions about the constitutionality of legislation under

Article 2 has inevitably turned on its second test—whether the leg-

islation under attack is consistent with the goals of the law. The

Court has also seemed to recognize two different types of goals: (1)

specific goals of the law, which God wants certain types of law to

advance; and (2) the general goals of the law, which God wants all

laws to advance. The Court’s interpretation of the specific goals of

the sharì 'a is informed by historical patterns in the interpretation of

Islamic law—a source of information that is accessed through a

San˙ùrì-like analysis. In cases where there are no specific goals of

the law, however, or where the requirements of the specific goals

are unclear, the Court invokes a general principle that God always

wants people to act in a way that advances the general goals of the

sharì 'a. To determine whether a state law advances these general

goals, the Court seems to ask primarily whether that law impedes

what the justices consider to be the general welfare. The Court’s

method thus devolves, as Ri∂à’s did, into a largely utilitarian method

of reasoning. Importantly, however, the justices have brought an

established liberal philosophy to their analysis. They treat the enjoy-

ment of human rights (as these have been defined by the Court) as

axiomatically good, and the justices have thus been reluctant to con-

sider just or beneficial any principles that would require (or even

permit) the violation of international human rights norms. As a result,

the Court has issued rulings that are consistent with conservative

Muslim groups on the question of property rights, but it has rejected

the traditional conservative interpretations of the sharì 'a in the areas

of marriage, divorce, or veiling. In sum, the SCC has to date applied

the theory, and exploited its ambiguities, to elaborate Islamic law in

a way that does not conflict with—and indeed reinforces—the Court’s

existing jurisprudence, including their human rights jurisprudence.

Lest people accuse it of subordinating “Islamic” principles to “sec-

ular” principles, however, the SCC has issued opinions stating that

ever since the adoption of Article 2, its interpretation and application
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of international human rights doctrine has taken “Islamic” rights

principles into account. As a practical matter, the Court seems to

suggest, Article 2 may have created important new constraints on

the government. This is because the amendment of Article 2 has led

the Court to rethink its understanding of fundamental rights. Since

then, the Court’s understanding of human rights has changed to take

“Islamic” values into account.125 The next chapter will look at reac-

tions to the Court’s theory and to the Court’s liberal application of

its theory. It will focus first on academic commentary—discussing

the difficulty academics have experienced, to date, in characterizing

the SCC’s jurisprudence. Finally, it will explore the reaction of

Egyptian judges to the SCC’s theory of Islamic law and to the lib-

eral assumptions that inform the Court’s application of its theory.

125 One might reasonably ask how much independent Islamic principles are likely,
in practice, to inform the Court’s understanding of fundamental rights. The degree
to which the Court’s new turn to Islamic legal principles would actually affect the
Court’s interpretation of fundamental rights in the future necessarily depended on
the number of Islamic legal principles that the Court finds and the degree to which
they are considered clear. In our discussion of the five Article 2 cases above, the
Court rarely found clear principles of the sharì 'a and when it found ambiguous
principles of the sharì 'a, it clarified them by referring to rights principles. 



CHAPTER TWELVE

THE RECEPTION OF THE SCC’S ARTICLE 2

JURISPRUDENCE

The SCC has developed an intriguing theory of Islamic law, which

draws rhetorically upon a wide range of Islamic legal theories but

which is ultimately quite new. The theory has left the justices con-

siderable discretion to decide cases based on their personal views

about what is best for humans. As a practical matter, the justices

have exercised this discretion to interpret Islamic law as consistent

with the liberal values already enshrined in its jurisprudence. Yet

the Court has declined to elaborate its theory in a manner that

explicitly requires later courts to read liberal values into the consti-

tution. This creates the possibility that future courts may turn in a

more conservative direction.

This chapter will briefly consider why the Court has declined to

clarify all aspects of its interpretive approach. It will then examine

the Egyptian judiciary’s response to the SCC’s theory. Although lower

courts have generally accepted the Court’s theory and its liberal

implications, these courts have subtly indicated that they believe it

must pay more attention to the ˙adìth literature and show more def-

erence to traditional interpretations of law—even if these are, in

places, inconsistent with the SCC’s current theory. Finally, this chap-

ter will discuss the reception of the SCC’s theory in the academy.

I. Ambiguity in the SCC’s theory of Islamic law and 

Islamic legal interpretation

The SCC has written its Article 2 opinions in dense language.

Although it has elaborated the basic skeleton of its approach, it has

not explicitly articulated all the steps that it is taking to reach its

liberal conclusions about the sharì 'a’s command. While it is possible

to piece together some patterns in the Court’s approach and to sug-

gest that the Court has implicitly adopted a particular approach, the

Court has not systematically described this approach. The SCC’s
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decisions provide guidance to other courts and even to later panels

of the SCC. Why has the Court been so cagey about the approach

it is using? Why have members of the Court not clearly described

and thus prescribed their approach for later judges to follow—thereby

mandating their preferred liberal approach to interpretation?

It is unlikely that there is one simple answer. The justices may

be uncertain themselves about whether their approach is appropri-

ate and may thus be “trying it on for size.” Alternatively, justices

may have disagreed, and it is possible that the only way to achieve

a majority opinion would be to leave open for a later date some of

the details of its method. An intriguing possible answer is that any-

one who wishes to interpret Article 2 will have difficulty construct-

ing quickly a theory that will be widely accepted. Indeed, this challenge

may be particularly acute for the justices of the SCC, who were

appointed on the basis of their expertise in civil, constitutional and

international law rather than Islamic law. If justices with this type

of legal training had suddenly imposed in 1989 a novel, systematic,

and strongly progressive approach to Islamic legal interpretation, then

Islamists would have probably have stopped using the courts and

might even have been tempted to use violence against its judges.1

Worse, the Court’s theory might have been rejected, not just by

Islamists who preferred alternate and more conservative approaches

to legal reasoning, but also by the public at large who would chal-

lenge their expertise and even by the lower courts.

In short, if the SCC’s theory were to take root and legitimize state

law (including the constitutional law established by the SCC itself ),

1 The 1990s were a time in which Islamists threatened or actually perpetrated
violence against those who were considered disrespectful to Islam—including judges
who questioned Islamist approaches to Islamic legal interpretations. For example,
the internationally celebrated novelist Naguib Mahfouz was nearly killed in 1994.
In 1995, Islamists tried to assassinate President Mubàrak while he was in Ethiopia.
Islamists accused the well-known professor Nàßir Óamìd Abù Zayd of apostasy in
1996 on the grounds that his metaphorical interpretation of the Qur"àn was hereti-
cal. They used an obscure provision in Egyptian family law to have his marriage
annulled. As a result, Abù Zayd left the country. In 1998, a reporter for the New
Yorker magazine who visited Sayyid Ashmawy, a judge notorious for his progressive
method of interpreting Islamic law, was shocked to find him protected by armed
guards and to learn that Islamists had threatened him with death. On Ashmawy’s
predicament, see Mary Ann Weaver, “Revolution by Stealth,” The New Yorker, June
8, 1998.
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then the Court would have to “sell” this theory. The Court’s approach

may represent an attempt to suggest a progressive theory of Islamic

law and to demonstrate its merits. The Court explicitly stated only

the less controversial aspects of its theory, and it has pursued only

implicitly its more progressive approach. In essence, the SCC may

have been establishing the skeleton of a theory of Islamic law, and

thereby allowing the public to see how it might grow into a pro-

gressive theory of Islamic law.

The SCC’s cautious articulation of a liberal theory of Islamic law

has allowed its theory slowly to take root in Egypt. Islamists may

not like the results that the SCC has reached in its decisions, and

they certainly would not like the SCC to crystallize its liberal approach.

Nevertheless, the SCC provides one of the few public forums in

which Islamists can argue about whether Egyptian law is consistent

with Islamic law, and in which they can be confident that their argu-

ments will be publicly noted and (notwithstanding the censorship of

Islamist works) will quite likely be reported. Furthermore, the Court’s

theory is sufficiently flexible that if there is a tremendous public back-

lash or a change in personnel, the Court might start to apply its

theory in a more conservative fashion. Islamists have thus had incen-

tive not to reject the Court’s theory outright, but rather to come to

the Court and ask it to apply the theory it has articulated in a more

conservative fashion.

Islamists and the SCC have benefited in the short term from the

SCC’s elaboration of an ambiguous theory. Islamists have gained a

public forum and the possibility of a long-term victory for their con-

servative vision. The SCC has gained something too. The SCC’s

approach allowed justices who are best known for their prowess in

civil and international law (rather than Islamic law) to establish them-

selves as credible voices in questions of Islamic legal theory. The

fact that conservative Islamists have been willing to argue respect-

fully with the justices has helped to legitimize the Court as a seri-

ous voice in the debate about the proper interpretation of Islamic

law in the modern world. Furthermore, the SCC has been able to

monitor the degree to which its theory is accepted and if there is

severe resistance on the part of the public or other judges. It remains

free to modify its approach just enough to maintain public support

for its vision of an “Islamic law” that is consistent with its liberal

constitutionalist philosophy.
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II. The reaction of the Egyptian judiciary to the SCC’s 

Article 2 jurisprudence

The response of Egyptian courts to this delicate dance has been

largely favorable. As noted in our discussion of the polygamy case,

the SCC in 1994 was sufficiently worried about the judicial reac-

tions to its approach to Islamic legal interpretation that it explicitly

warned judges not to reject its theory. As the matter turned out,

however, there was no widespread judicial revolt against the SCC’s

decisions; and indeed, some appeals courts have accepted the basic

structure of the SCC’s theory, and it would seem, its general liberal

thrust. At the same time, judges in the regular courts and adminis-

trative courts do seem inclined to apply the SCC’s theory in a slightly

more conservative fashion. Judges outside the SCC tend to rely more

heavily on the ˙adìth literature as a source of guidance on questions

of Islamic law than the SCC has done, and when they make sub-

jective judgments about the impact of a law on human welfare, they

have favored more socially conservative outcomes than the SCC.

The most striking pattern in the judiciary’s application of the

SCC’s theory is the implicit resistance to the SCC’s use (or non-use)

of the ˙adìth literature. As noted many times above, the SCC has

never clarified its method of identifying “authentic” texts, but it seems

to be such a stringent test that the ˙adìth literature is largely ignored.

This is apparently unacceptable to some judges, as is evident from

Appeal No. 5257/43 (decided on December 28, 1997), in which the

Supreme Administrative Court evaluated the constitutionality of an

administrative regulation issued in 1996 and found it consistent with

the principles of the sharì 'a.2

The administrative regulation challenged in Appeal No. 5257/43

effectively banned female circumcision. As Kilian Bälz has demon-

strated, the Supreme Administrative Court in this case followed a

line of analysis that echoes in almost all respects the SCC’s inter-

pretation of Article 2.3 Its differences, however, are revealing. While

2 See Supreme Administrative Court of Egypt, Appeal No. 5257/43 (decided
December 28, 1997). 

3 Kilian Bälz, “Human Rights, the Rule of Law and the Construction of Tradition:
The Egyptian Supreme Administrative Court and Female Circumcision (Appeal no.
5257/43, 28 December 1997),” The Rule of Law in the Middle East and the Islamic
World: Human Rights and the Judicial Process, eds. Eugene Cotran, Mai Yamani (London:
I.B. Tauris, 2000), 35–42.
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nothing in the case is incompatible with the theory that the SCC

announced, the case departs from an implicit pattern of previous

SCC cases—it contains a detailed and informed discussion of the

˙adìth literature. The Supreme Administrative Court systematically

examined hadìths that had been used to support the practice of female

circumcision. In deciding not to follow these hadìths, it pointed out

that many jurists considered these hadìths “weak” and therefore unre-

liable. The Court suggested that doubts about authenticity, rather

than textual ambiguity, explained why the classical jurists disagreed

about the legality of the practice.4

In its jurisprudence, the Court of Cassation has also implicitly

echoed the Supreme Administrative Court’s implicit appeal for more

systematic use of the ˙adìth literature.5 Such a development, if car-

ried through, would lessen to some extent the discretion of judges

to decide the legal status of acts entirely on the basis of “goals”

analysis. It would also limit the discretion of the judges who engaged

in goals analysis, making it harder for judges to declare a law con-

sistent with the “goals of the sharì 'a” simply because that law pro-

moted results that the justices subjectively thought were beneficial.

Nevertheless, the Court of Cassation seems to accept that goals analy-

sis will be informed by judges’ subjective normative values. It is

significant that the Court of Cassation has apparently embraced a

more socially conservative interpretation of justice or welfare than

the SCC.6

4 See Bälz, “Human Rights,” 38–41.
5 As it said in one case, “The Sharì'a texts are the Qur"an and Sunna, the lat-

ter being the second source of legislation . . . Qur"anic verses order us to obey God’s
Prophet (peace be upon him), which is like obeying God himself.” Court of Cassation,
Nos. 475, 478, 481, Year 65, Aug. 5, 1996, trans. Maurits Berger and Baudouin
Dupret, “Jurisprudence Abu Zayd: Extrats des arrests du Tribunal d’Instance de
Giza, de la Cour de l’Appel du Caire (traduit vers le français) et de la Cour de
Cassation (traduit vers l’anglais),” Droits d’Egypt: Histoire et Sociologie, Egypt Monde Arabe
(Paris: Centre d’Etudes et de Documentation Economique et Juridique, Second
Seminar, 1998), 195. English translation follows Ousamma Arabi, Studies in Modern
Islamic Law and Jurisprudence (Arab and Islamic Law Series vol. 21; The Hague:
Kluwer, 2001), 187.

6 See, e.g., Maurits Berger’s analyses of the Islamic component in judicial inter-
pretation of public policy. Maurits Berger, “Public Policy and Islamic Law: the
Modern Dhimmì in Contemporary Egyptian Family Law,” Islamic Law and Society 8
(2001): 88–122. The most notorious example of the Court of Cassation’s potential
for conservative interpretation came in its opinion in the apostasy trial of Abù Zayd.
The Court of Cassation implicitly adopted the general premise of the SCC’s 
theory—namely that in issues not governed by an indubitably authentic and clear
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III. Academic reactions to the SCC’s Article 2 jurisprudence

A number of historians, anthropologists, political scientists and legal

academics have examined SCC opinions, but they have reached

different conclusions about how to characterize the SCC’s approach

to interpreting Islamic law.7 Oussama Arabi has claimed that the

Court’s theory is to be understood, “basically in terms of classical

Islamic legal methodology,”8 and he refers to their jurisprudential

approach as “a version of state Shàfi'ism.”9 It is not clear exactly

what Arabi means by this. He is an accomplished scholar of Islamic

legal history, and he seems to recognize that the SCC’s theory is

not strictly classical. ‘Arabi may simply be trying to emphasize that

(1) the justices, like al-Shàfi'ì, differentiate between areas in which

God’s rule is clearly stated in scripture and other areas in which it

is not; (2) in these “other” areas, Muslims must try to use a method

called ijtihàd to reconstruct what God wants humans to do; and (3)

people who perform ijtihàd will reach different conclusions about

God’s command. Accepting that, at this broad level, the SCC’s the-

ory and al-Shàfi'ì’s theory have something in common, one should

not downplay the Court’s departures from al-Shàfi'ì’s assumptions

scriptural text, interpreters could be expected to disagree. Not only did the Court
of Cassation specifically assert that the ˙ad ìth literature should be considered a source
of absolutely certain rulings, but it seemed implicitly to be willing to consider many
of these ˙adìths “clear.” Thus, the “sphere of ijtihàd ” was much smaller than the
SCC assumed it to be. Concluding that Dr. Abù Zayd’s conclusions went beyond
what that “sphere” the Court found Dr. Abù Zayd to be an apostate. For an analy-
sis of this case, see, e.g., “Apostasy and Public Policy in Contemporary Egypt: An
Evaluation of Recent Cases from Egypt’s Highest Courts,” Human Rights Quarterly
25.3 (2003): 720–40, particularly 728–33.

7 Some important writing on Article 2 comes from legal scholars who do not
specialize in Islamic legal theory. These scholars have, for obvious reasons, shied
from parsing the nuances of the Court’s use of technical terms or of critiquing its
methodology. Instead, they have described in broad terms the Court’s approach,
and then analyzed, often perceptively, the patterns in the disposition of cases. See,
e.g., Hatem Aly Labib Gabr, “The Interpretation of Article 2 of the Constitution:
Islamic Sharia Principles as a Source of Law,” Human Rights and Democracy: The Role
of the Supreme Constitutional Court of Egypt, eds. Kevin Boyle and Adel Omar Sherif
(CIMEL Book Series 3; London: Kluwer, 1996), 217–27; John Murray and
Mohammed El-Molla, “Islamic Shari'a and Constitutional Interpretation in Egypt,”
in Democracy, the Rule of Law and Islam, Eugene Cotran and Adel Omar Sherif, eds.
(CIMEL Book Series No. 6; London: Kluwer, 1999), 507–24. For the purposes of
this book, however, it is more useful to look at the writings of scholars who spe-
cialize in Islamic legal theory.

8 Arabi, Studies, 174.
9 Arabi, Studies, 195. 
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about texts and the proper way to interpret them. Al-Shafì'ì and

other classical jurists accepted far more texts (including ˙adìths) as

authentic and clear (and thus legally probative) than the SCC does,

and thus they recognized far fewer issues as being open to ijtihàd.
Furthermore, in the areas where laws were to be determined by ijti-

hàd, al-Shàfi'ì sharply criticized the type of intuitive consequentialist

reasoning that the SCC seems to embrace. As most commentators

have made a point to point out, there is something distinctly untra-

ditional about the SCC’s theory. Yet those scholars who have high-

lighted the distinctively modern tone of the SCC’s Islamic legal theory

have been reluctant to place it in any particular line of modernist

thought.

In a seminal 1999 article, Frank Vogel described a number of the

ways in which the Court uses traditional terms in untraditional ways.10

Looking at the Court’s claim to be performing ijtihàd, he suggests

that “their references to ijtihad may be no more than a careless use

of words or conceptions, especially since they are usually bolstered

by purely utilitarian arguments for assigning power to decide to the

state.”11 Conceding that the SCC seems to be trying to establish a

new theory of Islamic law and legal interpretation, he does not feel

comfortable characterizing it as an analogue of any existing mod-

ernist theory and suggests that it is sui generis.12 Similarly, in an insight-

ful 1997 article, Baber Johansen stressed that the SCC has clearly

not embraced a traditional method of identifying the principles of

the Islamic sharì 'a.13 Furthermore, he notes, the Court has not adopted

10 Frank Vogel, “Conformity with Islamic Shari'a and Constitutionality under
Article 2: Some Issues of Theory, Practice, and Comparison,” Democracy, the Rule of
Law and Islam, particularly 535–38.

11 Vogel, “Conformity,” 538.
12 “The Court may have begun to develop its own theory of Islamic constitu-

tionalism and legislation. A key element so far is devotion to fixed but highly gen-
eral principles established either by a clear text or by their pervasive influence on
fiqh . . . coupled with an openness to a free-wheeling ijtihad, even when that ijtihad
diverges entirely from the views, even the consensus of past scholars.” Vogel,
“Conformity,” 543–44. 

13 Baber Johansen, “Supra-legislative Norms and Constitutional Courts: The Case
of France and Egypt,” The Role of the Judiciary in the Protection of Human Rights, eds.
Eugene Cotran, Adel Omar Sherif (CIMEL Book Series No. 5; London: Kluwer,
1997), 347–76. The point was later pursued in more detail in a presentation deliv-
ered to a conference of Islamicists. 
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wholesale any of the most important modernist methods either: “Given

the wording of this Article [2], the legislator and the Court could

have boldly re-interpreted the term ‘principles’ in light of the Islamic

modernism of Mu˙ammad 'Abduh or 'Abd al-Razzàq al-Sanhùrì.
But apparently neither the legislator nor the constitutional court had

the ambition to do so.”14 It was outside the scope of Johansen’s arti-

cle to describe in any detail, the method that he thinks they use to

interpret the sharì 'a. He does note with approval that the SCC’s the-

ory permits it to interpret the principles of Islamic law in a way that

renders them consistent with constitutional principles that the Court

has already identified.15

In fact, some scholars have found the SCC’s approach so per-

plexing that they have questioned whether the Court’s theory can

comfortably be placed in the “Islamic” legal tradition at all. They

suggest that the Court, possibly in bad faith, has taken constitutional

principles that are established in “secular” parts of the constitution

and apologetically declared them to be Islamic principles. Thus,

Kilian Bälz has asserted that Article 2 jurisprudence “is nothing but

a strategy used by the secular order of secular law to maintain its

autonomy.”16 Ran Hirschl has described the SCC’s Article 2 jurispru-

dence in similar terms, calling it a “secularizing” theory of Islamic

law—created in response to the rise of political Islamism.17 Other

social scientists have proposed a more elaborate version of this idea

that there is something inherently “secular” and by implication un-

Islamic about the SCC’s theory.18

14 Johansen, “Supra-legislative Norms,” 369.
15 Ibid., 370. 
16 Kilian Bälz, “The Secular Reconstruction of Islamic Law: The Egyptian Supreme

Constitutional Court and the ‘Battle over the Veil’ in State-Run Schools,” in Legal
Pluralism in the Arab World, Baudouin Dupret, Maurits Berger, and Laila al-Zwaini,
eds. (The Hague: Kluwer, 1999), 229–43.

17 Ran Hirschl, “Constitutional Courts in the Field of Power Politics: Constitutional
Courts vs. Religious Fundamentalism,” Texas Law Review 82 (2004): 1822–28.

18 See, e.g., Nathan Brown, “Islamic Constitutionalism in Theory and Practice,”
photocopy, 17. [My thanks to Professor Brown for providing me with a copy of
his paper]; Baudouin Dupret, “ ‘La Charì'a est la source de la législation’: inter-
pretations jurisprudentielles et théories juridiques,” Annuaire de l’Afrique du Nord 34
(1995): 261–68; Baudouin Dupret, “Entre le droit et la loi. Le juge et le jeu de la
normalization islamique du droit positif,” Droits et Cultures 30 (1995): 47–64; Nathalie
Bernard-Maugiron, “La Haute Cour constitutionelle Égyptienne et la sharì'a islamique,”
Awràq (Madrid) 19 (1998): 653–80.
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As this book has made clear, it is important to stress the degree

to which the SCC’s theory differs from classical theory. It is also

crucial to note that the SCC’s theory does not fit neatly into any

particular line of modernist thought and that the Court’s interpre-

tation of Islamic law has been influenced by its assumption that

human welfare requires protection of international human rights.

Interpreted in this way, Article 2 has reinforced the Court’s existing

jurisprudence in the area of economic rights and other fundamen-

tal rights.

At the same time, I would argue that the SCC’s theory can be

placed more clearly in the line of modernist thought than previous

writing has acknowledged. The modernist Islamic legal tradition is

diverse and fluid. Modernist Islamic legal thinkers have appropriated

the same classical concepts, but have used them in very different

ways. In many cases, however, modernist theories share a common

tolerance for subjectivism. While drawing rhetorically upon classical

theory, and its methods of ijtihàd and taqlìd, they reject the textual-

ism and/or formalism of classical interpretive method. Their approaches

tend to limit the number of rulings that jurists will find and thus

increase the importance of broad principles that can be applied

differently in various times and places. The SCC’s theory as elabo-

rated to date is best conceptualized as a pastiche of theories espous-

ing utilitarian neo-ijtihàd and theories espousing comparative neo-taqlìd.
It is designed to appeal rhetorically to a wide range of Islamist fac-

tions—and, at the same time, to preserve the subjectivism that leaves

the courts discretion to interpret Islamic law as consistent with the

justices’ assumptions about the nature of human welfare. For the

current justices, these assumptions are consistent with their liberal

constitutional jurisprudence. 

Although this theory is ambiguous in places, it is not incoherent

and, in its current form, can plausibly be located within the mod-

ernist tradition. It may yet evolve into a systematic and compelling

theory. I suggested above that, notwithstanding the elements that the

SCC’s theory of Islamic law and legal interpretation shares with clas-

sical theories, it would be deeply misleading to characterize it as

“classical.” Similarly, the SCC’s Article 2 jurisprudence draws much

from the jurisprudence that grows out of the Court’s interpretation

of provisions other than Article 2, provisions that might be termed

“secular.” It would equally be a mistake to describe the SCC’s the-

ory as “secular” or to imply that it is somehow less authentic than
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the theories of some modernist Islamic groups whose good faith is

rarely, if ever, questioned. Many modernist Islamists, including some

members of the Muslim Brotherhood, have been willing to embrace

extremely flexible utilitarian methods of Islamic legal reasoning. In

so doing, they are willing to rely on Islamic methods of interpreta-

tion that are no less subjective than those used by the SCC. If a

person accepts that “Islamic” legal judgments will depend upon a

subjective preference for certain outcomes, then there is nothing

inherently un-Islamic about a judge’s belief that legal judgments

should depend upon the degree to which human rights are pre-

served. To put it differently, a subjectivist theory should not lose its

claim to be “Islamic” simply because the Court imports progressive

assumptions rather than conservative ones.19

The SCC has created an embryonic new theory of Islamic law—

one which represents a pastiche of influential modernist Islamic legal

theories and is capable of being elaborated in a number of different

ways. The generally favorable reception of the theory to date by

Egyptian judges in the regular court system suggests that they too

see the theory, as articulated so far, as plausibly Islamic—although

they would prefer that it evolve in a slightly more conservative

direction.

IV. Conclusion: The reception of the SCC’s Article 2 jurisprudence

In sum, over the last twenty years, the SCC has elaborated a skele-

tal theory of Islamic law that can be (and indeed has been) applied

to create a liberal theory of Islamic law. The promise of a liberal

19 For a slightly different critique, see Arabi, Studies, 208–9 and accompanying
footnotes. Finally, the claim that Islamic law is being secularized might arise from
the fact that Islamic law is being interpreted by officials of the government, namely
judges who have received a secular education rather than a classical religious one.
But I am not sure this can be considered a compelling case. The leading modern
'ulamà" who have been educated and teach at al-Azhar receive a very different train-
ing than the classical jurists and their degree. Their degree is issued by a state-run
university rather than an independent institution, and many of them are state
employees who receive a paycheck from the state. Furthermore, as noted already,
many Islamist theories assume that the 'ulamà" have no unique authority to inter-
pret Islamic law. Thus, it is hard to see why an interpretation controlled by judges
is inherently less “Islamic” than one controlled by members of the modern 'ulamà".
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interpretation of Islamic law has tantalized many Islamic legal schol-

ars and politicians over the years. In spite of its ambiguities (and

perhaps because of them), the Court’s theory has been tested and

seems to be gaining acceptance. It has been imposed without pro-

voking serious public outrage, and Egyptian appeals courts seem gen-

erally to be adopting it, although they are relying more heavily on

the ˙adìth literature and tempering the extreme progressivism inher-

ent in the SCC’s interpretation of the concepts of justice and wel-

fare. The SCC apparently hopes that its vision of Islamic law will

convince the next generation of Islamists and the next generation of

judges alike that a constitutional Islamization provision can and should

be applied in progressive fashion. Conservative Islamists today prob-

ably hope that this next generation of Islamists and judges will turn

farther to the right. The results, though as yet undecided, are worth

watching.20

20 Johansen, “Supra-legislative Norms,” 376. 
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By reflecting on the history and interpretation of Article 2, it is pos-

sible to understand better the challenges and opportunities facing

governments which incorporate sharì 'a provisions into their constitu-

tions. The idea that a government has legitimacy because it applies

only laws consistent with sharì 'a has a long history in Egypt, and in

the Sunnì Islamic world in general. This history helps to explain

why, as constitutionalism spreads in the Muslim world, Muslims have

shown a deep interest in constitutional Islamization.

In the early modern period, however, consensus broke down on

the basic question of how to identify and interpret the applicable

rulings and goals of Islamic law. Partly for this reason, governments

in countries like Egypt chose to assert their legitimacy not in Islamic

terms but instead in terms of secular ideologies, such as nationalism

or pan-Arabism. Nevertheless, when these alternate ideologies lost

their luster, states like Egypt were tempted to revisit the question of

Islamic legitimacy. They acceded to the demands to measure the

state’s legitimacy in Islamic terms. Some, like Egypt, indicated their

new commitment to Islamization by including a constitutional

Islamization provision in their national constitutions.

A country, particularly a one-party state like Egypt, can easily

adopt a constitutional provision for sharì 'a. As Egypt’s experience

with Article 2 reveals, however, it can be very difficult for a coun-

try that has adopted such a provision to develop a policy imple-

menting its command. If a government wishes to convince the public

that its law is consistent with Islamic norms, it must find (or generate)

consensus on complex and hotly disputed questions: who can interpret

sharì 'a, what methods the authoritative interpreters may use, and what

assumptions they should make about the nature of human welfare.

In Egypt during the 1970s, the government of Anwar Sàdàt was

apparently confident that it could use the political process to nego-

tiate and generate support for an official version of Islamic law. It

loosened restrictions on Islamist organizations, began formal and

informal consultations with various Islamist factions, and eventually

began to draft Islamic revisions to its law. Believing that it was 

generating consensus around an acceptable theory of Islamic law,
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the government arranged for Article 2 of the Egyptian constitution

to be amended in 1980 to state that “the principles of the Islamic

sharì 'a” were to be “the chief source” of Egyptian legislation. Shortly

thereafter, however, the regime came to suspect that their proposed

Islamic codes might not give their state the Islamic legitimacy for

which they had hoped. 

Official plans for Islamization were shelved. Once they had con-

stitutionalized the sharì 'a, they could not simply stop Islamization.

By shelving the draft codes and abandoning their policy of execu-

tive-sponsored Islamic legal reform, however, the executive and leg-

islative branches left the problem of Islamization in the hands of the

increasingly independent judiciary. Faced with an increasing num-

ber of cases challenging laws as unconstitutional under Article 2, the

courts were forced to issue opinions exploring whether (and ulti-

mately how) Egyptian law should be measured against sharì 'a norms.

The justices of the Supreme Constitutional Court seemed initially

reluctant to take on the responsibility of deciding Article 2 cases.

Starting in the early 1990s, however, they began systematically to

articulate a theory—or at least the basic outlines of an intriguing

Islamic legal theory, seemingly crafted to appeal to a wide spectrum

of Islamists. The Court seems implicitly to suggest that constitutional

Islamization clauses should be seen to impose, constitutionally, an

analogue of the classical model of siyàsa shar'iyya. The SCC appar-

ently envisions the judiciary functioning like the classical madhhabs,

as the institution uniquely authorized to apply a generally-accepted

method of legal interpretation to establish the Islamic norms to which

the state’s law must conform. Decisions of the authoritative mem-

bers of the judiciary (here the SCC) will bind later panels of the

SCC and, of course, less authoritative members of the judiciary—

such as the judges on the lower courts.

In describing its method of Article 2 interpretation, the Court has

drawn vocabulary, concepts and interpretive techniques from a num-

ber of competing modernist theories of Islamic legal interpretation.

At the same time, it seems deliberately to have left aspects of its

theory undeveloped. By establishing a theory that is subject to fur-

ther clarification and evolution, the SCC gave Islamists incentive to

come to court, accept the basic theory, and argue about its future

elaboration.

At the same time, the SCC has implicitly shown a preference for

a rationalist and utilitarian approach to its interpretation of the sharì 'a.
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The Court checks laws under attack for consistency with specific rul-

ings that God has established. These rulings, however, must be inter-

preted and sometimes qualified by an overarching command that

humans act in a way that is beneficial to themselves and others. In

elaborating upon this utilitarian command, the justices have looked

not only to the Islamic tradition, but also, implicitly, to reason. And

the Court has apparently reasoned that the enjoyment of constitu-

tional rights (and international human rights) are a fundamental com-

ponent of the good life. As a result, the Court’s interpretation of the

sharì 'a has so far preserved and even reinforced the liberal constitu-

tional doctrines which the Court has already developed, particularly

in the area of women’s rights.

As a result, some scholars have dismissed the Court’s jurispru-

dence as apologetic. Such criticism, however, seems to overlook an

essential point. Classical Islamic legal theory itself had an apologetic

component—and was used in many cases to justify interpretations

of Islamic law that had not previously been explained adequately in

Islamic terms. Most would agree that this does not take away from

the achievements of classical jurists or from the power that Islamic

legal theory had to create legal order and legitimize states.

For those interested in evaluating the SCC’s theory and under-

standing its impact on contemporary Islamic legal and political

thought, the most important questions are whether the theory is

coherent, and whether it has created in the eyes of contemporary

Egyptian Muslims a compelling case for the legitimacy of a pro-

gressive, liberal jurisprudence. The SCC’s theory is coherent, but

not fully developed. The question of whether it will be widely embraced

is one that remains to be seen.  Only time will tell whether the SCC

will succeed in its attempt to forge consensus around its liberal inter-

pretation of the sharì 'a. Although some judges initially resisted the

Court’s decision which held Article 2 to be non-retroactive, there

has been little, if any, overt disobedience to the SCC’s orders or its

precedents since the early 1990s. Thus, at some broad level, the

SCC’s liberal interpretation seems to have been accepted. On the

other hand, the embrace of the Court’s jurisprudence theory has not

been unqualified. Judges in lower courts have often used their opin-

ions implicitly to suggest that they would prefer to interpret sharì 'a
in a manner that reflects more traditional notions of Islam—even at

the expense of liberal constitutional principles. Thus, when called

upon to interpret sharì 'a, the Court of Cassation and the Supreme
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Administrative Court have drawn extensively upon the SCC’s theory,

but they have also used the ˙adìth literature more than the justices

have, and this has led them to reach more conservative results.

As stressed many times in this book, the SCC has chosen not to

elaborate every aspect of its interpretive method. For example, the

Court has not been forthcoming about the method that it uses to

identify which scriptural texts are absolutely certain to be authen-

tic—and thus valid sources of knowledge about God’s rulings. Nor

has it fully described the hermeneutic tools it uses to interpret these

texts. The theory could thus develop in a number of directions,

including the more conservative direction favored by some Egyptian

courts. The caginess on some of these issues may reflect the Court’s

concern that it has gone too far ahead of Egyptian society. To main-

tain support for its jurisprudence, it must leave some room for the

theory to evolve, if necessary, to take account of the public’s more

conservative inclinations.

The qualified reception of the SCC’s implicitly liberal interpretive

assumptions suggests that the Court may indeed have past the point

that the next generation of Egyptians feels appropriate. Then again,

Egypt may simply be digesting the SCC’s theory before it commits

itself. This may have some interesting implications for the broader

appeal and long-term consequences of the SCC’s theory. The Court’s

Article 2 jurisprudence to date—both its theory and the implicit

assumptions that it makes when applying this theory—may provide

a model for countries that are trying to integrate Islamic law into

the constitutional fabric of a liberal society. On the other hand,

courts in other countries may come up with very different ways of

selecting and combining various competing approaches to Islamic

legal interpretation. 

At the broadest level, Egypt’s experience tells us interesting things

about the evolution of Islamic law in the modern world. In Egypt,

as in the rest of the Sunnì Islamic world, the debates raging about

the methods of Islamic legal interpretation and the content of the

sharì 'a have created a chaotic situation. I do not mean ‘chaotic’ in

the popular sense, which has a pejorative connotation. The debates

over Islamic law are chaotic in the classical Greek sense of a jumbled

and disordered state that provides the raw material for a new order.1

1 “Chaos: . . . (2) the disordered state of unformed matter and infite space believed,
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Out of the building blocks of modern Islamic thought, the SCC has

shaped a liberal theory of Islamic law—albeit one that will continue

to evolve.

Islamic legal theory and law continue to inspire serious Muslim

legal thinkers throughout the Muslim world and to provide them

with a reservoir of powerful concepts and vocabulary. From the

SCC’s Article 2 jurisprudence, we learn that, in the hands of judges

committed to democracry and human rights, these concepts and

vocabulary can be put to different uses. Under the right circum-

stances, constitutional Islamization can help to reinforce Western

notions of a liberal rule of law.

according to some religious or cosmological views, to have existed prior to the
ordered universe.” Webster’s II New Riverside University Dictionary (Boston: Houghton
Mifflin, 1995), 187.
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