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INTRODUCTION 

It is not an exaggeration to claim that the waqf, or pious endow­
ment created in perpetuity, has provided the foundation for much 
of what is considered "Islamic civilization." The importance of the 
waef has not gone unnoticed. Tum-of-the-century Orientalists under­
took some of the earliest Western historical studies of the waqf,1 while 
the survival of waef deeds (waqfiyyas) from the Mamluk dynasty and 
Ottoman empire has contributed to a sizable body of scholarship on 
the waef in more recent times. 2 What has not been studied, how­
ever, are the earliest extant treatises on the waef-the Abkiim al-Waef 
of Hilal al-Ra'y (d. 245/859) and the Abkiim al-Awqiif of al-Kha~~af 
(d. 2611874). 

By definition, a waef is an inalienable trust. In creating the waqf, 
the founder/settlor3 (wiiqif) makes the principal (a~l) of a revenue­
producing property inalienable in perpetuity and assigns the usufruct 
or yields (maefa'a) of the property to specified persons or institutions. 
The property is placed in possession of a fiduciary (wiil'i or mutawalll) 
who administers the trust for the benefit of a third party. Islamic 
law requires that the remainder interest be a charitable purpose. 
Although greatly curtailed in the twentieth century by both colonial 
and post-colonial governments, the waef (pl. awqiif, and in North 
Africa, s. bubs/ bahs/ bubus, 1 pl. babus/ abbiis) still continues to exist 
within Islamic society. 

1 David S. Powers' article "Orientalism, Colonialism, and Legal History: The 
Attack on Muslim Family Endowments in Algeria and India," Comparative Studies in 
Society and History, 3113 (1989), 535-71, provides a nice survey of turn-of-the-century 
Orientalist scholarship on the waqf 

2 The bibliography contains references to many of these works. 
3 The terms "founder" and "settlor" are synonymous with one another. I have 

used "founder" throughout this book since this term is more common in studies of 
the waqf 

4 In modern usage, the word "~ubs" signifies a pious endowment (i.e., a waqf ), 
while the word "~abs" refers to the act of sequestration. The Lisiin al-'Arab reveals, 
however, that during the early period of Islamic history these semantic differences 
were not drawn as sharply. As a result, it is not uncommon for modern historians 
of the waqf to use the term "~abs" to refer to a pious endowment. Jamal al-Din 
Mu]:iammad b. Mukarram al-An~arf b. Man~ilr, Lisiin al-'Arab (Beirut: Dar ~adir, 
1375/ 1956), 6: 44-46. 
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The most compelling form of the waqf, and the one most easily 
recognized, is the public endowment (waqf khayn) in which the founder 
designates as the beneficiary of the usufruct an institution or the gen­
eral Muslim community. Historically, waqfe khayn were established for 
mosques, madrasas, Qur'an reciters, hospitals, and the acquisition of 
weapons for the Holy War. Many of the most compelling architec­
tural structures within Islamic society--the towering minarets of the 
Friday mosques, the great khanqah-madrasas, and the crowded markets~ 
owe their origin to this form of privately-initiated pious endowment. 

The establishment of waqfe was not limited to the domain of large, 
public works, however. The waqf also permeated the private sphere 
by means of founders who transformed agricultural lands, small 
estates, and even single buildings or solitary date groves into what 
came to be called familial endowments (waqf ahli or waqf dhurn). 5 In 
contrast to the public waqf, the beneficiaries of the familial waqf gen­
erally consisted of individuals who had a lineal or personal rela­
tionship to the founder as well as the future descendants of these 
beneficiaries for as long as subsequent generations continued to exist. 
If the line of beneficiaries became extinct, then the usufruct reverted 
to the poor, the destitute, the Holy War, or some other charitable 
purpose or institution, in perpetuity. 

The familial waqf became a preferred means of inter-generational 
wealth transmission because it conferred several advantages. Some 

5 It is important to note that the early Muslim community did not make a dis­
tinction between public and familial waqfe. In the waqf treatises of Hila! al-Ra'y and 
al-Kha~~af, no terminological distinction is made between a waqf dedicated to a 
mosque and one made for a family. Likewise, in the Mudawwana of Sal:mun, Malik 
b. Anas uses the term "~ubs" to refer to endowments designated for the Holy War 
and those created for family members or slaves. Hila! b. YaJ:iya b. Muslim al-Ra'y 
al-Ba~rl, A~kam al-Waqf(Madlna: Matba'at Majlis Da'irat al-Ma'arif al-'Uthmaniyya, 
1355/1937), 13; Abu Bakr AJ:imad b. 'Amr al-Shaybanl al-Ma'riifbi'l-Kha~~af, Kitab 
AMam al-Awqaf (Cairo: Maktabat al-Thaqafa al-Dlniyya, 1322/1904), 18; 'Abd al­
Salam b. Sa'ld al-Tanukhi (known as SaJ:inun), Al-Mudawwana al-Kubra (Cairo: 
Matba'at al-Sa'ada, 1323-1342 A.H.), 15: 98-100. According to]. N. D. Anderson, 
the eventual differentiation between the waqf ahlf and waqf khayrf was "the result of 
a growing dissatisfaction with the Waqf system as it [had] developed." Monica M. 
Gaudiosi asserts that the emergence of these terms is relatively recent: "vVhile the 
concepts of both religious and family endowments existed in the medieval period, 
the terminology distinguishing the two appears to be modern." Anderson, "The 
Religious Element in Waqf Endowments," Journal of the Royal Central Asian Sociery 
38/4 (1951), 297; Gaudiosi, "The Influence of the Islamic Waqfon the Development 
of the Trust in England: The Case of Merton College," Universiry of Pennsylvania Law 
Review 136 (1988), 1233, n. 13. 
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founders established waqfe believing that the endowment might make 
their property immune-in theory, at least--from unscrupulous rulers.6 

Others used the waqf as a legal fiction to prevent the revocation of 
a sale or to secure property whose ownership was contested. 7 More 
commonly, founders created familial endowments in order to retain 
a measure of control over their estates that was denied to them 
under the default rules for inheritance set forth in the Qur'an. Under 
the rules of the Islamic inheritance system, upon entering one's final 
death-sickness, any property that a person owns is subject to the 
Qur'anic <ilm alforiti¢, or "science of shares." Although a dying per­
son is entitled to make a bequest of one-third of his property, the 
remaining two-thirds is divided and distributed according to the 
Qur'anic forced-share system unless the heirs consent to a larger 
bequest. This forced-share system stipulates which relatives are enti­
tled to shares and mandates that male heirs are to receive twice the 
share of their female counterparts. Experience showed that the appli­
cation of this forced-share system tended to atomize land into small, 
economically unworkable tracts that were insufficient for the support 
of one's spouse or children.8 With the waqf, founders could keep 
their property intact as well as define a descent strategy denied to 
them under the <itm al-Jarii/i¢.9 The establishment of a waqf permit­
ted founders to designate as beneficiaries categories of relations 
excluded under the <ilm al-Jara'i¢: distant kin relations (qawm) qaraba) 

6 ''.Jurist," "Waqf," Muslim World 4 (1914), 180; EJI, s.v. "Waif," W. Heffening, 
4: 1100; Martha Mundy, "The Family, Inheritance and Islam: A Re-examination 
of the Sociology of Farii'i¢ Law," in Islamic Law: Social and Historical Contexts, ed. 
Aziz al-Azmeh (New York: Routledge, 1988), 47; Powers, "Orientalism, Colonialism, 
and Legal History," 536. 

7 David S. Powers, "The Malik! Family Endowment: Legal Norms and Social 
Practices," !]MES 25 (1993), 384. 

8 William F. Fratcher, "The Islamic Waif," The Missouri Law Review 36 (1971), 
161. See also Powers, "Orientalism, Colonialism, and Legal History," 536 (observ­
ing that the 'ilm al-farii' i¢ "tends to fragment property into large numbers of small 
and awkward shares"); idem, "The Malik! Family Endowment, 384-86; Christian 
Decobert, Le mendiant et le combattant (Paris: Editions du Seuil, 1991 ), 22. 

9 S. E. Mohamed Aly Pacha, "Le wakf est-ii une institution religieuse? Les con­
sequences des waif; ahli sur l'interet general, !es motifs de ces wa~fi," L'Egypte con­
temporaine 18 ( 1927), 398-99; David S. Powers, "The Islamic Inheritance System: 
A Socio-Historical Approach," in Islamic Family Law, ed. Chibli Mallat and Jane 
Conners (London and Boston: Graham and Trotman, 1990), 22. Powers' article 
can also be found (without the author's permission) in Arab Law QJ!arterly 8 (1993), 
13-29, esp. 23. 
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banun), clients (mawall), slaves (riqaq), and even neighbors (Jiran). And 
while the establishment of a waqf required founders to relinquish 
possession and control of the endowed properties during their mor­
tal lives, 10 founders acquired de facto "dead hand" control over the 
distribution of the waqf's yields "until God inherits the Earth and 
those on it." 11 Founders could specify that certain individuals should 
receive more than others, concentrate all the usufruct in the hands 
of a sole beneficiary, stipulate that males and females receive equally 
from the waqf, or conversely, remove one of the genders (usually the 
female) 12 from the endowment entirely. Although it is tempting to 
view the waqf as a cynical means for evading the 'ilm al-fara'ir/., it is 
clear that the Muslim community considered these endowments to 
be acts of piety, or at the very least, believed that the pious motives 
of the founders' actions justified circumventing the Qur'anic inher­
itance verses. 13 

10 Muslim jurists never reached a consensus as to whom these endowed proper­
ties were conveyed. Some jurists contended that the waqf properties passed into the 
possession of God, while other jurists held that they were ownerless. In either case, 
the net result was the same-the founder was not considered to be the owner of 
these properties, rendering the properties not subject to the 'ilm al-Jara'irj. 

11 Qur'an 19.40. This Qur'anic expression is frequently mentioned in waqf deeds. 
For example, it is found in a fourth-century A.H. waqf inscription from Ramla, the 
waqf deed in the Kitab al-Umm of al-Shafi'!, and two waqf deeds mentioned in the 
A~kam al-Awqij of al-Kha~~af. Moshe Sharon, "Waqfinscription from Ramla, c. 300/ 
912-13," BSOAS 6011 (1997), 100; Mul:iammad b. Idris al-Shafi'!, Kztab al-Umm, 
ed. Mul:iammad Zuhrf al-Najjar (Cairo: Maktabat al-Kulliyyat al-Azhariyya, 1961), 
4: 59; al-Kha~~af, A~kam al-Awqaj, 14-15. 

12 It is a widely held assumption that waqfe were used to privilege agnatic rela­
tions over cognates. See, e.g., Christian Decobert, Le mendiant et le combattant, 22, 
where the author asserts that founders employed the waqf as a means to "pass over 
cognates" and "disinherit women." Likewise, Aharon Layish, in his article on Malik! 
family waqfe alleges that familial endowments were created primarily for a selected 
group of agnatic descendants in order to establish "a kind of 'patrimoine familial intan­
gible' for descendants of the male line." Layish, "The Malik! Family Waqf According 
to Wills and Waqfiyyat," BSOAS 46 (1983), 21-31, esp. 30-31. In his own study of 
Malik! family endowments, however, Powers has reached the opposite conclusion. 
Based upon his examination of 101 fatwas from the Kztab al-Mi'yar of AI:imad al­
Wansharfsf (1430-1508 C.E.), Powers contends that Malik! waqfe "frequently sup­
plemented the rights of females," rather than subverted their inheritance shares. 
Powers, "The Malik! Family Endowment," 385. 

13 The founder of a waqf existed within a social and moral economy in which 
there existed multiple claims on his wealth. In a world circumscribed by obliga­
tions to one's fellow human beings, the waqf emerged as the principal-and per­
haps best-means for fulfilling these charitable duties. The relationship of the waqf 
to charity was discussed in more detail in the dissertation that preceded this book. 
See Peter Charles Hennigan, "The Birth of a Legal Institution: The Formation of 
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Due to the advantages of the waqf vis-a-vis the Qur'an's forced­
share system, the waqf became the dominant form of inter-genera­
tional wealth transmission in the Near East. By the beginning of the 
nineteenth century it was estimated that three-fourths of the real 
property within the Ottoman empire had been sequestered as waqf 
land, 14 and that one-half of the land in Algeria15 and one-third in 
Tunisia16 had been set aside as pious endowments. 17 Yacoub Hanki, 
an Egyptian lawyer in the early twentieth century, lamented that 
Egyptian land was rapidly reverting to waqf after a series of land 
reforms in the nineteenth century. Hanki observed that one-third of 
Cairo was already a waqf, 18 while new types of waqf deeds were accel­
erating the process of waqf formation. These new waqf deeds-in 
which the founder stipulated that a percentage of the waqf revenues 
were to be reinvested to purchase more waqf land-led Hanki to 
predict that "une portion tres considerable de la fortune du pays" 
would soon be tied up in inalienable pious endowments. 19 

A Qy,estion ef Legitimacy 

Because the waqf became so ubiquitous, the question of its legiti­
macy seems unnecessary. But imagine, for a moment, the following 
exchange, circa 150/767, in which a learned jurist poses the follow­
ing question to his aspiring students: 

the Waqf in Third-Century A.H. I:lanafi Discourse," (Ph.D. diss., Cornell University, 
1999), 232-4 7. 

1" Heuschling, L'Empire de Turquie, 105. Cited in ''.Jurist," "Waqf," 173. 
15 Eugene Clave!, Droit musulman. Le waqf ou habous d'apres la doctrine et la jurispru­

dence (rites hanqfite et malikite) (Cairo: Diemer, 1896), 1: 3. Cited in ''.Jurist," "Waqf," 
173. 

1° Clave!, Droit musulman, I: 3. Cited in ''.Jurist," "Waqf," 173. 
17 John Robert Barnes, An Introduction to Religious Foundations in the Ottoman Empire 

(Leiden: E. J. Brill, 1986), 43-44, 83; Fuad Kopriilii, "L'institution du Vakovj. Sa 
nature juridique et son evolution historique," Vakiflar Dergisi 2/3 (1942), French sec­
tion; Powers, "Orientalism, Colonialism, and Legal History," 537. 

18 Aziz Bey Hanki, Du waif: Recueil de jurisprudence des tribunaux mixtes, indigenes et 
mehkbnehs chariehs, trans. from Arabic by Yacoub Hanki (Cairo: lmprimerie Menikidis 
Freres, 1914), 9. 

19 Hanki, Du waif, 15; Powers, "Orientalism, Colonialism, and Legal History," 
537-38. As Powers notes in his article, "[w]ere it not for Nasser's nationalization 
of public endowments and abolition of family endowments, Hanki's worst fears 
might have materialized." Powers, "Orientalism, Colonialism, and Legal History," 
538, n. 11. 
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We know that God has set forth a detailed forced-share system of 
inheritance in the Qur'an that is binding on all believers. What then, 
do we make of a believer who establishes a pious endowment (i.e., 
waqf) of all his property for his family, neighbors, slaves and the local 
mosque, but he does so in a manner that precludes application of the 
forced-share system that God has revealed in the Qur'an? Can he do 
this? 

Although the preceding narrative is fictional, the tension it addresses 
is not. With the benefit of hindsight we know that this question was 
ultimately answered in the affirmative, but the historical record indi­
cates that there was no initial consensus on the question "Can he 
do this?" 

That the legal status of pious endowments remained an open ques­
tion within early Islamic law is evidenced in a badzth from Shuray]:i 
b. al-I:Iarith (d. 78-99/697-717)2° in which he asserted that the waqf 
(or bubs) constituted an evasion of the Qur'anic cilm al-fartfirj,: "There 
is no bubs in circumvention of the shares of God, the Exalted" (la 
bubs can Jara) irf, Allah ta<ata). 21 A badzth present in the Abkam al-Awqaf 
of al-Kha~~af reiterates Shuray]:i's concern that the establishment of 
waqfe interfered with the proper application of the inheritance verses. 
The badzth relates that later Muslims-in contrast to the pious moti­
vations of the Prophet's Companions-had begun to use waqfe (Jadaqas) 
as a means for disinheriting those who would have received shares 
under the cilm al-fara)irj,: 

'Abd Allah b. Ja'far-Umm Bakr bt. al-Miswar (sp.?)-[al-Miswar], 
her father, who said: I was present when 'Umar b. al-Khattab read 
the document of his !adaqat with the Emigrants around him. I kept 
quiet, but I wanted to say, "O Commander of the Believers!" You are 
doing things for the sake of good, and this is what you intend, but I 
fear that there will come men (belonging to the people) who do not 
do things out of the same desire for a reward in the world to come 
as you do, and who do not have the same intentions. They will adduce 
you as an example, and inheritances will be cut off. I was ashamed 

20 Af.tmad b. 'Alf b. I:Jajar al- 'Asqalanf, Tahdhzb al-Tahdhzb (Hyderabad: Da'irat 
al-Ma'arif al-'Uthmaniyya, 1325/1906), 4: 327. The longevity of ShurayJ:i's life 
appears to have taken on mythic proportions. One report in his biographical entry 
(tarjama) alleges that he was 120 years old when he died, while another tradition 
claims that he lived to be a truly remarkable 180 (!) years old. E. Kohlberg has 
argued that this latter claim is a typographical error and should read "108." EI2, 
s.v. "ShurayJ:i," E. Kohlberg, 9: 509. 

21 Hila! al-Ra'y, A~kiim al-Waqf, 5-6; al-Shafi'!, !Gtiib al-Umm, 4: 53. 
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to give a legal opinion to the Emigrants, but if I had said it, I do not 
think that he ['Umar b. al-Khanab] would have made any of it a 
)adaqa.22 

Opponents of the waqf could also point to badiths in which the Prophet 
reportedly stated that there would be "no bubs after surat al-nisa'"23 

and that "bubs is forbidden" (naha <an al-bubs).24 

Equally problematic for jurists such as Hilal and al-Kha~~af was 
the opposition of their school's "founder,"25 Abu l:Ianifa (d. 1501767), 
to almost all pious endowments. Abu I:Ianifa disagreed with waqf 
proponents that the creation of a pious endowment created an "own­
erless property." Citing another badzth from Shurayl:i, in which it was 
reported that the Prophet allowed bubs to be sold, Abu I:Ianifa con­
tended that pious endowments remained in the control of their own­
ers and were subject to the laws of inheritance and bequest upon 
their death. 26 Abu I:Ianifa made an exception for mosques, presum­
ably on the ground that ownership had passed to God. 

If the arguments of those opposed to pious endowments had pre­
vailed, there would have been no waqf and (presumably) no waqf 
treatises. Although the question of legitimacy dogged the earliest dis­
cussions of the waqf, these debates are largely absent from the two 
treatises discussed here. This absence is not altogether surprising. 
The resolution of fundamental questions-such as legitimacy-gen­
erally precede the production of legal treatises. Treatises emerge at 
a stage in the legal culture when the broad outlines of branches of 
law have stabilized and become recognizable, but the substantive law 
remains somewhat ill-defined. Thus, it would be incorrect to view 
Hila.I and al-Kha~~af as inventing the law of waqf. Rather, their trea­
tises were the product/ culmination of a multi-generational effort to 
define the substantive law of this institution, and there is evidence 
that their legal reasoning was at least partially built on the shoulders 

22 Al-Kha~~af, A~kam al-Awqaf, 7-8. 
23 Abu Bakr AJ:imad b. al-l:lusayn b. 'Ali al-Bayhaqi, "Kitab al-Waqf" in Kitab 

al-Sunan al-Kubra (Hyderabad: Dar ~adir, 1352 A.H.), 6: 162. Surat al-nisa' is the 
chapter of the Qur'an in which the inheritance verses (Qur'an 4.8, 4.11-12, 4.176) 
were revealed. 

24 Abu Ja'far AJ:imad b. MuJ:iammad al-TaJ:iawf, Shar~ al-Ma'anf al-Athar (Cairo: 
Matba'at al-Anwar al-MuJ:iammadiyya, 1968-?), 4: 97. 

2' "Vhether Hila! or al-Kha~~af viewed themselves as members of a l:lanafi "school" 
and followers of Abu l:lanifa will be discussed in chapter one. 

26 Hila! al-Ra'y, AMam al-Waqf, 1-16, esp. 5, 7, 12-13. 
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of earlier jurists. 27 Where the line between their original legal ideas 
and those of earlier jurists should be drawn may never be known, 
but external evidence indicates that the reason we call the institu­
tion a "waqf" is related to the terminological efforts of these trea­
tise writers. 

That said, the "birth" of the waqf as a legal institution required 
more than the explication of the substantive law in the legal trea­
tises. It also required a legitmating superstructure. The waqf treatises 
provide evidence of a bifurcation between substantive law and legal 
legitimacy. While the substantive law of waqf was derived through 
what Norman Calder has termed the "discursive tradition"-non­
exegetical legal reasoning often characterized by the qultu/ qiila dialec­
tic-the legitimacy of the institution depended on an exegetical, or 
"hermeneutic" superstructure that developed parallel to, and inde­
pendent of, the discursive legal reasoning in the waqf treatises. 28 The 
emergence of the waqf as a legal institution was therefore dependent 
on these two different conceptions of legal authority, a somewhat 
ironic footnote to the tensions that typified the relationship between 
rationalist (non-exegetical) and traditionalist (exegetical) jurisprudents. 

7he Plan ef This Sturfy 

It is perhaps best to begin with stating what this study is not-it is 
not a comprehensive survey I analysis of the substantive law of waqf 
as presented in the waqf treatises of Hilal and al-Kha~~af. Such a 
study remains for another day. Instead, this study uses the waqf trea­
tises to inform various debates and analyses within the study of 
Islamic law and society, including the nature of third-century A.H. 
legal culture, the role of treatises within that culture, the establish­
ment of legal legitimacy, the development of the Islamic inheritance 
system, literary styles and conventions within early Islamic legal dis­
course, and the relationship between law and society as expressed 
through the law of waqf. 

27 For example, MuJ:iammad b. al-I:lasan al-Shayban! (d. 189/804) reportedly 
authored a treatise on the waqf-the Kitiib al-Wuquf wa'l-$adaqiit-and the waqf trea­
tises of Hila! and al-Kha~~af also relate the opinions of Abu I:Ian!fa (d. 1501767) 
and Abu Yusuf (d. 1821798), among others. 

28 Norman Calder, Studies in Early Muslim Jurisprudence (Oxford: Clarendon Press, 
1993), 7-8. 
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The conclusions drawn in this work have been hampered, to some 
extent, by the current state of scholarship on the third century A.H. 
Until the publication of Wael Hallaq's 1993 article on al-Shafi'I, 29 

it was generally assumed that al-Shafi'I's legal theory, as articulated 
in his Risala, had a substantial impact on third-century legal dis­
course. By demonstrating that al-Shafi'I's theory had little impact 
until the fourth century,30 Hallaq showed that we know very little 
about third-century legal culture. If it was not the age of al-Shafi'!, 
then what was it? This limited study of two waqf treatises and their 
authors cannot hope to answer to this broad question. Rather, sim­
ilar to Jonathan Brockopp's work on early Malik! law, this study 
seeks to illuminate a corner of third-century Islamic law in order to 
advance our knowledge of this era and inform debates within the 
field. 

Chapter One examines the biographies of the treatise authors and 
argues for a reconceptualization of the values and norms of third­
century Islamic legal culture. In contrast to the "scholars" model of 
this legal culture, al-Kha~~af's life, in particular, suggests that jurists 
pursued political and administrative appointments in the 'Abbasid 
bureaucracy, and that the production of legal texts may have been 
a means of distinguishing oneself within this legal culture. The biogra­
phies also seem to provide support for the recent arguments of Hallaq 
and Brockopp that the third century was a "highly individualistic 
venture" 31 in which jurists sought to distinguish themselves as "Great 
Shaykhs" rather than as mere followers of older authorities. 32 

Chapters Two and Three turn to the texts of the waqf treatises. 
Chapter Two examines the attributes of third-century (proto)-I:lanafi33 

discourse, focusing on literary conventions, forms of legal argumen­
tation and the nature of legal authority among rationalists. Chapter 
Three examines aspects of substantive law addressed in the treatises. 

29 Wael B. Hallaq, "Was al-Shafi'! the Master Architect oflslamicjurisprudence?" 
!]MES 25 (1993), 587-606. 

30 Hallaq, "Was al-Shafi'! the Master Architect?" 600. 
31 Wael B. Hallaq, "From Regional to Personal Schools of Law? A Reevaluation," 

!LS 8 (2001 ), 1-26. 
:iz Jonathan E. Brockopp, "Competing Theories of Authority in Early Malik! 

Texts," in Studies in Islamic Legal Theory, ed. Bernard G. Weiss (Leiden: Brill, 2002), 
3-22. 

33 For the problem of using the term "J:lanaff'' to describe third-century legal 
discourse, see the introduction to chapter one. 
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This chapter begins, however, with the question of whether the law 
of waqf might be derived from a foreign legal system. After exam­
ining the arguments for and against the various claims of foreign 
influence, I offer an alternative approach to the question of foreign 
borrowing. Instead of trying to identify "foreign" elements in waqf 
law, I argue that the question of foreign influence may be better 
explained by considering the development of waqflaw from the per­
spective of the treatise writers. By the third-century A.H., Islamic 
society had become increasingly heterogeneous through both con­
version and inter-marriage. Because Islamic law had not fully devel­
oped, it must be assumed that converts to Islam retained some of 
their former practices. Thus, the task confronting jurists such as Bilal 
and al-Kha~~af was how to bring order to what had become a wide 
range of trust practices and terminologies. That some of these prac­
tices likely had antecedents in non-Arabian legal systems may explain 
why so many theories for the origins of the waqf have been pro­
posed. But their presence does not make the waqf a "borrowed" insti­
tution. Rather, I argue that the waqf is a distinctly Islamic institution 
that developed organically within an increasingly heterogeneous 
Muslim community. 

The remaining two sections of Chapter Three examine the ter­
minological birth of the signifier "waqf" as a distinct form of prop­
erty conveyance within Islamic law. Section Two explores the 
terminological confusion surrounding pious endowments and how the 
signifier "waqf"-or, more correctly, the juxtaposition of "~adaqa" 
and "mawqu.fa"-was used to differentiate pious endowments from 
other forms of charitable giving and simple gifts. Section Three exam­
ines how the treatise writers created a legal space for the waqf within 
the Islamic inheritance system. In this section I argue that the waqf 
constitutes the last piece of the puzzle that is the Islamic inheritance 
system, since the waqf's substantive law is dependent on, and sub­
ordinate to, the doctrines of intestacy, testacy and death-sickness. 

The final chapter of the book takes the reader outside the waqf 
treatises to examine the waqf's legitimating hermeneutical super­
structure. This movement away from substantive law and into the 
question of the waqf's exegetical legitimacy is presaged by the col­
lection of ~ad'iths that foreground al-Kha~~af's treatise. This intro­
ductory collection of ~ad'iths highlights the bifurcated legal construction 
of the waqf within Islamic law: while the treatise writers would 
develop the substantive law of waqf from within a legal discourse 
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that paid scant attention to the past, the institution's legitimacy ulti­
mately hinged on establishing exegetical/hermeneutical links to the 
Prophet and the early Muslim community. Relying on G. H. A. 
Juynboll's isnad analysis, I demonstrate that while these traditions 
cannot be considered historically authentic, they were nonetheless 
sufficiently "convincing" to confer legal legitimacy to the institution. 

The threads that bind this wide-ranging discussion are both the 
treatises and the questions of (il)legitimacy that haunted the earliest 
discussions of pious endowments within Islamic legal discourse. The 
issues addressed in this book, however, have relevance beyond the 
narrow confines of trust law, for they touch upon styles of legal writ­
ing and argumentation, the values and norms of legal cultures, and 
the development of Islamic law in the third century. Of course, I 
am also mindful of Christopher Melchert's admonition in his review 
of Brockopp's Early Maliki Law that writing on one or two texts raises 
the "inherent danger of. .. distortion of [their] place in history, [and] 
presenting as important and original what was actually common­
place of its time." 34 Melchert's concern is well-founded, but I also 
believe that narrowly focused studies can provide the building blocks 
for larger synthetic surveys of this period. The fact that there are 
meaningful differences between the waqf treatises discussed here and 
the Malik! texts examined by Brockopp indicates that we still have 
much to learn about third-century legal discourse and culture. 

34 Christopher Melchert, "Review of Early Malik! Law: Ibn 'Abd al-/jakam and His 
Major Compendium of Jurisprudence," by Jonathan E. Brockopp, !LS 9 (2002), 273. 





CHAPTER ONE 

THE BIOGRAPHIES OF HILAL AL-RA'Y 
AND AL-KHA~~AF 

Making sense of the biographies of Hilal and al-Kha~~af is compli­
cated by the limited state of our current understanding of early 
Islamic legal culture and its development during the second and third 
centuries A.H. Until recently, it was generally assumed that Hilal 
and al-Kha~~af were "I:Ianafis"-an assumption supported by the 
Islamic tradition's recollection of this period. For example, Nurit 
Tsafrir classified Hilal as an "unquestionable" I:lanafi, 1 while Chris­
topher Melchert asserted that the incorporation of earlier "I:Ianafi" 
jurists' opinions into works such as the waqf treatises was indicative 
of school consciousness: "Such works as these imply a specifically 
I:lanafi school, both inasmuch as they collect the doctrine (madhhab) 
of one jurisprudent (and a few close to him) and inasmuch as they 
suggest that his doctrine (and theirs) is all one need know."2 

The conclusion that second- and third-century jurists such as Hilal 
and al-Kha~~af were "I:lanafis" has been called into question in recent 
years. Wael Hallaq has argued that the typology of authority pre­
sented in the four schools of law-with legal authority descending 
from a single master-jurisprudent-was an ex post facto phenomenon, 
and that Abu I:lanifa was not even the most logical choice for the 
school that now bears his name. 3 Hallaq and Nimrod Hurvitz have 
also questioned long-held assumptions about the development of the 
schools of law in the second and third centuries. Both historians have 
challenged Schacht's (and more recently, Melchert's) conclusions that 

1 Nurit Tsafrir, "Semi-J:lanafis and J:lanafi Biographical Sources," Studia lslamica 
84 ( 1996), 68 (defining "unquestionable" J:lanafis as those who "both studied under 
J:lanafi teachers and had J:lanafi students, and also those of whom we know that 
they wrote J:lanafi law books."). 

2 Christopher Melchert, 1he Formation ef the Sunni Schools ef Law, 9th- I 0th Centuries 
C.E. (New York and Leiden: Brill, 1997), 33. 

3 Wael B. Hallaq, Authoriry, .. Continuiry, and Change in Islamic Law (Cambridge: 
Cambridge University Press, 2001), 30-31. 
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the "ancient schools"4 of law evolved from regional to personal 
schools, arguing instead that the early schools were distinctly per­
sonal and that master-disciple relationships provided the organizing 
framework. 5 For example, Hallaq has argued that legal scholarship 
was "a highly individualistic venture and one which rested on personal­
ijtihadic effort" (emphasis in original). 6 This conclusion regarding the 
individualistic nature of early Islamic legal culture has been given 
support in a recent article by Jonathan Brockopp in which he argues 
that legal authority during the formative period was seen as residing 
in "Great Shaykhs"~-individuals whose knowledge of the religious 
sources, wisdom and lineage gave their words legal authority. 7 

Given these recent historical revaluations of the schools of law it 
is not entirely clear that either Hilal or al-Kha~~af would have labeled 
themselves as "l:lanafis." And yet, the waqf treatises also reveal that 
Hilal or al-Kha~~af were operating within an intellectual milieu in 
which prominent "I:Ianafis"-Abu l:lan1fa, Abu Yusuf, and MuJ:iammad 
b. al-l:lasan al-Shayban1-were considered legal authorities. In con­
sideration of these historical debates, the use of the term "l:lanafi" 
in this work implies something different than the traditional under­
standing of the term as a "follower of Abu l:lan1fa." For the pur­
poses of the period under study in this work, the term does not 
imply the hierarchy of legal authority traditionally associated with 
this term, but rather defines a legal culture in which an identifiable 
group of jurists-who were later (re)contextualized as "l:lanafis"­
cited to and disputed with one another. 

Hiliil al-Ra'.) 

Of the two men, we know the least about Hilal al-Ra'y. According to 
the sources, Hilal's full name was Hilal b. YaJ:iya b. Muslim al-Ba~rl.8 

4 Joseph Schacht, The Origins of Muhammadan Jurisprudence (Oxford: Clarendon 
Press, 1950), 6. 

5 Hallaq, "From Regional to Personal Schools of Law?" 37-64; Nimrod Hurvitz, 
"Schools of Law and Historical Context: Re-Examining the Formation of the I:Ianbali 
Madhhab," !LS 7 (2000), 37-64. 

6 Hallaq, "From Regional to Personal Schools of Law?" 26. 
7 Brockopp, "Competing Theories of Authority in Early Malik! Texts," 3-22. 
8 Abu Mu]:iammad 'Abd al-Qadir Ibn Abr al-Wala', Al-]awiihir al-Murj,iyya fl 

Tabaqiit al-Hanajiyya (Hyderabad: Da'irat al-Ma'arif al-Ni{:amiyya, 1332/1914), 2: 
207; Khayr al-Din al-Ziriklf, Al-A'liim, 2d ed. \Cairo, 1954-59), 9: 95; Carl 
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His kunya (surname) was Abu Bakr,9 but he acquired the eponym 
"al-Ra'y" due to his great knowledge ('ilm), 10 and/or his reliance on 
independent reasoning (ray), 11 and/ or his use of analogical reason­
ing (qiyas). 12 He received his training from Zufar b. al-Hudhayl 
(d. 158/774) and Abu Yusuf (d. 1821798), 13 two of Abu I:Ian!fa's 
most important students. 14 The initial encounter between Abu Yusuf 
and Hilal is described in the Akhbar Abl lfanifa wa-AJbabihi of al­
~aymar1 (d. 436/1044). According to the report, Abu Yusuf came 
to Ba~ra and asked the aJbab al-badith (traditionalists) and the aJbab 
al-ray (rationalists) a legal question concerning compensation for 
destruction of a seal. When the GJbab al-badzth were unable to reach 
a single answer, Hilal stood up from among the aJbab al-ray, answered 
correctly, and received the praise of his future teacher. 15 In addition 
to writing the Abkam al- Waqf, Hilal is credited with writing the first 
work on commercial transactions and contracts (Kztab T efs'ir al-Shurut), 16 

a treatise on legal punishments (Kitab al-lfudud), 17 as well as a work 
on pleading at court (Kitab al-Mubadara). 18 Hilal was also the teacher 
of Abu Khazim (d. 292/905), and Bakkar b. Qutayba (d. 270/884), 

Brockelmann, Geschichte der arabischen Litteratur, original edition (Leiden: E. J. Brill, 
1943-49), 1: 180. 

9 MuJ:iammad b. IsJ:iaq Ibn al-Nadim, Al-Fihrist li-Ibn al-Nadzm (Cairo: Dar al­
'Arabi li'l-Nashr wa'l-Tawzl', 1991), 1: 426. 

10 Ibn Ab! al-Wala', Al-]awahir, 2: 207; al-Zirikll, Al-A'lam, 9: 95. 
11 Brockelmann, Geschichte, 1: 180; Fuat Sezgin, Geschichte des arabischen Schrifttums 

(Leiden: E. J. Brill, 1967-in progress), I: 435-36. 
12 Al-Zirikll, Al-A'lam, 9: 95. 
13 Ibn Ab! al-Wala', Al-]awahir, 2: 207. 
14 Zufar b. al-Hudhayl was the immediate successor to the "personal school" that 

coalesced around Abu I;Ianlfa. He was followed by Abu Yusuf, who was then suc­
ceeded by MuJ:iammad b. al-I;Iasan al-ShaybanL Melchert, The Formation of the Sunni 
Schools of Law, 34. 

1'' Al-~aymarl, Akhbar Abz /janifa wa-As~abihi (Beirut, 1985), 103. 
lli I;Iajjl Khal!fa (= Katib <;elebi), Kash[ al-?:,unun 'an Asamz al-Kutub wa'l-Funun, 

ed. Gustav Fli.igel (New York and London: Johnson Reprint Corporation, 1964), 
4: 45; al-Zirikll, Al-A'lam, 9: 95. 

17 Ibn al-Nadlm, Al-Fihrist, 1: 426. 
18 There exists some confusion over the title of this book. The Arabic text of the 

Fihrist of Ibn al-Nadlm gives the title as Kitab al-MuMfira, or the "Book of Digging." 
Ibn al-Nadlm, Al-Fihrist, 1: 426. Bayard Dodge, in his translation of the Fihrist, con­
tends that "al-mu~afira" is a scribal error and substitutes the word "al-mu~iidara" 

(pleading). See Ibn al-Nadim, The Fihrist of al-Nadzm, ed. and trans. Bayard Dodge 
(New York: Columbia University Press, 1970), 1: 507, n. 38. The Kash[ al-?:,unun 
of I;Iajjl Khalifa, however, states that the title of this work is the Kitab al-A1u~awara, 
or the "Book of Disputation." I;Iajjl Khallfa, Kashf al-?:,unun, 5: 14 7. 
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both of whom later taught jurisprudence to Abu Ja'far al-Ta}:lawl 
(d. 321 /933). 19 Bilal was not reported to have been a transmitter of 
~adzth. To the contrary, there is a story relating that Bilal was in­
attentive to the transmission of traditions because he could not pro­
vide an isnad for the shahada. 20 Bilal reportedly died in Ba~ra during 
the year 245/859 or 249/863.21 

Al-Kha~~qf 

By comparison, the person known as "al-Kha~~af" appears to have 
been a more prominent figure within I:Ianafi legal circles and the 
'Abbasid administrative bureaucracy. Born A}:lmad b. 'Umar (or 
'Amr) b. Muhayr al-Shaybanl, he was more commonly known as 
Abu Bakr al-Kha~~af, or simply al-Kha~~a£22 There appears to be 
some confusion over how he acquired the eponym "al-Kha~~af." One 
report suggests that "al-Kha~~af" might have been a family name 
since his father was known as 'Amr b. Muhayr al-Kha~~af. 23 Other 
reports allege that he received this appellation because he lived a 
life of piety and asceticism and ate only from the meager earnings 
he attained from repairing sandals (yak~ifu al-na'l). 24 In addition to 
writing legal treatises, al-Kha;;;;af apparently was a qarj,f in Baghdad 
as the following (unflattering) tradition attests: 

He [Ibn al-Najja?] said: I heard Abu Sahl MuJ:tammad b. 'Umar, a 
shaykh from Balkh, say: When I came to Baghdad, there was a man 
on the bridge shouting for three days. The qii# AJ:imad b. 'Amr al­
Kha~~af was asked for a responsum on such and such question and 

19 Melchert, The Formation of the Sunni Schools of Law, 116, 118, 123 (citing al­
Kaffawf, Kata'ib a'lam al-akhyar minfuqaha' madhhab al-Nu'man al-mukhtar (East Efendi, 
Istanbul, 548 A.H.), 65b; al-Khatib al-Baghdad!, Ta'rikh Baghdad aw marlinat al-salam 
(Cairo: Maktabat al-Khanjf, 1931), 11: 63). Melchert has argued that either al­
TaJ:tawf or Abu Khazim could be considered the founders of the classical f.lanafl 
school that formed in the fourth/tenth century. 

20 Melchert, The Formation of the Sunni Schools of Law, 11, 43 (citing al-Baghdad!, 
Ta'rikh, 5: 409). 

21 f.lajjf Khalifa gives the common era dates of Hilal's death as April 8, 859 or 
February 24, 863. f.lajjf Khalffa, Kaslif al-Zuniln, I: 175, 4: 46. 

22 Al-Ziriklf, Al-A'lam, I: 178; Ibn al-Nadfm, Al-Fihrist, I: 428; f.lajjf Khalffa, Kaslif 
al-Zuniln, I: 175. 

23 Al-Kha~~af, Kitab Adah al-Qgrf,f, ed. FarJ:tat Ziyada (Cairo: The American 
University in Cairo Press, 1978), 3. 

24 Al-Kha~~af, Kitab al-Nafaqat, ed. Abu al-Wafa' al-Afghani (Beirut: Dar al-Kutub 
al-'Arabf, 1404/1984), 8; al-Ziriklf, Al-A'lam, I: 178. 
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gave such and such answer, but that is wrong! The answer is such 
and such, may God have mercy on whoever reports it to one who 
ought to know it. 25 

Unfortunately, nothing else is known about the length of al-Kha~~af's 
tenure as qiir/f or the level of his position. Based upon these sources, 
it does not appear that al-Kha~~af ever attained the position of "chief 
qiir/f" (qiir/i al-qurf,iit) as the title page to the Abkiim al-Awqiif alleges. 26 

As a jurist, al-Kha~~af was known for his expertise in the calcu­
lation and division of inheritance shares (kiina faqzhan fiirirf,an-or 
farrf,iyyan--bfisiban), 27 and as a prolific author of legal texts. Of the 
fourteen books he allegedly produced, only five remain extant: the 
Abkiim al-Awqiif, a treatise on the decorum and practices of jurists 
(Kitiib Adab al-Qgrf,l), a discussion of legal fictions (Kitiib al-/fiyal), a 
work on expenditures and maintenance (Kitiib al-Nefaqiit), and a trea­
tise on wet-nurses and foster relationships (Kitiib al-Ri¢ii<).28 The nine 
works which no longer exist covered areas of bequest law (Kitiib al­
Wa,1iiyii), inheritance law (Kitiib Iqriir al- Waratha), taxation (Kitiib al­
Khariij), the maintenance provided for close relations (Kitiib al-Nefaqiit 
<alii al-Aqiirib), contracts (Kitiib al-Shurut al-Kabfr and Kitiib al-Shurut al­
Saghfr), court documents and records (Kitiib al-Mabfirf,ir wa, l-Sijilliit), 
the rules for prayer (Kitiib al-cAF29 wa-Abkiimihi wa-/fisiibihi), and a 
discussion of the holy sites in Mecca and Madina (Kitiib Dhar< al­
Ka<ba wa,l-Ma~jid wa,l-Qgbr). 30 

The few records that mention al-Kha~~af suggest that his life ended 
in disgrace and failure. Unlike Hilal, who seems to have remained 
on the periphery of political power (perhaps voluntarily), al-Kha~~af 

25 Ibn Abf al-Wala', Al-]awiihir (Hyderabad, second printing, 1408/1988), 1: 142; 
Taqf al-Dfn b. 'Abd al-Qadir al-Tamfmf, Al-Tabaqiit al-Saniyyafi Tariijim al-ljanafiyya, 
ed. 'Abd al-Fatta]:i Mu]:iammad A]:imad al-f:Iilw (Riyad, 1983), 1: 419. Credit should 
be given to Patricia Crone for bringing these sources to my attention and provid­
ing me with their translation. 

26 Not only do none of the biographical entries make this claim, but al-Kha~~af 
is also absent from the list of qii!/z al-qu!/iih in the Akhbiir al-Qy.¢iih of Wakf', 3: 
294-324. 

27 Al-Kha~~af, Kztiib Adab al-@!/f, 3; idem, Al-Nofaqiit, 7; al-Ziriklf, Al-A'liim, 1: 
178; lbn al-Nadfm, Al-Fihrist, 1: 428. 

28 These five works are the only ones mentioned in Sezgin, Geschichte, 1: 4 36-38. 
29 The Fihrist gives the spelling of this word as "al-'Affr" which refers to the juice 

that is extracted from a grape. It is difficult to see how this meaning could pertain 
to the remainder of the book's title. The word "al-'Afr," on the other hand, pro­
vides a meaning more consistent with the rest of the title. 

30 lbn al-Nadfm, Al-Fihrist, 1: 428. 
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became entangled in the turmoil of the 'Abbasid caliphate. Although 
al-Kha~~af apparently became a qarf,l at some point in his life, the 
first recorded intersection of al-Kha~~af's life with the 'Abbasid regime 
occurred during the caliphate of al-Mu'tazz (r. 252-55/866-69) when 
he failed to secure a judgeship. According to the account in the 
Ta'nkh of al-Tabar!, Mul;ammad b. 'lmran al-:Qabb1-al-Mu'tazz's 
teacher (mu'addib)-had appointed al-Kha~~af and seven other men 
as qarf,ls. 31 The letters of appointment had already been written when 
three of al-Mu'tazz's advisors warned the caliph that the eight men 
were followers of lbn Ab1 Du'ad (d. 240/854)-the Mu'tazil1 qa¢z 
who had persuaded al-Ma'mun to enforce acceptance of the creat­
edness of the Qur'an during the mi~n~and members of various 
heterodox and Sh1'1 groups: "Verily, they are among the followers 
of lbn Ab1 Du'ad, and they are RafiQ.a,32 Qadariyya,33 Zaydiyya,34 

andjahmiyya." 35 Apparently afraid of appointing qarf,zs with allegedly 

31 Abu Ja'far MuJ:iammad b. Jarlr al-Tabar!, Ta'rfkh al-Rusul wa'l-Muluk, ed. 
MuJ:iammad Abu al-Fac;ll Ibrahim (Cairo: Dar al-Ma'arif, 1960-69), 9: 371. 

32 Christopher Melchert, in his gloss of this passage, writes that the term "Rafic;la" 
probably indicates those Sh!'a who preferred 'All b. Ab! Talib to Abu Bakr and 
'Umar b. al-Khagab. The term appears to have originated with the uprising of 
Zayd b. 'All against the 'Umayyads in 1221740. Some of the Kufans who had 
joined Zayd's uprising eventually deserted (rafa¢a) him when Zayd refused to reject 
Abu Bakr and 'Umar. Melchert, "Religious Policies of the Caliphs from al-Mutawakkil 
to al-Muqtadir, A.H. 232-295/ A.D. 847-908," !LS 3/3 (1996), 332, n. 89; idem, 
"The Adversaries of AJ:imad lbn I:Janbal," Arabica 44 (1997), 236-37; EP, s.v. "Al­
Raji¢a," E. Kohlberg, 8: 386-89. 

33 The term "Qadariyya" is commonly used to denote a group of theologians 
who advocated the principle of free will during the late first and second centuries 
A.H. They are considered precursors to the Mu'tazila of the third century A.H. 
EI2, s.v. "fladariyya," J. van Ess, 4: 368-72. 

34 Melchert states that the Zaydiyya consisted of those Sh!'a who preferred 'All 
to 'Uthman. The Zaydiyya were also reported to have believed in the created 
Qur'an. The term "Zaydiyya" appears to have emerged in connection with the 
Rafic;la split from Zayd's uprising. Melchert, "Religious Policies of the Caliphs," 
332, n. 89; idem, "The Adversaries of AJ:imad lbn I:Janbal," 238; EI2, s.v. "Al­
Ra.fi¢a," E. Kohlberg, 8: 386-87. 

35 Al-Tabar!, Ta'rfkh, 9: 371. The chief view associated with the Jahmiyya was 
a belief in the createdness of the Qur'an. Montgomery Watt, however, has con­
cluded that the term 'Jahmite" was a purely vituperative term meaning something 
like 'renegade' or 'quisling' and that there never was a body of men who were fol­
lowers of Jahm b. ~afwan (d. 1281746) or who professed to be such. Rather, Watt 
argues that the 'Jahmiyya" sect was a creation of heresiographers. Watt speculates 
that the doctrine of the createdness of the Qur'an was placed on the sect's "founder," 
Jahm b. ~afWan, in order to dissociate the I:Janafis from the doctrine. W. Montgomery 
Watt, 7he Formative Period of Islamic 7hought (Edinburgh: Edinburgh University Press, 
1973), 14 7-48. 
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unorthodox viewpoints, al-Mu'tazz rescinded the appointments, 
demoted al-:Oabbi", and ordered that the eight men be expelled from 
Samarra and exiled to Baghdad. The appointment of al-Kha~~af, in 
particular, seems to have enraged the populace of Samarra, who 
reportedly attacked him while the others were able to flee to Baghdad 
unscathed. 36 

There may have been some truth to this polemical description of 
al-Kha~~af. He was reportedly affiliated with the 'Jahmiyya" sect,37 

and, according to Ibn al-Nadi"m (d. 380/990), the people of 'Iraq 
later associated al-Kha~~af's appointment under the subsequent caliph 
al-Muhtadi" (discussed below) with a revival of Ibn Ab! Du'ad and, 
by extension, the mi~na. 38 

Al-Kha~~af's hopes for advancement into the 'Abbasid elite were 
not entirely finished, however. His second brush with power came 
during the brief caliphate of al-Muhtadi" (r. 255-56/869-70), when 
he apparently served in the caliph's administration. Ibn al-Nadi"m 
reports that it was at the behest of al-Muhtadi" that he wrote his no 
longer extant Kitab al-Kfzaraj. 39 Al-Kha~~af's brief interlude of success 
soon ended, however, when the Turkish military overthrew and assas­
sinated al-Muhtadi" in 256/870. The historical record provides indi­
cations that it was al-Muhtadl's vigorous promotion of rationalism 
and his hostility to the traditionalists that contributed to his down­
fall. 40 Al-Kha~~af, perhaps on account of his strong association with 
the rationalists and/ or the caliph, also appears to have been a target 
of this coup. It is reported that his home was ransacked following 
the assassination of al-Muhtad1, resulting in the loss of some of his 
books. 41 Whatever future hopes al-Kha~~af might have had of return­
ing to the inner administration of the 'Abbasid dynasty were cut short 
by his death four years later in 261/874.42 

% Al-Tabar!, Ta'rfkh, 9: 371. 
37 Ibn al-Nad!m, Al-Fihrist, 1: 428; Al-Kha~~af, Kitab Adab al-@r;lz, 4. See prior 

discussion on the lack of any true adherents to the Jahmiyya sect, supra. 
38 Ibn al-Nadfm, Al-Fihrist, 1: 428. 
l'' Ibn al-Nad!m, Al-Fihrist, 1: 428. 
"0 Melchert, "Religious Policies of the Caliphs," 338; al-Tabar!, Ta'rfkh, 9: 392-93, 

459-61, 467. 
" 1 Ibn al-Nadfm, Al-Fihrist, 1: 428; al-Zirikl1, Al-A'lam, 1: 178. The ransacking of 

al-Kha~~af's home may also account for the nine missing texts. 
"2 f:Iajj1 Khal!fa gives the common era date of al-Kha~~af's death as October 

16, 874. f:Iajjf Khalffa, Kas!if al-<:,uniln, l: 175. 
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Ear?J Islamic Legal Culture 

As observed in the introduction to this chapter, the current state of 
the discipline indicates that we are still at the beginning stages of 
understanding the values of the legal culture in which Bilal and al­
Kha~~af worked and lived, and what may have motivated them to 
pursue different career choices, such as seeking appointments in the 
'Abbasid administration, writing legal treatises, memorizing ~adzths, 
etc. 43 This lacuna in our knowledge is partly the result of the hagio­
graphical quality of the Islamic sources, which present these great 
authorities as motivated by little more than a pious and sincere love 
for God. This hagiographical presentation, however, has obscured 
the competitive nature of early Islamic legal culture both by down­
playing the types of emotions present in any competitive arena (pres­
tige, power, respect, jealousy, narcissism, a desire for immortality, 
etc.),44 and concealing the means by which jurists ranked and mea­
sured themselves.45 Although the Islamic sources provide very little 

43 Our knowledge about the third century has been limited by the fact that most 
historical studies of the schools of law have tended to skip over the era in which 
they were formed and begin in the fourth century A.H. See Hallaq Authority, Continuity, 
and Change in Islamic Law, xii, 1 71, n. 21; Hurvitz, "Schools of Law and Historical 
Context," 40. Melchert has observed that the Islamic tradition itself views the begin­
ning of the fourth Islamic century "as a watershed, the dividing line between the 
ancients and the moderns." Melchert, "Traditionist:Jurisprudents and the Framing 
of Islamic Law," !LS 8 (2001), 406. We do, however, know something about the 
motivations and values of a later Islamic legal culture from the work of Michael 
Chamberlain on the learned elite of Damascus during the period 1190-1350 C.E. 
Chamberlain discusses how the acquisition of 'ilm (knowledge) led to monetary gain 
and granted a form of social honor known as ~urma. Chamberlain argues that pres­
tige itself became the "elusive prize" of the competitive struggle within the 'ulamii' 
class. Michael Chamberlain, Know/,edge and Social Practice in Medi£val Damascus, 1190-1350 
(Cambridge: Cambridge University Press, 1994), 64-66, 92, 153-56, 175-78. 

44 Consider, for example, the modern, printed editions al-Tabari's two monu­
mental works-his thirty volume tefs!r of the Qur'an and his ten volume history of 
the world. The enormity of these works suggests an ego that sought to create a 
form of immortality for itself. And, to a large extent, al-Tabar! succeeded. His tefsfr 
is so enormous, and so all-encompassing, that no one has ever attempted to write 
anything similar to it. Likewise, the breadth of his Ta'rikh not only brought to a 
close a genre of historical writing on the early Muslim community, but also appears 
to have discouraged the writing of universal histories for several centuries. As Claude 
Cahen observed, the Ta'rikh could be described as a "swan-song" because "it was 
impossible for it to be pursued further." Cahen, "History and Historians," in Religi,on, 
Leaming and Science in the 'Abbiisid Period, eds. M. J. L. Young, J. D. Latham, and 
R. B. Serjeant (Cambridge: Cambridge University Press, 1990), 199. 

45 Zaman and Hurvitz are among the few scholars to see through the hagio-
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information on this issue, it is unrealistic to assume that in a hier­
archical legal culture,46 where the rewards of the system would have 
correlated to one's position within the hierarchy, that jurists did not 
develop systems for ranking themselves and competed (fiercely) for 
prestige, patronage and prized positions. 

The lacuna in our knowledge has also been shaped by a tendency 
to conceive of these early legal figures as "scholars"47 instead of jurists 
and/ or jurisprudents. 48 Although seemingly innocuous, the labeling 
of these jurists as "scholars" could be construed in a manner that 
inaccurately conveys the contours of this legal culture. First, the des­
ignation "scholars" suggests a certain disinterestedness with the 
political world. Second, this designation implies that the principal 
professional aspiration of these men was to be independent legal 
scholars as opposed to judges, administrators, advisors or other polit­
ical functionaries. Thus, for example, when Brockopp observes that 
'Abd Allah b. 'Abd al-I:lakam (d. 214/829), in the final years of his 
life, served as an advisor to the governor and to the chief judge of 
Egypt, Brockopp describes this political involvement not as the attain­
ment of a prized position, but rather as "perpetuat[ing) a pattern 

graphical shroud that has been placed over early Muslim jurists. Zaman has argued 
that jurists may have been motivated to seek employment in government bureaus 
"by purely economic exigencies, by some taste for prestige and power in society." 
Muhammad Qasim Zaman, Religi,on and Politics Under the Ear!J 'Abbiisids: The Emergence 
ef the Proto-Sunn! Elite (Leiden: E. J. Brill, 1997), 153, 161. Hurvitz has observed 
that masters desired "status" within their circles, and that relationships with the 
caliphal court may have attracted disciples. Hurvitz, "Schools of Law and Historical 
Context," 46. CJ David S. Powers, Law, Society and Culture in the Maghrib, 1300-1500 
(Cambridge: Cambridge University Press, 2002), 54, 92 (remarking that the "mock­
ing jurist" Musa b. Yamwln al-Haskurl "climb[ed] the ladder of scholarly success" 
and that he may have been a victim of a plot hatched by 'jealous colleagues"). 

Hi It is an interesting question whether legal cultures are more hierarchically ori­
ented than other professional cultures. Certainly, the nature of legal authority places 
a great emphasis on hierarchy. Hierarchy grants some courts jurisdiction to review 
the decisions of other courts, and the opinions of certain judges will carry more 
weight (and in some cultures will act as binding precedents on lower court judges) 
simply by virtue of the judge's position within the hierarchy. 

+7 See, e.g., Jonathan E. Brockopp, Ear!J Maliki Law: Ibn 'Abd al-ljakam and his 
Major Compendium ef Jurisprudence (Leiden: Brill, 2000), 64. 

"" There is some overlap between the terms 'jurist" and 'jurisprudent." Jurisprudents 
generally take a philosophical approach to the law, whereas jurists are typically 
more interested in the law's practical and concrete details. Although both jurists 
and jurisprudents can be scholars, the term 'jurist" encompasses a broader range 
of avocations-judging, the writing of legal manuals, and employment in govern­
ment bureaus. 
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of civil service found among legal scholars of this time."49 Although 
Brockopp may be correct in his assessment of Ibn 'Abd al-I:Iakam, 
it seems equally plausible that lbn 'Abd al-I:Iakam viewed these polit­
ical appointments as the culmination of his career and that his legal 
scholarship was-in part-a means to acquiring these highly-valued 
political positions. The assumption that Ibn 'Abd al-I:lakam was first 
and foremost a "scholar" implicitly privileges a hierarchy of values 
that may not be representative of the legal culture. 

The reluctance to view these early jurists as motivated by a desire 
for political and administrative appointments is partly a reflection of 
developments and changes in the values of Islamic legal culture that 
transpired over several centuries. It is certainly true that later Islamic 
legal culture did not view the attainment of a judgeship as the cul­
mination of, or even necessary for, a successful legal career.·'0 

Additionally, the "classical model" of religion and politics posits a 
separation of the religious establishment from the state,51 a separa­
tion that is neatly encapsulated in AJ:imad b. I:Ianbal's (d. 241 /859) 
legendary resistance to the caliphs during the mibna, and Sufyan al­
Thawrf's (d. 1611778) refusal to serve in the judicial administration 
or have anything to do with the caliphs.~'2 While it is true that Islamic 
legal culture ultimately came to view the political realm as distinct 
and in conflict with the legal realm-as evidenced by the numerous 
accounts of <ulamii/ who refused to take judicial positions or caliphal 
patronage53-Muhammad Zaman has argued that this separation was 
not representative of third-century A.H. legal culture. Instead, Zaman 
contends that jurists followed the lead of Ibn al-Muqaffa' (cl. ca. 
13917 56) and Abu Yusuf and actively pursued judicial/political 
appointments and caliphal patronage. 14 Although the biographies of 

49 Brockopp, Early Malikf Law, 32. 
' 0 Hallaq, Authority, Continuity, and Change in Islamic Law, 168-69. 
" See I. M. Lapidus, "The Separation of State and Religion in the Development 

of Early Islamic Society," I]MES6 (1975), 365-85; idem, "The Evolution of Muslim 
Urban Society," Comparative Studies in Society and History, 15 (1973), 21-50; idem, A 
History ef Islamic Societies (Cambridge: Cambridge University Press, 1988), l 20ff. Crone 
has reached a similar conclusion regarding the separation of religion from the state, 
albeit on different grounds, in Slaves on Horses: The Evolution ef the Islamic Polity 
(Cambridge: Cambridge University Press, 1980), 61-91. 

.,, For Sufyan al-Thawrf, see Zaman, Religion and Politics Under the Early 'Abbasids, 79. 
s:i Zaman, Religion and Politics Under the Early 'Abbasids, 79, 158. 
54 Zaman, Religion and Politics Under the Early ~4bbasids, 149-59, 211; idem, "The 

Caliphs, the 'Ulama', and the Law: Defining the Role and Function of the Caliph 
in the Early 'Abbasid Period," !LS 411 (1997), 5, 19. 



THE BIOGRAPHIES OF HILAL AL-RA'Y AND AL-KHA~~AF 11 

Hilal and al-Kha~~af are far from complete, al-Kha~~af's life, in parti­
cular, indicates that his scholarly interests were equally matched by a 
desire to attain appointments within the 'Abbasid administration. In 
addition to authoring fourteen legal treatises, al-Kha~~af was a qar/Z 
and ultimately served in the caliph's administration, suggesting that 
judicial and administrative appointments within the 'Abbasid regime 
were highly prized positions for at least a subset of third-century jurists. 

But if such judicial and administrative positions were at the top 
of the hierarchy of values in this legal culture, how did jurists dis­
tinguish themselves to attain these prized positions? One possible 
explanation is through the production of legal texts. 50 Instead of view­
ing al-Kha~~af's scholarship as simply an end to itself, it is worth 
considering whether the production of legal texts defined the arena 
in which jurists competed against and ranked one another, and 
whether the production of these texts opened the door to judicial 
and administrative appointments. 56 Al-Kha~~af's substantial output of 
legal material may explain his relative success in attaining these 
prized appointments in comparison to Hilal. Admittedly, since we 
know almost nothing about Hilal's aspirations, his lack of advance­
ment in the 'Abbasid administration may have also been a volun­
tary decision not to pursue this career path. It is also possible-even 
likely-that other factors unrelated to the production of legal texts, 
such as political ideology and personal connections, affected the tra­
jectory of each man's professional life. 

Clearly, these conclusions about the values and standards of early 
Islamic legal culture are speculative. \i\Thether the sources for this 
period will provide enough details to fill out this picture remains an 

.'i.J If Zaman is correct that the production and "publication" of books in the 
early Islamic period required substantial monetary resources, then there may have 
been a symbiotic relationship between the production of legal texts and the secur­
ing of patrons and political appointments. Zaman, Religion and Politics Under the 1',arly 
'Abbasids, 163. 

;,; The "arenas" within which this competition occurred were not static, but 
changed as Islamic legal culture evolved. For example, in his examination of the 
classical madrasas, George l\fakdisi observed that ~adzth memorization, disputations 
between students, and stipend allotments all provided arenas in which aspiring law 
students could rank themselves. Makdisi, The Rise of Colleges: Institutions of Leaming in 
Islam and the West (Edinburgh: Edinburgh University Press, 1981), 75-187, esp. 
91-98, 133-40, 171-75. By contrast, the waeftreatises suggest that the legal cul­
ture in which al-Kha~~af and Hila! competed placed little emphasis on ~adzth mem­
orization (see chapters two and three). 
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open question. Nevertheless, al-Kha~~af's biography hints at a more 
competitive and politically-minded legal culture than that presented 
in the traditional "scholastic" model of early Islamic law. 

Historical Memory 

In consideration of al-Kha~~af's sizeable literary production and his 
political appointments, it is an intriguing question whether al-Kha~~af 
was a major figure in the development of I:Ianafi law. By any objec­
tive standard, al-Kha~~af's prolific literary production makes him one 
of the preeminent I:Ianafi jurists of the third century. He produced 
a great number of administrative and legal treatises, and he served 
under a (short-lived) caliph. His Kltab Adah al-Qgrf,Z also suggests that 
al-Kha~~af perceived himself as a learned judge who could offer 
advice and guidance to aspiring judges, and his work on court records 
and documents is evidence of an interest in judicial administration. 
The content of al-Kha~~af's waqf treatise provides some indication 
that al-Kha~~af should be reconceived along the lines formulated by 
Hallaq and Brockopp-as an individualistic jurist/ Great Shaykh rather 
than a mere follower of earlier "I:lanafis." For example, while al­
Kha~~af adheres to the general parameters of the debates set forth 
by Abu I:lanifa, Abu Yusuf and Mu}:iammad b. al-I:lasan al-Shaybanf, 
he is neither reluctant to disagree with his teachers nor to offer his 
own opinion, suggesting that he did not see his legal scholarship as 
merely following in the footsteps of these earlier jurists. A similar 
attempt by third-century jurists to surpass their masters has been 
noted by Brockopp in his study of two Malikf jurists, Ibn 'Abd al­
I:lakam (d. 214/829) and Isma'fl b. Ya}:iya al-Muzanf (d. 264/877).57 

But if al-Kha~~af saw himself as transcending the preceding gen­
eration of I:Ianafi jurists, this perception was not shared by later 
jurists within the I:lanafi school. Melchert has observed that by the 
fourth Islamic century I:lanafi commentaries had canonized the work 
of Abu I:Ianffa and his two disciples as the basis of the school. 58 In 
the fifth century Mabsut of al-Sarakhsf, al-Kha~~af (and Bilal) are 
marginalized as followers of Abu I:Ianffa, Abu Yusuf, Mu}:iammad 

57 Brockopp, "Early Islamic Jurisprudence in Egypt: Two Scholars and their 
Mukhta0ars," !]MES 30 (1998), 172-73, 177. 

58 Melchert, 7he Fonnation ef the Sunni Schools qf Law, 60. 
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b. al-I:Iasan al-Shayban1, and even Malik b. Anas. 59 The nineteenth 
century Rasii/il of Ibn 'Abid!n (d. 1888), also reflects this typology of 
authority. 60 In the Ras ii/ il, jurists are classified into seven ranks based 
upon their capacity to engage in independent reasoning, or ijtihad.61 

The highest rank belongs to the founders of the four schools of law 
who were said to be jurists capable of exercising y"tihad on any sub­
ject. For the I:Ianafis, this founding mujtahid was Abu I:Ian1fa. The 
second rank, by contrast, consists of mujtahids who were capable of 
exercising ijtihad only within the framework of the principles set down 
by the school's founder. To this second rank belongs Abu I:Ian!fa's 
closest disciples, Abu Yusuf and Mu}:iammad b. al-I:Iasan al-Shaybanl. 
Ibn 'Abid!n's third class consists of mujtahids whose independent rea­
soning was limited to cases not ruled upon by the school's founder, 
and this is where al-Kha~~af and other prominent fourth- and fifth­
century jurists such as al-Tal;aw1 (d. 321/933), al-Bazdaw1 (d. 482/ 
1089), and al-Sarakhs1 (d. ca. 483/1090) are ranked. The remaining 
rankings consist of those jurists who lacked the capacity to conduct 
ijtihad and were permitted to make only basic inferences (takhrij)62 

from, or simple discriminations between, the opinions of mujtahids. 
The (re)conceptualization of al-Kha~~af as literally a "third tier" jurist 
and follower of Abu I:Ian1fa is indicative of changes that swept across 
Islamic legal culture in the third and fourth Islamic centuries. For 
reasons that are not entirely clear/'3 the construction of legal authority 

"' Abu Bakr MuJ:iammad b. Ab! Sahl al-Sarakhsl, Kitab al-Mabsil! (Cairo: Matba'at 
al-Sa'ada, 1906-13), 12: 27-47. For example, in a section on waqfi, al-Sarakhsl 
mentions that al-Kha~~af and Hila! each wrote one work on the subject, but he 
never refers to their opinions when citing authority statements. Instead, al-Sarakhsl 
refers to the opinions of Abu l:[anlfa, Abu Yusuf, MuJ:iammad b. al-l:[asan al­
Shaybanl, and Malik b. Anas. 

60 This seven-tier typology of authority, and its origins, is discussed in more detail 
in Hallaq's Authoriry, Continuiry, and Change in Islamic Law, 14-1 7. 

61 MuJ:iammad Amin b. 'Umar b. 'Abidln, Rasii'il (Beirut: Mu'assasat Fu'ad, 
1978), I: 11-13; 'Abd Allah al-Ma'mun Suhrawardy, "The Waqf of Moveables," 
Journal and Proceedings of the Asiatic Sociery of Bengal, 7 n.s. ( 1911 ), 330-31. 

62 The Granadan theorist Abu IsJ:iaq al-Shatibl (d. 790/1388) defined takhnj as 
investigating the texts in order to extract what is otherwise an unspecified ratio legis, 
or legal inference. See Wael B. Hallaq, A History of Islamic Legal Theories (Cambridge: 
Cambridge University Press, 1997), 20 I. 

63 Sec Hallaq, Authoriry, Continuiry, and Change in Islamic Law, 30-31. At one time 
Melchert believed that traditionist-jurisprudents had provoked l:[anaffs to "tradi­
tionaliz [ e] their own jurisprudence" by assigning their doctrines to venerable jurispru­
dents such as Abu l:[anlfa instead of local opinion or practice. Melchert, The Formation 
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within the f.Ianafi school (as well as the other schools of law) became 
fixated on the school's earliest founders-Abu f.Ianifa, Abu Yusuf 
and Mulfammad b. al-f.Iasan al-Shayban!-transforming al-Kha~~af 
and Hilal into mere footnotes in the development of the school. 

The current state of historical scholarship on the third century 
A.H. reveals that the study of this period is still at the stage of devel­
oping competing theories and it may be some time before any con­
vincing conclusions can be drawn about the contours of this early 
legal culture, the development of the schools of law, and the aspi­
rations and motivations of the juristic and jurisprudential classes. 64 

As Brockopp has observed, however, the study of "second-rank" 
jurists during the formative era "helps to deepen and complicate our 
understanding of this important period."65 The biographies of al­
Kha~~af and Hilal support the wisdom of Brockopp's approach, not 
so much for what they can tell us about early Islamic legal culture­
the information is too sketchy to draw firm conclusions-but rather 
for raising new questions about the norms and values of jurists dur­
ing this formative period of Islamic law. 

ef the Sunni Schools ef Law, 48. Melchert has since retracted this claim. Melchert, 
"Traditionist:Jurisprudents and the Framing oflslamic Law," !LS 8 (2001), 400-01. 
It is also interesting to note than an opponent of the a~~iib al-ra'y, lbn Qutayba 
(213-276/828-889), seemingly adopted this typology prior to the canonization of 
Abu I:lanffa and his two disciples in the fourth-century I:Ianaff school commen­
taries. In his list of rationalists, lbn Qutayba omits al-Kha~~af and Hila!, even though 
the literary output of the former was formidable and almost certainly known to lbn 
Qutayba. Instead, lbn Qutayba's list of rationalists is limited to a mere nine second­
century figures: lbn Abf Layla, Abu I:Ianffa, Rabf'a al-Ra'y, Zufar b. al-Hudhayl, 
al-Awza'f, Sufyan al-Thawrf, Malik b. Anas, Abu Yusuf, and Mul.iammad b. al­
I:Iasan al-Shaybanf. lbn Qutayba, Kitab al-Ma'arij (Cairo: Dar al-Ma'arif bi-Mi~r, 
1969), 676-77. 

151 As Michael Cook has observed, "\'\Te know how to maintain rival theories; but 
we can do little to decide between them." Cook, Ear!J Muslim Dogma (Cambridge: 
Cambridge University Press, 1981), 155 (emphasis in original). 

6-' Brockopp, Ear!J Malikz Law, 63. 



CHAPTER TWO 

THE WAQF TREATISES AND THIRD-CENTURY A.H. 
I:IANAFI DISCOURSE 

I. The Two Treatises 

Any discussion of the two waqf treatises must be prefaced by the 
acknowledgment that present-day historians do not possess the orig­
inal manuscripts for either the Abkam al- Waqf of Hilal or the Abkam 
al-Awqaf of al-Kha~~af. Without them, the conclusions about the struc­
ture, content, and literary presentation of the waqf treatises must be 
considered somewhat speculative because it is possible that the two 
treatises underwent a series of redactions and only reached their final 
form decades, perhaps even a century, after the deaths of their 
authors. But with one possible exception, the texts are stable in the 
surviving manuscripts. 

According to the editorial epilogue in the Abkam al-Waqf of Hilal, 
the editors began their work with a single copy from the Treasury 
of al-Ramluriyya, India. 1 Later, however, two more copies were dis­
covered-one in the Treasury of al-A~fiyya in Hyderabad, India, and 
another in the private possession of an eminent man from Mad1na. 2 

In the opinion of our unnamed editors, the A~fiyya text was the old­
est copy of the waqf treatise, but it had become so effaced and faded 
in some parts that "even with the effort of those eloquent in the 
Arabic language it was not possible for us to read it."3 The Madina 
copy was well preserved, and more complete.4 \\Tith these three texts 
in hand, the editors undertook a comparison and improved upon 
the Ramluriyya version of the treatise. The editors found the num­
ber of discrepancies to be limited to "differences in the orthography 
of letters and words," 5 and judging from the editorial apparatus used 

1 Hila! al-Ra'y, A(lkam aHVaqf; 341. 
2 Hila! al-Ra'y, A(lkam al-Waqf, 341. 
1 Hila! al-Ra'y, A(lkam al-Waqf, 341. 
" Hila! al-Ra'y, Abkam al-TVaqf, 341. 
., Hila! al-Ra'y, A(lkam aHVaqf, 341. 
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in the treatises, these differences are indeed quite minimal. Whether 
the lack of discrepancies indicates that we possess the "original" ver­
sion of the Abkiim al- Waqf is another question that can only be 
answered by laboriously comparing the various manuscripts that are 
known to exist. 6 

The Abkiim al-Awqiif of al-Kha~~af is extant in a fourteenth-cen­
tury C.E. manuscript in the British Library. 7 A comparison of a 
small portion of this manuscript with the 1904 Cairo edition of the 
Abkiim al-Awqiif, reveals no significant discrepancies between the two 
texts. Most of these differences amount to no more than the absence 
of a word or short phrase, or an alternative spelling of a word. The 
seventy-eight chapter headings are almost identical and appear in 
the same order (see Appendix B).8 The one major discrepancy between 
the manuscript and the 1904 Cairo edition concerns the introduc­
tion to the waqf treatise. Although both versions contain the same 
introductory collection of badzths, the manuscript copy does not refer 
to these badzths in its table of contents. This omission raises the ques­
tion of whether the badiths formed part of the original waqf treatise 
or were added by a later redactor. The possibility that this collec­
tion of badzths was grafted onto the Abkiim al-Awqiif at a later time 
is addressed in chapter three. 

Two pieces of evidence suggest that the waqf treatises did not 
undergo extensive redactions following their creation. The first is 
stylistic unity as reflected in the consistency of the writing styles. 
Within their respective treatises, each author employs the same vocab­
ulary, expressions and formulae from beginning to end. Second, there 
is evidence of conscious "ordering" within each work~a scheme of 
presentation that would have been disrupted had the waqf treatises 

6 Sezgin, Geschichte, 1: 435-37. 
7 Thanks is owed to Professor Gilbert P. Verbit for making available to me a 

photocopy of the introduction to the A~kam al-Awqaf from the British Library's four­
teenth-century C.E. manuscript (Or. 9143). 

8 It should be noted that there is a slight discrepancy between the chapters of 
the two editions. Of the seventy-eight chapters listed in the manuscript copy, all 
but three-chapters 13, 18, and 75-are found in the 1904 Cairo version of the 
AMam al-Awqaf (see Appendix B). Whether this difference in the table of contents 
is reflected in the actual text of the 1904 Cairo edition is not known-the portion 
of the A~kam al-Awqaf that Professor Verbit sent me did not cover the chapters in 
question. Nevertheless, in spite of these discrepancies, the similarities between the 
two texts outweigh their smaller differences. 
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undergone significant textual changes following their creation. For 
example, the following passage from pages 224-25 of Hilal's treatise 
discusses the amounts to be disbursed when a founder stipulates that 
his endowment is "for my poor kin, in order of priority of relation­
ship" ('ala faqarii' qariibatz al-aqrab fa' l-aqrab). Hilal relates that 200 dirha1'11B 
is the maximum amount that a relative can receive: 

I said: What is your opinion if a man says, "This land of mine is a 
!adaqa mawquja, for my poor kin, in order of priority of relation­
ship"? 

He said: This is permitted. 
I said: And how are the yields disbursed? 
He said: Begin with the one who is in closest relation to the founder. 

He is given 200 dirhams from it. Then give 200 dirhams from the 
yields to the one who is next in relation until you reach the last 
of them. 

I said: What is your opinion if the yields are insufficient to provide 
for all of them? 

He said: Give to the first among them 200 dirhams, and then to the 
one who is next in relation until the donator exhausts the yields. 

I said: And if the yields only amount to 200 dirhams? 
He said: Give [the dirhams] to the closest relative of the founder if he 

1s poor. 
I said: And if the yields amount to 400 or 300 dirhams? 
He said: Give 200 dirhams to the closest relative of the founder if he 

is poor, and then after this give 200 dirhams to the next closest 
kin relation from among the kin relations if there still remains 
200 dirhams. But if there remains less than 200 dirhams9 then give 
what remains. And if there is more than this, then give 200 
dirhams-and do not add to this-and then give the excess to 
those who are next closest in terms of kinship. 10 

The 200 dirham limit that Hilal draws in this discussion is not arbi­
trary. Rather, it references an earlier discussion in the waqf treatise 
where HilaJ reports that Abu I:Ianifa had held that possession of 200 
dirhams demarcated the line between penury and the ability to pro­
vide for oneself. 11 Consistent with this prior discussion, Hila.l's responses 
to the questions of the qultu ("I said") figure assume that the 200 
dirham limit in a waqf restricted to poor beneficiaries will be self­
evident to the reader. 

9 The text reads "100 dirhams," but this is almost certainly a typographical error. 
10 Hila! al-Ra'y, A~kiim al-Waqf, 224-25. Other instances of conscious ordering 

can be found on pages 139, 166, 277, 298, and 307. 
11 Hila! al-Ra'y, A~kam al-Waqf, 66. 
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Al-Kha~~af's waqf treatise also provides evidence of consc10us or­
dering: 

I said: \Vhat is your opinion if one of the two witnesses testifies that 
he [the founder] established a sound waqf for the poor and des­
titute; or for specified people and then, after them, for the desti­
tute, while he was in a state of sound health. But the other witness 
testifies that he made [the property] a waqf in a manner similar 
to what his companion had testified, except that he said 'he made 
it during his death sickness (fl mara¢ihi).' 

He said: The testimony is permitted. And if this land [which was estab­
lished as a waqf] was taken from the permitted one-third of his 
property, then all of it is a waqf according to what the two wit­
nesses testified in this matter. But if he had no other property 
belonging to him other than that which he endowed as a waqf, 
then only a third of it is made waqf according to what the two 
witnesses testified, and the remaining two-thirds of [the property] 
is left as an inheritance (mfriith). 12 

Al-Kha~~af's conclusion, that only one-third of the property consti­
tutes a waqf and that the remaining two-thirds is an inheritance sub­
ject to the Qur'an's forced-share system, presupposes the reader's 
knowledge of a prior discussion concerning waqfe made during a per­
son's death-sickness. 13 Al-Kha~~af considers a waqf made during a 
person's death sickness to be valid, but subjects it to the restrictions 
imposed on bequests, which limit them to one-third of the estate 
and exclude as legatees those who receive inheritance shares accord­
ing to the 'ilm al-Jara'irj. 

In spite of the consistency of writing styles and the evidence of 
ordering within each text, there are passages that suggest later redac­
tions. At different points in the AMam al- Waqf of Hila!, there are 
instances where the response of the qala ("He said") figure is omit­
ted, makes no sense, or seems out of place. 14 Likewise, in the waqf 
treatise of al-Kha~~af there is a section where the discussion repeats 
an earlier portion of the text. 15 Al-Kha~~af's work also includes sec-

12 Al-Kha~~af, AMiim al-Awqiif, 280-81. Page 125 provides another instance where 
conscious ordering occurs. 

13 This chapter is found on pages 245-64 of the A~kiim al-Awqiif of al-Kha~~af. 
11 Hila! al-Ra'y, A~kiim al-Waqf, 222, 279. For example, the qiila figure answers 

"Yes" to the following question: "What is your opinion if it were the case that [the 
founder] said, '$adaqa mawqiifa for my kin relations,' and the distribution of the yields 
began with those nearest to the founder and then the next closest in relation?" 

15 Al-Kha~~af, A~kiim al-Awqiif, 212. Some parts of this section are repeated on 
pages 278-80. 
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tions where interpolation may have occurred. As the following exam­
ple illustrates, some of the chapters begin with the statement, "Abu 
Bakr [i.e., al-Kha~~af] said," followed by a response from the qala 
figure, who is generally accepted to be al-Kha~~af. This redundancy 
creates some confusion over both the identity of the qala figure and 
the purported question to which this figure is responding: 

"Chapter pertaining to the man who makes his house 'mawqufa' so 
that specified members of a group may reside in it, and, after 
them, its yields are for the poor." 

Abu Bakr said: vVhat if it were the case that a man said, "My house 
is a ~adaqa mawqufa for God the Exalted in perpetuity, on the con­
dition that my children, my grandchildren, and my descendants 
are permitted to live in it in perpetuity, so long as they produce 
descendants. And if they die out, its yields are for the destitute 
in perpetuity." 

He said: This waqf is permitted and his children and his children's 
children may live in it in perpetuity so long as one of them 
remains. And if they die out, the house is leased and its yields 
are for the destitute. 

I said: And what if there is only one child, grandchild, [or descen­
dant]? 

He said: The right to reside in it belongs to this single [descendant] 
so long as he or she remains [alive]. 16 

A couple of explanations can be proffered to account for this con­
fusion in the dialogue. It is possible that al-Kha~~af intended to start 
this chapter with a self-referential question that then provided the 
context for the questions of the qultu ("I said") figure. This conclu­
sion, however, fails to explain why al-Kha~~af would choose to begin 
other chapters with the qultu figure. 17 A second possibility is that this 
redundancy arose from a later interpolation. For reasons that are 
not entirely clear, a later redactor may have thought it necessary to 
begin chapters with al-Kha~~af's voice or else genuinely believed that 
al-Kha~~af was the qultu figure. In either case, the chapters that begin 
with this apparent redundancy quickly settle into the normal qultu/ qala 
dialectical interplay that typifies the remainder of the treatise. If inter­
polation occurred in al-Kha~~af's treatise it appears to have been 
limited to the opening question of a small number of chapters. 

Iii Al-Kha~~af, A~kiim al-Awqiif, 64. 
17 See, e.g., the chapters beginning on pages 52, 61, 90, 93, 97 and 104 of al­

Kha~~af 's treatise. 
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II. Literary Conventions in 1j anqfi Legal Discourse 

Regardless of whether one considers the two waqf treatises authen­
tic reproductions of the original sources or the products of subse­
quent redactions, the two works employ the same literary styles, 
argumentative techniques, and forms of legal exposition. In the trea­
tises Hilal and al-Kha~~af use three different "voices" to convey their 
ideas: the qultu/ qiila dialectic, an expository style, and the past author­
ity of early Muslims and .f:Ianafi jurists. 

In Earf)i Maliki Law, Brockopp identified five stylistic elements in 
early Malik! legal writing: (i) narrative badzths; (ii) authority bad'iths 
(legal rules without a narrative context, but with an isnad); (iii) juris­
tic dicta (authority statements directly attributed to the speaker with­
out an isnad); (iv) dialogue (presumably, the qultu/ qiila dialectic); and 
(v) abstract cases and rules (legal arguments and rules without any 
reference to an external authority). 18 The latter two stylistic forms, 
Brockopp notes, are "often marked by the absence of any named au­
thority, although the identity of the author may be strongly implied." 19 

Although mindful of the need to develop uniform technical terms, 20 

I have decided against applying Brockopp's stylistic framework to 
the waqf treatises discussed here for two reasons. First, Brockopp's 
fourth stylistic category, the "dialogue form", does not adequately 
distinguish between two distinct forms of dialogue found in the waqf 
treatises-the qultu/ qiila dialectic and an expository style. The expos­
itory style is a form of interior monologue by the treatise author, 
which seemingly makes it distinct from Brockopp's fifth category, 
"abstract cases and rules,'' in which there is no identifiable external 
authority.21 Second, Brockopp's first three categories draw distinc­
tions between types of past authorities that may not have been rel­
evant to the authors of the waqf treatises. Although all three of these 
stylistic forms are readily identifiable in the waqf treatises (and the 
distinctions between them grew in importance as Islamic law became 

18 Brockopp, Early Malik! Law, 90-92. 
19 Brockopp, Early Malik! Law, 91. 
20 See, e.g., Melchert, "Review of Early Malikz Law," 273 ("Students of Islamic 

law need to develop uniform technical terms, and we should probably all test 
Brockopp's terminology on our own data."). 

21 Brockopp, Early Malik! Law, 92. 
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infused with the traditionalist conception of legal authority), neither 
Hilal nor al-Kha~~af draws a distinction between whether a legal 
rule constitutes the juristic dicta of an earlier l:lanafi authority or 
possesses an isnad stretching back to the Prophet or a member of 
the early Islamic community. All these past authorities are treated 
equally (the one exception being the hierarchically-ordered badzth col­
lection that begins al-Kha~~af's treatise). Thus, I am concerned that 
distinguishing between these forms may be creating distinctions in 
legal authority that were neither recognized nor appreciated by the 
authors of the waqf treatises. Obviously, more work will need to be 
done before we can assess whether third-century A.H. l:lanafi jurists 
gave more legal weight to some forms of past authority than oth­
ers, but for the moment, I am inclined to conflate Brockopp's first 
three categories into a general discussion of past authorities. 

Qultu/Qala Dialectic 

The dominant literary convention used in both works is the dialec­
tical interplay between the "I said" (qultu) and "He said" (qala) figures. 
The qultu/ qala form of literary presentation is common to l:lanafi 
and Malik! legal texts from the second and third Islamic centuries. 22 

Frequently, the dialectic is used in cortjunction with the phrase "What 
is your opinion?" (a-ra'ayta) which serves to introduce and extend the 
dialectical conversation: 

I said: What is your opinion (a-ra'ayta) of a man who says, "This land 
of mine is a 0adaqa mawqilfa to God the Exalted in perpetuity for 
'Abd Allah and Zayd"? 

He said: The yields are between the two of them in halves. 
I said: What is your opinion (a-ra'ayta) if one of them dies? 
He said: The one who remains is entitled to one-half of the yields. 

And the remaining [one-half] is for the poor and the destitute. 
I said: And likewise if he named a group and some of them die? 
He said: Yes. 
I said: ·what is your opinion (a-ra'ayta) if it were the case that he had 

said, "This land belonging to me is a ~adaqa mawqufa for the chil­
dren of 'Abd Allah and they are so-and-so and so-and-so." 

He said: Then the yields are between the two of them in their entirety.23 

22 Calder, Studies, 1 O; Brockopp, "Early Islamic Jurisprudence in Egypt," 171. 
23 Hila! al-Ra'y, A~kiim al-Waqf, 273~74. 
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In recent years, some effort has been exerted in attempting to ascer­
tain whether the qultu and qala figures refer to real people. 24 As a 
general rule, it is reasonable to assume that the qala figure refers to 
the authors of the waqf treatises unless otherwise stated. 25 For exam­
ple, the introduction to Hilal's treatise begins with the phrase "qala 
Abu f.lanifa," 26 indicating that the resulting statement is from Abu 
f.lanifa, not Hilal. Yet, while the resulting qultu/ qala dialectic sug­
gests that the qala figure remains Abu f.lanifa, the subsequent qala 
voice is in fact Hila!. The realization that a change-over has occurred 
becomes evident when the qultu figure subsequently asks the qala 
figure, "And what is the proof of those who disagree with you and 
Abu f.lanifa?" (emphasis added). 27 Presumably, the question is directed 
at Hilal, although the previous qultu/ qala interplay provides no indi­
cation that a transition from Abu f.lanffa to Hilal has taken place. 
In his analysis of this section, Calder mistakenly claimed that the 
qala figure remained Abu f.lanffa even though the aforementioned 
question from the qultu figure contradicts this assertion.28 

In the qultu/ qala dialectic, the qultu figure emerges as the ques­
tioning, even argumentative, student who provides the platform from 
which the master-the qala figure-can explicate the law. The qultu 
figure also serves as the reader's conscience, continually asking the 
qala figure to specify his conclusions. The Socratic quality of the 
questioning, however, is too stylized to represent real conversation, 
assuming that historians have correctly identified the qala figure as 
the teacher and the qultu figure as the student. As anyone who has 

24 See Calder, Studies, 9-10, 50-51, 146; Brockopp, "Early Islamic Jurisprudence 
in Egypt," 167-82, esp. 171-72. 

25 In his study of the Mukhta~ar of Ibn 'Abd al-I;Iakam, Brockopp has discussed 
a passage in which the appellation of the qala figure is rather ambiguous. In such 
cases, Brockopp has suggested that the qala figure might refer to either the author 
of the text, the previous authority cited-in Brockopp's case, Malik b. Anas-, or 
an unspecified third source. Brockopp further speculates that this ambiguous use of 
the qala figure could "merely be a literary device." Brockopp, "Early Islamic Juris­
prudence in Egypt," I 71. 

26 Hila! al-Ra'y, A~kam al-Waqf, 2. 
27 Hila! al-Ra'y, A~kam al-Waqf, 3. 
28 Calder, Studies, 50. Paradoxically, in a later section of his book, Calder implies 

that the use of phrases such as "qala Abu I;Ianifa" are little more than literary 
devices: "The use of formulaic phrases of the type qala Abu Yusuf, qala Malik, or 
qala al-Shafi'! is of no significance in assessing the authenticity of attributions. In 
fact, they are likely to signal redaction posterior to the life of the named author­
ity." Ibid., 146. 
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taught (or been subject to) a Socratic form of teaching knows, the 
questioner controls the discussion. That is why in contemporary law 
schools the professor, not the students, asks the questions. If the sit­
uation were reversed (as it is in the waqf treatises), one would expect 
a transcript of the classroom to be digressive and disjointed as stu­
dents pursued tangential and unrelated issues in the course of their 
questioning. The dialogues in the waqf treatises, by contrast, are 
never digressive, suggesting that either the qultu figure was an amaz­
ingly gifted student who always asked the next logical question, or 
that the conversations were "literary technique[s] for the presenta­
tion of the law" rather than the record of actual exchanges between 
a master and his student(s).29 Given the nature of teacher-student 
interactions, the conclusion that the qultu figure is a literary device 
rather than a real person30 seems more correct. Unless of course, 
historians have got it backwards and the qultu figure is the teacher. 
The waqf treatises do not support this revisionist position, but it is 
an intriguing observation. 

Expository Voice 

The expository vmce is used in the waqf treatises to explicate the 
subtle distinctions and principles underlying the qala figure's responses. 
In contrast to the standard qultu/ qala exchange in which the qala 
figure merely provides a (terse) answer to the question posed, the 
expository voice is used to explain the qala figure's legal reasoning. 
For example, in the following passage Hilal employs the expository 
voice-and an analogy (qiyas) to bequest law-to explicate the principle 

2" Calder, Studies, 10. Calder is careful to note that while the qultu/ qiila dialogue 
may not be authentic, it may "reflect a discursive Sitz im Leben." At a later point 
in his work, however, he argues that it is possible to identify the qultu figure in 
some parts of Hilal's treatise: "A small number of ikhtilaf passages, again mostly 
near the beginning, give expression to the usual tripartite division of opinion in the 
I;Ianafi tradition with third-person reference to Abu I;Ianffa and Abu Yusuf, together 
with a first-person reference, qawlu-nii. In this formulation the qultu-figure is under­
stood as Mul.iammad b. al-I;Iasan [al-Shaybanf)." Calder bases this assertion on the 
widespread influence of al-Shaybanf on third-century I;Ianaff texts. Calder, Studies, 
49-50. 

3° Calder, Studies, 10. Calder writes, "It is possible, however, that the qultu figure 
was never intended to be a historical person, but was from the beginning a draft­
ing device; it certainly functions as such." 
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that any indeterminacy m a waqf with invalid elements, invalidates 
the entire waqf. 

[Qyltul qala section]: 
I said: What is your opinion if a man says, "This land of mine is a 

Jadaqa mawqufa for myself and for so-and-so the son of so-and­
so"? 

He said: Half of the waqf is permitted and half of it is invalid. And 
the [invalid] half is that which he made a waqf for himself. ... 31 

I said: What is your opinion if it were the case that he says, "This 
land of mine is a Jadaqa mawqufiz for me, my grandchildren and 
my [future] descendants"? 

He said: All of the waqf is invalid and not permitted. 
I said: But why do you not permit the share of his children from this, 

just as you did [for so-and-so the son of so-and-so] in the previ­
ous example? 

He said: Because in the first example that which he made a waqf for 
himself was specified (ma'lum) and that which he made a waqf for 
other than him was also specified (ma'lftm). 32 So I permitted that 
which he made a waqf for other than him, and I invalidated that 
which he made a waqf for himself. However, as for this example, 
that which he made a waqf for himself was not specified (laysa bi­
ma'lum), 33 so I invalidated the entire waqf 

[Beginning ef expository section]: 
Do you not see that our opinion is [analogous to] the man who says, 

"I have bequeathed a third of my property to so-and-so and so­
and-so,'' and one of them dies before the death of the testator. 
The remaining one is entitled to one-half of the third. And if it 
were the case that he had said, "I have bequeathed a third of 
my property for so-and-so and his children," and his children die 
prior to the death of the testator, then those that remain are enti­
tled to the third. Likewise the waqf: if he made a partner with 
himself a specified number of people, then I invalidate from this 
that which he made a waqf for himself and I permit the rest. 34 

31 Hila! al-Ra'y, A~kam al-Waqf, 78. This is the beginning of a long qultu/ qala 
dialogue that culminates in the principle revealed on pages 80-81. 

32 In the first example, Hila! knew how many people were involved so it was 
easy to say, "half the waqf for so-and-so the son of so-and-so, and the other half is 
invalid." In the second case, however, the number of descendants is indeterminate. 

33 I.e., Hila! cannot determine how much of the waqf should be invalidated with­
out knowing the exact number of grandchildren and progeny. 

34 Implicit within this discussion is the principle that individuals cannot make a 
bequest (waeiyya) for themselves. Consequently, if a waqf is analogous to a bequest, 
then it cannot be made for oneself. 
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And if [the founder of the waqf] made himself a partner with an 
indeterminate number of people, then I invalidate the entire waqf.35 

In other dialogues, the use of the expository voice is quite subtle 
and the qala figure does little more than elaborate on his prior 
answers. For example, in the following passage, the "argumentative 
qultu" provides a forum for the qala figure to expound upon the 
semantic intricacies that differentiate two waqfi which initially appear 
quite similar: 

I said: What is your opinion of a man who says, "This land of mine 
is a !adaqa mawqilfa for my children who have already come into 
existence (al-makhlilqzn) and my descendants (nasll)." Do you think 
that the founder's children (al-walad li-!ulbihi) who subsequently 
come into existence (yuMathu) are entitled to anything? 

He said: Yes. 
I said: And why do you say this? 
He said: On account of his words, "my descendants." Any one of the 

founder's children who subsequently comes into existence (~adatha) 
is among his descendants. 

I said: And likewise the grandchildren (walad al-walad)? 
He said: Yes, I include them due to the fact that he said, "and my 

descendants," because they are among the descendants (min al­
nasl). 

I said: \Vhat is your opinion if it were the case that he said, "for my 
children who have already come into existence (al-makhlilqzn) and 
their descendants (naslihim)"? 

He said: This is permitted. 
I said: And as for his children who subsequently come into existence 

[after the founding of the waqf], are they given anything? 
He said: No. 
I said [argumentative qultu]: And why not? You gave to them in the 

first case. 
He said: [Response with expository elements] Because he said in the first 

case, "for my children who have already come into existence and 
rrry descendants" so that his children who [subsequently] come 
into existence are among his "descendants." And as for this [sec­
ond] case, when he said, "for my children who have already come 
into existence and their descendants" he only included the descen­
dants of the children [who had already come into existence]. And 
his words "their descendants" was more restricted because they 

35 Hila! al-Ra'y, A~kiim al-Waqf, 80-81. Hilal's use of an analogy (qiyas) drawn 
from bequest law is a common argumentative technique found in both waqf trea­
tises and will be discussed in more detail below. 
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specifically referred to the [descendants] of the founder's children 
who have already come into existence [at the time of the found­
ing of the waqf]. 

I said: And in your opinion this does not resemble the previous ex­
ample? 

He said: These are distinct and differentiated according to what I have 
described to you because when he said, "their descendants," his 
words "their descendants" meant only those of his children who 
had already come into existence.36 

The use of the expository voice by HilaJ and al-Kha~~af can vary 
considerably in length. As the previous passage illustrates, sometimes 
the use of this voice amounts to little more than a paragraph and 
the qultu/ qala dialectic is hardly disrupted. However, both waqf trea­
tises contain expository sections which encompass three pages,37 while 
Hilal's contains one that stretches to a full seven pages. 38 What 
differentiates these extended expository sections from the qultu/ qala 
format is the complete abandonment of the dialectical interplay. 
AJthough an anonymous "objector" (qa)il) may be mentioned, the 
qa)il figure is clearly meant to be part of an interior monologue that 
the author is maintaining with himself. 

Past Authorities 

The third type of voice present in the waqf treatises is that belong­
ing to second-century A.H. I:Ianafi jurisprudents or members of the 
early Islamic community. In some contexts, these voices appear as 
ikhtilaf, or statements of dispute, which contrast the opinions of Abu 
I:Ianifa, Abu Yusuf, Mu]:iammad b. al-I:Iasan al-Shaybanf, and "Ba~ran 
jurists" on areas of waqf law. According to Calder, al-Kha~~af's waqf 
treatise contains "no ikhtilaf" 39 AJthough ikhtilafi in al-Kha~~af's waqf 
treatise are not as prevalent as in Hilal's work,40 there are several 

36 Hila! al-Ra'y, A~kiim al-Waqf, 47. 
17 Hila! al-Ra'y, A~kam al-Waqf, 233-35; al-Kha~~af, A~kiim al-Awqaf, 149-51. 
38 Hila! al-Ra'y, A~kam al-Waqf, 72-78. 
39 Calder, Studies, 50. Melchert was aware that ikhtilafi are present in the A~kiim 

al-Awqaf of al-Kha~~af, but he did not connect this observation back to Calder's 
erroneous conclusion. Melchert, "Religious Policies of the Caliphs," 336. 

40 In the AMam al- Waqf of Hila!, the most concentrated area of ikhtilafi occurs 
in the introductory section which stretches from pages 2-1 7. An additional ikhtilaf 
between Abu Yusuf and Abu I:£anifa can be found on page 212, and an ikhtilaf 
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instances in which statements of dispute are present. For example, 
the following passage from al-Kha~~af's treatise contrasts the opin­
ions of Abu Yusuf and Mu~ammad b. al-I:Iasan al-Shayban1 on the 
special case of a wife who dies after her share of the waqf's yields 
has come into existence: 

I said: And what if this founder made a waqf during his death-sick­
ness, and a wife from among [the beneficiaries of the waqf] died 
after the emergence of the yields and she left [only] her husband 
and her brother. 

He said: Abu Yusuf said: Her husband is entitled to half of her share, 
and her offspring are entitled to the remaining half. Her brother 
is not entitled to anything from this. This applies if the brother 
is among the beneficiaries of the waqf because this is only a bequest 
(wa!ryya) [from the founder] and he has no right to take [twice] :11 

And Mu}.iammad b. al-J:lasan said: This is exclusively an inheri­
tance (mfriith) and not a bequest (wa!ryya). So, the husband is enti­
tled to one-half, and the brother is entitled to the remaining half. 42 

In other contexts, the voices of the earliest Muslims are heard in 
authority statements, called akhbar or athar. In contrast to a full ~adzth 
which contains both a narrative (matn) and a chain of transmitters 
(isnad), these akhbar/ athar traditions only contain the former. In the 
Abkam al- Waqf of Hilal, the author mentions the practices of impor­
tant Companions such as 'Umar b. al-Khattab, 'Alf b. Ab1 Talib, 
and al-Zubayr b. al- 'Awwam to support the legality of the waqf.43 

For example, the following khabar report provides the matn of a ~adzth 
in which the Prophet set forth the legal foundation for the waqf 's 
division of principal and usufruct: 

'Umar said to the Messenger of God, "I have acquired land in Khaybar, 
and I have never acquired property more precious to me than it. vVhat 

between Abu Yusuf and Mul:iammad b. al-l:fasan al-Shaybanf is located on page 
222. Furthermore, on pages 198-99, 292, and 298 Hila! states his disagreements 
with the opinions of Abu l:fanffa. 

41 Abu Yusuf is pointing out that the "no bequest to an heir" maxim (la wa~iyya 
li-warith) prevents the brother from receiving his sister's share of the waqf yields as 
an inheritance because the yields are the result of a "bequest" from the founder. 

42 Al-Kha~~af, A~kam al-Awqaf, 72-73. See pages 21 and 150 for additional ikhtilafi 
between Abu Yusuf and Mul:iammad b. al-l:fasan al-Shaybanf; pages 155, 201 and 
207 for ikhtilafi between Abu Yusuf and Abu l:fanffa; and page 149 for an ikhtilaf 
between al-Kha~~af and the "Ba~ran jurists." 

43 Hila! al-Ra'y, A~kam al-Waqf, 6. 
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do you command me to do with it?" He [the Prophet] said: "If you 
want, sequester its principal and give away (the yields) as alms" (in 
shi'ta ~abbasta ~lahii wa-t~addaqta bi-hii).44 

Al-Kha??af's treatise likewise contains akhbiir reports and iithiir which 
refer to Prophetic statements and the practices of MuJ:iammad's 
Companions. 45 Al-Kha??af's treatise also contains complete badzths, 
all but one of which46 are located in the introduction to the trea­
tise.47 The organization of this introductory collection of badiths adheres 
to a hierarchical conception of authority based not on the chain of 
authorities (isniid), but rather on the content of the narrative (matn). 
Consequently, under this schema the previous bad'ith is an "'Umar 
badzth" because it concerns 'Umar's property, while a "Prophetic 
bad'ith" is one that relates information about a Prophetic waqf/ ~adaqa/ 
bubs. In al-Kha??af's introduction, bad'iths concerning the "~adaqiif' 

of the Prophet come first, then those of prominent Companions. 
This initial set of Companion bad'iths comprises the four Riishidun 
caliphs, ranked sequentially, followed by badiths concerning the "Jadaqas" 
of al-Zubayr, Mu'adh b. Jabal and Zayd b. Thabit. The next set 
gathers reports of the pious endowments of five of the Prophet's 
wives-'A'isha, Asma' bt. Ab1 Bakr, Umm Salama, Umm I;lab1ba, 
and ~afiyya bt. I;luyayy. This set of women is followed by an assort­
ment of less prominent Companions-Sa'd b. Ab1 Waqqa;;, Khalid 
b. al-Wal1d, Abu Arwa (sp.?) al-Dusi, Jabir b. 'Abd Allah, Sa'd b. 
'Ubada, and 'Uqba b. 'Amir. And lastly, a small number of badiths 
is collected under the rubric, "What was transmitted in the matter 
of the Jadaqas of the Successors and those who came after them." 

It is possible that these three voices-the qultul qiila dialectic, the 
expository style and the reliance on past authority-emerged from 
different redactional approaches. In his analysis of early I;lanafi texts, 
Calder claimed that the qultu/ qiila dialectic was the authentic format 
of I;Ianafi legal works from the second and third Islamic centuries, 48 
and that authority statements-iithiir and ikhtilif-constituted sec­
ondary materials that accumulated through successive redactions and 

44 Hila! al-Ra'y, AMiim al-Waqf, 72. 
45 Al-Kha~~af, A~kiim al-Awqiif, 21, 38-40, 113-14, 149, 151. 
46 Al-Kha~~af, A~kiim al-Awqiif, 151. 
47 Al-Kha~~af, AMam al-Awqiif, 1-18. 
48 Calder, Studies, 40. 
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interpolations.49 Calder's privileging of the qultu/ qiila dialectic is too 
sweeping. While the qultul qiila dialectic is the predominant literary 
convention in both waqf treatises, it is not the only literary conven­
tion. Moreover, it seems reasonable to assume that f:Ianafi jurists 
used a diversity of argumentative approaches and styles. Until more 
research is done on these texts, it is premature to postulate that 
everything deviating from the "stringent qultu/ qiila format" 50 is inter­
polated.51 

Oral/ Written Culture 

Both waqf treatises appear to reflect a trans1t10n from an oral to a 
written culture. Although this transformation had begun in the sec­
ond Islamic century, it was in the subsequent century that it began 
to gather speed. Regardless of whether one views the qultu/ qiila dia­
logues as representative of actual conversations or mere literary con­
ventions, the format of these dialogues suggests a desire to replicate 
the orality of Islamic legal culture. The stylized replication of an 
"orally voiced presence"52 may reflect an initial uneasiness with grant­
ing authority to written texts. As William Graham,53 Michael Cook,54 

and Brinkley Messick55 have observed in their respective studies of 
the Qur'an, ~adzths, and Yemeni law, the need to construct written 
texts as oral texts attests to the continued privileging of oral culture 

19 Calder, Studies, 40-52, esp. 40, 49. 
5° Calder, Studies, 40. 
51 Support for this conclusion can be garnered from Brockopp's examination of 

a third-century Malik! text, the Mukht(lfar al-Kabfr of Ibn 'Abd al-J:Iakam. In the 
appendices to his dissertation and Early Miiliki Law, Brockopp includes a portion of 
the Mukht(lfar in both Arabic and English. The selection highlights the use of the 
qultu/ qiila dialectic within the Malikf tradition, includes unattributed disputes on 
points of law that resemble ikhtiliif, and legal analyses that might be characterized 
as expository. Jonathan Brockopp, "Slavery in Islamic Law: An Examination of 
Early Malikf Jurisprudence," (Ph.D. diss., Yale University, 1995), Al-A87; idem, 
Early Miilikz Law, Appendix A, 227-83. 

52 Brinkley Messick, The Calligraphic State: Textual Domination and History in Afuslim 
Society (Berkeley: University of California Press, 1993), 25. 

53 William A. Graham, Beyond the Written Word: Oral Aspects of Scripture in the History 
of Religion (Cambridge: Cambridge University Press, 1987), passim. 

54 Cook, "The Opponents of the Writing of Tradition in Early Islam," Arabica 
46/4 (1997), passim. 

55 Messick, The Calligraphic State, 25-28. 
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over written culture in the Islamic world. 56 The self-conscious attempt 
in the waqf treatises to create an oral milieu for a written text reflects 
this underlying tension between oral and written culture. While oral 
transmission was still considered more authoritative, there was an 
increasing need and/ or desire to commit legal arguments to writing. 

There is probably no single explanation for this transition from 
an oral to a written culture during the formative period. The tran­
sition may have been connected to developments in the written form 
of the Arabic language which made the possibility of a written legal 
culture more feasible. There also appears to have been an underly­
ing self-consciousness with regards to the past. By the third century 
A.H. there no longer existed any human links to the time of the 
Prophet. The growth and codification of the badzth collections as well 
as the stabilization of the written Qur'an may have been responses 
to the need to preserve the recollections (and vocalizations) of this 
unique, albeit increasingly distant, Prophetic period. The presence 
of authority statements in the waqf treatises from second-century 
jurists/jurisprudents such as Abu J:Ianifa, Abu Yusuf and Mul).ammad 
b. al-J:Iasan al-Shaybani also indicates a growing recognition that 
earlier generations of scholars had attained a level of expertise worth 
remembering. Pragmatic considerations may have also factored into 
the decision to write down previously "oral" texts. As Cook has 
observed in his discussion of why Muslims chose to write down 
badzths, the immense growth in the number of badzths over the course 
of the second century made it virtually impossible for human beings 
to memorize them all."7 Although Muslim traditionists theoretically 
could have maintained an oral culture of bad'ith transmission, the 
"antipathy of early Islam towards academic regimentation" prevented 
Muslim traditionists from dividing their labors in a way that would 
have made oral transmission possible. 58 A similar process may have 
impacted the evolution of legal treatises. The fact that both Hilal 

56 Cook, "The Opponents of the Writing of Tradition," 438 ("For it was on the 
oral continuity of transmission that the very authenticity of Tradition was seen to 
rest; mere literary transmission, and a fortiori literary finds, could carry no such 
authority."). According to Messick, written and recitational forms coexisted, but only 
oral recitation provided proof of authenticity by "replicating an originally voiced 
presence." Messick, 1he Calligraphic State, 25-26. 

57 Cook, 'The Opponents of the Writing of Tradition," 523. 
58 Cook, "The Opponents of the Writing of Tradition," 523. 
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and al-Kha~~af wrote treatises on several different branches of law 
is evidence that third-century jurists had not organized themselves 
into specialized areas. Just as the badith collections became too volu­
minous to be preserved by individual traditionists, it defies credibil­
ity to suggest that either Hilal, al-Kha~~af, or any of their disciples, 
could have maintained an oral recollection of their entire corpus of 
legal treatises. And lastly, the transition from an oral to a written 
environment may have served the interests of the juristic class by 
defining, and then cartelizing, the legal profession. The emergence 
of written texts allowed the <ulamif to coalesce into a learned elite 
whose professionalization was "intimately related to their dexterity 
in controlling written materials,"59 thus restricting entry and access 
into the profession to a narrow band of literate elite who alone pos­
sessed the skills to interpret and produce legal texts.60 

III. Legal Argumentation in Jj anefi Legal Discourse 

In their efforts to define the law of waqf, Hilal and al-Kha~~af uti­
lized a number of argumentative techniques. Some of these tech­
niques, such as the use of qiyiis, have already been mentioned, while 
others include the use of stock figures, appeals to authority, reduc­
tive reasoning, and a reliance on istibsiin, or judicial preference. The 
commonality of these techniques in both waqf treatises provides an 
indication of the forms of legal argumentation present within J:Ianafi 
circles during the middle of the third century and a benchmark for 
measuring how these forms of argumentation-especially qiyiis and 
istibsiin-evolved over the course of subsequent centuries. 

Appeals to Authorities 

The voices of past authorities are employed in different ways through­
out the waqf treatises in order to advance legal arguments. For exam­
ple, in this quotation from the Abkiim al- Waqf, Hilal relies on the 
founder of the J:Ianafi school to bolster his conclusion regarding a 
founder's right to distribute and consume the yields of a waqf. "This 

;g Calder, Studies, 185. 
0° Calder, Studies, 184-85. 



32 CHAPTER TWO 

is the opm10n of Abu I:lanifa, God's mercy be upon him, and it is 
our opinion."61 In other circumstances, past authorities supplant the 
treatise authors and provide the response to the qultu figure's ques­
tions. In certain cases, this reliance results in multiple answers if the 
earlier authorities had disagreed with one another on an issue:62 

I said: What is your opinion if the founder says, "I have entrusted 
the administration of my !adaqa to so-and-so during my life, and 
after my death it is for my son when he comes of age. And when 
he comes of age he is a partner of so-and-so in its administra­
tion during my life and after my death." 

[He said]: Verily, al-I:Iasan b. Ziyad transmitted on the authority of 
Abu I:Iani:fa, God's mercy be upon both of them, that he said: 
"That which he entrusted to his son from this is not permitted." 
Abu Yusuf said: "It is permitted according to what he desig­
nated."63 

These appeals to past authorities were not limited solely to Abu 
I:Ianifa64 and Abu Yusuf.65 In the Abkam al-Waqf, Hilal also invokes 
the authority of Mul:Jammad b. al-I:lasan al-Shayban!,66 the "people 
of Ba~ra,"67 and "the fuqaha'." 68 Such appeals to earlier jurists are 
indicative of the differing notions of authority between rationalists 
(a~Mb al-ray) and traditionalists (~Mb al-~adzth). Whereas tradition­
alists would have seen the traditions of the early Muslim commu­
nity as most persuasive, rationalists such as Hilal instinctively cited 
the opinions of their teachers and other learned jurists within their 
legal community. 

Stock Figures 

Another argumentative technique found in both works concerns the 
use of stock figures-nicknamed 'Abd Allah, Zayd and 'Amr. 69 In 
this passage from Hilal's treatise, the three names are used to exam­
ine how the yields of a waqf are to be divided: 

61 Hila! al-Ra'y, AMam al-Waqf, 291-92 (in two places). 
62 Al-Kha~~af, A~kam al-Awqaf, 20-21, 73, 155, 177, 201, 207. 
63 Al-Kha~~af, A~kam al-Awqaf, 201. 
64 Al-Kha~~af, A~kam al-Awqaf, 4-5, 8-9, 43-44, 46, 148, 291-92, 299. 
65 Al-Kha~~af, A~kam al-Awqaf, 6, 14, 148, 212. 
66 Al-Kha~~af, A~kam al-Awqaf, 222. 
67 Al-Kha~~af, A~kam al-Awqaf, 14. 
68 Al-Kha~~af, A~kam al-Awqaf, 2, 285. 
69 Al-Kha~~af, A~kam al-Awqaf, 43-45, 125-26, 137-40, 145-48, 153, 160-61, 
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I said: What is your opinion of a man who says, "This land of mine 
is a Jadaqa mawqilfa to God the Exalted in perpetuity for 'Abd 
Allah and Zayd"? 

He said: The yields are between the two of them in halves .... 
I said: And if he had said, "for Zayd and 'Amr and 'Abd Allah, and 

Zayd is entitled to one-third and 'Amr is entitled to one-half"? 
He said: Then each one of them is entitled to what he stipulated, and 

'Abd Allah is entitled to the one-sixth which remains .... 
I said: What is your opinion if he says, "This land of mine is a Jadaqa 

mawqilfa for Zayd and 'Amr, and Zayd is entitled to l 00 dirhams 
from it each year"? 

He said: Then Zayd is entitled to what he stipulated. And 'Amr is 
entitled to that which remains-whether it be a little or a lot. 70 

The utilization of these stock figures permits the dialogues in the 
waqf treatises to extend into uncharted-albeit, hypothetical-areas 
of waqf law. Had the waqf treatises constrained themselves to dis­
cussions of real cases, the scope of the argumentation would have 
been quite limited and many potential problematic areas of waqflaw 
would have remained unexplored. The use of the stock figures is 
therefore consistent with the overall ethos underlying the qultu/ qala 
dialectic-the derivation of waqf law principles through a compre­
hensive rational discourse. 

Reductive Reasoning 

In addition to using stock figures, several of the hypothetical dis­
cussions in the waqf treatises engage in "reductive reasoning" to illu­
minate and define the outer edges of the law. Unlike reductio ad 
absurdum in which an argument is pushed to its furthest extremity in 
order to prove that its conclusion is absurd, in reductive reasoning 
an argument is pushed to its extremes in order to establish that the 
principle applies in all cases. For example, in the following qultu/ qala 
dialogue, Hilal invalidates a waqf because it violates the principle 
that founders may not establish waqfi in favor of themselves. Hilal 
affirms the inviolability of this principle through reductive reasoning 
when he holds that a proposed waqf is invalid even if the founder 
partakes of a trivial amount of the yields-0.01 % to be exact: 

168-69, 215-20, 247-51, 258-61, 281-83; Hila! al-Ra'y, A~kam al-Waqf, 48-49, 
54-56, 273-83. 

70 Hila! al-Ra'y, A~kam al-Waqf, 273-74. 
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I said: What is your opinion if it were the case that he said, "fadaqa 
mawqufa on the condition that I have the right [to take] from its 
yields 200 dirhams each year. And what remains after this is for 
the poor and destitute." 

He said: The waqf is invalid and not permitted. 
I said: Even if it was known that its yields were 10,000 [dirhams]? 
He said: Even if this was known, it is still according to what I have 

described to you .... 
I said: And likewise if it were the case that he imposed the condition 

[that he was to receive only] one dirham from the yields? 
He said: Yes. 71 

Qjyas and Isti[.isan 

In comparison to reductive reasoning, which appears to have been 
a minor argumentative strategy, the use of qiyiis and istibsiin figures 
prominently in both waqf treatises. In fact, it is not uncommon for 
Hilal and al-Kha~~af to present two different solutions to a prob­
lem-one derived through qiyiis and the other through istibsiin. 72 For 
instance, in the case of a waqf where witness testimony failed to 
establish the precise dimensions of the endowment, al-Kha~~af held 
that "[t]he testimony with respect to qfyiis is invalid, but with respect 
to istibsiin, the testimony is permitted." 73 Although it is common to 
refer to qiyiis as analogical reasoning and isti~siin as juristic prefer­
ence, neither of these definitions completely captures the variegated 
uses of these terms in the waqf treatises. 

In both treatises qiyiis is used primarily to establish linkages between 
bequest law and waqf law. In some cases, reference to qiyiis is made 
explicit, as when Hilal sates, "[T]his is the opinion of our com­
panions in the matter of the bequest, whereas the waqf [is derived] 
from qiyiis" (hiidhii qawlu a~biibinii fi,l-w~iyyati wa, l-waqfi <a[ii qiyiis). 74 

71 Hila! al-Ra'y, A~kam al-Waqf, 82. 
72 The comparison/ contrast between qjyas and isti~san was a common form of 

legal argumentation among second- and third-century I;lanaft scholars. For exam­
ple, in the Kitab al-A~l, MuJ.iammad b. al-I;lasan al-Shaybanf often states, "We part 
with qjyas and follow isti~san," or "qjyas would be ... but we do not follow it." 
MuJ.iammad b. al-I;lasan al-Shaybanf, !Gtab al-A~l (Cairo: Matba'atjami'at al-Qahira, 
1954), !: 23, 81- 182, 218, 222. Also cited in Al:imad I;lasan, "Early Modes of 
ljtihad,'' Islamic Studies 6 (1967), 67. 

73 Al-Kha~~af, A~kam al-Awqaj, 217. 
74 Hila! al-Ra'y, A~kam al-Waqf, 199. For other places where Hila! makes explicit 

reference to qjyas between bequest and waqf Iaw, see pages 22, 225, 265, 276, 292, 
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In most cases, however, the connection between bequest and waqf 
law is implicit: 

I said: Likewise if it were the case that he said, "for the children of 
'Abd Allah and the children of Zayd," and Zayd had no chil­
dren? 

He said: The children of 'Abd Allah are entitled to the yields. Do you 
not see that if a man says, "I have bequeathed (aw~aytu) a third 
of my property to the children of 'Abd Allah and to the children 
of Zayd," and Zayd had no children, then all of the third is for 
the children of 'Abd Allah. Likewise in the matter of the waqf.75 

In this dialogue Hilal does not employ the term qiyas, although it is 
clearly bequest law that informs and justifies his ruling that the yields 
should be distributed only to the children of 'Abd Allah. 

Analogies are also drawn from the law of slavery and marriage. 
In the following expository passage Hilal relies upon the semantics 
of manumission and marriage statements to promote his position 
that founders cannot administer their own waqfe, and simultaneously 
uses these analogies to refute interpretations of a statement by 'Umar 
b. al-Khattab to the contrary: 

[He said]: And he said to them, "What do you say in the matter of 
a man who says to his slave, 'Free whichever of my slaves you want,' 
and he freed himself?" And if they reply, "He [the slave to whom the 
man uttered this statement] does not have the right to do this because 
the meaning was only for the [freeing] of someone other than him 
from among the slaves," then say to them, "And likew'ise when ['Umar] 
said, It will not be held against the one who administers [the waqf] 
if he cats from it.' The meaning was [that administration of the waqf 
was] only for someone other than him [i.e., the founder] from among 
the administrators. So, why do you deny our assertion that its mean­
ing is for someone other than him? And he said to them, "vVhat do 
you say in the matter of the woman who said to a man, 'Marry me 
to a man,' and the man married her to himself?" If they say, "No, 
he is not permitted [to marry her] because the reference is only to 
someone other than him from among men," respond to them, "And 
likewise the waqf, the meaning is 'other than him."' 76 

299. A similar use of qiyas occurs in al-Kha~~af, Ahkam al-Awqaf, 134, 154, 217, 
219, 233, 238, 281. 

75 Hila! al-Ra'y, AMam al-Waqf, 54-55. For other instances where qiyas is implied 
rather than stated, see pages 19, 43-44, 53, 72, 80, 133, 166-67, 277-78, 280-81, 
292-93, 304-05; Al-Kha~~af, A(lkam al-Awqiif, 71, 215, 245, 278. 

76 Hila! al-Ra'y, A(lkam al-Waqf, 73. See also al-Kha~~af, A(lkam al-Awqaj; 34-35, 
217, 241-42, 24 7-48, 292, for analogies drawn from slave law. 
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In recent decades several scholars have attempted to document the 
different types of analogical reasoning employed in Islamic legal texts. 
Hallaq, for example has identified seven types of qfyas. 77 Additionally, 
historians have observed that Muslim jurists expounded upon the 
components of qfyas--particularly the <illa-that permitted valid ana­
logical reasoning. 78 Determining the cilia, i.e., the commonality between 
the precedent (~!) and the new case (fare), became crucial because 
it was through this shared essence that established shafi'a law could 
be extended into new areas. 79 There appears to be a consensus 
amongst scholars of Islamic legal theory-including Hallaq-that 
most of these developments in legal reasoning did not occur until 
the fourth and fifth Islamic centuries,80 and that second- and third­
century analogical reasoning "lacked a coherent logical basis,"81 and 
was "simple and unsophisticated."82 Historians have also noted that 
the term <illa is generally not found in early discussions of qfyas, and 
where it is found, it has a meaning considerably wider than that 
used by later jurists.83 

The use of qfyas in the waqf treatises is consistent with these assess­
ments. Nowhere in either text is the term cilla cited, nor do the 
authors express any interest in assessing whether the similarities with 
bequest, slave and marriage law are truly analogous to the waqf cases 
at hand. This lack of theoretical concern suggests that the qfyas 
employed in the waqf treatises is merely argumentum a simile, or anal­
ogy based solely on the similarity of two cases. Evidence for this 

77 Hallaq, A History ef Islamic Legal Theories, I 01-05, 126, 217, 228-29. The seven 
types of qiyas are: qiyiis daliila, qiyiis ijmiilz wiisi~ qiyiis 'ilia, qiyiis jalf, qiyiis khafi, qiyiis 
ma~la~a mursala, and qiyiis shabah. 

78 Wael B. Hallaq, "The Logic of Legal Reasoning in Religious and Non-Religious 
Cultures: The Case of Islamic Law and the Common Law," Cleveland State Law 
Review 34 (1985-86), 94. Hallaq notes that Ibn Taymiyya claimed that analogical 
argument had four components: (i) the ~l; (ii) the far'; (iii) the 'illa; and (iv) the 
~ukm, or rule, which was transferred from the ~l to the far'. 

79 Wael B. Hallaq, "The Development of Logical Structure in Sunn! Legal 
Theory," Der Islam 64 (1987), 43-44. 

80 Schacht, Origins, 110; I:Iasan, "Early Modes of Ijtihiid," 64, 70; Zafar Ishaq 
Ansari, "Islamic Juristic Terminology Before Safi'!: A Semantic Analysis with Special 
Reference to KU.fa," Arabica 19 (1972), 292; Hallaq, "The Development of Logical 
Structure," 44-46, 65; idem, A History ef Islamic Legal Theories, 2. 

81 Wael B. Hallaq, "Considerations on the Function and Character of Sunn! 
Legal Theory," JAOS 104 (1984), 681. 

82 I:Iasan, "Early l\fodes of Ijtihiid," 64. 
83 I:Iasan, "Early Modes of Ijtihiid," 70. 
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assumption can be garnered from Hilal's and al-Kha~~af's use of the 
terms bi-manzila (equivalent), mithal and mathal (likeness) to convey 
the similarity between the cases. As Al).mad I:Iasan remarked in his 
discussion of qiyas, such expressions "indicate the simple nature and 
wide scope of qiyas" prior to the development of a more sophisti­
cated understanding of the 'illa. 84 

It is also possible that Hilal and al-Kha~~af intended their use of 
qiyas to be a form of a fortiori argumentation. Unlike standard analo­
gies, in which the original and assimilated cases are considered to 
have parity with another, in a fortiori argumentation, the original case 
contains a "greater" or "lesser" dimension than the assimilated case.81 

This type of argumentation would have been familiar to Hilal and 
al-Kha~~af, since prominent I:lanafi jurists such as Abu I:lanifa and 
Abu Yusuf were alleged to have used a fortiori analogies. 86 Although 
neither Hilal nor al-Kha~~af describe their reasoning in these terms, 
the analogies drawn to bequest law-the dominant precedent in both 
waqf treatises-contain some of the attributes of a fortiori argumentation. 

The use of qiyas by Hilal and al-Kha~~af is not limited solely to 
argumentum a simile and a fortiori analogy, however. In certain cir­
cumstances a judgment reached through qiyas is contrasted with one 
attained by isti~slin. In such cases qiyas appears to be equated with 
"a strict literalist or formalistic application of the law,"87 while isti~slin 
seems to convey the spirit of the law or the preference of the jurist.88 

As the following qultu/ qala dialogue concerning imperfect testimony 
illustrates, the letter of the law (i.e., qiyas) requires that ambiguity 
nullify the testimony, but through the application of istif.zsan the tes­
timony is permitted: 

84 f.fasan, "Early Modes of ljtihad," 70. Schacht observed that al-Shafi'! labeled 
the f.fanafis "ahl al-qiyiis" on account of their frequent exercise of analogical rea­
soning. Schacht, Origins, 109. 

85 Wael B. Hallaq, "Non-Analogical Arguments in Sunni Juridical Qjyiis," Arabica 
36 ( 1989), 301; J. Gregorowicz, "L'argument a maiori ad minus et le probleme de la 
logique juridique," Logique et Analyse 17-18 (1962), 69-75. 

86 Schacht, Origins, 110-11. 
87 Emile Tyan, "Methodologie et sources du droit en Islam," Studia Islamica 10 

(1959), 84; Ansari, "Islamic Juristic Terminology Before Safi'!," 292; f.fasan, "Early 
Modes of ljtihad," 74. 

88 f.fasan, "Early Modes of ljtihiid," 74. 
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I said: What is your opinion if the two [witnesses] say, "We testify 
that he endowed his share from this house" and [then] they say, 
"We do not know the [quantity] of his share." 

He said: The testimony, according to qiyas, is invalid, but according 
to isti~san, the testimony is permitted.89 

As the preceding dialogue indicates, istif.tsan is used in the waqf trea­
tises as a safety valve when the application of qfyas would create an 
unsatisfactory or unjust result. For example, Hilal discusses the case 
of a founder who has established a waqf "for my nearest kin rela­
tion who is poor and then for those next closest in relation who are 
poor." According to qfyas, the entire yields of the waqf should be 
given to the nearest poor kin relation even if that means that the 
remaining poor relatives receive nothing. Perhaps sensing that such 
a result would be unjust and/ or inconsistent with the founder's intent, 
Hilal turns to the doctrine of istif.tsan to argue that when a waqf is 
designated for the poor, it is better to give not more than 200 dirhams 
(i.e., the amount that delimits poverty) to the nearest kin relation 
until all the other poor relatives have been lifted out of poverty. 90 

The use of istif.tsan, like qfyas, is not entirely uniform in meaning 
throughout the two waqf treatises. The most common usage is that 
described in the passage above-a reliance on juristic preference and 
an appeal to the spirit of the law. 91 In some cases, however, the use 
of istif.tsan resembles ad hoc reasoning without any reference to social 
or religious norms. For example, al-Kha~~af recounts the case of two 
groups of beneficiaries who lay claim to the same waqf. In the absence 
of any living witness or legal records, al-Kha~~af bases his judgment 
on his own independent assessment of the situation: "And if they 
make a case for taking it, and there are no legal records in the qar/i's 
dzwan (laysa la-hum rasm fl dzwan) to be used as a basis for a deci­
sion, then I rely on istif.tsan to execute this for them, and I divide 
the yields between them."92 Hilal's treatise presents two additional 
uses of istif.tsan, both of which imply that istif.tsan constitutes a less 
preferred, albeit permitted, way of doing something. In one case, 
Hilal discusses a waqf established "for the poor and the destitute," 

89 Al-Kha~~af; AIJ,kam al-Awqaf, 21 7. 
90 Hila! al-Ra'y, AIJ,kiim aHVaqf, 225. 
91 Hila! al-Ra'y, AIJ,kam al-Waqf, 225, 239-90, 299, 306; al-Kha~~af, AIJ,kam al­

Awqaf, 134, 217, 219, 231. 
92 Al-Kha~~af, AfJ,kiim al-Awqaj, 134. 
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but where the founder has failed to specify anything for his kin rela­
tions, some of whom happen to be poor. Hilal contends that the 
founder should first ameliorate the poverty of his kin relations, because 
"they have a greater claim to [the yields of the waqf] than the des­
titute because the ~adaqa of a man for his poor kin relations is a 
greater recompense [,wdaqa] than for strangers."93 Nonetheless, Hilal 
concedes that if the founder ignores his poor kin relations and dis­
tributes the yields to the poor and destitute, then "he is permitted 
[to do this], and this is istibsan" (fa-huwa ja,iz wa-hadha istibsan).91 

Clearly, Hilal believes that the founder should favor his poor kin 
relations, but he is compelled to admit that istibsan allows the founder 
to do what is less preferred. In another part of his waqf treatise, 
istibsan takes on the meaning of "as a last resort." This usage occurs 
in a discussion of waqfe established for clients. Hila! argues that clients 
who were emancipated slaves, and the children of these clients, should 
receive the yields of a waqf ahead of any clients under a contract of 
clientage.95 If, however, there exist only clients under a contract of 
clientage, then they should receive the yields of waqf "as a last resort" 
(i.e., by virtue of istibsan): 

said: What is your opinion if the founder has neither a client who 
is an emancipated slave, nor children from this client, but he does 
have a client who is under a contract of clientage? 

He said: By virtue of istibsan I would give him the yields.'Hi 

Partly due to these various uses, it is often difficult to identify one 
definition of istibsan. In his 1'1/absut, al-Sarakhs1 (d. ca. 483/1090), alter­
natively defined istihsan as a form of common law and a safety valve: 
"analogy abandoned in favor of custom" (al-q~Jas yutrak bi, z-cuif); "the 
renunciation of analogy and the adoption of what is more fitting for 
people" (al-istibsanu tarku al-qiyasi wa, l-akhdhu bi-ma awfaqu Li' l-nasi ); 
and/ or that which provides "more lenience in laws" ( al-istibsanu talabu 
al-suhula fi,l-abkami). 97 Because istibsan seems to have been used as 

'll Hila! al-Ra'y, A~kam aHVaqf, 148. 
"' Hila! al-Ra'y, AMam al-Waqf, 148. 
''' Hila! al-Ra'y, A~kam aHVaqf, 188-89. 
"" Hila! al-Ra'y, Ahkam a/-Waqf, 189. 
" 7 Al-Sarakhs!, Al-Afabsut, 10: 145, 15: 90. The translation and transliteration of 

these passages are borrowed from Gideon Libson, "On the Development of Custom 
as a Source of Law in Islamic Law," !LS 4 (1997), 151. 
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a means for ameliorating the negative effects of qiyiis and fulfilling 
the spirit of the law, some legal scholars have contended that istibsiin 
bears a strong resemblance to reasoning based on equity98 in which 
laws are decided by appeals to fairness and justice rather than the 
strictly formulated rules of law. 99 This point of view, however, has 
not met with universal acceptance. John Makdisi has countered that 
the comparison is inadequate because istibsiin, unlike equity, must be 
grounded in the Qur'an and sunna: "[E]quity derives its legitimacy 
from the belief in a natural right or justice beyond positive law. This 
concept contradicts one of the basic premises of Islamic law, the 
total reliance on the revealed Word of God in the Koran and sunna 
as the only primary source of law." 100 More recently, Haim Gerber has 
attempted to rehabilitate the equity conception of istibsiin by claim­
ing that it functions as a form of "Islamic equity" in which the needs 
of society are "read into the legal sources." 101 The result is equity 
wrapped in the legitimizing structure of the Qur'an and the sunna. 

The meaning of istibsiin may not be as confused as these differing 
conceptions suggest. The use of istibsiin in the waqf treatises does not 
seem to support Makdisi's contention that istibsiin is based upon the 
Qur'an or sunna. Not only is the Qur'an not invoked in the waqf 
treatises, but neither Hilal nor al-Kha~~af articulates a great concern 
with grounding their reasoning in Prophetic practice. Al-Shafi'l's 
polemics in the Risiila102 and the Kitiib al-Umm 103 against those who 

98 Abdur Rahim, 7he Principles ef Muhammadan Jurisprudence ( 1911; reprint, Lahore, 
Pakistan: The Punjab Educational Press, 1963), 163-66; David de Santillana, lstituzioni 
di diritto musulmano malichita (Rome: Istituto per l'Oriente, 1925-38), 1: 71-72; E/1, 
s.v. "lsti~srin," Th. W. Juynboll, 2: 561; Tyan, "Methodologie et sources," 79-91, 
esp. 84-89; Chafik Chehata, "L'equite en tant que source de droit hanafite," Studia 
lslamica 25 (1966), 123-38, esp. 136; Anwar Al~mad Qadri, Islamic Jurisprudence in 
the Modem World (Lahore, Pakistan: Sh. Muhammad Ashraf, 1973), 222-24. 

99 Black's Law Dictionary, 5th ed., 484. 
100 John Makdisi, "Legal Logic and Equity in Islamic Law," 7he American Journal 

ef Comparative Law 33 (1985), 67. As Makdisi notes in his article, Schacht and Paret 
had already begun to question the analogy between isti~srin and equity. See EP, 
s.v. "lsti~srin and lstif la~," R. Paret, 4: 256; Schacht, An Introduction to Islamic Law 
(Oxford: Clarendon Press, 1964), 204. 

101 Haim Gerber, "Rigidity Versus Openness in Late Classical Islamic Law: The 
Case of the Seventeenth-Century Palestinian Mufti Khayr al-Din al-Ramli," !LS 5 
(1998), 186-87. 

102 Al-Shafi'!, Al-Risala, ed. Al:tmad Mul:tammad Shakir (Cairo: Maktabat Dar al­
Turath, 1979), 503-59. 

103 Al-Shafi'!, "Kitab Ibtal al-Istil:tsan," Kitab al-Umm, 7: 293-304. 
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used istibsan as a form of unprincipled equity (i.e., ad hoc, independ­
ent legal reasoning not grounded in the Qur'an and sunna) is fur­
ther evidence that third-century jurists did not ground their reasoning 
in these "fundamental sources." Nevertheless, these observations do 
not mean that Makdisi's conclusions are incorrect. With the ascent 
of traditionalism over the course of the third and fourth Islamic cen­
turies, the independent reasoning which characterizes the istibsan in 
the waqf treatises became more difficult to defend. Simply rejecting 
the use of istibsan, however, would have been difficult for later f.lanafi 
jurists because it would have called into question the legal reason­
ing of the school's founders. In order to resolve this tension, fifth­
century f.lanafi jurists such as al-Bazdaw1 (d. 48211089) and al-Sarakhs1 
(d. ca. 483/ 1090) began to rehabilitate istibsan by arguing that it con­
stituted a form of legal reasoning based on recognized sources of 
law-Qur'an, 104 sunna101 and qiyas. 106 It is this rehabilitated, hermeneu­
tically-based, istibsan which forms the basis for Makdisi's contention 
that istibsan is not a form of equity, but rather, "a method for choos­
ing between two possible legal solutions to a particular case-legal 
solutions which are obtained within the context of the recognized 
sources of Islamic law." 107 

These differing conceptions of istibsan reflect the evolution of this 
doctrine over the course of the third, fourth and fifth Islamic cen­
turies. Through most of the third century, it is probably correct to 
view istibsan-as it was used by f.lanafi jurists such as Hilal and al­
Kha~~af-as a safety valve to achieve just and equitable results when 

104 The Qur'anic basis for isti~siin was believed to have originated from two 
Qur'anic verses in which God urged his servants to "listen to the word and follow 
what is best in it" (alladhzna yastami'un al-qawla fa-yattabi'un a~sanahu) and to "follow 
the best of what was sent down to you by your Lord" (wa'ttabi'u a~sana mii unzila 
ilaykum min rabbikum). Qur'an 39.18 and 39.55, respectively. 

105 The Prophet reportedly supported the use of isti~siin when he asserted, "That 
which is considered good by the Muslim community is likewise considered good in 
the opinion of God (ma ra'iihu al-muslimuna ~asanan Ja-huwa 'inda Alliihz ~san). 'Alf 
b. Abf 'Alf al-Amidi (d. 631/ 1233), Al-I~kiim .fi UJul al-A~kiim (Cairo: Marba'at al­
Ma'arif, 1914), 4: 214. 

106 Al-Sarakhsf, UJul al-Sarakhsz, ed. Abu al-Wala' al-Afghani (Beirut: Dar al­
Ma'arifa, 1973), 199-215, esp. 202-04; Fakhr al-Islam al-Bazdawf, in al-Bukhari, 
Kashf al-Asriir (Beirut: Dar al-Kitab al-'Arabf, 1974), 4: 2-14. See also Makdisi, 
"Legal Logic and Equity in Islamic Law," 75-78; Bernard Weiss, "Interpretation 
in Islamic Law: The Theory of Ijtihiid," 7he American Journal of Comparative Law 26 
(1978), 202. 

107 Makdisi, "Legal Logic and Equity in Islamic Law," 78. 
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rationalist discourse might have demanded a less desirable or even 
unjust result. This use of isti~siin seems unprincipled, but it is likely 
that rationalists such as HilaJ and al-Kha~~af viewed its use as appeal­
ing to a general common law and/ or to meta-principles within waqf 
law and Islamic law. Such principles might include fulfillment of the 
founder's intent, as well as the more abstract principles of fairness, 
justice, and charity. However, as al-Shafi'l's criticisms of isti~siin began 
to have a greater impact in the fourth century, 108 this earlier ra)­
based form of isti~siin was displaced by a hermeneutically-derived 
version that restricted the potential for juristic preference and inde­
pendent reasoning. By the fifth century, the doctrine had acquired 
exegetical legitimacy, but it had also lost some of its flexibility as a 
means of fashioning equitable results. 109 

IV. Differences Between the Two Treatises 

Highlighting the similarities between the waqf treatises of Hilal and 
al-Kha~~af may convey the incorrect impression that the two trea­
tises are virtually identical. While it is true that they possess many 
common attributes, and generally share the same outlook on waqf 
law, they nonetheless exhibit important differences in tone and legal 
reasonmg. 

Tone 

Both waqf treatises contain theoretical and prescriptive elements, but 
the overall tone of the two works differs. Hilal's treatise is more theo­
retical, while al-Kha~~af's is more prescriptive. The theoretical qual­
ity of Hilal's discussions is emphasized by the extended qultu/ qiila 

108 Although the Risiila of al-Shafi'! existed at the beginning of the third century 
A.H., Hallaq has persuasively argued that it had "very little, if any, effect during 
most of the [third] century." Instead, Hallaq contends that al-Shafi'J's ideas did not 
begin to exert their effect on Islamic law and legal reasoning until the next cen­
tury. Hallaq, "Was al-Shafi'! the Master Architect?" 587-88. 

109 Melchert has observed a similar transformational "loss" with the harmoniza­
tion of traditionalist and rationalist jurisprudence in the fourth century A.H.: "vVhat 
[the traditionist-jurisprudents] lost was the purity and power of simply letting hadith 
speak for itself; also, on the other side, [rationalist-jurisprudents lost] a certain frank­
ness about the importance of local tradition and personal speculation in the devel­
opment of Islamic law." Melchert, "Traditionist:Jurisprudents," 406. 
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dialogues present in his treatise. Although both treatises use this 
dialectical form of legal reasoning, al-Kha~~af frequently cuts the dis­
cussions short by drawing out the principles underlying the responses 
of the qala figure. Hilal, by contrast, permits the dialogues to explore 
every conceivable permutation of the issue at hand long after the 
principles have become readily apparent. 110 These differences in tone 
may be attributable to the fact that the authors were targeting different 
audiences in their respective works. 

The theoretical and, to some extent, didactic quality of Hilal's 
treatise suggests that students were the intended audience for his 
work. Both Calder and Hallaq have pointed out that early Islamic 
legal works have a didactic quality because they emerged either as 
textbooks for teaching students or as student lecture notes (ta<l:zqat) 
compiled on the authority of their teacher. 111 Calder has also argued 
that extended qultu/ qala dialectics constitute a form of "virtuoso dis­
play" by the teacher I author. 112 If these conceptions are true, then 
Hilal's treatise may reflect the didactic quality of teacher-student 
interactions within early Islamic legal education circles. 

By contrast, the more pragmatic and prescriptive nature of al­
Kha~~af's treatise suggests that qarjls were his intended audience. 
Not only are the qultu/ qala dialogues more direct and less hypo­
thetical, but al-Kha~~af focuses on the role of the qarjl and ~akim 113 

in the administration and proper application of waqf law. He posi­
tions the office of qarf,z as a mediating and arbitrating institution 
within Islamic society, 114 describing the qarf,Z's responsibilities for 

110 Hila! al-Ra'y, AMam al-Waqf, 54-58, 221-24, 273-75, 276-83, for examples 
of these prolonged qultu/ qala dialogues. 

111 Calder, Studies, 180; Wael B. Hallaq, "U.sul al-Fiqh: Beyond Tradition," Journal 
of Islamic Studies 3 ( 1992), 185-86. 

112 Calder, Studies, 200. 
113 It is not entirely clear whether al-Kha~~af viewed the term "~akim" as a syn­

onym for "qa¢f" or whether he intended this term to convey another meaning. 
Edward Lane's Arabic-English Lexicon states that "~akim" could mean both a 'judge" 
and "a man advanced in age." Lane, Arabic-English Lexicon (London and Edinburgh: 
Williams and Norgate, 1863; reprint Lahore, Pakistan: Islamic Book Centre, 1978), 
2: 617. The sixth-century A.H. Malik! jurist, Ibn Rushd (d. 52011126) used the 
terms "qarj,f" and "~akim" synonymously. Ibn Rushd, Al-Bayan wa'l-Tah~zl wa'l-Shar~ 
wa'l-Tawjzh wa'l-Ta'lzljt Masa'il a/-lv!ustakhraja, ed. Mul:iammad I:lajjl (!st ed., Beirut: 
Dar al-Gharb al-Islam!, 1404-06/ 1984-86), 6: 26. Cited in Hiroyuki Yanagihashi, 
"The Judicial Functions of the Sultan in Civil Cases According to the Malikls up 
to the Sixth/Twelfth Century," !LS 3 (1996), 44. 

11 ; Powers, Law, Society, and Culture in the lv!aghrib, 137; if Lawrence Rosen, The 
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determining if the endowment is being managed properly, 11" which 
kin relations are to be included in a familial waqf, 116 and whether 
or not an individual is poor and/ or moral where the waqf deed 
limits the beneficiaries to poor and/ or upright kin relations. 117 Likewise, 
al-Kha~~af delineates circumstances in which the qiir/l may be asked 
to intervene in the administration of a waqf, 118 resolve conflicts in 
witness testimony, 119 or even seize control of the endowment. In this 
latter case, the qa¢z would assume responsibility for determining the 
eligibility of the endowment's beneficiaries, the distribution of its 
yields, and the payment of any outstanding debts. 120 Al-Kha~~af also 
outlines the administration of waqf properties by successive judges, 
describing how qiir/ls should keep records of waqfi in their offices so 
that subsequent qiir/ls can consult these documents when questions 
arise as to the administration, or even validity, of these endow­
ments.121 Although the qiir/,'i is not absent from Hilal's work, the 
emphasis on the judge's role in al-Kha~~af' work is evidence that 
he intended his treatise to be a guide-book for judges. 

Another indication of the centrality of the qiirjl in the Abkam al­
Awqaf concerns the personal tone with which al-Kha~~af discusses 
the role of this official. At different points in the waqf treatise, al­
Kha~~af employs the pronoun "we" or "I" when referring to the 
actions of the qiirf,z: 

I said: And how is a waqf determined to be legally valid (~a~f~) if it 
is in the possession of one who says, "It belongs to me"? 

He said: If the witnesses testify that "so-and-so made a legal acknowl­
edgment in our presence that he was endowing this land as a 
legally valid waqf, that he specified its borders, and that he was 
its owner at the time that he endowed it," then we rule (qaefqynii) 
that it is a waqf [established] by the founder. And we would 
remove it from the possession of the one who had it in his pos­
sess10n .... 

Anthropology ef Justice: Law as Culture in Islamic Society (Cambridge: Cambridge University 
Press, 1989). 

115 Al-Kha~~af, Abkiim al-Awqiif, 201-04. 
116 Al-Kha~~af, Abkiim al-Awqiif, 57. 
117 Al-Kha~~af, Abkiim al-Awqiif, 61, 270-71. 
118 Al-Kha~~af, Abkiim al-Awqiif, 268. 
119 Al-Kha~~af, Abkiim al-Awqiif, 232, 281-83. 
120 Al-Kha~~af, Abkiim al-Awqiif, 237-38, 261-62. 
121 Al-Kha~~af, Abkiim al-Awqiif, 134. 
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I said: And what is your opinion if, while the founder was alive, he 
disavowed the waqf, and the beneficiaries brought witnesses who 
testified that he had endowed this land for them as a legally valid 
waqf? 

He said: If it is land in his possession, then I would judge it to be a 
waqf and I would remove it from his possession. 

I said: And what is your opinion if another man brings him forward 
and alleges, "This man endowed this land for the destitute in per­
petuity," but he [the founder] disavows this. And he [the other 
man] brings evidence that he [the founder] acknowledged it as a 
waqf? 

He said: I would rule that it is a waqf for the destitute, and I would 
remove the land from his possession. 122 

The effect of these pronouns "we" and "I" is to subvert the strong 
pedagogical tone of the dialectic. Instead of maintaining a strict dis­
tinction between teacher and student, al-Kha~~af transforms the 
qultu/ qala dialogue into what might be described as a seminar amongst 
qarf,Zs. In this imagined seminar, al-Kha~~af emerges as an experi­
enced qarf,Z who offers advice to those less learned in the subtleties 
of waqf law and waqf administration. 

These differences in tone between the two waqf treatises may be 
a consequence of the differing livelihoods of the authors. Al-Kha~~af's 
identification with, and interest in, the role of the qarj,z appears to 
be an extension of how he perceived himself, and his role in the 
'Abbasid administrative bureaucracy. The inclusive, mentoring tone 
of the A~kam al-Awqaf is consistent with a man who was a qarf,Z and 
who wrote an extensive work on the decorum and actions of judges 
(Kitab Adab al-Q,arf,Z), 123 and a treatise on court documents and records 
(Kitab al-MaMrf,ir wa,l-Sy.illat). Admittedly, much less is known about 
the personal and professional aspirations of Hilal, although he was 
remembered as a teacher of prominent figures in the I:Ianafi school. 
Thus, the theoretical and didactic/pedantic quality of Hilal's waqf 
treatise may reflect a more academic/ scholarly approach to the law 
rather than a concern with its practical application. 

122 Al-Kha~~af, Abkam al-Awqaf, 210-11. 
123 The Kztah Adah al-@¢! contains a brief section on the waqf In this section, 

al-Kha~~af focuses on the steps a qar/J should undertake to ensure the creation of 
a valid endowment. Al-Kha~~af, Adah al-@¢!, 75-76. 
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Legal Reasoning 

Calder defined the "discursive tradition" as "dominated by (1) gen­
eralizing activity, the search for categories and (2) analogical reflection, 
the search for parallels within the known juristic structure." 124 By 
contrast, the "hermeneutic tradition" purported to derive law exeget­
ically from Prophetic sources. 121 According to Calder, second-century 
A.H. Islamic legal thinking was primarily discursive, but hermeneutical 
legal reasoning gradually supplanted the discursive tradition over the 
course of the third and fourth Islamic centuries. The different uses 
of past authorities in the two waqf treatises is evidence that the two 
works represent distinct stages in this evolution towards a hermeneu­
tically-derived shan<a. 

Application of Calder's two categories of legal reasoning to the 
Abkam al-Waqf of Bilal reveals that Hilal's legal reasoning is almost 
exclusively discursive. Bilal makes explicit reference to analogical 
reasoning (qiyas), 126 and, as analyzed in chapter three, the dominant 
concern in the introduction of his treatise is with the creation and 
clarification of legal categories. Even Hilal's use of Prophetic and 
Companion precedents is consistent with the discursive tradition. 
According to Calder, early discursive legal literature exhibits two 
major types of juristic exposition: the dialogue and exempla. 127 The 
former, characterized by the use of the qultu/ qala dialectic 1w and the 
term ray (a-ra, ayta, arii, yara, etc.) "presents the law in a manner 
which emphasizes the dynamic, reflective, and productive capacities 
of legal thinking." 129 Exempla, by contrast, serve to prove or justify 
the law, but do not act as exegetical sources for the law. 130 While 
Bilal does make reference to the "waqfe" of the early Islamic com­
munity (see chapter three), he does not use these references to derive 
the law, but rather, to confirm the categorical distinctions created 
by his own independent reasoning (ray). 

If Hilal's waqf treatise constitutes a clear example of the discur­
sive tradition, the legal reasoning in al-Kha~~af's work shows signs 

124 Calder, Studies, 7. 
12·' Calder, Studies, 8. 
126 Hila! al-Ra'y, A&kam al-Waqf, 22, 199, 225, 265, 276, 292, 299. 
127 Calder, Studies, 53. 
128 Calder, Studies, 8. 
129 Calder, Studies, 53. 
13° Calder, Studies, 54. 
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of incorporating elements of hermeneutical exegesis. On the one 
hand, it is apparent that al-Kha~~af's text exhibits much of the same 
discursive legal thinking as Hila.l's: its primary concern is to define 
categories of valid and invalid waqfe through a "dialogue and exem­
pla" schema. On the other hand, some aspects of al-Kha~~af's legal 
thinking are derived hermeneutically. For instance, while both Hilal 
and al-Kha~~af discuss the level of wealth at which a person ceases 
to be considered poor and so becomes ineligible for a waqf dedi­
cated to the "poor and destitute,'' they arrive at their determina­
tions through different discursive traditions. In the A~kiim al-Waqf, 
Hilal states that the limit is 200 dirhams for which he seeks support 
in exempla from an ikhtiliif between Abu Khalid Yusuf b. Khalid 
(d. 189-196/805-812)131 and Abu I:Ianifa (d. 150/767): 

I said: What is your opinion if the second yields [of the waqf] arrive 
and a man from among the poor has already acquired-by means 
of the yields or by other means-200 or more dirhams or twenty 
dzniirs? 

He said: Then he has no right to these new yields. 
I said: But why? 
He said: Because he is rich. Abu Khalid said, "The rich are those 

with fifty dirhams." As for Abu I:Ianifa, may God's mercy be upon 
him, he used to say, "200 dirhams." 132 

By contrast, when al-Kha~~af is pressed to stipulate the amount of 
dirhams that distinguishes a rich person from a poor one, a past 
authority (in this case, the Prophet) is used to derive the rule of law 

rn Abu Khalid Yusufb. Khalid reportedly clied in the year 189/805 or 196/812 
at the age of sixty-seven. No explanation is given for the disparity in his reported 
death dates. As will be discussed in chapter four, this dissimilarity in death-dates 
may be a result of what G. H. A. Juynboll has coined an "age trick." AJ:imad b. 
'Ali Ibn l:lajar al-'Asqalanl, Tahdhfb al-Tahdhzb (Hyderabad: Da'irat al-Ma'arif al­
'Uthmaniyya, 132511906), 11: 411-13; Juynboll, Muslim Tradition (Cambridge: Cam­
bridge University Press, 1983), 46-48; idem, "Nafi', the mawla of Ibn 'Umar, and 
his position in Muslim ~adzth literature," Der Islam 70 ( 1993), 219-23; idem, "The 
Role of the A1u'ammarun in the Early Development of the Isnad," Wiener :Z,eitschrift 
far die Kunde des Morgenlandes 81 ( 1991 ), passim. 

m Hila! al-Ra'y, Ahkiim al-Waqf, 66. It is possible that Abu Khalid was deriving 
his fifty dirham limit from the Prophetic ~adzth cited by al-Kha~~af. Nonetheless, even 
if Abu Khalid had the Prophetic ~adlth in mind when he spoke, it is significant that 
neither he nor Hila! felt obligated to mention that the Prophet had set this limit. 
In consideration of Schacht's "back-projection" thesis, it is also possible that the 
fifty dirham limit was "raised" to the level of a Prophetic ~adzth during the course 
of the third century A.H. 
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exegetically rather than to provide support, as an exemplum, for al­
Kha~~af 's own discursively-formed legal opinion: 

I said: And likewise, if he says "~adaqa mawqufa for the poor of my 
household." 

He said: The waqf is permitted for them, and the yields are for all of 
those who are poor among them. 

I said: And who are the poor who are included in this waqf? 
He said: It was transmitted on the authority of the Messenger of God 

that he said: "He who possesses fifty dirhams or its equivalent in 
gold is considered a rich man." 133 

The presence of hermeneutical elements is even more pronounced 
in al-Kha~~af's introduction where the sequential presentation of 
Prophetic and Companion badiths forms an implicit exegetical link 
between the principles conveyed in these badiths and the discursive 
legal reasoning which dominates the remainder of the treatise. 

* * * 
In spite of these differences in tone and legal reasoning, the numer­
ous similarities between the two works indicates that they emerged 
from within the same legal culture. The treatises rely on similar lit­
erary conventions and argumentative strategies to explicate and define 
the law. They are also clearly "I:Ianafi" 134 texts. The specifically 
l:fanafi milieu is reflected in the references to the opinions of early 
l:fanafi jurisprudents as well as the absence of polemics against the 
"personal schools" that had coalesced around the figures of Malik 
b. Anas, al-Shafi'! and their disciples. 135 The treatises also present 
two of the clearest expositions of rationalist discourse (ra)) prior to 
the convergence of traditionalism and rationalism in the fourth Islamic 
century. 136 For the vast majority of questions posed in the two works, 
the answers are derived through discursive rationalism rather than 
from an exegesis of the Prophet's practices and words. In fact, if 

133 Al-Kha~~af, A~kam al-Awqaf, 38. Al-Daraqutnl considered this tradition to be 
weak. Al-Daraqutnl, Kitab Taklnij al-AMdith al-Pi'af (Beirut: Dar al-Kutub al-'Ilmiyya, 
1990), 224-25. 

134 The problem of categorizing third-century jurists and their texts as "J:Ianafi" 
was addressed in the introduction to chapter one. 

135 The wording of this sentence closely parallels the ideas of Brockopp in his 
discussion of why the Mukht~ar of lbn 'Abd al-J:Iakam should be understood as a 
Malik! text. Brockopp, "Early Islamic Jurisprudence in Egypt," 1 72. 

136 Hallaq, "Was al-Shafi'! the Master Architect?," 600-01. 



THE WAQf TREATISES 49 

one excludes the introduction to al-Kha~~af's waqf treatise, there is 
only one full ~adzth cited between the two works. 137 As the next two 
chapters illustrate, however, while discursive rationalism would give 
legal definition to the substantive law of waqf, it ultimately required 
an exegetical superstructure to legitimize this ray-generated legal 
framework. 138 

1 i 7 Al-Kha~~af, Abkam al-Awqaf, 151. 
138 Later f:Ianafi jurists did ground their discussions of the waqf in a more 

hermeneutical milieu. For example, the fourth-century Sharb al-Ma'anz al-Athar of al­
Tal:iawl (d. 321/933) illustrates the influence of the traditionalist movement on 
I_Ianafi ra'y. The section on waqfi in the Sharb is primarily an exercise in hermeneutical 
exegesis 'Acith an emphasis on reconciling Prophetic badzths with earlier I_Ianafi legal 
decisions. Al-Tal:iawl, Sharb al-Ma'anz al-Athar, 4: 95-98. Calder has described al­
Tal:iawl's use of badzths in the Sharb as an attempt "to demonstrate that the prin­
ciples of I_Ianafi law can be established by reference to Prophetic badzth and, 
conversely, that, whatever the appearances to the contrary, there are no reliable 
Prophetic badzth that contradict I_Ianafi law." Calder, Studies, 235. Likrn'ise, the fifth­
century jurist al-Sarakhs! (d. ca. 483/1090) begins his discussion of the waqf by 
pointing out that the Qur'an uses the verb waqqafa, although he does not seem to 
be bothered by the fact that the Qur'an's use of this verb has nothing to do with 
sequestering property. Al-Sarakhs!, Al-lvlabsut, 12: 27. Al-Sarakhs! also includes a 
number of full badzths, and makes several references to the practices of the early 
Muslim community. Al-Sarakhs!, Al-Mabsut, 12: 28-31, 35. This description should 
not obscure the fact that al-Sarakhsl's work includes elements of rationalist dis­
course; in fact, many of the qultul gala sections in the Mabsut mimic the literary 
style of the waqf treatises. But what differentiates his work from that of his third­
century predecessors is that he is more cognizant of the need to include hermeneu­
tical elements in his discussion of the waqf 



CHAPTER THREE 

GIVING LEGAL DEFINITION TO THE WAQf 

I. The Near Eastern Milieu ef Trust Law BefOre the W aqf 

The title of this work claims that Hilal and al-Kha~~af played a crit­
ical role in the creation of a new legal institution. And yet, it is also 
clear that Hilal and al-Kha~~af did not invent the trust. The legal 
systems of the Near East had historically sanctioned various forms 
of endowments with trust-like properties involving the transfer of 
property from A to B for the benefit of C, the separation of prin­
cipal and usufruct, the creation of inalienable endowments for char­
itable purposes, etc. There is also evidence from the historical record 
of an existing nomenclature of trust practices within Islamic society 
even before the waqf treatises came into existence. What Hilal and 
al-Kha~~af accomplished was the transformation of this nomencla­
ture into a new, distinctly Islamic form of the trust-the waqf. 

The waqf treatises reveal that use of the term waqf/ awqaf and its 
verbs waqqefa! awqefa was exceptional in first and second-century A.H. 
Islamic legal discourse. In general, neither early juristic discourse nor 
the badzths which form the basis for the legitimacy of the waqf used 
this term when discussing pious endowments. 1 Instead, there existed 
a number of terms-Jadaqa, bubs, Jadaqa mubarrama, Jadaqa mabbusa, 
Jadaqa bubsa", bubs mawqufa, Jadaqa babzs, babzs Jadaqa, Jadaqa musab­
bala, Jadaqa mafru¢a, Jadaqa mu' abbada, Jadaqa mawqufa, or mabbisa 

1 One of the earliest usages of waqflwaqqaja is found in YaJ:iya b. Adam (d. 203/ 
818), !Gtiib al-Khariij (Cairo: al-Matba'a al-Salafiyya, 1964), 26, no. 47, in which the 
author employs the verb "waqqaja" to refer to 'Umar b. al-Khattab's pious endow­
ment: "innamii waqqaja 'Umar b. al-Khaffiib." Al-Shafi'! also uses the term "waqf," but 
seems to prefer other terms such as "bubs," "abbiis," "Jadaqa mawqufa," and "Jadaqa 
mubarrama." Al-Shafi'!, Kitiib al-Umm, 4: 51-61. The title to the no longer extant 
Kitiib al-Wuquf wa'l-$adaqiit of MuJ:iammad b. al-J:Iasan al-Shaybanf (d. 189/804) 
also suggests that the second-century jurist used the term "waqf" However, with­
out the actual text of al-Shaybanf's treatise it is impossible to confirm that the title 
accurately reflects the contents of the treatise. 
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mu<tiqa--that had come to be construed as establishing pious, char­
itable endowments that continued "until God inherits the Earth and 
those on it." 2 The fact that so many expressions had come to sig­
nify-perhaps-the same legal concept is an indication of the diver­
sity of trust-like practices and terms in the Near East, and provides 
evidence for the organic development of Islamic law during its first 
two centuries. 3 

In the aftermath of the Arab conquests and the conversion of con­
quered populations to Islam, Islamic society had incorporated the 
practices, and, presumably, the legal terminology of various Near 
Eastern cultures. Whether a legal system can function satisfactorily 
with an array of terms for a single legal concept is an interesting 
question. In the case of pious endowments, however, the confusion 
created by these multiple terms may have been quite acute for two 
reasons. First, terms such as "Jadaqa" had developed multiple mean­
ings by the third century A.H., a situation that would have created 
significant legal ambiguity when parties contested the establishment 
of a pious endowment. Second, with the absorption into Islamic soci­
ety of previously "foreign" cultural practices through conversion to 
Islam, there must have existed a range of indigenous property con­
veyance customs that, to a greater or lesser extent, resembled pious 
endowments. \\Thether these practices conflicted with the Islamic laws 
of bequest and inheritance would have become an increasingly com­
mon question over the course of the second and third centuries A.H. 

2 Qur'an 19.40. This expression, used in waqf deeds to imply perpetuity, is found 
in the deeds of the Prophet's wife, ~afiyya bt. l:Iuyayy, his Companion, 'Uqba b. 
'Amir, and the deed in the Kitab al-Umm of al-Shafi'!. Al-Kha~~af, A~kam al-Awqaf, 
14-15; al-Shafi'!, Kitab al-Umm, 4: 59. 

' In spite of this plethora of terms, scholars of the waqf have tended to conflate 
their meanings and refer to them all as "waqf" For example, in an article on first­
century A.H. waqfi, Moshe Gil states that during the early period, "~adaqa was used 
as synonym for waqf" Gil, "The Earliest WaqfFoundations," ]NES 57/2 (1998), 
130. Likewise, Anwar AJ.imad Qadr! describes the waqf as "a kind of ~adaqah," and 
he observes that the word waqf is similar in form and meaning to the word ~ubs 
(pl. a~bas/ ~abus) used in North Africa, which has the legal meaning of "detention" 
or "tying up." Qadr1, Islamic Jurisprudence, 455. This conflation of terms has not 
been limited to modern scholars. The fifth-century A.H. I:Ianafi jurist, al-Sarakhsl 
stated that the word "waqf" is synonymous with sequestration (~ubs) and withhold­
ing (man'), and that the term signifies "the sequestration of that which is owned 
from the potential ownership of someone else." Al-Sarakhs1, Al-Mabsut, 12: 27. In 
the writings of Hila! and al-Kha~~af, however, important legal distinctions are drawn 
between these terms, see irifra, section two. 
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While the content of the waqf treatises indicates that the signifier 
"waqf" emerged as a means to bring order and clarity to this area 
of law, the nomenclature of trust practices that formed the back­
drop to the creation of the waqf treatises remains rather vague, mak­
ing it hard to measure the accomplishment of the treatise writers. 
There exists, however, a set of works that may shed light on the 
milieu of Near Eastern trust law confronting third-century jurists­
the writings of historians who have attempted to divine the foreign 
origins of the waqf. 

Examining these arguments concerning the alleged foreign origins 
of the waqf gives both a sense of the terrain of Near Eastern trust 
practices at the time of the waqf treatises and may explain how ter­
minological confusion arose in this area of law. The fact that histo­
rians have been able to find several different foreign origins for the 
waqf illustrates quite nicely what must have been the problem fac­
ing third-century jurists: seemingly evety Near Eastern culture had 
practices that permitted trust formation, creating a plethora of trust 
law, but no distinctly Islamic trust. 

Reliance on these arguments, however, poses an interesting ques­
tion-is the waqf really new at all? Perhaps Hilal and al-Kha~~af 
merely "borrowed" a foreign form of the trust and gave it a new 
name. I actually agree with the argument that the "waqf" is infused 
with elements of foreign practices. What I do not agree with, how­
ever, is the contention that these echoes of foreign practices make 
the waqf a "borrowed" institution. The creation of the signifier "waqf" 
was a unique Islamic solution to what may have been the predom­
inant problem facing jurists in the third Islamic century-the cre­
ation of a coherent Islamic law within the context of an increasingly 
heterogeneous Muslim population whose cultural (and legal) prac­
tices had origins outside an Arab-Islamic context. If "foreign" practices 
seeped into the substantive law of waqf, they likely did so uncon­
sciously, as an unintended byproduct of the treatise authors' attempts 
to bring order to this area of law. 

Byzantine/ Roman Origins 

Some of the earliest speculations into the foreign origins of the waqf 
centered on two Byzantine and Roman institutions-the res sacrae 
and the piae causae. Beginning in the nineteenth century, historians 
observed that the Roman res sacrae and the Byzantine piae causae 
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resembled the waqf khayfi or public endowment. Like the waqf khoyfi, 
the res sacrae consisted of property consecrated for a religious pur­
pose-usually the construction of a temple-that became inalien­
able.4 The piae causae also shares a number of features with the Islamic 
waqf. Both are inalienable properties managed by administrators, and 
supervised by religious functionaries-the bishop for the piae causae 
and the qa# for the waqf.5 More significantly, the charitable pur­
poses of the piae causae parallel those of the waqf-relief for the poor, 
the ransom of captives, and the construction of churches, hospitals, 
hospices for travelers, orphanages, and almshouses.6 The similarities 
between the piae causae and the waqf khoyfi led one historian to con­
clude that scholars should look to Byzantium for the origins of the 
waqf. 

By way of conclusion, it must be said that there is no direct literary 
evidence that a conscious grafting occurred between Byzantine and 
Islamic religious foundations. Nonetheless, the analogy between the 
legal conditions for creating piae causae and the principles set forth by 
[early l:Ianafi jurists 1 offers convincing argument that such a borrow­
ing had in fact occurred. 7 

4 Domenico Gatteschi, Etude sur la propriete fonciere, les hypotheques et les wakfS 
(Alexandria: Edward A. van Dyck, 1869), 284. 

s El1, s.v. "WaY," W. Heffening, 4: 1098. 
0 P. W. Duff, "The Charitable Foundations of Byzantium," in Cambridge Legal 

Essqys ~Vritten in Honour ef and Presented to Doctor Bond, Prefessor Buckland, and Prefessor 
Kenny (Cambridge, England: W. Heffer & Sons, Ltd., 1926), 83; Demetrios ]. 
Constantelos, Byzantine Philanthropy and Social Welfare (New Brunswick, NJ: Rutgers 
University Press, 1968), 149-278; idem, Poverty, Society and Philanthropy in the Late 
Mediaeval Greek World (New Rochelle, NY: Aristide D. Caratzas, Publisher, 1992), 
11 7. 

7 Barnes, Introduction to Religious Foundations, 16. Barnes' conclusion is based on the 
questionable premise that correlation implies causation. Barnes is not the first scholar 
of Islamic history to rely upon this technique. In The Rise ef Colleges, Makdisi uses 
this form of reasoning as the foundation for his belief that many facets of the 
medieval European educational system were consciously borrowed from the Muslim 
madrasa system: "\'\Then the technical terms used in the two parallel cultures fre­
quently correspond in their meanings not only in form, so that a term may be said 
to be the direct translation of its corresponding term, but in function as well, then 
the correspondence cannot reasonably be dismissed as the result of chance, as in 
no way related by causation." Makdisi, The Rise ef Colleges, 286-88. See also Makdisi, 
"On the Origin and Development of the College," in Islam and the Medieval West, 
ed. Khalil I. Semaan (Albany: State University of New York Press, 1980), 39-40. 
This same form of reasoning forms the basis for the assertions of Makdisi, Henry 
Cattan, and Monica Gaudiosi that the English trust has its origins in the Islamic 
waqf. See Makdisi, The Ri~e ef Colleges, 285--87; idem, "On the Origin and Development 
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These different theories about the Byzantine and Roman ongms of 
the waqf are not without their detractors. In his 1910 work on 
Algerian law, Marcel Morand dispensed with the res sacrae theory. 
According to Morand the res sacrae differed from a waqf in that the 
res sacrae encompassed only the religious buildings and the lands to 
which they were affixed. By contrast, a waqf included revenue-bear­
ing properties to support the religious endowments. Another difference 
between the two institutions concerned the creation and adminis­
tration of the endowments. While the waqf was formed from the ini­
tiative of a private person and its administration remained in the 
hands of private individuals, a res sacrae could not be created by an 
individual, but rather had to be authorized by the Roman senate 
and consecrated by the passage of a statute or a senatus consultum. 
Moreover, the administration of the res sacrae remained in the hands 
of the state. 8 The res sacrae theory appears never to have recovered 
from Morand's initial criticisms. Since the publication of Morand's 
book, I have found only one historian-Amitabh Mukherji-who 
has attempted to revive this argument. 9 

The piae causae theory has also received its share of criticism. A 
common objection to the piae causae link centers on the third-party, 
or trustee, to whom the endowment is entrusted. In Islamic law, 
trusteeship of the waqf passes to administrators stipulated by the 
founder in the waqf deed. Only in cases where no suitable admin­
istrators can be found will the qarjf take over trusteeship of the waqf 
By contrast, after Constantine's rise to power, all Christian charita­
ble donations had to be given to Church authorities who then held 
the properties in trusteeship for their founders. 10 As repositories for 
these charitable endowments, the Church was often given the choice 

of the College," 39-40; idem, "The Guilds of Law in Medieval Legal History: An 
Inquiry into the Origins of the Inns of Court," Cleveland State Law Review 34 (1985-86), 
3-18; Cattan, "The Law of Waqf," in Law in the Middle East: Origin and Development 
ef Islamic Law, eds. Majid Khadduri and Herbert J. Liebesny (Washington D.C.: 
The Middle East Institute, 1955 ); Gaudiosi, "The Influence of the Islamic Waqf on 
the Development of the Trust in England," 1231-61. For a more recent exami­
nation of this issue, see Gilbert Paul Verbit, 1he Origi,ns ef the T mst (Xlibris Corporation, 
2002). 

8 Marcel Morand, Etudes de droit musulman algerien (Algiers: Jourdan, 1910), 244-45. 
9 Amitabh Mukherji, "Islamic Institutions of Waqfe: Origin and Practice in Muslim 

India," Islamic and Comparative Law OJ!arterly 10-11 (1990-91), 114. 
Ill Duff, "The Charitable Foundations of Byzantium," 85. 
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to spend the property's wealth as it saw fit, and it was through 
Church initiative that many pious foundations were constructed. 11 

Due to the fact that the Church acted as a trustee, and could deter­
mine how the endowment was used, some historians have charac­
terized Byzantine endowments as donations to churches for pious 
causes rather than independently-controlled public endowments. 12 

Claude Cahen presented another objection to the piae causae theory 
in his article, "Reflexions sur le waqf ancien." Cahen contended that 
the piae causae could not have been the precursor to the waqf, because 
Byzantine influences were restricted to Egypt and did not outlast the 
Fatimid dynasty. According to Cahen, with the fall of the Fatimids 
to ~alal; al-Di"n in 567I1171, the Ayyubids introduced into Egypt 
the "Oriental form" of the waqf and displaced the indigenous Byzantine­
inspired endowments. 13 Cahen concluded, therefore, that claims of 
Byzantine influence on the Islamic waqf were "excessive" because the 
piae causae neither reached beyond Egypt nor survived into the 
sixth/thirteenth century. 14 Nor has it gone unremarked that neither 
the res sacrae nor the piae cause offers much insight into the origins 
of the waqf ahll. As Schacht remarked nearly a half-century ago, 
one will have to look elsewhere for the origins of these familial 
endowments. 15 

Schacht, himself, suggested that the Roman fidei commissum might 
be the inspiration for the waqf ahli. 16 Like the waqf ahlz, the fidei com­
missum developed in response to a prohibition against legacies-in 
the case of Roman law-to foreigners and exiles. 17 By means of the 
fidei commissum, decedents were able to circumvent these testamentary 
restrictions and exert control over the devolution of their estates by 
entrusting the legacy to a third party (the trustee) 18 who would then 

11 Duff, "The Charitable Foundations of Byzantium," 85. 
12 Makdisi, 7he Rise ef Colleges, 226; William R. Jones, "Pious Endowments in 

Medieval Christianity and Islam," Diogenes 109 (1980), 23-36. 
13 Claude Cahen, "Reflexions sur le waqf ancien," Studia lslamica 14 (1961), 51. 
14 Cahen, "Reflexions sur le waqf ancien," 51-52. 
15 Joseph Schacht, "Droit byzantin et droit musulman," in Convegno di scienze morali 

storiche efilologfrhe (Rome: Accademia Nazionale <lei Lincei, 1957), 215. 
16 The earliest reference that I have found for this connection between the waqf 

and thefidei commissum is a 1914 article by ''.Jurist." The author of this article, how­
ever, found the resemblance to be superficial. ''.Jurist," "~Vaqf," 182. 

17 Verbit, Origins ef the Trust, 78. 
18 Technically, the trustee was really a legatee, because he would have received 

the property by means of a bequest. Verbit, 7he Origins ef the Trust, 78. 
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hand the property over to the intended beneficiary or beneficiaries. 19 

Under both systems the founder designated property to relatives for 
a fixed period, or until their extinction, and nothing was given to 
the beneficiaries from the property other than beneficial use (al­
maefa'a). 20 Similarly, neither the principal of the waqf nor the fidei 
commissum was to be sold, given as a gift, or inherited. 21 Schacht 
noted, however, that a comparison between the two institutions tended 
to highlight their considerable differences rather than their similari­
ties. 22 One obvious difference between the two institutions is that the 
fidei commissum involves a post mortem transaction of property similar 
to a testamentary bequest23 while the creation of the waqf generally 
occurs inter vivos. 24 Nor does it appear that the classical fidei commis­
sum implied any separation between the principal and usufruct. In 
the case of the waqf, the property's principal is rendered inalienable 
through sequestration and only the usufruct is distributed to the 
endowment's beneficiaries. The fidei commissum, by contrast, involves 
a complete transfer of the property, albeit via a third party. This 
last observation is not new. 'jurist,'' in his 1914 article on the waqf, 
observed that the fidei commissum failed to convey the idea of sepa­
rating usufructory rights for specified beneficiaries from a property's 
principal. 25 

There are legal concepts in Roman (and Byzantine) law-unre­
lated to the fidei commissum-in which usufructory rights are sepa­
rated from ownership of the principal. For example, prior to reforms 

19 Brendan F. Brown, "The Ecclesiastical Origin of the Use," Notre Dame Lawyer 
10 (1935), 361; Vincent R. Vesey, "Fideicommissa and Uses: The Clerical Connection 
Revisited," The Jurist 42 (1982), 203. Initially, there appears to have been no legal 
obligation on the "trustee." Under the Emperor Augustus (63 B.C.-14 C.E.), the 
beneficiary (fideicommissarius) was given a legal remedy against the trustee, and in the 
time of Justinian, the fidei commissum moved from being an extra-legal device to one 
formally regulated by the legal code, with the trustee's obligation becoming enforce­
able in court. Kenelm Edward Digby, An Introduction to the History ef the Law ef Real 
Property (Oxford: Clarendon Press, 1875), 241-42; Verbit, Origins qf the Trust, 79. 

20 Al;imad Faraj al-Sanhurl, Majmil'at al-Qg.wanzn al-Mieriyya (Cairo: Matba'at Mi~r, 
1949), 1/3: 7-8. Cited in Amin, Al-Awqaf, 13. 

21 Al-Sanhllrl, Majmu'a al-Qg.wanzn al-Mieriyya, 1/3: 7-8. Cited in Amin, Al-Awqaf, 
13. 

22 Schacht, "Droit byzantin et droit musulman," 215. 
23 F. W. Maitland, 'The Origin of Uses," Harvard Law Review 8 (1894), 136-37; 

David Johnston, The Roman Law ef Trusts (Oxford: Clarendon Press, 1988), 283. 
24 The one exception is the post mortem "testamentary waqf" discussed in section 

three of this chapter. 
25 ''.Jurist," "Waqf," 182. 
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introduced by Justinian, it was possible for the legal owner of a prop­
erty to pass beneficial use to another party. 26 However, the princi­
pal of this property could remain in the possession of the owner,27 

which differs from the requirement on waqf founders to relinquish 
ownership. There also existed in Roman law the idea of usuifructus, 
or the right of temporary enjoyment to a thing, as distinct from the 
ownership of it. 28 Although this concept again creates a distinction 
between beneficial use and legal title, the analogy with the waqf 
exhibits a number of shortcomings. As Kenelm Digby observed, the 
idea of usus.fructus does not imply any binding trust relationship between 
the owner and the usufructuary by which the former is compelled 
to hold to the use of the latter.29 Rather, Digby claims that "[t]he 
relation between the two rather resembles that of a tenant for life, 
or other limited owner, and the reversioner in fee." 30 

If one merges the fidei commissum with those aspects of Roman (and 
Byzantine) law which permitted the separation of usufructory rights 
from a property's principal, it is possible to construct parallels between 
the waqf and these two legal systems. However, this blending of 
different legal concepts to find the origins of the waqf in the fidei com­
missum seems somewhat strained. While Roman and Byzantine law 
may have contained elements-that, when aggregated-resembled 
the Islamic waqf, neither legal system appears to have possessed a 
single institution that mirrored the waqf 

Jewish Origins 

The waqf also manifests similarities with the Jewish heqdesh. Although 
heqdesh originally referred to property specifically dedicated to the 
needs of the Temple, after the Temple's destruction, the term acquired 
a more general meaning of property set aside for charitable pur­
poses. 31 Many of these purposes have parallels with the waqf. "the 
poor in general", "the poor relatives of the donor", "synagogal needs" 
(Scrolls of Law, cantor's salary, etc.), "the ransom of captives", "the 

26 Digby, Introduction to the History ef the Law ef Real Property, 240. 
27 Digby, Introduction to the History ef the Law ef Real Property, 240. 
28 Digby, Introduction to the History ef the Law ef Real Property, 241. 
29 Digby, Introduction to the History ef the Law ef Real Property, 241. 
30 Digby, Introduction to the History ef the Law ef Real Property, 241. 
31 EJ, s.v. "Hekdesh," 8: 279-84. 
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burial of the dead'', "dowries for orphans about to be married'', and 
the construction of homes for the aged, hospitals, and hospices for 
travelers. 32 Like the waqf, a heqdesh is removed from ownership and 
not subject to the normal transactions of property. 33 The two pious 
endowments also possess similar administrative features. The proce­
dures for appointing administrators/ trustees to a heqdesh resemble 
those delineated in the waqf deed in al-Shafi'!'s Kitab al-Umm (see 
Appendix C), 34 and, similar to the relationship between the founder 
of a waqf and the qa¢z, the founder of a heqdesh could appoint an 
apotropos, or guardian/trustee, but the court (or rabbi) remained the 
guardian of the heqdesh and retained supervisory rights over the 
apotropos. 31 

Studies of fifth/ eleventh and sixth/ twelfth century Jewish endow­
ment deeds from the Cairo, Geniza, also lend support for claims of 
cross-cultural influence between the heqdesh and the waqf during the 
"classical" Islamic period. These deeds, however, show evidence of 
cultural influence .from Islamic law, not influence on Islamic law. For 
example, the Geniza documents reveal that it was not uncommon 
for Jewish deeds to use the Islamic terms "waqf" and "~ubs"-writ­
ten in Hebrew-to refer to pious endowments. 36 Likewise, the phrase 
"for the poor" (li'l-aniyzm) became a synonym for the heqdesh, and, 
just as in a waqf deed, the phrase was considered sufficient to des­
ignate a pious endowment. 37 Due to the Islamic influences on these 
heqdesh deeds, it is difficult to use these documents as evidence for 
the influence of the heqdesh on the waqf. Nevertheless, the fact that 
Islamic terminology and concepts related to the law of waqf were 
incorporated into Jewish endowment deeds demonstrates that cross­
cultural transmissions could and did occur between different legal 
systems. 

32 EJ, s.v. "Hekdesh," 8: 284. 
33 E], s.v. "Hekdesh," 8: 280. The heqdesh was believed to be in the ownership of 

God. Some of the Islamic schools of law held that the waqf was similarly owned. 
EI2, s.v. "Waif," R. Peters, 11: 62. 

34 Al-Shafi'!, Kitiib al-Umm, 4: 60-61. 
35 EJ, s.v. "Hekdesh," 8: 285. 
36 Moshe Gil, Documents ef the Jewish Pious Foundations .from the Cairo Geniza (Leiden: 

E.]. Brill, 1976), 248, document 45. Gil also uses the term "qodesh" to refer to the 
heqdesh. The terms are considered synonymous with one another. 

37 Gil, Documents ef the Jewish Pious Foundations, 4, 299, document 66. 
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Persian Origins 

Anahit Perikhanian has proposed that the ongms of the waqf are to 
be found in Sassanid Persia and that the pat ruvan, or ruviinagiin, pro­
vides the basis for the later Islamic waqf. 

There can be no doubt of the Iranian origin of the Muslim waqf. The 
resemblance in legal regime between Iranian endowments for a fixed 
purpose and waqf properties is striking. There is the same non-con­
sumable "principal" . . . the same way of distributing the income ... 
The conditions and forms of the foundation are the same, including 
the irrevocability of the act of institution. Similar too is the way of 
administering waqf properties through trustees (na;:,ir, mutawallD, nomi­
nated (at least in the case of the first trustee) by the founder (waqif) 
himself. 38 

In support of this conclusion, Perikhanian remarks that both Islamic 
and Sassanian property law differentiate between a property's prin­
cipal and its usufruct, and that both systems stipulate that the two 
can be distributed separately. 39 For example, in the following pas­
sage from the Sassanian law-book, The Book ef a Thousand Judgements 
(ca. 620 C.E.),40 a distinction is drawn between usufructory revenues 
and the principal of a property: 

If a thing conveyed (as an endowment) "for the soul" bears fruit 
(= brings revenue), the fruit is (also) dedicated; but if it does not bear 
fruit, then the "principal" (shall be dedicated as well as) that which 
remains after the payment of the taxes and dues (with which the thing 
is encumbered), and of the expenses for the maintenance of the "prin­
cipal," and of the payments ("payments and rations") to the trustees.' 1 

'HI Anahit Perikhanian, "Iranian Society and Law," in The Cambridge History of Iran, 
ed. Ehsan Yarshater (New York: Cambridge University Press, 1983), 3/2: 664. R. L. 
Zettler has also noted parallels between a pre-Islamic Iranian temple and the waqf 
ahlf. Zettler suggests that the position of a particular family group, the Ur-Meme, 
may be explained by assuming that they administered the temple in a manner sim­
ilar to that of a waqf ahlf. Nevertheless, Zettler stops short of claiming that this type 
of administrative structure was a precursor of the later Islamic waqf. See Zettler, 
The Ur III Temple of Inanna at Nippur. The Operation and Organisation of Urban Religious 
Institutions in Mesopotamia in the Late Third A1illennium B.C. (Berlin: D. Reimer, 1992), 
2llff. 

39 Perikhanian, "Iranian Society and Law," 3/2: 655. 
" 0 Anahit Perikhanian and Nina Garsolan, eds. and trans., The Book of a Thousand 

Judgements: A Sassanian Law-Book (Costa Mesa, CA: Mazda Publishers, 1997), 12. 
" 1 The Book qf a Thousand Judgements, 97, no. 34, 2-3. 
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The creation m perpetuity of a ruviinagiin likewise bears a striking 
resemblance to the endowment of a waqf in that the founder's words 
"for the soul" remove the property from his or her possession and 
make the property inalienable: 

If he declares the following: "I have declared (the transfer) of a thing 
(as a foundation) 'for the soul', and let Mihren possess (= be trustee 
of) the thing which I declared transferred 'for the soul'", then it 
(= the thing) cannot be taken back from "the soul" (= from the endow­
ment "for the soul") because piety (lies) in (the transfer) "for the soul" 
(lit. "in the soul"). And Mihren can say that it was transferred for a 
pious purpose.42 

Additionally, Perikhanian has observed that Sassanian law distin­
guished between proprietary and usufructory rights, and permitted 
two types of charitable trusts-one for public monuments and one 
for private families-two concepts also present in the Islamic waqf.43 

7he Book ef a Thousand Judgements even contains a passage which is 
similar to legal arguments and conclusions found in the waqf trea­
tises. In this section of the text, the author of the Sassanian law 
book remarks that if the founder of an endowment fails to say cer­
tain phrases, then the endowment "is not well (= irregular)," and 
the scope of the endowment is restricted.44 As discussed in the next 
section, this analysis is reminiscent of the definitional efforts of Hilal 
al-Ra'y in the Abkiim al-Waqf. 

Of all the claims for the foreign origins of the waqf, the claim of 
Sassanian influence seems the most compelling. One scholar, Said 
Amir Arjomand, has gone so far as to claim that this influence "has 
now been incontestably established."45 In spite of Arjomand's enthu­
siasm for this theory, the moment one privileges any one of these 
theories, a problem develops-did the other foreign legal systems 

42 The Book ef a Thousand Judgements, 99, no. 34, 12-15; Perikhanian, "Iranian 
Society and Law," 3/2: 661. 

43 Perikhanian, "Iranian Society and Law," 3/2: 656, 664-65. See, e.g., the pas­
sage in The Book ef a 77wusand Judgements, 75, no. 24, 12-13, in which a personal 
endowment "for the soul" is considered analogous to one constructed for a Fire­
temple. 

44 The Book ef a Thousand Judgements, 99, nos. 34, 15-35, 6. 
4; Said Amir Arjomand, "Philanthropy, the Law, and Public Policy in the Islamic 

World Before the Modern Era," in Philanthropy in the World's Traditions, eds. Warren 
F. Ilchman, Stanley N. Katz, and Edward L. Queen III (Bloomington, IN: Indiana 
University Press, 1998), 110. 
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have no influence on the waqf?46 If they did, how does one mea­
sure and allocate the scope of influence and/ or borrowing between 
the potential antecedents? At best, one might tentatively conclude 
that the evidence supports the claim that the Sassanian trust may 
have had a significant influence on the waqf. 

Rejection ef Foreign I'!fiuences 

The supposition that the waqf has its origins in foreign legal systems 
has not met with universal acceptance. In Roman, Provincial and Islamic 
Law, Crone traces the "sudden loss of enthusiasm for the theory of 
Roman influence" amongst scholars of Islamic law.47 She cites the 
inter-war works of G. Bergstrasser and C. A. Nallino as well as the 
post-war writings of G.-H. Bousquet, A. Hassam and]. Wigmore, 
who argued that it was Arab custom rather than Near Eastern law 
(Roman or other) which became incorporated into the shar:z<a."48 In 
a 1951 article, S. G. Vesey-FitzGerald referred to Roman influences 
on the sharf<a as "alleged" and categorized these theories as "fallac­
ies" and "infection[s]."49 In another article, FitzGerald contended 
that many of the apparent borrowings between Islamic law and pre­
existing Near Eastern practices may have resulted from human beings' 
similar responses to societal needs: 

At times during the Middle Ages the Islamic system appears to have 
marched on parallel lines with the canon law of the Christian Church .... 

40 Singer has reached a similar conclusion in her analysis of the waqf's origins: 
"Muslim religion and society first evolved in a region obviously replete with char­
itable traditions and examples. It is not necessary to sort out the proportionate con­
tribution of each religion or culture to what became the practice of endowment-making 
in Islam." Amy Singer, Constructing Ottoman Beneficence (Albany: State University of 
New York Press, 2002), 24. 

47 Patricia Crone, Roman, Provincial and Islamic Law: The Origins of the Islamic Patronate 
(London and New York: Cambridge University Press, 1987), 5-6. 

18 Crone, Roman, Provincial and Islamic Law, 5. The works to which Crone refers 
are G. Bergstrasser, "Anfange und Charakter des juristischen Denkens im Islam," 
Der Islam 14 (1925), 76-81; C. A. Nallino, "Considerazioni sui rapporti fra diritto 
romano et diritto musulmano," in Racca/ta di scritti editi e inediti, vol. IV (Rome, 
1942); G.-H. Bousquet, "Le mystere de la formation ct des origines du fiqh," Revue 
algerienne, tunisienne et marocaine de legislation et de la jurisprudence, 194 7; A. Hassam, "Le 
droit musulman et le droit roman," Archives d'histoire du droit orientate, 1949, with 
observations by J. Wigmore appended. 

49 S. G. Vesey-FitzGerald, "The Alleged Debt of Islamic to Roman Law," Law 
Q,uarterly Review 67 (1951), 81-102, esp. 83. 
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Most of these parallels are due to what [David de] Santillana calls 
'L'identitc essentielle de l'ame humaine.' But whatever indebtedness 
there may be, the Islamic system remains unique and quite unlike any 
other. 50 

More recently, Calder, Peters and Hallaq have reiterated these objec­
tions to foreign influences. Both Calder and Peters have remarked 
that it is not unusual for different societies to reach similar legal 
solutions to similar problems.51 Calder noted that purity laws exhibit 
similarities across cultures even in the absence of extensive contact, 52 

and Peters has cautioned that "[b]efore raising the issue of influence, 
one should investigate whether the emergence of a certain doctrine 
or institution can be explained from within a legal system."53 Hallaq 
meanwhile has criticized historians for assuming that Arabian soci­
ety prior to the rise of Islam was a primitive, blank slate waiting to 
absorb the more cultured Near Eastern civilizations.54 He has dis­
puted the premise that foreign legal practices and doctrines form the 
backbone of the sharf'a and professed skepticism towards the widely­
held belief that foreign influences made a significant contribution to 
Islamic law: 

The fundamental structural differences between Islamic and ancient 
Near Eastern legal systems makes the identification of influences on 
the former by the latter virtually impossible; for though there persists 
a nagging suspicion of borrowing, this suspicion can never be confirmed, 
at least not with the present state of documentation. All that we, in 
fact, have are some vague similarities between indigenous laws and the 
Shan<a that can never conclusively establish borrowings. 55 

50 S. G. Vesey-FitzGerald, "Nature and Sources of the Shafica," in Law in the 
Middle East: Origin and Development ef Islamic Law, eds. Majid Khadduri and Herbert 
J. Liebesny (Washington D.C.: The Middle East Institute, 1955), 1: 110. 

51 Calder, Studies, 210; Rudolph Peters, "Murder in Khaybar: Some Thoughts 
on the Origins of the Qgsiima Procedure in Islamic Law," ILS 9 (2002), 164. 

52 Calder, Studies, 210. This same phenomenon also has been observed by Jacob 
J. Finkelstein. With the exception of Western legal systems, which were influenced 
by a peculiar interpretation of the Bible, almost all other societies have reached 
similar conclusions with regards to compensation for the injury or killing of a per­
son by a domesticated animal. Finkelstein, "The Ox That Gored," Transactions ef 
the American Philosophical Society 71 /2 (1981 ), 62-64. 

53 Peters, "Murder in Khaybar," 163. 
51 Wael B. Hallaq, "The Use and Abuse of Evidence: The Question of Provincial 

and Roman Influences on Early Islamic Law," JAGS 11011 (1990), 81, 83. 
55 Hallaq, "The Use and Abuse of Evidence," 90. 
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Hallaq has countered that the unique role of the Qur'an in the for­
mation of Islamic law would have prevented the reception of Roman, 
Byzantine, Persian and/ or Jewish influences: "The law which Muslims 
encountered in the conquered territories had, as a rule, to be modified 
to accord with the laws laid down in the Qur'an. It is no wonder 
then that attempts to prove some specific debt of Islamic law to 
other legal systems in conclusive and clear-cut terms have resulted 
in failure. "56 

Related to these arguments against foreign influence are those 
which claim that the origins of the waqf can be found amongst the 
practices of ]iihilz (pre-Islamic) Arabs. Two of the earliest published 
pieces promoting this theory-which actually precede the afore­
mentioned arguments-were written by Omer Hilmi and Syed A. 
Majid. In the nineteenth century, Hilmi speculated that the waqf 
could be ascribed to the Biblical Abraham/IbrahimY As evidence 
for this claim, Hilmi noted that Abraham used his wealth to sup­
port the poor and the destitute as well as to provision guests and 
strangers.58 In a 1908 article Majid asserted that "the institution of 
waif formed a part of the customary law of Arabia prior to the time 
of Mohammed."59 Majid explicitly rejected the premise that Roman 
law provided the basis for the law of waqf. "[O]ne can but hesitat­
ingly affirm that the Arabian law, in spite of its various similarities 
to the Roman law, was of independent growth and no more influenced 
by the Roman law than the English common law shorn of all equi­
table doctrines."60 Over half a century later Cahen proposed that 
the harams and himiis61 of the ]iihilz Arabs may have provided a legal 

' 6 Hallaq, "The Use and Abuse of Evidence," 90. 
57 The fifth-century Muslim jurist al-Sarakhsl noted this connection between 

Abraham/Ibrahim and the waqf. "And likewise, Ibrahim made a waqf of Hebron 
(al-Khalfl)." Al-Sarakhsl, Al-Mabsut, 12: 28. 

·'8 Omer Hilmi', lthaf iil-Ahliif fi Ahkam ul-Eukaf (Istanbul, 1307I1889), 8-9. Cited 
in Barnes, Introduction to Religious Foundations, 5-6. 

59 Syed A. Majid, "Waif as Family Settlement Among the Mohammedans," Journal 
of the Society of Comparative Legislation 9 ( 1908), 125. 

60 Majid, "Waif as Family Settlement," 126. 
61 Pre-Islamic ~arams were sacred places that belonged to no one specific person. 

The ~aram was protected by a deity, and it maintained special rules and privileges. 
In particular, fighting was not permitted in the ~arams, which may explain their 
centrality in the development of Arabian trading. A ~imii, by contrast, was an 
expanse of ground created by powerful nomadic lords to protect their flocks from 
the ill-effects of drought. By creating the ~imii, the lords reserved to themselves, and 
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and conceptual inspiration for the first Islamic pious endowments. 
According to Cahen, these two pre-Islamic institutions may have 
"prepared the minds [of Muslims] for the dissociation of property 
and usufruct, principal and revenue."62 And lastly, Maurice Gaudefroy­
Demombynes claimed that pre-Islamic pagan shrines provided a pro­
totype for the Islamic waef because the sanctuary property was given 
to deities, in perpetuity, to be administered by a hereditary caste of 
priests, an arrangement that later became the basis for Muslim 
mosques dedicated to God and supervised by the imams. 63 

Unfortunately, any argument constrncted on pre-Islamic Arabian 
practices suffers from unassailable source and interpretive problems. 
Due to a paucity of pre-Islamic literary materials, this period is almost 
pre-historical, and what little reliable evidence remains is generally 
insufficient for concrete conclusions. Moreover, any reliance upon 
the Jahiliyya period for historical information is complicated by the 
manner in which Muslim jurists used the "memory" of this period 
to buttress the shafi 'a. As Crone has observed in her discussion of 
the qasama oath, the historical recollections of the Jahiliyya, rather 
than preserving a memory of the past, became a medium whereby 
various practices-foreign and indigenous-were transformed into 
the customs of the Jahilz Arabs: 

It was because God had raised up a prophet among the Arab tribes 
that the pagan past of the Arabs was to play a cultural role of con­
siderably greater importance than that of being a storehouse of mis­
cellaneous malpractices and superstitions. . . . [T] he ]iihiliyya gave the 
Arabs an unshakable identity for the simple reason that it had been 
endorsed by God himself, and it was thanks to this identity that they 
could appropriate: whatever they took over became unmistakably theirs. 
Whether they saw the Pentateuch as an account of their own Jiihiliyya, 
projected foreign institutions into their own Jiihilz past, or sought inspi­
ration in what little they remembered of ]iihilz law, it thus remains 
true to say that without the Jiihiliyya, there would have been no Sharz'a. 64 

their networks of relations and affiliates, the grazing and watering rights in certain 
rich pasture lands. EI2, s.v. "ljimii," ]. Chelhod, 3: 393. 

62 Cahen, "Reflexions sur le waqf ancien," 56. More recently, Christian Decobert 
has expanded upon Cahen's conclusions about the influence of the ~imii and the 
~aram on the waqf Decobert, Le mendiant et le combattant, 336-4 7. 

63 Maurice Gaudefroy-Demombynes, Mahomet, 2d ed. (Paris: A. Michel, 1969), 
42-43. 

64 Patricia Crone, "]iihilf and Jewish Law: The Qgsiima," ]SA! 4 (1984), 200-0 I. 
For a critique of Crone's conclusions concerning the qasiima, see Peters, "Murder 
in Khaybar," 132-67. 
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In consideration of these historiographical problems, conclusions based 
on pre-Islamic practices must be viewed-at best-as hunches drawn 
from a questionable, and sometimes contradictory, source base.65 For 
example, John Robert Barnes has called into question the basis for 
Gaudefroy-Demombynes' conclusions, observing that it remains "an 
open question ... whether the first masdjids, comprised as they were 
of a simple open courtyard and sun-dried brick, were in need of 
land endowments for their support."66 Barnes also notes that the 
practice of assigning income to mosques from land revenues did not 
occur until the end of the first Islamic century. 67 Therefore, to main­
tain Gaudefroy-Demombynes' conclusion regarding the influence of 
pre-Islamic practices, one would have to argue that the early Muslims 
initially forgot, and then later remembered, the institutional struc­
tures of their pre-Islamic sanctuaries. As for Hilmi's contention that 
the waqf has its origins in the patriarch Abraham, Barnes observes 
that this claim is "only conjectural" because, in addition to the enor­
mous source problems presented by such a distant historical figure, 
there is "little evidence in Genesis to suggest that he gave his wealth 
to strangers and guests beyond the custom expected of a nomadic 
tribal leader;-and thus no grounds for regarding almsgiving as a 
unique activity instituted by Abraham."68 

Composite Origin Theory 

In response to these competing theories, a few historians have sug­
gested that the waqf may constitute a composite institution possess­
ing both foreign and Arab-Islamic elements. One of the earliest 
proponents of this composite theory was-unexpectedly-Schacht, 

65 For a more optimistic assessment of historians' ability to identify and draw 
conclusions from pre-Islamic practices, see Peters, ".Murder in Khaybar," 132-67. 

66 Barnes, Introduction to Religious Foundations, 7. 
Gi Barnes, Introduction to Religious Foundations, 7. Barnes claims that when the 

Umayyad caliphs finally began to assign incomes from land revenues, they were 
"basing themselves on Byzantine, and not pre-Islamic models." This assertion, how­
ever, appears to be based on Barnes' conviction that the waqf descended from the 
Byzantine piae causae. 

68 Barnes, Introduction to Religious Foundations, 6. Mohammad Zain Bin Haji Othman 
has also concluded that there is no evidence to support the claim that Abraham 
founded the first waqf. Mohammad Zain b. Haji Othman, "Origin of the Institution 
of Waqf," Hamdard Islamicus 6/2 (1983), 8. 
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normally a strong advocate of foreign influences on Islamic law. 69 

Schacht argued that the waqf consisted of Byzantine elements and 
Islamic practices from the first and second Islamic centuries: 

The waif is a good example of the composite nature of the raw mate­
rial of Islamic law and the qualitatively new character which its insti­
tutions acquired; the wa~J has one of its roots in the contributions to 
the holy war which Muhammad had incessantly demanded from his 
followers in Medina, another in the pious foundations (piae causae) of 
the Eastern Churches, a third in the charities and public benefactions 
of the early Muslims, and a fourth, which came into prominence later, 
in the need of the new Islamic society to counteract some of the effects 
of its law of inheritance. 70 

More recently, Mohammad Othman has tried to conflate these 
different theories for the origins of the waqf into a single, unified 
theory: "Probably, therefore, the waqf came into existence in a conflux 
of ideas emanating from the Byzantine institution of piae causae, char­
itable institutions and the Iranian one of ravanakan . ... " 71 What both 
these theories lack, however, is any clear conception of how these 
foreign legal concepts entered and became fused into the Islamic law 
of waqf. 

17ze Origins ef the Waqf 

As the previous discussion illustrates there exist a plethora of com­
peting theories suggesting that the waqf is partially, or even wholly, 
descended from foreign and/ or pre-Islamic practices and legal doc­
trines. The claim that the waqf is a "borrowed" institution appears 
to conflict with the claim made in this work-namely, that Hilal 
and al-Kha~~af helped give birth to a new species of trust from within 
a backdrop of existing trust law. In reality, these two positions are 

69 See, e.g., Schacht's assertion that the maxim "al-walad li-l-Jirash" (the child 
belongs the owner of the marriage bed) originated from the Roman maxim pater 
est quem nuptiae demonstrant. Schacht, Introduction to Islamic Law, 21. More recently, Uri 
Rubin has discussed this maxim in his article "'Al-Walad li-l-Jirash' on the Islamic 
Campaign Against «Zina»," Studia Islamica 78 (1993), 5-26. For a critique of Schacht's 
approach to the question of foreign influences, see Crone, Roman, Provincial and Islamic 
Law, 7-12. 

70 Schacht, Introduction to Islamic Law, 19. 
71 Othman, "Origin of the Institution of Waqf," 6. 
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not in conflict if one reconceptualizes what it means to "borrow" a 
foreign legal institution. 

At the risk of oversimplifying, it is not unfair to say that most his­
torians who have studied the origins of the waqf have tended to 
delineate the attributes of the foreign (or pre-Islamic) legal institu­
tion, compare these attributes to the waqf, and conclude that the 
waqf is a "borrowed" institution. The question that none of these 
theories has satisfactorily addressed is, how did this borrowing occur? 
One possibility is that Muslim jurists transcribed the law of a for­
eign culture and made it "Islamic law." The image of Muslim jurists 
incorporating wholesale the law of another culture strikes me as 
unlikely, if not somewhat fantastic, particularly in the area of inher­
itance law where the Qur'an exerts a powerful (and fundamentally 
inflexible) influence on the legal structure. Another possibility, and 
one that seems more plausible, is that foreign elements seeped into 
the nascent shari'a as the juristic class (or the state bureaucracy) con­
sciously adopted the legal practices of foreign/ conquered communi­
ties. Particularly when the Arab conquerors were a minority population 
attempting to rule over a larger majority, pragmatic considerations 
of expediency and efficiency may have led jurists (or bureaucrats) to 
turn to the existing practices of the conquered peoples to maintain 
social order. 72 Although this type of conscious borrowing may explain 
how foreign elements entered the law of waqf, there is another equally 
plausible explanation-unconscious borrowing. 

"Unconscious borrowing" may appear to be an oxymoron: if a 
legal culture "borrows" a foreign legal principle or institution, but 
believes that it is indigenous to its own legal culture, has borrowing 
occurred? In a literal sense, no. But at the same time, it seems 
equally incorrect to ignore the strong echoes of foreign antecedents 
in the law of waqf. How then did these foreign antecedents enter 
Islamic law, if not consciously? The answer lies in the dialogue 
between law and society that ultimately found legal expression in 
the waqf treatises. 73 

72 Peters has made a similar observation in his discussion of the qasama oath. He 
argues that the second qasiima doctrine was originally an administrative measure to 
secure law and order in the newly founded garrison towns. Peters, "Murder in 
Khaybar," 139, 158, 161. 

73 Several historians have argued that isti~san functioned as a means of bringing 
customary (or in this case, "foreign" cultural practices) in the shari'a. Schacht, 
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In the two centuries between the rise of Islam and the creation 
of the waqf treatises, the culture of the Near East had been trans­
formed dramatically. The sharp line separating Arab conquerors and 
the conquered populations slowly dissolved through conversion to 
Islam and intermarriage. As the Muslim community became more 
heterogeneous, the distinction between "foreign" and Islamic prac­
tices must have become increasingly confused. 74 As a result, by the 
beginning of the third century A.H., there was likely no overarch­
ing Islamic law of trusts, but merely a collection of local practices­
Roman, Byzantine, Persian, Jewish, and Arab-that all shared some 
similar features, and almost certainly used different terminologies. 

The task confronting jurists such as Hilal and al-Kha~~af was how 
to bring some measure of uniformity to this diverse landscape of 
trust practices and terminologies. The legal institution these authors 
devised to bring order to this milieu of trust practices-the "waqf"­
permitted Roman, Byzantine, Persian and/or Jewish practices to 
enter (perhaps unnoticed) into the shafi'a. Whether Hilal or al-Kha~~af 
was aware of the "foreign" origins of some of these practices remains 
an open, and probably unanswerable, question. There is certainly 
no indication in the waqf treatises that either author was attempting 
to draw a line between "Islamic" and "foreign" practices. :Moreover, 
by the third century A.H., it is not clear whether such a distinction 
could be made within an increasingly heterogeneous Muslim com­
munity. By the middle of the third century there existed within 
Islamic society a range of trust-like practices whose "foreign" roots 
had long since been severed and were now seen as a continuation 
of the practices of the Prophet and his Companions. Just as Islam 
conjoined people of diverse cultures under one religion, the signifier 
"waqf" fused elements of various institutions-the res sacrae, the piae 
causae, the fidei commissum, the ruviinagiin, the heqdesh, the ~aram, the 

Introduction to Islamic Law, 204; Hallaq, "Considerations on the Function and Character 
of Sunn! Legal Theory," 682; Libson, "On the Development of Custom," 138, 
150-152. Libson writes that "isti~siin ... became a common means for assimilating 
custom and usage." The Islamic tradition also recognizes the role of isti~siin as a 
conduit for customary practices. See al-Sarakhsf, Al-Mabsiit, 15: 90 (defining isti~siin 
as "analogy abandoned in favor of custom" (al-qiyiis yutrak bi'l-'uif)). 

74 The difficulty of distinguishing between foreign and Islamic practices arises in 
other contexts. For example, how should one classify a Sassanian land tax adopted 
by the 'Abbasid bureaucracy? Is this tax still "foreign" or is it now "Islamic"? 
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~ima-under a new rubric that incorporated the diverse range of 
trust practices found among the populations of the Near East. 75 This 
fusion may explain why so many different theories have been advanced 
for the origins of the institution: echoes of all these foreign and 
indigenous practices can be heard in the waqf. 

\'Vhether the presence of these foreign antecedents makes the waqf 
a "borrowed" institution ultimately turns on how one defines the 
term "Islamic" in Islamic law. Clearly, the description of legal devel­
opment presented here diverges sharply from the traditional view 
that Islamic law was more or less fully developed during the lifetime 
of the Prophet. But this description also diverges with how histori­
ans have traditionally approached the question of foreign influences, 
which labels the slightest hint of foreign law as "borrowing." If one 
reconceptualizes the practices of second- and third-century Muslims 
as "Islamic" regardless of the "foreign" origins of these practices, 
then there may be no (conscious) borrowing at all. 

Examining the relationship between the practices of ordinary Mus­
lims and the resultant law of waqf restores some balance to analy­
ses of Islamic law's formative period. Perhaps due to the nature of 
the source base, there is a tendency among studies of early Islamic 
law (including this one) to focus on the juristic class and treat the 
law as an autonomous, insular discourse. In reality, the history of 
the waqf suggests that Islamic society, by creating facts on the ground, 
shaped the Islamic law of pious endowments as much as its jurists 
did, a phenomenon observed in other areas of Islamic law as well. 76 

75 The ~adzths performed a similar function by providing an Arab-Islamic past to 
practices and legal concepts from other cultures. 

76 Other historians have observed that social realities influenced the development 
of Islamic law, especially in those areas not explicitly mentioned in the Qur'an. 
Brunschvig, for example, noted the influence of existing social practices in his analy­
sis of the laws surrounding legal majority, paternity disputes, and the status of slaves 
and women. Robert Brunschvig, "Considerations sociologiques sur le droit musul­
man ancien," in Etudes d'lslamologie (Paris: G.-P. Maisonneuve and Larose, 1976), 2: 
119-31. Udovitch, in his discussion of the l_Ianaff law of commercial practice, com­
mented on the willingness of early l_Ianaff jurists to yield to "practical necessity" 
and to define the law of commercial partnerships very broadly. Udovitch argued 
that through the use of isti~siin, or judicial preference, l_Ianaff jurists were able to 
bring the customary practices of second- and third-century A.H. Muslim merchants 
into the sharf'a: 

Rather than insist on the rigid application of legal norms and risk thereby 
almost certain violation of an untenable and unenforceable prohibition, they 
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Although the lawyer class would ultimately define the precise para­
meters of this institution, the creation of the "waqf" as a distinctly 
Islamic legal institution was the culmination of a long, organic process 
that began with the practices of the Muslim community and stretched 
over several generations. 77 

II. Imposing Tmninological Order 

Given the organic development of Islamic law, by the late second­
and early third-century A.H., there would have existed general ter­
minological and definitional confusion in the area of trust law. The 
waqf treatises give voice to this confusion in the efforts of their authors 
to clarify the terminology and to define the legal parameters of the 
waqf. These efforts involved not only defining the waqf positively, but 
also determining the legal boundaries that distinguish a waqf from 
other categories of property and methods of property conveyance. 
The waqf treatises reveal that the struggle to impose order on a range 
of legal terms extended beyond the waqf to include discussions about 
the meanings of charity, gift, bequest, inheritance, and transfers made 
during one's final death-sickness. 

yielded, not unwillingly, it would appear, to the prevalent commercial custom 
and included this contract within the pale of legally sanctioned practice .... 
They did not ... develop their legal norms in splendid isolation from, or total 
disregard of, their surroundings. 

Abraham L. Udovitch, "The 'Law Merchant' of the Medieval Islamic ·world," in 
Logic in Classical Islamic Culture, ed. Gustave E. von Grunebaum (Wiesbaden: Otto 
Harrassowitz, 1970), 118-19. 

77 There remains the possibility that the waqf is an institution that evolved inter­
nally amongst Muslim jurists and incorporated frw, if any, foreign or pre-Islamic 
influences. Although I cannot categorically rule out this possibility, I believe the 
evidence points to the contrary because there are several inter-related factors which 
argue in favor of cross-cultural influence. First, the scope of the Arab conquests 
guaranteed that Islamic law did not emerge in isolation, but rather in a culturally 
diverse environment. Second, it is known that many jurists were not ethnically Arab, 
raising the possibility that they brought with them knowledge of practices from 
other Near Eastern cultures. Third, the documents from the Cairo Geniza illustrate 
that cross-cultural influences did occur between different religious legal systems. And 
lastly, Islamic civilization has demonstrated itself to be a highly incorporative cul­
ture. Even a traditional modern historian such as Mohammad Othman has asserted 
that the waqf probably received its inspiration from non-Arabian practices. Othman, 
"Origin of the Institution of Waqf," 6-7. 
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Defi,ning the Waqf 

In using the signifier "waqf," Hilal and al-Kha~~af were not simply 
picking one word from a number of possible candidates. Rather, the 
employment of this signifier arose in conjunction with the effort to 
define more precisely the legal distinctions between different types 
of "non-waqf" charity such as ~adaqa and :;.akat. Hilal's introduction 
is concerned specifically with resolving these terminological issues. In 
this introductory chapter, Hilal explores the semantic and legal dis­
tinctions between terms such as ~adaqa, ~ubs, and mawqufa in order 
to differentiate which combinations of words fall under the rubric 
of "waqf." The result is a clearly demarcated line between pious 
endowments/trusts and other related forms of charity and property 
conveyance. 

The first issue Hilal addresses is whether the phrase, "This land 
of mine is a ~adaqa" constitutes a pious endowment or a simple char­
ity. Hilal, citing Abu I:Ianifa (d. 1501767), begins the discussion by 
differentiating between the two terms: 

Abu I:Ianifa, God's mercy be upon him, said: If a man says, "This 
land of mine is a !adaqa," and specifies its location, demarcates its bor­
ders, and does not add anything to this [statement], then it is proper 
for him to give its principal away as alms to the poor and the desti­
tute or to sell [the principal] and give away its value (lit. "price") as 
alms to the destitute (innahu yanbaghz an yata!addaqa bi-a!lihii 'alii alfuqarii'i 
wa' l-masiikfni aw yabf'ahii wa yata!addaqa bi-thamanihii 'alii al-masiikzn). But 
this is not a waqf,78 and this is our opinion. 79 

The problem for the reader of this passage is that the distinction 
Abu I:Ianifa draws between a !adaqa and a waqf is not deducible 
from the given text. Unless one possesses a priori knowledge of the 
precise definition of a waqf, it is virtually impossible to discern that 
the issues of ownership and perpetuity underlay Abu I:Ianifa's judg-

78 The use of the term "waqf" in this quotation may not be an authentic repro­
duction of Abu I:Ianffa's speech. This term appears to have been used rarely in 
early legal discourse, which suggests that Abu I:lanffa's utterance of the term "waqf" 
may be anachronistic. Since the purpose of Hilal's introduction is to define the legal 
parameters of a waqf vis-a-vis other forms of charity such as the Jadaqa, Hila! may 
have found it useful to have Abu I:Ianffa differentiate between the terms "Jadaqa" 
and "waqf" in order to set the stage for the next several pages of discussion in the 
Ahkam al- Waqf 

79 Hila! al-Ra'y, Ahkam al-Waqf, 2. 
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ment that the statement "This land of mine is a fadaqa" does not 
create a waqf.80 Our confusion, however, is shared by the qultu figure, 
who steps forward and asks Abu l.fanifa why he draws this distinction: 

Why do you say this [i.e., that it is not a waqf] if he says, "This land 
of mine is a fadaqa," and does not add anything to this, but never­
theless gives it away as alms for the poor and the destitute? (taJaddaqa 
bi-hii <a/ii alfuqarii,i wa,l-masiikfn).81 

As Hilal's treatise illustrates, answering this question required defining 
the legal meaning of fadaqa-a term which had come to have sev­
eral contradictory significations by the third Islamic century.82 

$adaqa 

Although explicating the difference in meaning between a fadaqa 
and a waqf is a central focus of Hilal's introduction, the historical 
context behind the evolution of these two terms is largely absent 
from his work. While Islamic law would eventually define fadaqa as 
a voluntary form of alms-giving whose qualities and amounts are 
indeterminate, early usage of the term indicates that it was a manda­
tory, state-collected alms-tax rather than a voluntary charity. For 
example, 'Umar b. 'Abd al-'Aziz (d. 1011720) equated the plural 
form "fadaqiit" with a state-collected alms-tax: 

And as for the Muslims, the only obligation incumbent upon them is 
the alms of their properties (fa-ammii al-muslimiln fa-innamii <a/oyhim 
fadaqiitu amwiilihim). When they pay it to the Treasury (bayt al-ma!), 
they receive a written indemnity (hara, a), and nothing more is incum­
bent upon them in this matter with respect to their properties for that 
year.83 

80 According to Abu l:lanffa, a perpetual endowment could not exist, because 
property remained in the possession of its founder and was subject to the rules of 
the Islamic inheritance system when the founder died. This opinion was not fol­
lowed by his companions MuJ:iammad b. al-I:Iasan al-Shaybanf and Abu Yusuf. 
EI2, s.v. "Wakf," R. Peters, 11: 62. 

81 Hila! al-Ra'y, Abkiim al-Waqf, 2. 
82 The Arabic meaning of Jadaqa as "charity" or "alms" appears to have been 

appropriated from the Hebrew Jediiqii. Franz Rosenthal has examined the process 
by which the Hebrew Jediiqii acquired a meaning of "charity" and then became a 
loan-word for the Islamic usage of ~·adaqa. See Rosenthal, "Sedaka, Charity," Hebrew 
Union College Annual 23/1 (1950-51), 411-30. 

83 'Abd Allah b. 'Abd al-I:lakam, Sirat 'Umar b. 'Abd al-'Azzz (Damascus, 1964), 
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Similarly, in the Kitab al-Kharaj of Abu Yusuf (d. 182/798) the term 
"Jadaqat" is used for a levy on camels, cattle, sheep, and horses.84 In 
the Qur'an, the term is further differentiated. In two places, the sin­
gular form Jadaqa means voluntary charity,85 while in the only pas­
sage in which the Qur'an speaks directly of an official duty to 
distribute alms, the plural form is used.86 

This terminological confusion concerning Jadaqa is further magni­
fied in early juristic writings and ~adith collections. Often, the term 
Jadaqa is used synonymously with zakat, the term we now associate 
with an alms-tax fixed by law. For example, ~adiths in the $a~i~ of 
al-Bukhar1 reveal that the word Jadaqa is used just as often as zakat 
in discussions of the alms-tax.87 In the Muwatta, of Malik b. Anas, 
the term Jadaqa is employed frequently in a chapter entitled Kitab 
al-:{,akat.88 Interestingly, Malik understood the two terms as distinct 
taxes on different types of property.89 In the Muwatta, the term Jadaqa 
is affixed to agricultural goods such as livestock90 while the term zakat 
is used for precious metals such as dirhams, gold and silver. 91 But it 

98. My translation closely follows a translation published by H. A. R. Gibb, "The 
Fiscal Rescript of 'Umar II," Arabica 2 (1955), 1-16. 

84 Ya'qub b. Ibrahim Abu Yusuf, Kitiib al-Khariij (Cairo: al-Matba'a al-Salafiyya, 
1962), 76-77. In his study of early Islamic 'Iraq, I:Iusam Qawam el-Samarraie has 
observed that second- and third-century Muslims frequently used the terms "Jadaqa" 
and "Jadaqiit" to denote a tax levy. El-Samarraie, Agriculture in 'Jriiq During the 3rd 
Century, A.H. (Beirut: Heidelberg Press, 1972), 154-55, 195-96, 205. Likewise, the 
second-century Ba~ran qiid'i, 'Ubayd Allah b. al-I:Iasan al-'Anbarf (d. 1681785) wrote 
a letter to the 'Abbasid caliph al-Mahdi (158-1691775-785) in which he encour­
aged the caliph to pay more attention to the levy and administration of "Jadaqiit 
taxes." MuJ::iammad b. Khalaf Wakf', Aklzbiir al-0,Jli/.iih, ed. 'Abd al-'Azfz Mu~tara 
al-Maragh! (Cairo: Matba'at al-Istiqama, 1947-50), 2: 97-107. Cited in Zaman, 
"The Caliphs, the 'Ulamii", and the Law, 7-8. 

85 Qur'an 4.114, 2.196. 
86 Qur'an 9.58, 9.60; Rosenthal, "Sedaka, Charity," 421. 
87 Al-Bukhari, Shar~ $a~'i~ al-Bukhiin li'l-Zarrilq al-Fiis'i (Cairo: Matba'at I:lasan, 

1973), 3: 510-13. 
88 Malik b. Anas, Al-Muwatta' (Beirut: Dar al-Nara'is, 1977), 162-93, esp. 1 72-91. 
89 EI2, s.v. "$ada~a," T. H. Weir and A. Zysow, 8: 711. 
90 Malik b. Anas, Al-Muwatfa', 172-80. Malik discusses Jadaqa in terms of cattle, 

cows, horses, sheep, and camels. 
91 Malik b. Anas, Al-Muwatta', 163-66. While Malik used the term zakiit in ref­

erence to gold, dirhams, precious metals and treasure, the earlier fiscal rescript of 
'Umar b. 'Abd al-'Azfz used the term Jadaqa to refer to both agricultural products 
and precious metals: "The Messenger of God announced that alms owed on prop­
erties should come from cultivation, cattle, gold and silver (fa-bayyana rasillu alliihl 
Jadaqiiti al-amwiili al-~arthu al-mawiishf al-dhahabu wa'l-wariqu)." 'Abd Allah b. 'Abd al­
I:Iakam, Sfrat 'Umar b. 'Abd al-'Azzz, 96. 
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is difficult to see how this distinction led to the eventual designation 
of Jadaqa as a voluntary charity and zakat as a state-sponsored tithe. 

This lack of terminological clarity created a definitional problem 
when the term Jadaqa was used to designate a waqf. For example, 
the following badzth from the introduction to al-Kha~~af's waqf trea­
tise relates a debate concerning the first "waqf" in Islam. Although 
the term "Jadaqa" is used in lieu of "waqf", the two objects discussed 
in the narrative-the seven gardens of the Prophet, and 'Umar's 
property in Thamgh~-were later considered by all Islamic authori­
ties to have been waqfi: 

WakI' b. al-JarraJ.i-Sufyan-Abu lsJ.iaq-'Amr b. al-I:Iarith al-Khuza'I 
(the brother of Juwayriyya bt. al-I:Iarith, wife of the Prophet): He said: 
The Messenger of God did not leave anything behind except his don­
key, his sword and land which he left as a !adaqa. Abu Bakr (i.e., al­
Kha~~af)92 said: There was a difference of opinion among us concerning 
the first !adaqa in Islam. Some of them said the first !adaqa in Islam 
consisted of the !adaqiit of the Messenger of God which were seven 
gardens (al-sab'a al-bawii'it), and then after this, the !adaqa of 'Umar b. 
al-Khattab in Thamgh, at the time of the return of the Messenger of 
God in the year seven A.H.93 

The habit of referring to early Islamic waqfi as "Jadaqas" appears to 
have been engrained in the minds of the second- and third-century 
Muslims. For example, in another set of bad'iths from al-Kha~~af's 
introduction, the "waqf" of 'Ali b. AbI Talib is continually referred 
to as the "Jadaqa of 'All."94 This same set of bad'iths informs us that 
the fadaqa of 'Ali imitated the Jadaqa of 'Umar b. al-Khattab. 95 Even 
Hilal, who is generally careful not to use the term Jadaqa when he 
means waqf, momentarily succumbs to the common parlance of his 
era and refers to the waqf of 'Umar as a "Jadaqa."96 

To add further to this terminological confusion, the waqf treatises 
delineate two different types of Jadaqas--one that more closely resem­
bles a waqf and another which shares attributes with a hiba, or simple 

92 An editor's note informs us that this Abu Bakr is Abu Bakr b. 'Amr al­
Shaybanl, who is more commonly known as al-Kha~~af, the author of the A~kiim 
al-Awqiif Al-Kha~~af, A~kiim al-Awqiif, 4, n. 1. 

93 Al-Kha~~af, AMiim al-Awqiif, 4. 
94 Al-Kha~~af, A~kiim al-Awqiif, 10, in four places. 
95 Al-Kha~~af, A~kiim al-Awqiif, 10. 
96 Hila! al-Ra'y, AMiim al-Waqf, 72, in two places. 
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gift. The former resembles a waqf in that the principal and yields 
are separated, and only the usufruct of the property is given away 
to charity. This type of ~adaqa could continue for several years, but 
unlike a waqf, the principal of this ~adaqa was not rendered inalien­
able in perpetuity through sequestration, but rather remained in the 
possession of the founder. When the founder of the ~adaqa died, the 
charity ceased, and the property that had been made a ~adaqa was 
distributed to the founder's heirs and/ or legatees according to the 
laws of intestacy and testacy. When a ~adaqa functioned as alms­
giving, however, it correlated more closely with a charitable hiba in 
which the principal of the object was transferred completely to another 
person. \\Then such a transaction occurred, any rights belonging to 
the heirs ceased at the moment of transaction. 

Delving into this terminological quagmire restores some of the his­
torical context for the A~kiim al- Waqf. Based upon the surviving ~adzth 
record, it seems clear that during Hilal's lifetime properties existed 
which people referred to as ~adaqas, but which conveyed the mean­
ing of a perpetual pious endowment. For example, Hilal himself dis­
cusses the "~adaqa of 'Umar,'' but it is clear from the context of his 
discussion that this property is what would subsequently be desig­
nated a "waqf."97 \Vhile the terminological meaning of such famous 
endowments might have been self-evident, it probably was clear to 
jurists that failure to clarify this terminology would lead (or had 
already led) to legal confusion. For instance, what if the neighbors 
of a deceased man came to the local qiirj,l alleging that the dece­
dent had made the yields of his date-palm trees a "~adaqa" on their 
behalf, while the children of the decedent asserted that their father 
had intended this ~adaqa to be only a temporary charity, and hence, 
the yields and principal should pass to them as an inheritance? Should 
the qiir/l declare the ~adaqa to be a perpetual pious endowment for 
the decedent's neighbors, or an inheritance for his heirs? Furthermore, 
if a ~adaqa encompassed only agricultural products, as suggested in 
Malik's Muwatta>, did this restriction preclude the possibility of des­
ignating a residence or a mosque as a pious endowment? And lastly, 

97 Hila! al-Ra'y, Ahkiim al-Waqf, 72-73. In this section, Hila! refers to 'Umar's 
waqf both as a ~adaqa and a waqf This property is clearly a perpetual pious endow­
ment, because Hila! discusses the provisions 'Umar made for the continued admin­
istration of this property after his death and the inter-generational transfer of the 
property to his daughter, J::laf~a. 
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to whom could alms be given? Was a Jadaqa limited strictly to the 
poor? Could it include the rich? One's relatives? Travelers? The 
Holy War? The terminological ambiguity surrounding the word 
"Jadaqa" would have created an almost impossible situation for the 
qar/,'i presiding over such a case.98 

By beginning his treatise with the statement that a Jadaqa is not 
equivalent to a waqf, Hilal creates, at the outset, a distinction between 
these two terms. As the dialogue between the qultu and qala figures 
continues, it becomes clear that a waqf is a perpetual form of char­
ity enforceable by the qiir/,'i, whereas a Jadaqa is a charity that exists 
only during the lifetime of the founder and is not compulsory. At 
different points in the introduction, the qala figure (Hilal) reminds 
the questioner of this distinction by highlighting the non-compulsory 
quality of a Jadaqa: 

I said: What is your opm1on if he was alive and did not give alms 
(lam yat(l!addaq bi) from this [,sadaqa]. Is it proper for the qiief,z 
to compel him to give alms from this or to come between him 
and his property or land which he made a ,sadaqa? 

(He said: It is not proper for the qii¢z to come between him and his 
property or land which he made a ,sadaqa).99 But he should be 
informed with regard to that which is between him and between 
God to give it away as [voluntary] alms. But he [the qii¢l] 
should not compel him in this matter. 100 

Likewise, at another point in the introduction Hilal characterizes the 
statement, "This land of mine is a Jadaqa,'' as a nadhr, or solemn 
pledge. IOI Again, the implication of defining Jadaqa in this manner is 
that the pledge is between the founder of the Jadaqa and God. 
Consequently, whether the founder actually fulfills this pledge is some­
thing for God to judge rather than the qar/,'i. This process of termi­
nological definition reaches its conclusion in another qultu-qiila dialogue 
mid-way through the introduction. In what turns out to be the final 
discussion of this matter, the qultu figure queries the qala figure about 

98 The difficulty of resolving such cases would have also hampered the qa¢f's 
ancillary function of resolving communal tensions and re-establishing communal har­
mony. See Powers, Law, Sociery, and Culture in the Maghrib, 82 (on the qii¢f's role in 
the settling of intra-community disputes). 

99 This sentence is not in the "Madina" version of the Abkam al-Waqf Hila! al­
Ra'y, A~kiim al-Waqf, 3, n. I. 

100 Hila! al-Ra'y, A~kiim al-Waqf, 3. 
101 Hila! al-Ra'y, A~kiim al-Waqf, 7. 
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a ~adaqa whose charitable ends are clearly specified. This question 
provides an opportunity for the qala figure (Hila!) to once again 
reassert that a ~adaqa constitutes a voluntary, non-perpetual, inter vivas 
charity whose enforcement is left to God: 

I said: What is your opinion if it were the case that he said, "This 
land of mine is a !adaqa for orphans," or he said, "A !adaqa 
for different types of charity, welfare, the pilgrimage, the lesser 
pilgrimage, and general charity"? (!adaqa ft w1!]uhi al-birri wa'l­
khayri wa' l-~ajji wa' l-'umrati wa' l-sabzl) 

He said: All of this is invalid and it is not a waqf, but we instruct 
him, with regard to that which is between him and between 
God, the Exalted, to implement this. But we do not compel 
him to do this. And if he dies before implementing this, then 
it becomes an inheritance for his heirs. 102 

Waqf = $adaqa + Mawqufa 

One would presume that if the statement, "This land of mine is a 
!adaqa,'' defines a voluntary, non-perpetual charity, then the state­
ment, "This land of mine is a waqf," would refer to a perpetual, 
charitable endowment enforceable by a qar/,l. Curiously, it is not that 
simple. In the Abkam al- Waqf, the reader learns that the statement, 
"This land of mine is a waqf," does not create a valid waqf. 1o:i 

Hila! does not permit the statement "This land of mine is a waqf" 
to create a valid waqf because the term "waqf" contains potential 
elements of ambiguity. Although it is common to think of the term 
"waqf" as simply a noun, it also expresses a verbal action meaning 
"to prevent or to restrain." 1o+ As a consequence of this dual mean­
ing, the declaration, "This land of mine is a waqf," is subject to two 
interpretations. On the one hand, it can refer to the designation of 
a perpetual, charitable pious endowment. On the other hand, it can 
be understood to mean that the person's land has been removed 
from the normal transactions of property conveyance without there 
being any charitable purpose to this action. Under the former inter­
pretation the land is a "waqf," while in the latter usage it is not. To 

102 Hila! al-Ra'y, A~kam al-Waqf, 11-12. 
103 Hila! al-Ra'y, A~kam al-Waqf, 4. 
111+ El1, s.v. "Wa~f," W. Heffening, 4: 1096. 
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illustrate this point, Hilal notes that the statement, "This land of 
mine is a waqf," is equivalent to saying, "This land of mine is 
mawqilfa," or "This land of mine is mabbusa." That is to say, the 
founder has stipulated only that the property is sequestered or immo­
bilized from commercial transactions. 105 In neither case, according 
to both Hilal and Abu l:fanifa, do these two expressions designate 
a ~adaqa or a waqf, because no charitable disposition for the prop­
erty has been specified. 106 Hilal notes that only Abu Yusuf believed 
that the declaration, "This land of mine is a waqf," created a valid 
pious endowment because he held that the terms mawqilfa and waqf 
signified "for the destitute" (li' l-masakin) and, therefore, implicitly des­
ignated a specific charitable purpose. 107 

If the expressions, "This land of mine is a ~adaqa,'' and, "This 
land of mine is a waqf," fail to designate a valid waqf, Hilal con­
cludes that the intermingling of these two expressions establishes a 
pious endowment: 

I said: And if he says, "This land of mine is a !adaqa mawqufa"? 
He said: It is permitted. He sequesters its principal and gives its yields 

as alms for the destitute in perpetuity (yuqifU a!lahii wa yata,md­
daqu bi-ghallatihii <alii al-masiikini abadan). And there is no possi­
bility for revocation, and it is made inalienable for God in 
perpetuity (takuna mawqiifan li' lliihi abadan) according to the con­
ventions of a valid waqf (al-waqf al-ja'i:::,). 108 

The distinction that Hilal draws between a ~adaqa, a waqf, and a 
~adaqa mawqilfa is more than a semantic game. By defining ~adaqa as 
charity and mawqilfa as that which has been made inalienable, or 
removed from commercial transactions in perpetuity, 109 Hilal points 

105 Although this statement conveys the literal meaning of "This land of mine is 
mawqufa!mabbusa," it is not entirely clear what Hila! envisions when he speaks of 
property that has become "mawqqfa" or "mabbusa." Other than creating a pious 
endowment, I am not certain under what conditions a person would be permitted 
to remove property from commercial transactions. As a result, Hilal's use of these 
phrases may be more theoretical than grounded in reality. 

rno Hila! al-Ra'y, Abkiim al-Waqf, 4. 
107 Hila! al-Ra'y, Abkiim al-Waqf, 4. 
108 Hila! al-Ra'y, Abkiim al-Waqf, 6. 
w9 The term mawqufa, unlike the term Jadaqa, does not appear to have had a 

multiplicity of meanings. However, the concept of sequestering property would 
appear, on its face, to be broad enough to encompass restrictions on property trans­
fers that fell short of making the property inalienable. 
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out that a waqf must contain both of these elements (in any order) 110 

to be considered valid. The absence of one of these elements turns 
the property into either a charity (;adaqa) or a sequestered/immobi­
lized property (mawqufa). Hila.l's conclusions on this matter can be 
expressed through the following equation: a valid waqf = charity 
(;adaqa) + inalienability /perpetuity (mawqufa). 

flubs/ flabzs/ Mabbusa! Mubarrama 

The early Muslim community also employed the terms "bubs/ babls! 
mabbusa" and "mubarrama" when referring to endowments that Hila! 
and al-Kha~~af would later call waqfe. 111 For example, in the Kitab 
al-Umm, al-Shafi'! devotes a long section to pious endowments in his 
chapter on preemption (Kitab al-Shupa). Although al-Shafi'! does 
employ the term waqf during the course of his discussion, 112 he eschews 
this word for the sub-titles to this chapter. Instead, the Kitab al-Shuj'a 
contains sections entitled "al-abbas," "al-khilaf fi)l-;adaqiit al-mubarramiit," 
"al-khilaf fi)l-bubs wa-h-iya al-;adaqat al-mawqufat," and "wathzqa fi)l­
bubs."113 Similarly, the badzths in the introduction to al-Kha~~af's trea­
tise demonstrate the extent to which the term "bubs" was utilized to 
signify a waqf. In another badzth concerning the first "waqf" in Islam, 
the terms ;adaqa and bubs are used interchangeably to denote a pious 
endowment: 

Mul_iammad b. 'Umar al-WaqidI-'Utba b. Jubayra-al-I:Iusayn b. 
'Abd al-Ra}:iman b. 'Amr b. Sa'd b. Mu'adh: He said: We asked about 
al-bubs, the first bubs in Islam, and someone said that the ~adaqa of the 
Messenger of God was the first [thing to be] sequestered (bubbisa) in 
Islam. And this is the opinion of the Helpers. 114 

Semantically, the terms bubs, babzs, mabbusa, and mubarrama have their 
parallels in the terms waqf and mawqufa. Just as a waqf expresses the 
idea of "restraining" property such that it becomes inalienable, to 
make an object a bubs is to "sequester" it. Likewise, property that 
is mawqufa has become inalienable, sequestered (babls, mabbusa), or 

110 Hila! al-Ra'y, A~kam al-Waqf, 12. 
111 Whether the terms ~ubs, ~abfs, ma~busa, and mu~arrama originally had distinct 

meanings seems to have become a moot point by the third century A.H. 
112 Al-Shafi'!, Kitah al-Umm, 4: 55. 
113 Al-Shafi'!, Kitab al-Umm, 4: 51-61. 
11 " Al-Kha~~af, A~kam al-Awqaf, 4. 
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inviolable (mul.zarrama). These semantic parallels were not lost on Hila.I. 
In defining the terms ~ubs, ~abzs, ma~busa, and mu~arrama, Hila.I chan­
nels their meaning into the last term in the "waqf = ~adaqa + mawqiija" 
equation. At the end of a long expository passage which introduces 
the verb ~abbasa, Hila.I defines the term ~ubs in the same way that 
he defined waqf, declaring that he will not validate a pious endow­
ment until the founder "brings together the two words al-~adaqa and 
al-~ubs." 115 Hila.I then eliminates any latent ambiguity created by this 
multiplicity of terms by conflating ~ab'is, ma~busa and mu~arrama with 
the already defined mawqufa: 

I said: What is your opinion if he says, "bab'is ~adaqa," or says, "~adaqa 
bab'is"? 

He said: This is permitted according to what I have described to you. 
I said: What is your opinion if he says, "This land of mine is a m~busa 

~adaqa," or he says, "~adaqa mu/:zarrama"? 
He said: This is permitted according to what I have described to you, 

in our opinion ... And Abu Khalid Yusuf b. Khalid116 said that 
"his speech 'mubarrama' and 'mawqufa' are equal .... " 

I said: What is your opinion if he says, "This land of mine is a bab'is 
waqf," and he does not add anything to this? 

He said: This is invalid and not permitted in our opinion, nor in the 
opinion of Abu I:Ianffa, may God be pleased with him. 

I said: But why do you say this? 
He said: Because the meaning of his speech "waqf," and the mean­

ing of his speech "babfs" are equivalent. So, it was as if he had 
said, "This land of mine is a waqf," and this is invalid and not 
permitted in our opinion. 

I said: And likewise, what if it were the case that he said, "It is 
mubarrama bab'is," or "babzs muf:zarrama"? 

He said: Yes, this is also not permitted because he mentioned seques­
tration of the principal (bahs al-~l), but did not specify [a beneficiary] 
for the yields. So for these reasons, I would make it invalid. 

115 Hilal al-Ra'y, AMiim al-Waqf, 7. 
116 Abu Khalid Yusuf b. Khalid was reportedly a follower of Abu I:Ianffa and is 

credited with being among the first to bring the ideas of Abu I:Ianffa to Ba~ra. He 
reportedly wrote a book on contracts (Kztiib al-Shuruf) and was alleged to have been 
a Jahmite. Yusuf b. Khalid's biographical entry (tarjama) has nothing positive to say 
about him as a transmitter of &adfth (mu&addith). He is accused of being a liar (kadh­
dhiib), weak (tf,a'if) and unreliable (laysa bi-thiqa), which led some mu&addithiin to 
refuse to record his &adith (lii yaktubu &adfthahu). Ibn I:lajar al-'Asqalanf, Tahdhzb al­
T ahdhzb, l l: 4 l l-13. The disparaging tone of Yusuf b. Khalid's tarjama and his 
alleged association with the Jahmiyya may be a reflection of his close association 
with Abu I:Ianffa and the ~Mb al-ra'y. 
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I said: And what if it were the case that he said, "This land of mine 
is mawqfifa ~abfs mu~arrama, that is not to be sold, given away as 
a gift, or inherited," and he did not add anything to this? 

He said: This and the previous example are equivalent to one another. 
And it is not permitted until he includes a meaning of ~adaqa, or 
the destitute, in addition to the sequestration of the principal. ... 117 

Under Hilal's terminological rubric, the term "waqf" is not a self­
defining term, but consists of two concepts-,wdaqa and mawqufa, 
which, when juxtaposed with another, make the property a pious 
endowment in perpetuity. Reliance on these terms, however, posed 
certain problems. In the case of ~adaqa, the term had acquired a 
multiplicity of meanings within Islamic culture. In the case of mawqufa, 
there were additional terms-bubs, babfs, mabbusa, and mubarrama­
that might or might not mean the same thing. A legal order in 
which so many terms have multiple or ambiguous meanings is a 
prescription for chaos. The waqf treatises eliminated this ambiguity 
by (i) creating a new signifier-the "waqf"-to distinguish these pious 
endowments from other related forms of charity and gifts; and (ii) 
bringing clarity and terminological order to the underlying legal con­
cepts-~adaqa and mawquja-that formed the institution. 

Charitable Elements 

If the first part of Hilal's introduction is concerned with conflating 
the meanings of various terms into the "waqf = ~adaqa + mawqufa" 
equation, the second half focuses on defining the inter-relationship 
between charity, inalienability and perpetuity. In order for a waqf to 
be valid, Hilal argues that the charitable remainder of the endow­
ment must be a special kind of charity that has no possibility of 
extinction. Consequently, a waqf designated exclusively for one's fam­
ily members would not be considered valid, because the extinction 
of one's family line is possible. And if this extinction occurred, then 
the endowment's remainder interest would be without a charitable 
purpose: 

I said: What is your opinion if someone says, "This land of mine is 
mawqufa for my children and my descendants"? 

117 Hila! al-Ra'y, A~kiim al-Waqf, 7-8. 
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He said: This is not permitted because he did not specify its ultimate 
disposition for the destitute (li'l-masakin), nor did he make any 
explicit or implicit reference to fadaqa and the destitute. However, 
if he had said, "!adaqa mawqufa," the destitute are implied in his 
speech "!adaqa,'' and it would be permitted. 

[I said]: And likewise if it were the case that he said, "This land of 
mine is mawqufa and it may not be sold, nor given away as a 
gift, nor inherited by my children and my descendants"? 

He said: Yes, this and the previous example are equivalent to one 
another. And it is something which is not permitted unless he 
says "!adaqa" and makes its ultimate disposition for the destitute. 118 

Other categories of charity that Hilal holds to be eternal are waqfe 
designated for travelers (ibn al-sab'il), the Holy War (al-jihad), the 
manumission of slaves (<itq al-riqiib), and orphans (al-yatiimii). 119 But 
in each of these cases, the categories of charity must be defined 
broadly enough so that extinction is not possible. As a result, while 
a waqf for orphans would be considered valid, a waqf for the orphans 
of a specific tribe would not: 

I said: And likewise, what if it were the case that he said, "This land 
of mine is mawqufa for the orphans of the Banu so-and-so," and 
they are part of his tribal group and they are allotted a share? 

He said: The waqf is invalid. Do you not see that if they die out, the 
ultimate disposition of the waqf would not be known. And this 
has the same status as his speech, "mawqufa for so-and-so" to 
which he did not add anything. And this is invalid and not per­
mitted because he does not say "!adaqa,'' nor designate its ulti­
mate disposition for the destitute, nor designate it for one of the 
several types of charity (wujuh al-birr) which are incapable of 
becoming extinguished. 120 

At the heart of the above discussions is the issue of temporality. 
While the "waqf = ~adaqa + mawqufa" equation remains the basis for 
Hilal's conclusions, this section expands the meaning of this equation 
to encompass future points in time. It is not enough that a chari­
table purpose and a state of inalienability exist at the beginning of 

118 Hila! al-Ra'y, AMiim al-Waqf, 10. 
119 These categories of charity closely resemble those mentioned in Qur'an 9.60: 

the poor (al-fuqarii'), the destitute (al-masiikzn), slaves (al-riqab), debtors (al-gharii'im), 
the Holy War (fl sabzl Allah), and travelers (ibn al-sabfl). The Qur'an also contains 
many injunctions to show kindness and charity to orphans. See Qur'an 2.220. 

120 Hila! al-Ra'y, A~kiim al-Waqf, 11. 
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the endowment's creation, these two elements also must have the 
potential to co-exist, in perpetuity, "until God inherits the heavens 
and earth which belong to Him as an inheritance." 121 

17ze Herrneneutical Tum 

The means by which Hilal created his terminological categories con­
stitute an excellent example of l:fanafi122 rationalism, or ra). Although 
Hilal cites the precedents of early Companions to support his con­
tention that perpetual, charitable endowments are legal, 123 his dis­
cursive reasoning is not derived from hadzths. In fact, the "waqf = 
~adaqa + mawqufa" equation that forms the terminological starting­
point for Hilal's discussion of the waqf is constructed without any 
reference to Prophetic or Companion precedents. 

Hilal, however, inadvertently created an intellectual problem for 
Muslim jurists by not integrating or harmonizing the practices and 
terminologies of the early Muslim community-as expressed in the 
hadzth~with his legal formulations. While Hilal's legal reasoning pro­
vides a clear and precise terminological foundation for the estab­
lishment of pious endowments, the rigor with which he defined his 
categories placed those "waqfe" established by the first generation of 
Muslims outside the limits of permissibility. For example, if the 
Prophet's gardens are considered a "hubs" and 'Umar's property a 
"~adaqa," then, according to Hilal's terminological categories, each 
of these figures improperly designated a pious endowment. Hilal, 
who appears to have been aware of this problem, attempted to bring 
these early endowments into accord with his waqf equation. In the 
following passage, he anachronistically refers to the endowments of 
the early Companions as "waqfe" even though the hadzths recorded 
in the Ahkiim al-Awqiif of al-Kha~~af demonstrate that these endow­
ments were more often referred to as a "~adaqa" or a "hubs:" 121 

121 Hila! al-Ra'y, A~kiim al-Waqf, 8. This phrase appears to be a paraphrase of 
Qur'an 3.180 and 5 7 .10. Qur'an 3.180 states, "It is God who will inherit the heav­
ens and the earth," while 5 7 .10 states, "God alone will inherit the heavens and the 
earth." 

122 As discussed in the introduction to chapter one, it may be anachronistic to 
apply the term "J::Ianafl" to third-century jurists and their legal reasoning. 

m Hila! al-Ra'y, Ahkiim al-Waqf, 6-7. 
12+ Al-Kha~~af, A(lkiim al-Awqiif, 4-12. 
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[A]nd 'Umar made [his property] a waqf according to the directives 
of the Messenger of God. And 'Ali b. Abf Talib, al-Zubayr b. al­
'Awwam, and others from among the Companions of the Prophet 
made waqfe. 125 

Hilal's attempt to mediate between these early Islamic usages and 
the waqf terminology developed in his treatise may have been per­
ceived as less than satisfactory. In particular, the introduction to the 
Abkiim al-Awqiif of al-Kha~~af can be read as an attempt to resolve 
and transcend the terminological problem created by Hilal's waqf 
equation. 

That al-Kha~~af accepts Hilal's waqf definition ("waqf = ~adaqa + 
mawqufa") is not in question. For example, in the following passage 
al-Kha~~af maintains Hilal's requirement that a pious endowment 
must be both ~adaqa and mawquja, in perpetuity, for a waqf to be 
considered valid: 

I said: What is your opinion if he says, 'This land of mine is mawqufa 
after my death'? 

He said: The waqf is invalid [because) he did not say "}·adaqa . ... "12 li 

I said: vVhat is your opinion of a man who says, "I have made my 
land a ~adaqa mawqufa for my poor kin relations," without adding 
anything else to this statement. 

He said: The waqf is invalid and this land is an inheritance (mfriith) 
among his heirs on account of the fact that if his poor kin rela­
tions become extinct or rich, it would not be known upon whom 
the yields should be bestowed. Nor did the founder designate [its 
yields] for the destitute (al-masiikfn). For this reason, the waqf is 
invalid. 

I said: vVhat is your opinion if he says: "I have made my land a 
~adaqa mawqufa for my kin relations and after their [extinction], 
it is for the destitute (al-masakfn)"? 

He said: The waqf is permitted. 127 

In spite of this acceptance of Hilal's waqf equation, the introduction 
to the A#iim al-Awqiif of al-Kha~~af stands in marked contrast to the 
waqf treatise of Hilal. Al-Kha~~af's work does not begin with a long 
rumination on the terminological distinctions between valid and 
invalid waqfi, but rather with a collection of badzths that document 

125 Hila! al-Ra'y, A~kiirn al- Waqf, 6. 
126 Al-Kha~~af, A~kiirn al-Awqaf, 260. 
127 Al-Kha~~af, A~karn al-Awqiif, 50. 
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the construction of pious endowments by the Prophet and other early 
Muslims (see Appendix B). Assuming that al-Kha~~af was responsi­
ble for affixing this badzth collection to his waqf treatise, why did he 
feel the need to incorporate this hermeneutical element into his oth­
erwise almost purely discursive legal treatise? 

The third Islamic century was the era during which independent 
reasoning, or ray, began to "experience a process of decline." 128 With 
the intellectual foundations of rationalist legal thinking increasingly 
undermined by traditionalist/ anti-ray critiques, it may have become 
necessary for rationalists to buttress their arguments with badzths. 
Hallaq, in particular, has observed that rationalist legal writing increas­
ingly incorporated elements of traditionalist exegesis over the course 
of the third century. 129 As a result, the presence of these hermeneu­
tical elements in the Abkam al-Awqaf may illustrate the increasing 
authority of badfths-especially Prophetic badzths-during this period. 
Concomitant with this increasing pressure on third-century rational­
ists to demonstrate that their legal theories were derived from Prophetic 
precedents was a marked increase in the number of Prophetic badfths. 130 

In fact, the badzth analysis undertaken in chapter four will demon­
strate that many of these badzths concerning the waqf cannot reliably 
be dated any earlier than the late second/ early third century A.H. 
The case can be made that the pressure to present exegetical links 
to the Prophet and his Companions, combined with the increasing 
availability of badzths, led al-Kha~~af to foreground his waqf treatise 
with these badfths. There may, however, have been an additional, 
related factor that compelled al-Kha~~af to include this introductory 
collection of badzths. 

12a Hallaq, "Was al-Shafi'! the Master Architect?" 598. 
12" Hallaq, "Was al-Shafi'! the Master Architect?" 597-98. Although Hallaq is 

correct to note that Schacht over-emphasized the role of al-Shafi'! in the ascen­
dance of the traditionalist movement, Schacht's contention that independent legal 
reasoning preceded the use of ~adiths remains essentially correct. See Schacht, Origins, 
1 -13 7. A similar understanding of this evolution in Islamic legal discourse forms 
the basis for Calder's assertion that the ,\1udawwana of Sal:mun is an earlier text 
than the Muwa/!a' of Malik b. Anas. The chronological methodology constructed 
in Calder's work is centered on the premise that the earliest juristic writings were 
discursive (i.e., derived from independent reasoning, or ray) while the hermeneuti­
cal/ exegetical methodology of the traditionalists did not begin to affect legal think­
ing until the third century A.H. See Calder, Studies, 1-38. For a critique of Calder's 
chronological conclusions, see Brockopp, Earty Afiilikf Law, chapter 2. 

130 Schacht, Origins, 140. Schacht described the first half of the third century A.H. 
as a "particularly vigorous" period in the creation of Prophetic ~adfths. 
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It has been observed that Hilal's waqf equation has an unfortu­
nate consequence-it intimates that the earliest Muslims constructed 
their "waqfe" in an improper manner because they referred to their 
endowed properties as a "~adaqa" or a "~ubs." For a discursive tra­
dition in which the past functioned principally as confirmation for 
independent reasoning, 131 these discontinuities in terminology were 
peripheral to the derivation of the law. From the perspective of ration­
alists such as Hilal, the fact that the early Muslim community had 
constructed perpetual, charitable endowments was significant for 
confirming the general legitimacy of the institution, but the terms 
these first generations of Muslims had used to describe their endow­
ments were ultimately fungible. By contrast, for a hermeneutical tra­
dition which derived its law from the past through exegesis, the terms 
early Muslims employed to describe their waqfe could not be so eas­
ily dismissed. Rather, these early usages would have formed the start­
ing point for any conclusions about the waqf's terminology. 

Confronted with this conflict between the terminology of the waqf 
equation and the terms used in the ~adzths, it seems plausible that 
al-Kha~~af intended his introduction to bridge the chasm between 
law derived discursively and law derived hermeneutically. Support 
for this interpretation can be found at the end of his introduction. 
After foregrounding his introduction with Prophetic, Companion and 
Successor ~adfths, al-Kha~~af provides a brief commentary in which 
he states that it is the sunna created by these early endowments that 
forms the basis for the law of waqf 

Abu Bakr Af:imad b. 'Amr al-Kha~~af: These traditions (al-iithiir) in the 
matter of waqfa (al-wuquf), 132 along with that which the Messenger of 

131 Melchert, "Traditionist:Jurisprudents," 389 ("It would be going too far to 
assert that the ninth-century [C.E.] ~~iib al-ra'y, by contrast, relied exclusively on 
rational speculation to determine the law. As far back as the sources will take us, 
on the contrary, it is plain that a~Mb al-ra'y did use ~adzth, at least to corroborate 
the results of their speculation."). 

132 Al-Kha~~af's use of the plural form "wuquf" is a little difficult to explain, par­
ticularly when the title of his treatise employs the plural form "awqaj" Based upon 
a cursory examination of al-Kha~~af's waqf treatise, I discovered that the use of 
"wuquf" is actually more prevalent than "awqaj" I found seven uses of "wuqiif' in 
the qultul qala dialogues and only one usage of "awqiif" Why al-Kha~~af should pre­
fer one plural form over the other remains something of a mystery, although it 
does highlight a discontinuity between the title of the treatise and al-Kha~~af's use 
of terminology. Based on the predominant usage of the plural "wuquf" in the text 
of the treatise, one would expect the title to be the AMam al- Wuqiif This discrepancy 
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God commanded in the matter of his land-to endow its principal 
and to distribute to charitable purposes its fruits/yields (yuf.wbbisu ~lahii 
wa-yusabbilu thamaratahii)-all of this has come to be an established sunna 
in this matter. Likewise, the actions of the Companions of the Prophet 
with respect to their landed properties and moveable properties which 
they endowed (waqqefu); these actions constitute a consensus (ijmiic) 
among them to the effect that endowments (al-wuquf) are permissible 
and established. 133 

The effect of this small passage, coming at the end of a set of ~adzths 
conveying the practices of the early Muslim community, is two-fold. 
First, by implying that the law of waqf is exegetically derived from 
the practices of the earliest Muslims, al-Kha~~af restores the primacy 
of these early endowments in the derivation of waqf law. In prac­
tice, this exegetical link is mostly a fiction, since almost all of al­
Kha~~af 's treatise is derived through discursive reasoning, and the 
terminology of the waqf equation conflicts with the exegetical record. 
Nonetheless, the inclusion of these ~adzths at the beginning of the 
work creates the impression of a hermeneutical link. Second, the 
passage resolves the terminological tension created by Hilal's waqf 
equation and the traditional designations given to the "waqfe" of the 
Prophet and his Companions. In contrast to Hilal, who sanitizes 
these traditions by anachronistically substituting the term "waqf," 134 

al-Kha~~af undertakes no editing of the sources, but then refers to 
all of these pious endowments as waqfe in his final commentary. By 
figuratively wrapping the term "waqf" around these earlier endow­
ments, al-Kha~~af suggests that these "unorthodox" usages should be 
deemed synonymous with the establishment of a valid waqf, even if 
only some of these usages would now be considered acceptable under 
Hilal's terminological rubric. 

\Vhile al-Kha~~af's commentary might appear to muddle the ter­
minological clarity of Hilal's work, he is careful not to let these 

suggests that the current title may be a later emendation. For the use of the plural 
"wuquf" see, al-Kha~~af, A~kam al-Awqaf, 19 (in two places, also confirmed in the 
fourteenth-century C.E. British Library copy), 134 (in three places), 203, and 335 
(used as a chapter heading). For the use of the plural "awqaf," see page 212 (mis­
spelled as "al-awqat"). 

11i Al-Kha~~af, A~kam al-Awqaf, 18. 
13" Hila! al-Ra'y, A~kam al-Waqf, 6 ("[A]nd 'Umar made [his property] a waqf 

according to the directives of the Messenger of God. And 'All b. Ab! Talib, al­
Zubayr b. al-'Awamm, and others from among the Companions of the Prophet 
made waqfi."). 
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usages undermine Hilal's waqf equation. Al-Kha~~af accomplishes this 
by treating the past and the present as two distinct realms. This dis­
tinction allows al-Kha~~af to proclaim that these past terminological 
usages created valid waqfe, while simultaneously liberating him to use 
Hilal's more precise terminology throughout the main body of his 
treatise. By bridging this chasm between the past and the present, 
al-Kha~~af's juxtaposition of the hermeneutic and discursive tradi­
tions might be described as having a "corrective" effect on Hilal's 
definition of the waqf. In contrast to Hilal's discursive approach which 
cut the past off from the derivation of the law-a position anathema 
to the traditionalists-in al-Kha~~af's treatise the past is funneled 
into a more precise definition of the waqf. The effect is exegetical, 
even though we know that the derivation of waqf terminology occurred 
outside of a hermeneutical tradition. 

Up to this point it has been convenient to suggest that al-Kha~~af 
was responsible for the collection of badzths that foreground his waqf 
treatise. There does appear to be some evidence in support of this 
conclusion. First, although al-Kha~~af was clearly a member of the 
a~bab al-ray, at various points in the Abkam al-Awqaf he does show 
a limited willingness to employ hermeneutical thinking in his legal 
writing. Second, while the employment of the badiths is unusual, the 
listing of badzths in I:Ianafi texts is not. For example, in the earlier 
Kitab al-Kharaj of Abu Yusuf (d. 1821798), the author's commentary 
is followed by a list of Prophetic and Companion badiths which serve 
to justify the wisdom of Abu Yusuf's recommendations to the caliph. 

Nonetheless, the differences between the introduction and the 
remainder of the Abkam al-Awqaf raise the possibility that this col­
lection of badzths was grafted onto the waqf treatise at some later 
point in time. First, al-Kha~~af seems an unusual figure to promote 
a traditionalist, hermeneutical approach to legal thinking. As the 
author of a book on legal fictions (bryal), and a confirmed rational­
ist, al-Kha~~af does not seem to have bent over backwards to appease 
the traditionalists. Second, there is no suggestion that al-Kha~~af had 
any connection with the transmission and/ or collection of badzths. If 
al-Kha~~af was a mubaddith, he appears to have escaped the notice 
of the biographical dictionaries. 135 And lastly, the foregrounding of 

135 The fact that al-Kha~~af was a rationalist would not have excluded him from 
the biographical dictionaries. As the tmjama of Abu Khalid Yusuf b. Khalid illus-
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the badfths is unusual. The lack of integration between the badfths 
and the main body of the Abkam al-Awqaf suggests that while the 
introductory badfth collection is employed hermeneutically to legiti­
mate the waqf treatise, the badfths have not really been incorporated 
into the treatise. In fact, when al-Kha~~af later refers to the prece­
dents of the early Muslim community, he uses these waqfs as exem­
pla to support his independent reasoning rather than as a means for 
exegetically deriving the law. 136 Moreover, al-Kha~~af's use of exem­
pla cannot be linked causally to the presence of the badfths in his 
introduction. As noted previously, Hilal also cited these early prece­
dents even though his waqf treatise did not contain a badfth collec­
tion. In short, there appears to be little overt connection between 
the collection of badfths and the rest of the Abkam al-Awqaf 

In addition, the fourteenth-century C.E. British Library manuscript 
exhibits a textual inconsistency in the relationship between the intro­
ductory badfth collection and the main body of the text. Although 
the badfths are present in the manuscript, they are not mentioned in 
the table of contents. If the badfths are not native to the original 
text, the question of when they were added is difficult to answer. 
There are collections of badzths on the subject of waqf in the works 
of the fourth-century I:Ianafi jurisprudents al-Tal;awI (d. 321/933) 137 

and al-Daraqutn1 (d. 385/995), 138 the fifth-century follower of al-Shafi'I, 
al-BayhaqI (d. 458/1066), 139 and the seventh-century I:IanbalI scholar 
lbn Qudama (d. 620/ 1223). 140 The presence of such collections sug­
gests that it would not have been difficult for a later redactor to 

trates, it was not uncommon to find rationalists in the biographical dictionaries, 
even if their presence in these works provided little more than a forum for the 
Cl5Mb al-(zadzth to excoriate their credibility as (zadzth transmitters. 

I% Al-Kha~~af, A(zkam al-Awqaf, 19-20, 38, 40, 73, 114, 149, 151. 
1" Al-TaJ:.iawf, Shar(z al-ivfa'anf al-Athar, 4: 95-99. 
im 'Alf b. 'Umar al-Daraqutnf, "Kitab al-A(zbas," in Sunan al-Daraqutnf (Cairo: Dar 

al-MaJ:.iasin li'l-Tiba'a, 1966), 4: 185-202. 
Il'l Al-Bayhaqf, Kitab al-Sunan al-Kubra, 6: 158-68. 
1 "1 Abu MuJ:.iammad 'Abd Allah b. MuJ:.iammad Ibn Qudama, Al-Mughnf (Cairo: 

Matba'at al-Imam, 1964), 5: 489-90. Some earlier legal works and (zadfth collec­
tions do contain (zadfths that refer to pious endowments, but these earlier works do 
not bring together multiple (zadlths on the subject of the waqf. See al-Shafi'! ( d. 204 I 
820), Kitab al-Umm, 4: 52-53; 'Abd Allah b. al-Zubayr al-J:Iumaydf (d. 219/834), 
al-Musnad, ed. J:Iabfb al-RaJ:.iman al-A'~amf (Karachi: Al-Majlis al-'Ilmf, 1963), 2: 
289, no. 7; 'Abd Allah b. MuJ:.iammad Ibn Abf Shayba (d. 235/849), Al-Kitab al­
Afu~annef (Bombay: al-Dar al-Salafiyya, 1403/ 1983), 14: 167, no. 17962. 
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compile the badzths we now have in the introduction to the A#iim 
al-Awqiif Nonetheless, these collections only provide a benchmark 
for assessing when the badlths may have become affixed to al-Kha~~af's 
treatise. While there is evidence to suggest that these badzths were 
not native to the original text, when they were affixed to the waqf 
treatise, and who wrote the short expository passage at the end of 
the badzth collection, remains an enigma. 

Regardless of the problems generated by the formulation of the 
"waqf = ~adaqa + mawqufa" equation, Hilal did succeed in clearing 
up the terminological confusion surrounding the construction of pious 
endowments in the third Islamic century. In fact, a credible argu­
ment can be made that the subsequent widespread usage of the term 
"waqf" is directly connected to the waqf treatises of Hilal and al­
Kha~~af.141 Before these two treatises, the term waqf and its verbal 
forms, waqqefa/ awqefa, were rarely used. Not only do the badzths in 
the Abkiim al-Awqiif attest to this lack of usage, but so do early legal 
texts and papyri fragments. In the Mudawwana, Malik b. Anas never 
employs waqfl waqqqfa in his discussion of pious endowments, 142 and 
al-Shafi'I appears to have preferred other terms, notably bubs and 
abbiis. 143 Nor are these words used in one of the earliest extant waqf 
deeds---dated to the middle of the third century. 144 Instead, all these 
early sources rely upon terms such as bubs and ~adaqa to convey the 
meaning of pious endowments. -While trust instruments and in­
scriptions from the fourth century A.H. continued to use bubs and 
~adaqa, they also began to include the term "waqf" One finds in 
fourth-century sources such phrases as "This ~adaqa and this waqf" 
(hiidhii al-~adaqa wa-hiidhii al-waqf) 115 and "He sequestered it and dis­
tributed it to charitable purposes as a waqf" (babbasahu wa-sabbalahu 

141 Clearly, access to the Kitab al-T1luquf wa'l-$adaqat of MuJ:iammad b. al-l:fasan 
al-Shaybanf would be helpful for assessing the accuracy of this conclusion. 

142 Sal:mun, Al-Mudawwana, 15: 98-117. 
143 Al-Shafi'!, Kitab al-Umm, 4: 51 -61. Al-Shafi'! does use the term "waqf" but 

he more commonly refers to pious endowments as ~ubs, fadaqa, fadaqa mu~arrama, 
etc. Even more telling is al-Shafi'f's title to this section of the Umm-"al-a~bas." 

144 Yusuf Ragib, "Acte de waqf d'une maison," in J\Jarchands d'etqffes du Fqyyoum 
au III' I IX' siecle: Les Actes des Banu 'Abd al-Mu' min (Cairo: Institut frarn;ais d'archeolo­
gie orientale du Caire, 1982), 36-45. Interestingly, the term "waqf" is never used 
in the deed. Rather, the endowment is described as a "~ubs" and a "~ubs fadaqa." 

145 Moshe Sharon, "Waqflnscription from Ramla c. 300/912-913," 106. See also 
idem, "A Waqf Inscription from Ramlah," Arabica 13 (1966), 77, for the use of the 
verb "waqqefa." 
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waqfa"). 146 Admittedly, the sources which form the basis for these con­
clusions are few, but they suggest that use of the term "waqf" became 
more common in the late third and early fourth centuries A.H., or, 
roughly two or three generations after the production of the waqf 
treatises. 

A careful reader may have noticed a certain incongruity in the 
previous discussion. On the one hand, much has been made about 
the importance of the waqf equation in bringing terminological order 
to the law of Islamic trusts. On the other hand, it also seems clear 
that Muslims used the term "waqf" to refer to pious endowments, 
even though the term, by itself, was considered legally insufficient to 
create a valid pious endowment. 147 Even Hilal and al-Kha~~af use 
the term "waqf"-repeatedly-to denote pious endowments in their 
treatises. Two theories might explain this incongruity in usage. First, 
use of the term may simply reflect the disjunction between collo­
quial and legal terminology. In many circumstances, the colloquial 
use of "waqf" would have been sufficient to convey the meaning of 
a pious endowment. However, in other contexts, such as the cre­
ation of a waqf deed, the precise legal terminology of the waqf equa­
tion would have been required in order to provide legal certainty 
that the founder intended to create a perpetual, pious endowment 
and not some other form of charity or gift. 148 Second, the term 
"waqf" was probably a type of legal shorthand. In the waqf treatises, 
the qultu and qala figures often use the term "waqf" after the founder 
has satisfied the precise legal terminology of the waqf equation because 
the underlying legal meaning of the endowment-as expressed in 
the juxtaposition of ~adaqa and mawquja-is now clear and unam­
biguous. The creation of a new signifier for perpetual, charitable 
endowments was only half the battle, however. Since the waqf nec­
essarily impacted the inter-generational transmission of wealth, its 
ambiguous relationship with the Islamic law of inheritance (<ilm al­
fara) irj,) and the law of bequest (al-wa~i;yya) also required clarification. 119 

11h Max van Berchem, 1Vfateriaux pour un corpus inscriptionum arabicarum (Paris: 
E. Leroux, 1894-1956), 52/2, 92. 

147 Hila! al-Ra'y, AMii.m al-Waqf, 4; see also "Waqf = !)adaqa + MawqUfa" section, supra. 
118 There is evidence from later periods that qar/.!s may have played a significant 

role in the drafting of legal instruments, which would have provided an opportu­
nity to translate the colloquial expressions for pious endowments into the language 
of the law. See Powers, Law, Society, and Culture in the lvlaghrib, 137, 159. 

1411 Hila.l's and al-Kha~~af's terminological efforts were not limited solely to defining 
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III. Defining the Waqf in Relation to Bequests and Inheritances 

From the perspective of the historian, the waqf clearly seems to have 
functioned as an antidote to the restrictions and atomizing effects of 
the 'ilm al-Jarii'irj,. That Muslims wished to exert more control over 
the disposition of their property is a recurrent theme that begins in 
the early Islamic period. 150 Initially, Muslims appear to have used 
bequests-not waqfe---as a means for circumventing the 'ilm al-farii'ief,. 151 

But with the restriction of bequests to non-heirs and to only onc­
third of an estate-a rule which may not have developed until the 
second century A.H. 152-pious endowments emerged as one of the 
few recourses Muslims had for maintaining control over the dispo­
sition of their wealth. In fact, the growth and importance of the waqf 
within Islamic society is inextricably linked to the emergence of the 
uniquely Islamic 'ilm al-farii'irj,. 153 After all, most societies possess some 

the terms that became the waqf equation. Other areas of confusion addressed in 
the treatises involved the terms used to designate beneficiaries, the poor, and var­
ious ambiguous grammatical distinctions. Appendix D analyzes these efforts. 

150 David S. Powers, "On Bequests in Early Islam," ]NES 48 (1989), 190-91. 
Although Powers limits his discussion to an analysis of how prominent Muslims, 
such as Sufyan al-Thawrl ( d. 16117 78), attempted to ignore the one-third restric­
tion on bequests, the motivations underlying such actions are similar to those that 
led Muslims to establish waqfe-a general unhappiness with the compulsory nature 
of the 'ilm al-farii' i¢. 

151 Powers argues that originally there were no restrictions on bequests and that 
the 'ilm alfarii' i¢ took effect only in the absence of a last will and testament. Powers, 
Studies in Qyr' iin and 1f adzth: The Formation ef the l>lamic Law ef Inheritance (Berkeley: 
The University of California Press, 1986), 107, 210--12. For a critique of Powers' 
conclusions, see Richard Kimber, "The Qur'anic Law of Inheritance," !LS 5 (1998), 
291-325. 

152 This dating is based upon Powers' assertion that the "No bequest to an heir" 
maxim (lii wa~ryya li-wiirith) did not exist until the end of the first century A.H. and 
did not acquire Prophetic status until the end of the second century A.H. Powers, 
Studies, 216. 

153 Islamic society is not the only one to have had its laws influenced by a sacred 
text. In "The Goring Ox," Jacob J. Finkelstein examined how the now-defunct law 
of deodands resulted from an unusual interpretation of Biblical law. A deodand-­
literally, a thing to be given to God----was an amercement made to the Crown 
when wrongful death occurred. For example, if my ox gored your father, I would 
pay the Crown a deodand for your father's wrongful death. Significantly, however, 
this forfeiture was not considered compensation for the life of the wrongfully deceased, 
but rather a religious expiation to God's earthly agent, the Crown. From the mod­
em perspective, the law of deodands seems rather odd, because the amercement 
for wrongful death goes to the Crown rather than the kin of the deceased. In fact, 
the law of deodands is notably dissimilar from how almost every other culture has 
dealt with wrongful death. Finkelstein argues that a Biblical "revulsion" against com-
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form of an endowment or trust. But it is only in the Islamic world 
that endowments became a major, if not the dominant, inheritance 
strategy. 

An Inter Vivos Tranger ef Property 

The assertion that the waqf constituted a means for eluding the 
Qur'anic forced-share system finds support from within the Islamic 
tradition itself. Opponents of the waqf circulated maxims that the 
waqf constituted an illicit evasion of the Qur'an. 154 ShurayJ:i b. al­
l:Iarith (d. 78-99/697-717) expressed his opposition to the legality 
of the waqf by proclaiming that "[t]here is no bubs in circumvention 
of the shares of God, the Exalted" (la bubs can Jara, irf, Allah tac ala), 1''" 
and the Prophet reportedly said that the right to create a waqf (or 
a bubs) had been abrogated by the inheritance verses: "la bubs bacda 
surat al-nisa>." 156 

In contrast to those who equated the waqf with an evasion of the 
cilm al-Jara,irf,, proponents of the waqf attempted to break any con­
nection between the waqf and a post mortem transaction of property 
by arguing that these endowments constituted a legal, inter vivas trans­
fer of one's property similar to a sale or a gift. This conception of 
the waqf as an inter vivas transaction finds expression in the waqf equa­
tion generated by Bilal: a waqf is literally a type of charitable gift 
(~adaqa) which has been sequestered (mawqufa) in perpetuity. As in a 
conventional inter vivas sale or gift, the formation of this charity will 
have repercussions on the founder's heirs in the sense that they will 
permanently lose their inheritance rights to this property (although 
they may become beneficiaries of the waqf). But as the following 
passage from the Kitab al-Umm of al-Shaficf illustrates, Islamic law 

puting the value of human life in pecuniary terms shaped the peculiar nature of 
the institution. Confronted with this (perceived) Biblical proscription, English jurists 
formulated the unusual-actually, unique-law of deodands to impose a penalty for 
wrongful death without suggesting that the decedent's life had been measured in 
monetary terms. Finkelstein, "The Goring Ox: Some Historical Perspectives on 
Dcodands, Forfeitures, \Vrongful Death and the \'\lestern Notion of Sovereignty," 
Temple Law Qyarterly 46 (1973), 169-290, esp. 169-83. 

is; The verses in question are Qur'an 4.8, 4.11-12, and 4.176. 
1" Hila! al-Ra'y, A~kam al-Waqf, 5-6. A similar version of this ~adfth is found in 

al-Ta\:iaw!, Shar~ Ma'anf al-Athar, 4: 99. 
156 Al-Bayhaql, Kitab al-Sunan al-Kubra, 6: 162. 
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traditionally has granted individuals wide latitude to conduct inter 
vivos transactions so long as they do so in a state of sound health: 

If someone objects: If a person while in a state of sound health estab­
lishes a ~ubs and Uater] dies, then [why] is it not inherited from him? 
[We reply]: Because he removed it from his ownership (akhrajahii). He 
is the owner (miilik) of all of his property, and he may do with it what­
ever he chooses (y~na'u Ji-hi mii yashii'u). He is [even] permitted to 
remove from his ownership more than this-in our opinion and in 
yours. What is your opinion if he had given it as a gift to a stranger 
or sold it to him below market value? Is this permitted? If he responds, 
'Yes,' then ask [him]: If he does this, and then dies, can it be inher­
ited from him? If he says, 'No,' then say [to him): But this is an eva­
sion of the shares of God, the Exalted (farii'irj, Allah ta'iilii). If he says, 
'No, because he gave it away while he was still the owner, and [he 
did this] prior to the application (wuqu') of the shares of God, the 
Exalted,' then say [to him]: Then this is similar to the ~adaqa which 
he gives away as charity-in a state of sound health-prior to the 
application of the shares of God, the Exalted. 157 

The conceptualization of the waqf as an inter vivos charity (~adaqa) was 
critical for liberating the Islamic trust from the Qur'anic forced-share 
system and giving the institution a distinctive position within the 
Islamic inheritance system. By shifting the discourse of the waqf from 
inheritance to an inter vivos charitable gift, Muslim jurists rendered 
impotent the criticisms of Shurayf:i and other waqf opponents: where 
there was no inheritance, there could be no circumvention of the 
'ilm al-fara'iif,. 

The categorization of the waqf as an inter vivos transfer of prop­
erty also permitted the founder of the waqf to finesse the restrictions 
imposed on post mortem testamentary bequests. These restrictions, 
which do not permit a bequest to heirs who receive fractional shares 
and limit bequests to one-third of the decedent's estate (unless the 
heirs consent to a larger bequest), would have significantly curtailed 
the scope and size of the familial waqfi described in the two waqf 
treatises. The need to differentiate the waqf from a bequest may 
explain why Bilal and al-Kha~~af draw attention to the qualities that 
distinguish these two institutions in a form of "reverse" or "nega­
tive" qryas. For example, al-Kha~~af contrasts the eternal (mu'abbad) 

157 Al-Shafi'i, Kitiib al-Umm, 4: 58. 
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nature of the waqf with the non-eternal bequest, 158 and observes that 
while a bequest can be revoked, there is no right of withdrawal in 
a waqf.1.19 Moreover, both treatise authors remark that while a waqf 
can include those who have not yet come into existence, a bequest 
is limited solely to those who exist on the day the testator dies. 160 

And as for the case of a recipient who refuses his or her share from 
a bequest or a waqf, Hilal notes that the refused share of a bequest 
returns to the testator's heirs while in a waqf this same share is dis­
tributed among the remaining beneficiaries of the waqf, or is desig­
nated for the endowment's ultimate charitable disposition, should no 
other beneficiaries exist. 161 

These differences also extend to the usufructs of the two legal con­
cepts. As the following qultu/ qala dialogue illustrates, in the case of 
a bequest of a property's usufruct, the bequest is limited to those 
recipients who exist on the day the founder dies, and the principal 
of the property (al-a~l) is eventually returned to the founder's heirs. 
By contrast, in the case of a waqf, the principal is never returned to 
the heirs, and the yields continue their charitable function in per­
petuity and can be distributed to beneficiaries who have not yet 
come into existence: 

I said: What is your opm10n of a man who says, "After my death, 
the yields of my land are given to the children of 'Abd Allah 
and his descendants so long as they beget offspring." He did not 
say "Jadaqa mawqufa," nor designate it as a Jadaqa mawqufa, nor 
make its final disposition for the destitute. 

He said: It is permitted as a bequest (wa,>ryya) from the third. And the 
yields are for the children of 'Abd Allah who have come into 
existence (fa-takun al-ghallatu li-waladi 'Abd Allah al-makhluqzn)-to 
the exclusion of those who have not come into existence from 
the children and the descendants-so long as they remain Uiv­
ing]. And when they die out, the land is returned to the dece­
dent's heirs (warathat al-mayyit), and it is divided amongst them 
according to their shares ('ala fara'i¢ihim). Its principal is distrib­
uted amongst them, and it is not a waqf. 

I said: And you do not assign a usufructory right to those who have 
not yet been created among the children and descendants? 

158 Al-Kha~~af, AMiim al-Awqiif, 259. 
159 Al-Kha~~af, A~kiim al-Awqiif, 248. 
160 Hila! al-Ra'y, A~kiim al-Waqf, 138; al-Kha~~af, A~kiim al-Awqiif, 260. 
161 Hila! al-Ra'y, A~kiim al-Waqf, 166-67, 276. 
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He said: No, because this is a bequest (wa[iyya) and not a waqf. And 
since it is a bequest, a bequest is not permitted for those who 
have not been created. It is only for those who have come into 
existence on the day the testator (al-m~) dies, to the exclusion 
of those who will [subsequently] come into existence. But if it 
had been waqf land [with] its final disposition for the poor, and 
he had said, "~adaqa mawqiifa," then it would have been permit­
ted for the children who exist and for the descendants of those 
who have not yet been created, because this may not revert as 
an inheritance and it may not be owned, in perpetuity. [By con­
trast], the bequest (al-wa[iyya) is returned to the heirs (al-waratha) 
after the dying out of those for whom the yields were left as a 
bequest. 162 

The Testamentary Waqf 

In spite of the desire of waqf proponents to differentiate the waqf 
from a post mortem bequest, the discussions in the waqf treatises reveal 
that under certain circumstances a waqf could not elude the stric­
tures imposed on testamentary bequests. In the case of a waqf made 
during a person's death-sickness, the bequest restrictions were applied. 163 

According to the shan'a doctrine of death-sickness, 164 the rights of a 
dying person's heirs begin at the moment the soon-to-be decedent 
enters his or her final sickness. As a result, should the dying person 
make a gratuitous disposition-such as a waqf-during this period, 
the transfer of property is considered to have occurred post mortem. 
In other words, dispositions made during a person's death-sickness 
are subject to the same restrictions as those imposed upon testa­
mentary bequests-they cannot exceed one-third of the estate165 and 

162 Hilal al-Ra'y, A&kiim al-Waqf, 138. 
163 Hilal and al-Kha~~af also consider the case of a founder who had bequeathed 

(aw!ii) a waqf following his or her death. The founder's use of the term "to bequeath" 
automatically turns the transaction into a post mortem transfer of property so the 
restrictions imposed on bequests are applied to the waqf. Hilal al-Ra'y, Abkiim al­
Waqf, 131; al-Kha~~af, Abkiim al-Awqaf, 248. 

164 In his article on death-sickness, Hiroyuki Yanagihashi has traced the evolu­
tion of this doctrine over the course of the second Islamic century. He argues that 
the "classical" doctrine did not reach its final form until the beginning of the third 
century. Yanagihashi, "Doctrinal Development of Mara¢ al-Mawt in the Formative 
Period of Islamic Law," !LS 5 (1998), 326-58. 

165 The origins of the one-third restriction (al-wfl!iyya fi'l-thulth) has spawned a 
great deal of discussion amongst scholars of Islamic law. See Schacht, Origins, 201-02; 
N. J. Coulson, A History ef Islamic Law (Edinburgh: Edinburgh University Press, 
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they are not permitted for heirs. 166 The rationale for this doctrine is 
two-fold. First, the one-third restriction safeguards the interests of 
heirs and creditors during the phase in which the dying person may 
be cognizant that his or her life is ending. 167 Second, both restric­
tions work together to fulfill the "spirit" of the Islamic inheritance 
system: the majority of the estate is divided according to the Qur'anic 
cilm aljari/irj, and the sanctity and balance of these shares are pre­
served by the prohibition against bequests to heirs. 

Defining the waqf in relation to the doctrine of death-sickness was 
a concern of both Bilal and al-Kha~~af. Upon initial consideration, 
it would appear that there were only two possible legal outcomes 
for a waqf established during a person's death-sickness: declare the 
waqf null and void and divide the property according to the cilm al­
fari/ irj, or transform it into a testamentary bequest (wa,sryya). 168 Instead, 
both treatises delineate what might be described as a hybrid waqf 
bequest. This hybrid abides by the constraints imposed on bequests, 
and adheres to the cilm aljarii/irj, but also retains the attributes asso­
ciated with a pious endowment. Somewhat confusingly, Bilal and 
al-Kha~~af refer to this hybrid waqfbequest as a "wa,>ryya." 169 This 
hybrid, however, exhibits significant differences from a typical testa­
mentary bequest. In calling this hybrid a "wa,>ryya,'' Bilal and al­
Kha~~af may have been acknowledging the fact that this type of waqf 

1964), 65- 69; Schacht's review of Coulson's argument, "Modernism and Traditionalism 
in A History of Islamic Law," Middle Eastern Studies I (1965), 388-400; Coulson's 
response to Schacht's review, Coulson, "Correspondence," Middle Eastern Studies 3 
(1967), 195-203; R. Marston Speight, "The Will of Sa'd b. Abi Waqqa~: The 
Growth of a Tradition," Der Islam 50 (1973), 249-67; Patricia Crone and Michael 
Cook, Hagarism: The Afaking of the Islamic World (Cambridge: Cambridge University 
Press, 1977), 149 ff.; Crone, Roman, Provincial and Islamic Law, 92-97; Powers, "The 
Will of Sa'd b. Abi Waqqa~: A Reassessment," Studia Islamica 58 (1983), 33-53; 
idem, "On Bequests in Early Islam," 185-200. 

166 For a discussion of the origins of the maxim proscribing bequests to heirs (Iii 
wa~ryya li-wiirith), see Powers, Studies, 143-88. 

167 Yanagihashi, "Doctrinal Development of Mara!/ al-Maw!, 327. 
168 More than two decades ago, Moshe Gil (incorrectly) asserted that Islamic law 

does not allow for a waqf made during death-sickness: "I was not able to find any 
proof of 'a gift in contemplation of death' in Arabic sources, nor in the literature 
on Muslim law. Such a possibility seems to have been excluded. The founder (wiiqif) 
must have full right of disposal over his property, and therefore he must be in the 
full possession of both his physical and mental faculties." Gil, Documents of the Jewish 
Pious Foundations, 13. I do not know if Gil's views on this matter have changed. 

169 Hila! al-Ra'y, Abkiim al-Waqf, 133; al-Kha~~af, Abkiim al-Awqiif, 245. 
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adheres to the restrictions placed upon bequests. For the sake of 
clarity, I will subsequently refer to this hybrid waef-bequest as a "tes­
tamentary waqf" in order to contrast it with a testamentary bequest, 
or wa,s-ryya. 

As the following passages from Hilal's treatise illustrate, a testa­
mentary waqf made during a person's death-sickness is defined in 
relation to the law of bequests. In contrast to an inter vivos waqf, on 
which there are no restrictions, a testamentary waqf is limited to a 
maximum of one-third of the estate unless the heirs permit it to be 
greater: 

I said: What is your opinion if a man, during his death-sickness (.fl 
maratf,ihi), says, "This land of mine is a )adaqa mawqufa for my 
children, my grandchildren and my descendants so long as they 
beget offspring," and he bequeathed (aw)a) this after his death. 

He said: Then the two (i.e., the waqf and the bequest) are equivalent. 
And the land is from the one-third if the heirs did not permit 
this [to become an unrestricted waqf]. But if they do permit this, 
then the land is a waqf and the yields are between the children, 
the grandchildren and descendants according to the number of 
heads (i.e., per capita). And if they do not permit this, it is from 
the one-third ... (continued below)1 70 

After placing the one-third restriction on the waqf, Hilal turns to the 
more complex issue of how to distribute the shares of a testamen­
tary waqf that had been established for heirs and non-heirs. According 
to the Prophetic maxim, "No bequest to an heir" (la wa,s-ryya li-warith), 
heirs who receive shares according to the 'ilm al-faraJirJ are not enti­
tled to share in a bequest made on their behalf. Instead of nullify­
ing this portion of the waqf, however, Hilal splits the waqf into two 
parts-one for heirs and one for non-heirs--based on the number 
of aggregate beneficiaries in each group. The portion set aside for 
non-heirs is distributed equally amongst the beneficiaries, as in a 
conventional waqf. That which is designated for heirs, however, is 
handled differently in order to abide by the Prophetic prohibition 
against bequests to heirs. To comply with this proscription, Hilal 
returns the amount stipulated for the heirs to the decedent's estate. 
In doing so, the amount becomes inheritable property for all the 
heirs, regardless of whether they were mentioned in the waqf deed 

170 Hila! al-Ra'y, A~kiim al-Waqf, 133. 
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or not. This inherited amount is not divided equally, but rather it 
is distributed among the heirs according to the <ilm alj'ari/irj, (al­
Kha~~af, in a similar section, goes so far as to describe the compli­
cated division by shares): 171 

[He said]: And if it was taken from the permitted one-third, or if 
some of it was taken from the third, then the yields are [divided) 
among the [decedent's) children (walad al-!ulb), grandchildren and 
descendants according to the number of heads. And whatever the 
[decedent's] children acquire is [divided) among them and the 
remainder of the decedent's heirs according to the Book of God 
(i.e., the 'ilm al-Jarii'i¢), and that which the grandchildren and 
descendants acquire is [divided] among them equally. 

I said: Why did you make this just as you describe it? 
He said: Because it is a bequest (wa!ryya) for heir[s]-and they con­

sist of the [decedent's) children; and for those who are not heir[s]­
and they consist of the grandchildren and the descendants. And 
this is [a waqfJ for the [non-heirs] because they are the ones for 
whom the bequest is permitted. And that which the [decedent's) 
children acquire, this is divided among them and the remainder 
of the heirs commensurate with their inheritance shares ('alii qadri 
mawiinthihim) because the bequest is not permitted for them. 172 

The impact of this partitioning of the waqf between heirs and non­
heirs is made more explicit in a testamentary waqf for poor beneficiaries. 
Restricting the beneficiaries to the poor adds a level of complexity 
to the distribution of the shares. First, the financial status of the 
different beneficiary groups has to be taken into account. Second, 
following this initial determination, the relationship of the qualifying 
beneficiaries to the founder must be assessed. If the poor are non­
heirs, then the distribution is straightforward-they receive their share 
of the waqf just as if it were an inter vivas waqf 

I said: What is your opinion if a man says during his death-sickness, 
"This land of mine is a !adaqa mawqufa for those who are needy 
('alii man i~taja) from among my children and my descendants so 
long as they beget offspring," or he bequeathed (aw!ii) that his 
land was made a waqf after his death in this manner? 

He said: The two are equivalent to one another and it is permitted 
from the third. 

171 Al-Kha~~af, Abkiim al-Awqiif, 245. 
in Hila! al-Ra'y, Abkiim al-Waqf, 133. Similar passages can be found in al-Kha~~af, 

Abkiim al-Awqa}; 245-48. 
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I said: What is your opinion if all of them were rich? 
He said: Then the yields are for the poor and destitute (i.e., the remain­

der interest). 
I said: What is your opinion if the grandchildren are poor and the 

[decedent's] children (walad al-~lb) are rich? 
He said: All of the yields are for the poor grandchildren. 
I said: And if some of the grandchildren are poor and the remain­

der are rich? 
He said: Then the yields are for all of those who are poor from among 

the grandchildren .... (continued below)173 

If the poor are among the founder's heirs, however, then the dis­
tribution of the waqf yields must conform to both the la w~yya li­
warith maxim and the compulsory shares imposed by the 'ilm aljara'irf,. 
The result is somewhat unexpected. Although the waqf was stipu­
lated for the poor, the yields intended for the founder's poor heir(s) 
must be distributed amongst all the founder's heirs regardless of their 
wealth or poverty. Again, as in the previous testamentary waqf dis­
cussion, any waqf yields designated for an heir are considered to be 
an inheritance for all heirs without exception: 

I said: What is your opinion if the grandchildren and descendants are 
rich, but the [decedent's] children are poor? 

He said: Then all of the yields are for the children-and they are 
(divided] among them and among the rest of the heirs accord­
ing to the Book of God (i.e., the cilm al-fara'irf,). 

I said: What is your opinion if some of the decedent's children are 
poor and the others are rich? 

He said: Then all of the yields are for those who are poor from the 
[decedent's] children and for the rest of the heirs-regardless of 
whether they are rich or poor. And it is divided among all of 
them according to their inheritance shares from the founder. 

I said: What is your opinion if there is no poor person among them 
except one biological child? 

He said: Then he-and the rest of the heirs-are entitled to all of 
the yields regardless of whether they are rich or poor-com­
mensurate with their inheritance shares. 

I said: What is your opinion if there are poor children and poor 
grandchildren and descendants? 

He said: Indeed, divide the yields of this ~adaqa for the poor from 
among the [decedent's] children, the grandchildren and the descen­
dants according to the number of heads (i.e., per capita). That 

173 Hila.I al-Ra'y, A&kiim al-Waqf, 134-35. 



GIVING LEGAL DEFINITION TO THE Hc4Qf 101 

which the poor biological children acquire is divided among them 
and the remainder of the heirs-regardless of whether they are 
rich or poor-commensurate with their inheritance shares. 174 

Two questions not addressed fully in this passage concern the issue 
of future beneficiaries and whether a testamentary waqf exists in per­
petuity. One of the qualities that distinguishes a waqf from a bequest 
is that the beneficiaries of a waqf may include those who have not 
yet come into existence, while a bequest is limited solely to those 
legatees who have come into existence on the day the testator dies. 
This distinction is important, because if a testamentary waqf is sub­
ject to this same restriction, then there really is no significant difference 
between a bequest and a testamentary waqf. At several points in the 
waqf treatises, however, both Hilal and al-Kha~~af imply that a tes­
tamentary waqf will continue to be executed, in perpetuity, accord­
ing to the dictates of the founder. For example, in the case of a 
waqf established during death-sickness for the founder's "children, 
grandchildren and descendants in perpetuity so long as they beget 
offspring, and after them for the destitute," al-Kha~~af concludes that 
when the founder's children die out, the yields of the waqf are des­
ignated for the grandchildren and descendants according to what the 
founder established. 171 In regard to the question of perpetuity, a tes­
tamentary waqf also differs from a bequest in that it does not revert 
to the heirs. Both Hilal and al-Kha~~af state that the charitable pur­
pose of the testamentary waqf will be fulfilled should the other con­
ditions no longer apply. For instance, in the previously cited selection 
from the A~kam al- Waqf, Hilal stipulates that if all the beneficiaries 
are rich, then the waqf would continue as an endowment for its 
remainder interest, in this case, the poor and destitute. 176 Likewise, 
al-Kha~~af states that should the beneficiaries of a testamentary waqf 
die out, then "the yields are executed according to the charitable 
purpose the founder stipulated" (urifidhat al-ghallatu 'ala ma sabbalaha 
al-wiiqif). 177 

174 Hila! al-Ra'y, A~kiim al-Waqf, 135. 
175 Al-Kha~~af, A~kiim al-Awqiif, 248-49, 256. 
176 Hila! al-Ra'y, A~kiim al-Waqf, 134. 
177 Al-Kha~~af, A~kiim al-Awqiif, 246. 
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Background Principles 

Bilal and al-Kha~~af could not have created the post mortem testa­
mentary waqf if the relationships between bequest law, the 'ilm al­

Jara'irj,, and the doctrine of death-sickness had not achieved their 
"classical" form. The work of Powers and Y anagihashi has focused 
on the development of these different aspects of the Islamic inheri­
tance system 178 during the formative period of Islamic history. In 
Studies in (}Jtr'an and lfad'ith, Powers attempted to trace the evolution 
of bequest and inheritance law over the course of the first two Islamic 
centuries. Powers argued that originally there were no restrictions 
on bequests and that the laws surrounding intestate succession179 only 
took effect in the absence of a last will and testament. 180 By the mid­
dle of the first century, however, this relationship between testacy 
and intestacy had become inverted with the Qur'anic forced-share 
intestacy system now providing the compulsory default rules for the 
Islamic inheritance system. 181 Thus, instead of constituting the norm, 
bequests were now treated as exceptions to the sacrosanct "shares 
of God." This is the hierarchical relationship delineated in the waqf 
treatises: bequests are limited to one-third of the decedent's estate, 
bequests to heirs are proscribed, and the 'ilm al-jara'irj, is mandatory 
in all post mortem transfers of property. 182 

178 The "Islamic inheritance system" encompasses more than the 'ilm alfara'i¢. 
As Powers has explained, "the term 'inheritance system' refers to the combination 
of laws, customs, land tenure rights and settlement restrictions that regulate the 
division of land at a succession." Powers, "The Islamic Inheritance System," 19--20. 
For the purposes of this discussion, waqfi, bequests, and testamentary waqfi would 
all be considered components of the Islamic inheritance system. 

179 The early law of intestacy was not the fully developed 'ilm al-fara'i¢. For a 
discussion of the differences between the "proto-Islamic law of intestacy" and the 
'ilm alfara'i¢, see Powers, Studies, 88-102. 

180 Powers, Studies, 107, 210-12. 
181 Powers posits two unrelated explanations for this switch to a compulsory intes­

tacy default rule: (1) that the testamentary powers of Qur'an 4.12b were read out 
of the Qur'an in order to resolve political struggles over caliphal succession, and/ or 
(2) that there was a high mortality rate amongst the early Muslim community from 
battles and plagues, making a forced-share system more attractive as a default rule. 
Powers, Studies, part II. It seems equally plausible that the early Muslim commu­
nity switched to a forced-share intestacy system to lessen the traditional problems 
associated with testate succession: competing wills, oral wills, holographic wills, and 
capacity contests. 

182 Powers, Studies, 212-16. 
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Unlike Powers, who focused on the relationship between bequests 
and inheritances, Y anagihashi has observed how the doctrine of 
death-sickness developed parallel to this newly evolving hierarchical 
relationship. Once Muslim jurists had determined that the 'ilm al­
jara, irf,, and not bequests, would form the compulsory default rules 
for the Islamic inheritance system, the doctrine of death-sickness 
emerged as a means to safeguard the interests of heirs and creditors 
by limiting the legal effect of acts undertaken during this final stage 
of a person's life. 183 The doctrine protected the interests of heirs and 
creditors by subjecting gratuitous dispositions made during a person's 
final sickness to the one-third restiction on bequests. 181 

These second-century developments in bequest law, the 'ilm al­
fara,irf,, and the doctrine of death-sickness form the background for 
the definitional framework in the two waqf treatises. The law of waqf, 
as expressed by Hilal and al-Kha~~af, is contingent upon the full 
development of these different components of the Islamic inheritance 
system. For example, consider the importance that Hilal and al­
Kha~~af place on defining the waqf as an inter vivas charity. Under 
the "proto-Islamic law of inheritance," in which a person possessed 
full testamentary powers, defining the waqf as a post mortem transfer 
of property would have presented no legal obstacles. However, once 
testamentary bequests were subordinated to the 'ilm al-fara,irf,, all post 
mortem transfers of property beyond the one-third restriction were 
subject to the forced-share intestacy rules. Due to the precedence 
granted to the 'ilm al-fara,irf,, Muslim jurists, including Hilal and al­
Kha~~af, were compelled to construct the waqf as an inter vivas char­
ity even though, in practice, the institution functioned much more 
like a post mortem bequest. 

The conclusion that developments in bequest and inheritance law 
preceded the law of waqf is given further credence by the way in 
which various principles from these doctrines are incorporated into 
the waqf treatises. Both Hilal and al-Kha~~af emphasize the "share" 
to which a beneficiary is entitled. As Powers has argued in his dis­
cussion of the Islamic law of inheritance, this stress on shares-as 
opposed to heirs or beneficiaries-originates from the manner in 

183 Yanagihashi, "Doctrinal Development of 1\1ararj ah\1awt," 326. 
is+ Yanagihashi, "Doctrinal Development of Mararj al-Mawt," 353-54, 358. 
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which the Qur'an allots a fractional share to specified heirs. 185 In 
the case of a waqf in which the total amount to be distributed is 
greater than the entirety of the waqf, Hilal and al-Kha~~af allot shares 
according to 'awl, or "proportional reduction," a form of apportion­
ment developed in connection with the 'ilm alfarif irj,: 

I said: What is your opinion if he says, "Zayd is entitled to one-half, 
and 'Amr is entitled to two-thirds." How do you divide the yields? 

He said: According to seven [shares]: Zayd receives three[-sevenths] 
and 'Amr receives four[-sevenths]. The two divide the yields in 
this manner. 186 

This technique of reducing the shares on a pro rata basis developed 
as a consequence of an unusual feature of the 'ilm al-farifirj,. Under 
certain circumstances, the inheritance shares awarded to a decedent's 
heirs might exceed 100 percent of the estate. Since it is not possi­
ble to give away more than the estate, Muslim jurists developed the 
principle of 'awl in which the share of each heir would be reduced 
proportionally. In other cases, the reliance upon the 'ilm al-faritirj, is 
even more explicit. For example, in the case of a man who estab­
lishes a waqf "for the heirs of so-and-so commensurate with their 
inheritances from him," the males receive twice as much of the yields 
as do the females: 

[Al-Kha~~af] said: Do you not see that if so-and-so dies and leaves 
behind as heirs two boys and two girls, then the yields are divided 
among them according to six shares [four for the two boys and two 
for the two girls]. Each boy is entitled to two shares and the two 
[shares] are [each] one-third of the yields. Each girl is entitled to one 
share and [each share] is one-sixth of the yields. 187 

The basis for this two-to-one ratio is derived from an inheritance 
verse in the Qur'an: "A male receives the share of two females." 188 

The intersection of the law of waqf with the laws of inheritance, 
bequest, and death-sickness reveals that the law of waqf did not 
emerge in a vacuum. To the contrary, waqf law emerged in the 
shadow of these established legal doctrines and was shaped and 

185 Powers, Studies, 213. 
186 Hila! al-Ra'y, Abkiim al-Waqf, 275. 
187 Al-Kha~~af, Abkiim al-Awqaf, 145. 
we Qur'an 4.11. 
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affected by them in various ways. On the one hand, the treatise 
writers had to distinguish the waqf from inheritances and bequests 
in order to secure a place for the institution within the Islamic inher­
itance system. On the other hand, this legal space could never be 
completely autonomous since the law of waqf remained subordinate 
to these established doctrines and depended upon them for its own 
substantive law. In the formation of the waqf as a legal institution, 
the creation and definition of this legal space was just as significant 
as the waqf equation. For without the former, the latter would have 
had no meaning. 

* * * 
The terminological and definitional efforts in the waqf treatises indi­
cate that the problem confronting third-century jurists was one of 
"too many trusts and too little law." The remarkable phenomenon 
of the Arab conquests and the subsequent conversion to Islam of 
many conquered peoples unintentionally introduced into the Islamic 
world the cultural and legal practices of various Near Eastern civi­
lizations. The task facing Hilal and al-Kha~~af was to bring order 
to what may have become-by the third Islamic century--a fairly 
diverse array of trust-like practices. This effort required creating a 
new signifier, both to distinguish the institution from other forms of 
charity and gift, and to integrate the institution into the fully devel­
oped law of intestacy and testacy. The result was the creation of a 
new legal institution-the "waqf." For qiirf,fs confronted with ques­
tions concerning the legality or propriety of a pious endowment, the 
substantive "black letter" law of the waqf treatises would have pro­
vided the legal framework through which they analyzed and resolved 
the legal questions before them. 

But if the waqf treatises delineated the substantive law of waqf, 
they ultimately could not confer legitimacy on the institution. Obviously, 
neither Hilal nor al-Kha~~af constructed the law of waqf believing 
that they were conferring legal status on an illegitimate institution. 
From the perspective of the a~~ab al-ray, the internal consistency of 
the legal arguments in the waqf treatises, combined with the seam­
less integration of the waqf into the Islamic inheritance system, would 
have been sufficient to legitimize the institution. Certainly the con­
verse would have been true: had the substantive law conflicted with 
the law of intestacy and testacy, such conflicts and inconsistencies 
would have called into question the legality of the institution. Moreover, 
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the fact that the waqf (presumably) reflected the actual practices of 
the Muslim community would have bolstered the conviction that the 
institution was in harmony with the sharf<a. The problem, of course, 
was that legal legitimacy and legal authority were becoming an 
increasingly hermeneutical phenomena over the course of the third 
and fourth centuries. Not only was the discursive legal reasoning of 
the waqf treatises inherently non-exegetical, but in some cases this 
reasoning conflicted with the reports of pious endowments among 
the early Muslim community. Thus, in spite of the importance of 
the waqf treatises to the development of the institution's substantive 
law, one cannot speak of the waqf's birth as a legitimate institution 
v.1.thin Islamic law without examining its parallel, exegetical super­
structure. 



CHAPTER FOUR 

HERMENEUTICAL LEGITIMATION 

As shaii<a legitimacy became an increasingly hermeneutical phenom­
enon over the course of the third century A.H., the (perceived) prac­
tices of the early Islamic community, rather than the ray of Hilal 
and al-Kha~~af, became the medium through which the waqf attained 
legal and cultural legitimacy. The introductory collection of badzths 
in the A&kam al-Awqaf of al-Kha~~af is symbolic of this bifurcation 
between substantive law and legal legitimacy: while the substantive 
law of waqf developed through rationalist discourse, the institution's 
cultural (and hermeneutical) legitimacy rested upon the traditions of 
the Prophet and his Companions. 

This parallel hermeneutical discourse is found in many of the ear­
liest writings on pious endowments. In the Kitab al-Umm, al-Shafi'1 
(d. 204/820) alludes to the customs of the early Islamic community 
when he writes that 

knowledge of ~adaqat has been preserved by a considerable number of 
the Emigrants and Helpers. Indeed, a great number of [the early 
Muslims'] descendants and relatives continued to administer their ~adaqat 
until they died. The majority of them transmitted this on the author­
ity of the majority, so there is no dispute in this matter. 1 

In the Mudawwana, Malik b. Anas (d. 1791795) cites to "the abbas 
from the time period of 'Umar and others" to establish a precedent 
for whether the founder may retain possession of a waqf.2 Historical 
writings also noted the waef-making practices of the first Muslims. 
Al-Waqid1 (d. 207 /823) reported that the Companions had trans­
formed their dirhams and date trees into ~adaqas,3 while al-Tabar1 (d. 
310/923) related the conversion of conquered lands (~awa.fi} into 
"babzs during the first century."4 This latter practice was also remarked 

1 Al-Shafi'!, Kitab al-Umm, 4: 53. 
2 Sal:mun, Al-Mudawwana, 15: 115. 
3 Mul:tammad b. 'Umar al-Waqidl, Kitab al-Maghiizf, ed. Marsden Jones (London: 

Oxford University Press, 1966), 3: 991. 
'Al-Tabar!, Ta'rfkh, 4: 31-32. 
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upon in the Kitab al-Kharaj of Yal_iya b. Adam (d. 203/BlB), where 
the author reported that 'Umar had made a waqf (innama waqqefa 
'Umar b. al-Khattab)5 of Sawad al-Kufa following its conquest in the 
year 16/637.6 

Even Hilal and al-Kha~~af referenced the "waqfe" of the early 
Islamic community to bolster their legal reasoning. Hilal cited to the 
customary practices of 'Umar's 0adaqa as well as the waqfe of 'Uthman 
b. 'Afian, 'Ali b. Abi Talib, al-Zubayr b. al- 'Awwam, and }.Iaf~a,7 

and claimed that "these traditions (akhbar) are widely disseminated 
(mutawatir) and it is not permitted to contradict them." 13 Al-Kha~~af's 

introduction, in addition to listing badlths describing the waef-making 
practices of the early Muslim community, also included a tradition 
from Abu Yusuf (d. 1B2/79B) alleging that the practices of the Prophet 
and his Companions had legitimated the establishment of pious 
endowments: 

It was transmitted on the authority of Abu Yusuf that he said: The 
fadaqas of the Messenger of God and the leaders from among his 
Companions are famous and there is no need to say anything [more] 
about it.9 They [the fadaqas] are well-known and famous and it is not 
proper for anyone to question them. Indeed, on the contrary, you 
must seek to follow them in adopting their custom. 10 

This is the same Abu Yusuf who initially opposed the waqf, but 
became convinced of the institution's legality when confronted with 
the customary practices of the earliest Muslims. According to this 
well-known anecdote, Abu Yusuf, while on the pilgrimage with the 
'Abbasid caliph al-Rashid (r. 1 70-93/7B6-B09), reversed his oppo­
sition when he saw that the Prophet's Companions had constructed 
numerous waqfe in and around the environs of Madina. 11 

5 Note the use of the verb "waqqafa." This appears to be one of the earliest uses 
of this term in connection with the creation of pious endowments. 

6 YaJ:iya b. Adam, Kitab al-Klzariij (Cairo: al-Ma~ba'a al-Salafiyya, 1964), 26, no. 
4 7. The complicated status of the Sawad lands and its peasants has been discussed 
in an article by Paul G. Forand, "The Status of the Land and Inhabitants of the 
Sawad During the First Two Centuries of Islam," JESHO 14/1 (1971), 25-37. 

7 Hila! al-Ra'y, Abkam al-Waqf, 6-10, 72-73. 
3 Hila! al-Ra'y, Abkam aHVaqf, 6, 9-10, 72-73. 
9 This last phrase might also be read as "and there is no need in this matter 

for a J_wd'ith." 
10 Al-Kha~$af, Abkam al-Awqiif, 3-4. 
11 Al-Sarakhs!, Al-J\Iabsu/, 12: 28. Schacht considered this anecdote to be apoc-
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Explicating the hermeneutical legitimation of the waqf requires 
consideration of sources outside the two treatises. To avoid confu­
sion, it is important to note that many of these sources were put 
into circulation prior to the creation of the waqf treatises discussed 
here. The rationale for analyzing these sources in reverse chrono­
logical order is connected to the triumph of traditionalism over the 
course of the third century A.H. Although the sources analyzed in 
this chapter may have come into existence prior to the production 
of the waqf treatises, their hermeneutical significance became greater 
in later decades. 

Another source of potential confusion concerns the terminology 
used in these sources. As with the ~adlths present in the introduc­
tion to al-Kha~~af's treatise, almost all the traditions cited in this 
chapter use terms such as Jadaqal taJaddaqa, ~ubs/ ~abbasa, sabzll sabbala 
to convey to the idea of a pious endowment. Few of them use the 
term "waqf" and many do not satisfy the terminological require­
ments of Hilal's waqf equation. This disjunction requires the reader 
to adopt the bifurcated perspective mentioned in the prior discus­
sion of al-Kha~~af's treatise: to see these traditions as providing 
exegetical support for the legitimacy of the waqf even though the 
legal vocabulary of waqflaw (as it developed within l:fanafi discourse) 
would seem to cast doubt on the legitimacy of these early endowments. 

An examination of these sources reveals that the legality of the 
waqf rested upon three reference points-(i) Prophetic maxims; (ii) 
the Jadaqa deed of 'Umar b. al-Khagab; and (iii) the Jadaqas of the 
Prophet. In early juristic discourse Prophetic maxims were the dom­
inant legitimating force. In the writings of Hilal and al-Shafi'!, for 
example, the Jadaqas of the Prophet are never mentioned and ref­
erences to 'Umar's Jadaqa deed lack specificity. Instead, both jurists 
cite to Prophetic statements/maxims. Only in the introduction to 

ryphal: "There is no reason to credit the anecdote, reported by so late an author 
as Sarakhs!." Schacht, "Early Doctrines on fi'aqf," 451-52. A recent article by 
Michael Leeker, however, raises the possibility that late sources do not axiomati­
cally constitute later emendations to the Islamic corpus. In his analysis of ~adfths 
relating the death of the Prophet's father, 'Abd Allah, Leeker argues that the terms 
"early" and "late" cannot be applied easily to Islamic traditions. Leeker makes a 
convincing case for dating a "late" ~adfth from an eleventh/seventeenth-century col­
lection to the "beginnings of Islamic historiography." Leeker, ''The Death of the 
Prophet Mu~ammad's Father: Did Waqidl Invent Some of the Evidence?" :(DMG 
145 (1995): 9-27, esp. 17. 
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the Abkam al-Awqaf of al-Kha~~af can one speak of a fully formed 
superstructure/matrix encompassing all three strands of the triad. 

While the contents of this waqf legitimating matrix are rather stan­
dard, the composition and interaction of these components is quite 
complicated. At various junctures, it is possible to perceive internal 
inconsistencies within each of these three reference points as well as 
conflicts between them. This examination reveals that while none of 
these traditions can be considered a historically reliable document, an 
understanding of the matrix's construction illuminates the process of 
hermeneutical legitimation within early Islamic legal discourse, and 
perhaps most importantly, why the Muslim community came to accept 
these historical accounts as an accurate representation of its past. 

I. The Maxims ef the Prophet 

When discussing the Prophetic waqf maxims, it is helpful to group 
them into two broad categories: the taJaddaqa maxim and the sab­
bala maxim. A third Prophetic maxim does exist, but this amsakta 
maxim appears to have emerged at a time posterior to the waqf trea­
tises of Hilal and al-Kha~~af. Since bad'iths containing the amsakta 
maxim are found only in the later collections of al-Daraqutn1 (d. 
385/995) and al-Bayhaq1 (d. 458/1066), they are considered outside 
the scope of this project. 12 Definitionally, the verbs taJaddaqa and sab­
bala are virtually synonymous-both refer to alms-giving or dedicat­
ing objects to charitable purposes. Moreover, both Prophetic maxims 
were issued to the same person, 'Umar b. al-Khattab, concerning 
property that 'Umar had recently acquired in Khaybar/Thamgh. 
The standard form of the taJaddaqa maxim quotes the Prophet as 
suggesting, "If you want, sequester its principal and give (the yields) 
away as alms" (in shi,ta babbasta aJlaha wa-taJaddaqta bi-ha). 13 The stan-

12 The amsakta maxim appears to be a variant of the IOJaddaqa maxim, w-ith the 
verb "to \Vithdraw" (amsaka) taking the place of "to sequester" (~abbasa). As a result 
of this substitution, the new maxim reads, "If you want, give alms by means of it, 
and if you want, withdraw its principal" (in shi'ta tayaddaqta bi-ha wa-in shi'ta amsakta 
aylaha). Al-Bayhaq1, Kitab al-Sunan al-Kubra, 6: 159; al-Daraqutn1, Sunan, 4: 186, no. 
7, 190, no. 9 (omitting the second "in shi'ta"). 

13 There are some traditions which reverse the order of the maxim, so that it 
reads "in shi'ta IOJaddaqta bi-ha wa-~abbasta OJlaha." Al-Daraqutn1, Sunan, 4: 187, no. 
5; al-Bayhaq1, Sunan, 6: 158-59, 161. 
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<lard form of the sabbala maxim has the Prophet commanding 'Umar 
to "Sequester its principal and dedicate its fruits/yields to charita­
ble purposes" (ibbas a~laha wa-sabbil thamarataha). Although variants 
sometimes blur these distinctions, every maxim examined in this 
chapter orients itself around one of these two keywords. In terms of 
their content, both maxims refer to the sequestration of the prop­
erty's principal. As for distribution of the yields, only the sabbala 
maxim explicitly mentions their distribution from the property's 
usufruct. In the ta~addaqa maxim, the distribution of the property's 
yields is only implied in the suggestion to give alms. Isnad analysis 
of the badZths containing these two maxims indicates that their nar­
rative structures-the background information that situates the Prophetic 
utterance-did not come into existence until the second century A.H., 
a time contemporaneous with debates over the legality of pious 
endowments. 

Opposition to the waqf also took the form of maxims. For exam­
ple, there is Shuray]:i's statement that pious endowments conflicted 
with the Qur'an's forced shared system ("la bubs <an fara)i¢ Allah"), 
a maxim that ultimately acquired Prophetic status in the third cen­
tury, 14 and bore the controversial isnad chain of 'Ikrima (d. 104-07 I 
722-25) 15-lbn 'Abbas-the Prophet. 16 There is a similar anti-waqf 
badzt!t-also on the authority of 'Ikrima and Ibn 'Abbas-in which 

'" The dating of the Prophetic version of the "la ~ubs 'an fara'i¢ Allah" maxim is 
based upon its absence from the Kitab al-Umm of al-Shafi'f and the A~kam al-Waqf 
of Hila! al-Ra'y. Arguments from silence are not normally persuasive, but this case 
is exceptional. Al-Shafi'f bases part of his objection to the la ~ubs 'an Jara' i¢ Allah 
maxim on the fact that it is ShurayJ:i's opinion (see irifra). It is unlikely that al­
Shafi'f would have taken this position if a Prophetic version of the maxim had 
existed. Moreover, the ~adith in the A~kam al- Waqf provides a historical context for 
the maxim that is non-Prophetic. In the ~adith, ShurayJ:i assumes his familiar role 
as qaefl (he was reported to have been a qaef z in Kufa for sixty years and a qa¢z 
in Ba~ra for one year) and relies upon the maxim as a justification for rejecting a 
fatwa. Nowhere in the ~adfth does ShurayJ:i allude to the Prophetic origins of the 
Iii ~ubs 'anfarii'i¢ Allah maxim. Whether the maxim actually was issued by ShurayJ:i 
is another matter altogether, but again, second-century A.H. legal discourse does 
not appear to have attributed the maxim to the Prophet. For biographical infor­
mation on ShurayJ:i, see lbn J:lajar al-'Asqalanf, Tahdhzb al-Tahdhzb, 4: 326. 

15 Although 'Ikrima was the maw/ii of Ibn 'Abbas, his tarjama alleges that he attrib­
uted his own opinions to lbn 'Abbas and spread lies about his master. Ibn J:lajar 
al-'Asqalanf, Tahdhzb al-Tahdhzb, 7: 267, 269. 

16 Al-Bayhaqf, Kitiib al-Sunan al-Kubrii, 6: 162; al-TaJ:iawf, Shar~ al-Ma'iinf al-Athiir, 
4: 99. 
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the Prophet declared that there would be "no bubs after silrat al­
nisii'," 17 the chapter in the Qur'an in which the inheritance verses 18 

were revealed. Another set of anti-waqf traditions indicated that the 
legal right to make a property inalienable--that is, to turn it into a 
bubs (i.e., mawqiifa)-had been proscribed. One of these badzths, also 
on the authority of Shuray}J, alleged that "Mu}Jammad brought the 
release of bubs" (jii, a Mubammad bi-itliiq al-bubs), 19 while another stated 
unambiguously that "bubs is forbidden" (nahii 'an al-bubs). 20 

Proponents of the waqf responded to these anti-waqf maxims and 
badzths with a variety of different argumentative strategies, including 
(i) questioning the authority of the badzths; (ii) challenging the legal 
meaning of the maxim; (iii) providing a different historical context 
for the maxim; and/ or (iv) promoting counter-maxims and counter­
badzths. 21 The fourth argumentative strategy is the one most relevant 
to this chapter. In his waqf treatise, Hilal responded to Shuray}J's 
"lii bubs 'an farii,ir;l Allah" maxim by implicitly referring to the t~ad-

17 Al-Bayhaqf, Kitiib al-Sunan al-Kubrii, 6: 162. 
18 Qur'an 4.8, 4.11-12, 4.176. 
19 Al-Shafi'!, Kitiib al-Umm, 4: 52. 
20 Al-TaJ:tawf, Sharb al-Ma'iinl al-Athiir, 4: 97. 
21 Al-Shafi'f's response to ShurayJ:t's "Iii bubs 'an farii'irj, Alliih" maxim is illustra­

tive of the first two argumentative strategies. First, al-Shafi'f claims that the maxim 
is little more than ShurayJ:t's personal opinion. Second, al-Shafi'f asserts that the 
maxim does not prohibit the establishment of a waqf, because inter uiuos transfers of 
property do not implicate the 'ilm al~farii'irj,-a position that would have also negated 
the "no bubs after surat al-nisii"' maxim. 

The third argumentative strategy is illustrated in al-Shafi'f's responses to the 
Prophetic maxim concerning the "releasing of bubs." Al-Shafi'f first argues that this 
Prophetic utterance referred to a special group of pre-Islamic camels from whom 
ownership had been removed (i.e. made a bubs), and that the restriction, or seques­
tration, of these animals ended with the revelation of Qur'an 5: 103: 

May His praise be exalted. Oh people, God permitted to you the grazing live­
stock, so eat them if you have slaughtered them according to the law. And 
you are no longer prohibited from baMra, nor sii'iba, nor wa~Zla, nor biimin, 
nor what you dedicate from them to your gods. 

Al-Shafi'f next draws a distinction between the bubs of the ]iihiliyya and the bubs of 
Islam, observing that only in Islamic times have houses and land been made bubs: 
"We know of no Jiihilf person who designated a house as a bubs for his children, 
for the Holy vVar, or for the destitute. Their bubs were comprised of the things I 
have described, namely, the babfra, the wa~Zla, the biimin, and the sii'iba." Al-Shafi'f, 
Kltiib al-Umm, 4: 52-53, 58. 

In his Shar{t al-Ma'iinf al-Athiir, al-Tal.iawf (cl. 321/933) also relies on this third 
argumentative strategy to negate the impact of the "bubs are forbidden" maxim by 
noting parallels between this maxim and the practices of the ]iihilf Arabs. Al-TaJ:tawf, 
Sharb al-Ma'iinf al-Athiir, 4: 98. 
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daqal sabbala maxims when he cited to the conversation between the 
Prophet and 'Umar and the waqfe of prominent companions: 

[As for] the permissibility of the waqf . .. we have been informed on 
the authority of the Messenger of God: Verily, he commanded 'Umar 
b. al-Khattab to endow (yuqifa) land belonging to him, and 'Umar 
made it a waqf according to the instructions of the Messenger of God. 
'Alf b. Abf Talib, al-Zubayr b. al-'Awwam and others from among 
the Companions of the Messenger of God made waqfe. And (there is) 
the badfth concerning 'Uthman b. 'Affiin in the matter of Bi'r Ruma 
and the waqfe of the Companions of the Messenger of God; to this 
day these are the practices of the people.22 

In the Kitiib al-Umm, al-Shafi'1's use of counter-~adzths and counter­
maxims is more explicit. He twice cites the Prophetic conversation 
between the Prophet and 'Umar in response to Shurayl:i's maxim 
concerning the release of ~ubs. 23 

Clearly, the pressures to generate maxims and ~adzths in support 
of the waqf would have been great during the first half of the sec­
ond century A.H. This was a time both when Abu I:Ian1fa was voic­
ing opposition to the waqf and when anti-waqf maxims such as 
Shuray}:i's "lii ~ubs 'an farii,irf, Allah" came into existence. Pertinent to 
this study of the waqf maxims is Schacht's thesis that maxims reflect 
a stage of legal doctrine prior to the utilization of full ~adzths. 24 

Schacht's conception of the maxim's evolution from an independent 
entity to encasement within a ~adzth narrative structure reflects his 
own understanding of the development of Islamic law. Schacht 
believed that second-century A.H. jurists increasingly strove to bol­
ster their opinions-or in this case, legal maxims2"-by projecting 

22 Hila! al-Ra'y, A~kiim al-Waqf, 6. 
23 Al-Shafi'!, Kitiib al-Umm, 4: 52-53, 58. 
21 Schacht, Origins, 189. 
25 Schacht argued that legal maxims often had two sources in Islamic jurispru­

dence: second-century A.H. Muslim jurists who generated rhyming and alliterative 
maxims/slogans as teaching tools, and educated non-Arab converts who introduced 
foreign (particularly Roman) concepts and maxims into nascent Islamic legal dis­
course. Joseph Schacht, "Pre-Islamic Background and Early Development of Juris­
prudence," in Law in the Middle East: Origin and Development of Islamic Law, eds. Majid 
Khadduri and Herbert]. Liebesny (Washington D.C.: The Middle East Institute, 
1955), 36, 50. Crone has challenged Schacht's understanding of foreign/Roman 
influences on Islamic law, arguing that Roman influences were indirect rather than 
direct, because Roman law, "as an organized body of law taught, studied and con­
sciously preserved," had receded from the Near East by the time of the Arab 
Conquests. Crone, Roman, Provincial and Islamic Law, 7-12, 91-94. As I have argued 
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them backwards into history.26 According to Schacht, this process 
reached its inevitable conclusion with al-Shafi'1's privileging of Prophetic 
~ad'ith. 27 Although the waqf maxims do not exist independently of 
their narratives (matns) in the Islamic sources, Schacht's thesis pro­
vides a framework for evaluating these traditions. Assuming arguendo 
that legal maxims existed as independent entities at some point in 
early Islamic jurisprudence, then the matns and the chain of trans­
mitters (isnads) must be later accretions designed to situate and nota­
rize these maxims. 28 In theory, then, it should be possible to peel 
away these accumulations to reveal how this evolution occurred. 

1he Ta~addaqa Maxim 

Although both maxims are similar in content, they should not be 
viewed as a linked pair. The justification for considering each maxim 

previously, at some point the distinction between "foreign" and "indigenous" legal 
cultures becomes illusory, but it may still be possible, in certain circumstances to 
isolate the non-Arab origins of particular maxims (even if the Muslims who used 
them were unaware of their "foreign" origins). 

26 The tendency of the "ancient schools" to back project their opinions to Successors 
and Companions instead of the Prophet is borne out by evidence from second­
century A.H. legal texts. For example, the Muwatta' of Malik b. Anas (d. 1791795) 
in the recension of YaJ:iya b. YaJ:iya al-Ma~mudi (d. 234/849) contains 822 tradi­
tions from the Prophet as against 613 from Companions and 285 from Successors, 
while the earlier recension of MuJ:iammad b. al-I:lasan al-Shaybani (d. 189/805) 
contains 429 traditions from MuJ:iammad in comparison to 628 from Companions, 
112 from Successors, and 10 from later authorities. The Kitab al-Athiir of Abu Yusuf 
(d. 182/798) contains 189 traditions from the Prophet, 372 from Companions and 
549 from Successors. Schacht, "A Revaluation of Islamic Traditions," Journal of the 
Royal Asiatic Society ( 1949), 146. In addition to this numerical evidence, the Islamic 
tradition itself informs us that ascribing traditions back to the Prophet was not 
the norm in the second Islamic century. In the Kitab Ikhtilaf al-Jf adith, al-Shafi'! 
(d. 204/820)-the man responsible for elevating the ~adiths ascribed to the Prophet 
above all others-inveighed against the "ancient schools of law" for neglecting tra­
ditions from the Prophet in favor of those from the Successors and Companions. 
Schacht, Origins, 21. 

27 The density of Schacht's theories and analyses make them difficult to sum­
marize. The details of his argument can be found in the first and second parts of 
Origins, 1-179, and in a preliminary paper he presented in Paris to the Twenty­
First International Congress of Orientalists in July, 1948, entitled "A Revaluation 
of Islamic Traditions," 143-54. 

28 For an example of how a maxim can move from juristic opinion to Prophetic 
~adith, see Powers' study of the "No bequest to an heir" maxim (la wa~ryya li-warith). 
According to Powers, the maxim appears to have entered into circulation as an 
utterance of Malik b. Anas at the beginning of the second Islamic century. By the 
third century, however, the maxim had become situated in the Prophet's Farewell 
Pilgrimage and acquired Prophetic authority. Powers, Studies, 158-72. 
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separately comes from the Islamic tradition itself. The absence of 
the sabbala maxim from the waqf treatise of Hilal (d. 245/859) and 
the MuJannaf of Ibn Abi Shayba (d. 235/849), combined with the 
omission of the taJaddaqa maxim from the Kitiib al-Umm of al-Shafi'i 
(d. 204/820), suggests that the two maxims did not always circulate 
together. In analyzing these maxims it is also helpful to observe that 
they are encased in a bad'ith structure consisting of two parts-the 
narrative (matn) and the chain of transmitters (isniid). Although it is 
natural to assume that these two bad'ith components are linked to 
one another, contemporary bad'ith studies indicate that isniid forma­
tion occurred independently of the matn. Due to this autonomy of 
both the isniid and the matn, each of these components will be exam­
ined separately. 

Before undertaking this analysis, however, the theoretical and ter­
minological groundwork for this discussion must be presented. For 
the purposes of this study, the terms "badzth" and "tradition" will be 
used interchangeably. Likewise, the matn component of the bad'ith will 
frequently be referred to as the "narrative," while the isniid will be 
described as a "chain of transmitters/authorities." As for the term 
"maxim," this designation will refer specifically to the Prophetic 
speech uttered in the matn of the bad'ith. 

In the bad'ith collections the matn surrounding the taJaddaqa maxim 
provides a historical context for the Prophet's speech, and demar­
cates the legal status and function of a waqf. 

Isma'rt-Ibn 'Awn-Nafi'-Ibn 'Umar: 'Umar acquired land in Khaybar, 
and he came to the Prophet and sought his advice in this matter. 
'Umar said: "I have acquired land in Khaybar, and I have never 
acquired property more precious to me than it. What do you com­
mand me to do with it?" He [the Prophet] said: "If you want, sequester 
its principal and give away (the yields) as alms." [lbn 'Umar] said: 
'Umar gave away (the yields) as alms on the condition that it [the 
principal] not be sold, given away as a gift, or inherited. [Ibn 'Umar] 
said: 'Umar gave (the yields) away as alms for the poor, kin relations, 
slaves, the Holy War, travelers and guests. It will not be held against 
the one who administers it if he eats from it in an appropriate 
manner or gives something to a friend so long as he does not appro­
priate any of the property (ghayr mutamawwilin fi-hi). 29 

29 AJ:tmad b. I:lanbal, Al-Musnad (Egypt: Dar al-Ma'arif, 1951-90), 6: 277, no. 
4608. 
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In the opening sequence of this badzth, the reader learns of an 
encounter between the Prophet and 'Umar in which the latter 
expresses his fondness for a certain piece of real property in Khaybar 
and asks the Prophet what he should do with it. The Prophet sug­
gests to 'Umar that he might consider turning this property into a 
charitable endowment: "If you want, sequester its principal and give 
(the yields) away as alms" (in shi0 ta babbasta a~laha wa-ta~addaqta bi­
ha). The remainder of the bad'ith, as conveyed by 'Umar's son, 'Abd 
Allah b. 'Umar (d. 73-74/693-94), delineates the parameters of this 
new charitable endowment: its principal is inalienable, its charitable 
ends are "for the poor, kin relations, slaves, the Holy War, travelers 
and guests," and its administrator (walz) has limited rights of personal 
consumption from the endowment. 30 

In spite of the unitary appearance of this tradition, it is instruc­
tive to view the ta~addaqa badlth as a composite narrative comprised 
of two distinct components: 

1. The conversation between 'Umar and the Prophet which frames 
the maxim 

2. Three conditions concerning the endowment's establishment: 
a. An explicit statement of inalienability 
b. The specification of charitable ends 
c. The guidelines for the administrator regarding personal con­

sumption of the endowment 

The rationale for treating the three conditions as a group arises from 
their joint presence in another document-the ~adaqa deed of 'Umar. 
Although these three conditions sometimes appear independently of 
one another, 31 they are always referenced to 'Umar's ~adaqa deed. 
Since 'Umar's deed will be discussed in section two, a more detailed 
consideration of these three conditions will be postponed momen-

30 Ibn I:Ianbal, Al-Musnad, 6: 277, no. 4608. Some ~adzths contain a variant of 
the last phrase "so long as he does not appropriate any of the property" (ghayr 
mutamawwilin .fl-hi). This variant reads "so long as he does not enrich himself by 
means of it" (ghayr muta' aththilin miilan). 

ll Hila! al-Ra'y, A~kiim al-Waqf, 7-10, 72-73; Mu]:iammad b. Isma'!l al-Bukharf, 
"Kitiib al-Wakiila," in $a~f~ al-Bukhiirf (Cairo: al:Jumhuriyya al-'Arabiyya al-Mutta]:iida, 
1386-93/1966-73), 4: 148. In the A&kiim al-Waqf, references to the specification of 
charitable ends can be found in the introduction, while the rules for the adminis­
trators of 'Umar's waqf are discussed at a later point in the text. In the Sabi~ of 
al-Bukhar!, there is a ~adzth which contains only the condition concerning the guide­
lines for administrators. 
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tarily. Nevertheless, the presence of these three conditions in 'Umar's 
Jadaqa deed raises the possibility that they were grafted onto the 
taJaddaqa hadzth to draw a connection between 'Umar's deed and the 
conversation between 'Umar and the Prophet. 

While the hadzth does not elaborate on the circumstances that led 
to the conversation and the giving of the Prophetic maxim, the story 
of Khaybar is well-known in the Islamic tradition. After the expul­
sion of the Barn} al-Nac;lir from Madina in the year 4/626, the Jewish 
tribe sought refuge in Khaybar, an oasis well-known for its date­
palm trees, located approximately 95 miles/ 150 km from Madina. 32 

In the year 7 /629 the Prophet marched forth from Madina and laid 
siege to the forts (hisns)33 that protected the inhabitants of Khaybar. 
After about a month and a half of hostilities, the Jews of Khaybar 
asked the Prophet for a treaty of capitulation, which was subse­
quently accepted. 34 The terms of this capitulation are in dispute. In 
some accounts the Prophet divided Khaybar into either 180035 or 
360036 shares and distributed these shares amongst the Muslims, while 
in others, the division of Khaybar is entirely omitted and it is sug­
gested that the Jews remained owners of the land even after their 
capitulation. 37 

32 E/2, s.v. "Khaybar," L. Veccia Vaglieri, 4: 1137-38; 'Abd al-Malik lbn Hisham, 
Sf rat al-Nabf, ed. MuJ:tammad Khalil Harras (Cairo: Maktabat al:Jumhuriyya, 1971 ), 
3: 464; al-Waqid1, Kitab al-Maghazf, 1: 375, 2: 690; A]:imad b. Ya]:iya al-Baladhur!, 
Futil~ al-Buldiin (Beirut: Dar al-Nashr, 1957), 34, 39. 

'l'.l Some historians have chosen to characterize these ~isns as "farm-strongholds" 
rather than forts, possibly because the term "fort" tends to conjure up images of 
small, medieval European castles. EI', s.v. "Khaybar," L. Veccia Vaglieri, 4: 1139. 

:H EI2, s.v. "Khaybar," L. Veccia Vaglieri, 4: 1140. 
'.Jj Ibn Hisham, Sfrat al-.Nabf, 3: 467-72; al-Waqid!, Kitab al-Afaghazz, 2: 718. lbn 

Hisham's Sfra relates that the 1,800 shares of Khaybar were divided between 1,400 
men and 200 horses. Each horse received two shares and every man received one. 

3" Al-Baladhur!, Futu~ al-Buldan, 37-38; YaJ:tya b. Adam, Kitab al-Kharaj, 21, no. 
18, 35-37, nos. 89-97; Yaqut b. 'Abd Allah al-I:Iamaw! (= Yaqut), Mu'jam al-Buldan 
(Beirut: Dar $adir, 1374-7611955-57), 2: 410. Yaqut (d. 575/1179) bridges the 
gap between these two accounts when he explains that the Prophet divided the 
properties of Khaybar into 36 shares which were then further subdivided into 100 
units. The Prophet took half for his agents (nawa'ib) and divided the remaining 1800 
shares among the Muslims. The ~adfth which forms the basis for Yaqut's conclu­
sion is found in the earlier administrative work of YaJ:tya b. Adam (d. 203/818). 
See YaJ:tya b. Adam, Kitab al-Kharaj, 35-36, no. 91. 

37 Al-Baladhur!, Futu~ al-Buldan, 40; YaJ:tya b. Adam, Kitab al-Kharaj, 38, no. 98; 
Ahli Yusuf: Kitab al-Anaraj, 49-51; al-Tabar!, Ta'nkh, 3: 19 21; EI2, s.v. "Khaybar," 
L. Veccia Vaglieri, 4: 1140-41. 
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In the opening sequence of this badzth, the reader learns of an 
encounter between the Prophet and 'Umar in which the latter 
expresses his fondness for a certain piece of real property in Khaybar 
and asks the Prophet what he should do with it. The Prophet sug­
gests to 'Umar that he might consider turning this property into a 
charitable endowment: "If you want, sequester its principal and give 
(the yields) away as alms" (in shi,ta babbasta a~laha wa-ta~addaqta bi­
ha). The remainder of the badzth, as conveyed by 'Umar's son, 'Abd 
Allah b. 'Umar (d. 73-74/693-94), delineates the parameters of this 
new charitable endowment: its principal is inalienable, its charitable 
ends are "for the poor, kin relations, slaves, the Holy War, travelers 
and guests,'' and its administrator (wall) has limited rights of personal 
consumption from the endowment. 30 

In spite of the unitary appearance of this tradition, it is instruc­
tive to view the ta~addaqa badlth as a composite narrative comprised 
of two distinct components: 

1. The conversation between 'Umar and the Prophet which frames 
the maxim 

2. Three conditions concerning the endowment's establishment: 
a. An explicit statement of inalienability 
b. The specification of charitable ends 
c. The guidelines for the administrator regarding personal con­

sumption of the endowment 

The rationale for treating the three conditions as a group arises from 
their joint presence in another document-the ~adaqa deed of 'Umar. 
Although these three conditions sometimes appear independently of 
one another,31 they are always referenced to 'Umar's ~adaqa deed. 
Since 'Umar's deed will be discussed in section two, a more detailed 
consideration of these three conditions will be postponed momen-

30 Ibn I:Ianbal, Al-Musnad, 6: 277, no. 4608. Some ~adfths contain a variant of 
the last phrase "so long as he does not appropriate any of the property" (ghayr 
mutamawwilin .fl-hi). This variant reads "so long as he does not enrich himself by 
means of it" (ghayr muta' aththilin miilan). 

31 Hila! al-Ra'y, A~kiim al-Waqf, 7-10, 72-73; MuJ:iammad b. lsma'!l al-Bukhari, 
"Kitiib al-Wakiila," in $~f~ al-Bukhiirf (Cairo: al:Jumhuriyya al-'Arabiyya al-MuttaJ:iida, 
1386-·93/ 1966-73), 4: 148. In the A&kiim al-Waqf, references to the specification of 
charitable ends can be found in the introduction, while the rules for the adminis­
trators of 'Umar's waqf are discussed at a later point in the text. In the $a~f~ of 
al-Bukhari, there is a ~adzth which contains only the condition concerning the guide­
lines for administrators. 
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and the events at Khaybar.46 It seems odd that Ibn 'Umar would 
have recorded much about his father and yet forget to relate this 
conversation. 

'Umar's interactions with the oasis of Khaybar were not limited 
to the conquest in the year 7 /629. The Islamic tradition reports that 
during the early part of his caliphate (r. 13-23/634-44),47 'Umar 
expelled the Jews from Khaybar, sent them to Syria, and divided 
their properties amongst the Muslims. The Islamic tradition remains 
divided over the reasons for 'Umar's expulsion order. One set of 
traditions claims that 'Umar expelled the Jews after learning that 
the Prophet had said, during the his final illness, "Two religions can­
not coexist in the Arabian peninsula" (la yajtami'u bi-ja:(irat al­
'arab dznan). 48 These traditions, however, fail to explain why 'Umar 
only learned of this Prophetic statement several years after the 
Prophet's death. Another set of traditions claims that the denizens 
of Khaybar began to mistreat and deceive the Muslims living there. 
In particular, certain traditions cite the abuse suffered by 'Umar's 
son at the hands of the people of Khaybar: 

Then 'Abd Allah b. 'Umar visited them for an unspecified purpose 
and they attacked him in the night. 49 [They] broke lbn 'Umar's hands 
by throwing him from the roof of a house. Subsequently, 'Umar divided 
the land among those of the people of I:ludaybiyya who had taken 
part in the battle of Khaybar. 50 

46 For events at Khaybar, Ibn 'Umar is the final link in isnad chains for al­
Baladhuri, al-Waqidl, Ibn Hisham, Abu Yusuf, and YaJ:iya b. Adam. See al-Baladhurl, 
Futub al-Buldan, 34, 40; al-Waqidi, Kitab al-Maghil;(i, 2: 179; Ibn Hisham, Szrat al­
Nabz, 3: 4 79-80; Abu Yusuf, !Gtab al-Kharaj, 50-51; YaJ:iya b. Adam, !Gtab al-Kharaj, 
37, no. 97. 

47 No specific date is given for the expulsion, but al-Baladhurl claims that it 
was during the "early part of the caliphate of 'Umar." Al-Baladhurl, Futub al­
Buldan, 40. 

48 Al-Tabar!, Ta'nklz, 3: 21; Ibn al-Athlr, Al-Kamil fi'l-Ta'nklz (Beirut: Dar ~adir, 
1965-67), 2: 224; al-Baladhurl, Futub al-Buldan, 39; Abu al-I;lasan 'Ali b. al-I;lusayn 
al-Mas'udi, Al-Tanbzh wa' l-Ishraf (Baghdad: Maktabat al-Muthanna, 1357I1938), 
222. 

49 Al-Baladhurl, Futub al-Buldan, 40. 
50 Al-Baladhurl, Futub al-Buldan, 36. The Kitab al-Kharilj of YaJ:iya b. Adam 

(d. 203/818) contains a similar account of Ibn 'Umar's mistreatment-"he was 
attacked during the course of the night and was wounded"-but this badlth does 
not state that Ibn 'Umar was thrown from a roof. YaJ:iya b. Adam, !Gtab al-Kharaj, 
38, no. 98. 
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In addition to these two rationales, other traditions cite a spreading 
pestilence as a reason for the expulsion,5 t while another tradition 
implies that the Muslims simply outgrew the capitulation arrange­
ment that the Prophet had negotiated with the Jews of Khaybar: 
"When 'Umar became caliph, the money became more abundant 
in the lands of the Muslims, and the Muslims became numerous 
enough to cultivate the land, so 'Umar expelled the Jews to Syria 
and divided the property among the Muslims."52 

The confusion surrounding the events at Khaybar is relevant to 
the analysis of the ta~addaqa ~adzth because the narrative structure is 
predicated on the division of Khaybar's lands shortly after the con­
quest of the oasis in the year 7 /629--a premise at variance with 
historical accounts suggesting that the Banu al-Nac;l!r remained on 
the lands after their capitulation. The only division of land at Khaybar 
upon which all the sources agree occurred during 'Umar's caliphate, 
when a conversation between the Prophet and 'Umar would have 
been impossible. This tension in the historical accounts raises the 
possibility that the narrative structure of the ta~addaqa ~adzth consti­
tutes a conflation of events from two different time periods. Stated 
othenvise, it was well-known that Khaybar had been conquered dur­
ing the Prophet's life and it was equally well-known that the lands 
in Khaybar had been divided amongst the Muslims (albeit perhaps 
not until 'Umar's caliphate). To make the conversation between 
'Umar and the Prophet possible, the two events were conflated and 
the spoils of Khaybar became definitively divided amongst the Muslims 
during the lifetime of the Prophet. Moreover, the choice of 'Umar 
as the person to whom the Prophet issued the maxim was uniquely 
appropriate. From the time of Khaybar's conquest to the final expul­
sion of the Jews, no person was more connected to the affairs of 
this oasis than 'Umar. Consequently, because the narrative con­
cerning 'Umar and the Prophet references itself so effectively to the 
characters and events associated with Khaybar, it is not difficult to 
imagine that the conversation might have occurred. 

Further support for the supposition that the conversation between 
the Prophet and 'Umar lacks historicity is provided from the isnads 
of these ~ad'iths. The isnad criticism presented here relies heavily upon 

·11 AJ-Baladhur!, Futil~ al-Buldan, 34. 
52 Al-Baladhurf, Futu& al-Buldan, 37. 
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the work of G. H. A. Juynboll. Central to Juynboll's interpretive 
framework is his belief that the "common link"53 in isnad chains can 
be used to date and geographically locate a badzth. Not all histori­
ans, however, are in agreement that the common link can be used 
to derive these types of conclusions. Crone54 and Calder55 have argued 
against this type of isnad analysis, and Cook has presented examples 
where reliance on the common link would have led to an error in 
dating.56 Although Cook acknowledges that the common link must 
mean something, he doubts that historians will ever be able to unlock 
its meaning.57 A skeptic of Juynboll's approach to isnads will there­
fore find much of the following analysis unconvincing (although the 
skeptic should not overlook section four which is not based upon 
Juynboll's methodological framework). For those who believe that 
the common link can assist in determining the date and provenance 
of a badzth, the following sections will illustrate how application of 
Juynboll's isnad methodology can decipher the intricate webs of waqf 
related isnad bundles. 

As illustrated in Diagram One, the isnad bundle for the ta~addaqa 
badzth possesses a curious feature-all the isnads for the badzths in this 
diagram initially share a single row of transmitters. For all but one 
of these isnad chains, ·18 the source of transmission begins with the 

53 The term "common link" was coined by Schacht in Origins, 171-75.Juynboll's 
work constitutes a substantial elaboration upon Schacht's initial theories. 

54 Crone, Roman, Provincial and Islamic Law, 27-31. 
55 Calder, Studies, 236-41. 
56 Cook, Early Muslim Dogma, 107-16; idem, "Eschatology and the Dating of 

Traditions," Princeton Papers in Near Eastern Studies 1 ( 1992), 23-48. 
57 Cook, "Eschatology and the Dating of Traditions," 46, n. 74. 
58 The one exception is a f:iadith found in the Sunan of al-Daraqutni where 'Ubayd 

Allah b. 'Umar takes the place of lbn 'Awn. At first glance, the isniid of this tra­
dition seems to represent a classic case of what Juynboll has described as "diving 
under the common link's level." However, this isniid is probably just a scribal mis­
take. First, 'Ubayd Allah b. 'Umar does figure prominently in the isniid for another 
collection of waqf-related f:iadiths-those containing the sabbala maxim. Second, this 
tradition is located in an unusual place in al-Daraqutni's Sunan. All of the other 
seven t~addaqa f:iadiths are located in a section entitled "How to deed a f:iubs." By 
contrast, this "diver" appears in a chapter on "well-known f:iubs" consisting almost 
exclusively of f:iadiths containing the sabbala maxim, which concomitantly have 'Ubayd 
Allah b. 'Umar in the isniid chain. Given the location of this "diver" in the Sunan, 
I suspect that either the wrong maxim or the wrong isniid found its way into this 
f:iadzth. Al-Daraqutni, Sunan, 4: 194, no. 8. For Juynboll's analysis of "divers," sec 
"Some Isniid-Analytical Methods Illustrated on the Basis of Several \\Toman-Demeaning 
Sayings from /jadfth Literature," Al-Qgntara 10/2 (1989), 366-74. 
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Companion Ibn 'Umar (d. 73-74/693-94), then passes to the Successor 
Nafi' (d. 117-20/735-38), and then is transmitted to 'Abd Allah b. 
'Awn (d. 151/768).59 On Ibn 'Awn's authority, however, the trans­
mission of the tradition suddenly branches out to sixteen different 
authorities, and it is for this reason that historians refer to such 
figures as "common links." 

The presence of the common link (in the following: cl) in the third 
or fourth level of the isniid is consistent with a curious pattern in 
the Islamic tradition: many badiths pass only from a single Companion 
to an early Successor and then a later Successor before becoming 
widely disseminated within Islamic society.60 This type of isniid bun­
dle is so common that the Islamic tradition has a name for it: the 
iibiid or khabar al-wiibid, i.e., solitary traditions.61 This singularity of 
transmission is odd because it runs counter to the widely held assump­
tion that the early Muslim community contained many badith trans­
mitters who strove to preserve the recollection of every Prophetic 
word and action: 62 

When the overall characteristic of ~adfth transm1ss10n depicted in all 
the medieval Islamic ~adfth handbooks, namely, that the early Islamic 
world was literally teeming with ~adiths transmitted by multitudes of 

59 One of the badiths in al-Nasa'f's collection lists this transmitter's name as Ayylib 
b. 'Awn. This is probably a textual corruption or a mistake. There is no bio­
graphical entry for Ayyub b. 'Awn in either lbn I:Jajar al-'Asqalanf, Tahdhzb al­
T ahdhzb, Jamal al-Din Abu al-I:Jajjaj Yusuf b. al-Zak! 'Abd al-Ral).man al-Mizzi, 
Tahdhzb al-Kamalfi Asma' al-Rija! (Beirut: Mu'assasat al-Risala, 1980-1992); lbn Sa'd, 
!Gtab al-Tabaqat al-Kabzr, ed. Eduard Sachau (Leiden: E. J. Brill, 1904), or Mu]:iammaq 
b. 'Amr b. Musa al-'Uqaylf, Ki,tab al-l;>u'aja' (Beirut: Dar al-Kutub al-'Ilmiyya, 1984). 

60 G. H. A. Juynboll, "Some Notes on Islam's First Fuqaha' Distilled From Early 
Jjadfth Literature," Arabica 39 (1992), 292. 

61 In comparison with mutawatir (widely disseminated) traditions, the transmission 
of these abad, or single-strand, badfths appears questionable. In spite of this deficiency, 
the Islamic tradition has maintained that single-strand badfths can establish a rule 
of law provided that they are conveyed by reliable transmitters and the matns are 
not "contrary to reason." Jalal al-Din al-SuyutI, Tadrib al-Rawf, a commentary on 
the Taqrib wa'l-Taysfr of al-Nawawf (Cairo: Matba'at al-Khayriyya, 1307/1889), 
99-100. See also Mohammad Hashim Kamali, Principles of Islamic Jurisprudence 
(Cambridge: The Islamic Texts Society, 1991), 71-74, for a general overview of 
Islamic attitudes towards abad badzths. 

62 The Islamic tradition contains numerous reports of early Muslims assiduously 
pursuing the preservation of every Prophetic utterance and action. Consider, for 
example, Abu Hurayra and 'Abd Allah b. 'Amr b. al-'A~. The former reportedly 
sacrificed all worldly pursuits to record the Prophet's words and actions for three 
years while the latter allegedly wrote down all that he heard from the Prophet. lbn 
Sa'd, Ki,tab al-Tabaqat al-Kabir, 4/2: 56, 2/2: 125. 
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transmitters to even bigger multitudes of younger transmitters-when 
this characteristic is taken at face value, then the questions remain 
unanswered why the [P]rophet-as in this case or indeed in the vast 
majority of cases-should choose to convey his saying ... to just one 
Companion, why this Companion should choose to convey it to just 
one Successor, and why this Successor should choose to convey it to 
just one other Successor, who is the cl .... 63 

Based on this incongruity between the purported widespread dis­
semination of badzths and the historical record left in the isnads, 
Juynboll has concluded that single strands-such as the one between 
the cl (lbn 'Awn) and the Prophetic saying transmitted on the author­
ity of lbn 'Umar-lack historicity.64 Instead, Juynboll contends that 
the evidence supports the conclusion that the cl invented this por­
tion of the isnad chain in order to lend a certain saying more pres­
tige or credibility. 65 As Juynboll observes, this "raising" (refa<a) of the 
isnad was "the first and foremost authentication device" of the sec­
ond century A.H.66 Although some Muslim scholars seem to have 
been aware of the common link phenomenon, even describing the 
knots as "turning points" (madar), 67 no Muslim bad'ith critic ever used 
these observations to form the conclusions that Juynboll advances in 
his works. 

If Ibn 'Awn did raise the isnad, the two figures he selected-lbn 
'Umar and Nafi'-are not only logical for a bad'ith about the Prophet 
and 'Umar b. al-Khattab, but also among the most celebrated in 
the history of badzth transmission. According to the Islamic tradition, 
'Abd Allah b. 'Umar (d. 73-74/693-94) was a major source of tra­
ditions for both the Prophet, and his father, 'Umar b. al-Khattab.68 

His credibility as a transmitter of badzths was also outstanding. He 
was considered among the "most devoted in the matter of traditions 
concerning the Prophet and his family" (min al-tamassuki bi-athari al­
nabz wa-alzhl), and the Prophet confirmed his good character when 
he said that Ibn 'Umar was a "virtuous man" (ra:jul ~alib). 69 Nafi', 

iil Juynboll, "Some lsnad-Analytical Methods," 353. 
Ii{ Juynboll, "Some lsnad-Analytical Methods," 353. 
65 Juynboll, "Some lsnad-Analytical Methods," 353. 
66 Juynboll, "Some lsnad-Analytical Methods," 353. 
67 G. H. A. Juynboll, "(Re)Appraisal of Some Technical Terms in ljadith Science," 

!LS 8 (2001), 304-15; idem, "Nafi', the Mawla of Ibn 'Umar, and his position in 
Muslim ljadith Literature," Der Islam 70 (1993), 214. 

68 Ibn I:Iajar al- 'Asqalanl, Tahdhlb al-Tahdhzb, 5: 328. 
69 Ibn I:Iajar al-'Asqalanl, Tahdhzb al-Tahdhzb, 5: 330. 
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the second link in the isnad, was the client (mawla) of Ibn 'Umar, 
and died sometime between 117-201735-38.70 Ibn I:Jajar al-'Asqalan!'s 
Tahdhzb describes Nafi' as trustworthy (thiqa), 71 and asserts that the 
most sound ~adiths of Malik b. Anas (d. 1791795) were those trans­
mitted between lbn 'Umar and his mawla.72 

If the historicity of the transmission between lbn 'Awn, Nafi', and 
Ibn 'Umar is suspect, then the manner in which the isnad strands 
(turuq) dramatically branch out after lbn 'Awn suggests the opposite. 
Based on this expansion of transmitters after the cl, Juynboll believes 
that historians are justified in inferring that the historicity of trans­
missions within a given isnad bundle becomes more conceivable at 
the cl level. 73 In other words, the cl constitutes both the first authen­
tic moment of ~adith transmission and the likely source for the ~adlth 
narrative: "[T]he saying which he [the cl] claims was uttered by 
the [P]rophet is in reality his own, or (if somebody else's) he was 
the first to put it into so many words."74 

In addition to the "knots" created by the common link, Juynboll 
has also discussed subsequent knotting in isnad bundles. For exam­
ple, in the isniid bundle for the ta~addaqa ~adzth, only four of the six­
teen transmitters immediately after Ibn 'Awn-Bishr b. al-MufaQ.Q.al, 
YaQ.ya b. Sa'!d al-Qagan, Yaz!d b. Zuray', and Sufyan al-Thawr1-
transmitted the tradition to two or more individuals. 75 Juynboll has 
called these secondary knots in the isniid bundle (the cl being the 
primary knot) "partial common links" and defined them as follows: 

70 Ibn I:Iajar al-'Asqalani, Tahdhfb al-T ahdhfb, 10: 412, 414. 
71 Ibn I:Iajar al-'Asqalani, Tahdhfb al-Tahdhfb, 10: 414. Juynboll has informed me 

that "thiqa" can also mean falib--a less edifying adjective meaning, "I hope his tra­
ditions were harmless in the sense that they did not create too much confusion." 
The use of this term, therefore, must be evaluated on a case by case basis. In the 
case of Nafi' it is probably correct to assume that it means "trustworthy." E/2, s.v. 
"$alib," G. H. A. Juynboll, 8: 982-84; idem, "(Re)Appraisal," 304; idem, Muslim 
Tradition (New York: Cambridge University Press, 1983), 64. 

72 Ibn I:Iajar al-'Asqalani, Tahdhfb al-Tahdhfb, 4: 410, 10: 413. The Islamic tra­
dition considered the imad "Malik-Nafi'-Ibn 'Umar" to be so free from error 
that it was described as a "golden chain." Juynboll, Muslim Tradition, 143. 

73 Juynboll, "Some /mad-Analytical Methods," 353-54. 
"' Juynboll, "Some Isnad-Analytical Methods," 353. 
75 Yazld b. Harlin might have been another pd if the traditions that reverse the 

tafaddaqa maxim had been included in the isnad bundle. See al-Daraqu!nl, Sunan, 
4: 187, no. 5; al-Bayhaql, Sunan, 6: 158-59, 161 (giving the maxim as "in shi>ta 
fafaddaqta bi-ha wa-babbasta aflaha"). The inclusion of these traditions would not have 
altered the conclusions reached here, however. 
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"Transmitters who receive something from a cl (or any other sort 
of transmitter from a generation after the cl) and pass it on to two 
or more of their pupils are called . . . 'partial common links' (hence 
abbreviated as pcl)." 76 In addition to pcls, there also exist "inverted 
pcls" within isnad bundles. Unlike the pd who receives the tradition 
via one transmitter and then passes it on to two or more people, 
the ipcl is represented in the bundle as having received a report 
from two or more authorities and passed it on to one or more 
pupils. 77 In this isnad bundle, Musaddad b. Musarhad and f.lumayd 
b. Mas'ada are considered ipcls. 78 

Juynboll's insights into the manner in which isnad bundles form 
into knots through the existence of els, pcls, and ipcls has led him 
to develop an adage which serves as a guide for all isnads: 

The more transmission lines there are, coming together in a certain 
transmitter, either reaching him or branching out from him, the more 
that moment of transmission, represented in what may be described 
as a "knot", has a claim to historicity. 79 

The obverse of the turuq which form knots are isnad chains which 
pass from one person to only one other person. These so-called 
''julans,"80 or single-strand turuq, sometimes constitute the majority of 
transmissions in an isnad bundle.81 In the isnad bundle for the ta~ad­
daqa badith twelve of the sixteen transmitters who convey the badith 
on the authority of Ibn 'Awn are considered ju/ans because they 
passed their information to only one other person. According to 
Juynboll, these fuliin transmissions must be considered historically sus­
pect, because the notion of singular transmission seems improbable: 

If someone gave his tradition files, his !a~ifas, to just one pupil for 
copying, it is unlikely that the latter passed them on for copying sim­
ilarly to just one pupil, and it is even more unlikely that the last­
mentioned passed them on for copying again in the same fashion to 

76 Juynboll, "Some /snad-Analytical Methods," 352. 
77 Juynboll, "Some /snad-Analytical Methods," 360-61. 
78 Juynboll observes that, according to this definition, all the ~adzth collectors­

al-Bukharf, Muslim, al-I;lumaydf, Ibn I;lanbal, al-Tirmidhf, Ibn Maja and al-Nasa'f­
could be considered ipcls. Juynboll, "Some /snad-Analytical Methods," 361. 

79 Juynboll, "Some /snad-Analytical Methods," 352. 
80 Juynboll, "Nafi'," 211. 
81 In some cases, entire isnad bundles are comprised exclusively of single strand 

transmissions. 
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another single pupil. In early Islam ~a(lffas are described as going from 
hand to hand, even if there was no formal master/pupil relationship 
between original compiler and later transmitters.82 

Juynboll attributes these single strand transmissions to the various 
collectors in whose collections they reside, or to the alleged shaykh 
of that collector sitting just under him in the isnad chain.83 Juynboll 
believes that the collector or shaykh may have been dissatisfied with 
the existing pd strands and "established" a new link with the cl by 
launching his own turuq through a fulan. 84 In light of these histori­
cal problems, Juynboll contends that these single strands do not rep­
resent authentic lines of transmission, and as a result, cannot be said 
to buttress the historicity of the d's transmission.85 

Juynboll's conclusions about these Julan traditions can also be 
applied to isnads at the pd level. For example, even though Sufyan 
al-Thawri (d. 1611778) is a pd, the subsequent transmitters in his 
isnad chain are falans. Likewise, the transmission from the pd Y aJ:iya 
b. YaJ:iya al-Tamimi (d. 224-26/839-41) is also considered deficient 
since the preceding transmitter, Salim b. Akh<;lar, is a falan. 86 As a 
consequence of these fulan transmissions, the badiths of Sufyan al­
Thawri and YaJ:iya b. Yal;ya al-Tamimi fall short of Juynboll's reli­
ability standards: "[O]nly strands comprising pcls, whose pupils (whom 
we will also call pcls) themselves have several pupils, can be relied 
upon historically."87 

Application of Juynboll's conclusions to the ta~addaqa badfths reveals 
that only a small number of transmissions can be said to reflect gen­
uine transmission [see Diagram Two]. Although the number of 
remaining strands is quite small, the Muslim historical tradition does 
support their claim to authentic transmission. For example, the bio-

82 Juynboll, "Some /snad-Analytical Methods," 212. 
83 Juynboll, "Some /snad-Analytical Methods," 212. 
84 Juynboll, "Some /snad-Analytical Methods," 213. 
s:, Juynboll, "Some /snad-Analytical Methods," 211. 
86 This conclusion regarding YaJ:iya b. YaJ:iya al-Tamimi may need to be revised at 

a later time should other traditions on the authority of Salim b. Akhc.lar (d. 180/796) 
emerge. The biographical dictionaries provide strong support for this chain of trans­
mission. The Ba~ran Salim b. Akhc.lar was a major transmitter of fwdfths on the 
authority of Ibn 'Awn, and the biographical dictionaries report that YaJ:iya b. YaJ:iya 
al-Tamimi transmitted ~adfths on the authority of Salim b. Akhc.lar. Ibn l:Iajar al­
'Asqalanl, Tahdhfb al-Tahdhfb, 11: 297-98, al-Mizzi, Tahdhzb, 11: 338--39, no. 2483, 
32: 32, no. 6943. 

87 Juynboll, "Some /snad-Analytical Methods," 211. 
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DIAGRAM TWO 

The ta~addaqa badfths, with a focus on cl, pd, and ipcl lines 
of transmission 

AI:IMAD B. 
I:IANBAL 

YaJ:iya b. Sa'id 
al-Qanan 

AL-BUKHARI 

Musaddad b. 
Musarhad 

Bishr b. al­
Mufac;lc;lal 

lbn 'Awn 

Nafi' 

Ibn 'Umar 

AL-'AZIM­
ABADI 

AL-NASA'! 

l:lumayd b. 
Mas'ada 

Yazid b. Zuray' 
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graphical dictionaries report that Musaddad b. Musarhad (d. 228/843) 
and I:Iumayd b. Mas'ada (d. 244/858) transmitted traditions on the 
authority of both Bishr b. al-Mufac;!c;!al (d. 187 /803) and Yazid b. 
Zuray' (d. 182/798),88 and the dictionaries confirm the link between 
Musaddad and YaJ:tya b. Sa'id al-QatJan (d. 198/813).89 Similarly, 
the biographical dictionaries report that Bishr b. al-Mufac;!c;!al, Yaz!d 
b. Zuray', and YaJ:tya b. Sa'!d all related ~adzths on the authority of 
'Abd Allah b. 'Awn (d. 151/768), the common link. 90 The dictio­
naries generally attest to the reliability and piety of these men. Ibn 
'Awn was known for fasting during the day and being reliably trust­
worthy (thiqa thabat). 91 YaJ:tya b. Sa'!d was described as "one of the 
most esteemed people of his time in regard to Qur'an recitation, 
piety, knowledge, virtue and religion."92 There appears to be some 
disagreement, however, concerning Musaddad's reliability as a trans­
mitter. Ibn I:Ianbal considered him ,sadurhonest, but not completely 
free from error in what he wrote down.93 But when Ja'far b. Ab! 
'Uthman asked the ~adlth critic YaJ:tya b. Ma'!n from whom he 
should write down traditions in Ba~ra, the latter said, "Musaddad, 
for he is the most trustworthy of the trustworthy" (innahu thiqa thiqa). 94 

This same Ibn Ma'!n also considered Yaz!d b. Zuray' one of the 
most reliable (athbat) shaykhs in Ba~ra.95 I:Iumayd b. Mas'ada was 
deemed not only trustworthy (thiqa) in the matter of badzth trans­
mission, but particularly reliable in the area of history.96 And lastly, 

88 Ibn IJajar al-'Asqalanf, Tahdhzb al-Tahdhfb, 3: 49, 10: 107. 
89 Ibn IJajar al-'Asqalanf, Tahdhzb al-Tahdhzb, 10: 107, 11: 216. 
90 Ibn IJajar al-'Asqalanf, Tahdhfb al-Tahdhzb, 5: 34 7-48. 
91 Ibn IJajar al- 'Asqalanf, Tahdhfb al-T ahdhfb, 5: 348. 
92 lbn I::Iajar al- 'Asqalanf, Tahdhzb al-Tahdhzb, 11: 219--20. 
93 Ibn IJajar al- 'Asqalanf, Tahdhfb al-Tahdhzb, 10: 108. 
94 lbn IJajar al-'Asqalanf, Tahdhfb al-Tahdhfb, 10: 108. 
95 Ibn IJajar al- 'Asqalanf, Tahdhzb al-T ahdhfb, 11: 326. 
96 lbn IJajar al- 'Asqalanf, Tahdhfb al-Tahdhzb, 3: 49. The distinction between those 

who transmitted ~adzths (al-mu~addithun) and those who transmitted historical reports 
(al-akhbariyyun) has been examined by Ella Landau-Tasseron in her article on Sayf 
b. 'Umar. In the biographical dictionaries, the mu~addithun generally malign the rep­
utations of those connected with the writing of historical works, such as Sayf b. 
'Umar, al-Waqidf, and lbn lsl:taq. According to Landau-Tasseron most of these dis­
paragements are unwarranted, because they result from the mu~addithun judging the 
akhbariyyun according to the standards of ~adzth criticism, rather than historical writ­
ing. Landau-Tasseron further observes that non-rnu~addithun critics considered these 
akhbariyyun trustworthy with respect to history. As for IJumayd b. Mas'ada, he 
appears to constitute the case of an individual who successfully navigated this divi­
sion between the muf.zaddithun and the akhbariyyun. Landau-Tasseron, "Sayf b. 'Umar 
in Medieval and Modern Scholarship," Der Islam 67 (1990), 1-26, esp. 6-7. 
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members of the Muslim community took special notice of Bishr b. 
al-Mufac;lc;lal's extreme piety-'Al1 b. al-Mad1n1 claimed that Bishr 
fasted during daylight hours in addition to praying 400 rak'as each 
day.97 

Even if the lines of transmission between the cl and the pcls are 
authentic, that does not mean that the events described are histor­
ically reliable. As discussed previously, Juynboll's analytical approach 
to the isnads strongly suggests that the common link-Ibn 'Awn 
( d. 15117 68)-is the source of the t~addaqa ~adz th' s narrative struc­
ture, 98 and that he raised the isnad by extending the chain of trans­
mission through Nafi' (d. 117-20/735-38) and Ibn 'Umar (d. 73-74/ 
693-94). Even though many transmitters of ~adzths seem to have 
lived extraordinarily long lives, 99 the Muslim tradition has never 

97 Ibn I:Iajar al-'Asqalani, T ahdhzb al-Tahdkib, 1: 459. 
98 Even variant traditions of the ta~addaqa hadzth have Ibn 'Awn as the common 

link. In examining the sources, I have uncovered four variations on the ta~addaqa 
maxim: 

1. Reversal of the maxim: "If you want, give (the yields) away as alms, and 
sequester its principal" (in shi'ta, ~addaqta bi-hii wa-habbasta ~lahii). Al-Daraqutni, 
Sunan, 4: 189, no. 5; al-Bayhaqi, Kitiib al-Sunan al-Kubrii, 6: 158-59. 

2. Interpolation of the phrase "entrust it to God" into the maxim: "If you want, 
entrust it to God, sequester its principal and give (the yields) away as alms" 
(in shi'ta,ja'altahii li'lliihi, habbasta ~lahii wa-t~addaqta bi-hii). Al-Daraqutni, Sunan, 
4: 188, no. 2. 

3. Omission of the statement suggesting that 'Umar give the yields away as alms 
and interpolation of an explicit inalienability clause into the maxim: "If you 
want, sequester its principal, it is not to be sold, or given as a gift, or inher­
ited" (in shi'ta, habbasta ~lahii, Iii tubii'u wa-lii tuhabu ... wa-lii tilrathu). Al-TaJ:iawi, 
Sharh al-Ma'iinf al-Athiir, 4: 95. 

4. Omission of the phrase sequestering the principal: "If you want, give (the 
yields) away as alms" (in shi'ta, t~addaqta bi-hii). Al-Bukhari, $ahfh al-Bukhiirf, 
5: 29, no. 2488. 

99 Juynboll has written several times on the "age trick" amongst early transmit­
ters of hadzths. The "age trick" involved stretching the lives of key figures, such as 
Malik b. Arras (d. 179/795) in a manner that made it possible to claim that they 
had received hadzth materials from important first-century A.H. authorities. For 
example, due to his long life, Malik is said to have been a pupil of Nafi' (d. 
117-20/735-38). The prevalence of so many long-lived hadfth transmitters has led 

Juynboll to conclude that this phenomenon cannot be accepted as historically 
accurate: "Now one person or a few persons who reached their mid-eighties before 
dying may not strike a student of early Islamic society as particularly implausible, 
but literally hordes of people living to these ripe old ages stretches the imagination 
to the breaking point. And literally dozens of centenarians, nonagenarians and octo­
genarians, all firmly entrenched in hadfth transmission, who coincidentally received 
their most important and voluminous material from alleged masters whose students 
they became in their early youth, seems too much of a coincidence to accept without 
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claimed that Ibn 'Awn was present at the conversation between the 
Prophet and 'Umar in the year 7 /629. In consideration oflbn 'Awn's 
age, the badith probably came into circulation sometime between the 
years 125-5117 42-68. Moreover, since the best lines of transmission 
(cl-pd-pd) all pass through Ba~ran authorities, it is logical to con­
clude that the badith originated in Ba~ra. 100 

While Ibn 'Awn may be credited with generating the narrative 
structure for the maxim, it is not entirely clear that he should be 
credited with creating the maxim. Schacht's work suggests that legal 
maxims could have entered into Islamic legal discourse as indepen­
dent cntities--either as borrowed phrases from foreign legal systems, 
as teaching tools generated by early Muslim jurists, or, as in the 
case of Shurayl:i's anti-waqf maxim, as opinions of early jurists. 
Consequently, while isnad analysis indicates that Ibn 'Awn is respon­
sible for situating the ta~addaqa maxim within its narrative frame­
work, the maxim may have circulated independently for a period of 
time prior to the narrative's creation. 

17ze Sabbala Maxim 

The sabbala maxim, although absent in the Abkam al-Waqf of Bilal 
(d. 245/859), should be considered on par with the tasaddaqa maxim 
in terms of legitimating the waqf. The sabbala maxim is foregrounded 
in the introduction to al-Kha~~af's waqf treatise, 101 and it is this 
maxim that al-Shafi'! (204/820) cites when he argues in favor of the 
legitimation of pious endowments (abbas) in the Kitab al-Umm: 

Sufyan [b. 'Uyayna]--'Abd Allah b. 'Umar b. I:Iaf~ al-'Umar1--Nafi'­
'Abd Allah b. 'Umar: 'Umar b. al-Khattab owned 100 shares (sahm) 

a further look." Juynboll, "Nafi'," 219-23; idem, Muslim Tradition, 46-48; idem, 
"The Role of Mu'ammarun in the Early Development of the Isniid," Wiener Zeitschrifl 
far die Kunde des morgenlandes 81 ( 1991 ), passim. 

10° Cook uses a similar approach for determining the provenance of the Prophetic 
&adfth, "vVrite nothing from me except the Qur'an; if anyone writes anything from 
me other than the Qur'an, let him erase it." Similar to the ta,wddaqa &adfth, this 
tradition has a "trunk" of four single transmitters and then begins to branch out­
wards. Although the trunk is Madinan, Cook states that the &adfth emerged in Ba~ra 
because all but one of the branches consist of Ba~ran transmitters. Cook, "The 
Opponents of the Writing of Tradition," 446-47. Cook does not agree, however, 
with Juynboll's conclusions regarding the common link as the source for the &adzth. 

101 Al-Kha~~af, A&kiim al-Awqaj; 7. 
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in Khaybar that he had purchased. He came to the Messenger of God 
and said, "O Messenger of God, verily I have acquired property the 
likes of which I have never acquired. I want to give it away as an act 
of piety" (lit. "to draw closer to God"). [The Prophet] commanded: 
"Sequester its principal and dedicate its fruits/yields to charitable pur­
poses" (i~bas a~laha wa-sabbil thamarataha). 102 

At first glance, the sabbala ~adzth is reminiscent of the ta~addaqa tra­
dition. In both instances 'Umar informs the Prophet that he has 
acquired a special piece of real property in Khaybar and the Prophet 
advises/ commands him to sequester the property's principal and dis­
tribute its yields to charity. However, the sabbala version of events 
also exhibits some dissimilarities with its ta~addaqa counterpart. First, 
the three conditions concerning the endowment's establishment-the 
explicit statement of inalienability, the specification of charitable ends, 
and the guidelines for the administrator-are absent. Second, the 
sabbala narrative specifies how many shares 'Umar owned in Khaybar 
whereas the ta~addaqa tradition is silent on the extent of 'Umar's 
property. Third, in the sabbala tradition 'Umar informs the Prophet 
that he wants "to give (the property) away as an act of piety,'' or 
"to draw closer to God" (aradtu an ataqarraba bi-hi). By contrast, in 
the t~addaqa narrative 'U mar simply asks the Prophet what he should 
do with his property and it is the Prophet who suggests that he give 
the yields away as alms. 

Within the collection of sabbala traditions there are some slight 
variations. For example, in a tradition in the Sunan of Ibn Maja 
(d. 273/886), it is 'Umar who tells the Prophet that he has 100 
shares in Khaybar, whereas in the ~adzth from the Kitiib al-Umm the 
narrator supplies this information. Moreover, in the lbn Maja tra­
dition 'Umar does not tell the Prophet that he wishes to give away 
his property as an act of piety, only that he wants to give some of 
it away as alms (ta~addaqa): 

Mu]:iammad b. Abf 'Umar al-'Adanf--Sufyan [b. 'Uyayna]-'Ubayd 
Allah b. 'Umar [b. J:Iaf~ al-'Umarf]-Nafi'-lbn 'Umar. He [Ibn 
'Umar] said: 'Umar b. al-Khattab said: "O Messenger of God, verily 
the 100 shares (sahm) which are in Khaybar, I have never before 
acquired property which I have loved more than it. I want to give 
it away as alms" (wa-qad aradtu an ata~addaqa bi-ha). The Prophet 

Hn Al-Shafi'!, Kitab al-Umm, 4: 52-53, 58. 
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commanded: "Sequester its principal and dedicate its fruits/yields to 
charitable purposes" (i~bas OJ/aha wa-sabbil thamarataha). 103 

The isnad bundle for the sabbala maxim [see Diagram Three], sug­
gests why the sabbala and t~addaqa narratives differ-the chains of 
transmitters for the two ~adlths are quite different. Although both 
~adlths have Ibn 'Umar and Nafi' as the first two authorities in the 
isnad, in the sabbala ~ad'iths Nafi' emerges as a potential cl. Additional 
differences manifest themselves at the third level. Although Ibn 'Awn 
is cited in a falan tradition from al-Shafi'!, the dominant figures at 
the third level are 'Ubayd Allah b. 'Umar b. l:faf~ al-'Umar1 and 
his brother 'Abd Allah. From the two brothers emanate three falan 
strands and one pd transmission on the authority of Sufyan b. 
'Uyayna. 104 After Sufyan b. 'Uyayna, the tumq branch out into eight 
different directions. Based upon this description of the isnad bundle 
it would appear that either Nafi', 'Ubayd Allah b. 'Umar, or 'Abd 
Allah b. 'Umar constitutes the common link for the sabbala ~adzth. 
Nevertheless, in spite of these presuppositions about our three poten­
tial els, none will be shown to be the real cl. 

As the client (mawla) of the Companion Ibn 'Umar, Nafi' was in 
a unique position to transmit ~adlths on the authority of his patron. 
In fact, there are few people in the Islamic tradition who appear as 
frequently in isnads as Nafi'. 105 Of 1,979 traditions in the six canon­
ical collections transmitted on the authority of Ibn 'Umar, 1,088 
have Nafi' in the position of Successor. 106 Due to the prominence 
of Nafi' and the fact that so many isnad bundles begin to branch 
out after him, as recently as 1992 Juynboll still held out the possi­
bility that historians would "find indelible proof for the cl status of 
Nafi' in a certain bundle."107 A year later, however, Juynboll's opinion 

ID3 MuJ:iammad Yazid b. Maja, Sunan lbn Miija, ed. MuJ:iammad Fu'ad 'Abd al­
BaqI (Cairo: 'Isa al-Bahr al-l:Ialabr, 1972), 2: 801, no. 2397. 

104 One tradition in al-Nasa'I's Sunan reports that the &adfth was transmitted on 
the authority of Sufyan "on the authority of" ('an) lbn 'Uyayna. Since other &adfths 
assert that this transmitter was one person-Sufyan b. 'Uyayna-this discrepancy 
is probably a textual corruption. AJ:imad b. Shu'ayb al-Nasa'I, Sunan al-Nasii'z (Egypt: 
Mu~ta!a al-Bahr al-l:Ialabr, 1964-65), 6: 193. 

ws Juynboll, "Nafi'," 217. Juynboll also discusses the contradictory accounts sur­
rounding the biography of Nafi' on pages 217-20. 

106 Juynboll, "Nafi','' 227. 
101 Juynboll, "Some Notes on Islam's First Fuqahii' Distilled from Early If ad'ith 

Literature," Arabica 39 (1992), 309. In a 1993 article, Juynboll notes that he once 
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DIAGRAM THREE 

The sabbala ~adfths 
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Al-Daraqu\ni, Sunan, 4: 186, no. 6, 187, no. 13, 193, nos. 1-2, 4, 194, no. 8; al-Bayhaqf, Sunan, 6: 162; 
al-Nasa'i, Sunan, 6: 193; al-Shafi'1, Kitab al-Umm, 4: 52-53, 58; al-I:Iumayd1, Al-Musnad, 2: 289-90, no. 652; 
Ibn Maja, Sunan, 2: 801, no. 2397; Ibn I:Ianbal, Al-Musnad, 9: 178, no. 6460. 
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concerning Nafi' as a potential cl had changed. Based upon a meti­
culous (and voluminous) analysis into Nafi'-supported isniids, Juynboll 
now believes that none of the aforementioned 1088 isniids sup­
ports the conclusion that Nafi' is a historically believable cl. 108 As 
a result of these findings, Juynboll has concluded that Nafi' is a 
"seeming-cl" and that the authentic cl is somewhere else in the isniid 
bundle. 109 

If Nafi' is not the cl, then the next logical place to look for the 
cl of this isniid bundle is the third rung of the isniid chain-'Ubayd 
Allah b. 'Umar b. I:Iaf~ al-'Umar1 or his brother, 'Abd Allah (Ibn 
'Awn is excluded because he transmitted his tradition to only one 
other person). Within the bad'ith collections there is some confusion 
over which of these two brothers transmitted the bad'ith. For exam­
ple, the Sunan of Ibn Maja contains a badzth with the isniid Ibn Ab! 
'Umar--Sufyan-'Ubayd Allah b. 'Umar-Nafi'-Ibn 'Umar, but 
this same bad'ith also includes a note in which Ibn Ab! 'Umar is 
alleged to have said: "And I found this bad'ith at the end of my book 
[with the following isniid]: Sufyan-'Abd Allah---Nafi'-lbn 'Umar' 110 

(emphasis added). Conversely, the editor of al-I:lumaydl's AJusnad 
states that 'Ubayd Allah should replace 'Abd Allah in the isniid. 111 

Some of this confusion is justified since 'Ubayd Allah ( d. 144-4 7) 
and 'Abd Allah (d. 1 71-72) were brothers, and, theoretically, may 
have shared badzths. In spite of their shared lineage, the Islamic tra­
dition has quite different assessments of them as badzth transmitters. 
In Ibn I:lajar al-'Asqalan!'s Tahdhlb, 'Ubayd Allah is commended for 
his trustworthiness, reliability and outstanding character. He was one 
of seven leading jurists (fuqahii') in Madina, and is described as reli­
able and trustworthy (thiqa thabat). 112 One rijal critic even character­
ized him as "among the chiefs of Madina and the nobles of the 
Quraysh in terms of excellence, knowledge, religiosity, nobility, mem-

considered the position of Nafi' as a cl in isniid bundles to be "unassailable." Juynboll, 
"Nafi'," 227, n.30. 

108 Juynboll, "Nafi'," 228. 
109 Juynboll, "Nafi'," 228. For a critique of Juynboll's conclusions regarding Nafi', 

see Harald Motzki, "Qyo vadis, ijadzt-Forschung? Eine kritische Untersuchung von 
G. H. A. Juynboll: Nafi' the mawlii of lbn 'Umar, and his position in Muslim ijadzt 
Literature," Der Islam 7311 (1996), 40-80. 

110 lbn Maja, Sunan lbn Miija, 2: 801, no. 2397. 
111 Al-I:Jumaydf, Al-Musnad, 2: 289, n. 7. 
112 Ibn I:Jajar al-'Asqalanf, Tahdhfb al-Tahdhfb, 7: 40. 
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ory and trustworthiness." 113 According to AJ:tmad b. ~alil)., "No one 
is more reliable in the matter of the badzths of Nafi' than ['Ubayd 
Allah J. 114 Likewise, lbn Mahdi" is reported to have said that 'Ubayd 
Allah was the most reliable (athbat) transmitter of badzths that bear 
the chain Nafi'-'Abd Allah [b. 'Umar]. 115 By contrast, the critics 
who evaluated 'Abd Allah b. 'Umar b. I:Iaf~ al-'Umar1's credibility 
were caustic. While some were willing to grant him tepid praise 
("There is nothing wrong with him" (la ba> s bi-hi)), 116 most reviews 
were scathing. His badzths were deemed confusing/inconsistent (.fl 
badzthihi it/,tirab), 117 and al-Nasa'1 (d. 303/915) and al-'Uqayl1 (d. 322/ 
934) labeled him "weak" (da'if). 118 AJ:tmad b. I:Ianbal expressed reser­
vations about 'Abd Allah's reliability when he stated that he would 
"transmit 'Abd Allah's traditions on the authority of his brother, but 
he would not transmit any of 'Ubayd Allah's traditions if they were 
conveyed through 'Abd Allah." 119 Abu Tall).a perhaps best articu­
lated the difference between the two men when he said that 'Abd 
Allah was "not like his brother." 120 

Although 'Ubayd Allah b. 'Umar b. I:Iaf~ al-'Umar1 survived the 
Muslim badzth critics unscathed, his reputation has suffered at the 
hands of Juynboll. Based upon his work with thousands of badzths 
and hundreds of isnad bundles, Juynboll has concluded that 'Ubayd 
Allah b. 'Umar is never a real cl: "But close study of the 'Ubayd 
Allah-supported traditions makes clear, no matter how incredible this 
may seem at first, that . . . he is never the real cl sitting above the 
seeming cl Nafi' in a bundle, no, 'Ubayd Allah is himself a seem­
ing cl." 121 Juynboll goes on to state that 'Ubayd Allah is "among 
the most spectacular seeming els" in the transmission of badzths. 122 

Juynboll bases this conclusion on the observation that many of the 

113 Ibn I:lajar al-'Asqalanf, Tahdhfb al-Tahdhfb, 7: 40. 
111 Ibn I:Iajar al-'Asqalanf, Tahdhzb al-Tahdhlb, 7: 40. 
m Ibn I:lajar al-'Asqalanl, Tahdhfb al-Tahdhfb, 7: 39. 
116 Ibn I:lajar al- 'Asqalanl, Tahdhzb al-Tahdhzb, 5: 327. 
117 Ibn I:lajar al-'Asqalanf, Tahdhfb al-Tahdhfb, 5: 327. A mu¢tarib tradition is "a 

f{adlth in which the contents are inconsistent with a number of other reports, none of 
which can be preferred over the others." Kamali, Principles ef Islamic Jurisprudence, 81. 

118 Ibn I:Iajar al-'Asqalanl, Tahdhfb al-Tahdhlb, 5: 327; al-'Uqayli, Kitab al-l)u'afa', 
2: 280--81. 

119 Ibn I:lajar al-'Asqalanl, Tahdhfb al-Tahdhzb, 5: 327. 
120 Ibn I:Iajar al-'Asqalanl, Tahdhzb al-Tahdhfb, 5: 327. 
121 Juynboll, "Nafi'," 232. 
m Juynboll, "Nafi'," 232. 
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isniid strands which would justify labeling 'Ubayd Allah a cl or pd 
are simple "spiders" 123 or single strandfuliins for which only the col­
lectors or possibly their teachers can be held responsible. 124 Consistent 
with Juynboll's conclusions, if we return to Diagram Three and 
remove the fuliin tradition from al-Daraqutnl, 125 'Ubayd Allah is not 
a cl because he is only credited with transmitting badzths to one other 
individual-Sufyan b. 'Uyayna. 

Even though the Muslim tradition considered him a poor trans­
mitter of badzths, the possibility remains that 'Abd Allah b. 'Umar 
is the cl for the sabbala tradition. After all, he is credited with trans­
mitting the sabbala badzth to three different authorities-Sufyan b. 
'Uyayna, I:Iammad and Mutarrif. However, two of these authori­
ties-I:Iammad and Mutarrif-are fuliins. The I:Iammad badzth looks 
like a classic "dive" by a Ba~ran/'lraql transmitter attempting to 
gain credit for a Madlnan/I:lijazl tradition by latching on to a 
Madlnan authority. According to Juynboll it is not uncommon to 
find Madlnan isniid bundles becoming cluttered with 'Iraqi trans­
mitters such as I:Iammad. 126 Eliminating the single strand traditions 
of I:lammad and Mutarrif also dislodges 'Abd Allah b. 'Umar from 
the list of potential els because he transmitted only to Sufyan b. 
'Uyayna. 

By removing the extraneous single strands which have attached 
themselves to Nafi', 'Ubayd Allah and 'Abd Allah, the isnad bundle 
begins to resemble the one generated by the t~addaqa badzths [see 
Diagram Four]. Although there is a split in the chain of transmit­
ters because of the 'Ubayd Allah-'Abd Allah phenomenon, the true 
common link is still readily perceivable----Sufyan b. 'Uyayna (b. 1081727, 
d. 197-98/813-14). Among badzth critics, Sufyan b. 'Uyayna was 
considered both reliable and trustworthy, and al-Shafi'! went even 
further in his praise of Sufyan b. 'Uyayna when he purportedly said, 
"If it were not for Malik and Sufyan, the learning of the I:lijaz would 

123 A spider bundle is created when a series of single-strand (faliin) traditions con­
verge on a potential cl. Because the resulting isniid bundles resemble the so-called 
harvest spider (American English: daddy longlegs), Juynboll has given them the 
appellation "spiders." Juynboll, "Some /sniid-Analytical Methods," 214, n. 4. 

124 Juynboll, "Nafi'," 212, 232-33; idem, "Some /sniid-Analytical Methods," 352. 
125 This is the strand having the long isnad: MuJ:iammad b. NuJ:i al:Jundlsaburl­

AJ:imad b. al-'Ala' b. Hilal-'Umar b. Yazld-Muslim b. Khalid-'Ubayd Allah b. 
'Umar (b. J:Iaf~ al-'Umar!)-Nafi'-Ibn 'Umar. Al-Daraqutnl, Sunan, 4: 187, no. 13. 

126 Juynboll, "Nafi'," 233-39. 
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disappear." (law-Iii Malik wa-Siifjan la-dhahaba 'ilmu al-lfy"az)127 As a 
cl, his reputation among modern scholars is also firmly established. 
In a 1989 article, Juynboll characterized Sufyan b. 'Uyayna as a 
"prolific cl" (i.e., generator of badzths). 128 

With Sufyan b. 'Uyayna isolated as the cl, it is possible to discuss 
the chronological development of the sabbala tradition and its prove­
nance. Although Sufyan b. 'Uyayna was born in KU.fa, he resided 
in Mecca for most of his life. 129 Consequently, the sabbala tradition 
appears to have emerged from within a I:fijazi milieu in contrast to 
the Ba~ran ta~addaqa badiths. As for the dissemination of the sabbala 
badith within the l:fijaz, any conclusions on this matter are prob­
lematic. In comparison with the isnad bundle for the ta~addaqa tra­
dition, in which it is possible to isolate paths of authentic transmission 
from Ibn 'Awn to other Ba~ran transmitters (the cl-pd-pd lines of 
transmission), the sabbala bundle lacks any sustained pd transmissions. 

Upon initial consideration, the links of al-l:fasan b. Mu]:iammad 
b. al-~aba):i (d. 259/873) and Bishr b. Matar might appear to be 
pcls [see Diagram Three]. However, these strands cannot be con­
sidered authentic lines of transmission for several reasons. The badith 
transmitted on the authority of Bishr b. Matar initially looks promis­
ing because there appears to be a transmission from a pd (Bishr b. 
Matar) to an ipcl (Abu Bakr Ya'qiib b. lbrahrm al-Bazzaz). However, 
the biographical dictionaries do not contain reports on either man, 
or the other alleged transmitter of badiths from Bishr, Mu):iammad 
b. Mukhlid. 130 Nor does Sufyan b. 'Uyayna's tmjama list Bishr b. 
Matar among those who transmitted traditions on Sufyan's author­
ity.131 As for al-l:fasan b. Mu]:iammad al-~aba]:i, neither Ibrahim b. 
l:fammad, nor al-l:fasan b. 'Ali al-Mu'ammari nor Abu Muslim ('Abd 
al-Ra]:iman b. Yunis) was reported to have transmitted badiths on his 
authority, 132 and the absence of tmjamas for either Ibrahim b. l:fammad 

127 Ibn l:fajar al-'Asqalanf, Tahdhzb al-T ahdhzb, 4: 119. 
128 Juynboll, "Some /mad-Analytical Methods," 356. 
129 Ibn J:Iajar al-'Asqalanf, Tahdhfb al-T ahdhzb, 4: 117. 
130 No biographical entry for either Bishr b. Matar, Abu Bakr Ya'qub b. lbrahfm 

al-Bazzaz, or MuQ.ammad b. Mukhlid, could be found in the Tahdhfb of al-Mizzf, 
the T ahdhfb of lbn J:Iajar al-'Asqalanf, or the Kitab al-J)u'qfa' of al-'Uqaylf. 

131 Ibn l:fajar al-'Asqalanf, Tahdhzb al-Tahdhzb, 4: 118-19. 
132 Ibn J:Iajar al-'Asqalanf, T ahdhzb al-T ahdhzb, 2: 318-19; 6: 302; al-Mizzf, T ahdhzb, 

6: 310-13, no. 1270. 
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and al-I:lasan b. 'Alf raises further questions as to their identity. 1:B 

And lastly, the source for these badzths, al-Daraqutnf, poses addi­
tional problems. Almost every badzth on the subject of the waqf in 
the Sunan of al-Daraqutnf is afulan tradition. The problematic nature 
of al-Daraqutnf's badzth collection, combined with the aforementioned 
inconsistencies, argues against the authenticity of these transmissions. 

By removing Bishr b. Matar and al-I:Iasan b. MuQ.ammad b. al­
~abal). as potential pcls, one is left with a cl (Sufyan b. 'Uyayna) 
and a succession of fulan traditions emanating from him. As dis­
cussed earlier, the origin of these fulan traditions is generally cred­
ited with the collector of the tradition (or the shaykh under him) 
rather than the cl. Obviously, something of a tension exists here. If 
Sufyan b. 'Uyayna is the cl, then he should be credited with "author­
ship" of both the badzth narrative and the isnad chain below him. rn 
And yet, the isnad bundle for the sabbala badzths suggests that the col­
lectors of these traditions were responsible for their creation and that 
the focus on Sufyan b. 'Uyayna is merely the result of their dives 
through him. 

To alleviate this seeming contradiction, two strands emanating 
from Sufyan b. 'Uyayna deserve further consideration. As Diagram 
Four illustrates, the sabbala badzth appears to have passed directly 
from Sufyan b. 'Uyayna (d. 197-98/813-14) to both al-Shafi'! (d. 204/ 
820) and al-I:Iumaydf (d. 219/834), a path of transmission strongly 
supported by the Islamic tradition. 135 Furthermore, the biographical 
dictionaries place both al-Shafi'! and al-I:Iumaydf in the I:lijaz. Al­
Shafi'l's mother reportedly took him to Mecca1:i5 and he later stud­
ied under Malik in Mad!na. 137 As for al-I:Iumaydf, his Musnad is a 
collection of I:lijazf traditions, 138 and it is reported that al-I:Iumayd! 

113 No biographical entry for either Ibrahfm b. J:Iammad or al-J:Iasan b. 'All al­
Mu'ammarf could be found in the Tahdhzb of al-Mizzf, the Tahdhzb of Ibn J:Iajar 
al-'Asqalan1, the Kitab al-Tabaqat al-Kabfr of Ibn Sa'd, or the Kltab al-J)u'rifa' of al­
'UqaylL 

134 Juynboll, "Some /snad-Analytical Methods," 353-54. 
115 Ibn J:Iajar al-'Asqalan!, Tahdhlb al-Tahdhzb, 4: 118-19, 5: 215, 9: 25, 29. Al­

J:Iumayd!'s biographical entry asserts that he studied with Sufyan b. 'Uyayna 
for seventeen years, and that he was the "most reliable transmitter" of Sufyan b. 
'Uyayna's ~adfths. Al-Shafi'f's biographical entry reports that he transmitted a great 
number of traditions on the authority of both Sufyan b. 'Uyayna and Malik b. 
Anas. 

136 Ibn J:Iajar al- 'Asqalanf, Tahdhzb al-Tahdhzb, 9: 25. 
137 Norman Calder, Studies, 68. 
118 Juynboll, A1uslim Tradition, 25. 
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went to Egypt with al-Shafi'f, 139 further increasing the likelihood that 
similar traditions would appear in both collections. Considering the 
relatively close life-spans of these three individuals, it seems possible 
that Sufyan b. 'Uyayna created the sabbala badzth, and the tradition 
quickly found its way into the collections of al-Shafi'f and al-I:lumaydf. 
Based upon this analysis, the conclusion that the sabbala badith emerged 
in a I:lijazf setting in the latter half of the second Islamic century 
does not seem unreasonable. 

The conclusion that the two traditions emerged in different loca­
tions-the tafaddaqa badzth in Ba~ra and the sabbala badzth in the 
I:lijaz-is supported by the absence of one of the traditions in some 
collections. The Abkam al-Waqf of Hila! (d. 241 /859) and the Mufannef 
oflbn Abr Shayba (d. Kufa, 235/849) contain only the Ba~ran tafad­
daqa badzth/ akhbar report, 140 while the Kitab al-Umm of al-Shafi'r and 
the Musnad of al-I:Iumaydr contain only the I:lijazf sabbala tradition. 
Two explanations can be proffered to explain this geographical dis­
tribution. It is possible that badzth transmitters in 'Iraq and the I:lijaz 
were unaware of each other's traditions for a certain period of time 
as a result of geographical separation. 141 Once regional badzth col­
lections had become established, it would have been difficult to elim­
inate the redundancy when the two communities became aware of 
each other's traditions. 112 This conclusion, as it pertains to the waqf 
traditions, does not seem likely. The close similarities between the 
maxims and the narratives of the two traditions suggest that they 
probably emerged as a result of rivalries between different geo­
graphically-situated jurists, combined with a refusal by regional 
centers to acknowledge each other's traditions. 143 While it is an over-

139 Ibn f.Iajar al- 'Asqalan!, Tahdhzb al-Tahdhzb, 5: 216. 
140 In the Abkam al-Waqf of Hila! the ta~addaqa maxim is present in an akhbar 

report, i.e., there is no isnad for the tradition. 
141 See, e.g., Peters, "Murder in Khaybar," (arguing that two distinct doctrines of 

qasama originated in the f.Iijaz and 'Iraq respectively). 
142 John Wansbrough, Qjtr'anic Studies: Sources and Methods ef Scriptural Interpretation 

(Oxford: Oxford University Press, 1977), 50. Wansbrough contends that the repeti­
tiveness of the Qur'an is partly the result of the status which these pre-canonical 
verses (logia) had acquired in their local communities prior to the revelation's 
codification. 

143 Schacht, Introduction to Islamic Law, 28-36; \\Tansbrough, Qjtr'anic Studies, 33; 
idem, The Sectarian Milieu (Oxford: Oxford University Press, 1978), 41. Traveling 
badfth transmitters and the annual pilgrimage to Mecca would have provided 
opportunities for transmitters in different centers to become aware of one another's 
traditions. 
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statement to describe the situation in the I:lijaz and 'Iraq as having 
coalesced into formal law schools with rigid doctrines, it is nonethe­
less clear that different areas of the Islamic world possessed regional 
badzth collections, and that the development of early Islamic law was 
shaped by regionalism. 144 By the middle of the third century, much 
of this geographical separation or isolation seems to have ended. Not 
only does the introduction to the Abkam al-Awqaj of al-Kha~~af (d. 
261I8 7 4) contain both sets of traditions, but so do the badith collections 
of Ibn I:Ianbal (d. 2411859), Ibn Maja (d. 295/907), al-Nasa'1 (d. 
303/915), al-Daraqutn1 (d. 385/995), and al-Bayhaq1 (d. 458/1066). 145 

As with the t~addaqa maxim, a distinction should be drawn between 
the narrative of the sabbala badzth and the sabbala maxim. Although 
the isnad evidence suggests that Sufyan b. 'Uyayna was responsible 
for circulating the sabbala badith, he cannot necessarily be held account­
able for generating the Prophetic maxim. In his study of Mad!nan 
traditions, Juynboll has determined that a considerable amount of 
Mad1nan thought conveyed through Nafi' and 'Ubayd Allah b. 'Umar 
is actually from Malik b. Anas (d. 179/795), the founder of the Malik! 

144 Consider for example, the M~annafi of 'Abd al-Razzaq (d. 211 /827), and Ibn 
Abi Shayba (d. 235/849). The former is an early collection of l:lijazi traditions, while 
the latter is primarily a compilation of 'Iraqi ~adzths. The issue of regionalism in 
the development of early Islamic law is a matter of current debate among scholars. 
Although Hallaq has questioned whether regional collections of jurists should be 
considered "schools," he nonetheless seems to agree with Melchert that jurists col­
lected in regional centers: "Kufa, in particular, and Iraq, in general, were places 
in which a group of jurists flourished and spent the entirety of their professional 
lives." Hallaq, "From Regional to Personal Schools of Law?" 16. Cf, Melchert, 
"Traditionistjurisprudents," 400. The work of Peters and Cook also suggests that 
groups of jurists were organized along regional/ geographic lines. See Peters, "Mur­
der in Khaybar," (arguing that the distinctiveness of two qasiima doctrines was the 
result of a lack of contact between jurists in the l:lijaz and 'Iraq); Cook, "The 
Opponents of the Writing of Tradition," 446-47 (asserting that the Prophetic ~adfth, 
"Write nothing from me except the Qur'an; if anyone writes anything from me 
other than the Qur'an, let him erase it" emerged in Ba~ra even though the trunk 
of the isniid is Madinan). Hurvitz, however, has questioned whether developments 
in Islamic law should be linked to geography. Hurvitz, "Schools of Law in Historical 
Context," 63. 

t·fS The ta0addaqa tradition can be found in the two most important collections 
of ~adzths-the $a~f~ of al-Bukhari (d. 256/870) and Muslim (d. 261/875)-whereas 
the sabbala tradition is absent in both. Since the sabbala tradition existed by the 
third century A.H., this lacuna suggests either (i) that the sabbala tradition had not 
become \videly disseminated amongst ~adfth collectors, or (ii) that both al-Bukhari 
and Muslim considered the ~adzth to be less than ~a~f~. 
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school. 146 In fact, the maxim component of the sabbala badfth­
"Sequester its principal and dedicate its fruits/yields to charitable 
purposes" (ibbas a~laha wa-sabbil thamarataha)-is consistent with Malik's 
"concise, finely-chiseled legal parlance." 147 Nevertheless, the histori­
cal evidence does not support a linkage between the maxim and 
Malik. In the Mudawwana of Sal.mun (d. 240/858) there are chapters 
on bubs and ~adaqa in which Sal:mun records Malik's discussion of 
pious endowments. 148 Even though Malik makes reference to the bubs 
of 'Umar b. al-Khattab 149 and relates the contents of a conversation 
between the Prophet and 'Umar on the selling of endowments, 150 

nowhere is reference made to the maxim. As for the Muwatta, of 
Malik, it contains traditions transmitted on the authority of the 
Prophet and 'Umar in the matter of ~adaqas, but none of these badzths 
mentions the maxim or 'Umar's waqf in Khaybar. Instead, the dis­
cussions in the Muwatta, concern the type of livestock that can be 
made a ~adaqa and which categories of people are eligible to receive 
support from an endowment. 151 Although the Islamic tradition's silence 
on this matter does not preclude the possibility that Malik was the 
originator of the sabbala maxim, there is no evidence to support this 
claim. Since it is not possible to attribute the sabbala maxim to any 
one individual, it seems safer to assert that this maxim-like its ta~ad­
daqa counterpart-emerged either as a consequence of second cen­
tury disputations over the legality of the waqf, or as a teaching tool 
of Muslim jurists, or as a phrase "borrowed" from a Near Eastern 

1•10 Juynboll, "Nafi'," passim. 
147 Juynboll, "Nafi'," 237. 
148 Sal:mun, Al-Mudawwana, 15: 98-117. 
149 Sal:mun, Al-lvfudawwana, 15: 115. 
150 Sal:mun, Al-Mudawwana, 15: 114. 
151 Malik b. Anas, Al-Muwatta', 172-81. Neither maxim is present in an early 

collection of f.Iijazl traditions, the Mu,mnnef of 'Abd al-Razzaq al-~an'anl (d. 210/826) 
or an early collection of 'Iraqi badfths, the Musnad of Abu Dawud al-Tayalisl 
(d. 204/818-819). As a caveat, it should be noted that the MuJannef edition that 
we presently have at our disposal does not appear to be complete. It is known that 
'Abd al-Razzaq did not write down the material in the MuJannaf. Rather, ninety 
percent of the traditions in the collection can be attributed to one man, IsJ:iaq b. 
Ibrahim al-Dabarl (d. 285/898), who probably received his information from his 
father. Juynboll has described the Musnad of al-Tayalisl as "but a shadow of what 
the original work compiled by Tayalisl must have looked like." Juynboll, "Islam's 
First Fuqahii'," 300, n. 27; idem, personal communication (April 1998); Harald 
Motzki, "The Mufannef of 'Abd al-Razzaq al-~an'anl as a Source of Authentic 
Abiidfth of the First Century A.H.," ]NES 5011 (1991), 2. 
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legal system. 152 At some later point in time, Sufyan b. 'Uyayna pro­
vided the narrative structure to elevate the maxim to a Prophetic level. 

7he 7hamgh Variants 

7he Ta?addaqa Cluster 
To add another level of complexity to these badfths, there are vari­
ants which substitute the toponym Thamgh (or Thamagh) 153 for 
Khaybar. As will be discussed in more detail later, Thamgh was one 
of the properties listed in 'Umar's )adaqa deed. In discussing these 
Thamgh variants it is helpful to conceive of them as coalescing into 
three different clusters. The first cluster is closely related to the ta)ad­
daqa badfths while the second is linked to the sabbala traditions. By 
contrast, the third cluster is a hybrid that contains elements of both 
the ta)addaqa and sabbala traditions. 

An examination of the isnads for the three Thamgh variant clus­
ters reveals a stark contrast with the ta)addaqa and sabbala traditions: 
neither Ibn 'Awn nor Sufyan b. 'Uyayna appears to have played 
any role in the transmission of the Thamgh variants. In addition to 
this discontinuity, reference to Thamgh is absent in some early dis­
cussions of the waqf. For example, while Thamgh is mentioned both 
in the introduction and the main text of al-Kha??af's waqf treatise, 154 

there is no mention of Thamgh in Hilal's Abkam al-Waqf, even though 
Hilal's work contains traditions with the ta)addaqa maxim. Likewise, 
the earlier Kitab al-Umm of al-Shafi'i fails to mention Thamgh even 
though his text contains the sabbala badfth. For these reasons alone, 
it appears that the introduction of Thamgh into the badfth narratives 

152 Juynboll has shared with me his opinion that the maxim should be attributed 
to Sufyan b. 'Uyayna, and that it likely emerged in response to an 'Iraqi issue in 
the late second century A.H. Juynboll, personal communication (April 1998). 

153 Most sources suggest that Thamgh should be vocalized with a fat~a over the 
tha' and a sukun over the mfm. See al-Kha~~af, A~kam al-Awqaj, 4, n. 2; al-Ta]:iawi, 
Shar~ al-Ma'anf al-Athar, 4: 95, n. 4; Yaqut, Mu)am al-Buldan, 2: 84; Mu]:iammad 
Shams al-I:laqq al-'~imabadi, 'Awn al-Ma'bud: Shar~ Sunan Abz Dawud, ed. 'Abd al­
Ra]:iman Mu]:iammad 'Uthman (Madina: al-Maktaba al-Salafiyya, 1968-69), 8: 83; 
Mu]:iammad b. 'Ali al-Shawkanl, JV"ayl al-Awtar (Egypt: Mu~ta!a al-Bab!, 1952), 6: 
25. Al-Shawkanl offers an alternative vocalization withfat~as over both the tha' and 
the mfm (wa 1hamagh bi-fat~i al-muthallathati wa'l-mfm). Al-Shawkanl, Nayl al-Awtar, 
6: 25. 

154 Al-Kha~~af, A~kam al-Awqaf, 151. 
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constitutes a secondary development in the evolution of these tradi­
tions, although a further elaboration on this point will have to wait 
until the discussion of 'Umar's Jadaqa deed in the next section. 

At first glance, the Thamgh variant does not seem particularly 
different from the Khaybar version: 

AJ:imad b. 'Abd al-RaJ:iman b. Wahb-my paternal uncle-Ibrahim 
b. Sa'd-'Abd al-'Azfz b. al-Mugalib--YaJ:iya b. Sa'fd-Nafi', the 
mawla of Ibn 'Umar-Ibn 'Umar: Verily, 'Umar consulted the Prophet 
about giving away as alms (yata!addaqa bi) his property in Thamgh 
and the Prophet said, "Give it away as alms, divide its fruits/yields, 
sequester its principal, so that it may not be sold or given away as a 
gift" (tll!addaq bi-hi taqsim thamarahu ta~bis a!lahu la tuba' wa-la tuhab). 1''5 

Examined more closely, however, the Thamgh variant reveals a num­
ber of textual differences with its Khaybar counterpart. First, the 
Thamgh variant reverses the order of the maxim. Second the maxim 
interpolates the phrase "divide its fruits/yields" in-between the com­
mand to give alms and to sequester the principal, making explicit 
what was only implicit in the non-Thamgh/Khaybar version of the 
taJaddaqa ~adzth. Third, the explicit statement of inalienability ("it may 
not be sold or given away as a gift"), which had been attributed to 
'Umar in the Khaybar ~adzth, is now Prophetic speech. A fourth 
difference between the two versions concerns the three conditions. 
While the Khaybar version contained an explicit statement of inalien­
ability, a specification of charitable ends, and rules for the adminis­
trator, the Thamgh variant only conveys the first of these three. And 
lastly, the conversation between 'Umar and the Prophet is one-sided 
in the Thamgh variant, since the reader is told only that 'Umar 
"consulted" (istashar) with the Prophet. 

As for the potential creator of this variant, the two most likely 
sources would be two l:lijazf authorities-'Abd al- 'Azrz b. al-Muttalib 
or Ibrahrm b. Sa'd--since these are earliest potential els [see Diagram 
Five J. 156 'Abd al- 'Azfz b. al-Mugalib, se1ved as a judge (qarfl) in 
Madrna during the reign of the 'Abbasid caliph, al-Man~ur (136-58/ 
754-75) and then was transferred to the judgeship of Mecca during 

155 Al-TaJ:iawl, Shar~ al-Ma'iinf al-Athiir, 4: 95. See also al-Daraqutnl, Sunan, 4: 
187, nos. 9-10. 

156 The small number of sources attesting to this Thamgh variant makes this con­
clusion more tentative, but in either case, these men would still be considered pcls 
if another common link were to emerge. 
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DIAGRAM FIVE 

Thamgh Variant 1: The Ta~addaqa Cluster 
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lbn 'Umar 
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AL-T AI;IA WI 

Ahmad b. 'Abd 
ai-Rahman b. 

\Vahb 

I 
Paternal uncle 

Al-Daraqutnl, Sunan, 4: 186-87, nos. 9-10; al-TaJ:iawf, Sharb, 4: 95. 
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the reign of al-Mahdi (158-69/775-85)_157 He reportedly died dur­
ing the brief reign of al-Had! (169-701785-86). 158 Although some 
critics believed him to be trustworthy (thiqa), others considered him 
among the weak (fi,l-rj,u<efii/i) and refused to transmit his ~adzths. 159 

Al-'Uqayl1 (d. 322/934) also included 'Abd al-'Az1z b. al-Muttalib 
in his collection of weak ~adzth transmitters. 160 In spite of these defi­
ciencies 'Abd al- 'Aziz b. al-Muttalib is reported to have transmitted 
~adzths to the other potential cl, Ibrahim b. Sa'd (b. 1081727, d. 173-
85/788-800), 161 who was described as "one of the greatest people 
in Madina in terms of ~adzth transmission during his lifetime" (min 
akthar ahl al-Madzna ~adzthan fi zamanihi). 162 

In spite of the apparent pcl transmissions through Ibn Wahb (d. 197 I 
812) and I:Iarmala b. Y al;ya, isnad analysis reveals that the bundle 
lacks an identifiable cl. 163 Although transmission between Ibrahim 
b. Sa'd, Ibn Wahb and I:Iarmala b. Ya}:iya is supported by the 
Islamic tradition, 164 the remaining chains of transmission that would 
make them pcls (or even els) appear to be "dives" to lower author­
ities. The transmission between Al;mad b. Ab1 Bakr and Ibn Wahb 
is not supported in the biographical dictionaries, 165 Mu}:iammad b. 
al-Rabi' is not reported to have transmitted ~adzths to A}:imad b. Ab! 
Bakr or I:Iarmala b. Ya}:iya, 166 and al-I:Iusayn b. al-Huyyam is not 

157 Ibn I:Iajar al-'Asqalan!, Tahdhzb al-Tahdhfb, 6: 358. 
158 Ibn I:Iajar al-'Asqalan!, Tahdhfb al-Tahdhzb, 6: 358. 
159 Ibn I:lajar al- 'Asqalan!, Tahdhzb al-Tahdhzb, 6: 358. See also J uynboll, Muslim 

Tradition, 85, where the author includes 'Abd al-'Az!z b. al-Mugalib in a list of 
three weak l\!Ieccan qii¢fs. Al-Mizz!, by contrast, conveyed only favorable reports 
about 'Abd al-'Az!z b. al-Mugalib. See al-Mizz!, Tahdhzb, 18: 206-08, no. 3475. 

160 Al-'Uqayl!, Kitiib al-J)u'afii', 3: 11, no. 966. 
161 Ibn I:Iajar al- 'Asqalan!, Tahdhfb al-Tahdhfb, 6: 358. For the confusion sur­

rounding Ibrah!m b. Sa'd's date of death, see Tahdhzb al-Tahdhzb, 1: 122. This con­
fusion, combined with Ibrah!m's long life-span, is evidence that there may have 
been an attempt to lengthen his life in order to facilitate the transmission of ~adfth. 
Juynboll has described this phenomenon as an "age trick." Juynboll, "Nati'," 219-23; 
idem, Muslim Tradition, 4fr-·48; idem, "The Role of the Afu'ammarun," passim. 

162 Ibn I:lajar al-'Asqalan!, Tahdhzb al-Tahdhfb, 1: 122. 
163 Juynboll agrees that Ibrah!m b. Sa'd is only a "seeming" cl in this isniid bundle. 

Juynboll, personal communication (April 1998). 
164 Ibn I:lajar al-'Asqalan!, Tahdhzb al-Tahdhzb, 2: 229-30; al-Mizz!, Tahdhzb, 16: 

280-82, no. 3645. 
165 Ibn I:lajar al- 'Asqalan!, Tahdhzb al-Tahdhzb, 1: 20-21; al-Mizz!, Tahdhfb, 16: 

277, 28~ 283, no. 3645. 
166 Ibn I:Iajar al- 'Asqalan!, Tahdhfb al-Tahdhfb, 2: 229-30, 9: 162-63; Ibn I:Iajar 

al-'Asqalan!, Tahdhfb al-Tahdhzb, 1: 20-21; al-Mizz!, Tahdhzb, 16: 277, 280, 283, no. 
3645. 
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listed in the dictionaries. 167 Thus, the only transmission supported by 
the Islamic tradition is the single fulan strand between 'Abd al- 'Aziz 
b. al-Muttalib, Ibrahim b. Sa'd, Ibn Wahb and I:Iarmala b. Yal:iya. 
All the remaining transmissions, which create the appearance of pd 
transmissions, are simply dives often involving unknown transmitters. 
Without an identifiable cl very little can be said about this ~adzth 

except that it existed by the time that al-Tal:iaw1 (d. 321 /933) and 
al-Daraqutn1 (d. 385/995) compiled their ~adzth collections (although 
the connection between Thamgh and 'Umar's waqfhad already been 
made by the third century A.H.). 168 

The Sabbala Cluster 
In comparison with the ta~addaqa variant, the Thamgh version of the 
sabbala ~adzth more closely follows its Khaybar counterpart. The only 
significant difference between the two versions is the omission of 
'Umar's speech, "the 100 shares (sahm) which are in Khaybar, I have 
never before acquired property dearer to me than it." Instead, the 
Thamgh version simply states that 'Umar wanted to give alms from 
his property in Thamgh: 

'Ubayd Allah b. 'Umar-Nafi'-lbn 'Umar: He [Ibn 'Umar] said that 
'Umar said: "I mentioned to the Messenger of God that I wanted to 
give away my property, Thamgh, as alms" (dhakartu li-rasul Allahi annz 
undu an ata!addaqa bi-mall 7hamgh). The Messenger of God commanded: 
"Sequester its principal and dedicate its fruits/yields to charitable pur­
poses" (i~bas ~laha wa-sabbil thamarahu). 169 

The isnad bundle for the Thamgh variant of the sabbala maxim also 
appears to share some similarities with its Khaybar counterpart [com­
pare Diagrams Three and Six]. In both isnad bundles, Nafi', and 
the two brothers, 'Abd Allah and 'Ubayd Allah b. 'Umar b. l:Iaf~ 

al-'U mar! play a prominent role in the transmission of this ~adzth. 170 

The principal difference between the two isnad bundles is that 
the Thamgh variant lacks the cl, Sufyan b. 'Uyayna. As discussed 

167 No biographical entry for al-I:Jusayn b. al-Huyyam could be found in either 
the Tahdhzb of al-Mizzi, the Tahdhlb of lbn I:Jajar al- 'Asqalanf, or the Kitiib al-l)u'afii' 
of al-'Uqaylf. 

168 Al-Kha~~af, Ahkiim al-Awqiif, 151. 
169 Al-Kha~~af, Ahkiim al-Awqiif, 6-7. 
170 This version of the sabbala hadfth-just like its Khaybar counterpart-is absent 

from the $ahlhs of Muslim and al-Bukhari. 
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Thamgh Variant 2: The Sabbala Cluster 
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lbn l:Ianbal, Al-Musnad, 8: 169, no. 5947; al-Daraqutnf, Sunan, 4: 187, nos. 11-12, 193-94, 
nos. 5-6; al-Nasa'f, Sunan, 6: 194; al-Kha~~iif, Abkiim al-Awqii.f, fr-7. 
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previously, Juynboll has concluded that neither Nafi' nor 'Ubayd 
Allah b. 'Umar makes a suitable cl, while the Islamic tradition has 
a low opinion of 'Abd Allah b. 'Umar. Due to the absence of any 
credible cl, combined with the fact that every isnad devolves into a 
fulan chain, this Thamgh variant appears to be a spider bundle. 171 

A spider bundle is generated when a series of fulan traditions con­
verge on a potential cl: 

A spider is a term for an isniid bundle which, at first sight, shows up 
a key figure which seems to be a cl from whom several strands fan 
out to reach eventually a number of collections. But upon inspection, 
all these strands, or almost all of them, turn out to be single strands, 
in other words: no transmitter has more than one alleged pupil. 172 

In his analysis of these spider bundles, Juynboll has concluded that 
it is virtually impossible to state anything concrete about the chronol­
ogy of these ~adzths or the authorship of their matns: "Apart from 
the overall vague corollary that they are late, probably contempo­
raneous with the oldest collector in whose collection one of the sin­
gle strands making up the spider found a place, nothing more definite 
can be inferred from them." 173 In this case, the presence of the tra­
dition in the Musnad of lbn l:Ianbal (d. 241 /859) and the introduc­
tion to the Ahkam al-Awqaf of al-Kha~~af (d. 261 /874), provides 
evidence that this variant of the sabbala ~adzth had come into exist­
ence by the middle of the third century. 17+ 

The Hybrid Cluster 
The third cluster of Thamgh variants contains elements that are 
reminiscent of both the ta~addaqa and sabbala ~adzths. In the tradition 
below we are informed that 'Umar has acquired land that is pre­
cious to him. Next, in language from the sabbala ~adz th, he asks the 

171 Referring to this Thamgh variant, but not its Khaybar counterpart [see Diagram 
Three], as a spider bundle may appear inconsistent. In fact, it is true that both 
isniid bundles share a noted lack of pd-supported turuq. Nevertheless, I have refrained 
from designating the Khaybar isniid bundle a spider, because there are grounds for 
accepting an authentic transmission of the ~adzth between al-Shafi'!, al-l:fumaydl, 
and Sufyan b. 'Uyayna. By contrast, none of the turuq in this bundle can be con­
sidered historically authentic lines of transmission. 

in Juynboll, "Nafi'," 214. 
173 Juynboll, "Nafi'," 216. 
174 The Thamgh sabbala variant is found in two places in al-Kha~~af's A~kiim al­

Awqiif, 6-7, and in one tradition in lbn l:fanbal's Musnad, 8: 169, no. 594 7. 
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Prophet how he can give alms by means of it. The Prophet responds 
to 'Umar's query with a maxim using the keyword tafaddaqa and 
one of the three conditions from the Khaybar version of the tafad­
daqa badzth: 

Musa b. [Sulayman]-~akhr b. Juwayriyya-Nafi'-lbn 'Umar: Verily, 
'Umar had land belonging to him called Thamgh and it was a pre­
cious date grove (kiina nakhlan nofisan). ['Umar] said: "O Messenger of 
God, verily I have acquired property, and it is precious to me. Shall 
I give it away as alms?" (aja-ata~addaqu bi-hi?). And the Messenger of 
God said, "Give away its principal as alms [but] it may not be sold, 
given away as gift, or inherited" (t~addaq bi-a!fihi wa-lii yubii'u wa-lii 
yuhabu wa-lii yurathu). 175 

Traditions in the Sabzb of al-Bukhari and the Sunan of al-Bayhaqi 
mirror this badzth, but also include the remaining two conditions from 
the Khaybar version-the specification of charitable ends and the 
rules for the administrator. 176 

There are some important differences between this badzth and the 
previously analyzed traditions. First, only the hybrid-Thamgh vari­
ant employs the verb "istefada" to convey the meaning of "to acquire." 
In the other badzths, the verb "afaba" is used. Second, while the 
above maxim contains the keyword "tafaddaqa" it also inverts the 
meaning of the previously analyzed traditions-now the principal, 
rather than the usufruct, is being distributed as alms, making the 
injunction "wa-la yuba'u wa-la yuhabu wa-la yurathu" a non sequitur. 
Not only would the distribution of the property's principal under­
mine the financial soundness of the waqf, but the badzth likewise pro­
vides no statement concerning the separation of usufructory rights 
from proprietary ownership. Apparently, even some of the Muslim 
badzth collectors were a little confused (or concerned) by the reper­
cussions of this maxim. In al-Bayhaqi's Sunan another badzth is affixed 
to the end of this variant in order to re-direct the meaning of the 
maxim. This supplementary badzth contains a more standard form 
of the tafaddaqa maxim, imploring 'Umar to sequester the principal 
and distribute the yields to charity. 177 Nevertheless, in spite of these 

175 Al-Kha~~af, A~kiim al-Awqaj, 6. 
176 Al-Bukhari, $a~z~, 5: 23-24, no. 2481; al-Bayhaql, Kitiib al-Sunan al-Kubrii, 6: 

159-60. 
177 Al-Bayhaql, Kitiib al-Sunan al-Kubrii, 6: 159-60. The ~arlith that al-Bayhaql cites 

is: YaJ:iya b. Sa'ld al-An~ar!-Nafi'-Ibn 'Umar: Verily, 'Umar consulted the 
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differences, the narrative framework is generally consistent with both 
the taJaddaqa and sabbala traditions. 

Unfortunately, any attempt to date or determine the provenance 
of the hybrid badzth is cut short by the fact that this isnad bundle­
like the previous Thamgh variant traditions-is a simple spider [see 
Diagram Seven]. 178 It would appear, therefore, that the only con­
clusion that can be derived with respect to all three clusters of 
Thamgh traditions is that they emerged subsequent to their Khaybar 
counterparts. 179 

Preliminary Conclusions 

At the outset of this analysis, it was suggested that most of these 
waef-related traditions could be placed into two broad categories­
those that contain the keyword "taJaddaqa" and those with the key­
word "sabbala." While it is still true that these keywords orient most 
badiths, research into the narrative structures surrounding these max­
ims also suggests a second organizing principle-badiths which men­
tion Khaybar versus those which make reference to Thamgh. 

Broadly speaking, it appears that the Khaybar narratives preceded 
the Thamgh variants. This conclusion is based in part on the absence 
of any reference to Thamgh in the earliest discussions of waqf. It is 
more than a little odd that neither Malik, nor Sal:mun, nor al-Shafi'!, 
nor Hilal seems to have heard of Thamgh. This lacuna is even more 
surprising in the writings of al-Shafi'! and Hilal because both men 
make reference the location of 'Umar's Jadaqa. 18° For example, in 
the same sentence in which al-Shafi'! refers to 'Alf b. Ab! Talib's 
Jadaqa in Yanbu', he fails to mention Thamgh as the location of 
'Umar's Jadaqa. 181 Apparently al-Shafi'! believed 'Umar's Jadaqa was 
in Khaybar, since this toponym is the only one cited in the Kitab 
al-Umm. 182 Even when Thamgh is mentioned and a connection is 

Messenger of God in the matter of giving away as alms (ta~addaqa bi) his property 
which was in Thamgh, and the Prophet said to him, "Give its fruits/yields as alms 
and sequester its principal; and it is not to be sold or inherited" (t~addaq bi-thamarihi wa­
' ~bas a~lahu lii yubii' wa-lii yurath). 

178 Juynboll, personal communication (April 1998). 
179 Juynboll, "Nafi'," 216. 
180 Al-Shafi'!, Kitiib al-Umm, 4: 53; Hila! al-Ra'y, A~kiim al-Waqf, 72-78. 
181 Al-Shafi'!, Kitiib al-Umm, 4: 53. 
182 Al-Shafi'!, Kitiib al-Umm, 4: 53. 
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DIAGRAM SEVEN 

Thamgh Variant 3: The Hybrid Cluster 

AL-KHA~~AF AL-BUKHARI 

Musa b. Sulayman 

Sakhr b. Juwayriyya 

I 
Nafi' 

I 
Ibn 'Umar 

AL-BAYHAQI 

Abu 'Abd Allah al­
J:Iafi~ 

A}.tmad b. Mul:iammad 

J:Iammad b. Shakir 

Mul:iammad b. lsma'!l 

Harlin b. Ash'ath 

Abu Sa'!d 

Al-Ka~~af, Abkam al-Awqaf, 6; al-Bukhari, $abzb, 5:23-24, no. 2481; al-Bayhaql, 
Sunan, 6: 159-60. 



HERMENEUTICAL LEGITIMATION 153 

made to 'Umar's ~adaqa, as in al-Kha~~af's treatise, 183 this reference 
supports the chronology put forth here. Al-Kha~~af refers to Thamgh 
in a long expository passage that is clearly his own writing, 184 indi­
cating that while al-Kha~~af may have been aware of the affiliation 
between 'Umar's ~adaqa and Thamgh, apparently none of the sec­
ond-century jurists cited in his treatise (as well as Hilal) was aware 
of this connection. 

Additional evidence in support of this chronology comes from the 
isniid analysis. Although some of these conclusions must be qualified 
due to the small size of the Thamgh variant bundles, it would appear 
that none of the Thamgh badzths emerged earlier than their Khaybar 
counterparts since all of the isniid bundles for these Thamgh badzths 
are simple spiders. This conclusion, however, does not mean that 
the Khaybar badzths should be considered authentic. The confusion 
surrounding the historical events at Khaybar, combined with the 
absence of the conversation between the Prophet and 'Umar in his­
torical and administrative texts, argues against their authenticity. 
Applying Juynboll's critical methodology to the isniids of these badzths 
also confirms these suspicions. The evidence from the isniid bundles 
indicates that the narrative encasing the ta~addaqa maxim originated 
with 'Abd Allah b. 'Awn ( d. 15117 68) during the second quarter of 
the second century A.H. The sabbala badzth, by contrast, appears to 
have come into existence about a generation or two after Ibn 'Awn, 
in connection with Sufyan b. 'Uyayna (d. 197-98/813-14). Isolating 
the common links for these traditions also indicates their geograph­
ical provenance: the Khaybar-ta~addaqa badith appears to have orig­
inated within Ba~ran circles, while the Khaybar-sabbala badzth appears 
to be a product of I:lijaz1 jurists. 

These conclusions about the Khaybar badzths might appear unrea­
sonably speculative were it not for the fact that they are consistent 
with the general picture of debates over the waqf's legality in the 
second century. From the waqf treatises of Hilal and al-Kha~~af (as 
well as the Kitiib al-Umm of al-Shafi'!), it is clear that the legality of 
the waqf was a contentious issue within I:Ianafi legal thought during 
the lifetime of Abu I:Ianffa (d. 1501767). And yet, if either of these 
badzths had existed during the first century it is difficult to imagine 

183 Al-Kha~~af, Abkam al-Awqaj, 151. 
184 Al-Kha~~af, Abkam al-Awqaj, 149-51. 
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that Abu I:Jan1fa could have been so staunch in his oppos1t10n to 
the waqf. Instead, the probability is great that the Khaybar version 
of the taJaddaqa badzth--and perhaps the maxim itself 185-emerged 
in response to these disputes among 'Iraqi jurists. The isnad analysis 
also supports this conclusion because it indicates that the taJaddaqa 
badith originated at a time contemporaneous to these debates. Ibn 
'Awn, the cl (and originator) of the badzth was a contemporary of 
Abu I:Jan1fa, although nothing is known about Ibn 'Awn's views on 
the legality of the waqf. 

As for the Khaybar version of the sabbala badzth, its subsequent 
emanation from the I:Jijaz is also consistent with the history of waqf 
law, in particular, and Islamic law, in general. In his study of early 
Islamic law, Schacht claimed that legal developments in 'Iraq tended 
to precede those in the I:Jijaz: "Influences of the doctrine of one 
school on that of another almost invariably proceeded from 'Iraq to 
I:Jijaz and not vice versa .... " 186 Even if one does not accept that 
the one- or two-generational lag between the two Khaybar narra­
tives can be explained by Schacht's broad generalization, evidence 
from within the Malik! tradition provides some support for this 
chronology. In comparison with the rancor created by the waqf in 
the I:Janafi tradition, Malik! law seems to have had less trouble estab­
lishing the legitimacy of pious endowments. If the laJaddaqa f.zadzth 
emerged in response to intra-I:Janafi disputes over the waqf's legal­
ity, then the absence of these contentious forces in Madina may 
explain why the I:Jijaz1 badzths emerged at a later time. With the 
legitimation of pious endowments secure amongst the I:Jijaz1 jurists, 
the need for Prophetic support was less pronounced. Nevertheless, 
once the taJaddaqa tradition had emerged, it was only a matter of 
time before I:J~jaz1 jurists surfaced with their own variant of the 
badzth. If this hypothesis is correct, then the distinctions between the 
taJaddaqa and sabbala traditions may be a result of juristic rivalry as 
I:Jijaz1 jurists appropriated the 'Iraqi maxim, but, for reasons of 
regional pride, put their own imprint on both the maxim and its 
narrative. 

185 Since none of the t~addaqa maxims exists outside of its narrative framework, 
it is virtually impossible to state with certainty when this maxim might have come 
into existence, and/or whether it was a holdover from a Near Eastern (i.e., Roman, 
Byzantine, Persian and/ or Jewish) legal system. 

186 Schacht, Introduction to Islamic Law, 29. 
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* * * 
Providing a conclusion at this point is a bit premature since there 
exists one more Thamgh variant cluster. This fourth cluster is some­
thing of an oddball because the matns of the two ~adiths are entirely 
different from one another. In spite of their differences, each ~adzth 
evokes a similar response by more explicitly drawing our attention 
to the connection between Thamgh and Khaybar. 

The fulan tradition in al-DaraqutnI's Sunan (on the authority of 
'Umar himself!) is the first Thamgh variant to link directly Khaybar 
and Thamgh: 

l\iulfammad b. A}.imad b. Asad al-Harawf--Mulfammad b. al-l:Iusayn 
AbU Ja'far al-I:Iurranf-Yunus b. Mulfammad-I:Iammad b. Zayd­
'Ayyub-Nafi'-lbn 'Umar--'Umar: Verily, he ['Umar] acquired land 
in Khaybar that was known as Thamgh. He asked the Prophet and 
he said to him: "Sequester its principal and give its fruits as alms" 
(~abbis a!faha wa-tafaddaq bi-thamaratiha). 187 

Although unusual, this connection between Khaybar and Thamgh 
is not altogether surprising. In the previously discussed Khaybar and 
Thamgh ~adzths, the narratives concerning 'Umar are quite similar 
even if none of the Thamgh variants explicitly states that Thamgh 
was in Khaybar. Moreover, the hybrid Thamgh variant (see the third 
cluster) mentions that Thamgh was a "precious date grove" (kana 
nakhlan nqfisan). Most descriptions of Khaybar also call attention to 
its date groves, 188 further suggesting that Thamgh constituted a por­
tion of these lands. One could even argue that no explicit connec­
tion between the two toponyms was needed, for why would 'Umar 
ask the Prophet virtually the same question about two different prop­
erties? Assuming that al-Daraqutn1 (or the shaykh below him) might 
be responsible for the creation of this ~adzth, he simply seems to have 
made explicit the implicit link between these two locations. 

Such a linkage might not pose any problems were it not for the 
matn of the following ~adzth from the Musnad of Ibn I:Ianbal: 

Yunus 189-I:Iammad b. Zayd-'Ayyub-Nafi'-lbn 'Umar: Verily, 
'Umar b. al-Khanab acquired land from the Jews of the Banu I:Iaritha 

187 Al-Daraqutnl, Sunan, 4: 186, no. 8. 
188 Ibn Hisham, Sirat al-Nabf, 3: 464; al-Waqid!, Kitiib al-Maghiizf, I: 375, 2: 690; 

al-Baladhuri, Futu~ al-Buldiin, 34, 39. 
189 The cl for these two ~adfths, Yunus b. Mul;iammad (d. 207-08/822-23) was 
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that is called Thamgh. ['Umar] said: "O Prophet, verily I have obtained 
precious property, [and] I want to give to give it away as alms" (a~ad­
daqu bi-hi). [Ibn 'Umar] said: So, he designated it as a ~adaqa that may 
not be sold, given away as a gift, or inherited. And administration of 
it passes to the upright members of 'Umar's family. What is left over 
from its profits/yields (thamaratihi) is designated for the Holy War, trav­
elers, slaves, the poor, kin relations and the weak. It will not be held 
against the one who administers it if he eats from it in an appropri­
ate manner or feeds a friend, so long as he does not appropriate any 
of the property. f.Iammad said: 'Amr b. Dinar alleged that 'Abd Allah 
b. 'Umar used to give to 'Abd Allah b. $afwan from it. [f.Iammad] 
said: f.Iaf~a used to give alms (t~addaqat) from land belonging to her 
in this manner. And Ibn 'Umar used to give alms (t~addaqa) from land 
belonging to him in this manner. And f.Iaf~a was its administrator. 190 

Aside from a few irregularities-the absence of any Prophetic maxim, 
the additional commentary about 'Umar's relations-the substance 
of this badlth appears consistent with the other Thamgh variants. In 
fact, this badlth constitutes an improvement over the others by spec­
ifying that Thamgh was among the lands of the Jewish tribe, Banii 
I:Iaritha. Based upon the assumptions drawn from the al-Daraqutni 
badlth, one would surmise that the Banu I:Iaritha were a Jewish tribe 
in Khaybar. In fact, later Islamic commentators such as Al:tmad b. 
Mul:_iammad al-Qastallani (d. 923/1517) and Mul:_iammad b. 'Ali al­
Shawkanf (d. 1255/ 1839), referred to this f:iadlth when they glossed 
the phrase: "And 'Umar said, 'I have acquired land in Khaybar,' " 191 

considered trustworthy (fi'l-thiqiiti). lbn J:Iajar al-'Asqalanf, Tahdhfb al-Tahdhfb, 11: 
447. IfYunus is the cl, he appears to have used a common route through J:Iammad 
b. Zayd (d. 1791795). Juynboll writes in his analysis of Nafi'-supported traditions 
that J:Iammad b. Zayd was notorious for employing the Ba~ran Ayyiib b. Abf 
Tamfma al-Sakhtiyanf (d. 1311749) in his dives to Nafi': "This [dive] is not just a 
surmise: J:Iammad can be found resorting to this procedure on a number of other 
occasions." Juynboll, "Na.fl'," 230-31. Due to the fact that the matns of these two 
badzths are different, al-Daraqutnf may have simply employed the well-traveled 
Yunus-J:Iammad-Ayyiib-Nafi' route when he created the isniid chain for this 
badfth. Al-Daraqutnf, Sunan, 4: 186, no. 8. Juynboll has informed me that he con­
siders this isnad bundle to be a simple spider and that no conclusions regarding 
J:Iammad b. Zayd, or anyone else, can be drawn from this bundle. Juynboll, per­
sonal communication (April 1998). 

190 Ibn I:Ianbal, Al-Musnad, 8: 224-25, no. 6078. 
191 Al,imad b. MuJ:iammad al-Qastallanf, Irshiid al-Siifi li-Sharb $abfb al-Bukhiifi 

(1886-88; reprint of the sixth edition, Baghdad: Maktabat al-Muthanna, 1971), 5: 
25; al-Shawkanr, Nayl al-Awfiir, 6: 25. Al-Shawkanf cites the recensions of al-Bukhari 
and lbn l:lanbal as evidence for this claim. lbn l:lanbal comments that Thamgh 
refers to a place in Khaybar, but al-Bukharr does not provide a similar gloss in his 
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and Mul:J.yi al-Din Yal:J.ya b. Sharafal-Nawawi (d. 676/1277) reported 
that Thamgh was "the name given to the property which 'Umar 
made a waqf" in Khaybar. 192 

There is a problem, however, the Banu I:Iaritha did not reside in 
Khaybar. Indeed, unlike those Jewish tribes exiled from Madina to 
Khaybar, the Banu I:Iaritha converted to Islam and continued to 
live on lands northeast of Madina. 193 As evidence for their geo­
graphical proximity to Madina it was reported that Mul:J.ammad 
passed through the ~arra of the Banu I:Iaritha during the Battle of 
Ul:J.ud, 19~ a confrontation fought on the northern slopes of the Prophet's 
city. The contradiction created by this account was not lost on later 
commentators, who were struck by the incongruities between the 
Thamgh and the Khaybar ~adfths. In order to more fully elucidate 
the confusion surrounding Thamgh's location, however, it is neces­
sary to discuss another document-the Jadaqa deed of 'Umar b. al­
Khattab. 

II. The ~adaqa Deed ef 'Umar 

The Jadaqa deed of 'Umar constitutes the second leg of the trian­
gular matrix from which the waqf derives its legitimacy. In the Islamic 
tradition the deed is presented as a unitary document in which 'Umar 
specifies the charitable purposes of his waqf and then stipulates a 
mechanism for the transfer of the property to subsequent genera­
tions. In spite of its unitary appearance, an examination of the 
Jadaqa deed suggests a juxtaposition of two related documents. More­
over, there exists a variant set of Jadaqa deeds which intermingle 
aspects of both deeds to create a third, composite Jadaqa deed. 

$abf ~. Thus, it is unclear from what source al-Shawkanl received his information. 
Ibn f:Ianbal, Al-Musnad, 8: 169, no. 5947. 

192 MuJ:iyi al-Din YaJ:iya b. Sharaf al-Nawawl, "Commentary," in al-Qastallanl, 
Irshiid, 7: 92. 

'"' Ibn Sa'd, Kitiib al-Tabaqiit al-Kubrii (Beirut, 1377/1957), 4: 384; Michael 
Fishbein, trans., The History of al-Tahan: The Victory of Islam (Albany, NY: State 
University of New York Press, 1997), 8: 10, n. 54. See also Michael Lecker's dis­
cussion of the Banu f:Iaritha's conversion to Islam in Afuslims, Jews and Pagans (New 
York and Leiden: E. J. Brill, 1995), 24, 156-64. 

'"' Ibn Hisham, Sirat al-]Vabf, 3: 9; al-Tabar!, Ta'nkh, 2: 506. 
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First ~adaqa Deed 

In the "first" document, 'Umar primarily discusses how the usufruct 
of the property may be used. The context for this document is the 
t~addaqa badzth which frequently precedes this deed in the badfth col­
lections. To restore this context I have included the ta!addaqa badfth: 

Isma'il-lbn 'Awn-Nafi'-lbn 'Umar: 'Umar acquired land in Khaybar, 
and he came to the Prophet and sought his advice in this matter. 
'Umar said: "I have acquired land in Khaybar, and I have never 
acquired property more precious to me than it. What do you com­
mand me to do \Vith it?" He [the Prophet] said: "If you want, sequester 
its principal and give away (the yields) as alms." [Ibn 'Umar] said: 
'Umar gave away (the yields) as alms on the condition that it not be 
sold, given away as a gift, or inherited. [Ibn 'Umar] said: 'Umar 
gave (the yields) away as alms for the poor, kin relations, slaves, the 
Holy War, travelers and guests. It is not objectionable if the one who 
administers it eats from it in an appropriate manner or gives some­
thing to a friend, so long as he does not appropriate any of the property 
(ghayr mutamawwilin fi-hi). 190 [Beginning ef ~adaqa deed]: YaJ:iya b. Sa'id 
al-An~arf said: 'Abd al-l:Iamfd b. 'Abd Allah b. 'Abel Allah b. 'Umar 
b. al-Khagab copied for me [a document about the ,mdaqa of 'Umar]: 
"In the name of God, the Merciful, the Compassionate. This is what 
God's servant 'Umar has written concerning Thamgh." He narrated 
a badith similar to the one that Nafi' transmitted [i.e., the ta~addaqa 

badzth], except that he said, "so long as he does not enrich himself 
by means of it (ghayr muta' aththilin malan). That which is left over from 
the fruits/yields is for the beggar and the deprived." The narration 
continued with him saying: "And if he wants, the administrator of 
Thamgh may purchase slaves from the fruits/yields in order to work 
the property." 196 

As an extension of the ta!addaqa badfth, this version of 'Umar's !adaqa 
deed functions both as a gloss and an elaboration on two of the 
three conditions found in that badfth--the specification of charitable 
ends and the rules for the administrator. After the basmala and a 
general description of the ta!addaqa badfth, the deed commences with 
a variant reading of the phrase "ghayr mutamawwilin ft-hi," and then 

195 Ibn I;Ianbal, Al-l14usnad, 6: 277, no. 4608. 
I% Al-Qastallanl, lrshad, 5: 25-26; al-'A~lmabadf, 'Awn al-Ma'bud, 8: 82-83; 'Abd 

al-RaJ:iman b. 'Alf b. al-Dayba' al-Shaybanf, Tays'ir al-Wu~ul ila Jami' al-U~ul min 
ljarlfth al-Rasul (Egypt: Mu~ta!a al-Bab! al-I;Ialab!, 1968--1969), 3: 259; AbU Dawiid, 
Sunan Abu Dawfid, trans. AJ:imad I;Iasan (Lahore: Sh. MuJ:iammad Ashraf, 1984), 2: 
811, no. 2873. 
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adds "beggars" and "the deprived" to the list of charitable purposes. 
The deed also expands the rights of the administrator. In addition 
to feeding himself and a friend, the administrator may now purchase 
slaves with the usufruct of the waqf in order to increase the prop­
erty's revenues/yields. Although the Jadaqa deed seems to reference 
itself to the taJaddaqa ~adzth, the linkage between the two exhibits one 
area of discontinuity. While the taJaddaqa ~adzth concerns 'Umar's 
property in Khaybar, the deed refers to Thamgh. 

As for the provenance of this Jadaqa deed, several factors suggest 
that it emerged at a time subsequent to the ~adzth it glosses. By ref­
erencing itself to the taJaddaqa ~adzth, the Jadaqa deed anticipates or 
presumes the existence of its referent. Since isniid analysis informs us 
that the taJaddaqa ~adzth did not come into existence until the sec­
ond quarter of the second century A.H., a Jadaqa deed which glosses 
this ~adzth cannot have come into existence prior to this time. 197 

Second ~adaqa Deed 

The "second" deed, which, in most collections, immediately follows 
the first, 198 reads more like an actual will left by 'Umar b. al-Khattab. 
In this document, 'Umar specifies which properties are to be left as 
a Jadaqa, designates the beneficiaries of the Jadaqa, and delineates the 
rules of succession for the future administrators: 

Mu'ayqlb wrote (kataba) [it] and 'Abd Allah b. al-Arqam witnessed 
(shahida) [it]: In the name of God, the Merciful, the Compassionate. 
This is what the servant of God, 'Umar, the Commander of the Faithful 

197 The isniid of the first yadaqa deed also raises questions about the deed's authen­
ticity. The transmitter of the deed is Yal:iya b. Sa'id b. Qays al-An~arI (d. 143-146/ 
760-763), a man considered generally reliable in the transmission of hadzth. The 
person from whom Yal:iya b. Sa'id b. Qays purportedly acquired his information, 
'Abd al-J:Iamld, is an obscure figure in the Islamic tradition. Although 'Abd al­
J:Iamld was the grandson of 'Umar b. al-Khanab, and conceivably could have been 
present to hear the many hadzths transmitted by his grandfather, his taryama in the 
Tahdhzb of lbn J:Iajar al-'Asqalanl does not report that any hadzths were conveyed 
on his authority. Rather, the only reference made to him is in connection with his 
transmission of 'Umar's yadaqa deed to Yal:iya b. Sa'id b. Qays al-An~arl. lbn J:Iajar 
al-'Asqalanl, Tahdhzb al-Tahdhzb, 6: 118, l l: 221-24. 

198 Man~ur 'Ali Na~if's commentary includes only this second deed. Na~if, Al­
Tiij al-Jami' li'l-Uyul fi Ahiidfth al-Rasul (Cairo: Dar ll:iya' al-Kutub al-'Arabiyya, 
1968), 2: 245. The absence of the first deed seems to confirm the conclusion that 
the two deeds are not one document, but two separate traditions that later became 
juxtaposed in the Islamic tradition. 
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has bequeathed (aw,sa) 199 in the event that something should happen 
to him: Thamgh, $irma b. al-Akwa' and the servant who is in it, the 
l 00 shares which are in Khaybar and the slaves which are in it, and 
the 100 [shares] which Mul)ammad gave to him in al-Wadf-[all of 
these] are to be administered by l:Iaf~a so long as she lives. Then 
[these properties] are to be administered by a person of sound judg­
ment from her family, on the condition that they are not to be sold 
or purchased. The [fruits/yields] are to be spent, as the administrator 
sees fit, for beggars, the deprived and kin relations. It is not objec­
tionable if the administrator eats, feeds or purchases slaves by means 
of them.200 

Unlike the first deed, this document specifies the various properties 
that 'Umar made a waqf. Thamgh, ~irma b. al-Akwa', 100 shares 
in Khaybar, and 100 shares in al-Wad!. This second deed also con­
tains the names of the man who wrote the deed and the man who 
witnessed it. 

The scribe and witness for this ~adaqa deed are odd in two respects. 
First, there is only one witness, 'Abd Allah b. al-Arqam, whereas 
two witnesses are required to make a document legally valid. However, 
since none of the commentators seem to have been bothered by the 
absence of this second witness, the scribe Mu'ayqib must have been 
considered sufficient. Second, the mention of the scribe and witness 
at the beginning of this ,sadaqa deed is also rather unorthodox. 
Traditionally, these figures are mentioned near the end of a docu­
ment, 201 so it could be argued that they should be affixed to the end 
of the first ~adaqa deed rather than to the beginning of the second. 
A couple of factors suggest, however, that Mu'ayqib and 'Abd Allah 
b. al-Arqam should remain connected to the second ~adaqa deed. In 
Islamic texts that utilize modern punctuation, Mu'ayqib and 'Abd 
Allah b. al-Arqam are offset by a colon preceding the basmala,202 

indicating that later editors/ commentators thought that they should 

199 The use of term "aw!ii!' is confusing because it suggests that this was a bequest 
and not a pious endowment. However, the conditions imposed on the property 
established a waqf and the Islamic tradition has always viewed it as such. 

200 Al-Qastallanl, Irshiid, 5: 26; al-'~lmabadi, 'Awn al-Ma'bud, 8: 83--85; Na~if, 
Al-Taj, 2: 245; Ibn al-Dayba' al-Shaybanl, Taysfr, 3: 259; Abu Dawud, Sunan, 2: 
811, no. 2873. 

201 Albrecht Noth, 7he Early Arabic Historical Tradition: A Source-Critical Study, trans. 
Michael Bonner (Princeton, NJ: The Darwin Press, Inc., 1994), 65. 

202 Ibn al-Dayba' al-Shaybanl, T aysfr, 3: 259; Abu Dawud, Sunan, 2: 811, no. 
2873. 
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be linked to the second ~adaqa deed. This anachronistic imposition 
of punctuation is not particularly strong proof, but it does provide 
an indication of how Muslim commentators have generally under­
stood the construction of this document. Furthermore, in the later 
commentary of Man~ur 'Ali Na~if only the second Jadaqa deed is 
present, and this deed is prefaced by the phrase "kataba Mu'ayqzb wa­
shahida 'Abd Allah b. al-Arqam."203 

If we accept that Mu'ayq1b and 'Abd Allah b. al-Arqam are linked 
to the second Jadaqa deed, then the biographies of these two men 
lend support to the claim that this document is authentic. According 
to the Islamic tradition, Mu'ayq1b was one of the muhajirun to 
Madina. 204 His tmjama also reports that he fought in the battle of 
Badr and then served in the Treasury (bayt al-mal) during the caliphates 
of both Abu Bakr (r. 11-13/632-34) and 'Umar (r. 13-23/634-44).205 

Unfortunately for Mu'ayq1b, he contracted leprosy and died in the 
year 40/660. 206 As for 'Abd Allah b. al-Arqam, it is reported that 
he served as a scribe to the Prophet, Abu Bakr and 'Umar. 207 And 
like Mu'ayq1b, he labored in the Treasury during the caliphate of 
'Umar. 208 His date of death remains something of a mystery. One 
report states that he died during the caliphate of 'Uthman (r. 23-35/ 
644-56), while another claims that he passed away in the year 64/683 
during the reign of the Umayyad caliph Yaz1d b. Mu'awiyya 
(r. 60-64/680-83). 209 Additionally, unlike the first Jadaqa deed, which 
was dependent upon the existence of the second-century taJaddaqa 
~adzth, the second deed is not referenced to any outside source, 
bolstering the possibility that it may constitute an early first-century 
document. 

But before concluding that the second ~adaqa deed is a first-cen­
tury source, an issue that was raised earlier must be addressed. In 
the conclusion to section one of this chapter, it was observed that 
neither Malik, nor Sal.mun, nor al-Shafi'!, nor Hilal made any allu­
sions to Thamgh. Since both the first and second Jadaqa deeds make 

203 Na~if, Al-Tiij, 2: 245. 
204 Ibn l:lajar al-'Asqalanl, Tahdhzb al-Tahdhlb, 10: 254. 
205 Ibn l:lajar al-'Asqalanl, Tahdhzb al-Tahdhzb, 10: 254. 
206 Ibn l:lajar al-'Asqalanl, Tahdhlb al-Tahdhlb, 10: 254. 
207 Ibn l:lajar al-'Asqalanl, Tahdhzb al-Tahdhzb, 5: 146. 
208 Ibn l:lajar al-'Asqalanl, Tahdhlb al-Tahdhzb, 5: 146. 
209 Ibn l:lajar al-'Asqalanl, Tahdhzb al-Tahdhzb, 5: 146-4 7. 
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explicit reference to Khaybar and Thamgh, it does not seem possi­
ble that these jurists could have been aware of 'Umar's deed and 
not made a connection between 'Umar's ~adaqalwaqf and Thamgh. 210 

An explanation for Thamgh's absence in early waqf discussions may 
come from the waqf treatises of Hilal and al-Kha~~af, and the Sa~z~ 
of al-Bukharf, where the different components of 'Umar's ~adaqa deed 
are presented in a piecemeal manner, suggesting that 'Umar's deed 
did not become a unitary text until sometime in the third century 
A.H. For example, Hilal discusses the charitable ends to which 'Umar 
dedicated his waqf at the beginning of the treatise, while the rules 
for the administrator and the transfer of the property to I:Iaf~a are 
discussed at a later point in the text. 211 Hilal also refers to the widely­
known practices of 'Umar-without citing the deed-when he dis­
cusses whether 'Umar administered his own waqf. 

[Hila!] said: We were informed on the authority of 'Umar b. al­
Khattab, may God be pleased with him, that he gave the authority 
over the waqf to J:Iaf~a, and in this action is an indicator for what we 
have said-that the meaning is for "other than ['Umar]." Do you not 
see that her administration of it occurred during the life of 'Umar, 
and that this was [something which] he extended from himself to others 
who managed the Jadaqa so that the matter would not be burden­
some. 212 

Similarly, the A~kiim al-Awqiif of al-Kha~~af contains a series of ~adzths 
that refer to parts of the ~adaqa deed, but these ~adzths do not appear 
to be a part of any larger document. In the ~adith below, the des­
ignation of I:Iaf~a and the rules for the administrator are depicted 
in a context outside of a written document. Instead of speaking to 
a scribe, 'Umar is portrayed as uttering these prescriptive statements 
m conjunction with the transfer of his ~adaqa to I:Iaf~a: 

Bishr b. al-Walfd-Abu Yusuf-Hisham b. 'Urwa: Verily, 'Umar b. 
al-Khattab entrusted his Jadaqa to J:Iaf~a, then he said: "Whoever admin­
isters it after J:Iaf~a from my upright sons, he has the right to eat from 
it and feed a friend in an appropriate manner, so long as he does not 
enrich himself by means of it." 21 :i 

210 Admittedly, this argument from silence cannot establish that the these jurists 
never made this linkage, but if they did, they did not express it in the writings that 
have come down to us. 

211 Hila! al-Ra'y, AMam al-Waqf, 7-10, 72-73. 
212 Hila! al-Ra'y, AMam al-Waqf, 73. 
213 Al-Kha~~af, Abkam al-Awqaf, 8-9. See also pages six and eight for two addi-
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The $a~z~ of al-Bukhari" also contains a ~adzth which reflects the frag­
mentation of 'Umar's Jadaqa deed. Although the ~adzth refers to the 
deed, it only mentions the condition concerning the guidelines for 
administrators.214 

This recontextualization and segmentation of the Jadaqa deed in 
the waqf treatises of Hilal and al-Kha~~af and the $a~z~ of al-Bukhari" 
raises the possibility that elements of the deed circulated as inde­
pendent ~adzths or akhbiir reports before becoming juxtaposed in the 
Jadaqa deed of 'Umar. A proto-Jadaqa deed may have existed, but it 
did not exist as a unitary document, and it may have only been 
when this unitary document emerged that the links became Khaybar 
and Thamgh became established. 

The literary form of the second Jadaqa deed also suggests that this 
document is not a first-century source. Albrecht Noth has observed 
that many early texts conform to a series of literary conventions. So 
repetitive are the structures of these documents that Noth has con­
cluded that these texts should not be considered verbatim survivals 
from the earliest period.215 Although the Jadaqa deed cannot be directly 
compared with the capitulation treaties analyzed by Noth, the docu­
ments do share a number of component parts. In both sets of 
documents, the basmala functions as an invocatio to introduce the writ­
ten text. Likewise, both documents make reference to the actual writ­
ing down of the text. In particular, Noth remarks that the use of 
the verb "to write" (kataba) and the naming of the scribe are com­
mon literary conventions. 216 The two types of documents also share 
an attestation by witnesses, and a main body (dispositio) that provides 
a precise description of the subject at hand. The presence of these 
literary forms supports the claim that the deed was the product of 
a process by which independent traditions-including perhaps the 
references to Thamgh in the variant ~adzths-were molded into stan­
dard literary forms to create an "authentic" first-century document. 

tional badzths which present the rules for the administrator independently of the 
}adaqa deed. The badfth on page eight also mentions the transfer of 'Umar's ,mdaqa 
to l;laf~a. 

m Al-Bukhari, "Kitiib al-Wakiila," in $a~z~ al-Bukhari, 4: 148. 
215 Noth, 1he Early Arabic Historical Tradition, 63. 
m The second }adaqa deed names the scribe and uses the verb kataba. Noth 

observed in his own work that the verb kataba was employed in about half the cases 
to indicate the writing down of the treaty, while the citing of the scribe's name 
occurred less often. Noth, The Early Arabic Historical Tradition, 65- 66. 
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7hird ~adaqa Deed 

The "third" ,mdaqa deed of 'Umar contains elements from both the 
first and second. Located in the A#am al-Awqaf of al-Kha~~af and 
the Sunan of al-Bayhaqi,217 this hybrid deed interpolates the latter 
half of the second deed into the first one. In addition to this inter­
mingling, the hybrid also expands upon aspects of both deeds. For 
example, the list of charitable purposes is extended in the hybrid 
version to include guests, travelers, and the Holy War. Each of these 
categories of charity can be found in ~adzths discussed in the first 
section of this chapter, but they are clearly not derived from either 
of the first two !adaqa deeds. As for the provenance of this deed, its 
interpolative quality would seem to suggest that it came into exist­
ence after the first two deeds, and therefore, constitutes a final attempt 
to bring together all the elements of the various waqf ~adzths into a 
single, composite deed. 

Temporal and Geographical Inconsistencies 

Despite the importance of 'Umar's !adaqa deed to both the legiti­
macy of the waqf and the development of a waqf deed format, 218 

later commentators on the waqf often had trouble harmonizing 'Umar's 

217 Al-Kha~~af, A(tkiim al-Awqiif, 7; al-BayhaqI, Kitiib al-Sunan al-Kubrii, 6: 160. 
These two hybrids are not identical, but they have virtually the same content. The 
greatest difference between the two is that al-Bayhaqr's version includes all of the 
second ~adaqa deed. The redundancy of this inclusion suggests that the second deed 
was simply attached to the hybrid version. 

218 In al-Shafi'I's Kitiib al-Umm one finds a stylized waqf deed [see Appendix C]. 
Even though 'Umar's deed was probably not a model for al-Shafi'I-given the tex­
tual differences and the chronological arguments adduced above-the concept of a 
written waqf deed had clearly entered legal discourse by the late second century 
A.H. Al-Shafi'I's deed, although far more detailed than 'Umar's terse deed, reca­
pitulates the basic literary elements found in 'Umar's document: the founder stip­
ulates the precise location of the lands to be made a waqf, delineates the charitable 
ends to which the waqf's usufruct will be dedicated, creates a mechanism for the 
designation of future beneficiaries, discusses the role of the administrator, and then 
asks for the names of witnesses. In addition to al-Shafi'I's model for a waqf deed, 
evidence from fourth-century A.H. papyri and waqf inscriptions indicates that the 
elements of a waqf deed had become standardized, even if they did not always 
appear in the same order. Al-Shafi'I, Kitiib al-Umm, 4: 59-61; Adolf Grohmann, 
Arabic Papyri in the Egyptian Library (Cairo: Egyptian Library Press, 1936), 2: 157-61; 
D. S. Margoliouth, Catalogue of the Arabic Papyri in the John Rylands Library at Manchester 
(Manchester, UK: Manchester University Press, 1933), 52/2: 92; Ragib, "Acte de 
waqf d'une maison," 36-45. 
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deed with the Prophetic badzths discussed in section one. At first 
glance, the disharmony is surprising because the two legs of the tri­
angular matrix appear to converge quite nicely. In the badiths we 
have the Prophet instructing 'Umar to make a waqf of certain lands, 
and the result of this conversation presumably became expressed in 
'Umar's !adaqa deed. Confusion arises, however, over the dating of 
'Umar's !adaqa deed. The Islamic sources seem to be in agreement 
that because Mu'ayqib was 'Umar's scribe during his caliphate 
(r. 13-23/634-44), the !adaqa deed could not have been written until 
sometime after the Prophet's death. 219 This dating of 'Umar's !adaqa 
deed, however, creates a temporal disjunction between the Prophetic 
conversation and the writing of the document. The Prophetic badzths 
suggest that 'Umar complied with the Prophet's command and cre­
ated a "waqf" during the Prophet's life, and yet the deed was appar­
ently not written down until several years later. To resolve this 
temporal disparity between the two sets of traditions, later com­
mentators suggested that 'Umar's !adaqa deed was preserved orally 
for a period of several years before being set down in writing220 

(Na~if claims that it was written on red leather). 221 Not only does 
this conclusion harmonize the temporal discrepancy between the two 
events, but most importantly, it extends the Prophetic link to 'Umar's 
!adaqa deed and implies Prophetic approval of its contents. The 
importance of "Prophetic approval" finds expression in a badzth from 
al-Kha~~af's introduction, where provenance of the !adaqa deed is 
transferred from 'Umar to the Prophet: 

My father related to me-Ziyad b. Sa'd-al-Zuhr1: 'Umar said: If it 
were not for the fact that I had mentioned my ~adaqa to the Messenger 
of God (or words to that effect) I would have revoked it. 222 

The merger of the Prophetic badzths and 'Umar's !adaqa deed also 
created a geographical discontinuity. As noted earlier, the Islamic 
tradition presents a confused record of Thamgh's location. On the 

219 Al-Qastallanl, lrshad, 5: 26; al-'A'.?imabadl, 'Awn al-Ma'bud, 8: 85; Na~if, Al­
Taj, 2: 245. 

220 Al-Qastallanl, lrshad, 5: 26; al-'A'.?imabadi, 'Awn al-Ma'bud, 8: 83-85; Na~if, 
Al-Taj, 2: 245. 

221 Na~if, Al-Taj, 2: 245. 
222 Al-Kha~~af, A~kam al-Awqaf, 8. This same ~adfth appears in al-TaJ:iawl, Shar~ 

al-Ma'anf al-Athar, 4: 99, with the isnad: Yunus-Ibn Wahb-Malik-Ziyad b. Sa'd­
Ibn Shihab. 
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one hand, the Thamgh variants and the first ~adaqa deed either 
implicitly suggest or explicitly indicate that Thamgh was property 
located in Khaybar, an oasis nearly 100 miles from Madina. On the 
other hand, as noted in the conclusion to section one, there exists 
a badzth which states that Thamgh belonged to the Banu J:laritha, a 
Jewish tribe which resided near Madina. Although commentators 
such as al-Nawawl, al-Qastallanl and al-Shawkanl were certain that 
Thamgh was located in Khaybar, 223 other commentators found that 
the evidence supported a Madlnan location. In the Nihaya, Ibn al­
Athlr (d. 606/1209) reported that Thamgh and ~irma b. al-Akwa'224 

were "two well known properties in Madina (huma malani ma'rufani 
bi,l-Madzna) which belonged to 'Umar b. al-Khattab, may God be 
pleased with him; he made them both a waqf."225 Al-Kha~~af, Abu 
Dawlid, and Ibn al-Dayba' al-Shaybanl all glossed Thamgh as prop­
erty belonging to 'Umar in Madlna,226 and Abu 'Ubayd al-Bakrl227 

similarly claimed that Thamgh was "land opposite (tilqa, a) Madina 
which belonged to 'Umar, may God be pleased with him."228 

The Madlnan location of Thamgh is further affirmed in Na~if's 
commentary on the following passage from 'Umar's ~adaqa deed: 
"Thamgh, ~irma b. al-Akwa' and the servant who is in it, the 100 
shares which are in Khaybar and the slaves who are in it, and the 
100 [shares] which Mu]:iammad gave to him in al-Wadi." In his 
analysis of this passage, Na~if claimed that Thamgh, along with ~irma 
b. al-Akwa' were "two estates belonging to 'Umar in Madina" (rf,ay'atan 
kanatii li-'Umar b?l-Madzna),229 adding that slaves labored on the estate 
of Thamgh. 230 Na~if stated that the "100 shares"-a clause also men-

223 Al-Nawawf, "Commentary," in al-Qastallanf, lrshiid, 7: 92; al-Qastallanf, lrshiid, 
5: 25; al-Shawkanf, Nay! al-Awfiir, 6: 25. 

224 ~irma b. al-Akwa' was described as "an insignificant, sparse plot of land con­
taining date-palms and camels" (al-qit'a al-khafifa min al-nakhl wa' l-ibil). See Na~if, 
Al-Tiij, 2: 245; al-'A!'.fmabadf, 'Awn al-Ma'bud, 8: 84. Al-'A~fmabadf cites the Fat~ 
al-Wadud (possibly of al-Mukhtar b. Af.tmad al-Kuntf) and Ibn al-Athfr's Al-Nihiiya 
as the sources for his information on Sirma b. al-Akwa'. 

225 Ibn al-Athfr, Al-Nihiiya fi Gharib ·al-Jjadzth wa'l-Athar (Qum, Iran: Mu'assasat 
Isma'fliyan, 1364/1985), 1: 222. Also cited in al-'A~fmabadf, 'Awn al-Ma'bud, 8: 83. 

226 Al-Kha~~af, A~kiim al-Awqiif, 151, n. l; Ibn al-Dayba' al-Shaybanf, Taysfr, 3: 
259; Abu Dawud, Sunan, 2: 811, no. 2282. 

227 Al-'A~fmabadf also claims that Ibn l:lajar al-'Asqalanf mentioned this state-
ment. Al-'~fmabadf, 'Awn al-Ma'bud, 8: 83. 

228 Al-Qastallanf, lrshiid, 5: 25; al-'A~fmabadf, 'Awn al-Ma'bud, 8: 83. 
229 Na~if, Al-Taj, 2: 245. 
230 Na~if, Al-Taj, 2: 245. 
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tioned in the sabbala ~ad'iths-referred to 'Umar's land in Khaybar 
that was made a waqf during the lifetime of the Prophet,231 and that 
"al-Wad!" referred to Wad! al-Qura, a wadz in-between Madina and 
Syria that was part of Madfna's administrative district. 232 Na~if's 

commentary concurs with the Islamic tradition in two respects. First, 
his commentary comports with a plain reading of the second Jadaqa 
deed, which draws a distinction between Thamgh and 'Umar's hold­
ings in Khaybar. Second, the only tradition that actually identifies 
the tribe from whom 'Umar acquired Thamgh states that it belonged 
to the Madfnan Banu I:Iaritha. 

In spite of the apparent logic of Na~if's analysis, the conclusion 
that Khaybar and Thamgh were located in two geographically dis­
tinct areas created insurmountable problems for the reconciliation of 
the Khaybar and Thamgh traditions. Unless one contends that the 
Prophet and 'U mar had virtually the same conversation over two 
different pieces of property, it is difficult to explain the existence of 
these parallel Khaybar and Thamgh ~adzths. One response to this 
tension was simply to downplay the confusion. For example, in the 
A1u)"am al-Buldan, Yaqut b. 'Abd Allah al-I:Iamaw1 (d. 575/1179) gives 
a fairly detailed description of Khaybar, but then fails to specify the 
location of Thamgh. Instead, he simply describes it as "the site of 
property belonging to 'Umar b. al-Khattab, may God be pleased 
with him. He sequestered it (~abbasahu), that is to say, he made it a 
waqf (waqqefahu). This was recorded in a sound ~adzth."233 Another 
response was to try to harmonize the geography of the two tradi­
tions. In a widely cited commentary, 234 lbn I:Iajar al- 'Asqalan1 con­
tended that Thamgh constituted a portion of Khaybar's lands: 

2 H Na~if, Al-Taj, 2: 245. 
232 Na~if, Al-Taj, 2: 245. Al-'~imabadi adds that the wad! was known to have 

contained many villages. Al-'~imabadi, 'Awn al-l11a'bud, 8: 85, citing 'Abd al-Mu'min 
b. 'Abd al-l:Iaqq al-Baghdadi's and Yaqut b. 'Abd Allah al-l:Iamawi's Al-Marafid 
al-Ittila' 'ala Asma' al-Amkina wa'l-Biqa' (Beirut: Dar al-Ma'rifa, 1954-55), 3: 1417. 
Ibn al-Athfr reports that the Prophet built a mosque there. Ibn al-Athir, Al-Nihaya, 
4: 36. There is a sabbala ~adzth in al-Kha~~af's waqf treatise indicating that the wad! 
might be Wadi al-Khashashan, located in-between two hills near Madina. According 
to this tradition, the Prophet gave 'Umar Thamgh from this land, and 'Umar then 
attached it to other lands that the Prophet had given him. This narrative provides 
the background for the sabbala maxim which concludes the tradition. Al-Kha~~af, 
A~kam al-Awqaf, 4-5. 

2:n Yaqut, Mu)am al-Buldan, 2: 84-85. 
234 Ibn I:Ianbal, Al-Musnad, 8: 224-25, no. 6078; al-Qastallani, Irshad, 5: 25; al­

'A'.?imabadf, 'Awn al-Ma'bud, 8: 85. 
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It is possible that Thamgh is part of the totality of the land of Khaybar, 
that its measure (miqdiir) was the miqdiir of the 100 shares from the 
shares which the Prophet divided among those who were present at 
Khaybar. These 100 shares are not the 100 shares that belonged to 
'Umar b. al-Khattab in Khaybar which he acquired from his part of 
the booty and other things. 235 

While Ibn I:lajar's exposition resolves the tension between the Khaybar 
and Thamgh accounts, his commentary conflicts with those tradi­
tions that report that Thamgh was a "well-known estate" in Madina 
belonging to the Banu I:Iaritha.236 

The limited success, if not outright failure, of these harmoniza­
tions is not altogether surprising. Although seemingly related, the 
analysis of these traditions indicates that the Prophetic ~adlths and 
'Umar's Jadaqa deed emerged as independent entities that initially 
fixated on two different locations and two different time periods. 
While the ~adzths fixated on the conquest and division of Khaybar 
during the year 7 /629, 'Umar's ~adaqa deed fixated on Madina (i.e., 
Thamgh) and Khaybar during his caliphate (r. 13-23/634-644). At 
some later point in time, the Thamgh variants and the first Jadaqa 
deed emerged, and it was in these traditions that the Prophetic con­
versation, 'Umar's deed, Khaybar, and Thamgh were presented as 
part of the same historical moment. It is true that some of these 
cross-fertilizations were innocuous. For example, the taJaddaqa ~adzth's 
appropriation of the three conditions from the ~adaqa deed gener­
ated no chronological or geographical inconsistencies. The temporal 
conflation of the two events proved more difficult to reconcile, but 
the Islamic tradition was able to resolve this discrepancy by creat­
ing the concept of an anterior oral Jadaqa deed that bridged the 
chronological gap between the Prophetic conversation in the year 
7 /629 and 'Umar's caliphate. The geographical juxtaposition of 
Khaybar and Thamgh proved to be more than the tradition could 
bear, however. With Thamgh firmly situated in Madina, Muslim 
commentators struggled-with little success-to create a scenario 
in which Thamgh might actually refer to a location in Khaybar. 
Interestingly, these commentators never pursued the possibility that 

235 Ibn J:Iajar al-'Asqalanf, al-Fat~, 5: 299. 
236 The basis for Ibn J:Iajar's resolution of the Thamgh issue remains unclear. 

Within the Islamic tradition there does not appear to be any support for his 
conclusion. 
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the Prophet and 'Umar had virtually identical conversations con­
cerning 'Umar's property in Khaybar and Thamgh. One can only 
surmise from this omission that they considered this idea too pre­
posterous to consider. 

In spite of their differences, the t~addaqal sabbala ~adlths and 'Umar's 
~adaqa deed share a curious feature: the Prophet is not the person 
founding the waqf. While the Prophet instructs 'U mar to separate 
usufructory rights from the property's principal, it is 'Umar who 
actually creates the endowment. In the case of the ~adaqa deed, the 
Prophet's role is reduced to that of a witness to 'Umar's (alleged) 
oral deed. And if one does not accept the harmonization proffered 
by later commentators, then the Prophet may have had no input 
into the formation of 'Umar's deed. While 'Umar's actions alone 
probably would have been sufficient to legitimate the waqf, in the 
post-Shafi'! world of Islamic jurisprudence, a premium was placed 
on linking shafi<a law to the Prophet. Clearly, the ta~addaqal sabbala 
~adzths establish this linkage, but they do so only in speech. This oral 
authority was apparently insufficient for some jurists, because in the 
last leg of the waqf's legitimating matrix we discover that it was the 
Prophet who designated the first waqf in Islam. 

III. The ~adaqas ef the Prophet 

It is well-known that when the Prophet died he left only three things: 
a white mule, his weapons, and some land which he had designated 
as a ~adaqa. 237 Although this tradition clearly states that the Prophet 

237 Al-Bukhari, $a&f~, 5: 4, no. 2458. The issue of the Prophet's inheritance is a 
contentious one in Islamic history. As Ignaz Goldziher related in Muslim Studies, the 
question of whether the Prophet left an inheritance became enmeshed in the polit­
ical struggle between 'Alid Shl'a supporters and their opponents. As a result of this 
conflict, numerous ~adiths emerged both for and against the Prophet leaving an 
inheritance. This ~adzth does not specifically address the issue of the Prophet's inher­
itance, but it is located in a section that contains anti-'Alid ~adiths rejecting the idea 
that the Prophet had left an inheritance. This juxtaposition suggests that there might 
be some relation between the reports concerning the ~adaqa of the Prophet and the 
anti-inheritance traditions. See Goldziher, Muhammedanische Studien (Muslim Studies), 
translated from German by C. R. Barber and S. M. Stern (New York: George 
Allen & Unwin, Ltd., 1971), 2: 112-15. See also Powers, Studies, 113-31, for a dis­
cussion of the relationship between the Prophet's inheritance and political succes­
sion; and al-Bukhari, Sa~f~, 5: 4--5, nos. 2459-60, for two anti-inheritance ~adiths. 
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left land as a Jadaqa, it neither specifies the location of this property 
nor when it became a Jadaqa. Furthermore, if Ibn Is}:iaq/Ibn Hisham, 
Malik, Sa}:inun, al-Shafi'!, Hilal, and al-Tabar! were aware of the 
Prophet's Jadaqa, they never mention it in their texts. This lacuna is 
particularly surprising in al-Shafi'i's case because reference to the 
Prophet's Jadaqa would have been expected. Instead, early juristic 
writings derive the legitimacy of the waqf almost exclusively from the 
first two legs of the waqf matrix triad: the Prophetic ~adzths (con­
cerning 'Umar's Jadaqa) and the Jadaqa deed of 'Umar. 

Given this silence on the matter of the Prophet's Jadaqa, it is some­
what surprising to encounter a series of ~adzths in al-Kha~~af's trea­
tise devoted to the location of the Prophet's Jadaqa and whether one 
of these Prophetic Jadaqas was the first waqf in Islam. Elements of 
these traditions can also be found in the Kitab al-Maghazz of al-Waqid1 
(d. 207 /823),238 the Tabaqat al-Kab'ir of Ibn Sa'd (d. 230/845), 239 and 
the Futu~ al-Buldan of al-Baladhur1 (d. 279/892).240 Since none of 
these ~adzths were mentioned in earlier discussions of waqf, however, 
they almost certainly must be considered a secondary (or tertiary) 
development in the legitimation of the waqf. 

The question of "who or what was first?" is a ubiquitous theme 
within the Islamic literary tradition. Categorized under the rubric of 
awa)il ("firsts"), one finds within the Islamic corpus discussions con­
cerning who was the first to convert to Islam, what was the first city 
in Persia to be conquered by the Muslims, who was the first to die 
in the Battle of Badr, etc. In al-Kha~~af's treatise, this awa)il debate 
is applied to the question of whether 'Umar's Jadaqa in Thamgh or 
the Prophet's seven gardens constituted the first Islamic "waqf ": 

Abu Bakr said there was a difference of opinion among us about the 
first !adaqa in Islam, for some of them said the first !adaqa in Islam 
was the seven walled gardens belonging to the Messenger of God, and 
after that the !adaqa of 'Umar b. al-Khagab in Thamgh, at the time 
of the return of the Messenger of God in the year seven A.H. 241 

Some ~adzths even suggest that there may have been a political ele­
ment to this discussion. In one tradition, it is reported that the 

238 Al-Waqidi, !Gtab al-Magha;;,f, I: 377. 
239 Ibn Sa'd, Tabaqat al-Kabfr, 1/2: 183. 
240 Al-Baladhuri, Futu~ al-Buldan, 30, 42. 
241 Al-Kha~~af, A~kam al-Awqaf, 4; al-Shawkani, Nay! al-Awfar, 6: 27. 
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Emigrants claimed that Thamgh was the first Islamic waqf, while in 
another ~adzth the Helpers were alleged to have supported the posi­
tion that it was the Prophet who had established the "first ~ubs in 
Islam. "242 

Aside from the vague political controversy surrounding this debate, 
the ramifications of this discussion are not readily apparent. In fact, 
many awii/il debates seem to be little more than exercises in the 
accumulation of historical trivia. m Within juristic discourse, how­
ever, the trivial nature of this debate is deceptive. Not only is chronol­
ogy important in terms of abrogation, but for a legal system whose 
legal legitimacy was derived almost exclusively from a few crucial 
decades in the past, awii)il questions determined which precedent­
setting action or word would serve as the normative model. 244 

The issue of Prophetic precedent probably lies at the center of 
the debate over the first Islamic waqf. Although the awii)il genre may 
have spurred discussion on this matter, the attempt to situate the 
Prophet as the founder of the first Islamic waqf appears to have orig­
inated within a broader concern to establish Prophetic sanctioning 
for this legally contentious institution. Just as it was untenable that 
'Umar could have created a waqf without Prophetic input, so was 
the premise that a Companion's action could have provided the legal 
precedent for these endowments (particularly in post-Shafi'! legal dis­
course). To manufacture this Prophetic precedent, it was necessary 
to impose a chronology onto the Islamic tradition that had the 
Prophet establishing the first waqf.245 Although anachronistic, this 
newly created historical order established Prophetic authority over 
all aspects of the waqf's legitimating framework. 

Confirmation of the artificial manner in which Prophetic actions 
were projected onto the past is provided by the Islamic tradition 
itself. Among those who allege that the Prophet's ~ubs/ ~adaqa was 
the first waqf in Islam, there is general agreement that the endowed 

rn Al-Kha~~af, A~kam al-Awqaf, 4-5. 
rn Noth, 1he Early Arabic Historical Tradition, 108. 
2H \Vansbrough, 1he Sectarian }vfilieu, 36. 
215 Wansbrough, Qyr' anic Studies, 177. In his discussion of the Qur'an, Wansbrough 

describes a similar process whereby a chronology was imposed on the Qur'an to 
assist the development of both halakhic (i.e. sharf 'a) and masoretic (i.e. tq/Sfr) exe­
gesis: "Solutions to the problems ... were sought, and for the most part found, by 
imposing upon the document of revelation a chronological stencil. Historical order 
could thus be introduced into what was essentially literary chaos." 



172 CHAPTER FOUR 

properties consisted of seven walled gardens (bawif i/)246 in Madina: 
al-A'raf,247 al-Dalal, al-~afiyya, al-Mithab, Barqa, I:Iusna248 and Mash­
rabat Umm Ibrah!m.249 The Islamic tradition, however, exhibits some 
confusion regarding the person or tribe from whom the Prophet 
acquired these properties. 

One set of traditions alleges that these gardens were acquired from 
Mukhayr1q following his death at the Battle of Ul:md in the year 
3/625: 

Mu}:iammad b. Bishr b. l:lam!d-his father. He said: I heard 'Umar 
b. 'Abd al-'Az1z [Umar II] saying during his caliphate, while in the 
town of Khuna~ira [in Syria]: I have heard in Mad!na (and many of 
the people at that time were from the shaykhs of the Emigrants and 
Helpers) as follows: the seven walled gardens of the Messenger of God 
which he designated as waqf were from the property of Mukhayr1q. 
[Mukhayr1q] said: "If I am killed, then my properties belong to 
Mu}:iammad who may do with them whatever God shows him" (yarj,a'u­
ha ~aythu ara-hu Allah). He was killed on the day of U}:iud, where­
upon the Messenger of God said: "Mukhayr1q was the best of the 
Jews."250 

In another badzth the Prophet is said to have taken possession of 
Mukhayr1q's properties and given them away as alms (ta~addaqa bi­
ha),251 while a third tradition states that these properties were the 

246 /jawii'it (s. ~ii'it) are date gardens surrounded by a wall. Ibn Man'.?'.lir, Lisiin 
al-'Arab, 7: 279-80. 

247 There is a variant tradition which replaces the "rii"' in "al-A'riif" with a 
"wiiw" to make the garden's name "al-A'wiif" See al-Kha~~af, AMam al-Awqiif, 2, 
n. 3. 

248 Also translated as "al-f.Iasna." Al-Baladhurl, The Origins of the Islamic State, 
trans. Philip Hitti and Francis Murgotten (New York: Columbia University Press, 
1916-24), 1: 35, n. 2. The fourteenth-century C.E. manuscript copy of the A~kiim 
al-Awqiif of al-Kha~~af reports that the garden was called "al-Khuthna'." 

249 Based on his studies of Madina during the lifetime of Prophet, Leeker has 
attempted to reconstruct the story behind the name of this garden. Citing Ibn 
'Asakir's Ta'nkh Madfnat Dimashq, Leeker writes that Umm Ibrahim was the Coptic 
slave-girl, Mariya, who bore the Prophet a son (Ibrahim) who died in infancy. 
According to these traditions, the Prophet took Mariya to an orchard that he owned 
in the 'Aliya (upper Madina, located at the southern end of the town). The Banu 
al-Na<;llr had owned the orchard prior to their expulsion. Mariya resided in the 
orchard during the summers and the date seasons, and the Prophet would visit her 
there. Due to her presence in the orchard, it subsequently acquired the appellation 
"Umm Ibrahim." Leeker, Muslims, Jews and Pagans, 8. 

250 Al-Kha~~af, A~kiim al-Awqiif, 1-2. Similar traditions can be found in al-Baladhurl, 
Futu~ al-Buldan, 27-28; al-Waqidl, Kitiib al-Maghiizf, 1: 262-63; Ibn Sa'd, Kitab al­
Tabaqiit al-Kabfr, 112: 182. 
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"general ~adaqat of the Messenger of God" (fa-hiya 'ammat ~adaqat 

rasul Allah). 252 

Curiously, the Islamic tradition does not always present this link­
age between Mukhayrfq's story and the Prophet's gardens. In three 
nearly identical253 akhbar reports254 found in Ibn Hisham, al-Tabar!, 
and Ibn al-Athfr, 255 the reader is told that on the day of Ul:md, 
Mukhayrfq approached his fellow Jews in Madina and reminded 
them that they had an obligation to fight alongside the Prophet. In 
turn, they reminded Mukhayrfq that it was the Sabbath. Angered 
by their recalcitrance, Mukhayrfq responded, "You have no Sabbath" 
(la sabt la-kum), grabbed his sword and stormed off to Ul:md where 
he fought beside the Muslims until he was killed. 256 On account on 
his loyalty to the Prophet, Mul:iammad reportedly said, "Mukhayrfq 
was the best of the Jews" (Mukhaynq khayru Yahud). 257 Similar to the 
previous traditions, Mukhayrfq informed his community that if he 
should die, his property was to pass to the Prophet to do with as 
he chose (in u~ibtu fa-malz li-Mubammad ya~na'u Ji-hi ma sha, a). 258 But 
in these traditions the property is left unspecified and we are not 
told what the Prophet did with it. 

At the same time, there exist other traditions which suggest that 
the Prophet's gardens became a waqf as a result of the Banu al­
NacFr's expulsion from Madina in the year 4/626: 

251 Al-Kha~~af, A~kam al-Awqaf, I. 
252 Al-Kha~~af, Alzkam al-Awqaf, I. 
253 The only difference between the three reports concerns the tribal affiliation 

of Mukhayrfq. Ibn Hisham and al-Tabar! report that Mukhayrfq was from the 
Banu Tha'laba b. al-Fityun while Ibn al-Athfr does not. 

254 I.e., only one of the three traditions has an isnad, so I am describing them as 
"akhbar reports." 

255 Ibn Hisham, Sirat al-Nahl, 3: 42; al-Tabar!, Ta'rfkh, 2: 531; Ibn al-Athfr, Al­
Kamil, 2: 162. 

256 Ibn Hisham, Sirat al-Nahl, 3: 42; al-Tabar!, Ta'rfkh, 2: 531; Ibn al-Athfr, Al­
Kamil, 2: 162. 

257 Ibn Hisham, Sirat al-Nabf, 3: 42; al-Tabar!, Ta'nkh, 2: 531; Ibn al-Athfr, Al­
Kamil, 2: 162. There is some confusion in the sources over the state of Mukhayrfq's 
faith at the time of his death. Ibn Hisham notes that there is a variant tradition 
which reports that Mukhayrfq was among those who converted to Islam from 
Judaism. See Sirat al-Nabf, 3: 42, n. 4. In the A~kiim al-Awqaf of al-Kha~~af, how­
ever, the author cites a ~adfth which states that Mukhayrfq did not convert to Islam, 
but nonetheless received burial in a Muslim cemetery: "When he [Mukhayrfq] died 
he was buried in a comer of the Muslim cemetery, but no one prays over him." 
Al-Kha~~af, A~kam al-Awqaf, 2. 

258 lbn Hisham, Sirat al-Nabf, 3: 42; al-Tabar!, Ta'nkh, 2: 531; lbn Athfr, Al­
Kamil, 2: 162. 
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Ibn Ab1 Sabra-al-Miswar (sp.?) b. Rara'a---lbn Ka'b al-Qura'.?1: The 
~ubs in the time of the Messenger of God consisted of seven walled 
gardens in Madina: al-A'raf, al-~afiyya, al-Dalal, al-Mnhab, Barqa, 
f.Iusna, and Mashrabat Umm Ibrahim. lbn Ka'b said: The Muslims 
subsequently sequestered (~abbasa) these lands for their children and 
their children's children. And other people transmitted that the )adaqat 
of the Messenger of God, which were suspended (mawqufa), were from 
the properties of the Banu al-Nac;!Ir. 2''9 

This narrative is not compatible with the story of Mukhayr1q, for 
both Ibn Hisham and al-Tabar! report that Mukhayriq was from 
another Jewish tribe, the Banu Tha'laba. 260 Even more problematic 
for the linkage between Mukhayriq and the Prophet's gardens is a 
tradition which reiterates that the seven gardens belonged to the 
Banu al-Nac;lir, and then specifies that "the property used to belong 
to Salam b. Mishkam al-Nac;liri." 261 General support for this linkage 
between the Banu al-Nac;lir and the seven gardens is provided by 
another set of badzths in al-Baladhuri, al-Waqidi and Ibn Sa'd. In 
these traditions the reader is told that the Prophet had three spe­
cial shares which he appropriated for himself-the possessions of the 
Banu al-Nac;lir, Khaybar and Fadak-and that he made the prop­
erties of the Banu al-Nac;lir a bubs in case misfortune might befall 
him or his family. 262 

The confusion surrounding the traditions of the seven gardens also 
finds expression in early historical works. In the Kitab al-Maghazz, al­
Waqidi states that the Prophet established )adaqas from both the 

2"" Al-Kha~~af, A~kiim al-Awqiif, 2. 
260 Ibn Hisham, Sirat al-Nabz, 3: 42; al-Tabar!, Ta'nkh, 2: 531. 
261 Al-Kha~~af, A~kiim al-Awqiif, 3. 
262 Al-Baladhurf, Futu~ al-Buldiin, 30, 42; al-Waqidf, Kitiib al-Maghiizz, 1: 377; Ibn 

Sa'd, Kitiib al-Tabaqiit al-Kabfr, 1/2: 183. Marco Scholer reports a tradition in the 
T af>fr of Abu 1-Nac)r Mul_iammad b. al-Sa'ib b. Bishr al-Kalb! (d. 146/763), which 
states that the Prophet made other properties a waqf "Fadak and Khaybar were 
made a waqf by the Prophet for the benefit of the poor, so they remained in his 
hands during his life. After the Prophet's death, they were left in the hands of Abu 
Bakr, then likewise in the hands of 'Umar, 'Uthman and 'Alf b. Abf Talib, always 
remaining in the same condition, and they have remained this way until today." 
Scholer states that he considers the tradition to be an interpolation made by the 
late third or early fourth century A.H. compiler of the T ajSfr al-Kalbf because it 
reflects a "strong Sunni claim," and the lands in Fadak had become a source of 
polemics between Sunnis and Shf'ites. Marco Scholer, "Sfra and Tafsir," in The 
Biography qf Mu~ammad: The Issues of the Sources, ed. Harald Motzki (Leiden: E. J. 
Brill, 2000), 40, 43. The use of the term "waqf" is also indicative of later creation 
since use of this term was exceptional in second century A.H. discourse. 



HERMENEUTICAL LEGITIMATION 175 

properties of the Banu al-NacJir and the properties of Mukhayrfq. 
But when al-Waqid1 relates that these !adaqas were the seven gar­
dens, it is unclear whether he is referring to the properties of the 
Banu al-NacJir, Mukhayr1q, or both. 263 Similarly, Ibn Sa'd's Kitab al­
Tabaqat al-Kab'ir contains a badzth which claims that the Prophet estab­
lished a bubs from the seven gardens of Mukhayrfq, and then on 
the very next page states that these gardens belonged to the Banu 
al-NacJir. 264 This confusion reaches its apex in the eleventh/sixteenth 
century commentary, the Wefa) al-Wefa) of 'Alf b. AJ:imad al-Samhud1 
(d. 1011I1602). In his analysis of the Prophet's waqf, al-Samhud1 
cites a series of badiths in which the properties of Mukhayrfq and 
the seven gardens are attributed alternately to three different sets of 
Jewish tribes in Madfna: the Banu al-NacJir (expelled from Madfna 
in the year 4/626) the Banu Tha'laba (Mukhayr!q's tribe), and the 
Banu Quray'.?a (massacred in Madfna in the year 5/627).265 

Modern historians such as MuJ:iammad Am!n have had difficulty 
sorting out this confusion. In his chronology of the first Islamic waqfe, 
Amfn maintains the position that the first waqf in Islam consisted of 
the seven gardens that the Prophet acquired from Mukhayrfq in the 
year 3/625.266 He then adds that the second Prophetic waqf emerged 
from the properties of the Banu al-NacJir in Mad!na. Although the 
Islamic tradition informs us that Am!n's two claims are in tension 
with another, Amfn is able to finesse these conflicting accounts by 
never specifying the properties of the Banu al-NacJ!r. 267 

The awa)il literary form may be the principal factor contributing 
to these conflicting accounts of the first Islamic waqf It is quite pos­
sible that there did exist seven gardens in Mad!na which second­
and third-century Muslims accepted as the Prophet's !adaqalwaqf. 
Confusion arose, however, when Muslim jurists later attempted to 
demonstrate that this Prophetic endowment constituted the first waqf 
in Islam. The anachronistic superimposition of the awa)il question 
onto the Islamic corpus forced the Islamic tradition to manufacture 

263 Al-Waqidl, Kitiib al-Maghii;:;f, 1: 378. 
26' lbn Sa'd, Kitiib al-Tabaqiit al-Kabfr, 112: 182-83. 
265 'All b. Af.tmad al-Samhudl, Wafii' al-Wefii' bi-Akhbiir Dar al-Mu~tafii (Cairo: 

Al-Adab wa'l-Mu'ayyad, 1326/1908), 2: 154. 
266 MuJ:tammad M. Amin, Al-Awqiif wa'l-lfayiit al-ljtimii'iyyafi Mi~r: 6481923-12501 

1517 I Pious Endowments and Social Life in Egypt (Cairo: Cairo University, 1980), 16. 
267 Amin, Al-Awqiif, 1 7. 
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a level of chronological specificity which the traditions themselves 
lacked. Because no single historical account clearly indicated from 
whom the Prophet acquired these gardens, this historical "fact" found 
multiple contexts for its realization. Some jurists fixated on the con­
versation between the Prophet and Mukhayr1q, while others cited 
the expulsion of the Banu al-Nac;IIr or the massacre of the Banu 
Quray'.?a as the precursor to the Prophet's acquisition of these prop­
erties. In spite of their differences, all these narratives share a com­
mon feature-they situate the Prophet's waqf before the conquest of 
Khaybar in the year 7 /629. The need to find a historical event ante­
rior to the conversation between the Prophet and 'U mar appears 
to have been the motivating force behind the emergence of these 
traditions. 268 

The evidence indicates that the identification of the Prophet's waqf 
was a secondary (or tertiary) development in the waqf's legitimating 
matrix. Certainly, the bulk of the Islamic tradition indicates that it 
was 'Umar's ~adaqa and those of the other Companions which the 
Muslim community remembered best. Nevertheless, modern histori-

268 Skepticism towards these "first waqf" traditions has been an assumption under­
lying this analysis. The intellectual foundation for this skepticism can be found in 
the work of Schacht, who contended that the presence of conflicting badiths-such 
as the ones surrounding the first Islamic waqf-provided proof for the "continuing 
growth" of the Islamic corpus throughout the second and third Islamic centuries. 
There is, however, another way of viewing these contradictory badzths. Michael 
Leeker has argued that Schachtian skepticism is misplaced, because it fails to take 
into account how the Islamic tradition expanded during its formative phases. 
According to Leeker, divergent traditions emerged as a consequence of the decen­
tralized, family-centered nature of first-century badzth production and preservation: 

In this first phase, which preceded the appearance of systematic compilations, 
Islamic historiography came into existence in the form of an enormous body 
of historiographical records preserved (both in written form and as oral tradi­
tion) by people mainly interested in the history of their families and clans. 
Thanks to these early experts, whose scope and ambition were rather limited, 
Islamic historiography made a stormy appearance, gaining immense propor­
tions within several decades of the 1st/7th century. 

Leeker, "The Death of the Prophet MuJ:iammad's Father," 11. In spite of the appar­
ent relevance of this passage to the conflicting accounts discussed here, there are 
several reasons to challenge its applicability in this case. First, it is difficult to see 
what familial/tribal advantages first-century Muslims would have garnered by link­
ing the Prophet's waqf to Jewish tribes unless one proposes that the descendants of 
Mukhayrlq, the Banil al-Nac;llr or the Banil Qurayfa propagated these traditions. 
Second, the question of whether or not the Prophet founded the first Islamic waqf 
carries legal ramifications that traditions surrounding the death-date of MuJ:iammad's 
father do not, which would have created incentives for the production of the waqf 
traditions in subsequent centuries. 
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ans have tended to invert this order and privilege the waqfi of the 
Prophet over the other two legs of the legitimating triad. For exam­
ple, in Am!n's historical study of the early waqf, the author lists eight 
different properties alleged to have been the Prophet's waqfi before 
mentioning anything about 'Umar b. al-Khattab.269 This internal­
ization of the awa,il genre by modern historians is taken a step fur­
ther in the writing of Muhammad Farooqi, who has used the awa,il 
question to isolate an even earlier Prophetic waqf. According to 
Farooqi, the first waqf in Islam was land dedicated to the construc­
tion of mosques in Quba and Madina in the year 1/622.270 In this 
tradition, as related in the Ta,iikh of al-Tabar!, the Prophet desired 
a piece of land for his mosque in Madina, but the land belonged 
to two orphans of the Banu al-Najjar, Sahl and Suhayl. The Prophet 
offered to let the two orphans set a price for the land, but they 
refused, and donated it to the Prophet in order to receive a reward 
from God.271 The same story is told in Ibn Hisham's Sirat al-Nahl, 
but the ending is different-the protector of the two orphans, Mu'adh 
b. 'Afra', informs the Prophet that he will compensate the two boys 
for the Prophet's taking of the land so that they should not suffer 
hardship for so noble a cause. 272 Presumably, what makes the mosque 

269 Amin, Al-Awqiif, 16-19. Amln's eight Prophetic waqfi are: (1) the seven gar­
dens of Mukhayrlq; (2) the unspecified properties of the Banu al-Na<;llr; (3-5) three 
forts in Khaybar-al-Katlba, al-Wa!fl:t and al-Sulalim; (6) Fadak; (7) Wadi al-Qura; 
and (8) the market in Madina. 

270 Muhammad Yousuf Farooqi, "The Institution of 1¥aqfin Historical Perspective," 
Hamdard Islamicus 1311 (1990), 25. 

271 Al-Tabarl, Ta'nkh, 2: 396-97. 
272 Ibn Hisham, Sfrat al-Nahl, 2: 122-23. Differences between Ibn Hisham and 

al-Tabarl are not unusual. Although the texts are very similar, they each draw upon 
a different recension (riwiiya) of the no longer extant Sfra of Ibn IsJ:taq (d. ca. 150/768) 
for their history of the Prophet's life. \Vhile it is common to refer to Ibn Hisham's 
Sfra as essentially the equivalent of Ibn IsJ:taq's work, the text of Ibn Hisham's Sfra 
actually constitutes an abbreviated, annotated version of Ibn IsJ:taq's work based 
upon the riwiiya of Ziyad al-Bakka'I (d. 183/799). By contrast, al-Tabarl's biogra­
phy draws upon the riwiiya of Salamah b. Fa<;!! al-Abrash al-An~arl (d. 191/807) 
and its subsequent transmission to Ibn I;lumayd (d. 248/862), one of al-Tabarl's 
teachers in the city of al-Rayy. The reliance of al-Tabarl and Ibn Hisham on 
different riwiiyas may explain some of the small, but significant textual discontinu­
ities in their respective accounts of the building of the first mosque in Madina. See 
Ismail K. Poonawala, "Translator's Foreword," in The History of al-Tabarf: The Last 
Years of the Prophet (Albany: State University of New York Press, 1990), 9: xi; Franz 
Rosenthal, "General Introduction: The Life and Works of al-Tabarl," in The Hi>tory 
of al-Tabarf: From the Creation to the Flood (Albany: State University of New York Press, 
1989), 1: 1 7. 
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a waqf is that the Prophet took possession of the land and then 
donated it to a charitable purpose. Interestingly, neither al-Tabar! 
nor Ibn Hisham mentions anything about the property being a 
!adaqa/ bubs I waqf. 

The Islamic tradition has historically not cited the lands of Sahl 
and Suhayl in its discussions of the first Prophetic waqf, in spite of 
their apparent significance to the legitimation of this institution. 273 

Instead, Farooqi's analysis should probably be considered a legacy 
of the awi/il genre itself. Just as the Islamic tradition was able to 
sift through its collective memory to isolate events where the Prophet 
might have designated the first waqf, modern historians continue to 
participate in this discourse by devising their own chronologies and 
mining the Islamic tradition for earlier evidence of Prophetic waqfi. 
Although the historicity of these endeavors is suspect, the work of 
Amfn and Farooqi is indicative of the way in which the Islamic tra­
dition can be re-fashioned to provide an increasingly Prophetic milieu 
for the waqf. And even if the three legs of the triangular matrix 
exhibit incongruities when juxtaposed with one another, the collec­
tive effect of this matrix is to wrap the waqf within a shroud of 
Prophetic speech (the maxims), Prophetic approval ('Umar's !adaqa 
deed), and ultimately, Prophetic action (the Prophet's waqfi). And it 
is the construction of this Prophetic milieu which has been central 
to the cultural and hermeneutical legitimation of the waqf. 

IV. 17ze Establishment ef Legitimacy 

The "authenticity question" has dominated this examination into the 
sources for the legitimacy of the waqf. In fact, a great deal of energy 
has been expended demonstrating that very little, if any, of the waqf's 
legitimating matrix can be considered historically authentic. In terms 
of developing a chronology for the waqf matrix, the analysis under­
taken throughout this chapter suggests the following conclusions. It 
seems possible-even likely-that there existed in the l:Iijaz a col-

271 See, e.g., the nineteenth-century commentator al-Shawkanf (d. 1255/1839). In 
his Nay! al-Awtar, al-Shawkanf cites a tradition that the first ~adaqa mawqufa in Islam 
consisted of the properties that Mukhayrlq gave to the Prophet in the year 3/625. 
Nowhere does al-Shawkanf allude to the mosques of Quba or Madina. Al-Shawkanf, 
Nay! al-Awtar, 5: 26. 
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lection of properties which the Muslim community considered the 
>adaqas (and then later, the waqfi) of 'Umar, the Prophet, the Prophet's 
Companions, the Prophet's wives, and so on. It is even possible that 
the Muslim community preserved some recollection of the original 
practices associated with these properties. It also seems clear that by 
the second Islamic century the legality of pious endowments had 
come into question. Probably in response to the opposition of jurists 
such as Shurayf.t, the first (counterHadzths promoting Prophetic ap­
proval of the waqf came into existence. Based upon the isnad analysis 
conducted in this chapter, the 'lraqi/Ba~ran ta>addaqa badzth appears 
to have emerged first (c. 1251742), while the I:lijaz1 sabbala badzth 
seems to have manifested itself about a generation or two later. As 
for the Thamgh variants of these badzths, isnad analysis, in conjunc­
tion with a lack of reference to Thamgh in second-century waqf dis­
cussions, suggests that these variant traditions came into existence 
subsequent to their Khaybar counterparts. Concomitant with the 
emergence of the ta>addaqa and sabbala traditions was the creation of 
'Umar's >adaqa deed-in particular, the second document attributed 
to the scribe Mu'ayq1b. Although this document might constitute the 
Muslim community's authentic recollection of the practices associ­
ated with 'Umar's >adaqa, the deed itself does not appear to have 
coalesced into its documentary form until the late second or early 
third century. And lastly, if opposition to the legality of pious endow­
ments provided the impetus for the creation of the ta>addaqa and sab­
bala badzths, the relatively late application of the awa'il question to 
the issue of the Prophet's waqf reflects a shift in the discourse of 
hermeneutical legitimacy. \\Tith legal authority becoming increasingly 
fixated upon the Prophet over the course of the third century it was 
necessary to find historical evidence showing that the Prophet had 
established the first waqf in Islam. The articulation of this waqf matrix 
chronology leads to a paradoxical conclusion: while pious endow­
ments may have had authentic precursors from within the early 
Muslim community, none of the sources for the legitimation of the 
waqf constitute authentic first-century sources. The cumulative effect 
of these ahistorical accretions is the displacement of an authentic 
past with an imagined one. 

If so much of the waqf's legitimating matrix can be deemed 
historically inauthentic, it is worth considering why third-century 
Muslims jurists-including, to some extent, Hila! and al-Kha~~af­
accepted it. Clearly, finding fault with the 'ulama' for not arriving at 
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the conclusions presented here is not only unfair, but wholly anachro­
nistic. The Muslim community has never subjected its bad'iths to the 
kind of modern isniid analysis conducted in this chapter. For the 
most part, the vast majority of the badzths discussed in this chapter 
were considered sound on the basis of Islamic isnad criticism, and it 
would have been more than surprising if the bad'ith critics had chal­
lenged these conclusions. 

In addition to the soundness of the isniids, other reasons for the 
widespread acceptance of these traditions have already been dis­
cussed. 'Umar's prominent role in Khaybar made his presence in 
the bad'iths not only reasonable, but expected. Likewise, the trans­
mission of this knowledge on the authority of Ibn 'Umar and his 
mawlii, Nafi', was consistent with the preservation of this historical 
moment. Not only was Ibn 'Umar the son of 'Umar b. al-Khagab, 
but the Ibn 'Umar-Nafi' links in the isniid chain were among the 
most notable authorities for events at Khaybar. As for the !adaqa 
deed of 'Umar, its incorporation of standard literary forms for Islamic 
documents also would have contributed to the enhancement of its 
"authenticity." 

The means by which the waqf traditions conformed to the expec­
tations of third-century Muslims is a matter that deserves further 
consideration. In pursuing the authenticity question, modern histo­
rians have generally neglected the manner in which "inauthentic" 
traditions established their legitimacy. While modern historians do 
not have to accept the contours of this Islamic authentication process, 
understanding how this process functions illuminates the means by 
which third-century Muslims established links to an increasingly dis­
tant past, and how these links legitimated legal doctrines and insti­
tutions, including the waqf. 

It is important to remember that by the time Hilal and al-Kha~~af 
wrote their waqf treatises most Muslims were probably aware that 
the present in which they lived was only a dim reflection of the past 
from which the Muslim community had emerged. Most people, no 
doubt, were conscious of the fact that several of the cities in which 
they resided-Baghdad, KU.fa, and Ba~ra-had not even existed dur­
ing the Prophet's lifetime. And yet, while the topography of the past 
may have seemed vague and indeterminable, authenticating discourses 
within the Islamic tradition served to reassure the Muslim commu­
nity that they had not lost their connection to it. 
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In order to frame this discussion of these discourses, the badzth 
itself deserves further consideration. As a vehicle of historical trans­
mission, the badith most resembles a photograph in that both mediums 
are effective at illuminating a historical moment while simultaneously 
denuding that moment of its context. Within the frame of the 
badzthlphotograph, the event recorded attains a hyper-clarity by focus­
ing solely on the relevant aspects of the episode. Those elements not 
considered germane to the moment at hand are simply left outside 
the frame of the bad'ithlpicture. Like a photograph, once the badzth 
is produced and begins to circulate, the tensions between its clari­
fying and obfuscating tendencies are exacerbated-chronology is fre­
quently lost, and the larger context for the moment may disappear 
altogether. The absence of these situational and temporal references 
has the disorienting effect of denying the reader the opportunity to 
infer a sense of continuity or causality from the badzth/picture. 274 

Nevertheless, both mediums preserve the clarity of the moment they 
portray. For instance, the Prophetic conversation emerges "in the 
full light of history" as an illuminated vignette, even if the qualities 
that would complete the historical moment-location, context, chronol­
ogy, etc.-have receded into total darkness. The result is a medium/lit­
erary genre that provides "authenticity" without necessarily conveying 
historicity. 27 " 

The mere existence of a badzth or an early document, however, 
does not guarantee its authenticity. The Islamic tradition has long 
recognized that the matns of badiths and the contents of documents 
could be subjected to anachronistic embellishments or outright forgery. 
Given this potential for pious falsification, and the importance of 
maintaining an authentic recollection of the past for the sharz<a's exe­
gesis, the legitimacy of the waqf cannot be said to rest entirely upon 
the badzths and documents discussed in this chapter. Rather, for 
the waqf to be accepted into the sharz<a, these sources first had to 

m \Vansbrough, Sectarian J.1.ilieu, 85. 
2; 5 Wansbrough, Sectarian Milieu, 39. Wansbrough makes this distinction in a dis­

cussion of the Islamic tradition's use of dialogue: "Authenticity can be as much a 
result of (successful) narrative technique as of veracity. The extensive use of dia­
logue in the sfra-magha;(i literature, and the frequent occurrences there of situations 
familiar from (modern) observation of bedouin life, may certainly provide 'authen­
ticity' but not necessarily 'historicity."' 
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conform to authenticating discourses within the Islamic tradition. 
Obviously, isnad criticism played a significant role in authenticating 
these traditions, but it was not solely determinative. Equally impor­
tant was the manner in which the events described in these tradi­
tions intersected with established literary discourses within the Islamic 
tradition. For example, while the conformity of 'Umar's ~adaqa deed 
to pre-existent literary forms for documents would appear to argue 
against its historicity, such conformity also served to authenticate this 
document within an Islamic context. As proof for this conclusion, 
consider the converse. Had 'Umar's ~adaqa deed deviated sharply 
from these literary conventions, second- and third-century Muslims 
likely would have considered the document fictitious. 

In addition to literary forms, another "authenticating" discourse 
within the Islamic tradition consists of tropes. 276 Aspects of 'Umar's 
behavior in the waqf traditions, such as the sincerity of 'Umar's reli­
gious convictions, resemble literary tropes. 277 Similar to Peter in the 
Gospels, 'Umar desires to demonstrate the depth of his religious 
commitment. If he is not performing an act of piety by giving away 
his property as alms, 278 then he is offering to cut off the head of 
Abu Sufyan during the conquest of Mecca.279 And like Peter, 'Umar's 
religious zeal frequently leads to errors in judgment which the Prophet 
corrects. 280 The Islamic tradition also records several traditions in 
which 'Umar approaches the Prophet with the invocation, "Oh, 
Messenger of God" (ya rasul Allah), the same greeting which begins 
the Prophetic conversation. 281 This invocation was hardly unique to 

276 The existence of these repetitive literary phrases has been well-documented 
in the work of Albrecht Noth. See Noth, The Early Arabic Historical Tradition, 109-218. 

277 The quasi-mythical construction of 'Umar's image/persona has been the sub­
ject of several articles. See, e.g., Heribert Busse, '"Omar's Image as the Conqueror 
of Jerusalem," ]SAi 8 (1986), 149-68; Suliman Bashear, "The Title 'Fiiruq' and its 
Association with 'Umar I," Studia lslamica 72 (1990), 47-70; Hava Lazarus-Yafeh, 
"'Umar b. al-Khagiib--Paul of Islam?" in Some Religious Aspects ef Islam (Leiden: 
E. J. Brill, 1981 ). 

278 Al-Shafi'!, Kitiib al-Umm, 4: 52. 
279 Al-Tabar!, Ta'rikh, 3: 53. 
280 Al-Tabar!, Ta'rikh, 2: 609. This citation refers to a conversation between the 

Prophet and 'Umar in which the Prophet points out that had he followed 'Umar's 
advice and killed 'Abd Allah b. Ubayy b. Salul, then this man would not have 
been around to kill his father at a later point in time. Seeing the error of his ways, 
'Umar responds: "By God, now I understand that what the Messenger of God 
ordered had more merit in it than what I would have ordered." 

281 Al-Waqidl, Kitiib al-Maghii;;,z, 2: 616, 3: 1057; al-Tabar!, Ta'rikh, 2: 465, 476, 
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'Umar, but nonetheless, its presence in the ftadzths would have con­
tributed to a sense of authenticity. The cumulative effect of these 
literary tropes, combined with 'Umar's prominent role in the events 
at Khaybar, lends a measure of credibility to the picture portrayed 
in the ftadzth narratives because nothing 'Umar does in these tradi­
tions is inconsistent with his previous patterns of behavior. 

Another literary trope in the waqf traditions concerns the role of 
the Prophet as law-giver. In the history of the early Muslim commun­
ity, the Prophet is frequently described as dispensing non-canonical 
law, such as on the occasion of the Farewell Pilgrimage, or in this 
ftadzth regarding the affiliation of paternity: 

'Abd al-Razzaq-lbn Jurayj-'Amr b. Shu'ayb. He said: There was 
an oath in the Jiihiliyya which was used with regard to homicide cases 
and with regard to a man on whose bed someone was born, but 
another man claims [yudda'z] the child. Consequently, fifty oaths were 
laid upon him, as in the oath which was used in homicide cases. And 
that was their custom. Then, when the Prophet was on the pilgrim­
age, al-'Abbas b. 'Abd al-Muttalib said to him: "Verily, so and so is 
my son, and we [my tribespeople] are willing to take oaths for him." 
But the Prophet said: "No, the child belongs to the owner of the bed, 
and the fornicator gets the stone" (al-walad li' lfiriishi wa-li' l-'iihiri al­
ftajar). 2s2 

As discussed previously, few of these maxims can be considered his­
torically authentic Prophetic speech, and many of them appear to 
have acquired their Prophetic context only in the second century 
A.H. Nevertheless, the trope of the Prophet as law-giver is so per­
vasive within the Islamic tradition that the inauthenticity of the events 
described is often difficult to accept. 

There are also exegetical and parabolic links which serve to "authen­
ticate" the waqf sources. Although the term waqf is not found in the 
Qur'an, some Muslim commentators have claimed that the creation 
of pious endowments is endorsed or sanctioned by the Qur'an's 
injunctions to give alms (~adaqa). 283 In some cases this link between 

3: 73. 'Umar is also reported to have uttered the invocation "Oh, Prophet of God" 
(ya nabf Allah). Al-Tabar!, Ta'rfkh, 2: 473. 

282 'Abd al-Razzaq al-San'an!, Mu~annef (Beirut: Maktabat al-Islam), 3: 321, no. 
5800. The complicated histoiy surrounding the al-walad li'l-jirash maxim is discussed 
by Uri Rubin in "'Al-Walad li'-l-jirash' on the Islamic Campaign Against «;;,,ina»," 
5-26. 

283 Othman, "Origin of the Institution of T1faqf," 3. 
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the Qur'an and pious endowments is made explicit/ exegetical when 
the remainder interest of a waqf closely parallels those people and 
purposes for whom alms (af-,)adaqat) may be given: the poor, the des­
titute, the emancipation of slaves and debtors, the Holy War and 
travelers. 284 Several !adaqa/ waqf deeds also present an exegetical link 
between the Qur'anic verse "until God inherits the Earth and those 
on it."285 Although this verse is not found in 'Umar's yadaqa deed, 
it can be found in the deeds of the Prophet's wife, ~afiyya bt. I:Iuyayy, 
the Prophet's Companion, 'Uqba b. 'Amir,286 and in the waqf deed 
in the Kztab al-Umm of al-Shafi'l. 287 The same verse is mentioned by 
Hilal in a general discussion of waqf deeds,288 as well as in a waqf 
inscription from Ramla. 289 In another early waqf inscription, the 
phrase "God, to whom belongs the inheritance of the heavens and 
of the earth, and He is the best of heirs"290 establishes a different 
exegetical connection to three different Qur'anic verses.291 Even when 
such links are not explicit, the continued presence of keywords such 
as "t~·addaqa" or "yadaqa" in waqf deeds and badiths functions to main­
tain an implicit, or parabolic, allusion to the Qur'an's numerous ref­
erences to alms-giving.292 The cumulative effect of these exegetical 
and parabolic links is the establishment of a Qur'anic context for the 
waqf; a context that permitted the waqf to attain a quasi-canonical 
position even though the Qur'an makes no explicit reference to the 
institution. 

The waqf maxims also resemble a special subset of Qur'anic peri­
copes that have been described as prophetical logia. 293 In spite of 
their absence from the revelation, these non-canonical Prophetic max­
ims attained semi-scriptural status by deriving their authority exeget­
ically from within the Islamic tradition.294 In the case of the waqf 

284 Qur'an 9.60. 
285 Qur'an 19.40. 
286 Al-Kha~~af, A~kiim al-Awqaf, 14-15. 
28 i Al-Shafi'f, Kitab al-Umm, 4: 59. 
288 Hila! al-Ra'y, A~kiim al-Waqj; 8. 
289 Sharon, "Waqf· inscription from Ramla, c. 300/912-13," I 00. 
290 Sharon, "A Waqf inscription from Ramlah," 77-78, 81. 
291 Qur'an 3.180, 21.89, and 57.10. Qur'an 3.180 states that "It is God who will 

inherit the heavens and the earth," while Qur'an 5 7 .10 states that "God alone will 
inherit the heavens and the earth." Qur'an 21.89 states that God is the "best of 
heirs." 

292 \Vansbrough, Sectarian }\1ilieu, 2, 5, 139. 
293 Wansbrough, Qyr'anic Studies, 47. 
294 Wansbrough, Sectarian A1ilieu, 7 !. 
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badiths, parabolic links to the Qur'an's repeated references to Jadaqa 
sanctified the traditions' pericopes/maxims, isnads gave the pericopes 
a recorded past, and tropes encased the maxims within a familiar 
Prophetic law-giving discourse. This exegetical process was hardly 
unique to maxims. Rather, these elements of exegesis demarcate the 
most common literary convention for contextualizing Qur'anic peri­
copes-the asbab al-nuzul, or "occasions of the revelation." 

The recapitulation of this Qur'anic exegetical framework proba­
bly explains, more than anything else, how the waqf became legiti­
mated. By creating a sabab al-nuzul for the waqf's past, the Islamic 
tradition drew upon familiar literary and exegetical conventions such 
as documentary forms, tropes, and parabolic linkages. The referen­
tial and cross-referential nature of these different literary forms not 
only connected the waqf to the Islamic past, but intertwined it with 
an evolving historical-legal edifice. This "intertwining" explains why 
third-century Muslims had to accept the image of the past that had 
been bequeathed to them. By the time Hilal and al-Kha~~af wrote 
their waqf treatises, the Muslim community had already begun the 
process of constructing its cultural, moral and legal foundations upon 
the unique historical period of the Prophet's life. 295 For any third­
century Muslim-including Hilal or al-Kha~~af-to have rejected the 
legitimacy of the waqf would have entailed stepping entirely outside 
of the cultural, historical and legal discourses in which he partici­
pated. Such an action would have challenged not only the legitimacy 
of the waqf, but also the entire legitimating framework surrounding 
it: the Prophet as law-giver, 'Umar as rightly-guided Companion, 
and the Qur'anic conception of alms-giving. 

Ironically, these devices which serve to "authenticate" sources 
within the Islamic tradition are the very same ones that Western 
scholars have cited as reasons for doubting the historicity of these 
sources: 

Indeed, it can be, and has been, argued that there is here a kind of 
antithesis: that such conceptual and literary devices as myth, midrash, 
and mise en scene designed to create vitality and to ensure historicity 
are often, if not invariably, anachronistic. 296 

295 Calder, Studies, 193. 
296 Wansbrough, Sectarian Milieu, 143. 
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Because \Vestern scholars operate outside the authenticating dis­
courses of the Islamic tradition, the repetitive quality of these liter­
ary and hermeneutical structures becomes a source for skepticism 
rather than confirmation. Consistent behavior is interpreted as a 
trope, familiarity becomes a convention, and exegesis is considered 
anachronistic. The result of this dichotomy is the creation of two 
historical truths-one generated by those within the Islamic authen­
ticating discourses and one by those outside of it. Although the his­
toricity of these two historical visions cannot be considered equal, 
they are each successful at creating an "authentic" history. 

The process by which the waqf became legitimated in Islamic legal 
discourse is testimony to the process of Islamicization itself. Although 
initially outside the shan 'a, by the third century A.H. the waqf was 
recontextualized as a religiously sanctified institution. For the next 
thousand years, the legitimacy of the waqf was never seriously chal­
lenged. The urban tissue of most Middle Eastern cities testifies to 
the growth and expansion of this institution throughout the classical 
and early modern periods. Only in the nineteenth century, when 
Western discourses of progress, laissez-faire economics, and the Rule 
Against Perpetuities began to usurp the authority of the Islamic 
discourses, was the legitimacy of the waqf once again called into 
question. 



CONCLUSION 

The bifurcated legal construction of the waqf may provide a model 
for how other legal concepts attained definitional form and legal 
legitimacy within Islamic law. A cursory survey of the chapter head­
ings to the two waqf treatises provides convincing evidence that it 
was rationalist discourse, not hermeneutical exegesis, that resolved 
most of the basic, substantive legal questions surrounding the insti­
tution. The waqf equation and the creation of a legal space for the 
waqf V·tithin existing categories of charitable giving, inheritance, bequest 
and death-sickness illustrate that the resolution of these relationships 
was done with virtually no reference to the past. In fact, in the case 
of Hilal's waqf equation, the new terminology may have been seen 
as casting doubt on the legitimacy of pious endowments created by 
the Prophet and his Companions. 

And yet, while rationalist legal reasoning created the substantive 
law of waqf, the institution's legal legitimacy depended on the exe­
getical framework analyzed in chapter four. While the bulk of that 
chapter was devoted to demonstrating that little of this exegetical 
superstructure/matrix can be considered historically authentic, the 
conclusion to this chapter observed that literary and cultural dis­
courses within the Islamic tradition created a compelling form of 
"authenticity,'' and hence, exegetical legitimacy, for the institution. 
This hermeneutical legitimating matrix was especially critical for the 
waqf because the institution was viewed-at least by some early 
jurists-as an illegal circumvention of the cilm alfarii/ief. The creation 
of an exegetical past for the waqf not only responded to these 
criticisms, but also provided an Arab-Islamic context for a range of 
trust practices that likely had antecedents in other Near Eastern 
cultures. 

The "birth" of the waqf as a legal institution (within I:Ianafi dis­
course at least) rested on this symbiotic relationship between ratio­
nalist and traditionalist legal discourses; a symbiosis that perhaps 
neither side welcomed or wished to acknowledge, but one that was 
necessary in order to develop the law substantively and to confer 
legal legitimacy. Although trust practices existed in the Near East 
prior to and after the Arab conquests, the waqf did not. The substantive 
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law of the waqf treatises and the parallel hermeneutical tradition ana­
lyzed in chapter four represent several decades-if not generations­
of legal thinking on the question of pious endowments: the relationship 
of the institution to the doctrines of charity and inheritance, and the 
exegetical derivation of the institution's legitimacy from an increas­
ingly distant, albeit increasingly more authoritative, past. The fact 
that the waqf was dependent on, and subordinate to, the doctrines 
of intestacy, testacy and death-sickness also indicates that the waqf 
developed subsequent to these other doctrines; perhaps in response 
to the restrictions placed on testamentary dispositions. 

As the lives of Hilal and al-Kha~~af illustrate, the waqf treatises 
emerged during a prodigious period in the development of substan­
tive law-al-Kha$$af alone is credited with writing fourteen legal 
treatises. This increased production in legal treatises in the third cen­
tury indicates that while Islamic law had developed to the point 
where it was possible to articulate entire branches of law, there was 
still enough disorder and variation in the law to necessitate treatise­
writing. Whether the numerous hypothetical questions in the trea­
tises represent areas of actual legal confusion is probably unanswerable. 
There is some reason to believe that many of these hypotheticals 
may have been manufactured in order to explicate a specific legal 
principle. Nevertheless, it is also true that the treatises addressed 
areas of law where confusion must have been common, such as when 
certain types of waqfe, such as those made during death-sickness for 
heirs and non-heirs, intersected with the established doctrines of intes­
tacy and testacy. The development of the waqf equation and use of 
the signifier "waqf" brought internal terminological order to this area 
of law as well as distinguished these types of trusts from other forms 
of charity and gifts. 

The extent to which the substantive law of the waqf treatises 
affected or shaped actual trust formation during this era remains an 
open question. There is some limited evidence indicating that the 
term "waqf," or its verbal forms, became more common in the decades 
after the deaths of Hilal and al-Kha$$af, perhaps reflecting the ter­
minology developed in the treatises. Additional studies may reveal 
whether I:Ianafi legal culture maintained, modified or abandoned the 
definitional efforts of Hilal and al-Kha~$af The treatises almost cer­
tainly had an impact on how qa¢zs adjudicated disputes concerning 
waqfe. Judging ultimately requires that answers be given to litigants. 
Although some disputes can be resolved through compromise, other 
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legal questions, such as whether a waqf is legal or not, require a yes 
or no answer. Because the qultu/ qiila dialogues anticipate many of 
the types of questions that qiirf,fs eventually faced in the real world, 
the treatises likely became an easy reference for resolving legal ques­
tions and disputes. While the precise relationship between legal schol­
arship and the actual practice of law in the qiirf,fs' courts remains 
unclear, if these treatises were used as reference tools, then their 
impact on the actual practice of trust formation may have been quite 
pronounced. 

The treatises and their authors also provide a window onto devel­
oping debates concerning third-century Islamic legal culture. The 
authors' lives provide indications of a juristic culture that valued legal 
scholarship as well as administrative and judicial appointments in 
the 'Abbasid regime. Al-Kha~~af's life, in particular, suggests that 
political appointments may have been highly prized, which runs 
counter to the traditional conception of these early jurists as "scholars." 
The waqf treatises also lend tentative support to the recent recon­
ceptualization of early Muslim jurists as independent scholars and/ or 
Great Shaykhs rather than as members of established schools. While 
Hilal and al-Kha~~af both refer to early "school" authorities such as 
Abu I:Ianifa, Abu Yusuf and Mul_iammad b. al-I:Iasan al-Shayban1, 
there is no clear indication that they saw themselves as merely fol­
lowing in these earlier jurisprudents' footsteps. The fact that the 
I:Ianafi school would later categorize Hilal and al-Kha~~af as fol­
lowers of these earlier authorities may not be an accurate reflection 
of how these men viewed themselves or their legal formulations in 
the treatises. 

Along similar lines, a comparison of the writings styles in the waqf 
treatises with those analyzed by Brockopp in Ear!J Miilikf Law sug­
gests that even if the schools of law had not developed by the third 
century, regional influences were affecting the development of law 
within the Islamic world. Despite the texts' similarities, Brockopp's 
typology of common stylistic elements in Malik1 texts does not cap­
ture some of the stylistic distinctions within the I:Ianafi waqf trea­
tises. These differences suggest that there was no universal style of 
juristic discourse during this period, but rather variations on basic 
forms, such as the qultulqiila dialogues and the reliance on past 
authorities. Whether these stylistic differences were simply due to 
regionalism or represent nascent school formation is a question that 
future studies of this era may be able to answer. 
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There is a danger, in narrowly focused studies such as this one, 
of fetishizing the texts upon which they are based. Obvious historio­
graphical questions arise when one plucks out of history two sources­
albeit two sources which share a lot of similarities-and attempts to 
explain areas of history (and law) that are broader than the texts 
themselves. That said, broad surveys relying on multiple sources also 
pose their own historiographical problems, namely, the inevitable 
downplaying of differences in order to impose some sort of thematic 
unity on the sources. With regard to the third Islamic century, I 
would submit that both types of projects are needed. Particularly in 
comparison to the first two centuries, very little historical work has 
been done on this period. The debates concerning the development 
of the schools of law and the nature of third-century legal culture 
are still in their infancy. For example, the fact that Brockopp's Malik! 
texts exhibit differences with the I:Ianafi waqf treatises discussed here 
says something about the development of Islamic law, but we cur­
rently lack the base of historical knowledge to ascertain the significance 
of these differences. For the moment, studies such as this one raise 
as many questions as they answer. But as more dark corners of the 
past are illuminated, our understanding of this period-and the devel­
opment of Islamic law---should become clearer. 
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TABLE OF CONTENTS TO THE AlfKAM AL-WAQf 
OF HILAL AL-RA'Y1 

Introduction 
1 7 Chapter pertaining to the man who makes his house (dar) a 

mosque, or a khan, (or a cemetery), or something else. 
19 Chapter pertaining to the man who makes land a waqf for the 

poor, but does not stipulate repairs. 
22 Chapter pertaining to the man who makes a house (dar) a waqf­

on the condition that he may reside in it-in favor of a specified, 
named group, but does not stipulate who is responsible for its 
repairs and does not specify the [financial] source for the repairs. 

28 Chapter pertaining to the man who makes land a waqf for a 
man, but does not specify what [revenues] will/should be used 
to maintain it [ = the land]. 

30 Chapter pertaining to the man who makes land or an estate 
(dar) 2 a waqf for specified people; and the buildings of the estate 
and the date-palm trees fall down, [and] repairs relating to this. 

34 Chapter pertaining to the man who makes land a waqf "for his 
children" and does not add anything to this. 

(3 7 Chapter pertaining to the man who makes land a waqf "for his 
children" and does not add anything.)3 

43 Chapter pertaining to the man who makes land a waqf "for his 
children" and other children are born before or after the emer­
gence of the yields. 

46 Chapter pertaining to the man who makes a waqf "for his chil­
dren and his descendants." How are the yields divided among 
them? 

1 Hila! al-Ra'y, A~kiim al-Waqf (Madina: Matba'at Majlis Da'irat al-Ma'arif al­
'Uthmaniyya, 1355/1937). 

2 In this context, the term "dar" seems to be referring to something larger than 
a single residence. 

3 This chapter may not be a part of the original treatise. It is not listed in the 
Ramfuriyya version of the treatise and repeats the previous chapter heading. 
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52 Chapter pertaining to the man who makes land a waqf "for 
his children," but he has no children. 

58 Chapter pertaining to the man who makes land a waqf "for 
his poor kin relations, his poor children, and his poor descen­
dants." To whom are [the yields] given? 

71 Chapter pertaining to the man who makes land a waqf for 
himself. 

84 Chapter pertaining to a defective/voidable waqf(al-waqf alfasid). 
91 Chapter pertaining to the man who makes land belonging 

to him a waqf, on the condition that he retains the right to 
sell it. 

101 Chapter pertaining to the administration of a waqf. 
112 Chapter pertaining to testimony in the matter of a waqf. 
119 Chapter pertaining to a joint waqf. 
125 Chapter pertaining to testimony in the matter of a waqf in 

which the witness refers (?) to himself or his administrator (i.e., 
the witness has a conflict of interest). 

131 Chapter pertaining to a waqf made during death-sickness. 
14 7 Chapter pertaining to the man who, while sound in mind and 

body, makes land belonging to him a waqf "for the poor," and 
one of his children or kin relations is in need. Can he give to 
(them) from [the waqf] or not? 

15 7 Chapter per~aining to the man who purchases land by means 
of a defective/voidable sale and makes it a waqf before taking 
possession of it. 

166 Chapter pertaining to the man who makes land a waqf "for 
people (qawm)," but they do not accept this, or some of them 
accept it to the exclusion of the others. 

1 71 Chapter pertaining to the man who makes his land a ~adaqa 
mawqufa for [his] closest kin relations. 

1 79 Chapter pertaining to the man who makes land a waqf for his 
kin relations and preference is given to his closest relation, and 
then to the one next in closeness, and so on. The closest rel­
ative is given the yields and then the next closest. 

186 Chapter pertaining to the man who makes land a waqf for the 
family (al) of so-and-so or the "stock" (jins) from the "al" of 
so-and-so and his ''}ins." 

188 Chapter pertaining to the man who makes land belonging to 
him a waqf "for his clients (mawatzhi)." 
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198 Chapter pertaining to the man who makes land belonging to 
him a waqf "for his poor neighbors." 

206 Chapter pertaining to the leasing of a waqf. 
211 Chapter pertaining to waqf land which is brought into an agri­

cultural or temporary sharecropping contract. 
216 Chapter pertaining to the illegal seizure of a waqf. 
221 Chapter pertaining to the man who makes a waqf "for kin 

relations according to priority of relationship [to the founder]." 
224 Chapter pertaining to the man who makes land a waqf "for 

his poor kin relations according to priority of relationship [to 
the founder]." 

229 Chapter pertaining to the man who makes land belonging to 
him a waqf "for his poor kin relations" and he does have rel­
atives who are needy; [but] there are relatives of his who are 
wealthy. 

236 Chapter pertaining to the man who makes an acknowledgment 
with respect to land: it is in his possession as a ~adaqa mawqufa. 

254 Chapter pertaining to the man who makes land a waqf "for 
his kin relations." Then a man comes forward and says: "I 
am one of the kin relations." vVhat shall be imposed? 

265 Chapter pertaining to the man who makes land a waqf "for 
his poor kin relations." Then a man comes forward establish­
ing [both] his kinship [to the founder] and his poverty. 

273 Chapter pertaining to the man who makes land a waqf "for 
specified purposes." How does one divide the yields? 

286 Chapter pertaining to the man who makes land a waqf, and 
the land contains fruits and date-palm trees. 

291 Chapter pertaining to the man who makes land belonging to 
him a waqf on the condition that its yields are given to whomever 
he wants. 

297 Chapter pertaining to the man who says, "My land is a ~adaqa 
mawqufa, on the condition that I distribute its yields in what­
ever manner I want." 

300 Chapter pertaining to the man who says, "My land is a ~adaqa 
mawqufa, on the condition that so-and-so is entitled to give its 
yields to whomever he wants." 

304 Chapter pertaining to the man who says, "My land is a ~adaqa 
mawqUfa for the Banu so-and-so, on the condition that I retain the 
right to give its yields to whomever I want from among them." 
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309 Chapter pertaining to the man who says, "My land is a ~adaqa 
mawqiifa (for the Banu so-and-so), on the condition that I retain 
the right to give preference to some over others." 

341 Epilogue of the book. 
342 Biography of the author. 
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TABLE OF CONTENTS TO THE AlfKAM AL-AWQJF 
OF AL-KHA~~AF1 

0 Introduction 
What was transmitted regarding the fadaqat of the Prophet, may 
God bless him and grant him salvation. 

5 What was transmitted regarding the fadaqa of Abu Bakr, may 
God be pleased with him. 

5 What was transmitted regarding the fadaqa of 'Umar b. al­
Khattab, may God be pleased with him. 

9 What was transmitted regarding the fadaqa of 'Uthman b. 'Affiin, 
may God be pleased with him. 

9 What was transmitted regarding the fadaqa of 'Alf b. Abf Talib, 
may God be pleased with him. 

11 What was transmitted regarding the fadaqa of al-Zubayr, may 
God be pleased with him. 

11 What was transmitted regarding the fadaqa of Mu'adh b. Jabal, 
may God be pleased with him. 

12 What was transmitted regarding the fadaqa of Zayd b. Thabit, 
may God be pleased with him. 

13 What was transmitted regarding the fadaqa of 'A'isha, may God 
be pleased with her. 

13 What was transmitted regarding the fadaqa of Asma' bt. Ab! 
Bakr, may God be pleased with both of them. 

13 What was transmitted regarding the !adaqa of Umm Salama, 
wife of the Prophet, may God bless him and grant him salvation. 

13 What was transmitted regarding the fadaqa of Umm I:Iabfba, 
wife of the Prophet, may God bless him and grant him salvation. 

14 What was transmitted regarding the fadaqa of ~afiyya bt. I:Iuyayy, 
wife of the Prophet, may God bless him and grant him salvation. 

1 Al-Kha~~af, A~kam al-Awqaf (Cairo: Maktabat al-Thaqafa Dfniyya, 1322/1904). 
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14 What was transmitted regarding the !adaqa of Sa 'd b. Ab! 
Waqqa~, may God be pleased with him. 

14 What was transmitted regarding the !adaqa of Khalid b. al­
Walfd, may God be pleased with him. 

14 What was transmitted regarding the !adaqa of Abu Arwa al­
Dawsa (sp.?), may God be pleased with him. 

15 What was transmitted regarding the !adaqa of Jabir b. 'Abd 
Allah, may God be pleased with him. 

15 What was transmitted regarding the !adaqa of Sa'd b. 'Ubada, 
may God be pleased with him. 

15 What was transmitted regarding the !adaqa of 'Uqba b. 'Amir, 
may God be pleased with him. 

15 What was transmitted regarding the !adaqat of the Companions 
of the Prophet, may God bless him and grant him salvation. 

1 7 What was transmitted regarding the !adaqa of 'Abd Allah b. al­
Zubayr, may God be pleased with both of them. 

1 7 What was transmitted regarding the !adaqa of the Successors 
and those after them. 

19 Chapter pertaining to the waqf for a man and the stipulations 
relating to it [ = the waqf] in this matter. 

34 Chapter pertaining to the man who makes land a waqf from 
kharaj land or from ~adaqa land, and that which is included in 
this subject. 

38 Chapter pertaining to the man who makes land a waqf "for 
his family (ahl al-baytihi )," or "for his servants," or "for his kin 
relations," or "for his maternal relatives," or "for his relations 
by marriage." 

42 Chapter pertaining to designating kin relations. 
52 Chapter pertaining to the man who makes land a waqf "for 

people (al-nas) closest [in relation] to him" or "for people clos­
est [in relation) to another man." 

5 7 Chapter pertaining to the man who makes land a waqf "for his 
kin relations," but they contest each other's rights to this. 

61 Chapter pertaining to a waqf "for poor kin relations," and what 
is obligatory in this. 

64 Chapter pertaining to the man who makes his house "mawqufa" 
so that specified members of a group may reside in it, and, 
after them, its yields are for the poor. 

71 Chapter pertaining to the man who makes his land a !adaqa 
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mawqufa2 "for himself, his children, his grandchildren, and his 
descendants." 

90 Chapter pertaining to the man who makes his land a waqf "for 
a specific man, for his children, and his grandchildren, and 
then for the destitute after them;" or he makes it a waqf for 
specific people and makes its final disposition for the destitute, 
and what is included in this. 3 

93 Chapter pertaining to the man who makes his land a ~adaqa 
for the descendants, kin, or progeny of a man. 

97 Chapter pertaining to a waqf for progeny. 
"Chapter 13": In the matter of negligence.+ 

104 Chapter pertaining to the man who makes land a waqf "for 
his children" or he says "I have made it a waqf for the chil­
dren of Zayd." 

109 Chapter pertaining to the man who makes land a waqf "for 
his sons" or "for the Banu Zayd." 

113 Chapter pertaining to the man who builds a mosque and gives 
permission to the people to pray in it, or builds a khan, or 
makes his land a cemetery, or makes a water fountain for the 
Muslims and that which pertains to this chapter. 

115 Chapter pertaining to the man who makes land a waqf "for 
his clients." 
"Chapter 18" Chapter pertaining to the man who makes land 
a waqf "for a client and his children," or "for his slave (mud­
abbaratihi ). "5 

119 Chapter pertaining to the man who makes land a waqf "for 
the mothers of his children, his slaves (mudabbaratihi), his umm 
walads, and the umm walads of others. "6 

2 The fourteenth-century C.E. manuscript copy from the British Library does not 
include the word "mawqufa" in its table of contents. 

:J The phrase "and what is included in this" is not included in the table of con­
tents to the fourteenth-century C.E. manuscript copy from the British Library. 

4 This chapter is not listed in the table of contents to the "1904 Cairo" version 
of the A~kam al-Awqaf of al-Kha~~af, but is present in the table of contents to the 
fourteenth-century C.E. manuscript copy from the British Library . 

. , This chapter is not listed in the table of contents to the "1904 Cairo" version 
of the A~kam al-Awqaf of al-Kha~~af, but is present in the table of contents to the 
fourteenth-century C.E. manuscript copy from the British Library. 

h This chapter is not included in the table of contents to the fourteenth-century 
C.E. manuscript copy from the British Library. 



198 APPENDIX B 

121 Chapter pertaining to the man who makes land a waqf for the 
umm walads of a man, or the man's slaves (mudabbariit and 
mamiilzk), and that which pertains to this. 

125 Chapter pertaining to the waqf which is not permitted. 
131 Chapter pertaining to the man who makes land or a house 

belonging to him a waqf for the repairs of a specific mosque 
or a specific water fountain, and that which pertains to this. 

134 Chapter pertaining to old waqfe. 
136 Chapter pertaining to the man who makes land a waqf "for 

his children,'' but he has no children. 
138 Chapter pertaining to the man who makes land a waqf for two 

men, and one of them is dead; or one of them accepts this 
and the other does not. 

141 Chapter pertaining to the man who makes land a waqf for two 
men, and he designates to each one a part of its yields. 

145 Chapter pertaining to a waqf "for the heirs of so-and-so." 
148 Chapter pertaining to the man who makes land a waqf "for 

specific people, on the condition that some are preferred over 
others." 

149 Chapter pertaining to the man who makes land a waqf "for 
himself and then, after [his death], it is for the destitute. 

152 Chapter pertaining to the man who makes land a waqf, and 
[the land] contains slaves (raqzq) or cows which work on it; or 
he makes slaves a waqf without the land. 

153 Chapter pertaining to the man who makes land a waqf for 
people, and some of them accept this and others do not; or 
none of them accept this. 

154 Chapter pertaining to the man who makes land a waqf on the 
condition that he is entitled to sell it. 

160 Chapter pertaining to the beneficiary of a waqf (al-rajul al­
mawqilf <alayhi) who acknowledges that the waqf is for him and 
another man. 

164 Chapter pertaining to the man who makes land a waqf "for kin 
relations according to priority of relationship [to the founder]." 

168 Chapter pertaining to the man who makes land a waqf "for 
kin relations." 

1 71 Chapter pertaining to the man who makes a house a waqf for 
people who live in it or receive the proceeds from it. 

173 Chapter pertaining to the man who makes land a waqf "for his 
kin relations, on the condition that [the distribution of the yields] 
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should begin with those closest in relationship to the founder." 
178 Chapter pertaining to the man who makes land and a house 

a waqf for [one group of] people and makes other land a waqf 
for other people, etc. 

182 Chapter pertaining to the man who makes land a waqf "for 
his neighbors (jfranihi)." 

186 Chapter pertaining to the acknowledgment of a man that land 
in his possession is a waqf, and an acknowledgment during 
death-sickness. 

201 Chapter pertaining to the administration of a waqf. 
205 Chapter pertaining to the matter of leasing/renting a waqf. 
207 Chapter pertaining to agricultural and temporary sharecrop-

ping contracts on waqf land. 
209 Chapter pertaining to the man who makes land a waqf, then 

revokes [it] while it is in his possession or in the possession of 
someone else. He denies that it is the land that he made a 
waqf, and the testimony in this matter. 

221 Chapter pertaining to land which is in the possession of a man, 
and [another] man alleges that it belongs to him. The person 
who possesses the land acknowledges that a free Muslim des­
ignated it as a waqf and handed it over to him. 

232 Chapter pertaining to a jointly-held waqf. May it be divided, 
and what is included in this? 

237 Chapter pertaining to the man who makes land a waqf for the 
"gates of charity,'' or the pilgrimage, or travelers, or some­
thing other than this, but his children or kin relations are needy 
and have need of [the yields from the waqf]. 

240 Chapter pertaining to land or a house which was made a waqf 
and then illegally seized. 

245 Chapter pertaining to a waqf made during death-sickness. 
265 Chapter pertaining to a man who makes land, a house, a gar­

den, walled gardens, a water fountain, or crops a waqf and 
that which pertains to a waqf of this type. 

268 Chapter pertaining to a man who makes land belonging to 
him a ~adaqa mawqilfa, then cultivates it, but he and the bene­
ficiaries of the waqf quarrel in the matter of the sowing [of the 
land] or with regards to what is spent. 

270 Chapter pertaining to the man who makes land or a house a 
waqf, on the condition that the administrator may not rent/lease 
it, or on the condition that if one of the beneficiaries of the 
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waqf challenges [him] in this matter, then he is removed from 
the waqf 

2 7 4 Chapter pertaining to the man who makes land a waqf "for 
his children, grandchildren, and their descendants in perpetuity," 
or "for his family (ahl al-baytihi)," or "for his kin relations," and 
he stipulates that anyone who departs from such-and-such [a 
place] and goes to such-and-such [a place] is removed from 
his waqf 

278 Chapter pertaining to testimony in the matter of a waqf and 
that which pertains to this. 

283 Chapter pertaining to the man who makes land or a house a 
waqf, but does not delineate [its borders], claiming that it is 
well-known, and that it is unnecessary to provide a clear delin­
eation of its borders. The man makes land a waqf, but it is 
tied up in a leasing/rent contract or something other than this. 

284 Chapter pertaining to the man who purchases a house or land 
and he makes it a waqf Then he says, "Verily, I sold it to so­
and-so." 

287 Chapter pertaining to the man who makes land a waqf for a 
specific person for a number of years, and then he [the founder] 
says, "I have made this land a waqf for so-and-so after the 
conclusion of the [aforementioned] years." 

289 Chapter pertaining to the man who leases a country estate 
(rf,ay<a) belonging to him and then makes it a waqf 

290 Chapter pertaining to the man who mortgages (yurhinu) a coun­
try estate (rf,ay<a) belonging to him and then makes it a waqf 

291 Chapter pertaining to the man who makes land a waqf from 
the property (mal) of a limited partnership. 

292 Chapter pertaining to a slave with limited legal rights who pur­
chases a house and then the client makes it a waqf 

292 Chapter pertaining to the man who illegally seizes a country 
estate (rf,ay<a) from [another man] and then makes it a waqf.7 

293 Chapter pertaining to the man who sells land belonging to him 
on the condition that he [retains] the right of withdrawal. Then 
he makes it a waqf Does this abrogate the right of withdrawal?8 

7 This chapter is not included in the table of contents to the fourteenth-century 
C.E. manuscript copy from the British Library. 

8 This chapter is not included in the table of contents to the fourteenth-century 
C.E. manuscript copy from the British Library. 
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293 Chapter pertaining to the man who gives land to a man, and 
the recipient makes it a waqf prior to taking possession.9 

293 Chapter pertaining to the minor/interdicted person who makes 
land belonging to him a waqf. 

294 Chapter pertaining to the man who bequeaths land to a man, 
and the legatee makes the land a waqf before the death of the 
testator. 

294 Chapter pertaining to waqf "for 'the gates of charity.'" 
295 Chapter pertaining to the man who makes land a waqf "for 

the poor, the destitute, his poor kin relations, and others." 
301 Chapter pertaining to the man who makes land a waqf "for 

so-and-so," or "for so-and-so," or he says '[the recipient must] 
go on the pilgrimage on my behalf" or "engage in raids/bat­
tles on my behalf." 

309 Chapter pertaining to the man who makes land a waqf for 
people, on the condition that if his kin relations have need of 
this, then the yields of the waqf are returned to them. Some 
of them came to be in need, but not all of them. 

315 Chapter pertaining to the man who purchases land whose sale 
was defective/voidable (jiisida"), and then makes it a waqf. 

319 Chapter pertaining to a waqf [made for] estates located on 
frontiers, or for some plots of land there [ = on the frontier], 
or [for] estates in Mecca and a khan intended for passers-by 
to live in. 

322 Chapter pertaining to the man who makes land a waqf for the 
righteous among his poor relations, or he says for the "people 
of righteousness (ahl al-'efiif)" from among his poor relations. 

323 Chapter pertaining to a waqf for orphans, widowers, widows, 
unmarried women, and virgins. 
"Chapter 75" Chapter pertaining to the man who illegally 
seizes a country estate (rf,ay'a) from a man and then makes it 
a waqf, and that which relates to this: gift, illegal usurpation, 
and other things. 10 

9 This chapter is not included in the table of contents to the fourteenth-century 
C.E. manuscript copy from the British Library. 

111 This chapter is not listed in the table of contents to the "1904 Cairo" version 
of the A~kiim al-Awqiif of al-Kha~~af, but is present in the table of contents to the 
fourteenth-century C.E. manuscript copy from the British Library. 
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332 Chapter pertaining to the non-Muslim who enters the House 
of Islam with an assurance of protection, then purchases land 
or a house and makes it a waqf, or bequeaths it by means of 
a will. 

332 Chapter regarding testimony for a waqf, a mosque, a ceme­
tery, and a way-station (khan al-sab'il), and the subsequent revo­
cation of the testimony. 

334 Chapter pertaining to testimony for a ~adaqa and the dis­
agreements in this matter. 

335 Chapter pertaining to the waqfe of the People of the Book (ah! 
al-dhimma), may God destroy them. 11 

342 Chapter pertaining to the dhimmf who has land in his posses­
sion, and makes an acknowledgment that a Muslim man made 
it a waqf, but that [the Muslim man] conveyed it to him for 
purposes which he specified; or makes an acknowledgment that 
a man from among the ah! al-dhimma made it a waqf. 

345 Chapter pertaining to the man who makes land a waqf for 
specific people, and after them for the destitute, but he stipu­
lates that the supervisor of the waqf has a certain claim to the 
yields. 

351 Chapter pertaining to the Muslim man who makes land a waqf 
for specific people or for the "gates of charity,'' or he makes 
its final disposition for the destitute. Then he apostatizes from 
Islam and the protection of God. 

11 This last phrase, "may God destroy them" is found only in the table of con­
tents to the fourteenth-century C.E. manuscript copy from the British Library. 
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TRANSLATION OF AN EARLY SADAQ_A! /fUBS DEED 1 

Deed in the matter ef al-1:.rnbs 

Rab!' b. Sulayman informed us. He said: al-Shafi'! informed us, as 
a dictation. He said: This document was written by so-and-so the 
son of so-and-so, while sound in mind and body, and legally capa­
ble of conducting his affairs. This was done in such-and-such a month 
in such-and-such a year: Verily, I have made my estate (dar) which 
is in al-Fustat in Egypt in such-and-such place a !adaqa. One of the 
borders of the entirety of this estate extends to such-and-such, the 
second ... , the third ... , and the fourth .... I have designated as a 
!adaqa all the land of this estate, its wooden structures, its buildings, 
its entrances, its other structures, its road, its water channels, all 
other material conveniences and appurtenances, everything small and 
large, everything which is contained within it or comes from it, and 
every legal right which belongs to this estate-those that are inside 
and outside. 

I have sequestered [the estate] as an irrevocable pious gift (!adaqa), 
dedicated for the sake of God, for the seeking of His reward. There 
is no exception in it, and no possibility of cancellation. It is an in­
violable ~ubs that may not be sold, inherited, or given away as a 
gift until God inherits the earth and those on it. He is the best of 
heirs. I remove it from my ownership, and hand it over to so-and­
so, the son of so-and-so, to administer on behalf of himself and oth­
ers from among those for whom I made it a !adaqa according to 
what I stipulated and specified in this, my deed. My conditions in 
it are as follows: 

Verily, I make it a !adaqa for my offspring, both males and females, 
from among those living today and those who will come into exis­
tence after this day. I treat both genders equally, both minors and 

1 Al-Shafi'!, Kitab al-Umm, ed. MuJ:iammad Zuhrl al-Najjar (Cairo: Maktabat al­
Kulliyyat al-Azhariyya, 1961) 4: 59-61. 
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majors, with full rights to reside in the estate and to its yields. None 
of them takes precedence over any other so long as my daughters 
do not marry. But if any one of [my daughters] marries and spends 
the night with her husband, then her rights are severed so long as 
she remains with her husband. Her entitlement passes to the remain­
ing beneficiaries of my ~adaqa-they continue to have full rights so 
long as she is with her husband. If she returns because of the death 
of her husband or divorce, then her rights in the matter of the estate 
are just as they were prior to her marriage. Every time one of my 
daughters marries, she becomes subject to this provision-she is 
excluded from my ~adaqa by marrying and her rights return through 
the divorce or the death of her spouse. None of my daughters is 
excluded [from the ~adaqa] except by marriage. 

The rights of those who die from among my offspring-both males 
and females-revert to the remainder of my offspring. If my offspring 
die out, and there does not remain a single one of them, then this 
~adaqa is sequestered (bubsan) for the children of my male children; 
the children of my daughters receive nothing. Then this ~adaqa is for 
the children of my sons-both male and female-in the same man­
ner as it had been for my offspring. The males and females are enti­
tled to an equal share, but a woman is excluded from my ~adaqa by 
marriage, [although she] returns to [it] through the death of [her] 
husband or divorce. Everyone who comes into existence from among 
my offspring-both grandsons Oit. males] and granddaughters Uit. 
females]-is included in my ~adaqa with my existing grandchildren. 
Each one who dies from among them, his entitlement reverts to the 
remainder of them, until there does not remain a single grandchild. 
If there does not remain a single grandchild from among my offspring, 
then this ~adaqa follows the conditions for the children of my male 
grandchildren who are linked to me through their kinship. The 
women are excluded by their marriage and return to [the ~adaqa] 
by the husband's death or divorce. 

Included, in perpetuity, are those who come into existence from 
my grandchildren, but the generation of those who have a link to 
my grandchildren is not included at the expense of the most distant 
generation from me, so long as one person from this generation is 
alive.2 And none of the children of my daughters are included, unless 

2 At this point, the founder no longer draws a distinction between generations­
everyone who exists gets a share. 
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there is someone among the children of my daughters who is linked 
in kinship to my grandchildren [by first-cousin marriage?]. In this 
case, he [the son of the aforementioned daughter] is included with 
the generation of those for whom my !adaqa was created on account 
of his father's lineage rather than his mother's. 3 My !adaqa then is 
eternal for the remainder of those who are descendants of my chil­
dren whose lineage is part of my [ agnatic] line, no matter how dis­
tant Uit. low]. And if they are descendants, they follow successively 
until there are one hundred or more fathers between me and them 
so long as one of them has a direct link to me. 

If all of them die out, and there no longer remains a single per­
son with a direct link to me, then this estate becomes a sequestered 
!adaqa (bubs"" !adaqat"") that may not be sold or given as a gift, for 
the sake of God the Exalted, for the needy cognatic relatives on my 
father's side and my mother's side. They are included in it with full 
entitlements-equally males and females-regardless of their kinship 
relationship to me (i.e., near or far). 

If they die out, and there no longer remains a single person among 
them, then this estate is sequestered for my clients whom my fathers 
and I emancipated and their children and their children's children 
so long as they beget offspring; both males and females, minors and 
majors. He who is distant from me and my father's lineage is treated 
equally since his lineage belongs to someone who was my client. 

If they die out, and there no longer remains a single person among 
them, then this estate becomes a sequestered !adaqa (bubs"" yadaqat"") 
for the sake of God the Exalted for those among the :Muslim war­
riors, travelers and poor who pass by it, the destitute from among 
the neighbors of this estate, and others from among the people of 
al-Fustat, [including] travelers and passers-by, whoever they may be, 
until God inherits the earth and those on it. 

My son, so-and-so the son of so-and-so, shall administer this estate. 
I appoint him administrator during my life and after my death, so 
long as he remains capable of administrating it and is honest in that 
which God the Exalted makes incumbent upon him-namely, increas­
ing the yields if there are any, and justice in dividing the yields and 
in the allocation of living quarters for those beneficiaries of my yadaqa 

3 I.e., the principle of including only agnatic descendants in the endowment is 
maintained. 
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who want to reside in it, commensurate with their entitlements. If 
the condition of my son, so-and-so the son of so-and-so, changes 
[and there is] weakness in the administration [of the ~adaqa] or a 
lack of trustworthiness, then I appoint the child of mine who is the 
most pious and trustworthy as its administrator, according to the 
conditions that I stipulated for my son, so-and-so. He [the new 
administrator] administers it so long as he remains capable and trust­
worthy. But if [his administration] weakens, or his trustworthiness 
changes [for the worse], then he has no right to administer it, and 
the administration is transferred from him to someone else from 
among my children who is capable and trustworthy. 

For each generation, the administration of this ~adaqa passes to 
the person who is most excellent in terms of capability and trust­
worthiness. If his situation changes and his administration weakens 
or his trustworthiness diminishes, administration is transferred from 
him to the most excellent beneficiary of my ~adaqa in terms of capa­
bility and trustworthiness. This follows for each generation to whom 
my ~adaqa passes; it is for them to administer it, and [they should 
pick] the most excellent among them in terms of piety and trust­
worthiness, according to what I stipulated for my children, so long 
as there remains among them one person. 

Then, [the administration of] this estate passes to my kin relations 
or clients: the most excellent among [my kin relations] with respect 
to piety and trustworthiness administers it so long as there exists 
within the generation to whom this ~adaqa passes those who are capa­
ble and trustworthy. However, if among the existing generation there 
is no one who is capable and trustworthy, then a qarj,f of the Muslims 
assigns the administration of my ~adaqa to someone from among my 
closest cognatic relatives who will assume the burden of administer­
ing it, so long as there is someone capable and trustworthy. If there 
is no one [qualified] among them, [then the qatf,z chooses] from 
among my clients and my father's clients whom we emancipated. If 
there is no one [qualified] among them, then [its administration] 
passes to a man from among the Muslims whom the judge (bakim) 
chooses. 

If there subsequently comes into existence someone from among 
my descendants or my clients who is capable and trustworthy, then 
the judge removes the ~adaqa from the possession of the one he 
assigned before, and returns its administration to the one who is 
capable and trustworthy from among those I designated. 
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Each administrator is to administer it, to keep that which is m 
this estate in a prosperous state, to repair whatever he fears may be 
falling into disrepair in it, to keep it open to the poor, to augment 
that which is good in it, and to increase its yields and the number 
of renters who gather the yields of this estate. Then, he is to dis­
tribute to those who have an entitlement to these yields equally from 
what remains [of the yields after they are used for repairs, the poor, 
etc.] in accordance with my conditions for them. 

No Muslim governor has the right to remove from possession those 
whom I appoint as administrator so long as they are capable and 
trustworthy. Nor may he take it from the possession of any one of 
the generation to whom [the ~adaqa] passes, so long as there are 
among them those who claim the right to administer it on the basis 
of capability and trustworthiness. Nor may he appoint a third-party 
[to administer the ~adaqa] if he finds among them those who have 
the right to its administration. 

And so-and-so and so-and-so gave witness to the acknowledgment 
[of this]. 



APPENDIX D 

ADDITIONAL TERMINOLOGICAL CLARIFICATIONS 
IN THE WAQf TREATISES 

Beneficiaries 

Significant portions of the waqf treatises are devoted to defining pre­
cisely categories of people and objects. An area of concern in both 
works is the multiplicity of terms used to designate familial beneficiaries. 
Al-Kha~~af imposes order on these terms by conflating their mean­
ings and making them synonymous with one another. He defines 
"ahl al-bayf' as all those who share the same ancestral lineage (kullu 
man yuniisibuhu bi-iibii,ihi1) to the furthermost Muslim ancestor,2 and 
then states that the terms "jins" and "iil" have the same meaning 
as "ahl al-bayt." 3 Hilal defines these terms somewhat differently. 
According to Hilal, the "iil" of a founder refers to all his male ances­
tors.4 As for the ''jins" of the founder, Hilal states that this term 
refers to male ancestors of the founder to the third generation (tha­
liitha iibii,).5 By contrast, the term "ahl al-bayt" refers to the third 
grandfather from the founder (aljadd al-thiilith). 6 Nevertheless, Hilal 
also states that the meanings of "ahl al-bayt" and "iil" can be con­
sidered equivalent to one another. 7 

Hilal and al-Kha~~af do not limit their definitional efforts to famil­
ial beneficiaries, but also examine what kinds of "clients" (mawiill) 
and "neighbors" (jfriin) can be beneficiaries of a waqf. According to 
al-Kha~~af, the term "mawiill'' functions as a collective term for both 
male and female clients,8 while Hilal points out that the children of 

1 "Abii"' literally means "fathers," but can also mean "ancestors." Lane, Arabic-
English Lexicon, I: I 0. 

2 Al-Kha~~af, A~kiim al-Awqiif, 38. 
3 Al-Kha~~af, A~kiim al-Awqiif, 38. 
1 Hila! al-Ra'y, A~kiim aHVaqf, 186. 
5 Hila! al-Ra'y, A~kiim al-Waqf, 187. 
6 Hila! al-Ra'y, A~kiim al-Waqf, 187. 
7 Hila! al-Ra'y, A~kiim al-Waqf, 187. 
8 Al-Kha~~af, A~kiim al-Awqiif, 115. 
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clients are not classified as beneficiaries because they retain a right 
to form a clientage relationship with someone other than the founder.9 

Hilal further specifies his definition of clients by drawing a distinc­
tion between clients who are emancipated slaves (mawiilz 'atiiqa) and 
those who are under a contract of clientage (mawiilz al-muwiiliih). 
According to Hilal, the former are always given preference over the 
latter in terms of receiving the yields of the waqf 1° As for the definition 
of "jfriin," both al-Kha~~af and Hilal cite the opinion of Abu I:Ianifa, 
who claimed that "a neighbor" includes all of those who border the 
estate of the founder (yulii}ikun diir al-wiiqif) regardless of whether 
they are slaves, free-born women, Muslims or dhimmzs. 11 Al-Kha~~af 
and Hilal further note that another definition of "a neighbor" con­
sists of those who gather in the mosque together. 12 And lastly, Hilal 
offers a definition of a neighbor based upon an athar concerning 'Ali 
b. Abi Talib in which the fourth caliph stated that a neighbor is 
anyone who resides within ear-shot of the town crier (al-muniidl}. 13 

In addition to defining categories of beneficiaries, the waqf trea­
tises also address how to rank beneficiaries in order of priority. For 
example, Hilal discusses the case of a founder who creates a waqf 
on the condition that he retain the right to show preference (efrf,ala) 
to some beneficiaries over others. Hilal points out, however, that the 
act of showing preference (efrf,ala) towards some beneficiaries requires 
that all the beneficiaries receive something from the yields of the 
endowment. 14 If anyone is excluded, then "this is not preference, this 
is singling out [someone] (laysa bi-tefrf,Zl innamii hiidhii ikhti}ii})." 15 

Alternatively, in the case of a waqf diminished by the founder's debts 
or small yields, it might not be possible to provide for all the 
beneficiaries. In such a case, who is entitled to the yields? According 
to al-Kha~~af, kin relations take precedence over clients who, in turn, 
take precedence over neighbors. 16 

9 Hila! al-Ra'y, A~kam al-Waqf, 188-89. 
10 Hila! al-Ra'y, A~kiim al-Waqf, 189. 
11 Hila! al-Ra'y, A~kiim al-Waqf, 198-99; al-Kha~~af, A~kiim al-Awqiif, 182. Al­

Kha~~af also cites Zufar b. al-Hudhayl who reiterated Abu l:lanifa's assertion that 
a neighbor is someone who lives on the borders of the founder's estate. 

12 Hila! al-Ra'y, A~kiim al-Waqf, 198-99; al-Kha~~af, A~kiim al-Awqiif, 182. In the 
A~kiim al-Awqiif of al-Kha~~af, this definition is attributed to Abu Yusuf. 

13 Hila! al-Ra'y, A&kam al-Waqf, 199. 
14 Hila! al-Ra'y, A~kiim al-Waqf, 309-10. 
15 Hila! al-Ra'y, A~kiim al-Waqf, 310. 
16 Al-Kha~~af, A~kiim al-Awqiif, 238. 
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"For the poor" ('ala al-fuqara') 

In the waqf treatises, Bilal and al-Kha~~af also explore how certain 
phrasings and small semantic differences can alter significantly the 
manner in which the yields of a waqf are disbursed. Bilal observes 
that the inclusion of the clause "for the poor" ('alii al-Juqarii') imposes 
a 200 dirham limit on the amount of yields any one person can 
receive. As a result, a waqf established "for my nearest kin, in order 
of priority of relationship" and then for those next closest in rela­
tion" ('alii qariibat'i al-aqrab 17 fa'l-aqrab) is treated quite differently from 
a waqf established "for my poor kin, in order of priority of relation­
ship" ('alii fuqarii' qariibat'i al-aqrab fa' l-aqrab): 

He said: [ I]f the waqf is for the poor ('ala al-faqara') I do not exceed 
the amount of 200 dirhams for the nearest [kin relation] until the 
remaining [poor kin relations] receive a share similar to this. And I 
would conclude [disbursement of the yields] according to the amount[s] 
that the founder had specified. But if he had specified the rich and 
the poor among them [i.e., he did not say 'ala al-faqara'], and did not 
intend that the ~adaqa was for the poor [exclusively], I would begin 
with the [kin] nearest in relation to him. And I would give him all of 
the yields because the founder neither mentioned the poor nor the 
rich; he only wanted the person nearest in relation to him. 18 

Similarly, Bilal notes how this same phrase, "'alii al-juqarii'," makes 
a founder's minor children ineligible to take from the yields of a 
waqf because they are considered to be in a relationship of depen­
dence with their father. 19 If the founder is rich enough to create a 
waqf, then his children cannot be considered "poor" since their 
financial status is inseparable from that of their father-founder. Bilal 
applies the same principle to the wife of the founder and any of his 

17 Al-Kha~~af's treatise contains a section defining who is nearest (aqrab) in rela­
tion to the founder among various sets of kin relations. See al-Kha~~af, A«kam al­
Awqiif, 52-56. 

18 Hila! al-Ra'y, A«kiim al-Waqf, 225. It is possible that this last sentence is an 
editing error and actually constitutes a qultul qiila exchange, which I reconstruct as 
follows: 

I said: But if he had specified the rich and the poor among them, and did 
not intend that the ,wdaqa was for the poor [exclusively]? 

He said: I would begin with the [kin] nearest in relation to him. And I would 
give him all of the yields because the founder neither mentioned the poor 
nor the rich; he only wanted the person nearest in relation to him. 

19 Hila! al-Ra'y, A«kam al-Waqf, 229-30. 
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children-regardless of age-who might be chronically ill (al-zamnii). 20 

By contrast, a waqf established for kin relations that omits the phrase 
"'ala al-faqarii"' does not contain these restrictions because the financial 
status of the beneficiaries is no longer an issue. 21 

Grammatical Distinctions 

Other semantic distinctions addressed in the waqf treatises concern 
the repercussions of singular and plural forms, and the impact of 
possessive pronouns on the disbursement of waqf yields. For exam­
ple, Hilal demonstrates how a seemingly inconsequential difference 
between the singular and plural forms of the word "poor" has a 
significant effect on how the yields of a waqf are disbursed:22 

I said: What is your opinion if it were the case that he said, "This 
land of mine is a !adaqa mawqilfa for those who are poor (faqfr, 
sing.) from among the descendants (nasl) of so-and-so," and there 
is only one poor person among the descendants of so-and-so? 

He said: The one [poor person] is entitled to all the yields. And if 
there are more than this, they are all entitled [to the yields] col­
lectively. 

I said: What is your opinion if it were the case that he said, "This 
land of mine is a !adaqa mawqufa for the poor (fuqarii', pl.) of the 
children of so-and-so and his progeny," and there is only one 
poor person among them? 

He said: He is entitled to one-half of the yields. 
I said: And why do you say this? 

"' Hila! al-Ra'y, A~kam al-Waqf, 229-31. 
21 Hila! al-Ra'y, A~kam al-Waqf, 254. 
22 Al-Kha~~af's treatise also contains several sections which focus on this singu­

lar/plural distinction (see pages 48, 51, 116, 147). In the follmving qultulqala dia­
logue, the same distinction between singular and plural forms is drawn in regard 
to the word walad, and its plural, awlad: 

I said: And what is your opinion of a man who says, "This land of mine is 
a ~adaqa mawqufa for God the Exalted in perpetuity for any child (walad, 
sing.) of Zayd, and after him it is for the destitute"? 

He said: The waqf is permitted and the child (walad, sing.) of Zayd is entitled 
to the yields .... And as long as it is the case that there remains among 
[Zayd's children] one child, then he or she is entitled to all of its yields. 
And if he dies then its yields are for the destitute (i.e., the remainder 
interest). 



212 APPENDIX D 

He said: Because he said "poor (juqarii', pl.) of the family (al) of so­
and-so," and there is only one poor person. So he is entitled to 
one-half of the yields. 

I said: And why do you say this? 
He said: Because he said "poor" (.faqarii', pl.) and saying this implies 

not less than two people. 23 I would give the one [poor person J 
one-half because if there is one, he [does not meet the numeri­
cal requirements expressed by the term] "poor" (fuqarii', pl.).24 

So, therefore, I give him one-half. 
I said: And, in your opinion, this does not resemble the previous ex­

ample? 
He said: In my opinion, it does not resemble it because he said in 

the first example, "those who are among the poor (faqfr, sing.)" 
and this means it is for one or more of these people. 25 

Both waqf treatises also consider the relationship between pronomi­
nal suffixes (hu, huma, hum) and ordering in a waqf deed. In the fol­
lowing passage, al-Kha~~af discusses a waqf that has been designated 
for the three stock figures, Zayd, 'Amr and 'Abd Allah, and how 
the ordering of these three figures impacts the meaning of the pronom­
inal suffix construction "his/their children" in its singular, dual, and 
plural forms: 

I said: And if he said "for Zayd, 'Amr and 'Abd Allah"? 
He said: The yields are (divided) among them in thirds. 

I said: And if he had said "the children (awliid, pl.) of Zayd" and some of 
them died? 

He said: If there remains amongst them two [children] then they are entitled 
to the yields collectively and their share is abolished through death. But 
if there remains amongst them only one [child], then he is entitled to 
one-half the yields, and the other half is for the destitute because it is 
less than that which is signified by the word "awliid," namely, two or 
more children .... 

Al-Kha~~af, A~kiim al-Awqiif, 14 7. 
23 Both treatises confusingly conclude that the plural form of a word implies two 

or more people. The Arabic language possesses a dual form, however, which should 
mean that a plural form refers to three or more people, not two or more. 

24 I.e., the plural form of the word "poor" (fuqarii') refers to a minimum of two 
people. 

25 Hila! al-Ra'y, AMiim al-Waqf, 65. In a later section in the AMiim al-Waqf (pages 
283-84), Hila! discusses a waqf that is dedicated to several charitable purposes: the 
poor (al-faqarii'), the destitute (al-masiikzn), debtors (al-gharii'im), the Holy War (.fi sabzl 
Allah), slaves (al-riqiib), and travelers (ibn al-sabfl). Hila! proposes that the waqf should 
be divided into shares. However, dividing the waqf in this manner creates imme­
diate problems. Hila! notes that some jurists have held that each charitable pur­
pose should receive a single share, while others have argued that the plural forms 
of "debtors," "slaves" and "the destitute" entitle these categories to two shares. 
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I said: And if he said "for Zayd, 'Amr, 'Abd Allah and his [singular­
form] children (wuldihi)"? 

He said: Then Zayd, 'Amr, 'Abd Allah and the children of 'Abd Allah 
are entitled to the yields exclusively. 

I said: And if he said "for Zayd, 'Amr, 'Abd Allah and their [dual­
form] children (wuldihumii)"? 

He said: Then Zayd, 'Amr, 'Abd Allah, the children of 'Abd Allah 
and the children of 'Amr are entitled to the yields. And the chil­
dren of Zayd are entitled to nothing. 

I said: And likewise, if he said "his [singular-form] descendants (nasluhi) 
or their [dual-form] descendants (nasluhumii)"? 

He said: The understanding in this matter is the same (wii~id). If he 
put the singular-form "the child" or "the descendant" in an irjiifa 
construction, then this refers to the last child or descendant [in 
the list]. But if two are put into this construction, then this refers 
to the last child or descendant [in the list] and the child adja­
cent to him. And the first child is entitled to nothing. But if the 
children and descendants are referred to collectively, or [the 
founder] says "their [plural-form] children (awliidihim)" or "their 
[plural-form] descendants (naslihim)," then their children and descen­
dants are included collectively in the yields of this waqf.26 

26 Al-Kha~~af, AMam al-Awqaf, 137. An almost identical dialogue can be found 
in Hilal al-Ra'y, A~kam al-Waqf, 55-56. 
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