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Introduction

The present book is a study of the discursive spaces on homosexuality in mod-
ern Shi‘i or, more precisely, Twelver Imami legal scholarship.! While sexual
diversity such as homosexuality is increasingly accepted in Western societies,
many Muslim societies, including Shi‘i communities, are reluctant to accept or
tolerate it and often mete out harsh punishments to sanction non-heterosexual
individuals. Today, both in Muslim-majority and in (Western) Muslim-minority
contexts, traditional scholars of Islam and grassroots communities alike often
oppose sexual diversity based on arguments that are fuelled by patriarchal
interpretations of the received tradition. To explain this contrast, many cul-
tural, social, historical, and political factors have been adduced,? not least
Islamic patriarchal theology and leadership.> However, despite such patriar-
chal understandings of Islam, contemporary grassroots-level activists and a
few Muslim reformist scholars advocate for a more tolerant attitude and speak
of Islam’s inbuilt tolerance of sexual diversity, including homosexuality.
Whereas in the last five decades Sunni reformist scholars have discussed
and presented several alternative legal and theological interpretations for or
against homosexuality,* Shi‘i and Persian scholars have often preferred not
to engage in this scholarship from within Shi‘i legal and theological sources.
However, since the discussion on gender and sexuality in Imami discourse

1 Although in this study, the term Shi‘i Islam will generally be used, the work addresses homo-
sexuality in Twelver Imami school, which means other branches of (sometimes called) Shi‘i
Islam, such as Zaydiyya or Isma‘liyya, are beyond the scope of this project. In addition, I will
be using the terms ‘Shi, Tmami Shi, ‘Twelver Imamt, Imamf, and ‘Imamiyya’ interchange-
ably in this work.

2 See, for example, Afary, Sexual Politics in Modern Iran; Habib, Islam and Homosexuality;
El-Rouayheb, Before Homosexuality; Geissinger, “Islam and Discourses of Same-Sex Desire”;
Murray and Roscoe, Islamic Homosexualities; Najmabadi, Women with Mustaches and
Professing Selves; Omar, “In Search of Authenticity”; Rahman, Homosexualities, Muslim
Cultures and Modernity; Rowson, “The Categorization of Gender and Sexual Irregularity” and
“Two Homoerotic Narratives from Mamluk Literature.”

3 See, for example, Adamczyk and Pitt, “Shaping attitudes about homosexuality”: Jahangir and
Abdullatif, Islamic Law and Muslim Same-Sex Unions; Kugle and Hunt, “Masculinity, homo-
sexuality and the defence of Islam”; Kugle, Homosexuality in Islam.

4 See, for example, Abdul-Ra’uf, The Islamic View of Women and the Family and Marriage in
Islam; Ali, Sexual Ethics and Islam; Bouhdiba, Sexuality in Islam; Duran, “Homosexuality
in Islam”; Habib, Female homosexuality; Jahangir and Abdullatif, Islamic Law and Muslim
Same-Sex Unions; Hamzic, Sexual and Gender Diversity; Jamal, “The Story of Lut”; Kugle,
“Sexual diversity in Islam” and Homosexuality in Islam; Nahas, Islam en homoseksualiteit and
Homo en moslim—hoe gaat dat samen?

© KONINKLIJKE BRILL BV, LEIDEN, 2024 DOI:10.1163/9789004697065_002



2 INTRODUCTION

was initiated through Ayatallah Khumaynr's fatwas (Islamic juristic opinions)
in the 1960s and 1980s legalising gender confirmation surgery (Gc¢s) for trans-
gender people, this silence cannot conveniently be justified. Although most
Shii reformist and (neo-)traditional scholars (‘ulama’) are usually wary of
discussing the topic of homosexuality, a very small group of scholars, such as
Arash Naraghi and Muhsin Kadiwar,® have dared to open up the debate from
a Shi‘i perspective. However, their discussions are either in the form of public
debates® or issuing Islamic fatwas, without mentioning the logic behind the
fatwas, as it is common among Imami jurists.”

To enrich the existing scholarship on the legal ethics of sexual diversity in
Islam, this study, thus, investigates homosexuality in modern Imami law. It
offers a scholarly assessment of the Shi‘i legal-hermeneutical vectors demarcat-
ing the space between the two poles of prohibition and acceptance of homo-
sexuality. The present research was undertaken on the premise that modern
Imami legal tradition on homosexuality is in fact more flexible and dynamic
than one might expect. To address this essential issue, the study is built around
the following constructive question: what are the discursive spaces on homosex-
uality in contemporary reflections within modern Shi‘i legal scholarship?

Responding to this central question, the study is premised on the notion that
Imami legal sources consist of a tradition of sacred (textual) sources, intellec-
tual reasoning, a vast stockpile of (often contrasting) interpretations of these
sources, and a distinguished methodological repertoire called iitihad. Following
the same methodology, these textual-exegetical and intellectual-rational
aspects will be described, analysed, and critiqued in this work. By contribut-
ing to this line of research, the study aims (1) to understand from a new per-
spective how Shi‘i jurists have debated, and continue to debate, the topic of
homosexuality, and thereby to identify the potential discursive spaces on this
topic in modern Imami context; and (2) to integrate the study of Imami law on
gender and sexuality into the broader field of Islamic legal studies.

5 Abul-Qasim Fana’l and Akbar Ganji might be added to this very short list of Iranian scholars
who have discussed homosexuality (see Fana’i, Akhlaq-i din-shinasi; Ganji, “Rawshan-fikri-yi
dini wa mas’ala-yi hamjinsgarai”). However, it is important to remember that Ganj, in fact,
has not investigated the topic from an Islamic perspective. Moreover, although Fana’1 briefly
advocated for tolerance towards homosexual people from an ethical point of view, he did not
attempt to investigate the problem of (in)compatibility between Islamic law and same-sex
sexual relationships.

See, for example, Naraghi, “The Quran and Human Rights of Sexual Minorities.”
See, for example, Kadiwar, “Huqug-i aqalliyyat-i jins?” and “Ahkam-i taklifi wa wadi-yi

STy

hamjinsgarai.



INTRODUCTION 3
1 Conceptual Framework

To explain where my research on homosexuality in Islam stands, it is impor-
tant to clarify the conceptual framework of this study. There are, at least, two
major topics to be covered in terms of the conceptual framework: the concep-
tualisation of homosexuality and the problem of essentialism or social con-
structionism concerning homosexual orientation. However, to consider the
concept of modern homosexuality in sufficient depth, I found it more practical
to dedicate a chapter (Chapter 3) to investigating the notion of homosexuality
and its discrepancies with pre-homosexual categories. Nevertheless, it would
be useful to briefly indicate the notion of homosexuality here, too.

Scholars such as Foucault, McIntosh, Weeks, and Halperin, as shall be dis-
cussed, uphold that homosexuality is essentially grounded on sexuality, not
gender hierarchies, economic class, social status, or power relations. The con-
cept of sexuality is the main characteristic of our modern time, which allows
individuals to identify and orient their whole life based on their sexuality.
This is why various sexuality categories, such as homosexuality, heterosexu-
ality, bisexuality, and asexuality, have appeared. Thus, this approach is mainly
viewed as a new way of identification of a group of people based on their sex-
uality, sexual orientation, sexual object-choice, and sexual behaviour. This
current study, concurring with the aforementioned scholars, counts homosex-
uality as an egalitarian way of life between same-sex peers which presumes
sameness and mutuality in terms of social status, sexual desire, and choice
between mates. Such a category is not based on power relations or on hierar-
chy in gender, sexual role, or age differences. Thus, it may categorically hap-
pen between two adults (two males or two females) who have a mutual sexual
attraction to same-sex mates, choose to consensually practise same-sex sexual
relationships, and identify themselves as homosexual men or women.

It is, however, true that not all individuals who identify as homosexual and
even contribute to LGBTQI+ activities practise or wish to practise same-sex
sexuality. It is also true that not all people who at some point in their life
practised homosexual behaviours or intend to do so in the future consider
themselves to be ~omosexual. The former group, made up of individuals who
identify as homosexual but do not act upon their sexual desire, is not formally
excluded from this study, though it is not central to the discussion. This is
because although the arguments presented in this research directly apply to
the stronger case (namely, to the group of individuals who identify as homosex-
ual and practise their same-sex sexual desire and orientation), if those argu-
ments are successful, they can readily be applied to the weaker case (namely to
the group of individuals who identify as homosexual but do not practise their
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same-sex sexual desire and orientation) as an a fortiori argument. This means
that, if one can successfully show that homosexuality, as the consensual egali-
tarian same-sex sexual desires, orientations, and practices of those individuals
who identify as homosexual, is not prohibited in Islam, an a fortiori argument
can show that same-sex sexual desire and orientation per se are not prohib-
ited in Islam, too. Moreover, as I have argued elsewhere, according to Muslim
jurists, desiring (and even an intention to perform) a sinful act (without taking
actions to perform it) is not deemed prohibited in itself according to various
traditional Muslim scholars.®

However, those people who at some point in their life have practised or will
practise homosexual behaviours while not considering themselves homosex-
ual are excluded from the scope of this study. Such individuals might practise
same-sex sexuality with minors (a group which might be categorised as pae-
dophiles, or pederasts in case of male same-sex sexual behaviour), or practise
it in certain circumstances (say, in prison, as there is no access to the opposite
sex), or they might be categorised as bisexual people who are attracted to both
same-sex and opposite-sex sexual relationships; a group which is categorically
considered different from homosexuality.® The logic for not debating these
three groups in the current study, which is devoted to the topic of homosexu-
ality, is clear. However, there seemingly exist individuals who desire same-sex
sexuality and practise consensual egalitarian sexual relationships with
same-sex mates, but, for whatever reasons, do not identify as fomosexual. This
group of people is also excluded from this study. This is because, in line with
Weeks, identification with homosexuality became a necessary political choice
for gays and lesbians in the modern world to achieve their rights and articu-
late their responsibilities simultaneously.!® Moreover, in accordance with the
methodology of this study, namely the modern Shi‘i paradigm of ijtihad, when
a given topic is investigated from an Imami legal perspective, it is necessary to
carefully conceptualise the topic first. Then one can explore the Islamic legal
ruling on the topic at the second stage. Therefore, if a group of people practise
homosexuality but do not identify as homosexuals, they would not categori-
cally be associated with the subject under study, namely homosexuality. Thus,
the derived legal ruling on the topic of homosexuality would not include them.

However, one might argue that the application of the term homosexuality
is not strictly relevant to the admission of the individuals themselves. Instead,
once given individuals’ sexual practices fit into the category of homosexuality,

8 Alipour, “Essentialism and Islamic Theology of Homosexuality.”
9 Galupo, “Bisexuality”; Goof3, “Concept of Bisexuality.”
10 Weeks, Against Nature, 83-85.
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society would consider and identify them as homosexuals. Given this note,
it might suffice to hold that homosexuality applies to these individuals, too.
Therefore, any legal ruling on homosexuality would include them as well. In
this case, such individuals can be located within the scope of the study in hand.

Scott Kugle also develops a notion of homosexuality which conceives of
it as a modern sexual identity grounded in mutual and consensual same-sex
sexual orientation.!! However, he reconciles homosexuality in Islam from an
essentialist approach. Thus, homosexual orientation, in his view, is an inherent
or dispositional desire, not socially constructed. Moreover, Kugle employs the
theory of Islamic liberation theology to interpret Islamic scriptural texts con-
cerning same-sex sexual behaviours. Later in this chapter, I will discuss Kugle’s
view further and argue that his approach is neither inclusive nor applicable to
this study, which is principally based on the modern Shi‘i paradigm of jjtihad.

Unlike the current study, Murray and Roscoe, concurring with John Boswell,
correlate modern homosexuality with same-sex sexual behaviours that existed
in early and medieval Muslim societies.!? Samar Habib also connects modern
female homosexuality or lesbian relationships with the early and medieval
female same-sex sexual practices called sifdq.!® However, in Chapter 3, I shall
argue that this approach is not supported by historical evidence. Following the
genealogy of homosexuality, I will further demonstrate that the pre-homosexual
categories practised by early and medieval Muslim societies are different from
modern homosexuality.

Geissinger, on the other hand, carefully pinpoints the distinctions between
modern (Western) phenomena of gay and lesbian relationships and those var-
ious same-sex sexual behaviours that existed in the past or in other cultures.#
Geissinger also emphasises the limitations of using ‘same-sex desires or acts’
to address these pre-gay and lesbian behaviours. This is because the concept of
same-sex assumes that there exists only opposite sex.1> Given this assumption,
the rhetoric of gender binary, which has commonly been debated in contem-
porary Western scholarship, should be seen as a universal norm regardless of
variations in time, place, and culture.

11 Kugle, Homosexuality in Islam, 9 and 44—45. Arno Schmitt also presents a similar notion
of homosexuality and provides an in-depth analysis of liwat and its differences with
homosexuality in present time (Schmitt, “Liwat im Figh,” 49-110).

12 See, for example, Murray and Roscoe, Islamic Homosexualities; Boswell, Christianity,
Social Tolerance, and Homosexuality.

13 See Habib, Female Homosexuality, in particular, chap. 4.

14 See Geissinger, “Islam and Discourses of Same-Sex Desire.”

15  Ibid, 71
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However, as Geissinger further demonstrates, it is not accurate to equate
medieval debates on gender and same-sex sexual behaviours to modern
discourses.'® Gender and sex in modern discourses are often perceived as a
dichotomous oppositional norm of male and female. However, according to
medical views presented by classical Greeks, medieval Christians, and pre-
modern Muslims, humans were categorised as entities who existed on a span
of humankind. In this range, as Geissinger remarks, free males were physically,
intellectually, and spiritually considered as the complete and full manifesta-
tion of humanness, which was followed by lower and imperfect degrees of
humanity, including females. Thus, in this context the bodies of females and
males were regarded as different in degree, but not in kind.

Classical Muslim jurists, Geissinger adds, employed a similar perception of
gender in their legal debates because the specification of a person’s status in
their hierarchical society was based on the person’s gender. Therefore, in cases
of ambiguous individuals (when the ambiguity pertained to their biological
appearance and genitalia) jurists believed that the gender-ambiguous persons,
if possible, must be categorised either as female or male. Nevertheless, these
jurists recognised other gender categories such as effeminate (mukhannath)
people, too; people who were not complete males, but contained a degree
of humanity.

This classification was possible because the medieval jurists, as Geissinger
notes, viewed gender as a spectrum spanning from being male to various
degrees of not-being male; a classification which does not fit into the contem-
porary binary conceptions of male and female. Geissinger argues that there
are controversies over natural sexual relationships in modern discourses.
Therefore, people (men or women) often speak of their attraction to opposite
sexes because it is widely assumed that sexual desire naturally exists between
opposite sexes. However, according to Geissinger, in the medieval Muslim
discourses, this debate was not significant. This is because, given the afore-
mentioned notion of gender categories, premodern sources do not consider
same-sex desires as unusual on various occasions. According to these scholars,
Geissinger states, “while the desire of an adult man to be penetrated is usu-
ally presented in pathological terms, men’s desire or passionate love for male
youths is understood to be only ‘natural, at least for those men with refined
sensibilities.”’” I shall pursue this last issue and raise a similar point on male
active pederasty in Chapter 3.

16 Ibid., 72-73.
17 Ibid, 73.
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There is yet a group of scholars who acknowledge that the modern con-
cepts of gay, lesbian, and homosexuality are indeed different from the classical
Muslim jurists’ terminologies concerning male and female same-sex sexual
relationships, namely liwat and sihaq.!® The discussion on lwat and sihagq,
according to these scholars, focuses on sexual practice, while the modern dis-
course of homosexuality often revolves around sexual orientation, desire, and
identity.’® Among others, Christian Lange dedicates his debate on /iwaf and
sihaq to the Sunni legal tradition of the Saljiig period (between the eleventh
and thirteenth centuries). He carefully draws his discussion on the classical
legal notions of liwat and sihag as sinful and punishable acts in Islam. He
demonstrates that how the Sunni legal schools have shaped different views
on these categories and grounded their understandings in various revelatory
texts of the Qur’an and sunna, legal principles, such as the legal analogy (giyas)
between liwat, sihdgq, and zina (fornication or adultery), and moral proofs.2°

Sara Omar, similarly, though more broadly, examines the legal treatment of
the acts of liwat and sihaq in classical Sunni law.?! She elaborates on a complex
set of elements that classical jurists applied to form specific legal treatments
for those who practise same-sex sexual behaviours. The first element, accord-
ing to her, relates to the jurists’ different applications of legal analogy (qgiyas)
to argue for the similarities or differences between liwat, sihaq, and zina which
resulted in similar or different punishments for practising each of these acts.
The second factor, as she notes, deals with the jurists’ cultural conceptions of
sexual intercourse which were shaped based on the exclusive male act of anal
penetration, and thus resulted in different punishments for liwat and sihaq in
some occasions.?? Finally, according to Omar, the third element concerns the
individuals’ legal status as it is articulated by the social hierarchy in classical
legal discourse. This element considers the partners of the acts of liwat and
sihagq in the sense of whether they are both adults or one partner is minor boy
or girl, and whether both partners are free or one is a slave (boy or girl).23

Although this last point shall be discussed in Chapter 5, I will not construct
the research in hand around these two juristic concepts exclusively. Instead,

18 Lange, Justice, Punishment and the Medieval Muslim Imagination, chap. 5; Omar, “From
Semantics to Normative Law” and “In Search of Authenticity.”

19 Omar, “In Search of Authenticity,” 340.

20  Lange, Justice, Punishment and the Medieval Muslim Imagination, 183—214.

21 Omar, “From Semantics to Normative Law,” 224.

22 Ibid., 227-54.

23 Asshall be noted in Chapter 5, Sara Omar demonstrates that the classical Sunni legal texts
have addressed nine different possibilities in liwat and sikag along with determination of
punishments for each penetrated and penetrating person.
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the current study will employ a genealogical approach towards homosexu-
ality within early and medieval Muslim societies. It shall distinguish various
pre-homosexual categories and compare and contrast them with modern
homosexuality.

2 Epistemology of Homosexuality: Essentialism versus Social
Constructionism

Before the 1970s, scholars largely believed that sexualities or sexual orientations
were inherent dispositions that entail universal categories and discourses.?
The influential works of Mary McIntosh and Michel Foucault on sexuality,
however, inspired scholars of the 1980s and 1990s to articulate group identities,
including sexualities, as socially constructed phenomena.?> As Berg-Serensen,
Holtug, and Lippert-Rasmussen stated, in the current context of social sciences
and humanities, “it has become common to distinguish between essentialist
and constructivist understandings of group identities, such as gender, race, and
culture.”26 This discursive space is still problematic in the social sciences, and
this is also the case for homosexuality. Thus, there is also the controversial ques-
tion of whether homosexuality is inborn or socially constructed. Some scholars
in the West, such as Ball and Halwani, defend homosexuality from an essen-
tialist approach.2” However, it seems that gender and sexuality studies in the
West have been dominated by queer theory, under the influence of postmod-
ernism,; therefore, all these group identities are conceived of mostly as socially
constructed. In contrast, Muslim reformist scholars who study homosexuality
in Islam have used essentialist epistemology to explain a more tolerant Islamic
approach towards homosexuality.?® It seems that, according to these scholars,
the Western “academic debate has moved far away from the practical concerns
of activists, legal experts, and religious leaders.”?® Essentialism, however, has
different meanings for different scholars.3° For Muslim scholars, an essentialist

24  Ball, “Essentialism and universalism,” 272; and Weeks, The Languages of Sexuality, 204.

25 See, for example, Bersani, Homos; Butler, Gender Trouble; Halperin, One Hundred Years of
Homosexuality; Plummer, “Building a Sociology of Homosexuality,” “Homosexual Catego-
ries” and Modern Homosexualities; Rubin, “Thinking sex”; Weeks, Sex, Politics and Society
and Sexuality and its Discontents.

26  Berg-Serensen, Holtug, and Lippert-Rasmussen, “Essentialism vs. constructivism,” 39.

27  Ball, “Essentialism and universalism”; Halwani, “Essentialism, social constructionism.”

28 See, for example, Habib, Female homosexuality; Kugle, Homosexuality in Islam; Naraghi,
“The Qur’an and Human Rights.”

29  Kugle and Hunt, “Masculinity, homosexuality and the defence of Islam,” 261.

30  See Phillips, “What’s wrong with essentialism?”
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approach to homosexuality leads to interpretations ranging from “God’s crea-
tion,” to “biological variation,” and “early childhood experiences.”®! The point
all these interpretations share in common is that homosexuality does not
occur through rational choice.

Although one cannot ignore the political, cultural, and social context that
influenced the Muslim scholars choice of an essentialist approach to homo-
sexuality, as I argued elsewhere the driving force is theological-ethical reason-
ing from some verses of the Qur'an.3? Following modern commentators of the
Qur’an, these verses show that diversity among human beings is part of the
world that God created.33 Relying on this interpretation, Kugle has argued that
since the Quran accepts diversity as part of God’s creative will, therefore, if
homosexuality is part of that diversity, it is, indeed, accepted by the Qur’an. In
his view, homosexuality exists either because it is created by God or because it
is a “biological variation” or a “childhood experience,” all of which are based on
God’s divine will and not a person’s rational choice. Therefore, as he concludes,
homosexuality is certainly included in the kind of diversity accepted by the
Qur’an. Moreover, if homosexual desire or orientation is inherent or inborn,
according to these scholars, creating individuals with innate desires and, at
the same time, prohibiting them from practising these desires is inconsistent
with divine justice.3*

Elsewhere, I have argued that an essentialist approach is not suitable to
defend all manifestations of homosexuality, not only because it is very nar-
row (as it excludes homosexual Muslims who believe that their sexual ori-
entation is socially constructed) but also because it cannot even defend the
view of homosexuality as an innate or natural disposition.3> Briefly explained,
although homosexuality as desire might be perceived as God’s creation or as
inborn, it seems that solely having the desire to perform sinful acts without
(the intention of) performing them is not prohibited, and is thus not pun-
ishable in Islam. This is because committing sinful acts by choice and free
will is apparently the subject of prohibition and punishment within Islam.
Moreover, regarding the issue of divine justice, it seems that the same argu-
ment can be applied to everything that might be desired but may not be prac-
tised in Islam. Given (neo-)traditional Muslim scholarship, one could assert
that desires for zina (sexual activities between a man and a woman outside

31 Kugle, Homosexuality in Islam, 2.

32 See, for example, Q. 49:13, 42:8, 11:118-119, and 30:22 (Alipour, “Essentialism and Islamic
Theology of Homosexuality”).

33 See, for example, Abou El Fadl, The place of tolerance in Islam.

34  Kugle, Homosexuality in Islam, 2—3.

35  Alipour, “Essentialism and Islamic Theology of Homosexuality,” 1934—37.
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marriage: fornication/adultery), pederasty, and sexual assault are all innate.
Therefore, prohibiting individuals who have these desires from practising their
desires—namely, practising pederasty, fornication, or sexual assault—should
be inconsistent with divine justice. I seriously doubt that this consequence,
namely the inconsistency of prohibiting the aforementioned acts for those
who desire them with divine justice, would be accepted by scholars such as
Kugle. In addition, one could also respond to the proof of divine justice that for
God to create individuals with innate desires and, at the same time, prohibit
them from practising their desires is not inconsistent with divine justice. This
response fits well with the famous Islamic theological theory of divine trials,
which implies that God is testing individuals who desire same-sex relation-
ships, and he will provide them with more rewards in return if they adhere to
his law and take no action.3¢ In this sense, it is the same as when God exam-
ines individuals with other desires that may not be practised in Islam, such as
desires for fornication or pederasty.

Although I tend to advocate the social constructionist epistemology to
interpret homosexuality, the methodology and sorts of arguments that this
study relies on are not essentially based on social constructionism. In fact,
given Islamic law, a subject or phenomenon being essential/inherent, socially
constructed, or scientifically invented per se is not included among the cri-
teria of prohibition or permissibility of the subject or phenomenon in Islam.
To expound, as indicated earlier, according to the majority of Muslim schol-
ars, desires are innate. However, this does not mean that acting upon every
desire is permissible in Islam. For example, the desire for fornication or desire
for pederasty is often considered inherent by Muslim jurists. However, these
jurists unanimously hold that practising fornication or pederasty is forbid-
den in Islam. By contrast, there are several socially constructed phenomena
or scientifically invented subjects which are generally considered permissi-
ble, meaning that a phenomenon being socially constructed or scientifically
invented does not make this phenomenon prohibited in Islam. For example,
the concepts of money, currency, banking, and insurance are all socially or sci-
entifically constructed or invented, yet Muslim jurists consider these invented
phenomena permissible, and thus Muslims are allowed to use them in their
daily lives.

Conversely, one might argue that, following Islamic teachings, it is not possi-
ble to distil Islamic laws from sources if these oppose the rights of God (hugiq
Allah) or the rights of other individuals (hugigq al-ibad) explicitly addressed

=«

36  See al-Husayni, “al-Ibtila’ sunna ilahiyya.”
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in the Qur’an or authentic sunna.3” Therefore, practising a desire or intention
is prohibited if and only if it violates the rights of God (such as blasphemy,
rejecting or lying about God'’s prophets) or the rights of other individuals (such
as practising rape, having sexual relationships with partners, such as children
and beasts, who cannot choose to do it by free will, or sexually assaulting other
humans). From this perspective, if one cannot justifiably demonstrate that
homosexuality, whether it is essential, socially constructed, or a combination
of the two, violates the rights of God or other individuals, any interpretation
from Islamic sources that discriminates against homosexual Muslims and
allows unjust behaviours towards them will not have authenticity, and thus
should not be followed by other Muslims.

With this last point in mind, I am not going to fall into the trap of ongo-
ing and fruitless debates on the epistemology of homosexuality in terms of
essentialism or social constructionism. Instead, it would be a wise strategy
to emphasise a methodology whereby one can explore whether a given topic
such as homosexuality fulfils the general criteria mentioned earlier, namely to
investigate whether this topic violates the rights of Allah or the rights of other
humans established in Islamic sources. For this purpose, I picked the modern
Shi‘i paradigm of jjtihad which, in my view, has the repertoires to explore the
(in)compatibility between Islamic law and homosexuality. In fact, jjtihad is
dynamic, as both opponents and defenders of homosexuality are able to use it
in favour of their approaches. However, this dynamism, which is an essential
characteristic of Imami jjtihad, should not be considered a flaw in ijtihad as it
demonstrates the openness and flexibility of ijtihad which provide potential
tools to be used for or against a given topic. Nevertheless, this clearly does not
mean that both groups’ claims should be taken as valid according to ijtihad.
The (in)validity of any given outputs depends on how accurately each group
has applied the methodology of jtihad to a given topic and how strong the
indicators or evidence which each group has ultimately provided are. In the

37  Muslim jurists often address this point in their debates on capital/divinely ordained
and discretionary punishments (al-hudiid wa-l-tazirat) or in the appendix to kitab
al-shahadat (‘the book of testimonies’) [see, for example, al-Sarakhsi, al-Mabsit, 9: 36;
al-Hilli (Muhaqqiq), Shar@’i‘ al-islam, 4: 125; al-Juba‘l al-Amili, Masalik al-afham, 14: 245).
It is a common taxonomy to divide rights into God’s rights, humans’ rights, and combi-
nations of God-human rights. Following this taxonomy, lying (kidhb) is counted as a vio-
lation of the right of God; insulting another individual (shatm) is regarded as defying the
right of humans, and making an offence against righteous deceased people by insulting
them (aljanaya ‘ala sulah@ al-mawta bi-l-shatm) is deemed as violating the rights of God
and humans (see al-Amill, al-Qawa‘id, 2:144).
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following section, I will explicate the rationale for choosing this methodology
over others such as reformist or feminist approaches.

3 Methodology of the Study

Scholars have been discussing homosexuality in Islam for around five decades.
Inspired by Muslim feminist scholarship and its successful observation on
the patriarchal reading of Islam, researchers who have conducted studies on
homosexuality have mostly based their research on feminist critical epistemol-
ogy and modern hermeneutical discourses.3® Moreover, these studies, follow-
ing the Muslim reformists, are also partly grounded in several other theological
and scientific principles.

One such principle is Islamic liberation theology. The essence of liberation
theology, in general, is to support oppressed groups and to stand against all
kinds of injustice, violence, and discrimination. Islamic liberation theology,
in particular, of which Farid Esack is one of the important representatives,
assumes that any understanding of the Qur’an or of other Islamic scriptures
that allows or permits discrimination or unjust behaviour against any other
Muslim individuals or groups is not authentic and reliable for Muslims.3?

Islamic diversity is another important principle that reformist Muslim
scholars deploy to support homosexuality. According to reformist commenta-
tors of the Qur’an, such as Abou El Fadl, the Qur'an can be used by Muslims to
easily defend an ethic of diversity and tolerance as a primary purpose of crea-
tion, one that has remained underdeveloped in Islamic theology.#°

There is still another principle, which can be categorised as the cohesion
between Islam and scientific achievements. This is a significant principle that
some reformist Muslims apply to interpret the Qur’an, according to which
Qur’anic verses should cohere with scientific observations and explanations.*!

Among others, Kugle, in his project on homosexuality in Islam, makes use of
all these three approaches. Kugle holds that any understanding of Islam must
be compatible with scientific achievements. Considering this principle essen-
tial for a progressive attitude towards the interpretation of the Qur’an, Kugle
states, “The Quran must be understood in the light of observed experience,

38 See, for example, Ali, Sexual Ethics and Islam; Kugle, “Sexual diversity in Islam” and Homo-
sexuality in Islam.

39  See Esack, Quran, Liberation and Pluralism.

40 Abou El Fadl, The Place of Tolerance in Islam, 13—22 and Reasoning with God, in particular,
chap. 12, 391-414.

41 Taqvi, Tafsir al-Quran.
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scientific exploration, and reasoned argument about human nature.”*? Inspired
by Esack, he also remarks that any understanding of the Qur’an that allows
discrimination or unjust behaviour to other Muslim individuals or minority
groups, including homosexual people, is not authentic.*® Kugle is also influ-
enced by Abou El Fadl's theory of Islamic ethic of diversity and attempts to
extend it to an Islamic sexual diversity.*+

Although examining Islamic approaches to new arising issues, including
homosexuality, through the lenses of modern disciplines, such as episte-
mology, hermeneutics, scientific outputs, and feminist critical theory, might
result in more tolerant or accepting approaches, these frameworks are not
necessarily more practical or successful in fostering a constructive dialogue
between reformists and (neo-)traditional scholars (‘ulama’) on modern topics.
Therefore, despite the fact that I truly admire the works of scholars who have
investigated homosexuality in Islam from such modern perspectives, I do not
follow their path. This is because the studies which advocate the idea of cohe-
sion between Islam and homosexuality, as Ali correctly pointed out,* too often
discuss this issue solely from the Qur’anic perspective and barely touch on the
sunna (sayings, deeds, and endorsements of Muhammad in Sunni Islam and
of Muhammad, his daughter Fatima, and the Twelve Imams in Shi‘i Islam).46
In addition, these studies do not seem to be fond of debating the rational and
ethical proofs that (neo-)traditional Muslims provide against homosexuality.
More importantly, such approaches appear to be inappropriate or inapplicable
for the purpose of this research: to explore the discursive spaces for negotiating
homosexuality in the Shi‘i legal-hermeneutical system. As indicated, there are
essential principles applied by Muslim reformists to reconcile homosexuality
and Islam, such as Islamic liberation theology and that the Qur’an is required
to be adapted to scientific observations and explorations. These principles can
hardly be placed in the (neo-)traditional paradigm of understanding Islam, a
methodology that this study aims to pursue.

Broadly speaking, it seems that the main purpose of the scholars who engage
with the sensitive topic of homosexuality is to ultimately support homosexual
minority groups and homosexual individuals living in Muslim-majority socie-
ties or Muslim-minority communities in the West. To achieve this goal, it is, I
believe, essential to utilise the repertoires of Muslim (neo-)traditional scholars

42 Kugle, Homosexuality in Islam, 41.

43 Ibid, 37-39.

44  1Ibid, 4.

45 Ali, Sexual Ethics and Islam, 81.

46 However, Scott Kugle’s scholarship on this matter is an exception. He has extensively
investigated the sunna on homosexuality from the Sunni Aadith heritage.
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in support of this agenda. This might happen first and foremost through con-
stantly open dialogues between reformist and (neo-)traditional scholars.
However, Muslim reformists’ approach to the topic of homosexuality, in my
view, not only does not facilitate such a dialogue but also blocks potential
paths for such collaboration between reformist and (neo-)traditional scholars
by generating a number of barriers. I shall outline three such barriers.

The first barrier can be called the language problem. Modern attitudes to
sexual diversity, including homosexuality, in Islam generally use technical lan-
guages to this discourse which have been produced and adapted by activists
and scholars of gender and sexuality studies in the West. These languages are
far from the (neo-)traditional scholars’ terminology. Therefore, using the mod-
ern technical terminologies might prevent any potential dialogues between
reformist and (neo-)traditional scholars. Thus, it is necessary for reformist
scholars to seek a shared language with (neo-)traditional Muslims on this issue
to provide common ground for understanding modern homosexuality and its
differentiations from pre-homosexual categories, such as liwat and sihag. As
expressed earlier, one should not forget that this scholarship, after all, is being
conducted to support homosexual individuals living in Muslim societies. This
goal would less likely be achieved without positive collaborations between
reformist scholars and (neo-)traditional jurists.

Secondly, as mentioned, the reformists’ methodology used to discuss the
topic of sexual diversity, including homosexuality, in Islam is commonly based
on modern scientific tools, modern philosophical hermeneutics, and feminist
critical approaches, all of which are apparently unknown to (neo-)traditional
scholars. Therefore, the reliability of the reformists’ whole project on sexual
diversity in Islam can easily be suspected by these scholars, as they do not find
modern methodologies authentic for understanding or deriving Islamic laws.
In (neo-)traditional scholars’ views, there are traditionally valid methodologies
which should be employed. For example, according to Shi‘i (neo-)traditional
scholars, jjtihad is the authentic method to interpret Islamic text and derive
Islamic laws from the original sources. Any scholarship not using this method-
ology, in their view, does not have validity. Therefore, the use of modern meth-
odologies supplies the (neo-)traditional jurists with a firm ground to believe
that reformists’ understanding of Islam is unreliable, as it is not grounded in
the methodology of jtihad.

Finally, it seems that reformist scholars mostly undermine the potentiality of
applying (neo-)traditional discourse (its language and methodology) to under-
standing Islamic traditions, teachings, and laws in a non-patriarchal form.
However, regardless of the drawbacks that (neo-)traditional methodology
might have, there are, I believe, pathways or repertoires in this methodology
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whereby one can foster different discourses and thus advocate alternative
non-patriarchal Islamic views to modern phenomena, such as homosexuality.
For example, Ayatallah Khumaynt's fatwa on the topic of transgender gender
confirmation surgery (GCs) in the 1960s is a good illustration of such a reper-
toire. This fatwa will be discussed in Chapter 2. Inspired by Khumayn's fatwa,
this study investigates the potential, non-patriarchal discursive spaces on
legalisation of homosexuality existing in the modern Shi‘i paradigm of jtihad.

Overall, these barriers to collaboration have resulted in several drawbacks.
First, (neo-)traditional scholars and a majority of ordinary Muslims have not
yet engaged in the current discussions on sexual diversity in Islam, including
homosexuality. Moreover, no productive dialogues between Muslim reformists
and (neo-)traditional scholars on these topics have yet to be held. In addition,
ordinary Muslims have not been granted an opportunity to understandably
hear the alternative voices of Islam on homosexuality which are more accept-
ant or tolerant.

To avoid the above negative outcomes, I suggest the pursuit of an alter-
native approach in my study: to follow a non-patriarchal reading of Islamic
legal tradition through the modern Shi‘i paradigm of jjtihad. I am confident
that exercising this paradigm of jjtihad is a more plausible or effective way to
foster a successful dialogue between the majority of Imami jurists, who are
(neo-)traditional, and the reformist scholars. As indicated, academic studies
on new topics concerning sexual diversity such as homosexuality aim, after
all, to support Muslim LGBTQI+ activists in their lobbying for more Islamic
acceptance towards Muslim individuals who identify as members of gender or
sexual minority groups. This goal can more likely be fulfilled via a language and
a methodology which are known to the (neo-)traditional scholars (‘ulama’).
Whether we like it or not, ‘ulama’ have authority within Muslim societies and
among grassroots Muslims. They are respected by ordinary Muslims who fol-
low Islamic laws, as well as within the state authorities of Muslim societies.
Therefore, they are most likely to be heard, listened to, and followed. If this
is the case, then reformists or feminists who conduct research in the field of
Islam and sexual diversity inevitably must initiate dialogues with them. The
study in hand is principally an academic endeavour to pursue such a dialogue
by exploring the discursive spaces for debating homosexuality in the modern
Imami legal and hermeneutical context. Thus, gay and lesbian individuals or
activists might not be fond of the nuanced information or technical debates
on Shi‘i legal discourses on same-sex sexuality presented or examined in this
research. However, the results of this study, I believe, may empower Muslim
gays and lesbians who choose to be faithful to both their sexuality and their
religious beliefs. The outcomes of the present study can also be employed by
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the Muslim individuals who are engaged in gay and lesbian activism to negoti-
ate Islamic acceptance towards homosexual individuals within ulama’.

It is also worth noting that it has recently become fashionable to emphat-
ically allude to decolonising or decolonisation of Islamic and Middle Eastern
Studies: a program which advocates for the alteration of knowledge produc-
tion by conducting decolonial research and pedagogy in academia.*” It might
be intriguing to introduce the present study as moving in that direction. I am
however cautious in subscribing to this assertion. I am still ambivalent about
the very nature and agenda of the whole decolonising project. Nevertheless,
I wish to take it at face value that the decolonising program should partly
concern the methodological framework of Islamic studies. One way to carry
out this task is to investigate Islamic-related topics through the lens of those
who were historically the substantial players in this arena, namely ulama’.
Therefore, it is, I hold, unavoidable for Islamic studies scholars to master the
methodologies, such as ijtihad, that are often used by the ulama’ to examine
various religious legal and ethical matters throughout the history of Islam. The
study in hand has been undertaken from this approach. Hence, it puts forth
insights which may contribute to an alternative attitude to the field of Islamic
studies. I am aware that my overall approach is experimental, and this indeed
makes it a unique piece of scholarship which still requires further examination
by other intellectuals of the field.

Regarding these points, one might now wonder what the modern Shi‘i para-
digm of jtihad is, and to what extent it can be applied to the modern phenom-
enon of homosexuality. I will explore the nature of this paradigm in Chapter 2.48

4 Structure of This Book

The present study is divided into three parts. Part 1 deals with the conceptual
and methodological frameworks. Chapter 1 concerns sexuality, gender, and

47  For some valuable points in this regard, see Lumbard, “Decolonizing Qur’anic Studies”;
Rizvi, “Reversing the Gaze?”; Schayegh, “Why Decolonization?”

48 A number of scholars have employed the modern concept of Imami ijtihad but articu-
lated it based in a Sunni context (see, for example, Bucar and Shirazi, “The ‘Invention’
of Lesbian Acts in Iran”; Gashtili, “Is an ‘Islamic Feminism’ Possible?”, 129, 138). In other
words, they have presented the modern Imami notion of jjtihad as independent reason-
ing or personal opinion. According to these scholars, therefore, ijtihad in Imamiyya is
applicable when a given case has not been addressed by the Qur’an, sunna, or consensus
(¢jma‘). However, as will be explained later in Chapter 2, this understanding of Shii jjtihad
is not accurate.
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marriage equality in Islam. Chapter 2 demonstrates the methodological frame-
work of this study: the modern Shi‘i paradigm of jjtihad as the methodological
standpoint of this research will be surveyed in this chapter. The concept of
modern homosexuality and its early and medieval counterparts are investi-
gated in Chapter 3. Generally speaking, it is important for readers to review the
preliminary chapters of the study before moving on to the main body. Notably,
I advise reading Chapter 3 which complicates my detailed understanding of
homosexuality as a phenomenon that I have pursued investigating its legal
ruling in contemporary Shi‘i law in this book. To fully appreciate the logical
threads of debates, contestations, and argumentations, I suggest that academic
readers in particular scrutinise Chapter 2, which unpacks the legal methodol-
ogy of jtihad, based on which this research is conducted.

The modern Shi‘i paradigm of ijtihad has two successive levels. Level one
deals with the primary Islamic sources which, according to Shi‘i legal theory
(usul al-figh), consist of the Quran, sunna (tradition, often ascribed to the
Prophet Muhammad and the Twelve Imams), ‘aql (reason), and {ma“(consen-
sus). Based on this level, Imami jurists attempt to derive the actual legal ruling
on any given case from the aforementioned sources. Part 2 is structured to dis-
cuss homosexuality within these primary sources. Chapter 4 extensively exam-
ines the topic of homosexuality in the first primary Islamic source, namely the
Quran. Chapter 5 is devoted to engaging with homosexuality in the sunna.
Finally, Chapter 6 investigates the topic of homosexuality in the other two pri-
mary sources: reason and consensus.

Level two of the modern Shi‘i ijtihad investigates those cases whose legal
rulings cannot be found through the itihadic process at the first level. As
Imami scholars articulate, there exist general principles called ‘procedural
principles’ (usul ‘amaliyya) and ‘legal maxims’ (qawa‘id fighiyya) by which the
legal rulings on such cases can be determined in practice, though their actual
legal rulings cannot be derived. Part 3 addresses this issue. Chapter 7 examines
the topic of homosexuality and its legal ruling at the second level of jjtihad
by investigating various procedural principles and legal maxims that could be
enlisted to argue for homosexuality. Relying on the relevant procedural prin-
ciples and legal maxims in modern Shi‘i jitihad, Chapter 8 suggests a proposal
illustrating a viable picture of same-sex marriage within Imami law.
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CHAPTER 1

Sexuality, Gender, and Marriage in Islam

1 Sexuality and Gender Equality in Islam

The discussion over Islam and homosexuality concerns the wider discourse
on gender and sexuality in Islam. Muslim feminists and reformists have estab-
lished various debates on gender and sexuality in Islamic cultures and laws.
These critics observed that the Islamic laws concerning sexuality, gender,
and women’s issues are unjust and discriminatory towards women. Amongst
other reasons, feminist scholars have accurately distinguished socio-cultural
and religious patriarchies as the main causes of injustice concerning women.!
A number of scholars even claim that the Islamic sacred texts contain andro-
centric themes on some occasions.?

Yet other scholars further argue that such patriarchal systems not only
oppress women and often exclude them from being involved in the public
affairs of Muslim societies, but also keep out all other gender or sexual minor-
ity groups, including gay, lesbian, transgender, and intersex people, such that
these communities are prevented from being actively engaged in social, cul-
tural, economic, and religious matters of Islamic societies.> Consequently,
Muslim men were exclusively entitled to lead their societies. In fact, the male
patriarchal system throughout the history of Islam has seemingly ignored the
power and rights of women and other gender and sexual minority individuals
and has not considered them as an equal part of society. Those in power could
do so partly because they have had the privilege and unique position of inter-
preting and teaching Islamic revelatory sources for the rest of the society.

Muslim feminists and reformists, however, have argued against such male
patriarchy. Scholars such as Amina Wadud, Fatima Mernissi, Farid Esack, Leila
Ahmed, Ziba Mir-Hosseini, Khaled Abou El Fadl, Asma Barlas, and Kecia Ali,
although in different ways, all uphold that Islam and Islamic primary sources
are open to reinterpretations which enable Muslim individuals to find vari-
ous discursive spaces on women’s issues and women'’s role in forming Muslim

1 See, for example, Ahmed, Women and Gender in Islam; Barlas, Believing Women in Islam;
Mernissi, Women’s Rebellion and Islamic Memory.

2 See, for example, Ali, Marriage and Slavery; Sexual Ethics and Islam; Esack, “Islam and Gender
Justice”

3 See, for example, Esack, Quran, Liberation and Pluralism; Kugle, Homosexuality in Islam.

© KONINKLIJKE BRILL BV, LEIDEN, 2024 DOI:10.1163/9789004697065_003



22 CHAPTER 1

societies and cultures. According to these scholars, freeing women from injus-
tice and inequality requires freeing Islamic revelatory sources from an exclu-
sively male-dominated understanding. For example, in the case of marriage law
and gender (in)equality, they have presented various different approaches to
dealing with the Islamic sacred texts through the lenses of feminist or reform-
ist Muslims’ views, developing arguments which are grounded in equality and
non-oppressive relationships. I shall return to this point later in this chapter.

2 Sexuality and Gender Equality in Modern Iran

Since the present study concerns Imami legal-hermeneutical discourses on
homosexuality, it is suitable to briefly review feminists’ discussions about sex-
uality and gender (in)equalities in contemporary Iran as an example of Shi‘i
majority country. Concurring with Muslim feminist movements, several fem-
inists who work mainly in the Iranian-Shi‘i context of gender and sexuality
have joined this scholarship, from both inside and outside post-revolutionary
Iran, demanding equality between women and men often based on the exist-
ing possibilities within Imamiyya and the Islamic Republic of Iran. These
scholars discuss women, gender, and sexuality in Iran from national, histor-
ical, cultural, and social perspectives. However, they also pinpoint the vital
role of Islam in forming modern Iranian culture and state law and the way
in which they have been regulated by the state authorities’ moves to manage
the public and private behaviours of citizens. When it comes to religious mat-
ters, Iranian feminists, in line with the common approach of Muslim femi-
nists, view androcentric attitudes to Islam as the key problem causing injustice
and inequality between men and women. Therefore, they argue that Islamic
revelatory sources must be revisited and reinterpreted through the lenses of
feminist approaches in order to enhance justice and equality between men
and women. These scholars note, on the one hand, that Islam does not con-
sist of various rigid and non-malleable legal codes; and, on the other hand,
that there is no reason to hold that Islam should exclusively be interpreted by
male authorities. In contrast, they conceive of Islamic texts on various topics,
including women’s issues, as potentially subject to different interpretations.
Afsaneh Najmabadi provides a nuanced account of post-revolutionary
Iranian feminists’ works and their ‘bargaining-chip’ strategy to gain equal
rights from within the Islamic Republic of Iran.# Najmabadi admits that the

4 Najmabadi, “Feminism in an Islamic Republic.” There are several other scholars who also
admire Iranian women’s resistance and achievements in post-revolutionary Iran (see, for
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post-revolutionary Islamic authorities imposed several discriminatory laws
on women which furthered inequalities between men and women in the
new Islamic regime. Yet she holds that within the new revolutionary system,
Iranian women are still actively engaged in producing knowledge, culture, arts,
and wealth.> She writes:

the past decade has also witnessed an incredible flourishing of women’s
intellectual and cultural production in Iran. Almost two decades after the
1979 Islamic Revolution in Iran, against the deepest fears of many of the
secular feminist activists of that revolution, not only have women not dis-
appeared from public life, but they have an unmistakably active presence
in practically every field of artistic creation, professional achievement,
educational and industrial institutions, and even in sports activities.®

Given Najmabadi’s report, the early years of women’s activism against the
androcentric or even misogynistic understandings of Islamic concepts of gen-
der norms imposed by the new Islamic Republic made it possible for these
women to radically reflect on issues related to gender and women by address-
ing the Islamic primary sources and teachings. Therefore, several women’s
institutes and journals were established for the sake of justice and equality
between men and women. As Najmabadi states, “these journals are distinct in
their respective constructions of womanhood, ranging from Nida), a rather ide-
ologically rigid organ of a quasigovernmental organization, to Zanan, a journal
that explicitly defines itself as feminist.””

Amongst the journals, Zanan (Women) founded by Shahla Shirkat in 1992,
soon played a substantial role for reform in gender and women’s issues. In
fact, Shirkat and her colleagues in Zanan upheld that Islamic primary textual

example, Mir-Hosseini, Islam and Gender and “The Quest for Gender Justice”; Tohidi, “The
International Connections of the Women’s Movement in Iran”; Afshar, “Women and Politics
in Iran”). For instance, Afshar elaborates on how women in modern Iran could reconstruct
“an ideological framework that enables them to make political demands, framed in the lan-
guage of Islam” (Afshar, “Women and Politics in Iran,” 188).

5 Secular feminists argue that Iranian women have gained all such achievements against the
Islamic Republic and even contrary to Islam as the dominant discourse in post-revolutionary
Iran (see, for example, Moghissi, Feminism and Islamic Fundamentalism; Afkhami, “Women
in Post-Revolutionary Iran”; Shahidian, Women in Iran). Najmabadi, however, considers the
reduction of the creative outburst and the active flourishing of women in Iran as merely
oppositional and reactionary moves insufficient to justify this fact (Najmabadi, “Feminism in
an Islamic Republic,” 59-60).

6 Najmabadi, “Feminism in an Islamic Republic,” 59.

7 Ibid,, 62.



24 CHAPTER 1

sources promote gender equality, and thus that patriarchal interpretation of
Islamic teachings is based on androcentric attitudes towards reading Islamic
texts. Their endeavours were based on the belief that injustice towards women
is rooted in the cultural practices of Muslim Iranian society, not in Islamic
teachings per se. Therefore, according to them there was an urgent need to
free Islamic texts from male-dominant and oppressive manners of interpreta-
tion. To do so, they believed that it was their right to read and reinterpret the
texts concerning women'’s issues directly. Mihrangiz Kar, one of the contribu-
tors to the journal, clearly states that “[i]t is time for jjtihad.”® Several authors
have since published articles in this journal which directly deal with Islamic
sources. They have turned to the Quran and sunna trying to understand the
texts independently in favour of equality between men and women. Najmabadi
is optimistic about this activism and scholarship, which mainly negotiates or
bargains for equality and justice from within the Islamic Republic.

As indicated, there are several feminist scholars such as Nayyereh Tohidi,
Shahla Haeri, Ziba Mir-Hosseini, and Afsaneh Najmabadi who have developed
this internal discourse about women’s status in the post-revolutionary Iran
outside the country. Let me briefly review some studies by these scholars.

Tohidi was initially a critic of the Iranian Muslim women’s approach.®
However, she later supported their work and also devoted herself to devel-
oping the strategy of negotiating for gender equality from within the Islamic
tradition. In her view, this is possible because Islam, like other religions such
as Christianity, can be adjusted to issues arising in the modern world as Islam
in itself “is neither ahistoric nor monolithic, reified, and static.”1° From this
perspective, Tohidi demonstrates how women from within Islamic societies,
including Iran, were able to successfully negotiate gender justice and equality
since the middle of the last century.! In the case of the Islamic Republic of
Iran, despite some attempts by radical Islamists, women were never absent
in public and moreover could also creatively bargain with the patriarchal
approach of Islamic Republic in order to gain more equality on various gender
related issues from family law to an increased women’s share in state power.
Tohidi also explains how in some cases Iranian women shifted patriarchal rul-
ing to fit their own interests as in the case of compulsory Aijab (veil) which has
been transformed into fashionable styles.!?

Kar, “Jaygah-i zan,” 16.
See Tohidi, “Gender, Fundamentalism and Feminist Politics in Iran” and “Modernization,
Islamization, and Gender in Iran.”

10 Tohidi, “Islamic Feminism’” 140.

11 Tohidi, “The Women’s Movement and Feminism in Iran.”

12 Tohidi, “The International Connections.”
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Shahla Haeri also advocates the Iranian Muslim feminists’ approach. She is
a cultural anthropologist and feminist scholar who has studied women, gen-
der, and sexuality issues in the Middle East, in particular Iran and Pakistan.
In her monograph entitled Law of Desire: Temporary Marriage in Shii Iran,
she opens a lengthy discussion on the nature of the temporary marriage
(mut‘a) and female sexuality in Imami law and debates various contested or
contradicted issues that this form of marriage might contain. She interviews
Iranian women and men who were engaged in this type of relationship, and
also closely examines the Imami law concerning temporary marriage. Haeri
argues that the very nature of mut @ is not only highly contested between Shi‘i
and Sunni legal schools, but also contains negative implications for many lay
Iranians. It is common amongst grassroots communities in Iran to compare
mut‘a to prostitution.

It is also not unusual for many women and men in Iran to believe that the
patriarchal religious society of Iran established temporary marriage to fulfil
men’s extreme sexual desires beyond permanent marriage. However, Haeri,
while she carefully draws such contestations, remarks that she is careful not
to fall into the fallacy of “simplifications of a complex and dynamic social
institution.”’® Moreover, she asserts that she is not in a position to categorically
condemn this phenomenon. Instead, she tries to elaborate on various aspects
of this marriage and provides a nuanced scholarship for feminist scholars to
better understand issues related to gender and sexuality in Iran. In her other
works, Haeri advances her scholarship on various women'’s issues ranging from
(female) sexuality and love, to political agency and religious patriarchy in Iran
and Pakistan.!#

Ziba Mir-Hosseini is another Iranian feminist scholar based outside Iran
who supports the endeavours of the Iranian Muslim feminists living in the
country. She has extensively debated gender equality in Islamic law since the
1980s. Mir-Hosseini has strong critical reflections on family law in the Islamic
legal context, which is heavily based on a patriarchal understanding of Islamic
texts; a family law which has unjustly been imposed on women and has harm-
ful effects on them. As a scholar of Islamic law and a feminist, Mir-Hosseini
upholds that thinkers should distinguish between two essential elements in
the Islamic legal system: Shari‘a law, which is represented by the Qur’an and
sunna, and Muslim law, which jurists present in the field of jurisprudence
(figh) or substantive law ( furu‘ al-figh) through their efforts to derive legal

13 Haeri, Law of Desire, X.
14 See, for example, Haeri and McSweeney, “Patriarchy, Power, & Paradox,” “Sacred Canopy”;
Haeri, “Women, Religion, and Political Agency in Iran.”
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rulings from the aforementioned sources.’> This distinction is highly signifi-
cant for Mir-Hosseini, as for Muslim feminist scholarship in general, and it is
used to argue that Muslim patriarchal laws are not the same as Shari‘a law
pictured in the Islamic revelatory texts. Thus, as Mir-Hosseini remarks, the
former is a man-made law and is subject to interpretation. Therefore, Muslim
feminists can reinterpret the sacred texts utilising a feminist critical approach
and a modern human rights framework to establish an egalitarian family law.
As a Muslim, it seems that Mir-Hosseini, in line with many Iranian women,
does not see an inherent opposition between believing in Islam and holding an
account of Islam which guarantees equality between women and men.

Although impressed by Iranian women’s fights and achievements in
post-revolutionary Iran, Mir-Hosseini constantly insists on women’s equality
and gender justice in Islam by engaging with Islamic texts directly.!® Precisely
speaking, she constantly returns to the following themes in her works: mar-
riage, divorce, polygamy, child custody, family court, sexuality, and gender
equality. By applying a feminist approach and the framework of modern
human rights, she examines the Islamic primary texts to provide an egalitarian
account of Islam on family law.'” Of relevance to the present study, one of her
fascinating pieces of scholarship on equal marriage in Islam will be further
discussed later in this chapter.

Among other scholars whose major works on gender and sexuality pertain to
Iranian society and culture, Najmabadi, I believe, has a unique position as she
has expanded the scope of her study from merely topics concerning women to
a broader discourse of gender and sexuality to cover sexual and gender minor-
ity groups, too. In her historiography of gender and homoerotic desire entitled
Women with Mustaches and Men without beards: Gender and Sexual Anxieties
of Iranian Modernity, published in 2005, Najmabadi gives an extensive account
of homoeroticism under the Iranian cultural and artistic sensibilities (particu-
larly within social elites) from the eighteenth century to the early twentieth
century, covering the Qajar Dynasty in Iran. However, what is more significant
regarding my study is her other fascinating research entitled Professing Selves:
Transsexuality and Same-Sex Desire in Contemporary Iran, published in 2014.
In this work, she provides a nuanced historical, social, cultural, and religious
analyses of transgenderism and same-sex desire in the context of Iran from the
early Pahlavi to the Islamic Republic periods.

15  Mir-Hosseini, “Muslim Legal Tradition” and “Muslim Family Law.”
16 See, for example, Mir-Hosseini, Islam and Gender and “The Quest for Gender Justice.”

17 See, for example, Mir-Hosseini, “Sexuality and inequality”, “Human Rights and Islamic
Legal Tradition,” and “Islam, Gender and Democracy in Iran.”



SEXUALITY, GENDER, AND MARRIAGE IN ISLAM 27

Najmabadi interviews several self-identified transgender people and lis-
tens to their lived experiences. She also debates this topic with medical and
psychiatric experts who have been engaged in the process of gender confir-
mation surgery (GCs). These interviews and discussions helped Najmabadi to
better understand the ambiguous and flexible nature of gender and sexuality
in the context of Iran. Therefore, she successfully provides a rather complex
image which can demonstrate the dynamic relationships between transgender
people, cultural or societal beliefs, Islamic law, psychiatric, and medical dis-
courses. Although in a constructive dialogue between Islamic law, medical/sci-
entific discourse, and state legality, transgender people could ultimately earn
the right to Gcs, the social and cultural situations of Iranian society still face
challenges in keeping an open mind towards this change and accepting it.

Najmabadi debates the Shi‘i-religious attitudes to transgender topic and
same-sex desire in this book, too. She devotes a chapter of her book to the
Islamic legal approach to transgenderism and Gcs. As Najmabadi correctly
observes, views on transgender people and gender confirmation surgery
are disputed amongst Imami jurists. However, due to his political status,
Khumayn’s fatwa on Gcs opened the door for the legalisation of Gcs in Iran.
Therefore, Najmabadi closely examines Khumayni's fatwa on the permissibil-
ity of Gcs.1® She also travels to the city of Qum in Iran to discuss this issue
with the cleric Kariminiya, who has studied this subject at the Seminary of
Qum. According to Najmabadi, KhumaynT's unique position as the supreme
leader of post-revolutionary Iran, and not his religious authority, made it pos-
sible to translate his fatwa on the permissibility of Gcs into law in the Islamic
Republic, and thus facilitate gender confirmation surgery for transgender
people in Iran.!® However, as Najmabadi states, the law on Gc¢s in Iran was on
some occasions seen as being an attempt to disambiguate the sexual identi-
ties of homosexual people in heteronormative terms.2? Despite her impres-
sive examination of the fatwd, Najmabadi does not investigate the internal
legal-hermeneutical process that Khumayni, as a mujtahid, pursued in order
to issue this fatwa. Moreover, given Najmabadi’s understanding of the fatwa,
“Khumayni’s overwhelming and exceptional political authority has overruled
even his own cautionary ‘prima facie’?! Based on her understanding of the
term “zgahir” in Khumayni's fatwa, and her translation of this as “prima facie,”

18  This fatwa will be discussed in Chapter 2.

19  Najmabadi, Professing Selves, 174. Najmabadi in her study uses “transsexuality” or “trans-
sexual” to address this group.

20 Ibid., 1.

21 Ibid, 175.
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Najmabadi comes to the conclusion that Khumayni was cautious, or not sure
enough, about his idea of the permissibility of Gcs in Islam.

However, scholars who are familiar with the Imam jurists’ style of issu-
ing fatwas would realise that Khumayn's fatwa on the permissibility of Gcs
in Islam has been issued with certainty, and thus, unlike in Najmabadi’s
understanding, there is no indication of caution (éftiyat) in his fatwa. In fact,
Najmabadi’s translation and understanding of Khumayni's term zahir is not
correct. In the context of issuing fatwa in Imamiyya, zahir does not imply cau-
tion at all. Whenever a Shi‘i jurist uses the technical term zahir in a fatwa, it
simply means the jurist is issuing the fatwa without caution, based on proofs
or evidence founded on deep study of the Islamic original sources. In the
context of (neo-)traditional Imami scholars, if jurists have deeply examined
Islamic sources but could not come to a certain conclusion regarding a given
case, and thus the case is still doubtful for them, they must use the term ihtiyat
(caution/the cautious course of action) or the term ahwat (the more cautious
course of action), etc.22 In this way, these jurists show that they could not find
enough proofs from the Islamic legal sources to formulate a legal ruling on that
specific case.

Returning to her examination of the fatwq, it is crucial for Najmabadi to
discuss whether Khumayni's fatwa could implicitly open a door for the per-
missibility of homosexuality in Islam, too. Therefore, in her discussion with
Kariminiya, she carefully raises several questions in regard to transgenderism
and the implications of the fatwa for gcs. She asks Kariminiya whether trans-
gender people have the right to live as “the other sex/gender.” In response to this
question, Kariminiya distinguishes between the religious point of view and the
active law of the country. Applying the principle of necessity, Kariminiya adds,
“it is permitted to live trans-dressed [mubaddal-pushi], as long as the purpose
of such cross-dressing is to cure their condition and get better, and as long
as they do not engage in same-sex playing.”?® However, from a legal point of
view, Kariminiya believes that “the legal certificate is not specific, though some
transsexuals have shown me letters giving them permission to trans-dress. The
letters are to prevent the police from harassing them. Such permissions are
transitional, to enable transsexuals to have a chance to reflect over their situa-
tion; the LMoO1I [Legal Medicine Organization of Iran] cannot give someone a
permanent permit.”2*

22 See Makarim Shirazi and ‘Aliyan Nizhad, “Ma‘ni-yi wazhi-ha wa istilahat-i fighi.”
23 Najmabadi, Professing Selves, 180.
24  Ibid., 180-81.
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Najmabadi, pursuing Kariminiya’s logic, then asks: if, based on the princi-
ple of necessity, transgender people are permitted to live transgendered lives,
why should having sexual activity with someone of their own sex be forbid-
den? Can one not argue that having same-sex sexual practice is also permit-
ted as a matter of necessity? Kariminiya strongly rejects this point and claims
that “having sex is not a need, the lack of the satisfaction of which would be
life-threatening.”2>

To advance the discussion, Najmabadi insists on her point and asks a more
challenging question: if transgender people can be granted the right to have
a transgender lifestyle, why should homosexual individuals be denied per-
mission to have a homosexual lifestyle according to Islamic law? Kariminiya
does not tolerate this matter at all and believes in a “a Great wall of China”
(to use his own phrase) between transgender and homosexual people (or
same-sex players [hamjinsbazha] in Kariminiya’s words).26 According to
Kariminiya, in Islamic law the former, namely a transgender lifestyle, is not
explicitly prohibited and thus is allowed, while the latter, namely a homosex-
ual lifestyle, is against God’s commands to avoid /iwat (male-male intercrural
or anal intercourse, according to Imami jurists) and sihdq (female same-sex
sexual practices by touching each other’s genitalia, according to Imami
jurists). For Najmabadi it was important to point out such similarities and
see whether Shi‘i legal discourses could deal with homosexuality in the same
way they deal with “transsexuality” However, despite Najmabadi’s effort to
draw Kariminiya’s attention to the similarities between transgenderism and
homosexuality in some respects, according to sexological and psychological
discourses, Kariminiya insists on the idea of a “great wall of China” to dis-
tinguish between these two categories, and thus “cannot afford to [further]
engage in” discussion.?”

3 Marriage and Equality in Islam: Three Contemporary Approaches

What Najmabadi has tried to complicate in her discussion with Kariminiya,
that is, to challenge his imaginary “great wall of China” to distinguish between
transgenderism and homosexuality by asserting that the latter is deemed
to be prohibited in Islamic law while the former is regarded permissible, is
highly essential and, in fact, this is also the principal concern of the present

25 Ibid., 181.
26 Ibid., 185.
27 Ibid., 186.
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study. However, for the time being, before advancing the debates on discur-
sive spaces about (im)permissibility of homosexuality in contemporary Shi‘i
law, let us pause for a while and reflect on the following question which is
often amplified by traditional Muslim scholars or preachers. They argue that
the mere convincing reconciliation between homosexuality and Islam does
not suffice to actually legalise homosexual relationships in Muslim societies.
This is because any licit sexual relationship, in line with Imami jurists, must
be framed and practised within the Islamic marriage contract (‘aqgd al-nikah),
whether a permanent marriage or temporary one (mut‘a). Concerning these
scholars’ view, sexual relationships outside marriage, whether these happen as
a consensual sexual practice or non-consensual sex (namely rape according to
modern terminology), are called zina (fornication or adultery).28 Therefore, in
order to make homosexual relationships acceptable, one needs to reconstruct
the Islamic marriage structure by introducing an institution of marriage which
can also accommodate homosexual relationships.

On the other hand, we should recall that the present study regards homo-
sexuality as an egalitarian way of life between same-sex peers which presumes
sameness and mutuality in terms of social status, sexual desire, and choice
of partner. Thus, such relations may categorically happen between two adults
who have a mutual sexual attraction to same-sex partners, who choose to con-
sensually practise same-sex sexual relationships, and who identify as homo-
sexual men or women. According to this conceptualisation, homosexuality
is based on equal and consensual sexual relationships. Therefore, any homo-
sexual marital contracts should be framed in an egalitarian mode. If this is
the case, one might then wonder how this study can justify an equal or egali-
tarian homosexual marriage from within Islamic law or primary sources. This
question is essential, bearing in mind that, according to the dominant andro-
centric understanding of Islamic legal sources presented by various Muslim
legal schools, marriage is commonly articulated as a non-egalitarian contract
between men and women which mainly represents gender inequality in favour
of the male partner.

The issue of marriage inequality in Islamic law has been discussed and cri-
tiqued by Muslim feminists at great length. Ziba Mir-Hosseini remarks that the
conceptualisation of gender and sexuality as proposed by the classical jurists
can be seen in legal rulings on marriage and divorce in which “gender inequal-
ity is taken for granted.”?® Quoting several classical jurists from both Sunni and

28  See Azam, “Competing Approaches to Rape in Islamic Law,” 328 and Sexual Violation in
Islamic Law.
29 Mir-Hosseini, “Islam and Gender Justice,” 87.
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Shi‘i legal schools, Mir-Hosseini demonstrates that the classical legal texts, on
the one hand, regard marriage as a sales contract (although just “in form, not
in spirit”) and see the status of wives as parallel to that of female slaves, and
thus subject to the restriction of mobility and of fulfilling the sexual needs of
their husbands.3° This categorisation of marriage by classical jurists presents
women'’s sexuality as a property or commodity for their husband. On the other
hand, according to these texts, men are allowed to have up to four wives at one
time. Moreover, the classical legal texts presume that the power to divorce is
mostly, if not always, in the hands of the man. Given the aforementioned ele-
ments established by the classical jurists, Islamic marriage became a matter of
domination of males over females in Islam rather than an egalitarian union.

Similar to Mir-Hosseini, Ali argues that gender and sexuality in classical
Islamic law are regulated based on inequality between males and females.
She demonstrates sexuality and gender inequality in Islamic legal tradition in
several respects. According to her, the Islamic legal tradition has framed mar-
riage as a contract for “an exchange of lawful sexual access to dower, and con-
tained sexual availability for support.”3! She further elaborates on this issue by
pinpointing the male’s dominion (milk) over his wife as the central element
of marriage in Islam to the extent that classical jurists have explicitly dis-
cussed the similarity between wives and slaves or between marriage and trade
exchanges. As Ali states, the classical jurists’

central notion about marriage was that the marriage contract granted
a husband, in exchange for payment of dower, a form of authority or
dominion (milk) over his wife’s sexual (and usually reproductive) capac-
ity. The same term, milk, was used—though with a somewhat different
semantic range—for ownership of a slave. It was the exclusive milk
over a particular woman—as a slave or as a wife—that rendered sexual
access licit.32

Although marriage in classical legal notion was necessarily based on consent,
meaning that both contracting parties have to agree on the marriage contract,
this does not mean that it was always based on consent expressed by the bride
and groom.33 On some occasions, if the bride or groom or both were minors,

30  Mir-Hosseini, “Islam and Gender Justice,” 88—89 and “Sexuality and inequality,” 130—32.
31 Ali, Sexual Ethics and Islam, 13.

32 Ali, Marriage and Slavery, 6.

33 Ibid,, 3. See also Azam, Sexual Violation in Islamic Law.
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their guardians could give consent for the marriage.3* More broadly, the tradi-
tional legal system, as Ali notes, devalues mutual consent as a necessary ele-
ment of ethical or lawful sexual relationships in Islam.3> Moreover, following
classical Islamic law, males were allowed to legally enjoy licit sexual relation-
ships with their female slaves or concubines without marrying them, which
further demonstrates that female slaves were considered objects for the sex-
ual desires of their owners, and thus had no choice but to respond to their
owner’s sexual demands. In addition, divorce is another aspect that explains
gender inequality in classical Islamic law. Although there are various forms
of divorce in Islam, the authority and power to divorce in its common form,
whether revocable (raj%) or irrevocable (ba@’in), is unilaterally given to the hus-
band by the classical legal tradition.3¢ This means that the wife’s consent is
not required, to the extent that divorce can even be performed without her
receiving prior notification, according to the majority of the classical jurists.
In brief, it appears that in Islam, marriage and licit sexual relationships lead to
gender inequality and subjugation of females by males, as does a divorce in the
sense that classical jurists articulate by giving husbands the power to control
and save the marriage contract or dissolve it.

Considering these critical observations, the question now is whether mar-
riage in Islam is inherently a non-egalitarian relationship between peers. In
another words, one may wonder whether there are no alternative interpre-
tations of Islamic primary sources on marriage which can be susceptible to
gender equality. If so, then one might wonder whether Islamic marriage
is a non-egalitarian relationship not only in the sense that patriarchal clas-
sical jurists have articulated, but also in the sense which marriage has been
addressed in the Islamic primary sources, namely the Qur'an and sunna. If one
believes that marriage inequality is only one interpretation of Islam which
happens to be androcentric, this means that Islamic marriage is not inherently
non-egalitarian, and thus that Islamic texts are open to alternative interpreta-
tions of marriage based on a notion of equality. However, if one holds that mar-
riage is a non-egalitarian contract according to the Islamic primary sources of
the Quran and sunna too, then it implies that marriage in Islam is inherently
based on inequality.

34  Carolyn Baugh provides a nuanced discussion on the marriage of minors in classical
Islamic law and the way in which it shaped the early Muslim societies (see Baugh, Minor
Marriage in Early Islamic Law).

35 Ali, Sexual Ethics and Islam, xxiii.

36  Ibid., 26—27.
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This question is highly important and needs to be dealt with before further
advancing the discussion on homosexuality in Islam. However, there is no easy
response to this issue as various groups of scholars each take different posi-
tions on this topic. The various approaches to this issue can be categorised in
three different groups as follows.

The first group of scholars, mostly traditional jurists, uphold the idea that
marriage inIslamis essentially unequal. Thisis because, in their view, the Qur’an
and sunna do not promote the modern (Western) concept of equality but of
justice. According to this approach, justice is thus the core element of Islamic
teachings as it posits everyone in their suitable, albeit hierarchically-ordained,
position.3” According to this approach, there exist unequal and hierarchical
relationships between men and women in various public and individual con-
texts, including marriage, in Islam. Given this view, Islamic marriage seems
to be an inherently unequal relationship. Therefore, it is not the androcentric
patriarchal jurists’ understanding of Islamic sources which articulates mar-
riage as an unequal relationship, but the revelatory sources, too, regard mar-
riage as such.

The second group consists of mainly feminist scholars who argue that gen-
derrelated issues in Islam are not primarily based on inequality.38 Thus, Islamic
marriage, too, is not inherently an unequal relationship. In this approach, the
articulation of marriage as an unequal union by classical legal jurists is only
one interpretation of marriage which represents “the world in which their
authors lived, a world in which inequality between men and women was the
natural order of things, the only way to regulate relations between them.”3?
According to these scholars, sexuality and gender inequality are not provoked
by Islamic revelatory sources. Instead, the ‘spirit’ of Islamic sacred texts pro-
motes equality between male and female, and thus supports an egalitarian
form of marriage too. Therefore, beyond the lenses of the classical androcen-
tric exegetes and jurists, Muslim scholars should revisit the revelatory texts on
marriage, gender, and sexuality directly to reinterpret such texts in accordance
with equality and egalitarian norms.

Leila Ahmed, in her eloquent historiographical study, argues that most of
Islamic law, in particular those parts concerning women and gender topics,

37  Badawi, Gender Equity in Islam.

38 See, for example, Barlas, Believing Women in Islam; Mir-Hosseini, “Islam and Gender
Justice” and “Sexuality and inequality”; Mubarak, “Breaking the Interpretive Monopoly”;
Sardar Ali, Gender and human rights in Islam; Shaikh, “Exegetical Violence” and
“Transforming Feminism.”

39  Mir-Hosseini, “Islam and Gender Justice,” 87.
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was not necessarily Islamic.#? In fact, many laws have been taken by Islam and
the classical jurists and exegetes from pre-Islamic Arabian or other surround-
ing cultures. For example, the common notion of marriage in Muslim societies
which has been articulated and enforced by various Islamic legal schools is not
an invention of Islam, but one form of various kinds of marriage which existed
in pre-Islamic Arabia: a type of marriage known as “marriage of dominion”
according to which marriage resembled a sales contract, and thus would result
in a woman becoming more like the property of her husband.

Yet Ahmed believes that one should not jump to any conclusions about gen-
der injustice or inequality in Islam based on such understandings of Islam. This
is because, as she notes, two different oppositional aspects of Islam need to
be considered before any evaluation of Islamic teachings on gender (in)equal-
ity. On the one hand, there is the aforementioned pragmatic approach repre-
sented by Islamic legal traditions which is dominantly androcentric. On the
other hand, there exists an ethical approach to Islam which is “stubbornly
egalitarian.”# Although the tensions between these two approaches can be
found even in the Qurian, the ethical view which promotes gender equality,
as Ahmed suggests, is the essential message of the Qur’an as it is addressed
by several verses of this text, including Q. 2:228, where the Qurian calls for
equal rights and responsibilities for both men and women.*? Therefore, the
dominant misogynist legal tradition which pinpoints the subordination of
Muslim women in society should not be regarded as the final outcome of
the Quranic teachings. According to Ahmed, this also does not represent the
Prophetic tradition, meaning that it does not picture the way in which the
Prophet structured the early Muslim society of Medina.*3 Therefore, Ahmed
suggests Muslim feminists should be self-critical, be aware of their historical
and political power, resist the unjust Islamic laws imposed by Muslim males
and, instead, promote an egalitarian ethical approach to Islam, as it is the spirit
of Islam, vis-a-vis the patriarchal legal tradition. She hopes that in this way the
androcentric or misogynist Islamic legal tradition will modify itself and adopt
more equal gender norms.*+

40 Ahmed, Women and Gender in Islam.

41 Ibid., 63.

42 Ibid., 64—78.

43  Ibid, 56 and 72-73.
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as the core message of this religion. Therefore he offers a similar approach, albeit with a
different strategy, and suggests Muslim scholars should have ‘conscientious pause’ about
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Mir-Hosseini, building on Ahmed’s doctrine about Islamic ethical egalitar-
ianism, holds that the Islamic legal tradition contains a number of inconsist-
ent notions of gender. This point represents a clash between Islamic revelatory
texts, in particular the Qurianic “ethical egalitarianism as an essential part of its
message,” and the androcentric “context in which this message was unfolded
and implemented.”*> Based on this tension, as Mir-Hosseini puts it, each
group, whether proponents of gender equality or opponents of this approach,
could argue for the accuracy of their understandings by addressing the texts of
the Qur'an. Moreover, according to Mir-Hosseini, one should also know that
the classical and modern traditional legal constructions of gender norms are
not only implausible in modern times but also cannot be legally justified on
Islamic grounds which essentially advocate gender egalitarianism.

According to Mir-Hosseini, gender inequality in classical or traditional
juristic discourse comes from two different sets of (inaccurate) assumptions.
First, from the patriarchal ideology of pre-Islamic Arabia, as discussed by
Ahmed—the “marriage of dominion” whereby a woman becomes essentially
her husband’s property. The second set of assumptions consists of several phil-
osophical, social, and legal postulates which imply that women are inferior
and made of, and for, men. These assumptions in fact shaped the classical
jurists’ understandings of revelatory texts as fixed and non-malleable teach-
ings of Islam.

While the Quran’s essential goal is to promote gender equality and shift
the pre-Islamic patriarchal norms in an egalitarian direction, Mir-Hosseini
argues that classical jurists seemingly neglected this central message of the
Qur’an, namely equality. Therefore, relying on the patriarchal ideology, they
reproduced the pre-Islamic norm of women’s subjugation and, by maintain-
ing the above philosophical, social, and legal assumption of the superiority
of men, they undermined women’s ability to participate in the production of
religious knowledge and political activities in societies, and ultimately turned
their understanding of the sacred texts into permanent juristic principles and
legal rulings.

Given her distinction between Islamic legal tradition and Shari‘a law (as
represented in the Quran and sunna), Mir-Hosseini advocates the idea that
Islamic primary texts are open to alternative interpretations which can com-
ply with gender equality. Thus, the patriarchal or misogynist understanding of
classical jurists is only one interpretation of the Islamic revelatory texts, which
happens to be unjustified. Therefore, she urges Muslim scholars to return to
the Islamic sacred texts and try to reinterpret them based on the principal aims

45  Mir-Hosseini, “Islam and Gender Justice,” 87.
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of Islamic teachings, namely justice and equality. For the last few decades, as
she indicates, Muslim feminist movements have played a significant role in
this matter. They are, according to her, in fact, part of the Muslim reformist
movement. Thus, in seeking gender equality in Islamic law, they have built
on the studies of the earlier reformists, such as ‘Abduh and Fazlur Rahman.
Mir-Hosseini, while endorsing this strategy, advises Muslim feminists to
actively engage with current Muslim reformist scholarship. In particular, she
refers to Abdulkarim Soroush’s epistemological view on the evolution of reli-
gious science as highly relevant to this matter. According to Soroush, religious
science is a production of humans, and thus subject to change, expansion,
and contraction.*¢ This approach, according to Mir-Hosseini, provides femi-
nist scholars with additional theoretical frameworks to reconcile Islam “with
rationality and with contemporary notions of justice and women’s rights.”#”

In the same line of reasoning, several other feminists who believe in this
approach have engaged in the Islamic exegesis scholarship and have gone on
to closely read the texts of the Quran independently to provide alternative,
non-patriarchal interpretations of those verses that seemingly imply inequal-
ity on sexuality and gender-related issues such as marriage, polygamy, and
divorce. For example, Barlas strongly argues that the Islamic sacred texts do
not accept any kinds of patriarchal or “father-rule” form for sexual or gender
inequality.*8 In contrast, as Barlas puts it, reading the Qur’an in its context and
in a “holistic way” leads us to the fact that the Qur’anic teachings “are rad-
ically egalitarian and even antipatriarchal.”#® Therefore, according to Barlas,
those verses which apparently imply inequality on issues such as marriage and
divorce should be read and reinterpreted in the light of the Quran’s essential
message, namely justice and equality.

Let us consider one such verse, namely Q. 4:34, which has commonly been
addressed by scholars who argue for gender inequality in Islamic marriage, and
see how this second group of Muslim feminists present alternative interpreta-
tions for this verse. Verse 4:34 apparently considers the husbands as “manag-
ers” (gawwamin) in family life and gives them permission to “beat” their wives
(wa-dribihunna) in the case of disobedience or disloyalty (nushiiz) of a wife to
her husband. Traditional exegetists’ and jurists’ readings of this verse suggest
that the Quran has given the males superiority over women to manage their
lives and women must obey their husbands. However, several Muslim feminists

46 See Soroush, “The Evolution and Devolution of Religious Knowledge.”
47 Mir-Hosseini, “Islam and Gender Justice,” 101.
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hold that the interpretations of the Qur’anic terms gawwamaiin as managers,
nushuz as disobedience of the wife to her husband, and wa-dribiuhunna as
beating or striking the wives are absolutely misleading. For instance, Wadud
and Hassan interpret the term gawwamiin as breadwinners which then means
that this Qur'anic statement, addressing males as the gawwamun over women,
should be translated as “males must provide the livelihood and financial sup-
port for their families.”>° Asma Barlas agrees with Wadud’s and Hassan’s under-
standing of the concept of gawwamiin and states:

even though the Quran charges the husband with being the breadwin-
ner, it does not designate him head of the household, especially as the
term has been understood in Western feudal cultures. Such a designation,
I argued earlier, was contingent on traditional patriarchal definitions of
the father-as-husband and the husband as-father, to which the Quran
does not adhere. And while most Muslims believe that men are the head
of their households, the Quran itself does not use this concept or term to
speak about either husbands or fathers.5!

Regarding the term nushiiz, Wadud remarks that the Qur'an neither commands
Muslim women to obey their husbands nor does it suggest that being obedient
to the husband makes a Muslim woman a better woman or a better Muslim.
Therefore, according to Wadud, interpreting this notion as disloyalty and dis-
obedience of women to their husbands is entirely out of the context and lan-
guage of the Qur'an. Instead, the term nushiiz here addresses a general point
concerning marital disorder and the way in which this should be resolved.
Finally, regarding the notion of wa-dribithunna, Wadud explains that the verse
might mean “to strike the wives” but at the same time it implies “to set an
example” for this action. This means that the Qur’an is putting severe restric-
tions on a commonly practised behaviour of males in a society that husbands
would repeatedly and intensely strike their wives. Regarding this context, the
verse should be read “as prohibiting unchecked violence against females. Thus,
this is not permission, but a severe restriction of existing practices.”>?

Barlas upholds that the best interpretation of the concept of wa-dribuhunna
is “to prevent the wives from going outside of houses” or “to hold them in

50 See Wadud, Qur'an and Woman; Hassan, “An Islamic Perspective.”

51 Barlas, Believing Women in Islam, 187.

52 Wadud, Qur'an and Woman, 76. Wadud however, in her later scholarship, provides a sub-
stantially different critical understanding of this verse which is more similar to the third
approach discussed here (see Wadud, Inside the Gender Jihad).
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confinement.”3 Therefore, she concludes that this verse does not permit “ran-
dom acts of violence.”>* More importantly, according to her, this understand-
ing is consistent with the Quranic advice “to husbands to deal kindly with their
wives, even those who are their enemies or whom they hate.”3> Mubarak also
presents a similar translation for this concept. According to her, wa-dribithunna
means “to create an effect upon the wives” by “employing the means ordained
for conflict resolution: counselling and then sexual abandonment.”¢ This con-
cept, as Mubarak notes, is an emphasis of the first two prescriptions mentioned
earlier in this verse, namely counselling and sexual abandonment. According
to her, this understanding of the concept wa-dribiihunna can accurately reflect
the spirit of the Qurianic teachings about God’s justice as well as gender equal-
ity. Proposing a type of interpretation called “a tafsir of praxis”, Sa‘diyya Shaikh,
however, instead of proposing an alternative interpretation for the notion of
wa-dribuhunna, in the case of nushuz, argues that what is addressed in Q 4:34
is not essentially a prescriptive direction to permit husbands to beat their
wives. Rather, it describes the context in which this verse was revealed, namely
the seventh century Arab peninsula.

To sum up, this group of scholars upholding justice and equality as the cen-
tral and spirit of Islam, generally believe that the sacred texts have been misun-
derstood and misinterpreted in an androcentric manner. Therefore, we need to
correct such misunderstandings and provide alternative interpretations of the
texts which are compatible with equality.

The third approach belongs to those feminist scholars who (while acknowl-
edging that the classical exegetes’ and jurists’ interpretations of the Islamic
revelatory texts are androcentric and, on some occasions, even misogynistic)
argue that the classical jurists and exegetes are not the only ones who should
be considered culprits in this regard. There are, as this group observes, ele-
ments of injustice and inequality in the sacred texts, too, which means that the
Qur’an, for instance, should also be considered responsible for its own exegesis
and misreading. According to this view, the second approach, which consid-
ers the revelatory texts as non-patriarchal and as advocating gender equal-
ity is simplistically apologetic,5® uniquely based on the Qurianic texts while
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ignoring the tradition,?® and selective.5? On the contrary, the third approach,
as Chaudhry elucidates, argues for “a complex relationship with history that
neither binds us to it nor rejects it completely.”®! It also considers the texts,
whether revelatory texts or legal-exegetical traditions, in their entirety.

Farid Esack is one such scholar who upholds that the very nature of the
Quran is on some occasions androcentric. Thus, Muslim scholars have no
choice but to face and concede this fact. Therefore, according to Esack, not
only does patriarchy exist in classical interpretations of the Qur’an but also
the Qur’an itself is androcentric.52 Esack agrees with the previous approach in
that the relations between the text and its context are significant as they influ-
ence our interpretation of the text. However, this relationship should be con-
sidered a constant interaction which still exists today. Therefore, regarding the
androcentric texts of the Qur'an, Esack suggests that in such cases, Muslims
should consider and prefer the modern context of gender justice and equality
and their values over unjust or androcentric texts of the Qur’an. Thus, they, as
Esack suggests, should reject the sacred texts or the literal meaning of the texts
in such occasions. For example, in the case of Q. 4:34, which seemingly permits
husbands to beat their wives, Esack holds that Muslim individuals should not
apologise for this androcentric text, but they must “consciously depart from
the letter of the text.”63 This point goes well with Esack’s general approach
concerning Islamic liberation theology according to which any revelatory texts
which do not cohere with equality and justice need to be dealt with critically
through hermeneutical tools. Thus, such texts first need to be contextualised
and reinterpreted. If the problem cannot be resolved this way, the validity of
such revelatory texts for our time should be rejected by claiming that these
texts are abrogated.5*

Alj, on the one hand, accords with Esack on this point that the sacred texts
per se might imply androcentric statements or contents.®> On the other hand,
she agrees with Moosa and upholds the idea that looking for modern notions
of gender egalitarianism in the revelatory texts or in the classical jurists’ dis-
course might be pointless as the Qur'an and classical jurists do not share the
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modern concerns in regard to equality and justice.%6 Therefore, Ali warns
Muslim reformist and feminist scholars to avoid “[s]implistic invocations of
justice and equity” as they are not sufficient without observing the changing
dynamics of these concepts, their meanings, and their implications for various
Muslim societies and cultures in the past and present.5” Moreover, Ali suggests
that the Qur'an and sunna should not be seen as an Islamic legal manual “to be
applied literally in all times and places but as sources of guidance for Muslims
in transforming their societies in the direction of fairness and justice.”68 In
other words, the Qur’an and sunna should be regarded as a revelatory source
which “captivates and engages hearts and minds.”®® The texts guide Muslim
individuals to the right path and they remind them of the existence of God
who created the universe and has mercy and generosity.

Building on these points, Ali suggests that in the case of verses or Prophetic
traditions implying androcentric meanings—such as the texts in regard to mar-
riage, polygamy, divorce, slavery, and concubinage—feminist scholars should
not take egalitarianism as an inherent message of the Quran and sunna to
interpret these texts. Thus, they need to be cautious to avoid being “as blinded
by the commitment to equality, and the presumption that equality is necessary
for justice, as classical exegetes were by their assumptions about the natural-
ness of male superiority and dominance in family and society.””® According to
Ali, Muslim scholars do not need to always stick to the literal provisions of the
texts. Instead, to establish equality or justice, they would better depart from
the texts and reject the texts or the literal meaning of the texts. This is because,
in such cases “the only possible response is to suggest that the Qurlanic text
itself requires Muslims to sometimes depart from its literal provisions in order
to establish justice.””!

4 Marriage and Equality in Islam: Critical Reflections

The discussion so far attests that the debates on sexuality and gender equality
in Islam are contested, and there are no easy solutions to resolve the prob-
lem or to unite the various approaches on this matter. However, it seems that,
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unlike the first view, which in any sense may not be accepted according to
modern consciousness of equality between humans, the second and third
approaches share some similar concerns regarding sexuality and gender equal-
ity in Islam. Both believe that the essential message of Islam is the equality
of all humans in the sight of Allah. They also share that those revelatory texts
which apparently contain androcentric content should not be taken at face
value. However, they deploy different strategies to deal with this point: the
third approach suggests bypassing these verses or rejecting the literal mean-
ing of such texts; the second view, however, upholds that these verses should
be reinterpreted to adhere with justice and equality as the core message of
Islam. Finally, both approaches argue that the relation between the revelatory
texts and their context are influential interpretive elements which should be
constantly reconsidered by exegetes of the Quran and sunna in all periods.
However, the third approach conceives of the modern context as the ultimate
valid point to be taken into account, and thus a given sacred text, or its lit-
eral meaning and its historical background, should be rejected when there is a
disagreement between the given text and the modern notion or context con-
cerning a specific topic. On the other hand, the second approach complicates
the relation between the text and its context. Therefore, these commentators
critically consider the modern implications of a text along with the text and its
historical precedent in a holistic manner. They generally do not ignore or reject
the texts which are apparently androcentric. Instead, they present alternative
interpretations of the sacred texts to adhere to modern implications of justice
and equality.

Concurring with the critique made by scholars who advocate for the third
approach, the second view treats the sacred texts selectively, not comprehen-
sively, on some occasions. Moreover, proponents of the second view often
form their debates on gender issues around the Qur’an and abandon the sunna
or the Muslim juristic and exegetical traditions. These limitations might cause
the second approach to lose credibility both in the epistemic sense and on
the socio-cultural level, namely among Muslim communities and traditional
scholars. To avoid these two objections, the study in hand investigates the
topic of homosexuality in both the Quran and the sunna comprehensively.
Moreover, it also deals with Shi‘i legal tradition.

However, it should be noted that there exists a risk of falling into a polemi-
cal discussion in the above critique that the second approach does not debate
the legal-exegetical traditions, and thus the claim that “scholars who abandon
the tradition lose authority within their own communities.””? This is because

72 Chaudhry, “The Ethic of Marital Discipline,” 124.
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the second group can polemically argue that, according to the third position,
whenever one is of the opinion that a given sacred text does not cohere with
the end of justice and equality, one can reject the texts or the literal meaning of
sacred texts or claim that the text has been abrogated. In fact, the hermeneu-
tical methodology applied by the third approach allows Muslim individuals to
not follow a revelatory text or believe in the abrogation of a given text, presum-
ably without providing any authentic fadith report from the Prophet in terms
of its abrogation.”® This problem has clearly cost the third approach authority
and credibility among Muslim traditional scholars and communities. Bearing
this in mind, the following polemical question would then arise: regarding the
weaknesses of both positions, which attitude risks losing its credibility among
Muslim scholars and communities the most? The third position, which argues
for the rejection of the revelatory texts on some occasions and the abrogation
of sacred texts on other occasions to live in fidelity with equality and justice?
Or the second position, which rejects the androcentric juristic tradition and,
instead, deals with the texts directly in order to reinterpret them in accordance
with equality and justice?

Yet, there is another—in my view polemical—objection to the second
approach made by Farid Esack, namely that the second approach is simplis-
tically apologetic. This point does not sound accurate or even meaningful to
me. In fact, it seems naive to call an academic endeavour, such as the works of
Barlas, Mir-Hosseini, and Mubarak, which are generally accepted as academic
contributions to modern scholarship, ‘apologetic’ simply because we do not
agree with the approach, arguments, or with the methodology used. Moreover,
these scholars can simply turn over this objection to the third approach, and
argue against it as an apologetic view in a different respect. This is because,
they might argue, this position finds excuses to reject a sacred text, and believe
in the abrogation of a given text, without providing convincing evidence, and
in general, by committing “violence against the texts.””# In other words, the
other camp can polemically argue against the third position that this view uses
the excuse of defending the core message of Islam, namely equality and justice,
but it does not take enough responsibility for reinterpreting the texts. Instead,
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once these critics believe a given text does not cohere with their understand-
ing of equality and justice, the text then should be rejected.

Nevertheless, I am not in a position to argue for one view over the other in
this study. Therefore, I am not going to examine the epistemic or methodolog-
ical credibility of these two approaches. Nevertheless, as an individual who
was born and raised in a Muslim society, as well as someone who has been
trained traditionally in Islamic revelatory, exegetical, and legal texts, I venture
to express my inclination to the second approach both by my instinct and by
virtue of my professional point of view. Therefore, concurring with the second
approach, I hold the sacred texts to be in accordance with justice and equality,
on the one hand, and believe that the classical or traditional interpretations
of the texts are often androcentric or patriarchal. In fact, the basis of my study
on homosexuality in Imamiyya is grounded in this approach, and on the fact
that the classical or traditional jurists’ androcentric understanding of the texts
is only one interpretation of the sacred texts (not of the texts per se). Such an
interpretation shows the socio-cultural conditions of the world in which these
jurists lived; a world in which the only way to regulate relations between men
and women was believed to be to order society based on inequality and the
superiority of males.

I agree with Ahmed, on the view that the spirit or core message of the Qur'an
is its ethical values. Therefore, based on the Qur’anic ethos, equality and jus-
tice in the universe and between humans are the most significant purposes of
life to the extent that the Qur’an, as Ahmed notes, is “stubbornly egalitarian.””5
Thus, all other aspects of Islamic teachings, including Islamic law on gen-
der and sexuality, should be understood in the light of justice and equality
or, broadly speaking, of Islamic morality. However, it is the responsibility of
interpreters to be aware of their task while engaging with the texts and to read
them based on the spirit of Islam, the historical contexts of this revelation, and
proper hermeneutical tools, in order to carefully and critically read the text in
a holistic approach, as Barlas suggests.

I indeed subscribe to the third approach on this point that any texts, includ-
ing the sacred texts, are responsible for their misreading. However, as shall
be elaborated in the following chapter, it should be noted that a text should
be held accountable for being misread unless the text includes guidelines for
being understood correctly. In this case, the texts cannot be blamed for being
misread, and, instead, the exegetes, who practise the act of interpretation,
should be held responsible for any misreading of such texts.

75  Ahmed, Women and Gender in Islam, 63.
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Concerning the Quranic hermeneutics, as Barlas eloquently elaborates,
there are guidelines in the Qurian itself which may lead exegetes to the best
or most accurate meanings, if they follow the guidelines.”® In fact, the Quran
(41:40) anticipates the possibility of being misread, whether because of the
moral failure (Q. 2: 174) or hermeneutical destruction (Q. 6:91 and 15:90-93),
and also condemns such misreading and warns that readers who do not speak
of the whole truth and read the texts of the Quran selectively rather than
holistically will risk a severe punishment after death. Moreover, according to
the Qur’an (5:41), interpreters must not change the word of God from its right
context, namely its time and place. They must not accept the unclear verses
over the unambiguous content nor seek to establish disputes and controversy
in the Quran (Q. 2:1176). Above all, the Qur’an explicitly divides its texts into
two substantial types: those with decisively clear meanings (muhkamat) and
others with allegorical or ambiguous content (mutashabihat). The muhkamat
are the core and substantial message of the Qur’an, and thus readers, in line
with the guidelines offered by the Qur’an, must understand other verses in the
light of the muhkamat because only those whose hearts are perverse will wish
to follow the ambiguous or unclear verses without returning first to the deci-
sive texts of the Qur'an. Such people do so because, as the Qur’an presses, they
are seeking dissent or, while seeking their own interests, they wish to interpret
mutashabihat without considering their complicated textual and contextual
indicators. In sum, as Barlas notes, “the Qur’an not only anticipates the pos-
sibility that we will misread it, but it also attempts to avert this possibility by
advocating some textual/moral strategies and cautioning against others.””

Given the above principles, in particular the last point addressed by the
Qur’an, namely the decisive and ambiguous texts, it is not hard to consider
verses of the Quran containing equality and justice between humans as the
core or decisive message of the Qur’an, and thus reinterpret those verses as
apparently implying inequality between women and men (in particular regard-
ing marriage, polygamy, and divorce), as proponents of the second approach
have contended. Here we can recall the earlier debates on alternative reinter-
pretations of Q. 4:34 presented by several feminist scholars.

In the case of slavery and concubinage, it is also a matter of dispute as to
whether the revelatory texts are advocating such behaviours or rejecting them
entirely. A number of scholars have demonstrated that slavery is not accepted
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in Islam as it is unjust towards humanity.”® According to them, the Quran
implicitly addresses the idea that slavery is not permissible, although Muslim
individuals and classical jurists simply neglected the issue or did not observe
it in the past due to their socio-cultural circumstances. Inspired by this view,
Syed further elaborates on the point of concubinage in Islam and notes that
sexual relationships between Muslim males and their female slaves were never
permissible without marriage according to the Qur’an. Therefore, in his view,
the idea that classical jurists gave permission for sex with female slaves was
based on an incorrect interpretation of Q. 23:6, which seemingly permits sex-
ual relations between a male slave owner and his female slave.”

Given the principles and the guidelines discussed earlier, there are still
other strategies for dealing with sexuality and gender inequality in Islam. One
such strategy is grounded in the belief that Islamic teachings can be either
permanent or time-bound. The essential Islamic teachings such as monothe-
ism, worshipping God, praying, fasting, and universal moral values like justice
and equality, should be seen as eternal Islamic rules. Aside from these kinds
of teachings, other legal rulings are subject to modification and adaptation to
various times and places. This is what Fazlur Rahman calls the role of time and
place, or the role of the historical context of the Islamic revelation, in relation
to understanding Islam. Relying on this principle, Rahman argues that the aims
of God and the Prophet were to entirely abolish both slavery and polygamy due
to the harmful nature of these behaviours.8? However, it was not possible for
the Islamic revelation to eradicate these institutions at once due to the strong
patriarchal, misogynist, and slave ownership cultures of the seventh-century
Arabian Peninsula. Therefore, the texts of the Qur’an, which were supposedly
revealed to be read, understood, and accepted by those people, should be
understood in relation to the socio-cultural circumstances of those who lived
at the time of revelation. This is why instead of immediately rejecting slavery
or polygamy, the Qur’an temporarily regulates the androcentric institutions of
polygamy and slavery, albeit in a manner that serves to orient them into more
fair behaviour.®! Such temporary legal rulings, contrary to the dominant clas-
sical jurists’ opinions, were not supposed to be considered permanent. They
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should ultimately move towards egalitarian rulings. This is why Muslims are
strongly encouraged to free slaves as part of worshipping God. According to
Islamic teachings, releasing slaves would in turn bring great rewards for an
owner’s hereafter. Mashhour notes “what is definitely clear in the Quran is that
all its texts encourage the release of slaves.”2 Moreover, according to Islamic
law, on various occasions of disobedience towards God, such as not fasting
in the month of Ramadan with no legal excuses, or perjury, or in the case of
unintentional homicide, manumitting slaves can be one option to compensate
such acts of disobedience or crimes.

The same line of reasoning can be applied to explain other apparently
unjust rulings of Islamic texts such as the ruling concerning females’ shares
of inheritance—commonly believed to suggest women should receive half of
their male siblings’ portion—or the rulings which allow husbands to control
their wives. For this latter case, Mernissi provides a similar explanation, argu-
ing that this was a temporary ruling derived from the patriarchal culture of the
time of the revelation. Muhammad was compelled to temporarily accept this
pre-Islamic ruling for the sake of promoting the essential message of Islam,
although this was a distasteful decision for him.83

As will be elaborated in the following, the feminist approach which argues
for gender and marriage equalities in Islam can also be seen to resonate in
the modern Imami legal discourse, though from a different methodological
perspective.

5 Marriage Equality in Contemporary Shi‘i Legal Discourse

As far as this study is concerned, I believe there exist several potential discursive
spaces in the modern Shi‘i paradigm of jitihad which can be applied to argue
for gender equality. One assumption in this paradigm is that the Islamic revela-
tions, namely the Qur’an and the authentic ahadith, are immutable. However,
as will be explained in Chapter 2, since Muslim scholars’ knowledge of Islamic
revelation is epistemologically restricted and fallible, their understandings of
Islamic teachings and laws might lead to wrong outcomes, and thus are poten-
tially exposed to ijtihadic change. Given this principle, Shi‘i jurists distinguish
between Islamic texts and jurists’ understandings of the texts.84 This is why
jurists generally hold that following the ijtihadic process might lead to a correct

82 Mashhour, “Islamic Law and Gender Equality,” 569.
83  Mernissi, The Veil and the Male Elite, 139.
84  See ‘Abidi Shahridi, Qaniin-i akhlag.
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legal ruling or could lead to extracting a wrong one. It does not necessarily
imply that jjtihad always results in an accurate legal ruling.

It will be addressed in Chapter 2 that the principle of justice is another essen-
tial assumption of modern Shi‘i legal scholarship. Although the traditional
Imami jurists’ interpretation of this principle does not always cohere with the
modern notion of egalitarianism, various contemporary Shi‘i jurists advocate
an interpretation of this principle which significantly leans towards promoting
egalitarian relationships between humans, including husbands and wives.85 In
line with these jurists, in the process of deriving Islamic law, the governance
of this rule over other jjtihdadic principles is obligatory both rationally and in
accordance with the Islamic revelatory texts. As Mutahhari remarks, this prin-
ciple is one of the cornerstones of Imamiyya, which, above all, should lead the
whole jtihadic process.86 Taking this rule as a leading principle, some jurists
practise new jjtihad to derive Islamic rulings concerning gender and sexuality
topics from the Islamic texts which lean towards adhering to modern notions
of equality and gender justice.8”

Moreover, Khumayni, as a contemporary jurist, has offered a principle in
his jitihad which the man himself outlined as “the role of time and place in
ijtihad.®® Despite various interpretations presented by his pupils,3° according
to Khumayni's own explanation of the principle, jitihad is dynamic when con-
sidering the two important factors of time and place. If a topic or case has
a special Islamic legal ruling in a particular time or place, the same topic or
case might receive a different legal ruling under different political, cultural,
or societal circumstances. This means ijtihad can adapt to cultural conditions,
which inevitably change over the passage of time and variation in place. This
rule makes the Islamic laws flexible over time and space or, in general, across
cultures. This meaning of the principle by Khumayni can be further justified
by reading his letter to one of his prominent pupils, Muhammad Hasan Qadiri.
Qadir1 critiqued Khumayni's fatwa on the permissibility of playing chess

85  See, for example, Mihrizi, “Adalat bi mathaba-yi qa‘ida-yi fighi”; Mutahhari, Barrasi-yi
ijmali-yi; Qabil, Qa‘ida-yi ‘adalat wa-nafy-i zulm; Sani‘i, Figh wa-zindagt.

86  Mutahhari, Barrasi-yi ijmali-yi, 27.

87  Mihrizi, “Adalat bi mathaba-yi qa‘ida-yi figh1,” 192—94; Qabil, Qa‘ida-yi ‘adalat wa-nafy-i
zulm, 113—46.

88  Khumayni, Sahifa-yi imam, 21: 289. As discussed earlier, a similar principle has been
presented by Fazlur Rahman. However, elsewhere (see Alipour, “Islamic shari‘a law”),
I explained that Khumayni presumably came to this conclusion independently while
struggling with the Iranian regime before the revolution and leading the country after it
as Supreme Leader.

89  Kamal al-Haydarl extensively elaborates on Khumayni’s doctrine on the role of time and
place in jjtihad (al-Haydari, Ma‘alim al-tajdid al-fighi, chap. 4,145-91).
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without gambling. Following Qadirt’s understanding of the ahadith, playing
chess is generally prohibited in Islam and cannot be permitted whether it is
for gambling or not. Before responding to this critique, Khumayni first strongly
expresses his dislike of Qadir’s outdated methodology for understanding the
sacred texts and Islamic law and then argues that this way of understanding
Islamic teachings would lead to obsolete results which cannot be used in our
modern time and civilization.

I should express my regret for the way you interpret the ahadith and
divine law. According to your letter, the use of alms tax (zakat) should be
only limited to needy people and those cases which are specified [by the
Qur’an and sunna], and thus it would not be permissible to use them for
hundreds of other cases that occurred in modern times ... and [according
to your understanding] the bounties (anfal), which are made permissible
for Shi‘i Muslims, imply that nowadays Shi‘i Muslims [under the name of
bounties] are allowed to destroy jungles or forests by modern mechanical
equipment; to demolish things which are necessary for the protection
and health of the environment, and thus put in danger the lives of mil-
lions of humans; while there would be no one who could [legally] pre-
vent them from their acts ... In brief, based on your understanding of the
akhbar and ahadith, the whole modern civilization must be destroyed
and people should live forever in the [primitive] huts or in deserts.?°

Yasuf SaniT and Muhammad Bujntrdi, both pupils of Khumayni, are two con-
temporary Imami jurists who advocate these principles and apply them in
their jjtihadic debates, in particular in debates concerning gender and wom-
en’s topics. Relying on the principle of justice, both Bujnurdi and Sani‘1 believe
in the equal financial compensation (diya) in the case of unintentional homi-
cide and equal retribution (gisas) in the case of intentional homicide for men
and women.”! Based on the same principle, these jurists also uphold that there
is no difference between men’s and women’s ability to serve as witnesses in
court.%2 To justify this legal opinion, in addition to the principle of justice and
equality, Bujnardi refers to the role of differences between our time and cul-
ture and the time and culture of seventh century Arabia in which women were
not as present in society as their male counterparts. Moving further towards

9o  Khumayni, Sahifa-yi imam, 21:149-50.

91  Bujnardi, “Hamsar-i duwwiam”; Sani‘, Figh wa-zindagt, 69—71, 96-97, and 137-39.

92 Bujnardi, “Hamsar-i duwwium”; $ani‘l, Huquq-i zanan wa-kiidakan, 47, and Majma’
al-masa@’il, 3: 275.



SEXUALITY, GENDER, AND MARRIAGE IN ISLAM 49

equality, Sani‘T upholds that women may also occupy the positions of jurists,
muftis, and judges.93

Concerning marriage and family law, Sani‘T’s juristic discussions and several
of his fatwas arguably show that, in his opinion, equality and justice are prin-
cipally conceded and advocated by the Quran and sunna. One such alterna-
tive fatwa of Sani‘ relates to polygamy. Unlike the dominant traditional jurists,
Sani1 believes that polygamy is strongly discouraged by the sacred texts due
to the fact that it is an unjust behaviour towards the first wife. Even if one
believes that polygamy is, after all, permissible in Islam, in $aniT’s legal opin-
ion, a man can marry a second wife only with the permission of his first wife
in the context of modern times and cultural conditions. Otherwise, the second
marriage legally cannot happen, so it is prohibited, and thus any sexual rela-
tions between the man and the potential second wife should be considered
illicit.4 On the same topic, Bujnurdi argues that polygamy addressed by the
Quran (4:3) was a temporary law and only related to specific individuals in
the early Islamic revelation during the time of the Prophet, and this law was
intended to provide for the care of orphans. In this specific context, to be able
to support such orphans, men could marry the mothers of the orphans. This
was a specific situation, particular to the time of the Prophet, and thus this law
no longer applies. Therefore, this legal ruling was neither a permanent nor a
general legal ruling for every Muslim individual.%

It is also notable that, according to S$ani1, mothers should be considered
guardians of their children and the custody of a child should also go to the
mother in the case of divorce.%¢ In the case of khul‘divorce—that is, if a woman
initiates divorce, and thus returns the dower (ma#r) to her husband—the hus-
band must divorce her immediately and there is no need for further agree-
ments between the spouses and the court according to Sani‘r’s legal opinion.%”
Concerning divorce, Imami jurists also suggested the following solution.
Women may initiate divorce simply by addressing this right in the marriage
contract. In response to a query on women’s rights to divorce, Khumayni issued
a fatwa on 29 October 1979, emphasising that

For women, the sacred lawgiver determined a plain solution by which
women may obtain the power to divorce. That is, if women specify in the

93  Sani, Huqug-i zanan wa-kudakan, 45—47.
94  Saniq, “Huqiq-i zanan wa-huqug-i bashar”
95  Bujnuardi, “Hamsar-i duwwiam.”

96 Sani‘, Figh wa-zindagi, 184-85.

97  Ibid., 333-66.
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marriage contract that they should be allowed to file for divorce, whether
absolutely or in some circumstances, ... then there would be no problem
for women to initiate divorce.98

Further, regarding the aforementioned verse 4:34, which several classical jurists
consider as a justifying means for a husband to beat his wife in case of the
disobedience (nushuz), Sanif, relying on the principle of justice, holds that
this verse does not imply that husbands are allowed to beat their wives due to
the wife’s disobedience to her husband. According to him, it likely refers to the
point that the husband should engage in foreplay with his wife and stimulate
her to prepare her for making love in order to resolve the controversy and fight
between themselves.%°

Pursuing the issue of disobedience (nushiiz), it appears that the classical
Sunni and Shi‘i jurists usually consider marriage as a contract between a man
and a woman according to which the man receives the right to licit sexual
access in exchange to dower (mahr) as well as the wife receiving financial
support (nafaga) in exchange for sexual availability to the husband during
the marital relationship. This means if the wife rejects her husband’s sexual
demands and does not make herself sexually available to him, she would be
considered as disobedient (nashiza), and thus the husband is allowed to cut
off financial support to her.

However, the classical approach is not the only legal view on this issue, at
least, in Imami legal discourse. Several post-classical Shi‘i jurists do not con-
ceive of marriage as an exchange of licit sexual availability (tamkin) for dower
or financial support.1° These jurists argue that the aforementioned common
legal view on marriage in Islam does not have evidence in the Quran and
sunna, and thus it is based on a widespread agreement (shuhra) among jurists.
As shall be discussed in Chapters 2 and 6, according to modern Imami legal
theory, shuhra or consensus of Muslim jurists on a given case is not a reliable
source from which to derive Islamic law on the case. Therefore, unlike the com-
mon view, the jurists al-Sabzawari (d. 1090/1679) and al-Bahrani (d. 186/1772)
uphold that marriage is a consensual contract between a husband and a wife
and once this contract occurs, the husband is obliged to financially support his
wife, although nushiiz, as al-Sabzawari asserts, might give the husband a right
to stop paying nafaga to his wife.1! Other jurists hold that, once a wife and

98  Khumayni, Sahifa-yi imam, 10: 387.

99  Sanif, “Tawdihi darbara-yi aya-yi 34 Stra-yi nisa’.”

100 For alist of jurists who argue for this point, See Muhammadj, “Tamkin.”

101 al-Bahrani, al-Had@’iq al-nadira, 25: 99-100; al-Sabzawari, Kifayat al-ahkam, 2: 297.
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a husband began to live together, the financial support of the wife applies to
the husband, and this legal ruling is not conditioned to the sexual availability
of the wife for the husband.1°2 The contemporary jurist Makarim Shirazi, in
response to a query about the legal rulings on the sexual availability of the
wife to her husband (tamkin) and the husband’s financial support of his wife
(nafaqga), states that these two legal rulings are independently regulated, and
thus they are not connected to each other.19% Therefore, one may arguably con-
clude that, given this view, in the case that the husband does not pay nafaqa,
the wife should still not avoid having sexual contact with her husband. In addi-
tion, if the wife, for whatever reason, avoids having sexual relations with her
husband, the husband is still obliged to pay nafaqa.

Consensual marriage is another topic that is disputed among Muslim schol-
ars. It is however important to first distinguish between two different stages of
consent: the first stage pertains to the agreement of both contracting parties
on the marriage contract; and the second stage relates to the mutual consen-
sual sexual practices during the marital relationships. In regards to the latter
type, the question is whether sexual relationship between a wife and a hus-
band, according to Islamic law, is based on consensual sex. In other words,
can a husband practise sexual activity with his wife coercively and without her
consent? To respond to this question, it is important to first briefly regard the
following issue.

The majority of Imami jurists uphold that it is a wife’s duty to fulfil her hus-
band’s sexual needs. However, there is an under-studied similar legal ruling
in Imamiyya which implies that the husband also must fulfil his wife’s sex-
ual demands, albeit with differences in time and quantity. To explain this last
point, jurists hold that the husband must fulfil his wife’s sexual need every
four months.1%4 Nevertheless, other jurists critiqued this understanding which
is based on a number of hadith reports. Shubayri Zanjani, a prominent con-
temporary jurist, argues that the main hadith on this topic is a report trans-
mitted from the eighth Imam, ‘Ali b. Masa 1-Rida.l% Given this report, the
husband cannot postpone having sexual relationships with his wife more than
four months. As Shubayri Zanjani notes, this hadith, however, does not ver-
ify that the husband must fulfil his wife’s sexual need only once in every four
months. Instead, the hadith, regarding its context, which describes a situation

102 See, for example, Araki, Kitab al-nikah, 745.

103 Makarim Shirazi, “Fatawa-yi ayatallah Makarim Shirazi dar mawrid-i tamkin.”

104 See Amirl, “Huqug-i jinsi-yi zan wa-shawhar dar islam.”

105 Shubayrl Zanjani, Kitab-i nikah, 5: 1483. The aforementioned hadith can be found in
al-Sadaq, Man la yahduruhu l-faqih, 3: 405, H. 4415.
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in which a person, who was mourning a loss, asked the Imam about how long
he might be allowed to postpone having sexual contacts with his wife; and the
Imam, assuming this person’s situation, responded that he may not be allowed
to postpone it for more than four months. This, Shubayri Zanjani remarks, does
not imply that a husband, without a convincing excuse, is allowed to avoid hav-
ing sexual relations with his wife for four months. Therefore, Shubayr1 Zanjani
concludes, the husband must fulfil his wife’s sexual demands when she asks
for sex, in particular if avoiding sexual contact with the wife causes her harm.
Moreover, according to the majority of contemporary Shi‘i jurists, the husband
must fulfil his wife’s sexual needs in case she expresses her fears of falling
into sinful sexual relationships if the husband avoids having sexual contact
with her.106

Having this point in mind, it is important to note that these two legal rul-
ings, concerning the sexual needs of the wife and husband, do not imply
that the husband or the wife is allowed to force the other partner into sexual
relations.97 In fact, it seems that these two legal rulings independently advise
the wife and the husband to respond to the sexual needs of the other partner;
otherwise, they would commit sinful behaviours in front of God by disobeying
his commands.!98 Nevertheless, this does not permit the husband or the wife
to coercively practise sexual activities with their partner. Having sexual rela-
tions, after all, needs mutual consent from both parties. Therefore, at least in
Imami legal discourse, it is not accurate to claim that sexual relations between
a wife and a husband may be non-consensual. Let us consider two fatwas on
this matter issued by the contemporary jurist ‘Alt Sistani:

Q. If a wife without any reasons avoids having sexual relations with her
husband, can the husband force her and practise sexual acts with her
without her consent?

A. Itis not permissible for a wife to avoid sexual contact with the husband
with no religiously legitimate (shar?) excuses. However, the husband can-
not practise sexual relations with her coercively and without her consent.

106 For contemporary Shi‘i jurists’ views on this issue, see Amiri, “Huquq-i jinsi-yi zan
wa-shawhar dar islam.”

107 See Muhammadsi, “Tamkin.”

108 Itis also commonly accepted in Imami law that the husband has the right to divorce his
wife if she continuously avoids having sexual relations with him without a convincing
excuse. The same right is preserved for a wife in the case that the husband, without a
convincing excuse, does not respond to his wife’s sexual demands. She can then ask for a
divorce in a court (see Amiri, “Huqaq-i jinsi-yi zan wa-shawhar dar islam”).
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Q. What are the Islamic boundaries on sexual relationships between a
husband and a wife? Which activities are permissible and which ones
are not?

A. A wife and husband can sexually enjoy each other and get pleasures in
any ways they mutually agree on.109

Finally, concerning the first type of consent, it is unanimously upheld by
Muslim jurists that both contracting parties must necessarily agree on the mar-
riage contract. However, as discussed, this does not mean that Islamic marriage
was always based on the consent expressed by the bride and groom. On some
occasions, as in the case that the bride or groom or both were minors, their
guardians could show consent for their marriage. Nevertheless, minor mar-
riage is contested in the modern Imami jitihad. Several jurists, such as Sani‘1,10
issued fatwas which go against the common juristic approach that considers
girls of the age nine religiously made-responsible (mukallaf), and instead imply
that girls before the age of fourteen are not mukallaf. Therefore, these jurists
argue that marriage with girls under fourteen is prohibited. Thus, the parents
of minors cannot marry their children to each other. According to these jurists,
although it is widely known that girls at the age of nine are religiously respon-
sible, Imami jurists have disputed this issue, and thus offered several differ-
ent ages, such as ten, eleven, thirteen, and fourteen, that could be applied in
this matter.

The legal opinions of contemporary jurists on the age of religious responsi-
bility of women and marriage are yet to establish the ideal age for sexual
relationships and marriage according to our modern conventions. Broadly
speaking, these contemporary jurists’ alternative approaches to gender issues
and women are still far from egalitarian notions of equality. However, their
scholarship demonstrates that discursive spaces do exist in the modern Shi‘i
ijtihad and this fact can potentially be applied to argue for an egalitarian
approach to gender and sexuality, including marriage. In fact, a number of the
contemporary Imami jurists, such as Kamal al-Haydari, are aware of these lim-
itations in Imamiyya. For example, in his extensive juristic lessons, al-Haydarl
argues that the rights given to women in the Qur'an and sunna are only min-
imum rights."! God and the Prophet indeed aimed to elevate these rights to
a maximum level. However, due to various cultural and societal considerations

109 Sistani, “Amizish (Nazdiki).” Emphasis added.

110 Sanif, Figh wa-zindagt, 305-16.

111 These lectures have been delivered by al-Haydarl as “Figh al-mar’a” in academic year
2017-18.
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this goal had not been met during the life of Muhammad, and thus it has
been postponed to be accomplished at a later stage by Muslims. According to
al-Haydari, this is still a religious obligation which commands every Muslim
individual to endeavour for a proper cultural and societal environment to
accomplish this task; to fulfil complete equality and justice between men and
women in Islam. Although al-HaydarT’s approach is still in the process of forma-
tion, it is firmly expected to generate an opening for dialogues between Muslim
feminists or reformists and contemporary Shi‘i jurists, such as al-Haydari and
Bujniirdi, in order to reform Islamic law on gender and sexuality, including
marriage law, based on egalitarian relationships.



CHAPTER 2

Modern Shi‘i Jjtihad: A Methodological Discussion

As noted, this study investigates modern conceptions of homosexuality
through the lens of the modern Imami Shi‘i paradigm of jtihad. Modern
Imami jitihad is a complex, multi-layered methodology that, according to
Shi‘i jurists, can be applied to any case to explore relevant divine legal rulings
(ahkam shar‘iyya; sing. hukm shar). Like its Sunni counterpart, Shi‘i jitihad
has continuously evolved over the centuries. However, soon after the defeat
of Shi‘i Scripturalism (akhbarigari) in the eighteenth century, the conceptu-
alisation of jjtihad, its procedures, and levels of argumentation in Imami con-
text changed considerably. While Imami ijtikad from the formative period to
the classical and postclassical era has been surveyed in Western scholarship,
as have Shi‘i scripturalism,! the Western literature has paid little attention
to modern Imami jjtihad and its evolution since the late eighteenth century.
Nevertheless, scholarship in this field is gradually emerging, although it mostly
focuses on Shi‘i legal theory (usul al-figh).2 Scholars often assume that usiu/

1 See, for example, Calder, “Doubt and Prerogative” and “Judicial Authority”; Cole, “Shi‘i cler-
ics”; Gleave, “Understanding Divine Intention,” “Value Ontology,” Islam and Literalism, “Early
Shi‘i Hermeneutics,” “Shi‘i Jurisprudence,” “Intra-madhhab Ikhtilaf,” Scripturalist Islam, and
Inevitable doubt; Kazemi-Moussavi, “A Schema of Islamic Legal Methodology” and “The
Usuli-Akhbari Controversy”; Kohlberg, ‘Akbariya” and “al-Usal al-arba‘umi’a”; Madelung,
“Akhbariyya”; Modarressi, An introduction to Shit Law; Newman, “The Nature of the Akhbari/
Usali Dispute” and “Anti-Akhbari Sentiments”; Stewart, “An Eleventh-Century Justification,”
Islamic Legal Orthodoxy, and “The Genesis of the Akhbari Revival.”

2 For example, Ashk Dahlen’s monograph, Islamic Law, Epistemology and Modernity: Legal
Philosophy in Contemporary Iran, published in 2014, investigates contemporary intellec-
tual discourses on Islam in Iran and provides a valuable introduction to Shi‘i legal theory.
The 2015 monograph by Ali-Reza Bhojani, Moral Rationalism and the Sharta: Independent
Rationality in Modern Shi‘i Usul al-Figh, is a nuanced examination of contemporary Imami
legal theory on independent rationalism. It investigates a commonly accepted theological
approach to God’s justice that is grounded in the principle of the “rational goodness of jus-
tice and vileness of injustice” (al-husn wa-l-qubh al-‘aqli) and its legal implications. Bhojani
concludes by asking why the theological position on the acceptance of independent rational
reason as a legal source of Islamic law has not yet had a substantial impact on Imami jurists’
reading and interpreting the Islamic scriptural texts. Robert Gleave has also devoted most of
his research and writings to Imami legal theory. Although he writes mainly about the classi-
cal and postclassical schools of Shi‘i legal theory and Scripturalism, he has published several
studies on modern usil al-figh that examine Iranian and Iraqi jurists’ approaches to legal
authority (marja‘iyya) [See Gleave, “Political aspects,” 96-116 and “Conceptions of Authority,”
59-78]. In his article “Modern Shi‘i Discussions of Khabar al-Wahid: Sadr, Khumayni and

© KONINKLIJKE BRILL BV, LEIDEN, 2024 DOI:10.1163/9789004697065_004
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al-figh is the most influential discipline on which Imami jjtihad relies, and they
do not address the conceptualisation of modern ijtihad and its scope, qualifi-
cations, and processes. Nor do they describe how a mujtahid (an individual
who specialises in the methodology of ijtihad) should use their mastery of the
Arabic language, classical logic, legal theory, and biographical evaluation of
hadith transmitters to exercise ijtihad on a given case. In short, to date, Western
scholarship has barely examined the modern Imami jitihad holistically as a
legal-methodological repertoire nor how Shi'‘i jurists often practise it to derive
Islamic legal rulings on any given case.

Nor have these scholars studied several fundamental debates in modern
Imami legal theory. One such debate addresses the process of legal reasoning:
it distinguishes post-Akhbari legal theory, in particular the Ansarilegal school,

Khu’i,” Gleave analyses the positions of three contemporary influential Imami figures on the
authenticity and reliability of khabar wahid—roughly, according to Imamiyya, a single chain
report from one of the fourteen infallible individuals: Muhammad, his daughter Fatima,
and the Twelve Imams (Gleave, “Modern Shi‘i Discussions,” 189—205). In his article “Imami
Shi‘i Legal Theory: From its Origins to the Early Twentieth Century,” Gleave provides a useful
introduction to the origin, development, and evolution of Imami legal theory from its form-
ative period to the early twentieth century, although the section on modern legal theory is
brief (Gleave, “Imami Shi‘i Legal Theory,” 207—30). In “Modern Shi‘ite Legal Theory and the
Classical Tradition,” Gleave argues that modern Imami legal discourse is indebted to classi-
cal scholarship (Gleave, “Modern Shi‘ite Legal Theory,” 12—32). He elaborates on a classical
issue, e.g. “divinely-instituted legal-literal usage” [hagiqa shar‘iyya], concerning whether the
lawgivers (God, the Prophet, and the Imams), when revealing the religious law, can establish
brand-new meanings for existing terms as literal or real. He has shaped the discourse on the
same issue in modern Imami usil al-figh, he concludes that “the current ‘ulama’ are the suc-
cessors of the previous generations, and this generation’s debates are but a continuation of
the established tradition of scholastic enquiry. This is not to say that there is no innovation”
(Gleave, “Modern Shi‘ite Legal Theory,” 26). There is also an edited volume Visions of Sharia:
Contemporary Discussions in Shi't Legal Theory, published in 2020, which presents several
epistemological and hermeneutical debates in contemporary Shi‘i legal theory (See Bhojani,
de Rooij, and Bohlander (eds.), Visions of Shari‘a). The contributors, who are from traditional
seminarian (hawza) and modern (Western) academic backgrounds, discuss the epistemo-
logical debate on the reception of factuality (taswib) in Imami ijtihad (Mostafa Mohaghegh
Damad), the epistemology of certainty (Hashim Bata), the role of the Qur’an in Imami it
had (Rahim Nobahar), and the hermeneutics of independent reason or the “justice-oriented”
understanding of Islam (Ali-Reza Bhojani). Also, see Hashim Bata, Exploring the Mind of God:
An Introduction to Shi‘ite Legal Epistemology, 2023, which presents a detailed analysis of the
post-nineteenth century Twelver Shi‘ legal theory; and Shi‘ite Legal Theory: Sources and
Commentaries, introduced and edited by Kumail Rajani and Robert Gleave, 2023 (despite
a useful introduction, the selected texts of usil al-figh in this volume chiefly concern early
post-Akhbari works). Finally, there are only two Arabic-to-English published translations of
a contemporary Imami legal theory text, Duras fi ilm al-usil (vol. 1) of Muhammad Bagqir
al-Sadr (d. 1980), which were translated by Roy Mottahedeh in 2003 and by Arif Abdul
Hussain and Hamid Algar in 2005.
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from Akhbari and pre-Akhbari legal theory. In modern Shi‘i usal al-figh, legal
reasoning is divided into two fundamentally different types of proofs: jitihadic
proofs (adilla ijtihadiyya), which may result in actual legal rulings, and juristic
proofs (adilla figahatiyya), which consist of rules that do not serve as the basis
for actual legal rulings but only tell us how to tackle any given topic in practice.
Reason or rational reasoning also plays an influential role in modern Shi‘i usau/
al-figh: its place in Imami legal theory, its conceptualisation, and its scope have
vastly shifted and expanded from that of pre-Akhbari usil al-figh. The modern
Imami discourse on legal maxims (gawa‘id fighiyya) and their relationships to
legal theory also are unexamined in the secondary literature.

In short, there is a substantial gap between the modern paradigm of Imami
ijtihad and its classical and post-classical counterparts. The present study does
not seek to fill this gap as a comprehensive exploration of such a complex
methodology is hardly possible in this chapter and is, indeed, beyond the scope
of this research. Nevertheless, the following discussion sheds light on some
aspects of modern Shi‘i legal scholarship and provides readers with a founda-
tion to understand and contextualise the current Imami discourse concerning
iftihad and the way in which it might or could be applied to homosexuality.

In the following, I shall first compare the modern Imami conceptualisation
of ijtihad with its classical and postclassical counterparts. Second, I present
several key assumptions underlying the modern Imami paradigm of ijtihad and
enlist the prerequisites and qualifications that a mujtahid is required to attain
before using it. I then unpack the process of ijtihad, illustrating how a Shi‘i
jurist would work with this methodological tool to derive an Islamic legal rul-
ing on a given case. Finally, to better comprehend how this paradigm of ijtihad
works, I examine an application of current Imami ijtihad practised by Ayatallah
Khumayni to issue his fatwas on transgenderism and gender confirmation sur-
gery in the 1960s and 1980s. Elaborating on the hermeneutical-juridical logic
behind Khumayni’s fatwas will enable us to proceed with the same methodol-
ogy in the case of homosexuality.?

3 The form of modern Shi‘i jjtihad examined in this chapter is based on a process commonly
identified by contemporary Imami jurists in their debates on jjtihad and legal theory. It is
modelled on an ideal structure described in Imami legal scholarship. However, in practice,
not every jurist precisely follows all these theoretical rules and steps. As several studies have
shown, sometimes Muslim jurists for cultural, societal, or even personal reasons do not prac-
tise in accordance with the exact rules established in ijtihad or in legal theory (On this issue,
see, for example, Ahmad, Structural interrelations; Jackson, “Fiction and Formalism”; Larsen,
How Muftis Think; Sadeghi, The logic of law).
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1 Conceptualisation of Modern Imami Jjtihad

In modern Imamiyya, the methodology of jtihad is seen as the primary pro-
cess to derive divine legal rulings.* However, there are at least three concep-
tions of ijtihad in Muslim scholarship:

1. As a way to draw on personal opinion (ra’y) or legal analogy (géyas) for
those cases that are not covered by the Quran or sunna (the sayings,
deeds, and endorsements of Muhammad in Sunni legal schools and of
Muhammad, his daughter Fatima, and the Twelve Imams in Shi‘i legal
schools);

2. As exhaustion (istifragh al-wus‘) of a jurist’s endeavour to derive an
uncertain opinion (zann) regarding a legal ruling;

3.  Asamethod that jurists can apply to definitely attain or justifiably derive
(tahsil/istikhraj al-hujja ‘ala) a legal ruling from reliable sources.

Imami scholars refute the first use of ijtihad, arguing that there are several

undoubted sunna from the Twelve Imams that deny the probativity or proba-

tive force (hujjiyya) of ijtihad as personal opinion or giyas.® In contrast, many

Sunni scholars rely on this use of jjtihad to derive Islamic legal rulings.6 Several

Sunni and postclassical Shi‘i scholars do accept the second notion of ijtihad.”

However, the great majority of Imami scholars® have conceptualised jtihad as

per the third meaning since at least the eighteenth century.®

4 Islamic legal rulings are divided into two types: defining rulings (ahkam taklifiyya; sing. hukm
taklif) and declaratory rulings (ahkam wad‘iyya; sing. hukm wad?). Jurists often describe
defining rulings as legal rulings connected to Muslim individuals’ deeds and directly tar-
geting their behaviours in various aspects of their lives as people, as worshippers of God,
as parts of families, and as members of Muslim communities. Defining rulings are divided
into five categories: obligatory (wajib), recommended/encouraged (mustahabb), permitted
(mubah), discouraged but not unlawful (makrith), and prohibited (haram). Declaratory rul-
ings are often identified as legal rulings that do not directly target the Muslim individual’s
deeds and behaviours. They contain laws relating to particular situations that have indirect
consequences on Muslim individuals’ deeds and behaviours. For instance, Islamic marital
laws directly govern a particular relationship between two partners while indirectly influenc-
ing their deeds and behaviours in terms of the five categories of Islamic defining rulings (see
al-Sadr, Duriis f ilm al-usiil, 55-56).

5 See al-Fadil al-Tani, al-Wafiya, 236; al-Khurasani, Kifayat al-usil, 325-27; al-Hilli (Muhaqqiq),

Ma‘arij al-usul, 189; al-Muzaffar, Usul al-figh, 2:167-68; al-Sharif al-Murtada, al-Dharia, 2: 792;

al-Tuasi, al- Udda, 2: 723—26.

See al-Jassas, al-Fusil, 4: 23, 273; Ibn Qudama al-Maqdisi, Rawdat al-nazir, 2: 333—34, 338—41.

See al-Amidi, al-Thkam, 4:162; al-Hilli (‘Allama), Tahdhib, 283.

See al-Khurasani, Kifayat al-usil, 463-64.

An extensive discussion on the development of jjtihad in Imamiyya can be found in Norman

Calder, “Doubt and Prerogative.”

© o
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The difference between these three concepts of jjtihad is, briefly, as follows.
The first concept sees ijtihad only as a source among other sources of legal
rulings, not as a tool or method to derive rulings from reliable sources. In fact,
this concept of ijtihad, which is based on jurists’ personal opinions, is regarded
as useful when a case is not addressed by other sources, such as the Qur'an or
sunna. In the second and third uses of jjtihad, it is a tool to derive legal rulings
from reliable sources. The difference between the two is that the second con-
cept of jtihad is built on mere uncertain opinion, meaning that ijtihad is a tool
to derive uncertain legal rulings, which would then have probative force that
could be acted on. In contrast, the third meaning of ijtihad does not consider
this level of discovery sufficient and requires a higher level, namely certainty.

The difference between the second and third meanings of jjtihad is signif-
icant in the evolution of Shi‘i legal theory. Imami scholars of the formative
period generally rejected the second concept of jtihad, because it violated
a widely accepted epistemological doctrine: Islamic laws should be known
with certainty in order to have probative force (hujjiyya). In fact, some early
scholars argued that there was no need for Imamiyya to apply ijtihad, because
legal rulings in the Imami school could be attained in a definitive way through
the Quran or the sunna of the Prophet, his daughter Fatima, and the Twelve
Imams as transmitted through their ahadith (sing. hadith, oral or written
reports of Muhammad’s, his daughter Fatima’s, and the Twelve Imams’ sayings,
deeds, and endorsements). However, the “Occultation” (ghayba) of the Twelfth
Imam and the growing number of issues faced by Shi‘i communities that were
not addressed in the Qur'an or ahadith forced later legal scholars to rectify the
Imami approach towards ijtihad.'°

Al-Muhaqqiq al-Hilli (d. 676/1277) was one of the first Imami jurists to dis-
cuss ijtihad positively. He argued that Imami scholars are allowed to deploy it
to derive Islamic laws, although they must not employ legal analogy (giyas) or
personal opinion (ra’y) in their ijtihad."* Al-Allama al-Hilli (d. 726/1325), per-
haps the most prominent pupil of al-Muhaqqiq, explicitly addressed the sec-
ond use of jjtihad, emphasising the role of uncertain opinion in attaining legal
rulings. However, he also rejected the probative force of personal opinion and
legal analogy in Imamiyya.!2 This positive attitude towards the use of jjtihad in
the Imami context continued until the sixteenth century.

In the late sixteenth century, a movement called Scripturalism (akh-
barigart), founded by Muhammad Amin al-Astarabadi (d. 1036/1626—7), arose

10 Gleave, Scripturalist Islam, 7.
11 al-Hilli (Muhaqqiq), Ma‘arij al-usil, 180.
12 al-Hilli (‘Allama), Tahdhib, 283.
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to challenge Shi‘i traditional scholarship.!® Astarabadi argued that the com-
panions of the Imams and the early Imami scholars had always rejected the
use of jtihad.** Therefore, he strongly disavowed the innovation (bid‘a) that,
in his view, al-‘Allama al-Hilli had in particular introduced, urging a return to
the original Imami approach of refuting ijtihad.'> Astarabadi believed that ijti-
had was based on uncertain opinions (zunun) regarding divine legal rulings
and that uncertain opinions were insufficient grounds on which to determine
Muslim practice. He held that Shi‘i scholars are required to derive Islamic
laws with certainty and furthermore that such certainty is possible to attain.
Astarabadi’s approach was followed by his pupils and other Akhbaris (scriptur-
alists) and was widely accepted by Imami scholars until the eighteenth century.

During the time of the famous Akhbari, Yasuf al-Bahrani (d. 186/1772), the
sway of the Shi‘i Scripturalist school weakened, and the usuall school, which
promotes legal theory, under the leadership of Muhammad Bagqir al-Bihbahani
(d. 1205/1790-1) rose in prominence. However, al-Bihbahani and his disci-
ples, in line with the Akhbaris’ critiques of ijtihad, have argued that the iden-
tification of jitihad presented by postclassical usulis, such as al-Muhaqqiq
and al-Allama, reflected the influence of Sunni legal theory!® However, in
post-Akhbari scholars’ view, Imamiyya could not accept the concepts of ijtihad
which are based on personal or uncertain opinions, namely the first and sec-
ond notions of jjtihad, as applied by Sunni scholarship.’”

Although the post-Akhbari conceptualisation of Imami ijtihad was estab-
lished by al-Bihbahani and his direct pupils, this meaning of jjtihad only became
meticulously articulated and widely accepted a few decades later, due to the
efforts of al-Shaykh Murtada b. Muhammad Amin al-Ansari (d. 1281/1864).
The modern Imami paradigm of jtihad is therefore more identified with the
school of al-Ansar1 than with al-Bihbahani.!® According to al-Ansari, jitihad is a
methodological tool used either to attain divine legal rulings with certainty or
to justifiably derive (tahsil al-hujja ‘ala) divine laws from and through reliable
sources.!® This conceptualisation of jtihad asserts that uncertain opinion is
an insufficient basis for legal rulings and thus cannot be used in jjitihad. This is
significant because it shows that post-Akhbari scholars of legal theory return

13 See ‘Alipur, al-Madkhal, 191—203; Gleave, Scripturalist Islam, 1-30.

14  al-Astarabadi, al-Fawa’id al-madaniyya, 41-97.

15 Ibid., 78.

16 See Gleave, Scripturalist Islam; Newman, “The Nature of the Akhbari/Usali Dispute”;
Rajani and Gleave, “Shi‘i ‘Family’ of Legal Theories,” 31-33.

17  See ‘Alipur, al-Madkhal, 197-99.

18 Modarressi, An introduction to Shii Law, 58.

19  al-Sadr, Buhiith, 5: 11.
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to the epistemological approach presented by Shi‘i scholars of the formative
period, which leaves the door open to attaining certainty (infitah bab al-‘ilm)
in legal rulings.20

Yet, the Ansari school of ijtihad did bring about a major paradigm shift.
Early Imami scholars and Akhbaris believed that only when jurists were able
to attain definitive knowledge on a given case of Islamic law would their rul-
ings be authorised. Thus, single-strand tradition (khabar wahid) does not have
value because it only provides an uncertain opinion for mujtahid. Despite
adhering to this principle, early Imami scholars and Akhbaris also argued that
ahadith collected in the major Imami Aadith compilations—such as al-Kafi fi
‘ilm al-din collected by al-Kulayni (d. 329/940-1) and Man la yahduruhu l-fagih
compiled by al-Sadiq (d. 381/991—2)—are often (if not always) surrounded
by definitive indicators that confirm the certainty of their accuracy and con-
tent. Post-Akhbari jurists do not accept these early scholars’ view. Instead,
they hold that most of the ahadith collected in Shi‘i hadith compilations are
single-strand traditions, which are not supported by definitive indicators.
Therefore, these ahadith can at best provide uncertain opinions for mujta-
hid. Yet, the Ansari school argues that such ahadith still have probative force
(hujjalhujjiyya) because of the following epistemological principle: any given
proof (dalil) that is supported and endorsed by definitive indicators from the
Quran, sunna, or ‘aq! (reason), even if it provides uncertain opinion, should
be considered as reliable proof to derive Islamic laws.?! Even though uncertain
opinions do not have probative force when considered alone, they do have that
force when authorised by other definitive indicators. Uncertain opinions, such
as khabar wahid, and the apparent meaning (zuhur/zahir) of texts, have pro-
bative force because they are supported by definitive indicators of the Qur’an,
sunna, or ‘aql.

Therefore, according to the Ansari school, divine legal rulings can be
obtained either through certainty (%m/qgat‘) or through uncertain opin-
ions (gunin) which are endorsed and supported by definitive indicators. In

20 In contrast, there is a view in Imami scholarship called insidad bab al-ilm, meaning that
the door to obtaining definitive knowledge to legal ruling is closed (see al-Khurasani,
Kifayat al-usul, 31-17). This approach was apparently proposed by al-Mirza al-Qumm1
(d. 1231/1815-6) and suggests that Shi‘i jurists need to apply uncertain opinions in gen-
eral as they are given probative force by Islamic sources unless there is definitive proof
indicating that a certain type of uncertain opinion does not have probative force (fujji-
yya). For instance, there are some ahadith expressing that uncertain opinions provided
by géiyas and ra’y would not have probative force in ijtihad. Therefore, given this approach,
these uncertain opinions must not be applied in Imamiyya.

21 See al-Khurasani, Kifayat al-usil, 275-80; al-Muzaffar, Usal al-figh, 2: 22—33.
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line with this approach, the following is the key principle of modern Imami
ijtihad: believing in and following uncertain opinions is forbidden in Islam,
unless a specific case of an uncertain opinion is excluded by a definitive indi-
cator (al-asl al-awwali hurmatu [-ta‘abbud wa-l-‘amal bi-l-zunan illa ma kharaja
bi-l-dalil) and thus regarded as fujja. The Ansari school therefore emphasises
the concept of probative force, rather than being concerned with obtaining
certain or uncertain opinions in ijtihad.?? By stressing the concept of probative
force, these jurists identify the ultimate goal of jjtihad as gaining munajjiziyya
(inculpatoriness) and mu‘adhdhiriyya (exculpatoriness) in front of God, and
not obtaining the reality per se via definitive reasoning or uncertain opinions.
This means that Shi‘i mujtahids are required to engage in exhaustive efforts
to justifiably attain or derive divine legal rulings (tahsil/istikhraj al-hujja ‘ala
l-ahkam al-sharyya) from reliable sources; they must be able to defend their
actions and achievements of jjtihad, or they must have convincing exculpation
for the path they have followed, if they are questioned hereafter by God.23

2 Assumptions Underlying Jjtihad

The modern Imami paradigm of jitihad is based on several epistemological,
methodological, and religious assumptions. Therefore, before engaging in ijti-
had, one should recognise such assumptions. Although Imami scholars have
not discussed all these assumptions together as a package, a review of current
Imami scholarship confirms that the following ones are often accepted by con-
temporary jurists.

One. Knowledge can be attained both within and outside of the Islamic
contexts.2* This refutes epistemic scepticism or the view that denies the pos-
sibility of attaining knowledge in general or religious knowledge in particular.

Two. The concept of knowledge is evident and thus does not need to and
cannot be analysed or defined.2>

Three. God, the Prophet, his daughter Fatima, and the Twelve Imams are
infallible. Thus, Islamic revelation is infallible.26

22 al-Khurasani, Kifayat al-usul, 464.

23 The translations of munajjiziyya to ‘Inculpatoriness’ and muadhdhiriyya to ‘exculpato-
riness’ are suggested by Mottahedeh (see al-Sadr, Durus fi ilm al-usul, Translated by Roy
Mottahedeh, 59).

24  al-Tabatabal, Nihayat al-hikma, 293.

25  Ibid.

26  ‘Abidi Shahriidy, “Naqd-i ‘aql bi ‘aql,” 28; al-Muzaffar, Usii/ al-figh, 2: 63.
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Four. Ordinary humans, namely those who are not Prophet or one of the
Twelve Imams, are restricted in terms of their knowledge: they are fallible
in nature, and their acquired knowledge (‘ilm iktisabi) is obtained gradually.
Therefore, the knowledge of ordinary humans is potentially fallible.??

Five. A revealed religion is a collection of knowledge, beliefs, ethical rules,
and laws related to God, the world, and humans. In this context, religion refers
to Islam, and Muhammad is the Prophet of Islam. Islamic revelation hap-
pened through Muhammad and is followed and fully explained by the Twelve
Imams.28

Six. The language of Islamic revelatory texts is factual and speaks of real-
ity and truth. Therefore, Islamic teachings, in particular those related to legal
rulings, are grounded in truth. Islamic teachings—in the form of descriptive
propositions, statements, or utterances—describe reality. Imperative Islamic
teachings are also factual regarding their origins and purposes (al-mabadi
wa-l-ghayat). Therefore, the divine commands and obligations are based on
actual interests (masalih wagi‘yya) which a practitioner may obtain by execut-
ing their duties in accordance with those commands. Similarly, the divine pro-
hibitions are based on actual vileness (mafasid waqi‘iyya) of the acts. Muslims
must avoid those prohibitions to be immune from such vile consequences.??

Seven. The original sources of Islamic teachings are the Qur’an and sunna of
the Prophet, his daughter Fatima, and the Twelve Imams. These sources can-
not and must not be lessened or increased. Therefore, the approach to these
sources should be jjtihadic in order to understand and derive Islamic teachings
through them.30

Eight. Islamic revelation, namely the Qur’an and the authentic ahadith are
unchangeable. However, as Muslim scholars’ knowledge of Islamic teachings
is epistemologically restricted and fallible, their understandings or interpreta-
tions of Islamic laws might lead to wrong outcomes and thus are potentially
subject to jjtihadic change.3!

Nine. The reasoning process for deriving legal rulings, as will be addressed
in detail later in this chapter, on one division, consists of two types of proofs:
1. The first type is called ijtihadic proofs (adilla jtihadiyya). It consists of

proofs by which a mujtahid might derive an actual divine legal ruling
(al-hukm al-shar T al-waqi7). There are four sources for this type of proof:

27  ‘Abidi Shahriidy, “Jaygah-i ‘aql dar ijtihad,” 116-17 and “Naqd-i ‘agl bi ‘agl,” 28.

28  al-Sadr, Durus fi ilm al-usul, 35-36; al-Tabataba’i, al-Mizan, 5: 35051

29  al-Muzaffar, Usil al-figh, 2: 26-30; al-N&'1ni, Fawa’id al-usul, 3: 59.

30  al-Kha', al-Bayan, 397—402; al-Muzaffar, Usil al-figh, 2: 53 and 63-64.

31 al-Khurasani, Kifayat al-usul, 468-69; al-Muzaffar, Usul al-figh, 2: 35-39; al-Na'Ini, Ajwad,
1: 200-03.
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the Qur’an, sunna, ijma‘, and ‘aql. However, jima‘ (consensus) is highly
disputed among Imami scholars both as a concept and in terms of its
epistemic validity. These scholars believe that {jma“is not a form of inde-
pendent ijtihadic proof unless one discovers the view of the Prophet or
the Imams through i{ma in which case it should be treated as a sunna
and not as independent proof.

2. The second type is called juristic proofs (adilla figahatiyya). It is based on
procedural principles (usil ‘amaliyya), which consist of rules that do not
lead to actual legal rulings but only tell us how to tackle any given case in
practice through what is called an apparent divine legal ruling (al-hukm
al-shart al-zahiri). The key point here is that these principles can only
be applied to legal rulings if the case does not have enough indicators
within the primary sources of jtihadic proofs. The most frequently used
procedural principles are the following: the priority of divine exemption
(asalat al-baraa al-sharyya), the priority of divine precaution (asalat
al-ihtiyat al-sharGyya), the priority of optional choice (asalat al-takhyir),
and the priority of presumption of continuity (asalat al-istishab).32

Ten. In addition to those types of proofs, there is another set of general rules

called legal maxims (qawa‘id fighiyya) that are comprehensively or predomi-

nantly applicable to specific legal situations.33 There is an abundance of such
principles, some of which shall be discussed later.

Eleven. The goodness of justice (husn al-‘adl) and the vileness of injustice
(qubh al-zulm) are generally accepted by Shi‘i scholars as the product of inde-
pendent rational assessment.3* According to this principle, divine justice
exists, and therefore, God never does injustice to anyone, nor does He accept
that humans should do injustice to each other. It will be explicated that this
principle is one cornerstone of Imamiyya which governs other ijtihadic and
practical reasoning and principles.3>

3 Prerequisites and Qualifications of Jjtihad

To engage in jjtihad, one must master various fields of knowledge and attain
several qualifications and skills: only then can one be considered a mujtahid.36

32 ‘Alipar, al-Madkhal, 262—63; al-Muzaffar, Usil al-figh, 2: 20—21; al-Sadr, Buhath, 5: 11-15.

33 al-Trawani, Durus tamhidiyya, 1:13; Makarim al-Shirazi, al-Qawa‘id al-fighiyya, 1: 23—24.

34  al-Khurasani, Kifayat al-usul, 123—37; al-Muzaffar, Usil al-figh, 1: 209-30.

35  Mutahhari, Barrasi-yi ijmali-yi, 27; Sani1, Figh wa-Zindagt, 69—71, 96—97, and 137-39.

36  One should carefully distinguish between two different subjects here: the present
debate which relates to the qualifications of jjtihad and the other topic concerning the
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However, there is no consensus among contemporary Shi‘i scholars on those
qualifications and areas of knowledge. In fact, the number of such required
qualifications is highly contested. For example, some scholars3? only require
that mujtahids meet three of the following qualifications, whereas mandate
that they meet eight3® or even more.3° Nevertheless, the major qualifications
usually cited by modern Imami scholars are as follows.

1. Mujtahids are required to have enough knowledge of Arabic and, more
specifically, classical Arabic to read and understand the Qur'an and ahadith.*°
They need to be knowledgeable about the Arabic lexicon and philology (ilm
al-lugha) and thus be able to understand the origins, structures, and evolu-
tion of Arabic vocabulary. They should also learn morphology (tasrif) so they
can determine the divisions and forms of individual words, particularly verbs
and pronouns. Mujtahids should learn Arabic syntax (nahw) to distinguish the
structures of Arabic sentences in terms of inflection (i{7ab). In addition, they
need to know about Arabic rhetoric ( fasaha wa-balagha) and so be able to
apprehend the (claimed) eloquent style and rhetoric method of the Quran.*!

11. Mujtahids should also have a good working knowledge of classical logic.
This means they need to be familiar with different methods of conceptualising
technical terms and notions, as well as with the forms of successful and unsuc-
cessful proofs (as explained in the classical discipline of logic) to use in their
jjtihad when needed.*?

111. Mujtahids also need to master legal theory (usil al-figh).** Imami schol-
ars largely perceive this field of knowledge as the most important tool of

conditions of a mufii—a mujtahid who is qualified to provide legal advice (fatwa) on
the request of ordinary Muslims; for example, being an adult (not minor), rational (not
lunatic), a believer, just, etc. In accordance with Imami legal scholarship, although every
mufit should necessarily have reached the level of jitihad, not every mujtahid is qualified
to be a mufti. For example, a nonbeliever or unjust person may reach the level of ijtihad
but is not qualified to be a mufiz.

37  Seeal-Khu’i, Misbah al-usul, 3: 443; al-Khurasani, Kifayat al-usul, 468.

38  See al-Khumayni, al-Jjtihad, 9.

39  See al-Murtadawi al-Langaradi, al-Durar al-nadid, 1: 47; al-Fadil al-Tani, al-Wafiyya, 250.

40 al-Kha't, Misbah al-usul, 3: 443; and al-Tangih, 1:12; al-Khumayny, al-ljtihad, 9; al-Khurasani,
Kifayat al-usul, 468.

41 al-Murtadawi al-Langaradi, al-Durar al-nadid, 1: 47.

42 al-Khumayni, al-Ijtihad, 10; al-Murtadawi al-Langaradi, al-Durar al-nadid, 1: 48. al-Khu,
however, denies that knowledge of classical logic should be considered a prerequisite for
engaging in jtihad (al-Khi'y, al-Tangih, 1: 12-13).

43 al-Khw’i, Misbah al-usul, 3: 444 and al-Tanqgih, 1: 13; al-Khumayni, al-Ijtihad, 10-11;
al-Khurasani, Kifayat al-usiil, 468; al-Murtadawi al-Langarudji, al-Durar al-nadid, 1: 50-53.
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ijtihad, without which a mujtahid cannot begin to practise it.** This issue will

be further elaborated later in this chapter.

1v. It is also considered necessary for mujtahids to learn the technique of
biographical evaluation, called ‘ilm al-rijal (which literally means “science
of men”), of the individuals who transmitted ahadith.*> The purpose of im
al-rijal is to explore the reliability of the hadith reports through evaluation of
the characters of their transmitters.

V. Moreover, mujtahids must also know about the typology of ahadith and
be able to comprehend and assess the credibility of various types of hadith
called im dirayat al-hadith.*® Generally, there are two types of hadith in terms
of their chains of transmission:

1. Khabar mutawatir: a type of hadith which is narrated through various
chains of transmission (isnads) and numerous transmitters, making it
practically impossible for all those transmitters to collude in reporting
false news (tawatw’ ‘ala l-kidhb). This type of hadith, as Shi‘i hadith schol-
ars note, bestows certainty regarding the accuracy of the khabar.

2. Khabar wahid (single-strand tradition): a type of hadith which is nar-
rated by one or few chains of transmission, which may not provide assur-
ance on its authenticity as being issued by the Prophet or the Twelve
Imams.#”

Imami hadith experts and jurists argue that the first type of hadith does not

need to be investigated in terms of chains of transmission (isnads).*® Moreover,

it is not necessary to examine the chains of transmission of those ahadith of
the second type—khabar wahid—that are surrounded by definitive indicators,

44 A group of contemporary Shi‘i usulis—mainly the pupils and disciples of the grand mufir
Ayatallah Husayn al-Tabataba’1 al-Burdjirdi (d. 1340Sh/1961)—while viewing legal theory
as a required discipline in ijtihad, argue that jurists should not exaggerate the importance
of usul al-figh in deriving legal rulings. Therefore, they advise mujtahids to distinguish
between those topics that are not functional in the process of extracting legal rulings
and those topics that are useful in this process. Jurists must investigate the latter type of
debates and avoid the former kind of discussions. In this regard, Khumayni, for example,
while arguing against the view that rejects the role of legal theory in ijtihad, suggests that
a mujtahid must only investigate those issues of legal theory that are useful for deriving
legal rulings: “concerning those issues [from legal theory] which is not useful ... it is better
to either avoid discussing them or they should be investigated briefly; and [instead, it
would be better for a mujtahid to] engage with those topics [of legal theory] which are
more important and fruitful” (al-Khumayni, al-Jjtihad, 10).

45  al-Kho'i, Misbah al-usul, 3: 443 and al-Tanqih, 1: 13-15; al-Khumayni, al-Jjitihad, 12;
al-Murtadawi al-Langaradi, al-Durar al-nadid, 1: 57—60.

46 al-Kho'n, Misbah al-usil, 3: 443; al-Murtadawi al-Langaradi, al-Durar al-nadid, 1: 61.

47  alJubaTal-Amili, al-Ri‘@ya, 62—70; al-Subhani, Usal al-hadith, 23—40.

48  al-Mugzaffar, Usil al-figh, 2: 68—69; al-Subhani, Usul al-hadith, 26—30.
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which makes it certain that they have been issued by one of the infallible
persons.*® However, ilm al-rijal is absolutely required for ijtihad, because most
of the ahadith received from the Prophet and the Imams are khabar wahid
which are neither surrounded nor supported by definitive indicators. This
means that they were received through one isnad or a few isnads, and thus
there is no certainty regarding their origin, accuracy, and authenticity. Because
of this uncertainty, it is necessary to examine the chains of this kind of ahadith
and explore whether the transmitters were just and credible (muwaththaq)
persons. The important early rijal books on which Imami jurists often rely are
Rijal of Abu 1-‘Abbas al-Najashi and Rijal of al-Shaykh al-Ttsi, both from the
eleventh century.

Concerning the transmission of ahadith, there is another significant typol-
ogy in terms of the (un)reliability of their chains: the categories are sahif,
hasan, muwaththaq, and dai-3° A sahih hadith is described as a khabar attrib-
uted to one of the fourteen infallible individuals with a complete (unbroken)
chain of transmission and with transmitters who were all regarded as credible
(thiga), upright (‘adl), and Twelver Imami Shi‘i. A report is called hasan if it is
a khabar with a complete (unbroken) chain, ascribed to one of the fourteen
infallible individuals by Twelver Imami transmitters who were praised but
not considered upright. Imami scholars usually treat this latter type of hadith
the same as those in the first category in terms of reliability and authenticity.
Muwaththaq is a hadith with a complete chain, reported by individuals who
are assessed entirely credible (¢higa), although they are not all Twelver Imami
Shi‘i. This kind of ahadith is often thought reliable by Imamiyya. Finally, a da‘if
is a khabar if it is ascribed to one of the infallible persons but does not fit into
any of the first three categories, either because it has at least one noncredible
transmitter or it has an incomplete chain, meaning that there are one or more
missing transmitters within the chain of transmission. This type of ahadith is
often regarded as unreliable in ijtihad by Imamiyya.5!

V1. According to a number of jurists, Shi‘i mujtahids are also required to know
the bibliography of early hadith compilations ( Um al-fihrist). As argued by sev-
eral contemporary Imami jurists, such as Burdjirdi (d. 1340Sh/1961), Sistani

49  al-Mugzaffar, Usil al-figh, 2: 69; al-Subhani, Usul al-hadith, 39.

50  alJubat al-Amili, a/-RiGya, 77-87; al-Subhani, Usal al-hadith, 48-52. It is important to
realise that this typology is only related to khabar wahid. Only in this type of hadith is the
investigation of the chain required according to hadith scholars.

51 Inline with Sunni scholarship, there exist various hadith divisions and subdivisions in Shi‘i
debates, but these categorisations are more theoretical discussions and are rarely applied
in practice by jurists. For a comprehensive discussion on this matter (see al-Subhani, Usal

al-hadith).
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(b. 1309Sh/1930), and Madadi (b. 1329Sh/1951), the early Shi‘i companions of the
Imams—those who were the narrators of the Imami 4adith—were very small
in number compared to the Sunni transmitters of hadith.52 Therefore, early
Imami hadith transmitters were encouraged to write down the ahadith that
they heard from the companions of the Imams. They would then read their
writings to the companions and ask for permission to transmit the written ver-
sions. There were therefore several written versions of early hadith books before
the Shi‘i major hadith compilations, such as al-Kaft and Man la yahduruhu
l-fagih, were collected. Jurists thus need to investigate these different versions
of early hadith treatises, where available, because they might influence the jjti-
hadic process. The most important early Shi‘i bibliography ( fiirist) books are
written by Ahmad b. Muhammad b. Khalid al-Barqi (d. 274/887-8 or280/893—4),
Ahmad b. Muhammad b. Said al-Hamdani, better known as Ibn ‘Ugda
(d. 332/944), Ibn Butta al-Mu’ddab al-Qummy, better known as Ibn Butta (tenth
century), Abu ‘Abdallah Ahmad b. ‘Abd al-Wahid b. Ahmad al-Bazzaz, better
known as Ibn ‘Abdun (d. 423/1032-33), and al-Shaykh al-Tast (d. 460/1067).

viI. Knowledge of exegesis of the Qur'an and hadith ( ilm al-tafsir) is another
necessary prerequisite for engaging in jjtihad.53 A Shi‘i mujtahid should under-
stand and apply exegetical principles to interpret the Qur'an and hadith and
be knowledgeable of the times, places, and the contexts in which verses of the
Quran and the ahadith were revealed.>*

vIII. Another recommended qualification for ijtihad is knowledge of the
legal or jtihadic heritage of early Imami scholars such as al-Sadaqayn (‘Ali b.
Babawayh al-Qummi [d. 329/940-1] and his son Muhammad b. ‘Ali [d. 381/
991—2]), Muhammad b. Ya‘qub al-Kulayni (d. 329/940-1), Ja‘far b. Muhammad
known as Ibn Qulawayh (d. 368/978—9), Ab1 ‘Aqil al-‘Umani (tenth century),
Ibn Junayd al-Iskafi (tenth century), and al-Shaykh al-Mufid (d. 413/1022).5°
Interpretation of Islamic texts requires the careful examination of their
meanings according to the time, place, and context in which these utter-
ances were issued. Because early scholars were closer in time to the period
of revelation—the era of the Prophet and the Imams—most likely they were
more aware of the contextual and verbal indicators (gara’in) that increase
understanding of the Islamic revelatory texts. Most of these textual and contex-
tual indicators gradually disappeared from the texts and are no longer accessi-
ble. Thus, as several contemporary Imami scholars assert, the interpretations

52 See, for example, Madadi, “Tabyin-i fihristi”

53 al-Khurasani, Kifayat al-usil, 468; al-Murtadawi al-Langaradi, al-Durar al-nadid, 1: 48-49.
54 al-Khumaynj, al-Jjtihad, 12—13.

55  al-Tabatabal al-Burajirdi, Nihayat al-usil, 2: 544-45.
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of early scholars can be used as guidelines or affirmations of our own under-
standing of these texts.5¢

1x. Finally, jtihad is a technical tool, meaning that using it is a skill, and
like any other skill, it should be practised over an extended period in order to
obtain malakat al-jjtihad, that is, a high level of this skill.>” Knowing all the
rules, principles, and techniques without practically applying them would not
be useful in jtihad, and the person would not be considered as mujtahid in
practice.>®

4 The Process of Ijtihad

As indicated, ijtihad is a multi-layered and complex process of investigating
Islamic law, grounded in both Islamic primary sources and general legal prin-
ciples. In the following, I will elaborate a simplified version of this process.
Keep in mind that every topic raised here has been thoroughly debated and
contested by modern Shi‘i legal scholars.

41 Knowledge of the Subjects
Jurists are required to have a general understanding of the subjects/topics
(mawdu‘at) of their studies, so they can derive relevant legal rulings. However,

56 al-Khumayni, al-Ijtihad, 14-17; al-Murtadawi al-Langaradi, al-Durar al-nadid, 1: 53-56.

57  al-Khumayni, al-Jjtihad, 13—14; al-Murtadawi al-Langaradi, al-Durar al-nadid, 1: 57.

58  As indicated, there are other qualifications of ijtihad addressed by some contemporary
Imami jurists, such as having knowledge of “Islamic scholastic theology” (‘ilm al-kalam,
literally “the science of speech/debate”) and being aware of the legal debates or fatwas
of early Sunni jurists (see al-Murtadawi al-Langaradi, al-Durar al-nadid, 1: 48 and 57).
However, these are not listed as the qualifications of ijtirad by the majority of contempo-
rary jurists. It should also be noted that several scholars, such as Khumayni, count knowl-
edge of “customary understanding” (al-fahm al-‘urfi) as a prerequisite for ijtihad (see
al-Khumayni, al-Jjtihad, 9-10). This is because the Qur'an and sunna, in their view, are
revealed in accordance with the common sense of ordinary people. This means a mujta-
hid who intends to exercise jjtihad is required to obtain ordinary people’s skill of com-
munication. This will help the mujtahid to read and interpret the revelatory texts based
on a customary understanding, not a complicated philosophical/theoretical way. There
is another condition—the so-called “holy/divine faculty” (quwwa qudsiyya)—that early
modern Imami legal scholars considered to be a prerequisite for jjtihad (see al-Isfahani,
Hidayat al-mustarshidin, 3: 617; al-Wahid al-Bihbahani, al-Fawa’id al-h@’iriyya, 337). Some
postclassical scholars describe this quality as a strong ability and pure nature of a mujta-
hid to apply general principles to specific legal cases (see al-Fadil al-Tuni, al-Wafiyya,
283). However, most contemporary jurists do not consider it a qualification of ijtihad
(al-Murtadawi al-Langaradi, al-Durar al-nadid, 1: 97-98).
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it is commonly accepted in modern Imami jitihad that a mujtahid does not

need to always initiate an independent investigation of the meaning and iden-

tification of the subjects of legal rulings in all cases of ijtihad.5® In brief, jurists

list three types of subjects (see Figure 1):

1. Subjects created and designated by revelation (the Quran or sunna)
are called divinely created and designated subjects (al-mawdi‘at al-
mukhtara‘a wa-[-mangusa), such as the concepts of prayer (salat) and
fasting (sawm) in Islam.

2. Subjects whose notions are designated by society, whether the gen-
eral public or professional community, are called customary subjects
(al-mawdu‘at al-‘urfiyya), such as the various topics of trades and trans-
actions (mu‘amalat).

3. Subjects that were originally customary but whose scope might be
expanded or limited by the Quran or sunna, such as the meaning of
marriage in Islam. As scholars have concluded, the concept of marriage
in pre-Islamic Arabia was much broader than that of Islamic marriage

(nikdh).5°
Subject of legal rulings
y
Originally customary
D1v1pely createé and subjects, but whose scope Customary subjects
designated subjects was expanded or limited by
revelation
A A
Mujtahid’s independent Mujtahid’s awareness
investigation of these of these subjects is
subject is required required

FIGURE1 Various subjects of legal rulings

59  See Musawl Gurgani, “Tabyin-i ijtihad,” 282-83.
60  See Stern, Marriage in Early Islam.
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In line with modern Imami jitihad, the first and third types of subjects should
be investigated by mujtahids directly as a first step in the process. However,
mujtahids are not required to investigate customary topics independently;
they may gain knowledge about such topics—for example, gambling, usury
(riba), and various kinds of trade—by taking their meanings from general
society (‘urf) or by consulting experts if they involve specialised knowledge,
such as different types of insurance or procreation through sperm donation or
third-party reproduction.!

4.2 Epistemology of Legal Reasoning

The second step is to investigate Islamic sources of proofs as well as general
principles to derive a divine legal ruling. The nature and applicability of these
sources and principles are discussed in the field of usul al-figh. Therefore,
modern Imami jurists often consider usu!/ al-figh to be the most significant tool
of ijtihad.

According to al-Khurasani, usu! al-figh is “knowledge of the prepared rules
in order to derive divine legal rulings.”62 It is “a skill or profession (sana‘a) on
which one would recognise the rules that might be employed in the process of
deriving legal rulings or that might be terminated to legal rulings in practice.”63

This conceptualisation of usil al-figh, deriving from a post-Akhbari under-
standing of legal theory, was firmly articulated by the school of al-Shaykh
al-Ansar1. Ever since Imami jtihad has been conducted on two levels.5* On the
first level, a jurist should seek actual divine legal rulings (al-afkam al-shar‘iyya
al-wagqi‘iyya) through the primary sources of argumentation called jitihadic
proofs (adilla ijtihadiyya): the Quran, sunna (tradition), ijma‘(consensus), and
‘aql (reason). If a legal ruling on a given case cannot be derived this way, then
the jurist should apply the second level of ijtihad: tackling the issue through
general principles called juristic proofs (adilla figahatiyya). This level of ijtihad
does not evoke actual legal rulings but results in apparent divine legal rulings
in practice (al-ahkam al-shariyya al-zahiriyya al-‘amaliyya).

Based on these two levels of legal reasoning, al-Ansar1 proposed an episte-
mological taxonomy (see Figure 2) concerning different degrees of knowledge
that the principles of legal theory might ultimately provide. Following this
taxonomy,55 there are three types of proofs in modern Shi‘i legal theory:

61 For a comprehensive debate on various topics of legal rulings, see ‘Alidast, “Nazarat-i
karshinasana-yi faqth,” 43—-70.

62 al-Khurasani, Kifayat al-usul, 9.

63  Ibid.

64  ‘Alipur, al-Madkhal, 38s; al-Sadr, Buhiith, 5: 9—11.

65  al-Ansar, Fara’id al-usil, 1: 25—26. See also al-Rawhani, Muntaqa l-usiil, 4: 5—20.
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1. Definitive proof (dalil gat7): A proof that leads to certainty in a legal rul-
ing on a given case. This type is based on evidently clear texts (nusis,
sing. nass)®® of the Quran and sunna, khabar mutawatir, and reason (if it
provides certainty).

2. Uncertain proof (dalil zanni or amara [pl. amarat]): A proof that leads
to an uncertain opinion in a legal ruling. The apparent meaning of texts
(zawakhir, sing. zahir)%” of the Qur’an and sunna, khabar wahid, and inde-
cisive reason are regarded as uncertain ways of reasoning.

3.  Principles called usui/ ‘amaliyya—procedural principles—can be applied
when the legal ruling on a given case is doubtful (ma‘a [-shakk).

According to al-Ansari, the first type of proof results in actual divine legal rul-

ings (al-ahkam al-shar‘iyya al-waqi‘yya), whereas the second and third types

of proofs may result in apparent divine legal rulings (al-ahkam al-shariyya
al-zahiriyya). However, apparent legal rulings provided by the second type of
proofs—namely, by amarat—are different from apparent legal rulings based
on the third type, al-usul al-‘amaliyya.5® The former type leans towards actual
legal rulings, albeit via uncertain opinions. Thus, the legal rulings derived by
amarat are sometimes called apparent divine legal rulings instead of actual
legal rulings derived by the definitive way of reasoning. However, the third
type—usil ‘amaliyya—never aims or results in actual legal rulings but merely

Actual divine legal
Ijt'[h(ic'l.ig p_ropfs »| Definitive proofs > ¢ uarulli‘rlllg: =
(adilla jjtihadiyya) (adilla gatiyya) (al-ahkam al-shar‘iyya
al-wagqi‘iyya)
Uncertain Apparent divine legal
: N opinions rulings
Epistemology "| (adilla zanniyya/ "| (al-ahkam al-shariyya
of amarat) al-zahiriyya)
legal reasoning i
Procedural —
Juristic proofs pr inciples(u,slzl Applzilrent. divine !egal
(adilla figahatiyya) ‘amaliyya) in Lahloom ol shary
doubtful condition (ak-ahkam a “shargya
(ma‘a Lshakk) al-zahiriyya al-‘amaliyya)

FIGURE 2  Epistemology of legal reasoning in modern Shi‘i ijtihad

66  Evidently clear texts convey their meanings as the intended meaning in a definitively
unambiguous way. Thus, there is no possible double meaning in nass texts.

67  The apparent meanings of texts convey their contents with the intended meaning, though
not definitively. Thus, zahir texts per se have more than one possible meaning.

68  al-Sadr, Buhiith, 5: 11-15.
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provides grounds from which to tackle legal topics in practice. Therefore,
modern jurists categorise the legal rulings derived from such principles as
apparent divine legal rulings in practice (al-ahkam al-shar‘yya al-zahiriyya
al-‘amaliyya).

4.3 Examining Ijtihadic Proofs: The Revelatory Sources

In modern Imami legal theory, those proofs leading to certainty in legal rulings
intrinsically or substantially have probative force (hujjiyya), whereas uncertain
opinions (amarat) do not.%° Therefore, it is not allowed to follow uncertain
opinions, unless there exists a rational or revelatory indicator that explicitly
confers probative force on a given uncertain opinion (al-asl hurmatu [-‘amal
bi-l-gunun illa ma kharaja bi-l-dalil). For example, it is argued that khabar
wahid and apparent meanings (zawahir) of the Quran and sunna have pro-
bative force because the existing rational or revelatory indicators suffice for
their validity in itihad.”® However, the principle of legal analogy (giyas) does
not have probative force as there are no indicators to definitely validate the
legal analogy.”

With these rules in mind, Imami jurists often begin the examination of a
legal ruling on a certain topic by investigating the topic within the jitihadic
sources—the Qur’an, sunna, i{jma, and ‘aql. First, they should determine
whether this topic and its legal ruling are addressed by the Qur’an. If the Qur'an
explicitly and decisively specifies the legal ruling on this topic and there are no
valid indications in the sunna to contradict this ruling, then jurists consider
it as a case of an established legal ruling which must be followed. However, if
there is nothing explicit or decisive about the topic in the Qur’an, then jurists
are required to investigate the legal ruling on this case in the sunna.

As both the Quran and sunna are text-based sources, investigation of the
legal ruling on any given subject from these two revelatory sources requires
the following steps.

First, jurists should examine the authenticity and accuracy of the texts
from the Quran and sunna. Since both texts are historical sources, it is nec-
essary to examine the texts’ chains of narration, origins, and various versions,
if available. However, Muslim scholars hold that this step does not apply to
the Quran, because it has been received through multiple chains which pro-
vide certainty concerning its origin and authenticity. With regards to the sunna
received through ahadith, there is some variation. It is generally believed that

69  al-Ansari, Fara'id al-usil, 1: 29 and 125—34; al-Khurasani, Kifayat al-usil, 258 and 27.
7o  al-Muzaffar, Usil al-figh, 2: 69—9o and 129—47.
71 Ibid., 2:174-75.
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for a sunna which was received through a mutawatir hadith, there is also no
need to examine the chains of transmitters of the texts. However, if a sunna
was received by a single-strand hadith, then such hadith requires examination
of its origin and different versions, if available. Moreover, the people who are
in the chain of this sadith should also be examined. This means that jurists
must assess the honesty, reliability, and memory condition of the individuals
who reported the hadith. In this way, jurists can verify that there was no way
of fabricating, misunderstanding, or misreporting the hadith by these narra-
tors. Jurists accomplish this step using three fields of knowledge as previously
explained: ilm al-rijal, ‘ilm al-fihrist, and ‘ilm al-diraya.

The next step is to develop an understanding of the texts of the Qur'an and
sunna. Jurists often assert that the texts of the Quran and sunna are either evi-
dently clear (nass) or apparently clear (zahir). Evidently clear texts do not need
further jjtihad to be interpreted: they evidently transmit their intended mean-
ings. However, the latter type of texts can only be understood through a legal
and hermeneutical process. This step is important because, as modern Imami
jurists note, there are few evidently clear texts (nusis) within Islamic revela-
tory sources; most of the Qur’an and sunna are made up of apparently clear
texts. Therefore, these texts must be understood in relation to their author and
origin, as well as their time, place, and context. In this step, a mujtahid needs to
examine all the verbal indicators (both attached and separated) and rational
or contextual evidence provided by the texts.”

This however should be noted that a Shi‘i jurist must always explore and
interpret a text based on the author’s intention, which is chiefly conveyed by
its literal meaning: the agqigt (real) meaning of the text, unless there are indi-
cators referring to the majazi (figurative) meaning.”® As stated in legal theory,
any given text conveys an apparent meaning at first glance. This is called the
prima facie apparent meaning (zuhur badwi), and it will not have probative
force if there is no reliable evidence for this meaning: evidence that transforms
it into an established apparent meaning (zuhiur mustaqrr). In modern Shi‘i
legal theory, obtaining the established apparent meaning of any given texts of

72 It is necessary to know that there are two types of indicators (gara’in, sing. garina. See
al-Mugzaffar, Usil al-figh, 1: 35, 142—43): verbal or literal indicators called textual indica-
tors (qarina lafziyya) and nonverbal or nonliteral indicators called contextual indicators
(garina haliyya/lubbiyya). Textual indicators are divided into two types: (1) those which
are immediately mentioned in the same part of the text, and are called ‘attached indica-
tors’ (gara’in muttasila) and (2) those which are not provided in that same part of a text
but are mentioned elsewhere in the text, and are called ‘separated indicators’ (qgara’in
munfasila).

73 al-Khurasani, Kifayat al-usul, 281; al-Muzaffar, Usal al-figh, 1: 35—36.
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the Qur'an and sunna may be done by using hermeneutical tools, based on the
following exegetical paired principles.”

4.3.1 Commands (awamir) and Prohibitions (rawahi)

Several texts of the Quran and sunna contain imperative forms of the verb
(awamir), which literally means “commands.” The principal issue is whether
imperative forms imply “mandatoriness” (wwjub) or merely imply “recom-
mendation” (nadb). Modern usilis often uphold that the literal or real (hagiqi)
meaning of the imperative form implies mandatoriness, whereas “recommen-
dation” is the figurative (majazi) meaning of this form.” Therefore, further
evidence is necessary to accept a figurative meaning of an imperative verb as
the intended meaning of a given case. Yet, there are texts from the Qur’an and
sunna which are expressed by prohibitive forms. The main point of discussion
here is whether prohibitive forms imply forbiddenness (hurma) or “discour-
aged” (kiraha); in other words, whether something is forbidden or just disliked
but not unlawful.”® In modern Shi‘i legal theory it is often held that the prohib-
itive form literally means forbiddenness. Thus, “discouraged” is the figurative
conception of this from; it therefore requires further evidence to be verified as
the intended meaning of a certain case of prohibition.

4.3.2 General (‘@mm) and Specific (khass) Statements

The texts of the Qur’an and sunna are expressed either in a general (‘@mm) or
a specific (khass) form. Any revelatory text expressed in a general form must
be investigated to ascertain whether there is a specific utterance related to that
text. If so, the specific utterance should be considered an indicator (garina)
that particularises (takhsis) the general text accordingly.”” If there is no specific
utterance, the text can be interpreted based on its generality (‘umum). Legal
theory recognises several linguistic particles as signs of generality: kul/ (all),
Jjami (all), ayyu (every), kull wahid (every single), and al- (the) identified as
‘the’ of inclusiveness (istighraqt).

4.3.3 Absolute (mutlaq) and Restricted (mugayyad) Statements
The revelatory texts are uttered either as absolute (mutlag) or as restricted
(mugayyad) statements. When there is no evidence of a verbal, contextual, or

74  Gleave presents an excellent summary of such exegetical principles in Shi‘ legal theory
(See Islam and Literalism, 44-55).

75  al-Khurasani, Kifayat al-usil, 70.

76  Ibid,, 149.

77 Ibid,, 215-16.
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rational restriction (taqyid) in a given Qurianic or sunna utterance, one can

consider that the absolute meaning is intended by this statement. However,

an absolute meaning, according to modern Shi‘i legal theory, can be attained
if it meets all of the following qualifications, which are called the premises of
wisdom (mugaddimat al-hikma):

— The lawgivers (God, the Prophet, or the Imams) should be in a position to
seriously express their whole intended meaning in a given topic.

— The lawgivers do not address any contextual or verbal restrictions con-
cerning the topic (either attached to the text or anywhere else in the scrip-
tural sources), although it is possible for the lawgivers to mention them if
intended.

— There should not exist a specific meaning or referent for the topic in the
context of speaking (al-gadr al-mutayaqqan fi magam al-takhatub), mean-
ing that it should not evoke a specific meaning in people’s minds when they
address this topic.”®

When a given utterance meets all such qualifications or all the premises of

wisdom exist in a specific utterance, then this utterance appears to convey an

absolute statement that should also be considered its established apparent
meaning. However, any utterance which seems to have an absolute meaning
but may not meet one of these premises of wisdom should not be considered
to have an intended or established absolute meaning. For example, if the law-
givers are not in a position to seriously express their whole intended meaning,

or if the statement contains verbal or contextual or rational indicators for a

restricted meaning, or if the context of speaking suggests a specific meaning to

which that statement is referring, then in all such situations, there would not
be an established absolute meaning for the utterance.

4.3.4 Ambiguous (muyjmal) and Clear (mubayyan) Statements

Another hermeneutic pairing in legal theory is called ambiguous (mujmal) and
clear (mubayyan) statements.” Mujmal is an utterance that may convey sev-
eral meanings, but there is no indicator that one is preferred over the others.
Mubayyan is a text that evidently clarifies the preferred meaning, though at
first glance it might have numerous meanings.

4.3.5 Expressed (mantiuq) and Implicated (mafhim) Statements
Mantagq is an utterance in which the intended meaning of the text is ver-
bally expressed.8° In contrast, mafhiim is an utterance in which the intended

78  Ibid., 247—48.
79  Ibid., 252-53.
8o  Ibid., 193-94.
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meaning might be tacitly implied in the text but is not presented verbally or
explicitly.8!

4.4 Examining the Ijtihadic Proofs: Consensus and Reason

If the divine legal ruling on a case cannot be found in the Qur’an or sunna by
pursuing the aforementioned process, then jurists need to investigate the legal
ruling using consensus ({jma“) and reason ( ‘aql). The concepts of jma‘and ‘aqgl
and how they are used in Imami jtihad shall be discussed in Chapter 6 where
relevant.

4.5 Examining the Juristic Proofs: Procedural Principles

The process explained thus far describes the process of jtihad at its first
level, which applies when a given subject is addressed by itihadic sources
from which jurists might be able to derive the actual legal ruling on a subject.
However, when a given subject has not been addressed in the jtihadic sources,
then jurists should apply the second level of jtihad, which is based on several
procedural principles (usu! ‘amaliyya) or juristic proofs (adilla figahatiyya).
The goal of ijtihad on this level is to determine Muslim individuals’ position on
a given topic and to explore the ways in which they should address this prob-
lem in practice. Therefore, a legal ruling derived from procedural principles at
the second level does not imply an actual legal ruling (Aukm wagqi%), but rather
an apparent legal ruling in practice (hukm zahirt ‘amali). In fact, as al-Ansari
notes, the need for such principles emerges when a mujtahid, after searching
and examining all the primary sources, holds that an actual legal ruling on
a given topic is still dubious or doubtful (ma‘a [-shakk).8? Thus, legal rulings
derived from such principles may only be applied in topics where no actual
legal rulings on those topics can be found.

Although adilla figahatiyya were established in Shi‘i legal theory much later
than the adilla jjtihadiyya, it is striking that both carry equal weight in recent
Imami paradigm of jjtihad. Imami jurists have come to realise that an increas-
ing number of complex modern issues need to be explored using an Islamic
lens. However, no scriptural texts from the Qur’an or sunna can be applied to

81  Mafhum in the context of legal theory has been divided into two types. Mafhum
al-muwafaqa is a particular statement in a text regarded as an indication that those
elements not mentioned imply a similar legal ruling to the expressed ruling. Mafhiuim
al-mukhalafa is a particular statement in a text that is considered as an indication that
those parts not mentioned imply an opposite legal ruling from the expressed ruling. Both
types of mafhiim contain various categories whose probative force are disputed in Imami
legal theory. For a useful debate on this issue, see Gleave, Islam and Literalism, 49-55;
al-Mugzaffar, Usil al-figh, 1: n13—30.

82 al-Ansar, Far@’id al-usul, 2: 10-11.
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most of these issues. Moreover, many such cases are not subject to reason or
rational proofs. As a result, the procedural principles are useful as they provide
Muslims with solutions to tackle such legal issues in their daily lives.

There are four major procedural principles, which will briefly be explained
next and in more detail in Chapter 7 where they are needed.82

4.51 The Priority of Divine Exemption

One such principle in modern Imamiyya is called the priority of divine exemp-
tion (asalat al-baraa al-shar‘yya). Given this priority, if there is no clearly
received evidence or proof in the primary sources (including unequivocal
statements in scriptures or rational reasoning) to forbid a phenomenon or
behaviour, it would be considered permissible in practice. Based on this prin-
ciple, it can be concluded that, as long as there is no received evidence against
a certain topic, it should be considered permissible.

4.5.2 The Priority of Divine Precaution

Another procedural principle is called the priority of divine precaution (asalat
al-ihtiyat al-shar‘iyya). Unlike the previous principle, this priority emphasises
taking a cautionary position in cases of uncertainty (shakk) to make sure that
legal duty has been complied with.

4.5.3 The Priority of Optional Choice

The third procedural principle is the priority of optional choice (asalat
al-takhyir). This principle applies when a given case potentially carries two
possibilities and there is no received indicator which determines one side over
the other. In this situation, following this procedural principle, the lawgiver

83 It is important to note that both in Sunni and pre-Ansari Shi‘i legal theory, there exist
principles named similarly to some of the procedural principles discussed here, such as
asalat al-bara’a and asalat al-istishab. This similarity should not mislead us to correlate
the two different types of reasoning established by pre-Ansarl and Sunni legal theory
with post-Ansari. However, as elaborated earlier (see Figure 3), procedural principles in
post-Ansari legal theory are related to the third type of legal reasoning, which does not
result in actual legal rulings but provides grounds from which to tackle given legal topics
in practice (see al-Sadr, Buhiith, 5: 9-11). In contrast, the asalat al-baraa (or asalat al-nafy,
as it was commonly known as such in classical legal theory) and asalat al-istishab in Sunni
and pre-Ansari legal theory (see, for example, al-‘Amili (Hasan), Ma‘alim, 319-24; al-Fadil
al-Tani, al-Wafiyya, 178—79; al-Ghazali, al-Mustasfa, 2: 406-33; al-Hilli (Muhaqqiq), Ma‘arij
al-usul, 206—13; al-Samani, Qawati‘ al-adilla, 2: 35—45; al-Sharif al-Murtada, al-Dharia, 2:
827-37) are considered either as decisive reasons or uncertain opinions (al-Sadr, Buhiith,
5:10). Therefore, they are either related to the first type of reasoning, which leads to actual
legal rulings, or to the second type, similar to khabar wahid, which leans towards actual
legal rulings, albeit via uncertain opinions.
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leaves all the options in the hands of individuals, and they are free to choose
either possibility as they wish but not both.

4.5.4 The Priority of Presumption of Continuity

Finally, the fourth principle is the priority of the presumption of continuity
(asalat al-istishab). This priority implies that if a given case or a given legal
ruling was previously known by certainty, and its condition has now become
doubtful/uncertain, the case or the legal ruling should be presumed to con-
tinue as before, and thus the current uncertain situation should be neglected.

The Process of
Modern Shii Ijtihad

A
Knowledge <:> Deriving the
about the subjects Legal Rulings
v v v

Divinely Originally customary
created and | | Customary| | subjects, but whose scope
designated | | subjects was expanded or limited
subjects by revelation
l v *

Level I: jjtihadic proofs | |Level II: juristic proofs Legal maxims

(adilla ljtihadiyya (adilla figahatiyya) or (qawa‘id fiqghiyya)
procedural principles
(usul ‘amaliyya)
. Puri
Sunna (tradition) Necessity (tal;zrc;}clz) etc
Agl (reason)
A A A A

Its meaning, scope, and Priority of Priority of Priority of
probative force (hujjiyya) divine divine Priority of presump-

are highly contested. exemption | | precaution optional tion of
(asalat (asalat choice continuity

al-bara’a al-ihtiyat (asalat (asalat
al-shar - al-shar - al-takhyir) al-istishab)

yya) yya)

FIGURE 3  The modern Shi‘i jjtihadic procedure
Note: Legal maxims, as will be elaborated in Chapter 7, are not considered a different
level of jjtihadic procedure in Imami discourse. In fact, these maxims either result
in certainty or reliable personal opinions, or they provide solutions to tackle a legal
problem in practice. In the latter case, such maxims should be counted as procedural
principles, and thus they belong to the second level of the modern Shi‘ ijtihadic process.
In the former two situations, where these maxims provide certainty or reliable personal
opinions about legal rulings, they should be regarded as jjtihadic reasoning and thus
belong to the first level of the jitihadic process. This is why I use a dashed line while
referring to legal maxims.
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4.6 The Role of Legal Maxims

In addition to the itihadic proofs and procedural principles, there are other
rules called legal maxims (gawa'‘id fighiyya) that Imami jurists often use to
derive legal rulings. In fact, the process of jtihad on any given case, as per
modern Imami ijtihad, would not be complete if mujtahids did not consider or
seek the applicable legal maxims in their investigation. Legal maxims consist
of the general principles of figh that can comprehensively or predominantly
be applied to all of their related specifics. There are numerous legal maxims in
Shi‘i legal scholarship, including the maxims of dominance (ga‘idat al-taslit),3+
purity (al-tahara),® no harm and no retribution (la darar wa-la dirar), the
necessary elimination of harm (al-darar yuzal),® and necessity (al-idtirar).8”
Some of these maxims will be discussed in Chapter 7.

5 Shi‘i Ijtihad on Trial: A Case Study of Modern Shi‘i {jitihad on
Transgenderism

Modern medical technologies have been used to perform gender confirmation
surgery (GCs) since the middle of the twentieth century. Although Gcs is con-
sidered a positive innovation, with proponents contending that it has positive
effect on individuals who wish to undergo this transition, it has resulted in
challenges for religions, including Islam. Muslim jurists have encountered sev-
eral questions as the demand for Gcs has grown among transgender Muslims
in various societies or communities. Experts have been asked, in particular,
to issue fatwas regarding the (im)permissibility of this surgery in Islam. In
response to such demands, a number of jurists argued that Gcs should be

84 In accordance with this maxim, individuals have the right to control over their soul, body,
and property. However, it is important to know that this right is limited to all possessions
that are considered as rational within humans or within Muslim societies (see al-Irawani,
Durus tamhidiyya, 2:104—10; Makarim al-Shirazi, al-Qawa'‘id al-fighiyya, 2: 34-37).

85  This maxim implies that everything is pure or clean unless one knows definitely that it
is not clean or pure (al-Irawani, Durus tamhidiyya, 2: 44; Makarim al-Shirazi, al-Qawa‘id
al-fighiyya, 2: 417—22).

86  According to this widely accepted principle in Islamic legal scholarship, Muslims are
not allowed to harm themselves or harm others; rather, they must take care of their own
and others'’ lives, health, and property (see al-Irawani, Durus tamhidiyya, 1: 89; Makarim
al-Shirazi, al-Qawa‘id al-fighiyya, 1: 54—59).

87  This maxim, which in its complete format is articulated as al-dariurat tubihu [-mahgzirat,
implies that necessities render impermissible or unlawful acts or behaviours permissible
or lawful (Muhaqqiq Damad, Qawa‘id-i figh, 4: 123-24).
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regarded as sinful, and thus prohibited (faram) in Islam.88 However, the Imami
jurist Ayatallah Khumayni issued a fatwa in the 1960s legalising G¢s in Islamic
law and then, a few decades later, in the state law of Iran. I have discussed
this subject extensively elsewhere.8° However, to show how the modern Shi‘i
paradigm of jjtihad deals with new phenomena, I briefly explain Khumayni's
fatwas on Gcs.

5.1 Khumayni and the Theology of Opponents

Muslim jurists who oppose GcCs take the easy route by simply forbidding the
surgery. They believe that transgender Muslims must be identified as female
or male based on their biological and sexual organs, and consequently they
must perform the Islamic mandatory practices as a male or female. These
jurists have tried to enlist a variety of proofs to support the prohibition of Gcs,
but their most important proof, as the Islamic Figh Council of the Muslim
World League stated, is that surgery is an alteration of God’s creation.?° Suffice
it to recall it briefly that in the Islamic theological tradition, God has created
everything as it is, including human beings, and God does not make mistakes.
Therefore, individuals are, in fact, created in their God-given natures, and they
must go back to Him as they were born. If Gcs is performed, then God’s own
creation is interfered with, a creation no one in existence has any right to alter.
There is a verse in the Qur’an (4:119) that states:

[A]nd surely I shall lead them astray, and arouse desires in them. I shall
command them and they will slit the ears of cattle; I shall command them
and they will alter God’s creation. Whosoever takes Satan as a protector
apart from God has surely suffered a manifest loss.

Some Muslim scholars use this verse to argue that God commands us not
to change the creation of Allah. Otherwise, Satan will take shape instead of
Allah, and we will be acting against God’s intrinsic nature. Khumayni seems to
uphold that all the proofs presented against GCS cannot convincingly forbid
GCs. In his opinion, there is enough evidence in the Qur’an and sunna of the
Prophet or Imams to show that changing “the creation of God” as mentioned
in the Quran refers to other issues, such as changing Islam and one’s faith, not

88 See, for example, al-Jizani, Figh al-nawazil; al-Tabrizi, Ahkam al-mughtaribin; al-Qaradawi,
al-Halal wa-l-haram.

89  Alipour, “Islamic Shari‘a law” and “Transgender Identity.” For some useful discussion on
this fatwa, also see Najmabadi, Professing Selves, in particular, chap. 5; Saeidzadeh, Trans
and Sex Change.

90 The Muslim World League, “The Sixth Fatwa Resolution.” See also al-Kanaan, al-Mawsii‘a;
Kariminiya, Taghyir-i jinsiyyat.
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operations on the human body.9! Khumayny, therefore, exercised ijtihad to the
topic of Gcs and issued a new fatwa legalising Gcs in Islam.

5.2 Khumayni and the Fatwa on Gender Confirmation Surgery

Perhaps the first response to the issue of Gcs among Muslim jurists was by
Khumayni, in his book Tahrir al-wasila, in the 1960s.92 Khumayni addressed
this topic in a section devoted to “The Changing of Gender and/or Sex.”?3 This
section discusses ten problems. Problem 1 is a fatwa which explicitly discusses
the permissibility of Gc¢s for every individual, including transgender people.
Subsequent problems deal with the specific results of Gcs, such as the status
of a person’s marriage and kinship after surgery. Here is the fatwa:

It seems that changing the sex and/or gender (jins) of a male to a female
by surgery is not prohibited (haram) [in Islam] and vice versa, and it is
also not prohibited for an intersex person (khuntha) undergoing it to be
attached to one of the sexes and/or genders [female or male]; and does the
surgery become obligatory if a woman finds in herself [sensual] desires
similar to man’s desires or some evidence of masculinity in herself—or
a man finds in himself [sensual] desires similar to the opposite sex or
some evidence of femininity in himself? It seems that [in such a case] if
a person really belongs to a [determined] sex and/or gender, surgery is
not obligatory (wajib), but the person is still eligible to change their sex
and/or gender ( jinsiyya) into the opposite sex and/or gender.%*

Khumayni issued another fatwa on Gcs in the late 1980s, perhaps a year before
his death. This later fatwa was issued on the demand of a transgender woman

91  Kariminiya, Taghyir-i jinsiyyat, 124-31.

92 This fatwa was issued almost two decades before Iran’s 1979 revolution under Khumayni's
leadership. Therefore, it appears that Khumayni issued the fatwa in favour of Gcs
far beyond his political biases. In fact, there is no convincing evidence to attest that
Khumayni, various political parties in Iran, or even the authorities of the country knew
that such a revolution would happen two decades after the issuing of this fatwa.

93  Thetitle of this section in Takhrir al-Wasila is “taghyir al-jinsiyya.” Following modern schol-
arship on gender studies, Iranian scholars or those who write in Persian generally distin-
guish between two concepts of sex and gender. They usually use the term jins to address
sex and the term jinsiyyat to refer to gender. Therefore, given the modern conception,
the term jinsiyyat in the title should be translated as gender. Whether Khumayni was
aware of such distinction or not, in this fatwa as well as the following one, he consistently
applies both terms interchangeably. Thus, this point needs to be further investigated in
Khumayni's scholarship. However, to keep all possibilities open, I shall address both con-
cepts while discussing Khumayni’s fatwas.

94  al-Khumayni, Tahrir al-wasila, 2: 626.
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called Maryam-Khatin Mulkara, whose fascinating story has been discussed
elsewhere.% In this fatwa, Khumayni allows Maryam-Khatan to undergo Gcs
on recommendation from trustworthy doctors. Here is this second fatwa:

In the Name of God Almighty. Changing the gender and/or sex ( jinséyyat)
[by surgery] is not prohibited in Islam if reliable medical doctors recom-
mend it. Insha Allah you will be safe and hopefully the people whom you
had mentioned might take care of your situation.9¢

The Islamic government of Iran seems to have followed this fatwa and changed
the state law. Under current state law, transgender Gcs is allowed and sup-
ported by the Iranian government. Transgender people have the security of a
new birth certificate, a new identity card, and a new passport, as well as access
to other facilities for their operations, such as through a loan provided by the
government. The Iranian transgender community has remained active, estab-
lishing an organization to counsel and help transgender persons. Although
the efforts of the community led to changes which ensured embedded Islamic
tolerance and acceptance in Islamic law and, subsequently, state law, it will
take much longer for people who have undergone Gcs to be accepted by the
patriarchal society and culture of Iran.

5.3 Reviewing Khumayni's Ijtihadic Process on GCS

As indicated, Khumayni issued two fatwas on Gcs. The fatwas are short but
quite clear, allowing transgender Muslims to undergo Gcs. In fact, Khumaynt's
earlier fatwa clearly includes every person who wishes to confirm their sex
and/or gender by this method. However, a number of jurists hold that if the
GCs is not necessary and urgent, it cannot be permissible in Islam.%? According
to these jurists, in such a case GCs necessarily encounters other prohibitions,
that is surgery requires surgeons to look at and touch the genitalia of another
person who is not their wife or husband. Therefore, in this instance, though
the Gcs is not prohibited in itself, it must be avoided because of other pro-
hibitions that proscribe temptation. Nevertheless, KhumaynT’s fatwas do not
contain such a restriction. In addition, since G¢s is considered necessary and
urgent for transgender people, the fatwas in any case include them.

95  Alipour, “Islamic Shari‘a law.”

96  An image of the original fatwa in Persian can be seen on this website: https://iranwire
.com/en/special-features/66920/.

97 al-Kharrazi, “Taghyir al-jinsiyya,” 24; al-Muntaziri, Dirdsat, 2: 517-18; al-Mu’'min, Kalimat
sadida, 94-95.
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Now let us consider Khumayni’s method for providing transgender people
with such fatwas. As is normal among Imami jurists, Khumayni did not cite his
religious sources. He also did not discuss the case in his expanded scholarly
books. However, it is still possible to enquire into his proofs by investigating
his methodology.

The first step for Khumayni was to understand the topic of his jtihadic
investigation. Since this topic, namely transgender Gcs, is a professional cus-
tomary subject, he needed to consult with some scientists to fully understand
the issue. Based on Mulkara’s report, she had sent two letters to Khumayni con-
cerning her case. But, on both occasions, Khumayni mistakenly thought she
was an intersex person and so told her to practise Islam as such. This prompted
Mulkara to meet him in person and explain her situation. Khumayni then
consulted scientists about the issue, including psychologists, physicians, and
surgeons.”® He wanted to understand the subject clearly.

As elaborated earlier in this chapter, the legal ruling on any case in (Shi‘i)
Islam should first be investigated by reference to itihadic reasoning which
contains four original sources: the Qur’an, sunna, {jima‘, and ‘agl. If a case does
not have enough proof in these sources, the legal ruling should be understood
by legal maxims or by procedural principles at the level of the second stage.
Khumayni, indeed, as a neo-traditional Imami jurist, believes in this method.%°
However, because transgenderism is a new subject, there is nothing in the
Qur’an and sunna that clearly refers to it. No wonder the subject remains con-
troversial among Imami Muslim scholars. Moreover, at this first stage, there
is no clear statement from ‘aq/ regarding the question of transgender Gcs.
Therefore, by his methodology of ijtihad, there is no way, except by return-
ing the subject to gawa‘id fighiyya or usul ‘amaliyya, to seek a second solution.
At this level, Khumayni could possibly employ some different principles to
derive a legal ruling on transgender Gcs. Let us consider two of Khumaynt’s
possible proofs for the permissibility of Gcs.100

First, there is an Islamic legal maxim called the maxim of dominance
(ga‘idat al-taslit). According to this rule, everybody has a right to, or control
over, their body and property. Imami jurists consider this highly rational, a rule
which Shari‘a does not deny. But it is important to know that this right in Islam
is limited to all possessions that are considered as rational within humans or
within Muslim societies.l®! If changing the body by surgery is considered as

98  Tait, “A fatwa for freedom.”

99  al-Khumayni, Manahij, 1: 51-54; and al-Rasa@’il, 2: 95.

100 Foracomprehensive examination of Khumayni's proofs through legal maxims and proce-
dural principles, see Alipour, “Islamic Shari‘a law.”

101 al-Kharrazi, “Taghyir al-jinsiyya,” 24.
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rational, as it is in many modern societies, everybody, following this rule, is
eligible to use their right to change their body through surgery. It is not difficult
to see that Khumayni partly grounded his fatwa on this rule. The only precon-
dition mentioned in this proof is that the given action should be deemed as
rational within humans. It seems that Khumayny, in the case of considering
this maxim for his fatwas, held that undergoing Gcs is a rational act that can
be chosen by individuals as they are in possession of their bodies.

Second, the priority of divine exemption is a principle that perhaps
Khumayni took into account for issuing this fatwa. Assuming this priority, if
there is no clearly received evidence in Islamic sources (including unequiv-
ocal statements in scriptures or rational proofs) to forbid a subject or action
or practice, it would be considered permissible in practice.l%2 This is because
the famous verse of the Qur’an (17:15) states that Muslims will not be punished
without a received message, and a fadith from the Prophet Muhammad says
that Muslims are relieved of that which they do not know by clear received
proof.1%3 Grounding on this principle, it can be concluded that as long as there
is no received evidence against GCs, it should be presumed permissible.

In addition, there is yet another important principle in Khumayni's meth-
odology of jjtihad that influenced his fatwas. This principle was named “the
role of time and place in ijtihad” by the man himself.1%4 As he articulated,
ijtihad is dynamic when considering the two important factors of time and
place. If a subject has a special Aukm (legal ruling) in Islam in a particular
time or place, the same subject, because of a different political and societal
situation, might be changed in its hukm. This means that jitihad can adapt
to cultural conditions, which inevitably change over the passage of time and
variation in place. This rule makes the Islamic legal rulings flexible over time
and space or, in general, across cultures. During his leadership, Khumayni used
this principle to rectify the common traditional approaches to various topics
in post-revolutionary Iran, such as the permissibility of music, playing chess,
and women'’s rights to be elected to parliament. Transgender Gcs is one of the
cases Khumayni saw as pertinent to the new situation. Following this rule, he
issued the fatwa generally, without limitations that traditional Muslim schol-
ars would consider; he did not explicitly or tacitly address any restrictions to
it. It shows that he did not agree with such traditional limitations for surgery,
because of the new cultural context regarding human life.

102 For a detailed analysis, see Chapter 7.
103 al-Saduq, al-Khisal, 417.
104 Khumayni, “Manshiir-i rawhaniyyat.”
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6 Final Remarks

This chapter has explored the modern Shi‘i paradigm of jjtihad in order to
provide the methodological repertoire for the rest of the study. Then, to show
how the methodology of ijtihad works when it encounters modern topics,
Khumayni's fatwa on the issue of transgender Gcs was investigated. This
examination explains how the modern Imami jjtihad realised its potency by
producing an enlightened fatwa. Prompted by such a fatwa, one may wonder
whether contemporary jurists or ‘ulama’ could provide new fatwas on anal-
ogous phenomena such as homosexuality and bisexuality, and their legalisa-
tion. In response to this question, Hujjat al-Islam Kariminiya, a Shii cleric,
holds that this is absolutely not possible.1%5

Concerning homosexuality, one may wonder whether there is really no
door for discussion that can be opened. In the last decade, indeed, a number of
scholars have presented several alternative interpretations of Islamic sources
on homosexuality.1°6 The present study, however, does not discuss the reform-
ist scholars’ approach. This study also does not take the approach of clerics
such as Kariminiya, who are not jurists or mufiis, and thus ineligible to issue
fatwds on new topics, such as homosexuality. Rather, the query is addressed to
(neo-)traditional Muslim jurists investigating whether there is any light that
could be shed on this new subject through modern Imami jtihad. Therefore,
one may ask Shi‘i ‘ulama’ who follow this paradigm of jjtihad whether homo-
sexuality is prohibited according to Islamic law. And if so, do the condemnation
and criminalisation of modern homosexuality cohere with Islamic sources,
and are there any alternative understandings of Islam on this topic? These
questions could open up the possibility for Imami jurists to develop a toler-
ant or even accepting approach towards homosexuality. Given that, such an
opened door could propel Islamic scholarship to provide homosexual Muslims
with progressive fatwas which could expand the scope of Islamic tolerance and
acceptance on this issue.

This study, following the same route of jtihad established and widely exer-
cised by modern Imamiyya, investigates Shi‘i legal rulings on homosexuality
with the aim of opening a dialogue with Imami jurists. Taking the example
of the Gcs fatwa as a starting point, this study will explore how an alternative
discursive space, and thus a new interpretation of Islamic tradition towards
homosexuality, is possible.

105 Najmabadi, Professing Selves, 186.
106 See, for example, Ali, Sexual Ethics and Islam; Jahangir and Abdullatif, Islamic Law and
Muslim Same-Sex Unions; Kugle, Homosexuality in Islam.
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Modern Homosexuality and the Pre-Homosexual
Categories

1 Conceptualisation of Homosexuality

The present study aims to investigate discursive spaces on homosexuality in
the modern Imami legal system. Concerning the Imami jtihad, any legal ruling
should pertain to a specific subject (mawdit‘). However, identification of the
subjects of legal rulings is mainly beyond the scope of jitihad. Nevertheless,
to issue relevant fatwas, mujtahids need to clearly understand the subjects
or topics on which they wish to exercise ijtihad. As elaborated in Chapter 2,
subjects of divine legal rulings are divided into three different types: (1) sub-
jects that are created and designated by the Qur’an or sunna, (2) subjects that
need to be taken from society, (3) subjects which are originally customary but
whose scope may be extended or limited by the revelatory texts. Presuming
that homosexuality is a modern phenomenon, it is clearly not a subject created
and designated by the Qur’an or sunna; nor has its scope been extended or lim-
ited by the Qur'an or sunna. Therefore, it should be considered a subject which
needs to be understood from within the societies where individuals have been
engaged in homosexual behaviours.

The very modern scholarship on homosexuality was established in the late
1960s under the influence of scholars such as Mary McIntosh (1936-2013),
Michel Foucault (1926-1984), John Boswell (1947-1994), and Jeffrey Weeks
(b. 1945). Scholars began to carefully investigate this topic ever since. They
have introduced various articulations of homosexuality.! However, the nature
of homosexuality is yet a matter of dispute as it seems to be more complicated
than it appears at first glance. In the present study, I am not in a position to
examine all notions of homosexuality. Instead, briefly reviewing Foucault’s
approach, I explicate the meaning of homosexuality based on Jeffrey Weeks'’s
and David Halperin’s views. I focus on their views not only because they are

1 See, for example, Boswell, Christianity, Social Tolerance, and Homosexuality; Foucault, The
History of Sexuality: Volume 1 (HS1); Gunther, The Elastic Closet; Halperin, How to Do the
History of Homosexuality; Halwani, “Essentialism, social constructionism, and the history
of homosexuality”; lemmola, and Ciani, “New Evidence of Genetic Factors”; McIntosh, “The
Homosexual Role”; Sedgwick, Epistemology of the Closet; Weeks, Coming Out and The World
We Have Won.
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most compatible with the present study, but also because their scholarship has
constituted the central debate on this topic ever since.

2 A Canonical Reading of a Passage from The History of Sexuality

Foucault, in a famous passage in The History of Sexuality, compares the two
phenomena of sodomy/sodomite and homosexuality/the homosexual and
makes distinctions between them. According to him,

[t]his new persecution of the peripheral sexualities entailed an incorpo-
ration of perversions and a new specification of individuals. As defined
by the ancient civil or canonical codes, sodomy was a category of for-
bidden acts; their perpetrator was nothing more than the juridical sub-
ject of them. The nineteenth-century homosexual became a personage,
a past, a case history, and a childhood, in addition to being a type of life,
a life form, and a morphology, with an indiscreet anatomy and possibly a
mysterious physiology. Nothing that went into his total composition was
unaffected by his sexuality. It was everywhere present in him: at the root
of all his actions because it was their insidious and indefinitely active
principle; written immodestly on his face and body because it was a
secret that always gave itself away. It was consubstantial with him, less as
a habitual sin than as a singular nature. We must not forget that the psy-
chological, psychiatric, medical category of homosexuality was consti-
tuted from the moment it was characterized—Westphal’s famous article
of 1870 on ‘contrary sexual sensations’ can stand as its date of birth—less
by a type of sexual relations than by a certain quality of sexual sensibil-
ity, a certain way of inverting the masculine and the feminine in oneself.
Homosexuality appeared as one of the forms of sexuality when it was
transposed from the practice of sodomy onto a kind of interior androg-
yny, a hermaphrodism of the soul. The sodomite had been a temporary
aberration; the homosexual was now a species.?

A canonical reading of this passage seems to verify the following understand-
ing which has often been presented by scholars since the publication of The
History of Sexuality, volume 1 (Hs1).3 Before the nineteenth century, societies,

2 Foucault, HS1, 42—43.
3 For instance, Stephen O. Murray (Murray, Homosexualities) and Mark D. Jordan (Jordan, The
Invention of Sodomy) have such an understanding of this passage of Hs1 and then criticise
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as Foucault elaborates, commonly categorised sexual differences based on var-
ious types of sexual practices. There was no discussion of sexual agents, sub-
jects, or characters; in fact, sexual practices were not considered to manifest
any indications of sexual identity or sexual subjectivity. From the nineteenth
century onwards, however, sexual behaviours have represented the subjec-
tivity of sexual agents. Thus, the concept of sexuality which expresses sexual
orientations and new categorisations of individuals was invented, and further-
more, sexual differences began to be perceived as different sexual identities.
For example, in the case of sodomy, Foucault explains that it was a category of
sinful or forbidden practice that a person may commit; it did not manifest the
person’s character. However, modern homosexuality is understood as a per-
sonage, an identity and a style of life. Therefore, for Foucault, sodomite is a
temporary aberration whereas the homosexual is a species.*

This understanding of Foucault’s differentiation between modern homo-
sexuality and sodomy can be further confirmed by considering that Foucault
repeated the same idea, in more explicit remarks, in his less famous work enti-
tled Vingt ans et aprés (Twenty Years After) published in 1978 under the name
of his interviewee Thierry Voeltzel. This book originally consisted of several of
Foucault’s interviews with Thierry Voeltzel, a young gay man. Foucault made
these interviews as he was completing Hs1. In this interview, Foucault explains
the distinction between the two phenomena of sodomy and homosexual-
ity by stating that homosexuality, as a category of sexuality, was invented in
very modern times and did not exist in the past.> What existed in the past,
in Foucault’s view, was sodomy, which can properly be described as different
types of same-sex sexual acts, some of which were legally condemned.

Thus, in Foucault’s view, homosexuals as individuals who identify as such
did not exist in the past. Moreover, his idea of modern identifications of sex-
uality implies that pre-homosexual categories, such as sodomy, only refer to
sexual practices and not to agents of the sexual acts. Thus, it appears that, in
Foucault’s view, there were no sodomites as individuals who identified as such.

In a chapter entitled ‘Forgetting Foucault, David Halperin challenges this
widely known understanding of the quoted passage of Hs1.% He even, seem-
ingly oddly, asserts that Foucault, in his observation presented in Vingt ans et
apreés, was trying to make the discussion understandable for his non-academic

Foucault’s view on this matter. Murray even argues that this is the only way to interpret
Foucault’s opinion here. Therefore, in his view, David Halperin’s attempt to understand this
passage differently deviates far from Foucault’s intention in this segment.

4 Halperin, How to Do the History of Homosexuality, 27.

Voeltzel, Vingt ans et apreés, 33.

6 Halperin, How to Do the History of Homosexuality, 29-32.
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interlocutor or perhaps to sympathise with his ideas.” Foucault, as Halperin
remarks, is not claiming that there were no sexual identities but only sex-
ual practices in the premodern period. Halperin finds it hard to accept that
Foucault made such an argument which, in Halperin’s view, is “heedless of
European history.”® Therefore, he regards the common interpretation of this
passage “as inattentive to Foucault’s text”® and offers an alternative under-
standing of Foucault based on his general project on sexuality—albeit still one
which is perhaps not very consistent with Foucault’s own words.

Halperin begins with a close reading of the quoted passage. According to
him, the common misunderstanding happened by forgetting the following sig-
nificant statement of Foucault where he states, “[a]s defined by the ancient
civil or canonical codes, sodomy was a category of forbidden acts.© This
clause, as Halperin notes, is a significant part of the passage where Foucault
suggests only a modest doctrine. That is, in Foucault’s view, there are different
ways to prohibit same-sex sexual relationships. In premodern times, same-sex
sexual relationships would be disqualified through canonical or civil defini-
tions of sodomy, whereas in the modern period, that disqualification hap-
pens through modern medical or psychiatric formulations of homosexuality.
Explaining this point is in fact Foucault’s project which, as Halperin suggests,
can be grasped by paying close attention to the wider context of Foucault’s
The History of Sexuality: Foucault’s goal is to point out the particular technol-
ogy that the modern discourse on sexual relationships applies to generate the
concept of homosexuality and the identity of the homosexual. Thus, Foucault
in this passage, as throughout The History of Sexuality, is focusing on “discur-
sive and institutional” acts.! There is nothing here about an individual’s sex-
ual practices in their private lives nor anything about views of such practices.
Foucault, in fact, attempts to demonstrate that the definition of sodomy in the
premodern period was based on the civil laws of several European countries,
canon law, and Christian teachings, whereas homosexuality is conceptualised
through the writings of modern medical professionals and then sexologists. In
short, as Halperin states,

[Foucault’s] schematic opposition between sodomy and homosexuality
is first and foremost a discursive analysis, not a social history, let alone an

7 Ibid., 161.
8 Ibid., 29.

9 Ibid.

10 Foucault, HS1, 42.

11 Halperin, How to Do the History of Homosexuality, 29.
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exhaustive one. It is not an empirical claim about the historical existence
or non-existence of sexually deviant individuals.!?

Historical research has eliminated nearly all doubt that in premodern times
human societies encountered different forms of deviant sexual relationships.1®
More importantly, they even tried to conceptualise these sexual phenomena,
as can be grasped from the Symposium and Phaedrus of Plato, to name just two
works. Clearly, Foucault does not deny this point but attempts to explore it in
his second and third volumes of HS. Again, thanks to historical studies which
have documented massive amounts of new information on sexual behaviours
in the past, it has now become clear that sexual manifestations or categories
in premodern times were matters of practices which had links to agents of the
acts and their subjectivities.*

Nevertheless, this idea, as commonly understood, has seemingly been
denied by Foucault’s famous passage in Hs1. Foucault most likely was aware
of such historical studies, as some had been published before his The History
of Sexuality was released. There were more studies on this matter published at
the time Foucault was completing this work and after the publication of Hs1.
Thus, even if Foucault was not aware of such studies before publishing the
first volume, he most definitely should have known about them afterwards.
However, somewhat strangely, he does not refer to these new studies and
leaves his famous passage as it is without revisions in any subsequent editions
of Hs1. Thus, intentionally or unintentionally, Foucault provides the grounds
for his readers to interpret this passage and, hence, his approach as they have
been commonly understood. Moreover, given that Foucault was aware, as
I assume he was, of the historical studies but still suggested his idea in a way
that can readily be understood as it has been commonly interpreted, then it
is plausible to conclude that Foucault did view the issue of sexual behaviours
and sexual relationships in the premodern period differently from historians
such as Dover, Boswell, Williams, and Halperin.

On top of all this, in case Foucault was not aware of such historical stud-
ies while writing HS1, one might assume that, after its publication, he should
have considered them. This would have given him the opportunity to represent
them in the second and third volumes of The History of Sexuality, in which

12 Ibid, 31-32.

13 See, for example, Dover, Greek Homosexuality; Boswell, The Marriage of Likeness; Brooten,
Love Between Women; Halperin, How to Do the History of Homosexuality; Harris, “Sex on
the Margins”; Williams, Roman Homosexuality; Clark, Desire.

14  See, for example, Dover, Greek Homosexuality; Williams, Roman Homosexuality.
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Foucault conducted an extensive study on sexuality in ancient Greece and
Rome. However, it seems that Foucault was not interested at all in going back
to this discussion and changing or amending the passage above to prevent the
alleged misreading of his doctrine. Oddly enough, Halperin, in supporting his
interpretation of this passage of Hs1, also does not make any reference to the
later volumes of Hs.!15 Therefore, one may claim that Halperin is imposing his
view on Foucault’s approach.

Nevertheless, Halperin's understanding of Foucault might have an underly-
ing point which the common interpretation of the passage is apparently miss-
ing. To begin with, it is important to note that Halperin ponders on Foucault’s
whole project on the emergence of modern sexuality (its genealogy, inven-
tion, and identification) in order to understand this passage and, ultimately,
Foucault’s approach correctly.

The term “sexuality” was invented in the early nineteenth century to refer
to the peculiarity of being sexual entities.!® However, the issue of sexuality,
which led to massive discursive unities emerged during the transition to
modernity from the eighteenth century. There were in fact critical instruments
or strategies of power-knowledge over both individuals and species by focus-
ing on sex.'” The very real goal of such strategies, Foucault argues, was not to
fight against sexuality but to control and regulate it.!® Sexuality, in Foucault’s
approach, is neither an intrinsic phenomenon which power attempts to con-
trol nor an unknown scope which knowledge seeks to gradually discover.
Instead, as Foucault states, sexuality “is the name that can be given to a histor-
ical construct.”®

Following Foucault, later scholars of sexuality argued for this modern con-
structed notion as a merging concept that brings together different discourses
which apparently do not have inherent linkages, such as medical, moral, regu-
latory, legal, and scientific discourses. Interestingly, the concepts of “sex” and
“sexual,” which are essential to the term sexuality, are also products of dis-
courses which made it possible for modern individuals or populations to iden-
tify as sexual entities who enact their erotic lives,2° which provide complex sets

15 To be precise, as Halperin indicates, Foucault in 1982, while writing a review of Dover’s
Greek Homosexuality, first published in 1978, does implicitly distinguish modern homo-
sexuality from pre-homosexual categories in a different way from his famous passage of
Hs1 (Halperin, How to Do the History of Homosexuality, 161-62).

16 Weeks, The Languages of Sexuality, 198.

17  Foucault, HS1,103-5.

18 Ibid., 105.

19 Ibid.

20  See Gagnon and Simon, Sexual Conduct.



MODERN HOMOSEXUALITY AND THE PRE-HOMOSEXUAL CATEGORIES 93

of performances by which the concept of sexual is originated and performed?!
and which ground a context for narrating various sexual histories which indi-
viduals tell to each other regarding their bodies.?2

In fact, the invention of the concept of sexuality provided a new discursive
space for modern debates on sexual behaviours, thus making new divisions
and conceptualisations of sexual identities, such as homosexuality and heter-
osexuality, possible. However, one might assert that the historical construction
of sexuality proposed by scholars such as Foucault, by rejecting the inherent
sexual orientations, leads to a questioning of the validity of modern sexual
categories. Nevertheless, as Weeks notes, this is in fact the exact point of social
constructionism, which the critics seem to neglect.?3 This is because a “histori-
cised approach to sexuality opens the whole field to critical analysis and assess-
ment. It becomes possible to relate sexuality to other social phenomena.”?*
Without questioning the conception of sexuality as an inherent or essential
phenomenon, it would not become possible to reconsider the definitions of
the sexual.

With the topic of sexuality in mind, it seems naive to agree with the stand-
ard interpretation of the earlier quoted passage of Hs1, which asserts that, in
Foucault’s view, there were different categories of sexual practices, but not of
sexual identities in premodern times, and that the different categories of sex-
ual identity were produced and articulated in modern period, linking sexual
acts to sexual actors. However, unlike this well-known understanding of the
passage, Foucault simply demonstrates that, since the end of the nineteenth
century, people increasingly defined themselves in terms of their sexual iden-
tity, rather than in terms of other social categories, such as caste, class, or faith.
Therefore, when Foucault remarks that before the modern period the homo-
sexual did not exist, it is solely a statement of the following: the category, the
name, the idea of someone being identified in their essence by their sexual-
ity, rather than by other social statuses, simply did not exist. This, as Halperin
notes, is “a discursive analysis, not a social history.”?5 Thus, Foucault is not sug-
gesting any empirical assertion of the idea that there did or did not exist indi-
viduals who were deemed as sexually deviant. He does not imply that people
in the past never described or identified themselves in terms of their sexual

21 See Butler, Gender Trouble.

22 See Plummer, Telling Sexual Stories.

23 Weeks, The Languages of Sexuality, 199—200.

24 Ibid., 200.

25  Halperin, How to Do the History of Homosexuality, 32.
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practices. That is a matter for empirical investigation, and as historical studies
have convincingly documented, there is evidence to the contrary.26

However, what is relevant to this study is that, after all, in Foucault’s view,
modern homosexuality is different from sodomy or any other manifestations
or categories of same-sex sexual relationships which existed in the past or pre-
modern times. Homosexuality, as the phenomenon we have known since the
last century, essentially depends on sexuality. Jeffrey Weeks and David Halperin
both agree with Foucault on this matter, which we turn to briefly now.

3 Weeks and Different Articulations of Homosexual Behaviours

Jeffrey Weeks is a pioneering British scholar of the modern history of
(homo)sexuality who was inspired by Mary McIntosh, Michel Foucault, and
Ken Plummer. If Foucault was dealing with the homosexual discourse as a
genealogist and a philosopher, Weeks has conducted his scholarship from a
socio-sexological perspective, albeit that the history of homosexual behav-
iours is also significant in his project.

Since the last third of the twentieth century, sociologists and historians, as
several scholars argued, made it clear that there is a key distinction between
homosexual behaviours and homosexual classifications, roles, and identities.2?
Weeks notes that, since the late nineteenth century, sexologists and anthro-
pologists have been aware of the existence of homosexual behaviours in dif-
ferent cultures and societies; they understood there were multiple responses
to homosexuality from various cultures and during different periods of time.
Therefore, as Weeks concludes, there is no way to consider a universalistic or
holistic history and conceptualisation of homosexuality.28

There is another significant point to explain Weeks'’s view on homosex-
uality. Along with several sociologists and scholars of sexualities such as
Plummer,2® Weeks holds that this phenomenon is a socially constructed issue,
not an inherent or a genetic matter. Therefore, not only have the approaches
to homosexual practices differed, but the public and individual conceptualis-
ations of homosexuality have equally been specified by various cultures. Thus,

26 See, for example, Dover, Greek Homosexuality; Boswell, Christianity, Social Tolerance, and
Homosexuality; Williams, Roman Homosexuality.

27 See, for example, Hocquenghem, Homosexual Desire; Plummer, Sexual Stigma; Weeks,
Sexuality and its Discontents, chap. 4.

28 Weeks, Sex, Politics and Society, 97.

29  See Plummer, Sexual Stigma, “Building a Sociology of Homosexuality,” 17—29 and “Homo-
sexual Categories,” 53—75.
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one can only comprehend the social importance of homosexual behaviours in
their specific historical context.3? In fact, current homosexuality, in Weeks’s
approach, should inevitably be constructed of different factors determined by
the interactions of modern society, culture, and modern humans’ demands.
Therefore, it should not and cannot be traced back to other societies and
cultures throughout history, as those cultures and societies in the past had
different situations and demands which led them to construct language and
concepts related to their needs for expressing their gender status and sexual
appetites.3!

Now it is possible to summarise Weeks'’s articulation of modern homosexu-
ality. Influenced by a short essay by Mary McIntosh entitled “The Homosexual
Role,” first published in 1968, Weeks begins to investigate this subject by con-
sidering the different phases of the modern history of homosexuality while
following a similar route to Foucault’s approach.32 Foucault famously outlined
the point that sexual behaviours have been perceived differently throughout
history, that is, via the moralisation, criminalisation, and medicalisation of
sexual behaviours.33 Independently, Weeks, over four decades, has upheld and
expanded a similar idea. According to Weeks, homosexual behaviours in the
history of the Christian and then the secular West were regarded differently,

30  Weeks, Sex, Politics and Society, 97.

31 Although, according to Weeks, the process of labelling and categorisation is not desirable,
it is unavoidable as humans trapped by language and conceptualisation. Therefore, as
Weeks expounds in an interview with me (31 January 2019; the sound recording is availa-
ble on request), it is difficult for us to think outside the boundaries of language. “For that
reason,” Weeks continues, ‘I see this process as a dual process, what I call, in Coming Out,
definition and self-definition.”

32 In this essay, McIntosh does not focus on the question of the causes of homosexual-
ity, which has been asked frequently by various scholars since the nineteenth century.
Instead, she puts her attention on the point that everyone is so concerned with consider-
ing homosexuality as a condition that has “causes”. To respond to this question, she sug-
gests that homosexuality should be regarded “as a social category rather than a medical
or psychiatric one” (McIntosh, “The Homosexual Role,” 192). As McIntosh notes, there is
avital distinction between homosexual behaviour and the homosexual role: homosexual
behaviour was and is widespread, while homosexuality as a set of distinctive roles has
evolved only in some cultures, and they might not contain all kinds of same-sex sexual
behaviour (Ibid., 188-91). In terms of the criminalisation and punishment of same-sex
sexuality in the classical and medieval world, McIntosh holds that “[t]he creation of a
specialized, despised, and punished role of homosexual keeps the bulk of society pure in
rather the same way that the similar treatment of some kinds of criminals helps keep the
rest of society law-abiding” (Ibid., 183-84).

33  See Foucault, #S1 and Discipline and Punish and Madness and Civilization.
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meaning that they were viewed as sin, as crime, as medical state, and as a
way of life.3+

The first phase of same-sex sexual categorisation, as Weeks elaborates,
might be seen as the moral and legal regulation of homosexual behaviours that
can be observed in criminal law and punishment for same-sex sexual prac-
tice adopted by the European states beginning in third and fourth centuries.3®
They embedded the legal ruling on these kinds of acts into their penal codes.
For instance, in England, sodomy was implicitly placed in statute law for the
first time, as in the 1533 Act of Henry v11I against buggery. Following the same
logic of the Church, this law considered any practices of buggery to go against
nature, and buggery was thus prohibited and punished by the death penalty
until 1861. What is significant in this law is that it outlined different kinds of
sexual practices, not particular types of individuals. Here Weeks is confirm-
ing Foucault’s remark on this issue discussed earlier in this chapter. Therefore,
there was no indication of the notion of fomosexual in law. Thus, homosexu-
ality was not considered as a quality of a specific kind of people but as a possi-
bility in every wicked person.

The second type of homosexual categorisation in Weeks'’s view can be iden-
tified through the lens of the medical model.3¢ Although it is true that the
concepts of sin and disease have always been closely connected in both the
public mind and the legal view, the distinction between these two concepts
can be traced back to the eighteenth century onwards. By the edge of the nine-
teenth century, homosexual behaviours were gradually decriminalised and,
instead, medicalised. Medicalisation of homosexual behaviours supplanted
the Church with medicine in public minds, although not totally as the notion
of sin was not replaced entirely. This distinction between sin and disease,
according to Weeks, has had a vast impact on the contemporary concept of
homosexuality.3”

Weeks investigates the various reasons for the emergence of the medical
model for conceptualising homosexual behaviours. He sees the main factor as
the need for new criminal codes.3® Therefore, medical professionals of the late
nineteenth and early twentieth centuries debated how to classify this new con-
cept of homosexual behaviours: as an “innate” or natural phenomenon, or an
“acquired” or non-inborn matter. By the mid-twentieth century, scholars and

34  Weeks, Coming out. In this study, I generally use the first edition of this book (published
in 1977), unless otherwise explicitly mentioned.

35  Ibid.
36 Ibid., chap. 2.
37  Ibid, 23.

38 Ibid., 26.
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activists were mostly advocating the theory of the inborn orientation of homo-
sexuality, and thus tried to campaign for the decriminalisation of same-sex
sexual behaviours. Interestingly, this support ultimately resulted, albeit slowly,
in the reduction and then removal of the penalties for homosexual behaviours
in England and Wales: first, from death to some years of imprisonment, and
then to being entirely free from criminal charge in the late 1960s. By then, in
the eye of public, homosexuality had become an illness which needed medical
treatment. In their view, “sickness in this light was preferable to wickedness.”3?
As aresult, it had become widely accepted in the United Kingdom and Europe
that a sick person, namely a homosexual, must be treated, not sanctioned
or punished.

Weeks introduces the third phase of the conceptualisation of homosexu-
ality as follows. This phase, which goes back to the early twentieth century,
conceptualise homosexual behaviours as a way(s) of life or as an identity(ies)
or self-identification. In Weeks’s view, homosexual behaviours cannot be fit-
ted into any predetermined or preconceived mould.*® Concurring with The
Kinsey Institute for Research in Sex, Gender, and Reproduction, Weeks holds
that there are homosexualities, but not one single homosexuality.#! He, influ-
enced by McIntosh,*? traces homosexual behaviours as self-identification or
awareness of different styles of life to the late nineteenth century in the works
of Carpenter (d. 1929), Ellis (d. 1939), and Freud (d. 1939). Although Weeks
underlines various types of same-sex sexual lifestyles which were common at
the time, he argues that setting all different kinds of homosexual behaviours
into “a total way of life” would be impossible.#3 This is because the concept
of “a homosexual” as an individual who could enjoy living “a life fully organ-
ised around his sexual orientation” should be regarded as a result of very
modern times.*4

Here Weeks acknowledges that the concept of modern homosexuality as a
way of life and self-identification of human beings and their subjectivity is an
entirely different phenomenon from the previous manifestations of this cat-
egory. For example, Weeks indicates that “the idea of “the homosexual” as a
distinct sort of being has not always existed. It is an invention of the modern
world. It is historically and socially constructed.”*>

39  Ibid,, 29.

40  Ibid,, chap. 3.

41 Ibid., Sex, Politics and Society, 108.

42 Mclntosh, “The Homosexual Roles.”

43  Weeks, Coming out, 33—34 and Sex, Politics and Society, 109.
44  Weeks, Sex, Politics and Society, 109.

45  Weeks, Coming out (second edition 1990), x.
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Although it seems that Weeks does not believe in an ultimately unique
meaning of homosexuality, he acknowledges that there are various historical
notions of homosexuality “depending on the culture, the context, the shift-
ing balance of forces, the possibility of articulating your sense of self in terms
of sexuality46 Therefore, the emphasis on the conceptualisation of homo-
sexuality, in Weeks's opinion, relates to the notions of identification and self-
identification of individuals with regard to their sexuality. Application of sex-
ual identity as a theoretical and scientific term can be traced to the late nine-
teenth century in early sexologists’ debates. Despite the efforts of sexologists
and other scholars to explain sexual identity as an instinctive, pre-determined
or categorised notion, Weeks upholds that sexual identity, such as homosexu-
ality, is a self-constructed phenomenon, a matter of choice, and indeed a selec-
tive and collective process.*” It is true that not all individuals who identify as
homosexual and even contribute to LGBT activities practise or wish to practise
same-sex sexual acts. It is also true that not all people who, at some point in
their life, executed homosexual behaviours or intend to do so in the future con-
sider themselves as homosexual. However, as Weeks notes, identification with
homosexuality has become a necessary political choice for gays and lesbians
in the modern world to achieve their rights and articulate their responsibilities
simultaneously.*® Thus, it is about what homosexual individuals, males and
females, and homosexual communities wish to be or could manage to be: it
is about the quality of homosexual people’s lives and the articulation of the
morality of homosexual relationships in society.

Considering all the historical, cultural, and societal situations, Weeks cau-
tiously articulates his understanding of the modern homosexuality as

the would-be egalitarian model, which assumes a high degree of simi-
larity in terms of status, sexual tastes and choice between peers, with a
distinctive identity and complex ways of life.#?

46  Inan interview with me on January 22, 2019.

47  Weeks, Against Nature, 79-83.

48  1Ibid., 83-8s.

49 Weeks, The World We Have Won, 218. In an interview with me held on 31 January 2019,
Weeks, although not very happy with my question on his perception of homosexuality
from the 1970s onwards, proposes a slightly different definition of this phenomenon.
That is, homosexuality consists of “a range of circumstances in which I as an individual
give my priority, emotional, and sexual commitment to people of the same gender.” He
then emphasises that this is a political notion for him in the context of a set of circum-
stances such as the emergence of the gay movement and the evolution of our under-
standing of gender. However, when I asked him about his view on the definition cited in
this chapter from his book The World We Have Won, Weeks answered that he agrees with
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Weeks is careful not to generalise his notion of homosexuality. Therefore, he
remarks that this definition of homosexuality is only one of the many that
can be distinguished about this modern phenomenon. Moreover, it solely
belongs to its own historical and cultural context, namely to the contemporary
time and place. However, this approach to homosexuality demonstrates that
Weeks agrees with the general understanding of Foucault’s famous passage
discussed earlier in this chapter. That is, modern homosexuality deals with
the sexual identity and subjectivity of a new species, namely the homosexual,
whereas other homosexual behaviours, such as sodomy and buggery, in the
past were considered, conceptualised, and criminalised as matters of act based
on class, gender, and age differences. The same line of reasoning, though with
a different strategy, is suggested by Halperin, which I shall discuss in the fol-
lowing section.

4 Halperin and Modern Homosexuality versus
Pre-Homosexual Categories

David M. Halperin is an American classicist, philologist, and historian of sexu-
ality studies. His theoretical works on the history of homosexuality, sexual and
gender categories in ancient Greece and Rome, and (male) gay culture have
been influential in the field of queer studies since the 1990s. Michel Foucault
essentially shaped Halperin’s research approach in this field, in particular on
the issues of same-sex sexual desire, behaviour, and orientation.

Halperin has for almost three decades been arguing for homosexuality as
being a phenomenon related to modern Western culture and that this mod-
ern category should be distinguished from the pre-homosexual categories
of the ancient world.>® However, more recently, Halperin has argued that

this definition, and in fact, it is closer to his personal practice, though there are other defi-
nitions of homosexuality that he does not necessarily reject. This articulation of modern
homosexuality, according to Weeks, suggests an ideal way of relationships, but there are
many more legitimate types of homosexuality which perhaps do not precisely lie within
this concept.

50  Itseems fair to say that the modern gay and lesbian movements started in North America
and Western Europe. However, in contrast with the approach of scholars such as Halperin
(see Halperin, How to Do the History of Homosexuality) and Joseph Massad (see Massad,
Desiring Arabs, 160—-90), though through different routes and argumentation processes,
I hold that homosexuality is not exclusively a Western issue. Regardless of the theoretical
and academic debates on this matter, it is, I believe, sufficiently justified discussing mod-
ern homosexuality (with various notions it might have) that exists globally due to the
existence of individuals in all different continents (including in Muslim societies) who
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homosexuality as a modern phenomenon can be reduced neither to mere sex-
ual desire nor to sexual identity, but rather consists of a varied span of gay
cultures and “queer longings.”>! Although Halperin’s new approach is thought
provoking, this interpretation of homosexuality is highly questionable, as he
tries to reduce the role of homosexual identity and homosexual orientation
in favour of gay culture(s). Therefore, this study shall focus on what might be
referred to as Halperin'’s earlier approach to homosexuality.

Halperin, inspired by Foucault and Weeks, believes that while sex has no
history, sexuality does. As discussed earlier, Foucault demonstrated that sex-
uality is a modern production which did not exist in the past. This modern
phenomenon, in Foucault’s view, is not an objectively natural fact or entity
which cannot be changed in humans’ minds or in their subjectivities. Rather,
it is a “set of effects produced in bodies, behaviors, and social relations by a
certain deployment deriving from a complex political technology.”5? Although
Halperin agrees with Foucault on this matter, he holds that more needs to be
done to document the history of sexuality. For Halperin, it is important to first
articulate what one understands about the notion of sexuality. A currently
common understanding of sexuality addresses an affirmative, distinguished,
and constructive aspect of humans’ character in terms of their sexual prac-
tices, sexual desires, and sexual pleasures. Regarding this meaning of sexuality,
Halperin states,

[Sexuality] is not a purely descriptive term, a neutral representation of
some objective state of affairs or a simple recognition of some familiar
facts about us; rather, it is a distinctive way of constructing, organizing,
and interpreting those “facts”, and it performs quite a lot of conceptual
work.53

This statement considers sexuality as a distinctly sexual aspect of human
beings embedded in the greater scope of their psychophysical nature. It also
explains the differentiation of sexuality from other similar individual or pub-
lic behaviours, such as passion, virility, eroticism, love, desire, and affection.
In addition, sexuality produces sexual identity, meaning that it provides every
individual with a unique sexual nature. This leads to the individualisation

are self-identified as homosexual in its very modern sense; people who are courageous
enough to fight against religious and cultural patriarchy, achieve their basic human rights,
love same-sex mates, and live with their same-sex peers.

51 Halperin, How to be Gay, 69.

52 Foucault, HS1, 127.

53  Halperin, “Is There a History of Sexuality?”, 417.
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of human beings based on their sexuality. If sexuality is articulated this way,
then, as Halperin suggests, this modern concept of sexuality is alien to what
existed in the past.5* There are at least two elements which seem to be crucial
for the categorisation of sexuality—the independence of sexuality as a distinct
aspect of humans'’ life and the use of sexuality as a basis of the individuation of
human sexual identities—both of which are missing in ancient and medieval
Mediterranean cultures. Therefore, as Halperin concludes,

Because ... erotic desires and sexual object-choices in antiquity were
generally not determined by a typology of anatomical sexes (male ver-
sus female), but rather by the social articulation of power (superordi-
nate versus subordinate), the currently fashionable distinction between
homosexuality and heterosexuality (and, similarly between “homosex-
ual” and “heterosexual” as individual types) had no meaning for the clas-
sical Athenians: there were not, so far as they knew, two different kinds
of “sexuality”, two differently structured psychosexual states or modes of
affective orientation, but a single form of sexual experience which all free
adult males shared—making due allowance for variations in individual
tastes, as one might make for individual plates.>®

Halperin, in line with this passage, suggests that, given the absence of sexual-
ity in the past, it is understandable to say homosexuality did not exist in the
ancient world. The central tenet of modern homosexuality seems to be sexu-
ality, not social status, economic class, religious beliefs, or even gender norms,
all of which had been considered in ancient categorisations of sexual relation-
ships. In fact, wherever the notion of sexuality is absent, there can be no notion
of either homosexuality or heterosexuality: a conception of sexuality which
can be seen as the basis of differentiation or distinction between various types
of individuals.56 Therefore, since sexuality is a modern phenomenon, homo-
sexuality, too, is a modern subject. Halperin’s attitude towards homosexual-
ity is generally along the same lines as Foucault’s and Weeks's. Therefore, for
Halperin, too, homosexuality is a socially constructed phenomenon linked to
its specific social and cultural conditions.

Now the question is what modern homosexuality means. Halperin has con-
sistently addressed this topic in his work, particularly in his article entitled
“How to Do the History of Male Homosexuality?” first published in 6LQ in 2000

54  Ibid., 418—24.
55  Ibid, 424.
56 Halperin, One Hundred Years of Homosexuality, 26.
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and later reprinted in 2002 in his book of the same title. In this article, Halperin
constructively explains a strategy which makes the history of (male) homosex-
uality possible. According to this approach, Halperin, following a genealogical
analysis, introduces different phenomena which existed in the past and com-
pares and contrasts them with the modern phenomenon of homosexuality.
This allows him to elaborate on how and to what extent this subject was differ-
ent from pre-homosexual phenomena which existed long before homosexual-
ity.57 In this study, following Halperin’s strategy, I shall apply the genealogy of
homosexuality to pre-homosexual categories which existed in early and medi-
eval Muslim societies.

Halperin illustrates several pre-homosexual phenomena or categories or
patterns (he uses various terms) in order to explore the similarities and dif-
ferences these phenomena might have with each other and with the modern
category of homosexuality. Precisely speaking, Halperin identifies four differ-
ent kinds of (male) sexual behaviours or gender deviance in ancient Greek
culture: effeminacy, active sodomy, friendship/male love, and passivity/inver-
sion. Unlike John Boswell,58 Halperin argues that, although all these four pre-
homosexual categories and homosexuality might overlap to some extent, they
do have distinguishing features which make them clearly different from each
other and from modern homosexuality. He provides a table (which will be
used and modified, as shown later in this study) to make the overlapping and
distinguishing features of these categories more visible.5%

Counting homosexuality as a distinct modern category, Halperin articulates
homosexuality as a phenomenon which absorbs three different concepts that
were not correlated with each other in premodern times: sexual orientation (a
psychological concept), sexual object choice (a psychoanalytic concept), and
sexual behaviour (a sociological concept). While none of these notions alone
can successfully define homosexuality, it seems that modern homosexuality is
avariable combination of all three concepts, that is, “homosexuality’ is at once
a psychological condition, an erotic desire, and a sexual practice.”6°

57  Halperin acknowledges that sociologists and historians have previously distinguished
various types of same-sex sexual practices which are somehow similar to what Halperin
identifies in his study. However, for Halperin, it is highly important to realise that his view
is forthrightly not “historical” (in its extreme definition) or “sociological, but ‘genealogi-
cal” by which he aims to focus on various discourses of homosexuality that are essential
in (Western) European traditions (Halperin, How to Do the History of Homosexuality, 108,
110).

58  See Boswell, Christianity, Social Tolerance, and Homosexuality; also The Marriage of
Likeness.

59  Halperin, How to Do the History of Homosexuality, 135.

60  Ibid., 131
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To understand the distinction between homosexuality and other pre-
homosexual categories, it is useful to note that pederasty only identifies the
active partner while the other partner, namely the passive or receptive person,
is not considered in the category. Inversion also refers only to the vulnerable
effeminate man, whereas the other partner is not regarded. Unlike these two
categories, homosexuality addresses “both partners, whether active or passive,
whether gendered normatively or deviantly.”6! The implication of homosexu-
ality is to reject the differentiation between the homosexual partners in the
conceptualisation of the term based on the roles of the partners or to clas-
sify them by seeing one partner “more (or less) homosexual than the other.”62
However, it should be noted that this articulation of homosexuality does not
imply that age, sexual role, or social or economic differences per se are sig-
nificant. Instead, these kinds of relationships can be inappropriate, unethical,
or even illegal once they fall into pederastic or hierarchical or power-based
relationships.

As mentioned earlier, modern homosexuality is essentially based on sexu-
ality and thus allows us to categorise individuals as homosexual/heterosexual.
One consequence of the intentional distinction between homosexuality and
heterosexuality is that homosexuality, unlike pre-homosexual categories, does
not necessarily require unequal sexual roles or social status. It does not, in fact,
essentially need to be defined based on power relations, social and cultural
hierarchies, sexual positions, gender, or age.53 Rather, homosexuality is about
sameness and mutuality:

Homosexual relations are not necessarily lopsided in their distribution of
erotic pleasure or desire. Rather, like that of heterosexual romantic love,
the notion of homosexuality implies that it is possible for sexual part-
ners to bond with one another not on the basis of their difference but on
the basis of their sameness, their identity of desire and orientation and
“sexuality.”64

61 Ibid., 132.

62  Ibid.

63  However, as Halperin himself admits, this does not mean to negate the fact that such
factors, in particular power relations or social and cultural hierarchies, may still be influ-
ential in modern homosexual relationships.

64  Ibid., 133.
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5 Genealogy of Homosexuality in Premodern Muslim Cultures

It was explicated that modern homosexuality has been variously articulated as
a “species” and “personage” (Foucault), as an egalitarian model of sexual rela-
tionships “with a distinctive identity and complex ways of life” (Weeks), or as a
same-sex sexual relationship “on the basis of ... sameness, ... identity of desire

”m

and orientation and ‘sexuality” (Halperin). Whatever definition we choose,
homosexuality crucially depends on modern notions of sexuality and sexual
identity, not gender, class, social status, and so on. In the following, concurring
with Foucault, Weeks, and Halperin, I shall elaborate on homosexuality in con-
temporary Muslim cultures through the lens of modern sexuality. Therefore,
I count homosexuality, which currently exists in various Muslim societies, as
an egalitarian way of life between Muslim same-sex peers who identify based
on their sexuality as gay or lesbian and presume sameness and mutuality in
terms of social status, sexual desire, and choice between mates. Such a cate-
gory is not based on power relations or on hierarchy in gender, sexual role, or
age differences. Thus, it may categorically happen between two adults (two
males or two females) who have a mutual sexual attraction to same-sex mates,
choose to consensually practise same-sex sexual relationships, and identify
themselves as homosexual men or women.

Given this identification, I hold that such a modern phenomenon of homo-
sexuality did not exist in early and medieval Muslim cultures. Nevertheless,
as shall be discussed, Muslim individuals have traditionally practised various
pre-homosexual models of same-sex sexual behaviours throughout the his-
tory of Islam. Unlike a number of scholars who have correlated these early
behaviours with homosexuality,5> I will argue that after comparing and con-
trasting differences between the various pre-homosexual models with modern
homosexuality, we can distinguish between these pre-modern categories of
same-sex sexual behaviours and homosexuality. Inspired by Halperin’s analy-
sis of homosexuality, I shall use a genealogical approach towards homosexual-
ity within early and medieval Islamic societies.

Khaled El-Rouayheb, pursuing Halperin's approach, has already stud-
ied pre-homosexual categories in late medieval Arab-Islamic societies. El-
Rouayheb distinguished the following types: pederasts, phathics, aesthetes,
and sodomites.66 However, despite the fact that such pre-homosexual cate-
gories or behaviours had been widely known or practised across the Muslim
world, his discussion was limited to Arab-Islamic culture between the fifteenth

65  See, for example, Habib, Female homosexuality; and Murray and Roscoe, Islamic Homosex-
ualities, 3-10.
66  See El-Rouayheb, Before Homosexuality.
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and eighteenth centuries. Therefore, the genealogy of homosexuality with
regard to early and medieval Muslim cultures still needs to be fully investi-
gated. Nevertheless, there exist a few academic studies, albeit not compre-
hensive, on a number of pre-homosexual categories in Muslim societies.5?
I shall treat the existing studies on the topic as my guideline in this debate,
though I do not always agree with the approaches and outcomes proposed by
such research.®

I first need to emphasise that, unfortunately, very few studies done by clas-
sical scholars on early Muslims’ sexual cultures have survived. However, the
extant literature, whether in the form of poetry and prose (mainly in Arabic
and Persian), anecdotal collections, or profligacy or obscenity (mujin) and
bawdy (hazl) genres, suffices to accurately illustrate the sexual behaviours and
cultures of early Muslim societies. Moreover, there are received sunna (tradi-
tions) from the Prophet and Twelve Imams on the topic of same-sex sexual
behaviours which are equally significant and practical in illuminating this
topic. This period is important for my study, as my focus is on Islamic legal
rulings on homosexuality for which the sunna literature is one of the main
sources. Islamic revelations were arguably based on events and incidents that
occurred in Muslim societies at the time of the revelation to guide Muslims
in their behaviours. Therefore, the context of the Quran and the sunna can
also implicitly explain or represent the social and cultural contexts of Muslims’
behaviours at the time. Regarding sexual behaviours, the akadith are related
to the circumstances of the Muslim communities in Hijaz and Sham (roughly
current Syria) and (later during the time of ‘Abbasid period) in Iraq and Iran.
With these points in mind, I shall proceed to a discussion on the genealogy of
homosexuality in early and medieval Islamic cultures.

Following this strategy, it is not hard to identify the following seven pre-
homosexual categories in classical Muslim cultures: takhannuth (effeminacy),
tarajjul (mannish-ness), liwat (male active pederasty), ishq al-ghilman (male
love of boys), muakhat (male friendship or comradeship), ubna (male patho-
logical passivity), and sahq/sihaqg (female same-sex sexual behaviour—often
between a senior female and her female slave or a young virgin girl). Following

67 See, for example, Oberhelman, “Hierarchies of Gender, Ideology, and Power,” 55-93;
Rowson, “The Effeminates of Early Medina,” 671—93, “The Categorization of Gender,’
“Two Homoerotic Narratives from Mamlik Literature,” 149—91, and “Gender Irregularity
as Entertainment,” 45-72; Shamisa, Shahid-bazi; and Wright, “Masculine Allusion,” 1-21.
Also, for Ottoman and Turkish literature, see Schick, “Representation of Gender and
Sexuality” and “Three Genders, Two Sexualities.”

68  For example, Rowson seems to read and correlate the early and medieval Muslims” homo-
erotic debates on liwat and sihaq with modern homosexuality(ies) discourse, which goes
against the core thesis of this study.
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Halperin’s strategy for approaching the history of homosexuality, I shall iden-
tify each category and then compare and contrast them with each other and
with the modern phenomenon of homosexuality.

It is, however, important to emphasise that although I do not intend to
exclude the history of same-sex practices, my task here is not to collect descrip-
tive instances of these sexual behaviours or create a “social history”. Instead,
pursuing a genealogical approach, I chiefly attempt to present various preva-
lent models of discourse on same-sex sexual behaviours in premodern Muslim
cultures. By pressing on prevalent models, I acknowledge the limitation of this
approach as I will not seek those behaviours which, as Halperin notes, are “dis-
cursive silences, the subjugated knowledges, the non-represented voices that
must figure significantly, or at least be taken into account, in any substantive
history of ... homosexuality."5° For example, thanks to historical studies, there
is almost no doubt that there were incidents in premodern Muslim cultures in
which a young boy played the active penetrative role and the older man was
the receiver; or the young boy agreed to be penetrated by an adult man “in
exchange for then taking the role of the penetrator himself” a person who was
called mubadil.”® Moreover, the extant premodern Arabic and Persian literary
works enlighten us about cases in which homoerotic behaviours happened
between two adult males or those of a similar age, such as the homoerotic love
relationships between Abt Bakr Muhammad b. Dawiid al-Isfahani (d. 297/909)
and a pharmacist called Muhammad (Wahb) b. Jami‘ al-‘Attar al-Saydalani” or
the poems delineating love relationships between two legendary boys called
Nazir and Manzir, composed in Persian by Wahshi Bafqi (d. 991/1583).72 Both
stories rather illustrate mutual homoerotic love that can hardly be placed in
the aforementioned categories of “pederasty” or “male love of boys” because
these two categories, as shall be explicated, often project same-sex sexual
or homoerotic love behaviours between adult males and very young boys.
Nonetheless, I have left out such instances from the pre-homosexual categories

69  Halperin, How to Do the History of Homosexuality, 110.

70 Rowson, “Gender Irregularity as Entertainment,” 53.

71 al-Samurrai, “al-Muqaddima,” 1: 10. Muhammad b. Dawud al-Isfahani was a jurist and
poet. He was the son of Dawad b. ‘Ali (d. 270/884), the founder of al-Zahiri legal school,
and lived in Baghdad. The only extant work of Ibn Dawud is Kitab al-zahra (a collection
of Arabic poetry with his critical comments), which, in line with an anecdotal narrative,
dedicated to his beloved (al-Samurra’i, “al-Muqaddima,” 1: 28). To read about the biog-
raphy of Ibn Dawad al-Isfahani and Kitab al-zahra, see Raven, “Ibn Dawid al-Isfahani”
and Ibn Dawid al-Isbahant; Nasser, “The Traditional Qasidah”; Van Gelder, “Gleanings of
Curiosities”; Harb, “Beyond the Known Limits.”

72  Bafqi extensively recount the story in 1561 verses (Wahshi Bafqi, Dowan).
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to be examined in this chapter because they do not appear to have generated
prevalent models of discourse in premodern Muslim cultures.

5.1 Effeminacy and Mannish-ness

Takhannuth (effeminacy) and tarajjul (mannish-ness) are two categories which
have been known to Muslim cultures since the very early Islamic revelation.
The classical lexicographers’ notes and observations, the Kitab al-aghant (“The
Book of Songs”; an encyclopaedic collection of songs, anecdotes, and poems)
of Abt 1-Faraj al-Isfahani (d. 356/967), and hadith sources” convincingly sug-
gest the existence of individuals who were called mukhannath (effeminate,
pl. mukhannathun) and mutarajjil (mannish woman, pl. mutarajjilat) by the
Muslim community in Medina at the time of the Prophet, if not before Islam.
The question is to what extent these individuals were effeminate or mannish,
and whether they were considered as such in their orientations, behaviours,
and gender norms or in their sexual desires and preferences.

The words takhannuth (effeminacy) and mukhannath (effeminate), accord-
ing to the Arabic lexicons, are derived from the root kh-n-th. The verb khan-
atha means to bend the opening of a waterskin for drinking as al-Khalil b.
Ahmad al-Farahidi (d. 170/786) states: “I bent the mouth of the waterskin, thus
it opened.””* Abu ‘Ubayd b. Sallam (d. 224/838) indicates that “a woman due
to her languidness or elasticity was called khunuth.”’> Al-Jawhari (d. ca. 393/
1003) notes that “/nkhinath” means suppleness (tathanni) and languidness
(takassur).”® Early lexicographical dictionaries remark that a mukhannath (pl.
mukhannathin) person was called as such due to his languidness, suppleness,
and softness (/in). Therefore, various terms derived from this root imply the
idea of folding towards elasticity, delicacy, suppleness, and languidness.”” In
this way, mukhannathiin would have a special status in Muslim communities.
For example, as can be confirmed by several hadiths attributed to the Prophet,
the mukhannathiin were allowed to enter the households of Muslims and have

73 Everett Rowson has carefully gathered such Prophetic ahadith transmitted by the Sunni
hadith collections. There are also several hadiths on this matter transmitted by the Imami
hadith compilations. However, it should be noted that all such ahadith recorded by the
Imami collections are attributed to the Prophet as well, and thus are very similar to the
Sunni hadiths on this matter.

74  al-Farahidi, Kitab al-‘ayn, 4: 248.

75  Aba ‘Ubayd b. Sallam, Gharib al-hadith, 2: 283. Abu l-Faraj al-Isfahani indicates the
same point where he discusses a poet named Muhalhal (his name was ‘Uday b. Rabi‘a b.
al-Harith) who had languidness (khunuth) and softness (l/in) and was often in the com-
pany of women (al-Isfahani, Kitab al-aghani, 5: 41).

76 al-Jawhari, al-Sihah, 1: 281.

77 Ibn Manzar, Lisan al-‘arab, 2: 145; al-Zabidi, Taj al-‘aris, 5: 240-41.
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intimate friendships with the women, whereas male strangers were not usually
permitted to do so.

Regarding the Prophetic ahadith, mukhannathin could even freely be in
the company of Muhammad’s wives in his house. In a hadith transmitted from
Umm Salama, one of the Prophet’s wives, a mukhannath called Hit was at the
Prophet’s house in the company of Umm Salama while her brother ‘Abdallah
b. Abi Umayya was also present. The Prophet came to visit his wife and heard
that Hit was giving advice to Umm Salama’s brother about a female stranger
while explaining the attractiveness of her body. The Prophet then said to his
wife that she should not allow the mukhannath Hit into her presence.”® A sim-
ilar hadith narrated by ‘A’isha, another wife of the Prophet, recounted a time
when the Prophet learned that a mukhannath person did not lack interest in
women, and he said, “Oho! I think this one knows what goes on here! Do not
admit him into your presence!””® Based on some versions of this sadith, the
Prophet banished this person from Medina to a desert, and he was henceforth
only allowed to enter the city once or twice a week to beg for food.

While takhannuth was not deemed to be a similar phenomenon to ubna or
male sexual inversion as classical Arabic and Persian literary works suggest,
mukhannath was sometimes conceived as an equivalent to ma’biin (passive
male or pathic) in later Islamic periods, and thus the two concepts were occa-
sionally used interchangeably.8° Moreover, a number of works of early Islamic
medical literature propose that effeminate males and masculine women are,
atleast, partly two biological phenomena resulting from various combinations
and domination of what they deemed to be male and female partners’ semen.8!

Nevertheless, following the early Muslims’ understanding of takhannuth,
one could be a mukhannath without being a ma’buin person or having any
sexual desire, including homoerotic desire. Moreover, although a person with
ubna commonly displayed effeminate behaviour, outward effeminacy did
not necessarily seem to be a sign of male passivity, meaning that a passive
male perhaps could hide his desire, if not behaving like a regular masculine
man, while the public appearance and social behaviours of effeminate men
were crucial to mukhannathun. As far as the early Muslim community was

78  Rowson, “The Effeminates of Early Medina,” 674.

79  Ibid.

8o El-Rouayheb, Before Homosexuality, 21—22; Scalenghe, Disability in the Ottoman, 159—60;
Shamisa, Shahid-bazi, 13.

81 Ibn Sina, al-Qanin, 3: 449; al-Razi, “Risala fi l-ubna (al-da’ al-khafi)’, 123—25. This treatise
has been translated by Rosenthal and published with useful detailed information on its
various manuscripts (see Rosenthal, “Ar-Razi on the Hidden Illness,” 45-60). Al-Razi even
goes on to argue that effeminacy is the actual cause of ubna, which he classifies as a dis-
ease (Rosenthal, “Ar-Razi on the Hidden Illness,” 55-56).
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concerned, mukhannathiin were recognisably male people who were openly
applying a female style of makeup, for example using henna, and wearing
female clothing and jewellery, but they were not committing indecent acts.
According to al-Tabarani (d. 360/971), as al-‘Ayni (d. 855/1451) notes, “in the
days of the Prophet the mukhannathin spoke languidly, and dyed their hands
and feet (with henna), but were not accused of immoral acts.”82 Ibn Habib
(d. 238/852) describes this phenomenon as the following:

A mukhannath is an effeminate (muannith) man, even if he is not known
to be guilty of immoral acts, the derivation being based on the idea of
languidness in gait and in other ways.83

According to the anecdotal stories (illustrated in Kitab al-aghani of al-Isfahani
on the mukhannathin, such as Khalid al-Khirrit, Hayt, Dalal, and Tuways, and
their activities, such as singing, writing/reciting poems, and acting as come-
dians), effeminacy was more about a reversal of gender roles than sexual
orientation.8* The reason that some people would freely choose to be mukhan-
nath in a Muslim society was perhaps to receive social privileges by effecting
such a gender reversal role. Based on al-Isfahani’s report, the mukhannathiin
with their special gender role could claim a position as singers which previously
had been held by women, or perhaps more importantly, they could use their
position as entertainers to make fun of the authorities, governors, or even the
Caliphs (khulaf@’), and thus to speak out against them politically. Furthermore,
according to the hadith sources, the mukhannathiun’s effeminacy provided
these people with the opportunity to have access to women’s communities and
quarters where other Muslim males were not allowed. One may also assume
that the mukhannathun were exempted from serving in wars due to their soft-
ness and female attitudes or behaviours. If so, then this should be considered
an unimaginable privilege to grant a male individual in early Muslim society,
particularly as various wars had occurred from the time of Muhammad and
the early Caliphs to the time of the Umayyad dynasty. Having such advantages
that other Muslim males normally lacked, the mukhannathun may still have
been able to share the privilege of maleness with other males of the Muslim
community; they could, for example, receive twice as much heritage as their

82 Rowson, “The Effeminates of Early Medina,” 675.

83  Ibid.

84  See, for example, al-Isfahanai, Kitab al-aghani, 3: 23; 8: 367—69; 22: 275, 288. See also
Rowson, “The Effeminates of Early Medina,” for some fascinating stories on the social
and gender behavioural roles of the mukhannathin of the early Muslim community of
Medina which confirm this understanding of the effeminates.
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female siblings and not be obliged to wear the female veil according to Islamic

law. Thus, their gender flexibility could facilitate them to play different roles

which would not be possible for them as males.

With regard to the hadith sources, it can be concluded that mukhannathun
were first conceived of as people who had no sexual desires at all, perhaps
equivalent to asexual people in modern times. However, the Prophet later
learned that mukhannathun enjoyed having sexual desires, in particular, sex-
ual interests in women. Therefore, as the previous two hadiths suggest, the
Prophet advised his wives to forbid such mukhannathiin from entering their
quarters, while according to some other ahadith, the Prophet advised Muslims
in general to prevent mukhannathiin from entering mosques and Muslims’
homes.8% Moreover, there are even ahadith indicating that the Prophet cursed
mukhannathin. For example, there is a hadith in al-Jafariyyat (also known
as al-Ash‘athiyyat), an early Imami hadith collection, which was attributed to
‘Ali b. Abi Talib who said “the Prophet cursed the effeminates, [and] said, ‘cast
them out of your house’’8¢ In another hadith recorded by Ahmad b. Hanbal
(d. 241/855) transmitted from Ibn ‘Abbas, a great companion of the Prophet,
the Prophet cursed ‘effeminate males’ (mukhannathin min al-rijal) and ‘man-
nish females’ (mutarajjilat min al-nisa). According to this hadith, Ibn ‘Abbas
then told Muslims to “keep the mukhannathiin out of your houses because the
Prophet banished a person and ‘Umar [the second Caliph] banished another.”8”
85  al-Sadugq, Tlal al-shara’, 2: 602, H: 63 and 64.

86  Ibn Ash‘ath al-Kufi, al-Jafariyyat/al-Ash‘athiyyat, 127.

87  Ibn Hanbal, Musnad, 3: 443, H: 1982. However, it would be misleading to conclude that
the Prophet banned mukhannathin from entering mosques and Muslims’ homes just
because they had sexual desires for the opposite sex. This is because, in both of the previ-
ously mentioned hadiths in which the Prophet barred two effeminates from entering his
quarters and deported them from Medina, the deportations happened after the Prophet
had heard that these mukhannathiin were describing the beauty of female strangers’ bod-
ies to male strangers in a sexual or sensual manner while advising the male strangers to
go after the women and engage in an illicit sexual relationship. In fact, according to these
reports, this is when the Prophet first understood that such people had sexual interests
in women, as implied by the earlier quoted Prophetic hadith with regards to the mukhan-
nath Hit. This means the Prophet learned that these mukhannathun were deceiving
Muslims by claiming such an effeminate status in order to enter women’s private quar-
ters where male strangers were not allowed. After learning about their true sexual desires
towards females, that the Prophet banned the mukhannathiin from entering the women’s
quarters is readily understandable as any male Muslim strangers would not be allowed
to do so. Nevertheless, what cannot easily be justified or understood is that the Prophet
generally cursed them and barred them from mosques. If a person has an unusual sexual
desire but just lies about it, or only hides it, or claims a lack of any sexual desire, this

does not imply that the person should not be allowed to enter the mosques or should be
deported. It is understandable that such people, according to Islamic law, should not be
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However, although mukhannathiin were tolerated by the early Muslim com-
munity on some occasions, they also were seen as a threat to the heavily patri-
archal and military culture of the Arab and then the Muslim community. Given
the various wars which had occurred during the early period of Islam, a true
Muslim man was seen as a person who could display his courage and strong
nature in a warzone or on the battlefield. It appears that effeminate people
in ancient Greek, Roman, and medieval European cultures whom Halperin
eloquently articulates as womanizers can be seen as parallels of the mukhan-
nathiin who lived in the early period of Islam. As Halperin notes, effeminate
men were outlined as unmasculine, at least on some occasions, because “they
were womanizers.”88 This, means that these effeminate men, in such cultures

deviated from masculine gender norms insofar as they preferred the soft
option of love to the hard option of war. In the culture of the military
elites of Europe, at least from the ancient world through the Renaissance,
normative masculinity often entailed austerity, resistance to appetite, and
mastery of the impulse to pleasure. [...] A man displayed his true mettle
in war, or so it was thought, and more generally in struggles with other
men for honor—in politics, business, and other competitive enterprises.

allowed to enter females’ private quarters or women'’s gatherings (for instance, in the case
of mosques, they should not be allowed to enter the women’s section of the mosque, but
should not be barred from the mosque entirely). These two points call for a deeper inves-
tigation and reading of the ahadith on this matter. Is there an issue which was considered
immoral in the eye of Muhammad and the Muslim community and caused the Prophet
to impose such a harsh verdict on such mukhannathin? Although the ahadith and anec-
dotal sources are not very explicit here, it is possible to infer from some ahadith that these
mukhannathun were taking advantage of their social status in order to facilitate illicit
sexual acts, namely zind, between Muslim men and women by making matches between
them. For instance, this occurred in the previous hadith in which the Prophet banished
a mukhannath from his quarters and from the city of Medina, because that mukhannath
was arousing the sexual lust of a man, namely Umm Salama’s brother, towards a female
stranger. Therefore, the Prophet not only banned the person from his house but even
banished him from Medina. This point can explain those Prophetic ahadith which convey
the banishment of mukhannathiin from Medina and indicate that they were not allowed
to enter mosques. It is also worth noting that, despite the fact that the Prophet cursed the
mukhannathin and even banished them in some cases, he did not regulate or execute a
punishment on them, such as killing or whipping them, solely for being mukhannath. In
one case, which Abta Dawud (d. 275/888) attributed to the Prophet through Abt Hurayra,
the Prophet banished a mukhannath from Medina. However, his companions wondered
whether the mukhannath should have been killed. The Prophet responded to them by
saying, “I have been forbidden to kill those who pray” (Rowson, “The Effeminates of Early
Medina,” 673-74).
88  Halperin, How to Do the History of Homosexuality, 111.
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Those men who refused to rise to the challenge, who abandoned the
competitive society of men for the amorous society of women, who pur-
sued a life of pleasure, who made love instead of war—they incarnated
the classical stereotype of effeminacy.8®

The same phenomenon, as the hadith and early Muslim anecdotal sources
illustrate, can be seen in the early Muslim community in Medina and in
Damascus, the capital of the Umayyad dynasty. On the one hand, the mukhan-
nathiin preferred to stay in the company of women while presenting feminine
signs both in their inward behaviours and outward appearances. On the other
hand, there is no reliable documentation showing that these people were pres-
ent or participated in wars with the Prophet or other Muslim leaders. This can
perhaps explain why the mukhannathiuin were in favour of staying in the com-
pany of women, and thus in favour of the “soft option of love” rather than “the
hard option of war,” to use Halperin’s terminologies. It appears that they did
not feel comfortable competing with other males in war to display their cour-
age and strong mettle. In the eyes of the Prophet and other Muslim leaders of
a newly established community which massively needed warriors to establish
its authority and expand its territory, the effeminate males would perhaps be
considered a threat to these goals, and thus would ultimately endanger the
nascent Muslim society. Hence, the best way to defeat such a threat, in their
view, was either to isolate and banish them from the heart of Muslim territory
or to constantly insult them and regard them as inferior people within Muslim
society. Perhaps this is why later Umayyad and Marwannid governors both
oppressed and suppressed the mukhannathin: for example, by ordering them
to be castrated or by isolating and banishing them from the major Islamic cit-
ies of Medina, Mecca, and Damascus. However, this is not to deny that such
harsh punishments towards effeminate males could also be motivated by other
political reasons, such as the mukhannathiin’s critiques of the legitimacy of the
governors, as some scholars have pointed out based on anecdotal reports.90
Unlike takhannuth, tarajjul (mannish-ness), does not appear in enough sur-
viving sources in Islamic tradition to be examined in detail. However, analysing
the hadith literature makes it almost certain that in the early Muslim com-
munity there were women who displayed male traits in dressing and behav-
iours. For example, in the aforementioned fadith recorded by the Sunni hadith
scholar Ahmad b. Hanbal, the Prophet cursed two groups: “effeminate males”
and “mannish females.” Or in another report recorded by Imami fadith scholar

89  Ibid.
90  See Rowson, “The Effeminates of Early Medina.”
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al-Mirza Husayn al-Nuri (d. 1320/1902) from the Book of Abi Sa‘ld al-‘Usfuri
‘Abbad, the text describes how the Prophet said, “God cursed a male who
resembles female-ness (ta’annathat) and a female who resembles male-ness
(tadhakkarat); and the Angels affirmed the God’s curse.”!

Nonetheless, these ahadith, unlike those about the mukhannathiin, do not
provide us with more information about such women, their characters, and
their public behaviours, sexual desires, and sexual orientations. Moreover,
although Muslim scholars of later Islamic periods discussed female gen-
der and sexual deviations or role reversals—for instance, al-Tifashi (d. 651/
1253) devoted a chapter of his book Nuzhat al-albab fi-ma la yijad fi kitab to
female same-sex sexual behaviours—they did not address this point inde-
pendently or conceived of them as individuals who inclined to female same-sex
sexual practice.

However, since this term was used in opposition to male effeminacy, we can
infer that mannish women would claim a reversal in gender roles by imitating
male Muslims’ status (possibly both inwardly and outwardly) either to gain
access to male privileges of the new Arab-Islamic patriarchal community or
to compete with the males of the heavily masculinised society—perhaps by
going to war or working on farms to show that Muslim women too can be as
masculine as men, if not stronger, and thus they should not be counted inferior
to Muslim males. Whatever tarajjul was, it appears that this phenomenon had
no direct link to sexual desires and preferences, meaning that a mutarajjil was
not necessarily a person who was inclined to female same-sex sexual relation-
ships, as not every female individual who desired or practised female same-sex
sexuality was a mutarajjil with mannish behaviours, according to later Islamic
sources. Hence, although it cannot be confirmed due to the lack of sources
discussing these women, it is not impossible to imagine that mutarajjilat,
while claiming masculine roles, were mostly married women with husbands
and children.

In summary, takhannuth and, most likely, tarajjul were known phenomena
related to the reversal of gender roles that did not necessarily have ties with
sexual behaviours, whether related to same-sex or opposite-sex preferences.

5.2 Male Active Pederasty

Although liwat in Muslim legal discourse, as shall be discussed, often implies
“anal intercourse between two males,” disregarding who is the penetrator
and who is the receiver, it was commonly understood as active sexual inter-
course between an adult man and a young boy—or a boy prostitute—in early

91 al-Nuari, Mustadrak, 14: 349, H: 16919.
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and medieval Muslim communities, particularly from the ‘Abbasid period
onwards. The term (it (an adult man who practised liwat) in the vernacular
language of Muslim Arab societies often, if not always, conveyed “pederast.”®?
As far as the Shi‘i hadith literature is concerned, this understanding of liwat
is confirmed by several ahadith, particularly by those ascribed to the Shi‘
Imams who lived during the ‘Abbasid period, such as the sixth Imam Ja‘far
b. Muhammad al-Sadiq (d. 148/765) and the eighth Imam ‘Ali b. Musa 1-Rida
(d. 203/818). In such ahadith, as will be demonstrated in Chapter 5, liwat is
regarded as same-sex sexual relationships, whether kissing, intercrural, or anal
sexual intercourse, between an adult man and a very young beardless boy or a
teenager/minor,% whether free-born or a slave.

Arabic literary studies often distinguish between the active penetrating
role and the passive receiving role in male same-sex sexual behaviours. For
example, al-Jurjani (d. 1089), in his book entitled al-Muntakhab min kinayat
al-udaba’ wa-isharat al-bulagha’, devotes two chapters to male same-sex sex-
ual behaviours: a chapter on jara (boy prostitution) and /iwat and one on
bigha® and ubna (male passivity or pathic). Or al-Tifashi, in Nuzhat al-albab
fi-ma la yajad fi kitab, devotes separate chapters to liwat and ubna, although
he groups ubna and takhannuth (the first pre-homosexual category discussed
here) into one category. It appears that medieval and early Muslim categori-
sations of sexual behaviours set clear distinctions between a male desire to
penetrate and a male desire to be penetrated. The latter category—namely,
male passivity—will therefore be discussed separately in this study. Borrowing
Halperin’s terminology, in the early Islamic world, liwat was usually conceptu-
alised as the male superordinate sexual penetration of a subordinate male, that
is, a free boy or a young slave. However, there was also a tradition of practising
pederasty only with young slave boys. For example, ‘Unsur al-Ma‘ali Kaykawus
b. Wushmgir b. Ziyar (d. 403/1012), in Qabis-nama, advises his son (Gilan
Shah) to have sexual relationships with slave boys in summer and with women
in winter.%* In the practice of liwat, there was often an older man or a male

92  Rowson, “Gender Irregularity as Entertainment,” 53 and “The Effeminates of Early
Medina,” 57; El Rouayheb, Before Homosexuality, 16.

93 Itisimportant to note that the concept of “teenager” or “minor” in various modern soci-
eties apparently includes individuals between 12 and 19 years old. However, regarding
Islamic law, which counts 15 as the age of religious responsibility (¢aklif) for boys, the use
of these terms in this context should be limited to this age accordingly. Although, in line
with the principle of “the role of time and place in ijtihad,” proposed by Fazlur Rahma and
Khumayni (see chap. 1), one might argue that the age of religious responsibility is open to
cultural adaptations.

94  Wushmgir b. Ziyar, Qabus-nama, 86.
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superior who often penetrated a very young or beardless boy (amrad) who was
considered inferior in terms of age, social class, gender style, and often sexual
role.% These notions of super-ordination and sub-ordination represent the
penis or phallic penetration as an indication of hierarchical power relations.%¢
Therefore, a powerful active male could sexually penetrate all those who were
considered to have an inferior status in Muslim societies: boys (free-born and
slave), women (free-born and slave), prostitutes (male and female), and even
strangers and enemies (males and females).

Unlike ubna (the sixth pre-homosexual category discussed here), it appears
that there is little extant documentary evidence from early and medieval
Arab-Islamic societies that perceives liwat as a pathological condition—
namely, perversion or a mental or physical illness (da“ in its literal-medical
meaning)—or considers a (it as a person who suffers from a disease and
needs to be cured medically. In fact, as EI-Rouayheb notes,

There were no medical discussions of liwat or any other indication that a
tendency to commit /iwat was held to be a disease in the strict sense, with
a physiological basis, physical symptoms, and natural remedies.%”

Rather, the act of liwat was deemed as perversity, and a liiti was regarded as an
immoral person who practises perverse sexual behaviours. Therefore, it was
usually believed that they were morally corrupt people or libertines ( fussag).
For this reason, pederasty has mostly been mentioned together with drinking
wine in Islamic literature: “he is suspected of drinking wine and being inclined

95  However, the sexual role could be reversed, though not very often, meaning that the
adult male could demand to be penetrated by the young boy (El-Rouayheb, Before
Homosexuality, 32).

96  As studies show, the culture of seeing phallic penetration as domination, subjugation,
and even humiliation of the inferior or subordinate male still exists in Muslim Arab and
Persian societies today, as reflected in jokes and insults (Abedinifard, “Structural func-
tions of the targeted joke,” 350—53; El-Rouayheb, Before Homosexuality,13). It is noticeable
that phallic penetration as a weapon to punish or humiliate enemies who were presumed
as inferior was common in later Muslim patriarchal cultures. In this case, male penetra-
tion of another male was conceived in distinction from the context of sexual desire or
sexual pleasure; it was seen solely as a means of getting revenge or punishing enemies.
For instance, the Muslim scholar al-Burini (d. 1615) interprets the act of the people of Lot
(‘amal gawm Lit) as a tactical anal sexual penetration of strangers to keep them out from
their properties and tribe, “without having any sexual desire to do that” (El-Rouayheb,
Before Homosexuality, 14-15).

97  El-Rouayheb, Before Homosexuality, 19.
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to beardless boys,”?® and he “loves boys and drink.”®® The poet Mamaya al-
Rami (d. 1579) seems to articulate pederasty as a sinful act, alongside fornica-
tion and drinking alcohol:

My career in pursuit of fancy is ruined, so have mercy on me, O Bestower
and Benefactor!

I've lost this world and the next, on fornication, booze, and beardless
boys in my time.100

This discussion uncovers a significant aspect of pederasty in early and medi-
eval Muslim societies: the superior male’s sexual intercourse with an inferior
young boy does not necessarily manifest any abnormality per se (whether
sexual or psychological) which required medical treatment. In fact, male
pederasts were in many cases married men, and thus could penetrate both
females and young boys and would still be considered as masculine and domi-
nant men with natural male sexual desires; such people might be not diseased
but immoral, unless a pederast demanded to be penetrated by another male.
Demanding such penetration would negatively affect his social hierarchical
status, and thus he would be considered ill (marid). This shows that the sex-
ual relationship in pederasty was not based on equality, mutual enthusiasm,
and shared pleasure, but on power relations, the beauty and attractiveness
of beardless boys, and the erotic appetite that the adult males had for young
boys.1%! In this model, sexual behaviour does not imply identity but difference.
Nevertheless, this does not mean that, in such relationships, passionate love or
intimacy between the two partners is completely missing. However, the junior
partners have consciously been ignored, and thus there is not much informa-
tion about their character type, desire, and sexual passion in Muslim litera-
ture. Therefore, sexual delight and passion in such relationships seem to be
lopsided. As Halperin, with regard to male pederasty in ancient Greek culture,
notes, this means that the active adult partner was held to be

the subject of desire and the recipient of the greater share of pleasure
from a younger partner who figures as a sexual object, feels no compa-
rable desire, and derives no comparable pleasure from the contact. The

98 Ibn Ayyub al-Ansari, al-Rawd al-‘atir, 23, cited from El-Rouayheb, Before Homosexuality, 19.

99  IbnKannan al-Salihi, al-Hawadith al-yawmiyya, 38, cited from El-Rouayheb, Before Homo-
sexuality, 19.

100 El-Rouayheb, Before Homosexuality, 19.

101 Rowson, “The Categorization of Gender,” 58.
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junior partner’s reward must therefore be measured out in other curren-
cies than pleasure, such as praise, assistance, gifts, or money. As an erotic
experience, pederasty or sodomy refers to the “active” partner only.192

As early as the ‘Abbasid period (roughly from the late eighth century) in
Muslim societies, Rowson observes that there was a widely known subgenre
of erotic discussion on the comparison between the desire for boys and the
desire for women.193 Such discussions would often happen between two males
on whether boys or women were their preferable object-choice for sexual
pleasure; and they are found in Arabic prose and poetic literature.1°* One early
influential example of such a debate can be found in the book of Mufakharat
al-jawart wa-l-ghilman by a prominent littérateur of the ninth century, ‘Amr
b. Bahr al-Jahiz.195 The same debate can be found in later Persian culture as
well.196 For example, in his widely known work entitled Magamat-i hamidi,
Qadi Hamid al-Din ‘Umar b. Mahmud al-Balkhi (d. 559/1164-5) devoted a
whole chapter to a pederast and an adulterer arguing about the superiority of
their sexual object-choice.l%? This demonstrates an awareness of males’ con-
scious sexual preferences for other males (in this context, for boys until they
grew beards) in early and medieval Muslim societies.

However, it does not appear that such conscious erotic preferences in the
context of pederasty illustrate homosexual orientation in its current form,
meaning an exclusive orientation of individuals towards same-sex mates. In
fact, such sexual orientation was seemingly missing in this conception of Arab
and Muslim hierarchical-patriarchal pederasty. Halperin makes the following
remark in the context of same-sex erotic preferences in ancient Greek culture
which can readily be applied to the Arab-Muslim context as well: namely, those
males who preferred same-sex mates over females usually demanded erotic
pleasure, or at least were capable of demanding it, from both beautiful women
and young boys. Therefore, their choice represents a preference more like one’s
choice to be a vegetarian, rather than homosexuality. Moreover, it does not
make a distinction between different males based on their sexuality.198

102 Halperin, How to Do the History of Homosexuality, 115-16.

103 Rowson, “The Categorization of Gender,” 58-59.

104 For more discussion on this issue, see Oberhelman, “Hierarchies of Gender, Ideology, and
Power,” 55—-93; Rowson, “Two Homoerotic Narratives from Mamluak Literature,” 158—91.

105 al-Jahiz, “Mufakharat al-jawari,” 161-96.

106 See Shamisa, Shahid-bazt.

107 Qadi Hamid al-Din al-Balkhi, Magamat-i hamids, 52-59.

108 Halperin, How to Do the History of Homosexuality, 116.
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Yet, scholars such as John Boswell argue that the category of pederasty, at
least, made it possible for males to show their sexual tastes and to discuss and
even articulate them by comparing and contrasting their erotic preferences.1%9
This point is significant for such scholars, since they identify homosexuality as
the conscious erotic preferences of same-sex mates for each other. Therefore,
in their view, homosexuality is a premodern phenomenon that existed in dif-
ferent ancient and medieval cultures. However, Halperin eloquently demon-
strates that such conscious same-sex erotic preference does not imply modern
homosexuality.'® This is because this erotic preference was in a different
context, namely in the context of male active pederasty which was based on
hierarchical, unequal, and power-based relations between a senior man and
a junior boy. Moreover, although pederasty might loosely share with modern
homosexuality its conscious erotic preference, it only represents one peculiar
element of modern homosexuality, not homosexuality per se.

5.3 Male Love of Boys
Tshq al-ghilman (male love of boys) is another phenomenon which can be
distinguished in early and medieval Muslim societies, in particular in Persian
and Arab cultures. A person who loved boys for their beauty but who did not
wish to engage in sexual activities with them. Such people have occasionally
been called jamali, in Arabic,!! and jamal-parast, in Persian,''> meaning aes-
thete. As with the previous category of pederasty, there are abundant mujun
and poetry works from the ‘Abbasid period onwards which refer to this phe-
nomenon. Moreover, later Muslim philosophy and tasawwuf (mysticism)
also discussed this form of love. Although both a jamal-parast and a liti were
senior males who would pick a very young or beardless boy (amrad) as their
object-choice, the former, at least categorically, would not engage in any sexual
or erotic affairs with his object-choice. Tshq al-ghilman was commonly justi-
fied on the ground of the beauty, softness, and cuteness of the beloved boys. It
seems that premodern Muslim poets consciously preferred boys over girls in
their prose and poems.

Thus, there is a clear distinction between the love of boys and having lust
or erotic delight for boys in Muslim discussions on this matter.!'® However, this
obviously did not mean that those people who were practising the love of boys

109 Boswell, Christianity, Social Tolerance, and Homosexuality, 44.
110 Halperin, How to Do the History of Homosexuality, 117.
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never engaged in sexual relationships with their beloveds. For example, the
early ‘Abbasid poet Hasan b. Hani, better known as Abti Nuwas, (d. 199/814-5)
was openly in favour of loving handsome boys and wrote several poems for his
beloved boys. In one case, while blaming other Arabs who do not favour boys
over girls, he writes,

That [boy] shows us his moonlike cheeks whose blaze is superior to the
blaze of the moon.
His face increases in beauty as you increase your gazing at him.!1#

Qadi Hamid al-Din al-Balkhi, however, described Abu Nuwas as a [ut.''> The
prominent Iranian poet, Sa‘di Shirazi (d. 69o/1291—2), in his work of mujin or
hazliyyat genre, also called Abti Nuwas a liti:

Whoever, like Aba Nuwas, became known for liwat; he would be free
from the grief of revenge and the pain of being the master [of the tribe
and family] (kad-khuda’r).16

Muslim Safis, who allegedly sought a pure love of boys, were also accused of
engaging in erotic sexual practice with their beardless beloveds, and thus were
occasionally deemed to be pederasts.!*”

As indicated, the debate around the love of boys found its way into Muslim
philosophical and mystical discourse. Muslim mystics in medieval Islamic
societies—with exceptions, such as Ibn al-‘Arabi (d. 638/1240)!'8 who appears
not to have endorsed such a metaphorical love—were generally in favour of
this love; they described it as a gateway (qantara) towards spiritual love and,
ultimately, the love of God. Examples include the tenth-century Muslim schol-
arsknown as the Ikhwan al-Safa (Brethren of Purity) in their mystical treatises!®
and the Iranian philosopher Sadr al-Din al-Shirazi (d. ca. 1045/1636). The latter,
in his masterpiece known as al-Hikma al-muta‘aliyya fi [-asfar al-arba‘a, seems
to have been sparked by Greek philosophy, in particular by Plato’s Symposium;
he suggests that pure love may happen only with regard to “elegant” boys
(zuraf@’), not women.'?? He, like the Tkhwan al-Safa, holds that people with
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refined hearts and those living in sophisticated nations were in favour of the
love of youths as that would lead to a higher level of love—namely to the love
of beauty per se—which is not physical and, ultimately, to the love of God;
in contrast, those who had coarse hearts and unsophisticated characters were
not used to practising the love of boys. This latter group was only in favour of
liking women for the purpose of reproduction, a desire which humans share
with beasts. The existence of the love of boys represents God’s wisdom as it
is strongly beneficial for the purpose of educating youths; without this love,
education would not be easily done. However, both the Ikhwan al-Safa and
Sadr al-Din al-Shirazi explicitly distinguish between spiritual love and passion-
ate erotic love of adults for beardless boys. They consider the latter morally
unacceptable as it is prohibited in Islam too, while the former is desirable and
should be advised.

These examples, along with other similar sources, convincingly demonstrate
that in this context, the love of boys was encouraged, and the lover would be
praised, not blamed for his love. In fact, if a senior male loved a boy but also
took care of his usual sexual life (meaning that he was married with children
or had a strong intention to marry and have children), he would not be called
deviant either in gender or sexuality nor mentally or physically sick. As aresult,
this practice would not harm his masculinity and manhood and indeed might
strengthen them. However, it is important to note that this category was based
upon hierarchical and power-based relationships. The lover was a senior and
superior male in age and social status. He could be the teacher or mentor of
his beloved boy or, generally, a well-known scholar or an individual with a high
official position in Islamic society (for example, a judge), and thus he would be
superior financially. Therefore, such men could provide the very young objects
of their affection with financial support or even seduce them this way, as it
can be imagined that such a young male would be drastically in need of such
support from his adult lovers.

From this discussion, it can be inferred that the lover was the subject of
debate, and not the beloved, who would often only be seen as an object for the
lover’s desire. However, we should not ignore those sources from premodern
Islamic times which are entirely devoted to describing the beauty of young
boys.12! These texts are only about physical characteristics of beauty inas-
much as they were relevant to justifying the desires of superordinate males.
Otherwise, these texts pay little attention to the object of the love. In fact, the
beloved is not seen as an independent subject who could also love or have
intimate relationships with other humans, whether male or female. The texts

121 El-Rouayheb, Before Homosexuality, 64.
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also do not address whether the beloved has a desire or any positive emotion
towards his lover. On the contrary, in the extant anecdotal and poetic litera-
tures of this period, one often finds that, not only does the young beloved lack
all feelings of passionate love towards his senior lover, but he also feels humil-
iated by being in a love affair with a senior male lover. This is perhaps because
the boy sees such a love affair as negatively affecting his masculinity and even
his future love and erotic life with women. Therefore, on some occasions, the
boy behaves harshly or even brutally towards his lover by cursing or threaten-
ing him with death. Sa‘di Shirazi, in his prose masterpiece Gulistan, chapter 5,
anecdote twenty, tells a marvellous story about the gadi (judge) of Hamadan,
who was deeply in love with a blacksmith boy.?2 The gadi constantly spoke
about his beloved boy both privately and publicly. The gadi once described his
beloved as

That straight tall cypress [once] was witnessed by my eye. He hijacked my
heart and threw me down.

This wanton sight carries my heart with a lasso. Wish you to not give your
heart to anyone, close your sight.

When the young boy heard about the gadi’s passion, he felt immensely angry
and went to see the gadr in a place where other people were also present. Then
he verbally insulted the gadi, grabbed a stone to injure him, and carried out
other disrespectful behaviours towards the gadi to show his dissatisfaction at
such a lopsided love. But the gadi, in response, merely recited the following
verses:

Look at his bearing witness (shahidi) and his anger, and [look at] the
node of his bitter-sweet eyebrow.

In the Arab region, [people] say: a slap from a beloved is [sweet like] rai-
sins. Being punched in the mouth by you is sweeter than eating bread
with my hand.

Interestingly, the gadri was finally able to seduce the boy by offering him finan-
cial and social support. Although this story appears to be related both to the
love of boys and to pederasty, it illustrates my point that this kind of love was a
hierarchically unbalanced phenomenon.

Halperin, in his genealogy of homosexuality in ancient and medieval
Greece, did not discuss this category, despite the fact that this phenomenon

122 Sa‘di Shiraz, Gulistan, 145.
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commonly existed in Greek culture, as, for example, Plato’s Symposium explic-
itly demonstrates. He did not discuss this category perhaps because, in his
view, it does not help us understand the genealogy of modern homosexuality.
This is because the love of boys was not based on a desire for sexual relations
at all, or if it was, it should be included in the category of pederasty. Moreover,
unlike comradeship (the next category), this phenomenon is not grounded
on mutually non-hierarchical passionate love. Although this argument seems
convincing, I still believe that it is worth considering this phenomenon in the
genealogy of homosexuality, as it might be deemed similar to homosexual love.
Bear in mind that the love of boys in Islamic cultures has been consciously
chosen and preferred over the love of girls. Modern male homosexuality also
contains the same element. However, as explained in the previous category of
pederasty, it seems that such conscious male-love preference does not imply
modern homosexuality. This is because this preference was expressed in a hier-
archical context of power-based relations between a senior man and a junior
boy, whereas homosexuality does not contain such relationships. Moreover,
although the love of boys might loosely share the aspect of a conscious pas-
sionate love preference with homosexuality, again that represents only one
peculiar element of homosexuality and not homosexuality per se.

5.4 Male Friendship/Comradeship
Mucakhat (brotherhood) refers to male friendship or comradeship. It is another
category that Halperin introduces as a pre-homosexual phenomenon found
in ancient Greek culture. As he notes, Aristotle indicates in his Nicomachean
Ethics that the best type of friend is “another self” or ego.123 There are abundant
examples in sources from the ancient and medieval periods which describe
such passionate male friendship with a language which seems, to our modern
mindset and cultural upbringing, like erotic love. Or as Halperin articulates
it, such language “appears to modern sensibilities suspiciously overheated, if
not downright erotic.”'?* However, this type of male friendship was categori-
cally, although not always, built on “equality, mutuality, and reciprocity in love
between men.”1?5 Friendship could thus occur when the two individuals were
equal in age, social rank, and gender-based masculinity.

The same phenomenon that Halperin observes in ancient Greece can be
recognised in early and medieval Muslim cultures as well. It appears that
the Sumerian and Babylonian Epic of Gilgamesh which tells of the heroic

123 Halperin, How to Do the History of Homosexuality, 118.
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comradeship of Gilgamesh and Enkidu was widely known by pre-Islamic cul-
tures of Arabs and Iranians; they were both geographically and culturally close
to the cultural context of this story. It does not seem outlandish to assert that
such a phenomenon was perhaps in the Prophet Muhammad’s mind when he
asked muhajiran (early Muslims who migrated from Mecca to Medina with
Muhammad) and Angsar (the locals of Medina) to become brothers to one
another in his early years in Medina while the new Islamic state was being
established. Although this brotherhood type of contract, which is called ‘agd
al-muakhat in Arabic, was a religious or faith-based friendship as it occurred
through a ritual ceremony offered by the Prophet, it provided strong grounds
for various Muslim cultures to regard it as a Prophetic tradition, and thus use
it to justify their way of comradeship.}?6 The eleventh-century scholar ‘Unsur
al-Ma‘ali Kaykawiis b. Wushmgir b. Ziyar holds that male friendship is the most
valued relation amongst humans: “It is better for a man to have no brother than
no friend.”'?7 This kind of brotherhood relationship often had various conse-
quences for both parties. It would start by one person making a vow in Arabic
(which was also allowed to be translated and said in the person’s own lan-
guage), conveying the point that they would be considered as brothers thereaf-
ter, and thus they would have rights and responsibilities over and towards each
other, although not on legal and heritage matters. The other person would sim-
ply say, I accept this, and then the state of brotherhood (mu'akhat) would exist
between them.!?8

In the context of Iranian culture, brotherhood (baradari—in Persian) would
be recognise as an indication of long-lasting mutual, and often equal, trust
and respect between two male friends who would often be regarded as having
more or less the same status in age and social class, if not also in economic
standing.!?® It would show that they had shared a long and intimate friend-
ship, which primarily meant that they spent a great deal of time together, ate
together, went out together, slept at each other’s houses, aided each other in
difficult times (financially and non-financially), perhaps travelled together,
and so on. More than that, it would show that the friends would be willing

—n

126 Amir-Moezzi, La religion discrete, 39—40 and “Reflections on the Expression din Ali,” 38.

127 Wushmgir b. Ziyar, Qabis-nama, 138.

128 A relatively similar phenomenon (called adelphopoiesis) had been practised in premod-
ern Christian societies. John Boswell (see Boswell, Christianity, Social Tolerance, and
Homosexuality) interpreted this phenomenon as a form of same-sex unions in premodern
Europe or the marriage of likeness. However, this interpretation was strongly disputed by
other scholars who work on Christian tradition (see, for example, Rapp, Brother-Making
in Late Antiquity and Byzantium).

129 See Afshar, Futuwwat-namiha.
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to make sacrifices for each other when needed. This friendship would then
be celebrated by a contract (‘agd)—in the public sense and relating to reli-
gious tradition—made official by making a ritual-based vow (‘agd-i baradarri).
Iranian society would often understand such comradeship as a mutual inti-
mate male friendship which deserved to be praised, as it was not deemed to
go against the commonly accepted norm of masculinity. Conversely, it would
empower the masculine norm of Iranian patriarchal culture through the man-
ifestation of a culturally respected value of medieval Iranian society, namely
chivalry or manliness (futuwwat|jawanmardi).’3° According to the public
understanding of Iranian society, there was no sign of erotic intimacy between
the partners of this comradeship.

Nevertheless, the manifestations of the phenomenon of comradeship or
male friendship were not always as simple as have been outlined here. Male
friendship could easily be transformed into hierarchical, power-based, and
perhaps erotic relationships, if they were between two friends of different ages,
social class, economic condition, and so on. Moreover, even if they occurred
between two males of the same status, such relationships would easily become
an erotic passionate love between peers, and there exist several anecdotal
documents illustrating this point.!3! The fear of same-sex erotic love in male
friendship appears to exist in modern and post-Islamic revolutionary Iran, too.
Therefore, despite the authorities’ interest in enacting Islamic traditions in the
daily life of Iranians—they seem to have been successful in bringing new life to
several forgotten Islamic traditions on society, such as i tikaf (a three-day period
of retreat in a mosque in the month of Rajab), sadaqga (almsgiving), fatimiyya
(mourning for the death of Fatima, the daughter of the Prophet)—the author-
ities in post-revolutionary Iran have not promoted the tradition of muakhat
which was widely practised by working-class religious individuals in different
periods in Iran after Islam.!32

As demonstrated, homoerotic pederasty and love of boys were conceived
of either as the sexual penetration of a boy by an adult or an adult’s posses-
sive love towards a boy, suggesting that these categories are “all about posi-
tion, superiority and inferiority, rank and status, gender and difference.”33

130 Ibid; Ridgeon, “The Felon, the Faithful and the Fighter,” 1-24.

131 Several such anecdotes can be found in the mujin or hazliyyat book of the
thirteenth-century Iranian poet Sa‘di Shirazi (see Sa‘di Shirazi, Kulliyyat, hazliyyat
section).

132 This tradition had particularly been practised and promoted by the Safawid in the feast of
Ghadir khumm, at which Imamiyya generally hold that the Prophet, on returning from his
last pilgrimage (hajj), announced ‘Ali b. Abi Talib as his successor and the Imam or Caliph.

133 Halperin, How to Do the History of Homosexuality, 121.
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In contrast, male friendship “is all about sameness: sameness of rank and
status, sameness of sentiment, sameness of identity.”’34 The discursive con-
text of male love, therefore, is different from that of pederasty and the love
of boys, as it puts the stress on non-hierarchical, mutual, and non-erotic love.
Therefore, unlike the other two previous categories, it represents a consen-
sual friendship. At the same time, this phenomenon should be distinguished
from modern homosexuality, as it is not based on homoerotic love. However,
since this phenomenon—practising male love or comradeship—provided an
often accepted or even encouraged social context in which two males could
express their intimate and mutual love or comradeship without hesitation,
it can be compared to modern homosexuality, as such intimate, equal, and
mutual love between two individuals of the same sex is a crucial part of what
is currently called homosexuality. Therefore, it seems necessary to include this
long-existing category in the genealogy of homosexuality.

5.5 Male Pathological Passivity

Ubna (male pathological passivity) is a category which can be traced back at
least to the early ‘Abbasid period. There are abundant sources from this period
onwards which illuminate this phenomenon. However, the earlier Islamic
communities of the Umayyad period, the era of the first four Caliphs, and per-
haps of the time of Muhammad himself, had also encountered this phenome-
non. There are some reports attributed to the first four Caliphs and even to the
Prophet which discuss males who desired to be penetrated by other males.35
A number of such reports will be presented in Chapter 5. Islamic juristic dis-
course, which was essentially based on hadith reports, used the term maful
biht (one who is penetrated) to refer to such passive males, in contrast to the
active partner who would be called fa (one who penetrates).136 However, as
Rowson notes, during the Umayyad period, the term hulag was more com-
monly used as synonym for ubna and the person who wanted to be penetrated
called halagi13”

In the ‘Abbasid era, when this phenomenon was widely practised in Muslim
society, the term ubna was used to describe it. The male person who had the
desire to be penetrated by another man was then called a ma’bin. It seems that
early Muslim medical practitioners, such as the prominent Iranian physician

134 Ibid.

135 Although there are some reports from the Prophet on this matter, the hadith scholar
Muhammad b. Tahir al-Fattani (d. 986H/1578) holds that such reports are fabricated (see
al-Fattani, Tadhkirat al-mawdii‘at, 181).

136 See, for example, al-Mufid, al-Mugna‘a, 785; al-Tasi, al-Nihaya, 703.

137 Rowson, “The Effeminates of Early Medina,” 686.
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Muhammad b. Zakariyya 1-Razi (d. ca. 313/925), were influenced by the works
of ancient Greek scholars and viewed these people to be suffering from a dis-
ease; they thus sought its causes and then prescribed various instructions for
its cure.!3® However, the disease discourse of passive males can be traced back
to the earlier hadith literature. There are reports attributed to Imam ‘Ali which
imply that those males who wish to be penetrated by other males are people
who are afflicted with a sickness. In one such hadith, the narrator recounts
how Imam ‘Alj, after punishing a man who had been penetrated by another
man, said,

There are servants for God who possess wombs similar to the women’s
wombs but their wombs do not function for reproduction, because their
wombs are inverted (mankisa). They have humps in their anuses like the
humps of a camel; so whenever the humps thrill, they thrill and when
the humps cool down, they calm down.13°

However, there is a hadith ascribed to Abu Ja“far al-Bagqir, the fifth Imam, which
provides a sceptical point of view on regarding a ma’biin person as being
afflicted with a disease.’? In line with this fadith, only a person who does
not have patience and calls other males to himself to engage in sexual affairs
in public can be marked as having a disease. However, a person who can hide
his desire and only performs this act privately is not really diseased, and thus
should be blamed for what he does. This report apparently assumes that, if
one is afflicted with a disease or is addicted to something (whether physical or
mental), it is impossible for the person to hide the disease.

Moreover, it seems that in hadith literature there is a difference between
mukhannathin who like to be with females but are attracted to the opposite
sex (as the two previously mentioned reports of the Prophet suggest), and
those passive males who are similar to mukhannathiin in favouring femininity
in their physical appearance and personal behaviours while sexually prefer-
ring other (masculine and usually heterosexual) men and who take a feminised
receptive role in sexual intercourse with such men (I shall return to this topic
in Chapter 5). Therefore, one should not get confused about these ahadith even
though the language of these two different types of hadith is very similar. The

138 Rosenthal, “Ar-Razi on the Hidden Illness,” 56—60).

139 al-Tasi, Tahdhib al-ahkam, 10: 52—53; al-Tabataba’1 al-Burdjirdi and al-Mu‘izzi al-Malayiri,
Jami‘ahadith al-shia, 30: 464, H: 46471.

140 al-Kulayni, al-Kafi, 5: 550—51; al-Tabatabal al-Buriijirdi and al-Mu'‘izz1 al-Malayiri, Jami*
ahadith al-shi‘a, 25: 475, H: 37657.
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fact that a passive male was often regarded as a feminine person with female
desire is a repeated theme of premodern Muslim literatures, although such a
male was sometimes characterised as effeminate.!#!

In addition to medical discourse and hadith literature, this topic also
appeared in Muslim classical poetry, prose, and mujiun genres of the ‘Abbasid
period and beyond. However, the significant point is that, in these works, the
ma’bun, unlike the male active penetrator or fiti, would be regarded as a dis-
graceful and perverted person. Al-Jurjani devoted a chapter of his previously
mentioned book to ubna, and explicitly takes this approach towards passive
males while tacitly praising the /iiti. For instance, he says,

He is more devoted to bigha’ (ubna)'*? than a needle
But he pretends to people that he is a /.43

As Wright accurately observes, the same motif is present in the poems of Abu
Nuwas.!44

There is thus a contrast between the fiti and the ma’bun in early and
medieval Islamic cultures. A [iif was often seen as a person who practised an
immoral act and was a sinner according to Islamic ethics and law; otherwise,
his desire for seeking sexual satisfaction in both women and boys would per-
haps be viewed a normal need for a man in that patriarchal masculinised cul-
ture. In contrast, a ma’buin (an adult passive man) was not only a sinner who
was performing an abomination by accepting the passive role in sexual inter-
course with another man (mostly a heterosexual, powerful, and married man)
but he was also a disgraceful person in the eye of the public, and often even in
the eye of his active penetrator partner, and would not receive approval from
Muslim society in any way.'*> In this context, even a boy prostitute (muajir)
who accepted being penetrated by another male would be regarded to have
a superior position to a bearded male ma’bin, as the prostitute boy was per-
forming this act under a more reasonable or, at least, understandable excuse,
namely to make money.146

141 See Rowson, “Gender Irregularity as Entertainment.”

142 Bigha’in classical Arabic literature mainly refers to male pathological passivity, albeit it is
sometimes regarded as offering sexual services for payment (Rowson, “Gender Irregularity
as Entertainment,” 59 and 66).

143 al-Jurjani, al-Muntakhab, 37 (The translation is by Rowson, “The Categorization of Gender
and Sexual Irregularity,” 64).

144 See Wright, “Masculine Allusion.”

145 El-Rouayheb, Before Homosexuality, 64—69.

146  Wright, “Masculine Allusion,” 14.
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It seems that, unlike male pederasty, the love of boys, and male friendships,
male passivity would endanger the premodern distinction between the gen-
ders, despite the fact that all four categories share an aspect of desiring males
as their object-choice of love or eroticism. We should bear in mind that three
of the categories (pederasty, love of boys, and friendship) were in line with the
male gender norm of masculinity, whereas male passivity, with the adoption of
an allegedly female style of seeking pleasure in desiring a passive role, would
strongly challenge this premodern conception of the two gender norms estab-
lished in the early and medieval Muslims’ mind. The significant point is that,
although the act of penetration also existed in male pederasty, the boys who
would be penetrated in the act of pederasty were not, as explained previously,
motivated by pleasure. They submitted to this sexual act for other motives,
such as making money, social status, or gaining other benefits. Therefore, as
abundant sources of anecdotal and prose literature in Persian and Arabic indi-
cate, the young boys would not usually submit themselves to pederasts unless
they were seduced by them or granted with rewards in return, such as gifts,
money, and so on.

Moreover, the fact that passive males were actively seeking pleasure by
being penetrated by another male would situate them in a risky and shameful
position in Muslim society, according to which they would be recognise as enti-
ties with feminised gender, desire, and orientation. It seems that, as in many
cultures, female gender and sexual orientation in early and medieval, if not
also contemporary, Muslim cultures were commonly regarded as inferior and
passive and were controlled by males.!#” Therefore, the adult lover or penetra-
tor could engage in loving or penetrating boys, albeit within limits and in some
close friendly contexts, as these phenomena would not challenge the mascu-
linity of the penetrator. However, the passive male not only could not celebrate
his act but he also must not speak about his desire, orientation, and practice in
public as they were considered shameful. In addition, male passivity was often,
if not always, a phenomenon that could outwardly be represented in the phys-
ical and personal behaviours of the passive parties (recall the earlier sadith
report of al-Baqir which can clearly confirm this point), whereas pederasts or
lovers of boys could not readily be discerned from other males solely by their
public appearance or look.

Perhaps the more difficult task is to explain the distinction between
takhannuth (effeminacy) and ubna (male passivity), as the latter often shares

147 See, for example, Ahmed, Women and Gender in Islam, chaps. 3 and 6; Ali, Sexual ethics
and Islam, chap. 1.
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characteristics of femininity and softness with takhannuth.}*8 Therefore, it was
a constant challenge for some Muslims to distinguish these two phenomena
from each other, and in some cases this failure to do so resulted in damaging
consequences. However, these two phenomena differ in several ways. First, as
previously discussed, not all mukhannathiun had sexual desires or preferences
for same-sex object-choice. Following Islamic fadith and anecdotal literature
examined earlier, mukhannathiin were often marked as people who sexually
desired females but represented a soft version of the masculine male gender.
Although both effeminate and passive males were identified gender-deviant
people and often described as soft and effeminate, there was a fine distinction
between them: borrowing Halperin’s terminology, mukhannathiin were liking
to be in presence of women, whereas passive males were desiring to be like
women in their gender identity and sexual appetite.!49 In fact, passive males
were soft in the sense that they were considered a minority group of deviant
people who could not embrace masculinity and were thus, in an unequal way,
seeking disgraceful and shameful pleasure from other males by adopting fem-
inine behaviours in their relations with them. However, mukhannathiin were
regarded soft in that they were seen as deviant feminine males who could
potentially be recognised as a threat to or as a betrayal of the whole structure
of male masculinity.

Ubna was also clearly different from modern homosexuality. Ubna, or sexual
inversion, had a heavily pathological connotation in Islamic society, and it was
generally viewed as a cultural disgrace for ubna individuals by their respective
Muslim communities. Although male passivity represents sexual orientation,
it does not necessarily and exclusively contain a homoerotic desire. Therefore,
one can be an inverted ma’btin but not a homosexual. Conversely, one can
be a homosexual person and practise a same-sex sexual relationship without
being categorised as ma’biin or inverted or pathic. Moreover, it should be noted
that an ubna person cannot be compared to a modern gay man who desires
to be penetrated. An ubna practised passive sexual behaviours in a hierarchi-
cal masculine-male context in which the ubna was believed to be inferior and
disgraceful in the eye of the public and even, often, the penetrator partner.
Thus, ubna was generally suppressed by society as a whole. However, a mod-
ern homosexual man who desires to be penetrated opts to practise this role
in an equal environment, meaning that both the penetrated and penetrating

148 As previously indicated, it would be misleading to count passive males as individuals who
were always feminine or soft outwardly. One could be a passive male or ma’bin without
showing it publicly, although often this was not the case.

149 Halperin, How to Do the History of Homosexuality, 123.
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partners freely, respectfully, and mutually agree on taking specific roles in their
sexual activities. Therefore, the male penetrated partner would not be accused
of being afflicted with a pathological condition because of his desire and role
in sexual relationships. Thus, he would not be suppressed or shamed by his
own penetrator partner or the society at large solely because of his sexual ori-
entation and role.

5.6 Female Same-Sex Sexual Behaviour

Although in Islamic law sahq/sihaq applies to female same-sex sexual behav-
iours in general, it often refers to senior females same-sex sexual behaviour
with their female slave or a virgin girl in early and medieval Islamic societies.
Unfortunately, again patriarchal Muslim society seemed not to value female
sexual behaviours, often viewing them to be inferior, and thus not worth dis-
cussing. Therefore, unlike the vast categorisations of male sexual behaviours
debated in Islamic literature, there is no such enthusiasm whatsoever, positive
or negative, about female sexual desires and practices. However, the surviving
documents, from fadith and mujin literature, provide us with some informa-
tion on female same-sex sexual behaviours which were often discussed under
the shadow of male sexual behaviours.’*° The ahadith ascribed to the Prophet
or Imams sometimes only indicate female same-sex sexual behaviours in gen-
eral: unlike those related to male same-sex sexual behaviours, they neither
explicate the very nature of this act nor explain the entity of the two female
partners who engage in it. Nevertheless, as will be seen in Chapter 5, there are a
good number of ahadith which discuss female same-sex sexual behaviours as a
phenomenon that used to happen between a (married) woman and her female
slave or a young virgin girl. For example, a hadith attributed to Abi ‘Abdallah
(the sixth Imam) conveys:

If a man had sexual intercourse with his wife, then the wife while carry-
ing his sperm practised sihaqg with a slave girl of her husband and thus
made her pregnant, then the wife should be stoned, the slave girl should
be disciplined and the child is for the father.15!

One can put such hadith literature in context and read other akadith in this
light.

150 To learn about females (same-sex) sexual behaviours in premodern Islamic cultures, see
Habib, Female homosexuality; Myrne, Female Sexuality.

151 al-Sadiiq, al-Faqih, 4: 43; al-Tabataba’1 al-Burtjirdi and al-Mu‘izzi al-Malayir1, Jami‘ahadith
al-shi‘a, 30: 473, H: 46503.
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Parallel to takhannuth and liwat, the terms tarajjul and sahq or sihag seem
to be used (perhaps first) by Muslim jurists and then by other scholars. They
also appear in mujun literature, albeit rarely. For example, al-Jurjani, in his
vice lists, does not devote a separate chapter to female same-sex sexual behav-
iours but only mentions sakgq in a chapter devoted to intercrural intercourse,
male masturbation, and tribadism. Moreover, his statements on this issue, as
Rowson correctly notes, are based on the centralisation of male fantasy and
erotic desire written by male poets. They also contain “aggressive implications
of the military expressions.”’>2 In one case, al-Jurjani quotes,

May God curse the ‘head-shavers),

For they are a scandal to respectable women:

They manifest a war in which there is no spear-thrusting,
But only fending off a shield with a shield.153

Al-Tifashi in Nuzhat al-albab, however, devotes a relatively extensive chapter
to female same-sex sexual behaviours.!>* He briefly mentions various medical
approaches towards this phenomenon, such as the view that marks sahq as
an illness, and thus refers to the reasons that may cause such a disease, or the
opinion that it was a natural sexual desire in females.’5> He suggested that the
practice of this desire would often happen between adult females and their
female slaves or between adult females and young virgin girls. This point shows
that such erotic behaviour, unlike modern lesbian relationships, was mainly
based on hierarchical, unequal, and power-based relations between a senior
woman and her female slave or a junior girl.

6 Comparing and Contrasting Homosexuality and
Pre-Homosexual Categories

To make the similarities and differences between these categories more visible
and to demonstrate that they are not reducible to each other, I created a table

152 Rowson, “The Categorization of Gender,” 63.

153 al-Jurjani, al-Muntakhab, 34 (The translation is by Rowson, “The Categorization of Gender
and Sexual Irregularity,” 63).

154 al-Tifashi, Nuzhat al-albab, 235-36. See, also, see Myrne, Female Sexuality, chap. 1.

155 Samar Habib provides a very useful summary of this chapter, though she reads al-Tifashr’s
work in the context of modern lesbian discourse, an approach with which this study prin-
cipally disagrees (Habib, Female homosexuality, 66-82).
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of the categories (Figure 4) that is similar to Halperin’s chart.'56 However, it is
important to mention a number of points before reviewing the table. Unlike
Halperin, who compared homosexuality with pre-homosexual categories
that existed in ancient and medieval Greece and Rome, as fits the scope of
this study, I compare homosexuality with the pre-homosexual categories that
existed in early and medieval Islamic society. Corresponding to my study, the
table is slightly changed from Halperin’s in numbering and identification of
the observed categories, as well as in quality and order of the questions; all of
these changes can readily be grasped by comparing the two tables. However,
I removed one question that was presented by Halperin: “Is it constant across
sex or gender transition?” This is because, according to Halperin, none of the
pre-homosexual categories was constant across sex or gender, and his answer
to this question with regard to homosexuality is maybe yes, which also means
maybe not.1believe this question is not essential to this discussion as it does not
show a great deal of difference between homosexuality and pre-homosexual
categories. Instead, I added two questions which address crucially important
aspects in contemporary understandings of homosexual relationships: “is the
category based on consensual sexual relationships?” and “is the category based
on hierarchical and power relations?” Moreover, my answers to the questions
are based on my discussion, understanding, and articulation of the categories
debated here, and thus in some cases are different from Halperin’s. However,
as Halperin himself emphasised, the answers to such questions are open to
debate.” Although my terminologies are almost the same as Halperin’s, three
additional concepts have been applied to my table: most likely (in the sense
of almost yes but not for sure), not applicable/Na (when a question does not
apply to a category), and categorically Yes/No (namely, based on the definition,
the answer is yes or no). Lastly, this table shall contain, compare, and contrast
both the male and female pre-homosexual categories and homosexuality with
each other.

Questions:

1 Is it a sexual orientation?

2. Does it involve homoerotic desire?

3. Does it involve same-sex sexual practice?

156 See Halperin, How to Do the History of Homosexuality, 135.

157 Interestingly, some of his own responses are different in the two different versions of this
table he provided between 2000, when the article was published for the first time in 6LQ
6, no. 1 (2000): 87-123 and 2002, when it was published in his book How to Do the History
of Homosexuality.
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Is it a sexual preference?

Does it represent a character type?

Does it involve gender-deviance?

Does it classify women and men together?

Is it based on consensual sexual relationships?

Is it based on hierarchy and power relations?

To better understand the approach to comparing and contrasting categories
proposed in Figure 4, it would be helpful to observe the distinctions between
the category of this study, namely homosexuality versus the other seven cate-
gories. My genealogical investigation confirms that all seven pre-homosexual
phenomena that existed in early and medieval Islamic societies essentially
relied on the concept of gender norms. Although gender deviance was the core
element of takhannuth (effeminacy), tarajjul (mannish-ness), and ubna (male
passivity), as these groups were deemed to be violating traditional masculine
or feminine gender norms, liwat (pederasty), ishq al-ghilman (love of boys),
and mwakhat (male friendship) and sahq (senior females’ same-sex sexual
behaviours with their female slave or a virgin girl) are also based on gender sta-

© P Y op

tus as they were articulated as manifestations of masculinity. Homosexuality,
in contrast, principally depends on the notion of sexuality, which was ines-
sential, if not neglected, by premodern Muslims’ system(s) of gender, because
they regulated social and sexual behaviours solely via gender norms. Modern
notions of sexuality make it possible to classify all individuals based on their
sexual orientation. Therefore, they make possible new categorisations of
homosexuality, heterosexuality, bisexuality, and so on, which was not the case
for the early and medieval Muslim societies or perhaps any other societies and
cultures previously.

Moreover, other factors such as age difference and social and gender hier-
archies were key to the generation of pre-homosexual categories that existed
in premodern Muslim cultures. For example, pederasty relies on differences
in age, status, and sexual role, and male pathological passivity conceptualises
itself in terms of gender hierarchy. Homosexuality, in contrast, emphasises
non-hierarchical relationships that are not based on power. Although age, sex-
ual role, social, or economic differences per se are not significant for homosexu-
ality, these kinds of relationship can be inappropriate, unethical, or even illegal
once they fall into pederastic or hierarchical or power-based relationships.

Finally, while the notion of consensual sex, that can only be reliably
expressed by both partners in an equal and non-power-based relationship, is
an essential element for homosexual practices, this concept, as demonstrated,
appears to be entirely absent in the pre-homosexual categories that existed
in premodern Islamic societies. In those societies, none of the categories
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containing same-sex sexual behaviours were based on consensual sexual rela-
tionships. In fact, in most if not all cases of the pre-homosexual categories in
Muslim societies, consensual sex was not even possible: sexual relationships
with a boy, a girl, a slave, or a male passive (with consideration of his vulnera-
ble situation) simply could not be consensual, as all such practices were based
on hierarchy and power relations.

7 Legal Concepts of Liwat and Sihaq

Despite the diversity of pre-homosexual categories in Islamic sources and cul-
tures as well as in Muslim medical, prose, and poetry discourses, jurists at a
later stage constricted various pre-homosexual categories to the following two
phenomena: liwat and sihaq/sahq.)5® They applied liwat to different types of
male same-sex sexual behaviours, such as male active pederasty and male pas-
sivity or inversion. They have endeavoured to find a justification for such an
expanded notion of liwat through their broad interpretation of verses of the
Qur’an related to the act of the tribe of Lot (‘mal gawm Lit) and some ahadith.
Parallel to male same-sex sexual relationships, they also perceived the concept
of sihaq/sahq as female same-sex sexual behaviours in general.

Given the scope of this study, it is necessary to explain the two legal con-
cepts of liwat and sihaq. What is significant here is that, unlike in homosexu-
ality, these two concepts, as Muslim legal discourse highlights, are articulated
based on certain types of same-sex sexual practices performed by wicked per-
sons, not qualities of specific kinds of people. Thus, they do not have anything
to do with sexual orientation and sexual identity of the people who engage in
these behaviours. Bearing this point in mind, liwat is usually defined by jurists
as anal intercourse between two males.!5® The majority of Imami jurists, how-
ever, define liwat as either intercrural (tafkhidh) or anal sexual intercourse
between two men.160 Nevertheless, several Sunni jurists uphold that anal sex-
ual intercourse between a man and his wife or a female stranger should also

158 See, for example, Ed., “Liwat”; Juynboll, “Sihak”; Omar, “From Semantics to Normative
Law,” 222—56 and “In Search of Authenticity,” 339—58; Lange, Justice, Punishment and
the Medieval Muslim Imagination, chaps. 5 and 6; Tolino, “Homosexual Acts in Islamic
Law,” 187—205; Brown, “A Pre-Modern Defense of the Hadiths on Sodomy,” 1-44.

159 al-Nafrawi al-Azhari, al-Fawakih al-dawani, 2: 210; al-Mawardi al-Basri, al-Hawi [-kabir ft
figh, 13: 222; al-Najafl, Jawahir al-kalam, 41: 376.

160 al-Mufid, al-Mugna‘a, 785; al-Tasi, al-Nihaya, 703; al-Hilli (Muhaqqiq), Shar@’i‘ al-islam, 4:
941; al-Khumayni, Tahrir al-wasila, 2: 469.
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be viewed as liwat.!6! Muslim jurists often articulate sihaq as same-sex sexual
relations between two women by touching each other’s genitalia.!62

It appears that traditional Shi‘i and Sunni jurists generally believe in the pro-
hibition of liwat and sihaq based on an Islamic defining ruling (hukm taklifi).
Moreover, jurists often hold that those who practise liwat and sihag deserve
punishment in line with an Islamic declaratory ruling (hukm wad?), though
they dispute which types of punishment should be applied to such people.

Imami jurists often view that adult males who practise anal sexual inter-
course should be punished by the divinely ordained punishment (fadd, pl.
hudud) of the death penalty; and those who practise intercrural sexual activ-
ity (tafkhidh) should be punished by the divinely ordained punishment of
100 lashes in the first three incidents and the fourth time the death penalty
should be executed.16® However, if individuals who perform the act of anal or
intercrural sexual activities are minors, that is if they are not yet religiously
made-responsible (mukallaf), then they should be punished by discretionary
chastisement (ta‘zir).16* Concerning sihag, jurists often remark that in the first
two/three incidents of practising sifaq by adult females, they should be pun-
ished by the punishment of 100 lashes and in the third/fourth incident, their
punishment should be the death penalty. The less known position, however,
holds that in the first two incidents, such adult females should be punished by
discretionary chastisement and the third time, the punishment should be 100
lashes or the death penalty. In cases where those females who perform sihag
are minors, they should be punished by discretionary chastisement.165

Sunni jurists, on the other hand, often hold that those women who prac-
tise sihag should be punished by discretionary chastisement, while those
adult men who commit /iwa¢ are mainly considered to be deserved a divinely
ordained punishment. However, several Hanafl jurists and Ibn Hazm al-Zahir1

161 al-Bujayrami, Tuhfat al-habib, 5:16-17; Abu Zayd, al-Hudid wa-I-ta‘zirat, 161.

162  al-Mufid, al-Mugna‘a, 787-88; al-Tas, al-Nihaya, 706; Ibn Qudama al-Maqdisi, al-Mughni,
9: 61; al-Mawardi al-Basri, al-Hawi [-kabir fi figh, 13: 224; al-Najafi, Jawahir al-kalam, 41: 387;
al-Khansari, Jami‘ al-madarik, 7: 83.

163 al-Khumayni, Tahrir al-wasila, 2: 469-70. Hudud, literally boundaries, consist of
offences whose punishments are specified in the Qur’an or definitive sunna (see al-Hilli
(Muhaqqiq), Shar@’i‘ al-islam, 4:136).

164  al-Khumayni, Tahrir al-wasila, 2: 469—70. Ta’zir (disciplining/discretionary punishment)
consists of offences that the Qur’an or sunna have not specified punishments for; instead,
it is at the discretion of a Muslim judge to determine the chastisement for such offences.
However, the degree of such chastisement must never exceed the lowest hadd punish-
ment and, in fact, should always be less than the lowest divinely ordained punishment
(see al-Juba‘ al-Amili, Masalik al-afham, 14: 325-27).

165 Khumayni, Tahrir al-wasila, 2: 470; al-Kha'l, Mabani takmalat al-minhdaj, 41.
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(d. 456/1064) hold that practising liwat should be punished by discretionary
chastisement.166

Among Shi‘i jurists, however, there are scholars, who argue for suspension of
the divinely ordained punishments in Islam on the grounds of the nazariyyat
ta'til al-hudud (the theory of suspension of divinely ordained punishments).167
Given this approach, although divinely ordained punishments for offences
may never be removed, all these punishments must be suspended during the
time of the absence of the Prophet and the Twelve Imams, because they are
the only authorities who have the right to enforce the divinely ordained pun-
ishments on those who performed punishable acts. In line with this approach,
although the divinely ordained punishments for practising liwat and sihdaq will
never be removed completely, they should be suspended during the absence of
the Prophet and Twelve Imams. There are other Imami scholars who could not
decide whether the hadd punishments should be enforced or suspended dur-
ing the absence of the Prophet and Twelve Imams, and thus take a cautionary
position (éhtiyat) on this matter.16® This means that they tackle the problem in
practice by suspending fadd punishments during the absence. There is a third
group of jurists who hold that, instead of ~add punishments, all various types
of offences during the absence of the Prophet and Twelve Imams are subject
to discretionary chastisement.'69

As indicated, Muslim jurists assert that these expanded notions of /iwat and
sihaq are obtained from the Qur’an and sunna. The question now is whether
this assertion is accurate and can convincingly be understood from the Qur’an
and sunna. In Chapters 4 and 5, I will demonstrate that such a wide interpre-
tation of the Qur'an and sunna on liwat and sihag might not be supported by
these two revelatory sources.

166  al-Sughdi, al-Nutaf fi [-fatawa, 1: 269; Ibn Hazm al-Zahiri, al-Muhalla bi-l-athar, 12: 396.
Camilla Adang presents a detailed analysis of Ibn Hazm’s legal opinion on liwat and sihaq
(Adang, “Ibn Hazm on Homosexuality,” 5-31). See also Kugle, Homosexuality in Islam,
157—-66.

167  See, forexample, Ibn al-Barraj, al-Muhdhdhab al-bari‘ 1: 341-42; 1bn 1dxis al-Hilli, al-Sara’ir,
2: 24—25; al-Hilll (Muhaqqiq), al-Mukhtasar al-nafi, 15; al-Khansari, jami‘ al-madarik,
5: 411

168 See al-Mugqaddas al-Ardabili, Majma“al-fa’ida, 7: 545.

169 See al-Mirza I-Qummi, Jami‘ al-shitat, 1: 395.
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CHAPTER 4

Examining the Qur’anic Discourse
on Homosexuality

1 Introduction: The Subject of Homosexuality

As expounded in the previous chapter, homosexuality, as a modern phenom-
enon, mainly emerged within the last century. Although homosexuality is not
generally understood in the same way by all societies or communities, or even
by individuals of a particular society, it is often deemed to be a new way of
identification of a group of people based on their sexuality, sexual orientation,
sexual object-choice, and sexual behaviour. This study conceptualises homo-
sexuality as an egalitarian way of life between two same-sex partners which
presumes sameness and mutuality in terms of social status, sexual desire, and
choice between mates. Such a category is neither based on power relations
nor on a hierarchy of gender, sexual role, or age. Therefore, this phenomenon
occurs between two adults (two males or two females) who have a mutual sex-
ual attraction to same-sex mates, may choose to consensually practise same-
sex sexual relationships, and identify as homosexual men or women. This
conceptualisation of homosexuality provides the central focus for this study,
which aims to investigate its legal ruling in Shi‘i law.

This concept of homosexuality, among others, contains two essential ele-
ments: (1) same-sex sexual desire and orientation; (2) same-sex sexual prac-
tice. These two elements could be seen as two independent topics. Therefore,
some scholars believe that they should be examined independently. For exam-
ple, Naraghi and Kugle assert that the main characteristic of homosexuality is
same-sex sexual orientation.! Therefore, they tend to argue for homosexuality
based on essentialism whereby same-sex sexual desire is an innate, natural, or
God-created sexual orientation. Thus, it cannot be subject to an Islamic legal
ruling of prohibition. Alternatively, Muhsin Kadiwar, a neo-traditional Shi‘i
scholar, focuses on same-sex sexual practice and insists that such sexual prac-
tice between same-sex mates is deemed prohibited in Islam.?

In terms of same-sex sexual desire and orientation, I have demonstrated
elsewhere that an essentialist approach does not mount a suitable defence

1 See Kugle, Homosexuality in Islam; Naraghi, “The Quran and Human Rights.”
2 See Kadiwar, “Huqug-i aqalliyyat-i jinsi.”
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of all manifestations of homosexuality, not only because it is very narrow (as
it excludes homosexual Muslims who believe that their sexual orientation is
socially constructed) but also because it cannot defend the view of homosex-
uality as an inborn or natural disposition.?® In brief, although homosexuality
as same-sex sexual desire and even orientation might be envisioned as God'’s
creation or inborn, solely having the desire to perform sinful acts without (the
intention of) performing them is not prohibited, and thus not punishable in
Islam. This is because the subject of prohibition and punishment within Islam
refers to committing sinful acts by choice and free will. Therefore, same-sex
sexual desire without practice will not be discussed in this study. However,
same-sex sexual practice will be examined here as it has been debated by
Muslim jurists under the categories of liwat and sihag.

2 The Qur’an as a Source for or against Homosexuality

The Qur’an addresses the modern phenomenon of homosexuality neither pos-
itively nor negatively. Therefore, it is not possible to derive an Islamic verdict
either for or against homosexuality from the Qur’an. One convenient explana-
tion for the Quran’s silence on this topic is that homosexuality, as an identified
egalitarian relationship between same-sex mates, did not exist in the era of
the Islamic revelation. In other words, the tribes and people of the Arabian
Peninsula or Hijaz did not encounter this phenomenon. This was perhaps par-
ticularly the case in the two cities of Mecca and Medina, where the Qur’anic
verses were gradually revealed to Muhammad based on incidents arising
among these people. Therefore, homosexuality—in the sense of mutual, equal
same-sex relationships—was not an issue for Muhammad or his followers. As
a result, it was not felt necessary to address this issue in the Qur’an, either
explicitly or implicitly.

However, there are two groups of verses in the Qur’an that jurists, including
Imamis, apply to prohibit two similar phenomena: liwat and sihaq. These verses
are those pertaining to the story of Lot’s tribe (gawm Lut), and those concern-
ing two persons who commit the act of indecency (al-fahisha). The question
now is whether these verses can also be applied to argue against homosexual-
ity. To answer this question, it is necessary to examine these groups of verses.

3 See Alipour, “Essentialism and Islamic Theology of Homosexuality.”
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3 The Story of the Tribe of Lot

The first group of verses that a number of Shi‘i jurists address to argue for the
prohibition of liwat deal with the story of the Prophet Lot’s tribe.# The story of
Lot and his people is also addressed, with some differences, by both the Old
and New Testaments. The Qur’an refers to this story, the divine punishment of
this tribe, and the reason(s) for that punishment in twelve places, with Lot’s
name alone mentioned in other verses as well.5 Those cases which indicate the
divine punishment of Lot’s tribe, known as Sodom in the Old Testament and a
number of Islamic fadiths, can be classified into several groups. It only takes
a quick glance at these verses to see that the people of Lot indulged in a vari-
ety of immoral behaviours or, as in the Qurian, “indecencies” ( fawahish, sing.
fahisha), “sinful deeds” (sayyiat, sing. sayyia), or “abominations” (khabda’ith,
sing. khabith).”

For example, the Quran (11:77-83 and 15:57-74) blames the people of
Sodom for their various acts of wrongdoing. The people, after learning that
Lot had guests, ran to his home and blamed him for inviting strangers to his
house; they claimed that Lot had already been informed about the city’s alleg-
edly established rule, whereby nobody in the tribe was permitted to invite
strangers to their house. Thus, they forced Lot to hand over his guests to them.

4 The Qurianic narrative of the tribe of Lot has been revisited by various contemporary studies,
albeit often in a Sunni context. See, for example, Jahangir and Abdullatif, Islamic Law and
Muslim Same-Sex Unions, chap. 2; Jamal, “The Story of Lut”; Kugle, Homosexuality in Islam,
chap. 2; Siraj, “Alternative realities.” Also, see Vaid, “Can Islam Accommodate Homosexual
Acts?”. Pursuing a traditional exegetical approach, Vaid passionately rejects reformists’ (in
particular Kugle’s) understanding of the story of Lot in the Quran.

5 For example, in one case (Q. 66:10), the name of Lot is mentioned in the Qur’an together with
the Prophet Noah in order to characterise their wives as impure and unbelieving persons. In
another verse (Q. 6:86), the Quran addresses the names of Lot and some other Prophets, such
as Ishmael, Elisha, and Jonah, in order to praise them. The Qur’an (11:74—76 and 15:58—77) also
addresses the tribe of Lot when it narrates the story of Abraham’s meeting with the Prophets
of God (the angels). Aligned with these verses, the angels inform Abraham of God’s com-
mand to punish Lot’s tribe. Abraham argues with God and urges Him not to punish Lot’s
tribe. Amreen Jamal (2001) extensively examined all these cases (see Jamal, “The Story of
Lut”). Including verse 10 of chapter 66, where the Qur'an addresses Lot’s wife, Lot and his
tribe, as Jamal reckons, were mentioned fourteen times in the Qur’an. However, Jamal seems
to make some obvious mistakes in citing verse numbers, which perhaps should be counted
as typographical errors.

6 The Quran always refers to the tribe as “the people/the tribe of Lot” (gawm lut) and never
uses the name “Sodom”.

7 The Qur'an uses different terms to address the tribe’s misconduct, including the three terms
in the text. As Jamal eloquently explored, the Qur’an applies all these concepts to both sexual
and non-sexual forms of misconduct (see Jamal, “The Story of Lut”).
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The discussion between Lot and the assailants, as will be discussed later, shows

that the people’s ultimate aim was to sexually assault and then rape Lot’s

guests. Further study of this case reveals the following indecencies or wrongful
deeds of the people of Lot: attacking the home of a “citizen” and disrupting

his privacy illegally; disrespecting and humiliating an individual without a

convincing reason; disrespecting, humiliating, and violating the rights of Lot’s

guests; and ultimately denying Lot’s position as a Prophet of God. To have a

better understanding of the indecencies and wrongful deeds of Lot’s people, it

is necessary to review a list of the main indecencies, sinful deeds, or abomina-
tions committed by the tribe of Lot as addressed in the Quran.

1. The indecency of males approaching other males either separately (in
two cases: Q. 7:80-84 and 27:54—58) or listed together with other indecen-
cies or wrongful deeds (in two cases: Q. 26:160—73 and 29:28-35).

2. The indecency or sinful deed of unbelief (kufr) through violent rejection
of Lot’s prophethood and the denial of his warning of divine punishment,
either separately (in three cases: Q. 22:42—43, 38:12—14, and 50:12—-14) or
listed together with other wrongful deeds (in three cases: Q. 26:160-73,
54:33—39, and 29:29).8

3.  Theindecency of committing robbery on the roads (in one case: Q. 29:29).

4.  The indecency of committing dishonour in the assembly (in one case:
Q. 29:29).

5. The indecency or sinful deed of attacking Lot’s house and violently
requesting him to hand over his guests forcibly, either separately (in two
cases: Q. 11:77-83 and 15:57-74) or listed together with other abomina-
tions (in one case: Q. 54:33-39).

6.  Verses which address the abominations (khaba’ith) (Q. 21:74) and sinful
deeds (sayyiat) (Q. 11:78) of the people of Lot but do not specify which
ones.

7. Verses that refer to the divine punishment of Lot’s tribe due to their inde-
cencies, abominations, or sinful deeds, again without specifying which
ones (in one case: Q. 37:133—38).

8 Q. 29:29, in my view, should be regarded as a case of this type. According to the addendum
of this verse, the people, in response to Lot’s blaming them for their abominations, indecen-
cies, and wrongful deeds, told him that if he was honest in his claim, namely that he was a
messenger of God, and in his warning of divine punishment, then he should ask God to send
them the divine punishment. This response should be counted as the people’s rejection of
Lot’s prophethood and his warning about the divine punishment. In fact, by this statement,
they meant that Lot could not bring divine punishment on them. Therefore, Lot, in their
opinion, was lying about being a prophet or messenger of God, as well as about the warning
of punishment.
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As outlined, several verses, such as Q. 37:133—38, only address the punishment
of the people of Sodom without addressing the reason(s) for their punish-
ment, meaning that the indecencies, abominations, and sinful deeds behind
the divine punishment were not revealed in these verses. Conversely, a number
of verses, such as Q. 21:74, generally address the abominations and sinful deeds
of the people of Sodom as causing the revelation of divine punishment but do
not describe the specific types of wrongful deeds committed by these people.
However, both these sets of verses can be better understood by studying oth-
ers in which the indecencies, abominations, and sinful deeds of this tribe are
specified in more detail. In fact, the specific cases of the indecencies, abomi-
nations, and sinful deeds of the people of Lot generally referred to in the last
two categories (6 and 7) are apparently those which were particularised in the
first five categories (1-5).

Nevertheless, among the indecencies or abominations of Lot’s tribe out-
lined in the Qurian, two are mentioned more than any other wrongdoings:
“unbelief” (six times) and “males approaching other males” (four times). Other
less-mentioned abominations are attacking Lot’s house and violently forcing
him to hand over his guests to them, committing robbery on the roads, and
committing dishonour in the assembly. All of the abominations would be bet-
ter understood in relation to each other. For example, considering the tribe’s
violent attack on Lot’s home and forcing him to hand over his guests to them
in conjunction with the indecency of “males approaching other males” would
allow for a deeper and more comprehensive explanation and interpretation of
this story in the Quran.

As al-Shaykh al-Tasi, an Imami exegete and jurist of the eleventh cen-
tury (implicitly) and Ibn Hazm al-Zahirl, a Sunni exegete and jurist of the
tenth century (explicitly), remarked, it can be reasonably concluded from
verses concerning Lot’s tribe that there were different grounds for the divine
punishment.® The Quran addressed at least five different separate grounds:

9 al-Tus, al-Tibyan, 4: 457; Ibn Hazm al-Zahirl, al-Muhalla bi-l-athar, 1: 393. Ibn Hazm, in his
interpretation of verses related to the tribe of Lot, strongly argued that the reasons for the
punishment of this tribe were their different abominations and indecencies mentioned in
the Quran. Amongst those, as he notes, unbelief, rejection of Lot’s prophethood, and rape
were the worst indecencies of these people. One of the indecencies of Lot’s tribe, according
to Ibn Hazm, was that males were approaching other males, which, in his view, happened
not to be the worst indecency they were committing. Therefore, according to Ibn Hazm,
this indecency was not the only or even the major reason for the punishment of this tribe.
Moreover, as Ibn Hazm explains, according to the Qur’an, the wife of Lot, other women, even
children, and in fact the whole tribe (except Lot and his daughters) were punished by God,
even though they did not participate in the abominating of males approaching other males.
A comprehensive report and analysis of Ibn Hazm’s view on this topic can be found in Adang,
“Ibn Hazm on Homosexuality,” 5-31.
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unbelief or rejection of Lot’s prophethood; males approaching other males;
violating other people’s rights and privacy, including sexual violation; commit-
ting robbery on the roads; and committing dishonour in the assembly.
However, several scholars emphasise the indecency of males approaching
other males as the only ground for the punishment of this tribe, thus neglect-
ing any other transgressions. For example, the modern prominent Imami
exegete Muhammad Husayn al-Tabatabat (d. 1360Sh/1981) presumes that
the only reason for the punishment of Lot’s tribe was the indecency of males
approaching other males. Therefore, he questions why, if this was the case, the
females of Lot’s tribe (to whom this particular indecency did not apply) had
equally been punished.!® To find a way out of this predicament, al-Tabataba’l
provides a number of ahadith conveying that the females of Lot’s tribe were
also engaging in same-sex sexual practices, namely sifaq.!! This detail however
is not found in the Qur’anic report of the story of Lot. Reinforcing his proof,
al-Tabatabal adds the following point: if the females of Lot’s tribe were not
committing the indecency of sihag, they would have supported Lot and acted
against the males’ wrongful intentions and practices. However, according to
al-Tabataba’i, there is nothing in the Quran confirming that the females of
Lot’s tribe supported Lot or were against the males’ wrongful intentions and
deeds. Therefore, as al-Tabataba’l concludes, they were also punished by God.
It is, however, striking to see how this view of the punishment of Lot’s tribe,
rather than the explicit text of the Qur’an, has been imposed on the Qur’anic
narration of Lot’s tribe and has led to some scholars, like al-Tabataba’1, provid-
ing a troubling proof for the punishment of the females of Sodom. It appears
that there is little need for such an argument to justify the punishment of the
tribe’s females. This is because, conforming to the Quran, the indecency of
unbelief through rejection of Lot’s prophethood and the denial of his warning,
most frequently addressed among other indecencies and abominations of the
tribe’s people, is generally attributed to all people of the tribe. Therefore, it
should include the females of the tribe. Notably, al-Tabataba’l himself empha-
sises that both the males and the females of the tribe were infidels and in

10  One important point is that Muslim scholars often hold that all the people of the tribe,
including women and children, except Lot and his daughters, had to be destroyed as a
result of this indecency, namely males approaching other males. If this is true, then the
extension of this punishment to the women and, in particular, to the children of the tribe
can hardly be maintained. Punishing women and children for the indecency of the males
of the tribe does not correspond with the justice that Abrahamic religions, including
Islam, ascribe to God. Moreover, in the case of children, they are not the subjects of any
religious obligations in Islamic law.

11 al-Tabataba’, al-Mizan, 10: 354.
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denial of Lot’s prophethood.!? Al-Tabataba’1 could simply understand the pun-
ishment of the females of the tribe because of their unbelief and rejection of
Lot’s prophethood. Thus, he did not need to address ahadith that attribute the
indecency of sihaq to the females of Lot’s tribe to (morally) justify their pun-
ishment; indeed, appealing to the ahadith contradicted his own methodology
of the interpretation of the Qur’an, which is deemed to be the interpretation of
the Qur’an by the Qur'an. The Qur’an itself singles out the indecency of unbe-
lief and rejection of Lot’s prophethood several times.13 It also explicitly states
that the people of Sodom deserved to be punished primarily, if not exclusively,
because they rejected Lot’s prophethood and his warning and as such they
were unbeliever (kdfir). For example, the Qur’an states,

The people of Noah denied before them, as did ‘Ad and Pharaoh of the
tent poles, Thamud, the people of Lot, and the inhabitants of the thicket;
they are the parties. Each of them did naught but deny the messengers;
so My Retribution came due. (Q. 38:12—14)

The people of Lot denied the warnings. Truly We sent upon them a
torrent of stones, save the family of Lot, whom We delivered at dawn.

(Q. 54:33-34)

Following Islamic theological doctrine, unbelief and rejection of the prophets
constitute the worst indecency, abomination, or sinful deed that a human can
commit. The weight of this sin is such that Muslims usually measure the weight
of other sinful deeds in comparison with unbelief. For example, grounding on
a hadith from Imam ‘Al received through Ja‘far al-Sadiq (the sixth Imam), the
indecency of sexual intercourse between male same-sex mates has also been
measured by a comparison with unbelief on some occasions.!#

However, since the reasons for the punishment of Lot’s tribe are not the
focus of this study, the different approaches of Shi‘i scholars on this matter
will not be discussed in detail. What is, however, most relevant to this study is
that the indecency of males approaching other males, as traditional Muslim
scholars often argue, is one of the major grounds for the punishment of Lot’s
tribe. Although this deed is regarded as an indecency (al-fahisha), the nature
of this indecency is not clearly addressed by the Qur’an, and thus needs to be
explored through a close examination of verses concerning the tribe of Lot.

12 Ibid.
13 See Q. 381214, 50:12—14, and 54:33—34-
14  al-Hurr al-Amili, Tafsil was@il al-shi‘a, 20: 339.
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Yet, it could be argued that the indecency of males approaching other males
addressed in the Quran refers to liwat, as some Imami scholars assert.!® In
their view, liwat is similar to male homosexuality in that both involve same-sex
sexual practice. However, the phenomenon of males approaching other males
does not fit into the category of liwat. Moreover, even if one accepts the inter-
pretation of males approaching other males as liwat, according to Imamiyya,
there is still no authentic logic to transmit an Islamic ruling on a subject (e.g.
liwat) to another subject—homosexuality. As noted in Chapter 3, although
some similarities may exist between liwat and male homosexuality, it should
be clear at this point that these two phenomena are essentially different top-
ics, and their Islamic rulings need to be derived through different exercises of
ijtihad. In addition, according to Imamiyya, the mere similarity between two
phenomena does not constitute valid grounds for transmitting the verdict of a
similar phenomenon, in this case liwat, to another, in this case male homosex-
uality, as legal analogy (géiyas) has no validity in this legal school.

The question now is whether verses related to Lot’s tribe concerning their
indecency of males approaching other males and their subsequent punish-
ment (even if correctly linked to /iwat) imply that modern homosexuality
is indeed an indecent phenomenon and those who practise it deserve to be
punished from an Islamic perspective. As pointed out, this specific indecency
of Lot’s tribe addressed by the Qur'an concerns a wrongful act of Lot’s peo-
ple, happening to be engaged with some sort of sexual connotation, rather
than self-identified homosexual people and egalitarian same-sex sexuality.
Therefore, the answer to this question seems to be “no”. The story of Lot’s tribe
and their indecencies in the Qur’an does not contain a verdict on homosex-
uality or the modern homosexual lifestyle, either explicitly or implicitly.!6 It
is important to note that the phenomenon being examined in this study is

15  See Kadiwar, “Liwat wa-da muqaddima-yi hamjinsgaral.”

16 Thisstudy does not claim that the concept of lifestyle per se should be counted as grounds
for accepting a subject or behaviour ethically, legally, or religiously. In fact, the discussion
here is about this specific lifestyle, namely homosexual relationships, described in this
study, and not lifestyle in general. Therefore, Kadiwar’s argument against homosexuality
as a lifestyle is not accurate (see Kadiwar, “Huquq-i aqalliyyat-i jins1”). In brief, according
to Kadiwar, the term “lifestyle” in the Islamic legal system of figh does not merit respect
in itself. In other words, this term is only respectable if it causes no harm to others and
does not endanger public health, morality, and safety. To explain his point, Kadiwar offers
a description of some behaviours, such as violent sex, mass suicide, gang rape, and child
sacrifice, that could be classed as lifestyles but which are not accepted in Islam. However,
what Kadiwar overlooks is that (while there are convincing ethical, legal, or religious
grounds to forbid violent sex, mass suicide, gang rape, and child sacrifice due to the fact
that they may harm others and endanger public health, morality, and safety), as will be
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a new subject with different descriptions, characteristics, and consequences
from pre-homosexual behaviours, as confirmed in Chapter 3. If this is the case,
then it can reasonably be understood that verses pertaining to Lot’s tribe are
not associated with this phenomenon of modern homosexuality. Therefore,
scholars who still want to use this story to support the prohibition of homosex-
uality in Islam first need to argue that the indecency of the males of Lot’s tribe,
namely males approaching other males, was not solely a matter of sexual prac-
tices but instead dealt with a type of sexual identity which can be categorised
as homosexuality according to its modern conceptualisation(s).

4 What about Same-Sex Sexual Practice?

The discussion thus far explains that the Qur’anic narration of the indecency
of Lot’s tribe, namely males approaching other males, does not address homo-
sexuality. However, several Imami scholars view this Qur’anic reference as the
origin of Shi‘i juristic debates on male same-sex sexual practice under the cat-
egory of liwat, its prohibition, and punishment in Islam. It should now become
clear that even if Imami jurists’ understanding of the indecency of Lot’s tribe
as liwat and, accordingly, their understanding of the prohibition of liwat in
Islam is authentic, this alone does not mean that homosexuality is prohibited
in Islam as well.

Nevertheless, there still exists a point in the story of Lot from which Muhsin
Kadiwar argues for the prohibition of homosexuality in Islam.'” To explain,
verses related to the tribe of Lot do address an indecency which some Imami
jurists interpret as liwat. In Kadiwar’s view, the essential characteristic of liwat
is same-sex sexual practice. Therefore, aligned with verses related to Lot’s tribe,
same-sex sexual practice per se is indeed prohibited in Islam. Kadiwar then
goes on to assert that one of the fundamental characteristics of homosexual-
ity is also same-sex sexual practice. In fact, as he remarks, without the possi-
bility of having same-sex sexual relationships, homosexual people most likely
would not suffer the high cultural, societal, and legal price that comes with this
lifestyle.!® Kadiwar then concludes that homosexuality, as it contains same-
sex sexual practice, is also implicitly prohibited in the Quran. He apparently

affirmed in present study, there are apparently no such ethically, legally, or religiously
justified grounds to prohibit homosexuality.

17  See Kadiwar, “Huquq-i aqalliyyat-i jinsi.”

18 I suspect that Kadiwar’s assumption that homosexuality always entails same-sex sex-
ual practices is accurate. However, whether one holds that same-sex sexual activity is a
principal element of modern homosexuality or not, it appears that the legal fulfilment
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presents a powerful argument here. Scholars who advocate the idea of recon-
ciliation between homosexuality and Islam have no choice but to either accept
it, and hence change their position towards the acceptance of homosexuality
in Islam accordingly, or to provide an adequate response if they insist on their
position that homosexuality can be accommodated by Islam.

However, scholars who have discussed the topic of homosexuality in Islam
seem not to have confronted this argument so far. This study’s aim is to open
up a discussion on this matter. The first task is to understand what the inde-
cency of “males approaching other males” precisely means in verses concern-
ing Lot’s tribe. In other words, it is necessary to explore the subject of this
indecency among the male individuals of Lot’s tribe. The Qur'an makes it clear
that the specific conduct of the males of Lot’s tribe was wrong, meaning that
such an indecency was legally prohibited (haram). It is important to know,
however, whether this indecency was a mere male same-sex sexual practice
or, in more technical terms, whether the subject of this legal ruling was pure
same-sex sexual practice without any restrictions (quyud), as some Imami
jurists, such as Kadiwar, argue. It should also be investigated whether Shi‘i tra-
ditional jurists have even correctly recognised the subject of the indecency of
males approaching other males addressed in the Qur'an. Responding to these
questions, it is necessary to begin with a close examination of verses referring
to this indecency.

5 Digging into the Meaning of the Indecency of Males Approaching
Other Males

Before delving into the hermeneutics of verses addressing Lot’s tribe which
concern the indecency of males approaching other males, it is significant to
review all such verses. As indicated, the Qur’an refers to the indecency of males
approaching other males in four places as follows:

1. Q. 7:80-84:

And Lot, when he said to his people, “What! Do you commit an indecency
such as none in the world committed before you? Verily you approach
men with strong desire [shahwatan] instead of women. Indeed, you are

of same-sex sexual needs was one purpose of the twentieth-century’s homosexual
movement.
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an excessive people [musrifun]!” And the reply of his people was but to
say, “Expel them from your town! Truly they are a people who keep them-
selves pure.” So We saved him and his family, except for his wife; she was
among those who lagged behind. And We sent down a rain upon them; so
behold how the guilty fared in the end.

2. Q. 26160-73:

The people of Lot denied the messengers, when their brother Lot said
unto them, “Will you not be reverent? Truly I am a trustworthy messenger
unto you, so reverence God and obey me. And I ask not of you any reward
for it; my reward lies only with the Lord of the worlds. Among the people
of the worlds do you approach males, leaving your spouses your Lord
created for you? Nay, but you are a transgressing people [‘adian].” They
said, “If you cease not, O Lot, you will be among those who are expelled.”
He said, “Truly I am of those who detest what you do. My Lord! Deliver
me and my family from what they do.” So We delivered him and his fam-
ily all together, save for an old woman among those who lagged behind.
Then We destroyed the others. And We rained a rain upon them. Evil was
the rain of the warned!

3. Q. 27:54—58:

And [We sent] Lot, when he said to his people, “Do you commit inde-
cency, though you see? Do you really approach men with strong desire
instead of women? Nay, but you are an ignorant people!” Yet the reply of
his people was naught but to say, “Expel the family of Lot from your town!
Truly they are people who keep themselves pure!” His people’s answer
was nothing but to say, “Expel the family of Lot from your village; truly,
they are people who pretend to be pure.” So We saved him and his fam-
ily, except for his wife. We decreed that she should be among those who
lagged behind. And We poured down upon them a rain—evil is the rain
of those who were warned!

4. Q. 29:28-35:

And [We sent] Lot, when he said to his people, “Truly you commit inde-
cency such as none in the worlds committed before you. What! Do you
approach men, cut off the way, and commit reprehensible deeds in your
gatherings?” Yet the answer of his people was but to say, “Bring us God’s
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Punishment, if you are among the truthful.” He said, “My Lord, help me
against the people who work corruption.” And when Our envoys came
unto Abraham with glad tidings, they said, “We shall surely destroy the
people of this town; truly its people are wrongdoers.” He said, “Verily,
Lot is in it.” They said, “We know better who is in it. Assuredly We shall
save him and his family, save for his wife; she is among those who lagged
behind.” And when Our envoys came unto Lot, he was distressed on their
account; yet he was constrained from helping them. And they said, “Be
not afraid, nor grieve. We shall surely save thee and thy family, save for thy
wife; she is among those who lagged behind. Truly we shall bring down
upon the people of this town a torment from Heaven for having been
iniquitous.” And We indeed have left of it a manifest sign for a people
who understand.

In these verses, the Qur’an talks about an act of the males of Lot’s tribe and
describes it as “the indecency of males approaching other males.” Following the
language of Imami legal theory, the Qur’an appears to assign this indecency to
the males of this tribe as an absolute utterance (al-kalam al-mutlaq). Moreover,
the argument that Lot gave to the males of his tribe implicitly shows that all
or most males of the tribe were practising this indecency, even though there
is no indication of generality (‘umim) in the Quranic narration. Nevertheless,
the Quran does not fully specify what exactly this act entailed or what were
its characteristics. However, a closer reading of these verses reveals that there
are references to two characteristics of this indecency: “strong desire” (shahwa)
and “instead of women” (min dun al-nis@’). According to these two character-
istics, this indecency implied some type of same-sex sexual activity. However,
the Qur’an does not define the nature of the same-sex sexual behaviour of this
tribe nor consider whether this phenomenon was restricted (mugayyad) to
any conditions, either through an evidently clear text (nass) or an apparently
clear text (zahir).

In other words, the Qur’anic narration of Lot’s tribe does not explain the
nature of the same-sex sexual acts that the males of Lot’s tribe were commit-
ting. That is, the Qur’an does not describe whether their behaviours resembled
what was known as sodomy in premodern times or what has been called fomo-
sexuality since the last century, or even bisexuality. It also does not explicitly
state whether their behaviours were one-on-one sexual behaviours as such
or were manifestations of polyamorous sexual relationships. Moreover, the
Qur’an does not clarify whether their deeds were practised privately or pub-
licly. It also does not clearly indicate whether their behaviours were conducted
based on a consensual agreement between pairs or were established by the
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dominant powers of the males of Lot’s tribe to sexually attack and rape others.
In addition, the Quran also does not express whether these acts were hap-
pening only between adult males or whether adolescent boys were involved
as well. Finally, it also does not represent to what extent this sexual conduct
included non-intercourse sexual practices, such as kissing and cuddling of
same-sex partners, that would lead to same-sex partners touching their geni-
tals, including using their thighs for sexual pleasure and practising anal sexual
intercourse.

This discussion demonstrates that verses which address the indecency of
males approaching other males are not evidently clear texts (nusis), and thus
cannot convey the meaning of this indecency decisively. If not ambiguous
(mujmal), these verses, at best, are in the form of absolute utterances which
might have the capacity to be considered as apparently clear texts (zawahir)
and thus can be recognised as ultimately conveying the meaning of this inde-
cency indecisively. However, because of the lack of clarity in defining the inde-
cency addressed by these verses of the Qur’an, they are not explicitly apparent
texts. Hence, their meaning needs to be explicated through jjtihadic means.
Regarding the absolute form of the Qur’an to express this indecency of males
approaching other males, it may potentially contain all or most of the manifes-
tations of sexual behaviours mentioned previously. However, the question is
whether this apparently absolute meaning of verses coheres with the intended
meaning as well or whether there are verbal or non-verbal restrictive indica-
tors in the Quran which can limit the meaning of the indecency and reveal the
intended meaning of it.

A close reading of the Qur’anic story demonstrates that there do exist sev-
eral restrictive indicators which need to be taken into account to provide an
accurate interpretation of the story. According to the hermeneutical rules
provided by Shi‘i legal theory, when interpreting a textual revelation which is
not received in the form of an evidently clear text (nass), it is necessary to
first understand the text based on two types of indicators (gara’in): verbal or
literal indicators called textual indicators (gara’in lafziyya) and non-verbal or
non-literal indicators called contextual indicators (qara’in haliyya/lubbiyya).
Textual indicators are divided into two types: (1) verbal indicators which are
immediately mentioned in the same part of the text called attached indicators
(qar@’in muttasila) and (2) verbal indicators which are not provided in that
same part of a text but are mentioned elsewhere in the text called separated
indicators (gara’in munfasila). Now following these hermeneutical rules, it is
necessary to closely study all verses related to the story of Lot’s tribe to under-
stand the indecency of males approaching other males relying on verbal (both
attached and separated) and non-verbal indicators.
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5.1 A Close Examination of the Indecency of Lot’s Tribe

Among the verbal and non-verbal indicators that may facilitate a grasp of the
meaning of the indecency of males approaching other males, the following are
significant.

I. An important restriction (gayd) which can be used as a garina muttasila
(attached indicator) to understand the act of males approaching other males,
is the concept of “strong desire” (shahwa). This term has been mentioned twice
in the Qurianic narration of the indecency of Lot’s tribe. Arabic philologists
believe that the root sh-a-h-a-w-a and its derivations (mushtagqat) imply
desiring and liking something eagerly.!® In the Quranic context, this term
applies to desiring both sexual and non-sexual practices. Moreover, it con-
tains positive or ethical implications in some cases, such as Q. 21:102 and 77:42,
where the Qur’an addresses the strong desire of believers to go to paradise in
the afterlife; in other cases, shahwa conveys negative or unethical meanings,
such as Q. 3:14, where those who have strong desires for their properties, wives,
and children are chided.2? This term with its different derivations is used in
the Qur’an thirteen times. An overview of all these cases suggests that shahwa
in the Quran connotes some sort of avarice and transgression. However, the
valence of shahwa depends on the object of desire: it is understood as a posi-
tive or graceful intention whenever this desire relates to spiritual and hereafter
wishes; conversely, it is considered a negative or disgraceful desire whenever it
centres on worldly or sexual behaviours. In the case of the desire of Lot’s peo-
ple for that specific behaviour—that is, males approaching other males—this
concept implies avaricious sexual behaviours, and thus it has a negative and
disgraceful connotation. In addition, the people of Lot are also described in the
Quran as both excessive people (musrifun) and transgressors (‘adun) because
of their unethical or wrongful behaviour. According to the Qur’an, an individ-
ual who eagerly and excessively takes advantage of a worldly blessing should
be viewed as a disgraceful person and, thus, be considered as transgressor.

11. Given the Qur’anic report, one characteristic of the indecency of males
approaching other males was that males of the tribe had engaged in a wrong-
ful act and left behind the females of the tribe, in general, or their wives, in
particular. The restriction (gayd) of “instead of women” (min dun al-nisa@’) is
mentioned twice in the Qur’an: Q. 7:81 and 27:55. This concept is qualified to be
considered as a garina muttasila, facilitating the understanding of the mean-
ing of this indecency. The concept “instead of women” apparently implies that

19 See, for example, Ibn Manzur, Lisan al-‘arab, 14: 445.
20  Jamal extensively and carefully investigated the roots, derivations, and applications of
this concept in the Qur’an (Jamal, “The Story of Lut”).
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the males of Lot’s tribe were approaching other males for their sexual needs,
despite the presence of women among them and despite the possibility of hav-
ing sexual relationships with females.?! There is one other case in the Qur’an
(Q. 26:165-66) in which a similar restriction is applied. However, in this latter
case, the Qur'an uses the concept of “your spouses” (azwajikum) instead of the
concept “women” (nisa’). Therefore, the males of Lot’s tribe, according to this
verse, were married, but for whatever reason, they left their spouses behind
and approached other males.

Because these two meanings—‘your spouses’ (azwajikum) or ‘women’
(nis@’)—are not juxtaposed, it should be reasonable to assume that the Qur'an
is referring to both situations: the situation that the wives of the married males
were available for them and the situation that females generally were available
for males, whether married or unmarried. Therefore, it is plausible to imagine
that some males of the tribe were married and some unmarried, though it was
possible for the latter group to marry women. Despite this fact, the males of
Lot’s tribe left their wives or the women behind and approached other males.
Al-Tabataba’1 considers this restriction exclusive, meaning that this verse lim-
its licit sexual relationships in Islam to those between opposite sexes. Then he
concludes that the males of the tribe of Lot, instead of having sexual relations
with females (with their wives, or with women generally), which was the only

21 Scott Kugle argues that, in this verse of the Qurian, the concept of “women” (al-nisa’)
in “instead of women” (min dun al-nis@’), as well as the concept of “men” (al-rijal), are
used with a definite article, i.e., “al’, which implies that all males of Lot’s tribe who used
to approach other males were married and had their wives. Kugle then concludes that
the men of Lot’s tribe were not homosexual people, and thus their indecency and crime
was not homosexuality or same-sex practice per se (Kugle, Homosexuality in Islam, 55).
Perhaps because of this understanding, Kugle tends to consider the males of Lot’s tribe
who were approaching other males as behaviourally bisexual people (ibid., 11). Although,
I agree with Kugle on the fact that the indecency and illegal acts of Lot's tribe were not
homosexuality or even same-sex sexual practice, Kugle’s understanding here does not
seem to be accurate. First, it is plausible to assume that, among the males of the tribe
who were practising this act, there also existed unmarried men who had not had sexual
relationships with females at all. Moreover, it is also plausible to assume that some of
the males of this tribe did not have any sexual desire towards females and perhaps, if
possible, they would not marry women in their lives. According to scholars such as Kugle,
these verses should not include such groups of men of the tribe, because, as explained,
they seem to generally address all males of the tribe and there is no exclusion of such
individuals who had happened to have same-sex sexual desires. Therefore, it seems that
the article a/, unlike in Kugle, is not a definite article but a general article called istighragt
(inclusiveness) in legal theory. Therefore, to justifiably articulate this idea that the inde-
cency of the men of Lot’s tribe had nothing to do with homosexuality or same-sex desires
and acts demands different hermeneutical rules.
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licit sexual practice, approached other males sexually, which was not permit-
ted and thus counted as indecency.?2

However, these verses are open to an alternative interpretation. To explain,
the restrictions mentioned in the aforementioned verses—namely “instead of
women” and “instead of your wives"—should not be regarded as indicators
limiting licit sexual relationships in Islam to those between opposite sexes. In
fact, such a meaning is neither verbally expressed (mantig) nor implicated
(mafhum) by these verses. Moreover, Imami scholars often note that under-
standing an exclusive meaning from the Qurian is usually difficult, if not
impossible. In fact, Shi‘i jurists often do not argue for exclusive meanings from
the Qur’an, even in cases where a prima facie apparent meaning (zuhir badwt)
implies it. For example, consider the following verses of the Qur'an.

Q. 41

O mankind! Reverence your Lord, Who created you from a single soul and
from it created its mate, and from the two has spread abroad a multitude
of men and women. Reverence God, through Whom you demand your
rights of one another, and family relations. Truly God is a Watcher over
you.

Q. 42:49:
Unto God belongs sovereignty over the heavens and the earth; He creates

whatsoever He will, bestowing females upon whomsoever He will, and
bestowing males upon whomsoever He will.

Q. 75:39:
[A]nd made from him the two genders, male and female.
Q. 92:3:
[B]y Him Who created the male and the female.
According to the prima facie apparent meaning of these verses, God only
should have created humans as male and female pairs. Thus, there should not

be any other sex or gender category within humankind. This logic, which is

22 See al-Tabataba’i, al-Mizan, 15: 309-10.
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known as the binary logic of male and female, is accepted by various Imami
exegetes and jurists.22 The most important proof that these scholars cite to
refute the idea that a third sex or gender is possible in Islam is often grounded
on an interpretation of these verses on how the humans created by God are
categorised into male and female exclusively.

However, this is not the only interpretation of the aforementioned verses
proposed by Shi‘i scholars throughout history.24 In fact, a large number of
Imami scholars, from premodern to modern times, have not invested in the
binary logic of male and female.25 This includes scholars such as Shams al-Din
Muhammad b. Makki al-Amili (better known as al-shahid al-awwal), a Shi‘i
jurist of the fourteenth century; Zayn al-Din al-Juba‘ al-‘Amili (better known
as al-shahid al-thani), an early sixteenth century Imami jurist; Mulla Ahmad
al-Naraqi, a well-known Iranian jurist of the eighteenth century; Muhammad
Kazim al-Tabataba’1 al-Yazdi, one of the most distinguished Najaf-based Shi‘i
jurists of the nineteenth and early twentieth centuries; Muhammad Ibrahim
al-Yazdi, a pupil of Muhammad Kazim al-Yazdi. All these eminent jurists hold
alternative interpretations of the above verses.

For example, both al-shahid al-awwal and al-shahid al-thani suggested that
these verses do not divide humans into two categories of male and female
exclusively. In their view, although the Qur’an only addresses the majority of
humankind, namely the two categories of male and female, there is no evi-
dence in the Qur’an that God did not create other sexes, such as intersex peo-
ple (khuntha).26 Therefore, the existence of a third category (tabi‘a thalitha)
in these scholars’ view is plausible. The concept tabia thalitha literally means

23 See, for example, Ibn Idris al-Hilli, al-Sar@’ir, 3: 280-8y; al-Hilli (‘Allama), Mukhtalaf
al-shia, 9:100.

24  See Alipour, “Transgender Identity.”

25  Gesink argues for a similar theme in Sunni legal discourse (see Gesink, “Intersex in Islamic
Medical, Law and Activism” and “Intersex Bodies”). According to her, the classical Sunni
jurists formed biological sex as a range between “all-male/protectors,” “all-not-male/pro-
tected,” and “intersex as a medial possibility” which required distinct duties and rights
regarding Islamic laws on marriage, inheritance, dress, purity, prayer, travel, burial, etc
(Gesink, “Intersex Bodies,” 153). By the sixteenth century, as Gesink notes, the khuntha’s
non-binary status was implicitly established in Sunni scholarship so that the Hanafl
jurist Ibrahim al-Halabi (d. 1549) legally advised the owners of slaves to state particular
phrases to free intersex slaves, as the two concepts “all males” and “all females” would not
include them.

26  al-Amili, al-Duris, 2: 379; al-Juba‘l al-Amili, al-Rawda al-bahiyya, 2: 332. Classical Muslim
scholars often identify a khuntha’s sex through biological signs such as by looking at
which genitalia the khuntha urinates from or the one the urine initiates from or ends
from, during childhood, and before puberty, or by observing the facial hair and semen for
males and the growth of breasts and menstruation for females, after puberty (see Gesink,
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the “third nature” versus the female and male natures. Based on this point, a
scholar such as Mulla Ahmad al-Narag} interestingly argued that, since there
is no exclusive binary sex and/or gender in the Qur’an and the sunna, it is rea-
sonable to consider a complicated/indeterminate intersex individual (khuntha
mushkil) as having a third nature.?’” Al-Tabatabal al-Yazdi and his pupil,
Muhammad Ibrahim al-Yazdi, went one step further and held that these peo-
ple should be counted a third category.2® They maintain that there is a firmly
established customary/vernacular understanding (al-fahm al-‘urf) that per-
ceives khuntha mushkil as a third category versus male and female categories.
To demonstrate the existence of such a customary understanding, they propose
a semantic experiment called sihhat al-salb (the validity of negation) in legal
theory, examining the relationships between the subjects of khuntha mushkil
and the two possible predicates, namely “being male” and “being female” in a
proposition. They demonstrate that both being male and being female can be
negated from this subject without contradiction. Therefore, it is possible to say
that “khuntha mushkil is not a male”, and also “khuntha mushkil is not a female”.
As a result, the two concepts of the male category and the female category do
not fulfil all or part of the denotation of the concepts of khuntha mushkil. This
suggests that khuntha mushkil people, relying on the customary understand-
ing, are neither male nor female but a third category.

This discussion makes clear that accurate interpretations of verses require
careful examination of their hermeneutics as in many verses an intended
meaning, which is called the established apparent meaning (zuhur mustagarr)
of the text, does not always correspond with the first apparent meaning.
Therefore, an exegete of the Quran should be cautious about attributing
exclusive meanings to the Qur'an. In conclusion, it seems that the story of Lot’s
tribe, in contrast to al-Tabataba’T's assertion, does not address the issue of the
articulation and restriction of licit sexual relationships to heterosexual rela-
tionships, as it might imply by its prima facie apparent meaning.

In addition, the Qur’an often, if not always, addresses the dominant catego-
ries of humankind, namely males and females. This is the case when it comes
to sexual desires and acts as well. Thus, the Qur’an refers to those who are cur-
rently understood as heterosexual people and their sexual relationships, as
they seem to be the majority of humans. The Quran does not address, either

“Intersex Bodies in Premodern Islamic Discourse” and “Intersex in Islamic Medical, Law
and Activism”; Sanders, “Gendering the Ungendered Body”).

27 al-Naraqi, Mustanad al-shia, 19: 228.

28  al-Tabatabal al-Yazdi, Hashiyat al-Makasib, 1: 16; al-Tabataba1 al-Yazdi and Ibrahim
al-Yazdi, Hashiyat Fara@’id al-usil, 1: 225, 2: 320.
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explicitly or implicitly, members of sexual minority groups, including individ-
uals whose sexual desires relate to same-sex mates or to both same-sex mates
and opposite-sex mates. The Qur’an also does not refer to intersex and trans-
gender people. However, this clearly does not imply that in Islam intersex or
transgender persons do not exist or have not been created by God. The same
logic works for the case of homosexuality and bisexuality: not being addressed
by the Qur’an does not imply that homosexual or bisexual people do not exist
in the (Islamic) world, and thus in Qur’anic discourse.

This approach makes it plausible to argue that in the Qur’anic story of Lot’s
tribe, God is in fact addressing heterosexual males of the tribe who were only
attracted to the opposite sex. These men were most likely to have been the
dominant group among the males of the tribe. Either they were already mar-
ried and had wives, or they had the possibility to marry opposite-sex mates,
and thus to have sexual relationships with opposite-sex partners. However,
for whatever reasons, they left their women (either their actual wives or the
potential ones) behind and, in opposition to their expected sexual desires,
approached other males for same-sex sexual practice. This practice, accord-
ing to the Qur’an, was not an ethical and licit sexual relation. Therefore, God
explicitly blames them for their sexual behaviours. If this is the case, then the
unethical behaviour or indecency of this group of males of Lot’s tribe should
not be extended to other groups of males, including those who have same-sex
sexual desires. This, again, implies that the story of Lot’s tribe, in contrast to
al-TabatabaTs view, does not seem to address the issue that the only licit sexual
relationships are heterosexual relationships.

111. There is another characteristic of the indecency of males approaching
other males, which appears twice in the Qur’an (Q. 7:80-81 and 29:28—29), and
may serve as an attached indicator: this characteristic, following the Qur’an,
was the unprecedented nature of the behaviour. It had not been previously
practised by other tribes and peoples in the world. However, several historical
studies have clearly demonstrated that same-sex sexual behaviour had indeed
been practised by those living before the time of the story.29 On the other
hand, as explained in Chapter 2, Shi‘i jurists generally hold that the language
of the Islamic revelatory sources is factual and infallible. Thus, these texts, in
Shi‘i jurists’ view, always accurately speak of reality and truth. Therefore, any
interpretation of the indecency of “males approaching other males” residing
in this behaviour being unprecedented is factually incorrect. To avoid this con-
clusion, it is necessary to interpret the indecent act of the males of Lot’s tribe
as behaviour which differs from merely a same-sex sexual practice.

29 See, for example, Mondimore, A Natural History of Homosexuality.
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1v. On one occasion the Qur’an (26:165), referring to the indecency of males
approaching other males, applies the concept of “the peoples of the worlds”
(al-Glamin). It states, “Do you approach the males of the people of the worlds?”
It is necessary to establish what “the people of the worlds” means here. To
understand this, it is first important to note that this concept is found in two
other places in the Qur’anic narrative of Lot’s tribe.

In one case (Q. 15:70), the people of the tribe menacingly say to Lot: “Did
we not forbid you from [hosting and providing protection] to all the people of
the worlds?” It is clear that, in this case, the people of the tribe are not refer-
ring to the other males of the tribe. According to the context described in the
Qur’an, the people of the tribe did not generally have a problem with hosting
and protecting the people of the tribe in their homes. In fact, these people
together used to commit all the indecencies and abominations outlined in
the Quran, including the attack on Lot’s household and his guests. Following
the Qurian, Lot’s people used to organise parties at their houses or in public
places with the intention to perform wrongful deeds in full view, and no one
was blamed for doing so. Therefore, what seems to have made the people of
the tribe angry and aggressive towards Lot was the fact that he invited and pro-
vided protection to strangers both in the town and in his home. Based on this
explanation, the concept of “the people of the worlds” means the unfamiliar
people who entered the town from other cities or places and were hosted by a
person of the tribe. In the other case, the Qur’an (7:80) applies this concept as
the following: “And Lot, when he said to his people, ‘What! Do you commit an
indecency such as none in the world committed before you? ...” The apparent
meaning (guhiur) of the concept—namely “none in the world"—in this verse
also implies those people who were from other lands or from other time peri-
ods, not the people of Lot’s tribe.

These two cases can serve as garina munfasila to confirm the apparent
meaning of the same concept used in Q. 26:165. Therefore, there are ade-
quate grounds to interpret “the people of the worlds” in Q. 26:165 as being
“the strangers”.3% This then means that the males of Lot’s tribe were used to

30  The New Testament (Jude 1:7) addresses the people of Sodom and describes their different
misconducts, including fornication and going after strange or other flesh. Although several
commentators of the New Testament interpret this implicit indication as same-sex sexual
practices of Lot’s people (see, for example, Kistemaker, New Testament Commentary, 381),
the connotation of the text itself may not support such an interpretation. As noted, this
verse applies the concept of “strange or other flesh” which could be interpreted as other or
unfamiliar people from towns and places rather than from Sodom. Based on this interpre-
tation, the verse indicates that Lot’s people approached strangers who happened to enter
their city. Given the similar context of the Quran and the New Testament on this story,
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approaching unknown men, not other males within the tribe. This under-
standing of the concept of “the people of the worlds” indeed is in accord with
some hadith reports, including a hadith narrated by ‘Ali b. Ibrahim al-Qummi,
which will be discussed in detail later in this chapter.

v. There is yet another indecency attributed to the people of Lot by the
Qur’an which can be applied as another garina munfasila to enable a better
understanding of the indecency of males approaching other males. That is,
the people of Lot’s tribe were constantly practising an indecency which would
currently be categorised as the gang rape of strangers. Lot’s people seemed to
have a specific intention and plan for committing this act: they were aiming
to demonstrate their power and dominance over strangers and consequently
over Lot, who was warning them about their wrongful behaviours. The Qur’an
addresses this indecency in three different places. Due to the importance of
this issue, it is appropriate to consider all these three cases.

Q. 11: 77—79:

When Our messengers came to Lot, he was distressed on their account,
and felt himself powerless concerning them. And he said, “This is a terri-
ble day!” And his people came hurrying towards him, while earlier they
had been committing evil deeds. He said, “O my people! These are my
daughters; they are purer for you. So reverence God, and disgrace me
not with regard to my guests. Is there not among you a man of sound
judgment?” They said, “Certainly you know that we have no right to your
daughters, and surely you know that which we desire.”

Q. 15:61-64 and 67—71:

So when the messengers came to the family of Lot, he said, “Verily you
are an unfamiliar folk.” They said, “Nay, but we bring thee that which

this point can verify the understanding of this current study that the Qur'anic concept
of “the peoples of the worlds” (al-‘alamin) refers to unfamiliar people or strangers. To my
knowledge, however, the phrase “went after strange or other flesh” in the New Testament
has not been interpreted as unknown people or strangers by biblical exegetes, and some
commentators believe that it refers to these people’s approach towards non-human,
namely angelic, flesh. Aligned with this understanding, biblical exegetes conclude that
this verse cannot imply same-sex sexual behaviour, as same-sex sexuality demands going
after the same type of flesh, namely human flesh. For some useful debates on this issue,
see Bauckham, Word Biblical Commentary, 50: 54; Kelly, A Commentary on the Epistles of
Peter and of Jude, 258-59; and Hayes, The Moral Vision of the New Testament, 404.
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they used to doubt. And we bring thee the truth, and surely we are truth-
ful [...]” And the people of the city came, rejoicing. He said, “Truly these
are my guests; so dishonour me not! Reverence God, and disgrace me
not.” They said, “Did we not forbid you from [providing protection] to the
people of the worlds?” He said, “These are my daughters, if you must act.”

Q. 54:33-37:

The people of Lot denied the warnings. Truly We sent upon them a torrent
of stones, save the family of Lot, whom We delivered at dawn as a blessing
from Us. Thus do We requite whosoever gives thanks. And indeed he had
warned them of Our assault, but they disputed the warnings. They had
sought to lure him from his guests; so We blotted out their eyes. So taste
My Punishment and My warnings!

Aligned with the Qurianic narrative, God sent His messengers to Lot and his
tribe. When Lot met the messengers, he did not realise they were sent by
God and instead thought they were several strangers who happened to enter
Sodom. Given that Lot knew that the people of his tribe were vicious persons
and that they would likely commit shameful behaviours towards strangers, he
“was distressed” on the strangers’ behalf. In fact, Lot was quite sure that if he
invited these unfamiliar people to his house, both the guests and he himself
would face a formidable problem: the people of the tribe would come and
shamelessly do evil deeds towards his guests. In such a situation, Lot would be
powerless to protect them. Therefore, he first tried to dissuade the strangers
from entering the town. The strangers, however, did not accept Lot’s proposal
to pass the city by without entering it, offering the excuse that darkness would
soon come, and thus they had no choice but to stay in this town for the night.
Ultimately, Lot agreed to invite the strangers to his house. Although the Qur’an
is silent on this issue, Lot should naturally have tried to hide the presence
of the guests from his people. Yet, despite his efforts, the people of the city
learned that there were some guests in his home.3!

Rushing to Lot’s home, the people of Sodom coercively asked Lot to hand
over the guests to them. Lot argued with his people and offered them his
daughters instead, according to the Qur’an: “O the people, these are my daugh-
ters. They are purer for you,” and “These are my daughters, if you must act.”

31 The Quran does not say how Lot’s people learned about his guests. However, according
to the Old Testament as well as several hadiths, the people of the tribe were informed
about the presence of the guests in Lot’s house by Lot’s wife.
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This offer confirms that the people, in particular, the males of the tribe, had
the intention to engage in (violent) sexual activities with Lot’s guests. In other
words, since Lot’s guests likely were not willing to participate in any sexual
acts, this would lead the people of Lot to rape the guests. Moreover, the Qur’an,
in its narration of Lot’s people’s attack, applies in one instance (Q. 54:37) the
concept of “to seduce” (rawada). This same term is also used in the Qurianic
narration of the story of the prophet Joseph (Yusuf, in the Quran) and the
wife of Aziz of Egypt (Potiphar, according to the Old Testament, who was the
captain of the palace guard). The Qur’an (12:32) narrates that the wife of Aziz
approaches Joseph and tries to seduce him (rawadtuhu) and violently force
him to have sexual relations with her. Therefore, the application of this con-
cept in the story of Lot implies that the people of Lot also had this intention to
sexually approach the guests.

According to the Qur’an, Lot first tried to persuade them not to commit this
violent act and to return to their houses. He explicitly asked them not to humil-
iate him in front of his guests. However, the people of the tribe did not listen to
his advice and insisted on engaging in violent sexual activities with the guests.
Then Lot told them that, if they had such an indecent intention towards his
guests, he would offer his daughters to them, arguing that his daughters were
purer for them to fulfil their (violent) sexual lust.32 The people of the town,

32 Regarding Lot’s proposal and whether he had the right to offer his daughters to the assail-
ants, there is a long debate among Shi‘i and Sunni scholars. However, it seems that Lot’s
proposal should not be understood in its literal sense. This is because, as some Shi‘i exe-
getes of the Qur’an have noted, Lot was not permitted to persuade people not to prac-
tise a wrongful deed by offering them the possibility of doing another wrongful act (see
al-Tabataba’, al-Mizan, 10: 339). To avoid this problem, al-Tabataba’i tries to interpret Lot’s
offer as a proposal for the males of the tribe to marry his daughters. However, accord-
ing to the Old Testament and some hadiths, Lot had only two daughters. Although the
Quran does not mention the number of Lot’s daughters, it uses a plural pronoun, instead
of a dual pronoun, to refer to his daughters. This might mean that Lot had more than
two daughters. Nevertheless, it is hard to believe that the number of Lot’s daughters was
high enough to be sufficient to marry all the males of the town. Thus, it seems that Lot
would not be permitted to marry three or a few more of his daughters to a large group
of the males of the tribe. While al-Tabataba’l did not indicate this challenge at all, he
mentions another interpretation of Lot’s proposal held by some exegetes. According to
this interpretation, Lot, by offering this proposal to the males of the tribe, meant that the
women of the tribe—namely the wives of the assailants, which he allegedly claimed as
his daughters—are purer for them. And since Lot was the Prophet and the shaykh of his
tribe, he had the right to claim these women as his daughters. However, as al-Tabataba’l
also convincingly remarks, this interpretation does not have proof in its favour and is
against the evidently clear meaning (nass) of the term “daughters”. Moreover, the people’s
answer to Lot contradicts this interpretation. They responded to Lot that they do not have
any rights to his daughters. Obviously, this response in case of the interpretation of the
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however, responded in a strong voice to Lot that they had no rights over his
daughters. Then they reminded Lot that he should not be ignorant of their real
purpose. In fact, Lot, according to the people of the tribe, was fully aware of
why the people attacked his house: nothing but to force Lot to hand over his
guests to them and to violently rape the strangers. By doing so, they intended
to humiliate and then dominate them to prove their power to Lot and his
stranger guests.

According to some hadiths,33 Lot’s people (both males and females) were
instead motivated by greed: they never offered hospitality to strangers and
could not abide any unknown individuals being hosted by members of the
tribe. Therefore, they decided that if any citizen did not follow the rules, and
instead invited strangers to his home and offered them shelter, food, drink,
and beds, the people of the tribe would then have the right to attack that per-
son’s house and forcibly ask him to hand over his guests; the townspeople then
would humiliate and violently rape the guests to frighten off any other poten-
tial strangers who might wish to enter this town. The Qur’an (15:70) forthrightly
refers to this point in the part of the narrative where Lot’s people were furiously
arguing with Lot about this issue of hospitality, about which they several times
warned Lot. That is, Lot, according to them, was not allowed to fraternise with
strangers, to invite them into the city, and to offer them hospitality as a host.

There are several hadiths which verify this understanding of the verse.3* For
instance, there is a narration of the same story from Kitab tafsir al-qummi of

term “daughters” as the women of the tribe or the wives of the males of the tribe is incor-
rect. In addition, the people of the tribe did not believe that Lot was a Prophet at all and
did not also consider him as the master of the tribe. Therefore, they did not consider their
wives as his daughters, and thus Lot was not indeed in a position to claim as such. There
are other different solutions proposed by exegetes of the Quran to explicate this pro-
posal. However, it appears that none of the proposals is able to explain Lot’s offer without
a challenge. It seems, after all, that Lot intended his own daughters in his proposal with-
out asking their consent, and he only had two or three or a few more daughters, which
were not enough for all the assailants. Therefore, it was neither plausible nor ethical for
Lot to offer his few daughters to all the many attackers. As a result, it is still necessary to
investigate a suitable interpretation for Lot’s offer. This can be one such interpretation:
Lot’s aim in offering his daughters to the assailants was perhaps to challenge his people
and their ill conscience. He thought by offering his own daughters to them, they would
come to realise that they could not possibly rape girls from their own tribe; perhaps his
people’s hearts would be awakened, and thus they would be able to see the obscenity of
the indecent act that they wished to do with Lot’s guests (see also Kugle, Homosexuality
in Islam, 107).

33  al-Tabatabalal-Burdjirdi and al-Mu‘izzi al-Malayiri, Jami‘ ahadith al-shia, 25: 459—62.

34  Ibid. The Old Testament's narration of the story also seems to affirm this interpretation.
Genesis 18 and 19 describes the people of Lot as unjust or unrighteous people who were
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‘Alib. Ibrahim al-Qummi, an early Imami commentary of the Qur’an which has
interpreted the Quran by ahadith.3> Al-Qummi narrated Lot’s meeting with
the messengers of God through a reliable chain, according to Imami hadith
scholars, from Abu Ja‘far (the fifth Imam):

35

The messengers (angels) stopped close to Lot at this time, while he was
irrigating his farm. Lot asked: “who are you?” They answered: “we are left
on our way (abna’ al-sabil), invite us [to your house] for the night.” Lot
responded: “O people, the residents of this town |[...] are bad residents.
They sexually approach the [stranger]| men and rob their belongings.” But
they said: “we are indeed late, so invite us [for the night].” Thus, [ulti-
mately] Lot [accepted to offer them a hospitality and] went to his family

committing a variety of abominations. However, same-sex sexual deeds are not men-
tioned as one of them. The only case where same-sex sexual behaviour is implicitly
addressed in the Genesis narrative is when the messengers (angels) of God went to Lot’s
house. According to Genesis, when Lot’s people learned about the presence of the mes-
sengers in Lot’s house, they rushed to the house and coercively asked Lot to hand over his
guests to them. This narration implies that the assailants’ intention was to violently gang
rape the guests in order to humiliate Lot and the guests. If this is the case, then this spe-
cific act of the indecency of Lot’s people was not associated with sexual behaviour based
on consent. Perhaps this is because some exegetes of the Old Testament interpreted
the unrighteousness of Lot’s people as their lack of hospitality (see, for example, Fields,
Sodom and Gomorrah; and Safren, “Hospitality Compared”). This understanding of the
misconduct of Lot’s people corresponds with the book of Ezekiel (16:49), which addresses
the wrongful deeds of these people as follows: they did not support the needy and poor;
they were greedy and were gluttons. Moreover, Genesis, in contrast to the generally per-
ceived figures of the messengers of God (angels) as embodied into beautiful teenagers
or very young boys, describes the angels as two old men who in God’s company went to
Abraham. God stayed with Abraham. and the two angels went towards Lot’s tribe to carry
out their mission, as God had commanded, namely to punish the people of Sodom and
destroy the city and the people.

‘Ali b. Ibrahim b. Hashim al-Qummi was a narrator and collector of hadith, as well as an
exegete of the Quran, from the third century after Hijra (ninth-century common era). He
lived around the same time as two Shi‘i Imams: ‘Ali b. Muhammad al-Hadi (tenth Imam)
and Hasan b. ‘Ali al-‘Askari (eleventh Imam). He was a hadith teacher of Muhammad b.
Ya‘qiib al-Kulayny, the author of a/-Kafi, one of the four hadith compilations of Imamiyya.
Shi‘i rijal scholars, such as al-Najashi and al-‘Allama al-Hilli, described him as a strongly
authentic and honest person (al-Najashi, Rijal, 260; al-Hilli (‘Allama), Khulasat al-aqwal,
187). Many books are also attributed to him (al-Najashi, Rijal, 260; al-Tasi, al-Fihrist, 152).
Al-Qumm’s tafsir book, though it is disputed, is considered by Imami scholars as wholly
or partially authentic. Ayatallah al-Khi’i, one of the prominent scholars of later im
al-rijal, holds that the whole Kitab tafsir al-qummi is authentic, and this, in fact, is one of
the rare attributions of general authenticity that al-Kha’1 gives to a whole tafsir or hadith
book (al-Kh@’1, Mujam al-rijal, 1: 49).
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[to inform them about the guests]. And he said to his wife, who was like
the people of the tribe, that “I have some guests for tonight, so do not
disclose the news to the people, then I will forgive all your abomina-
tions.” The wife of Lot [agreed and said,] “[so] do it.” The sign between the
people of the town and Lot’s wife was that whenever Lot invited guests
during the day, she would make a smoke on the roof and whenever he
invited guests during the night, she would make a fire. Then when Gabriel
and [other] angels with Lot entered Lot’s house, Lot’s wife went onto the
roof and made a fire. Thus, the people of the town learned [that Lot was
hosting some strangers] and they rushed to his house from everywhere ...
When they arrived [in front of] his house, they said: “O Lot, had not we
prohibited you from [inviting] strangers?” So, God narrated, Lot said to
them: “These are my daughters; they are purer for you. So reverence God,
and disgrace me not with regard to my guests. Is there not among you a
man of sound judgment?”36

Regarding this hadith, the indecency of males approaching other males was
not an absolute and mere practice of same-sex sexuality, unlike its prima facie
appearance (guhir badwi). In fact, it was restricted to a practice of violent rape
committed by the males of the tribe with unfamiliar males from other towns
and places who happened to enter the city of Lot. This behaviour was thus
seemingly conceived as a socio-political tool by the people of Lot who, accord-
ing to both Quranic narration and this kadith, absolutely did not tolerate
their citizens inviting strange people to their city and offering them hospital-
ity. Therefore, if strangers happened to enter their town, for whatever reason,
and were offered hospitality by a citizen, both the guests and host would be
punished. Concerning the guests, the people of Lot would punish them by
violently raping them to prove their power and dominance over strangers; in
this way, they would also humiliate them. To punish and humiliate the guests
even more, they would then rob them by taking all their goods and belong-
ings. This content of the hadith coheres with the Qur’anic narration, where the
indecency of males approaching other males is listed together with robbery in
the Qur’an.

In addition, this kadith explicitly sheds light on the verse which addresses
the people of the tribe who forbade all the citizens inviting strange people to
the town and their houses. Aligned with this fadith, the townspeople estab-
lished a rule by which any citizen who invited strangers into the city and
offered them hospitality would be punished by others from the tribe. Lot was

36 al-Qummy, Kitab tafsir, 1: 335.
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a person of the tribe who not only considered this rule unethical and inhu-
mane, and thus disagreed with it, but also strongly advised his people to avoid
all their indecencies and wrongful behaviours, including this indecency. This
led the people of the town, including Lot’s wife, to come together and plot
against Lot. Based on the Qur'an (Q. 15:70), the tribespeople said to Lot, “Did
we not forbid you from [providing protection] to the people of the worlds?”
The insinuated context of this verse, as the hadith also indicates, is that Lot
had already offered several strangers hospitality in his house, an issue which
led every time to similar arguments between Lot and his people. Responding
to Lot’s resistance towards their unethical intention and rule, the people of
the tribe, according to the Qur’an, threatened several times to exile him from
Sodom Or, alternatively, as Q. 29:29 reports, Lot could ask his God to send a
divine punishment to them, although the tone of the people on this suggestion
was based on a denial of Lot’s and his God’s power to make such a punishment
happen.

V1. The story of Lot’s tribe in the Qur'an (see Q. 29:29) also includes informa-
tion on other abominations of the people of Sodom: those which were commit-
ted by the people publicly and altogether. The question is what these specific
abominations were. The Qur’an is silent on the nature of these abominations.
However, a number of hadiths, as al-Tusi collected, describe them as a cluster
of wrongful deeds.37 In line with these ahadith, Lot’s people, supposedly both
the males and the females, were using indecent words and getting completely
naked in the assembly. It is not hard to imagine that they were committing
all these abominations in the eyes of the whole society, including children.
Following Q. 29:29, al-Tabataba’1 also holds that the people of the tribe were
committing different indecencies in public.38 This can be conceived of as con-
textual proof that the indecency of males approaching other males was also
committed publicly by Lot’s people.

The aforementioned debate appears to affirm the following conclusions
as to the established apparent meaning of the indecency of males approach-
ing other males: This specific indecent act of the people of Lot’s tribe did not
have a direct or intrinsic link to same-sex sexual practice. This is because the
Qurian, as elaborated in detail, attributes some characteristics to this inde-
cency which do not cohere with mere same-sex sexual relationships. However,
relying on indicators I and 11, this indecency contained same-sex sexual activ-
ities. As already noted, the Qur’an ascribes the behaviour of Lot’s people to
their strong desire (shahwa) and so calls them excessive people (rmusrifiun) and

37  al-Tasi, al-Tibyan, 8: 202.
38  al-Tabataba’, al-Mizan, 10: 353.
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transgressors ( @din). The Qur’an also describes that this indecency had been
committed because of the avoidance of the tribe’s males from their actual or
potential wives.

Aligned with indicator 111, this indecency was unprecedented. Thus, it could
not be merely same-sex sexual behaviour, because such practices existed long
before in other times and places. Regarding indicator 1v, the males of Sodom
would commit this activity with strange peoples of the worlds (al-alamin)
who happened to come to Sodom from other towns and places. Lot’s tribe,
based upon indicator v (which the Old Testament’s narration of Sodom con-
firms as well), did not tolerate any strangers in their town. Hence, whenever an
unknown person entered their city or was invited in by a citizen of the town,
the males of the tribe would rush to him, violently approach him sexually, and
then rob him.

Moreover, the Quran, as indicator vI suggests, addresses different abomina-
tions which Lot’s people were committing in the assembly or in public. Since
the context of these publicly committed abominations is closely related to
other indecencies of this tribe, it should be seen as proof for the indecency of
males approaching other males, meaning that, based on this proof, the inde-
cency of ‘males approaching other males’ can be understood as a publicly com-
mitted indecency.

Now, based on indicators 1-V1, it is possible to conceptualise the indecency
of males approaching other males. It seems that the unprecedented practices
of the males of Lot’s tribe had a same-sex sexual connotation. These people
had extreme sexual desires (shahwa) towards strangers (who happened to
enter their town) based on their predetermined agenda and aims. That is, the
people of Lot agreed to violently gang-rape strangers in public. As the Qur’an
confirms, they used to hold banquets during which they performed a variety of
unethical deeds and abominations, including gang-raping the strangers who
entered the town. Although this act used to be committed by the males of the
tribe, the females of the tribe seemed to also participate in this indecency by
encouraging the males in (or, at least, by not discouraging them from) execut-
ing this indecency in the assembly.

One purpose of Lot’s people in committing this indecency was to punish the
strangers who were entering their city by humiliating and robbing them. The
intention of Lot’s people was to prove their political and societal power and
their dominance over such strangers. However, the ultimate aim of Lot’s peo-
ple was to deny Lot’s prophethood and warnings. Therefore, they were using
the sexual assault or rape of strangers, particularly those given hospitality by
Lot, as a tool to humiliate and punish Lot.

In summary, the practice of Lot’s people, namely males approaching other
males, was an indecency not because it denoted or even connoted sexual
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practice between same-sex mates which was based on consent or mutual
agreement, but because it was a phenomenon which can be categorised as sex-
ual assault or rape. Lot’s people were using this sexual violence as a political
tool to defeat two of their alleged enemies: Lot and the strangers. According
to this approach, if one of the partners of this indecency was a person of the
opposite sex, the Qur’an would still call it as indecency and would condemn it
accordingly. This is because it cannot be just accepted that the Qur’an would
permit the people of Lot to rape female strangers.

Finally, this study can reasonably conclude that the sexual desire or behav-
iour of Lot’s people was not essentially the case for the Qur’an to refer their deed
as indecency, and thus to condemn it. Whether Lot’s people were all heterosex-
ual or homosexual or bisexual persons or combinations of different groups,
and whether Lot’s people were committing this behaviour towards males or
towards females, such behaviour would still be deemed wrongful based on the
logic behind the Qur’anic narrative of this story, namely gang-rape of strangers.

6 If Two Commit ‘the’ Indecency

The Qur’an in two verses of Chapter al-Nis?—Q. 4:15-16—refers to an inde-
cency (al-fahisha), although it does not specify the meaning of this indecency,
either before or after these verses. Q. 4:15 illustrates a situation in which several
women (two or more) practise an indecent act in which if four witnesses tes-
tify against them, those women must be imprisoned in their house until either
they die or God provides them with a way to be released.

As for those of your women who commit an indecency, call four wit-
nesses among you to bear witness against them. And if they bear witness,
then confine them to their houses until death takes them, or until God
appoints for them another way. (Q. 4:15)

Among Shi‘i jurists, Ayatallah Abt 1-Qasim al-Khi’1, a prominent contemporary
Imami scholar, to my knowledge, is the only renowned jurist who holds that
the indecency addressed in this verse either relates to only two/more women
who practise female same-sex sexual relationships (sikaq), or it refers both to
sexual activities between a man and a woman outside marriage called forni-
cation or adultery (zina) and female same-sex sexual practices.3® In contrast,
relying on the approach of earlier exegetes, such as Ibn ‘Abbas (d. 68/687-8),
Mujahid (d. 104/722), Qatada (d. 17/735-6), and al-Jubba’1 (d. 303/915-6),

39  al-Khat, al-Bayan, 50: 310-13.
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Imami exegetes, such as al-Tts1 (d. 460/1067), al-Tabrisi (al-Tabars, d. 548/1154),
al-Fayd al-Kashani (d. 1091/1680), and al-Tabatba‘1 (d. 1360Sh/1981), interpret
the indecency outlined in this verse as female—male fornication or adultery.#°
In their opinion, the interpretation of the indecency here as female same-sex
sexual practice is against the consensus of Muslim exegetes who interpret it as
female fornication or adultery.*! Moreover, Shi‘i jurists also often uphold that
this verse refers to female fornication or adultery (zina), not female same-sex
sexual relationships (sikaq).*?

The next verse, namely Q. 416, addresses two persons who commit inde-
cency. Aligned with this verse, both individuals must be punished unless they
repent, whereby they must be forgiven.

And if two of those among you are guilty thereof, punish them both; but
if they repent and make amends, then let them be. Truly God is Relenting,
Merciful. (Q. 4:16)

Again, relying on the approaches of earlier exegetes, such as Ibn ‘Abbas,
Mujahid, Qatada, and al-Jubba’i, Imami exegetes often argue that the indecency
in this verse refers to both male and female fornication/adultery.#3 They reject
the possible interpretation of the indecency outlined in this verse as being
liwat, seeing that interpretation as an obsolete understanding of the verse and
holding that there is a consensus amongst Muslim scholars that the indecency
in this verse implies only fornication/adultery. Imama jurists also often sug-
gest that this verse refers to fornication/adultery. However, a few Shi‘i scholars
propose that the indecency here possibly implies male—male same-sex sexual
practice: hence, in their opinion, it relates to the phenomenon of liwat.44
Suffice it to briefly note that the indecency in Q. 4:15-16 implies zina (forni-
cation/adultery) conforming with the dominant view among Imami scholars
(both exegetes and jurists). However, regardless of the meaning of the inde-
cency in these two verses, what is more significant here is that, following a
unanimous opinion expressed by Shi‘i and Sunni Muslim exegetes, both verses

40 See al-Tuasi, al-Tibyan, 3: 141-45; al-Tabrisi, Majma“ al-bayan, 3: 39—-41; al-Fayd al-Kashani,
Tafsir al-safi, 1: 430; and al-Tabatba’, al-Mizan, 4: 234.

41 Asal-Jassas notes, Sunni legal scholars also often view that the verse addresses fornication
or adultery (al-Jassas, Ahkam al-Quran, 2:107).

42 See, for example, Ibn 1dris, al-Sard@’ir, 3: 431; al-Juba‘ al-‘Amili, al-Rawda al-bahiyya, 6:
2017; and al-Tabatba’1 al-H&'ir1, Riyad al-masa’il, 15: 524.

43  See, for example, al-Tasi, al-Tibyan, 3:141-45; al-Tabrisi, Majma“ al-bayan, 3: 39—41; al-Fayd
al-Kashani, Tafsir al-safi, 1: 430; and al-Tabatba’i, al-Mizan, 4: 234.

44  See, for example, al-Kht'1, al-Bayan, 50: 310-13; and al-Muntaziri, Kitab al-hudud, 110.
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have been abrogated by the revelation of Q. 24:2—9.4% This means that the val-
idation of these two verses had been limited to the revelation of Q. 24:2—9 in
which God reveals new legal rulings on zina. Thus, even if these verses, before
their abrogation, could have been applied to the prohibition and punishment
of female and male same-sex sexual practices, it is no longer possible to argue
for this interpretation. This point perhaps caused a jurist such as Muntaziri to
be cautious about the possibility of using Q. 416 to argue for the prohibition
of liwat.

Nevertheless, al-Khii'1 is again perhaps the only renowned Imami scholar
who does not accept the abrogation of Q. 4:15-16. It is important to note that
al-Kh@'T's approach here is built on his other doctrine in which he rejects a
commonly accepted approach among Sunni and Shi‘i scholars on the Qur'anic
abrogation; instead he holds that abrogation in the Qur’an, albeit possible,
only happened in one case: Q. 58:12. According to al-Khi'i, this verse (in which
God commands the companions of the Prophet to give charity before their
consultation with the Prophet) was abrogated by Q. 58:13 (where God removes
this command as a prerequisite of consultation with the Prophet).46

Let us now evaluate al-Khir't’s view on the hermeneutics of these two verses
in detail. As noted, al-Kh@'1 holds that the indecency in Q. 4:15-16 has two pos-
sible interpretations: either it consists of sihag and liwat respectively—and
thus has nothing to do with zina (fornication/adultery)—or, it implies all three
categories of sihagq, liwat, and zina. Building on his doctrine of abrogation, he
argues that these two verses are not abrogated by other verses of the Qur’an or
by definitive sunna or hadith mutawatir. Then he goes on to explain why these
two verses are not abrogated. It is important to carefully explicate and examine
his proofs against the abrogation of verses 15 and 16.

As the abrogation of verse 415 is concerned, al-Kht’1 elucidates that it is
grounded in two assumptions: First, the imprisonment of women who com-
mitted the indecency in their house for the rest of their lives (as it is addressed
in this verse) should be counted the punishment for these women. Second, the
final phrase in verse 15 where it states “or until God appoints for them another
way” should be understood as God’s promise to the Prophet Muhammad
and his companions that He will reveal a new law in the future to release
such women from being imprisoned in the house. God realised this promise
either by revealing Q. 24:2—9 (whereby He regulates a new punishment for

45  See, for example, al-Tasi, al-Tibyan, 3: 141-45; al-Jassas, Ahkam al-Quran, 2: 107; and
al-Tabatba’, al-Mizan, 4: 234. For Sunni discussions on these verses, see Ali, Sexual Ethics,
81; Kugle, Homosexuality in Islam, 63-65.

46  al-Kha't, al-Bayan, 50: 373-77.
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the indecency of fornication/adultery, that is, flogging) or by a sunna from the
Prophet or Twelve Imams (whereby the punishment for fornication/adultery
is considered to be stoning).

Al-Kh@'i, however, upholds that both assumptions are ill-founded. The
apparent meaning of verse (zahir al-aya), he notes, rather implies that the sole
aim of imprisoning women who commit the indecency in the house is to pre-
vent them from committing the same indecency again. Therefore, it should not
be counted as punishment for such women. In fact, the command in verse 15
of al-Nisa’, according to which women who commit the indecency must be
imprisoned in their house, coheres with the obligatory Islamic legal princi-
ple called “forbidding wrong deeds” (al-nahy ‘an al-munkar). In this case, it
means Muslims must forbid those women who committed the indecency from
doing it again. The best way to prevent such women from committing the same
indecency, as al-Kh@'T suggests, is to keep them in their houses for the rest of
their lives.

Regarding the second assumption, al-Khii'1 remarks that the final phrase of
verse 15 (“or until God appoints for them another way”) should not be inter-
preted as a promise from God to the Prophet and his followers of a new legal
ruling in future which would release those women who commit the indecency.
This is because, as al-Kh@'1 notes, such an interpretation leads to a contradic-
tion. Briefly explained, the abrogation of this verse would mean that those
women would not have been released from punishment but in fact would have
received a harsher punishment: according to the advocates of the abrogation,
this verse was abrogated either by Q. 24:2—9 according to which those women
who commit the indecency would have been sentenced to one hundred lashes
or by a sunna which would have led them to be punished by stoning. However,
as al-Khr'1 asserts, imprisoning such women in their houses for the rest of their
lives is indeed a lighter punishment than one hundred lashes or stoning.

Moreover, al-Khii'1 continues, the purpose of the legal ruling mentioned in
Q. 24:2—9 and the sunna is entirely different from the intent of the legal ruling
in verse 15 of al-Nisa’. Namely, the purpose of the latter is to forbid a wrongful
deed, and the purpose of the former is to establish a punishment for commit-
ting a wrongful deed. Therefore, Q. 4:15 cannot be abrogated by Q. 24:2—9 or by
the sunna which aims to decree a punishment for the indecency of zina. As a
result, this verse, as al-Khi’T's concludes, is still a valid ruling, and it decrees
either the legal punishment of sikaq alone or of both zina and sihagq.

Nevertheless, in both cases, aligned with al-Kht'T’s understanding, women
who commit the indecency (sihdq or both zina and sihdq) must be kept in
their houses until God opens a door for their release such that Muslim society
becomes assured that they will not commit this indecency again. As al-Khi’i
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notes, the Muslim community can be reassured on this issue through honest
repentance of these women that they will not commit this indecency again; or
the ageing of such women may reassure the Muslim society that these women
are no longer capable of committing this indecency; or, finally, marriage con-
tracts between such women and other men could reassure the Muslim com-
munity that these women would not commit the indecency again. In fact, the
last segment of this verse “or until God appoints for them another way,” in
al-Khw'Ts view, implicitly addresses such plausible ways of release for those
women who committed sihaq or both zina and sihag. Therefore, the legal rul-
ing addressed in Q. 4:15 still has a probative force (Aujjiyya), and thus it has
not been abrogated. In contrast, Q. 24:2—9, which sets out the punishment of
flogging for the indecency of fornication, and the sunna which imposes the
sentence of stoning for fornication are different legal rulings for how to disci-
pline women who commit the indecency of fornication/adultery.

Concerning Q. 4:16, al-Khw’1 holds that the view of the abrogation of this
verse also relies upon two assumptions: First, the pronoun Aa (referring to a
female) attached to the verb ya’tiyaniha (two persons who commit the inde-
cency) refers to the indecency of zind. Second, the punishment (idha) alluded
to in this verse implies corporal punishment (with a shoe according to some
hadiths) and verbal denunciation of people who commit the indecency of zina.

However, in al-Kh@'T's view, both assumptions are incorrect as they do not
cohere with the apparent meaning (zahir) of verse. First, the pronoun /g here
does not imply the indecency of zina, because in this verse there is a plural pro-
noun, namely kum (you; grammatically a plural form used to refer to males),
which is attached to the preposition min as minkum (among you), which is also
used twice previously in verse 15: nisa’ikum (your wives) and minkum (among
you). In the literal sense, the first two instances of this pronoun in verse 15 refer
to males. Therefore, as al-Khii'1 concludes, this pronoun in verse 16 also should
refer to males. With this in mind, in line with al-Khw’1, the meaning of verse is
as follows: “if two males among you commit the indecency, then punish them
both. Then if they both repent and correct [their behaviour], leave both alone.
Surely, God is Forgiving, Merciful” If this is the case, then, as al-Khi’T suggests,
the indecency addressed by this verse should be interpreted as liwat.

Moreover, al-Kh'1 notes that there is a male dual grammatical connector,
namely al-ladhani, as well as a verb with a pronoun referring to two persons,
namely ya’tiyani (two persons who commit [something]), in verse 16. According
to Arabic grammar, a male dual connector and a male dual pronoun refer to
only two male persons and not a group of males. Therefore, if this verse were
referring to males in the plural form, it would need a plural pronoun, following
proper Arabic language use, as it is used in the same grammatical structure in
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the previous verse in its plural form to refer to women who commit indecency.
In al-Kh@’Ts opinion, this linguistic point provides strong evidence for the
interpretation of the indecency addressed in this verse as liwat and not zina.
Al-Khwr1 also holds that his explanation demonstrates that this verse has not
been abrogated by Q. 24:2—9 or by sunna from the Prophet and Twelve Imams.
This is because the punishment of flogging indicated in Q. 24:2—9 and the pun-
ishment of stoning mentioned in the sunna both aim to decree penalties for
zina and not for liwat.

Nevertheless, al-Khi'1 ultimately limits his assertion slightly. He refers to
a situation whereby the legal ruling in verse 16 does not apply exclusively to
the punishment of /iwat but also addresses zina as well. Al-Khir’1 then argues
that, in this case, the second assumption will be problematic. Based on the sec-
ond assumption, the chastisement mentioned in this verse consists of specific
punishments, namely corporal punishment (with a shoe) and verbal denunci-
ation of people who commit this indecency. Given this assumption, the pun-
ishments were abrogated by the revelation of Q. 24:2—9 or the sunna, which
legalised flogging or stoning instead. This assumption, as al-Kho'1 views, is not
correct because, following the apparent meaning of verse 16 of al-Nisa’, the
concept of idhd only means chastisement or disciplining an offender in gen-
eral, without specifying the type of punishment. In fact, the types of sentence
for these indecencies, namely zina and liwat, have been defined and limited
by other verses or ahadith, such as Q. 24:2—9, which decrees flogging for zina,
and the sunna, which rules that stoning is the punishment for zina and liwat.
Al-Khr1 concludes that there is no indicator for the abrogation of Q. 4:15-16;
and scholars who upheld the abrogation of these two verses either believed
in this view by solely imitating each other or by applying khabar wahid which
neither provides knowledge theoretically nor implies a specific practice.

Al-Kho'T's exegetical understanding of the aforementioned verses, how-
ever, does not seem to be accepted by the majority of Shi‘i, let alone by Sunni,
jurists. As indicated, there seems rather to be an agreement among Sunni
and Imami scholars on the abrogation of these two verses. Yet, al-Kht'1 hast-
ily attributes this agreement among jurists to their imitation of each other.
A quick review of the Muslim exegetical and juridical literature explicitly
shows that they have extensively debated verses 15 and 16 of al-Nisa’ from dif-
ferent linguistic and semantic aspects and are not just imitating each other.#”
Moreover, these scholars’ interpretations of the indecency in these verses as
fornication or adultery and their view of the abrogation of these two verses

47  See, for example, al-Tasi, al-Tibyan, 3: 141-45; al-Jassas, Ahkam al-Quran, 2: 107; and
al-Tabatba’, al-Mizan, 4: 234.
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are based on several authentic hadiths from the Prophet and Twelve Imams
according to al-Fayd al-Kashan1.#® Although these ahadith are not mutawatir,
they are not only khabar wahid. In fact, as al-Ma‘rifat eloquently articulates,
these ahadith are widely known, which lends support to this interpretation.*?

It is however more important to note that, according to my investiga-
tion, none of the Imami jurists throughout the history of Islam has applied
Q. 415-16 to argue for the punishment of zina or liwat or sihaq. It seems that
no Shi‘i jurist supports the imprisonment of a woman in the house for the rest
of her life for committing zind or sihdq as described in verse 15. Also, no Imami
jurist would impose the punishment of beating males with a shoe or engaging
in verbal denunciation in the case of liwat as stated in verse 16. This explains
why Muslim jurists, since early times, also held that these two verses were
abrogated and could no longer be used to argue for the punishment of zina or
liwat or sihaq. More interestingly, al-Kh@'1 himself in his legal debates does not
address verses 15 and 16 to argue for the punishment of sihagq or liwat.5°

Regarding verse 15, as discussed, al-Khit'1 critiques the view of abrogation of
this verse by rejecting the two assumptions that, in his opinion, underpin that
theory of abrogation. Rejecting the first assumption, he argues that the impris-
onment of women who committed indecency in the house for the rest of their
lives was to prevent these women from committing the same indecency again.
So, this is a case of the legal principle of forbidding wrongful deeds (al-nahy
‘an al-munkar) and not a form of punishment for these women. It seems that
this interpretation is in contrast with the majority, if not of all, Shi‘i scholars’
understandings. As addressed, there is a unanimous view among Imami schol-
ars that this expression, namely imprisoning the women who committed the
indecency of zina in the house until their death, refers to their punishment
which has been abrogated by Q. 24:2—9. In addition, al-Kh@'Ts view deviates
far from the text and context of verse. Although this verse does not address
the term “punishment,” its primary connotation is only the punishment for the
women who committed indecency. This is because it first addresses an inde-
cency (zina, according to the majority of Shi‘i scholars) committed by Muslim
women and then commands Muslim society to imprison these women in their
houses until their death (apparently as a punishment) or perhaps until God
provides a solution for their release.

Moreover, on the one hand, the contexts of verse 15 and verse 16 are closely
related to each other in terms of the general topic raised, that is, indecency

48  al-Fayd al-Kashany, Tafsir al-safi, 1: 430.
49 al-Ma‘rifat, al-Tamhid, 2: 306.
50  See al-Khy, al-Qada’ wa-l-hudud, vol. 41.
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committed by females in verse 15 and by females and males in verse 16. On
the other hand, verse 16 explicitly uses the term punishment (idha) and states
that those who commit the indecency (of zina, according to the majority of
Imami scholars) must be punished via beating by shoe or verbal denunciation.
Regarding the coherence between the context of verses 15 and 16, the impris-
oning of these women in the house should therefore also be interpreted as
their punishment.

Finally, there is a principle in legal theory called customary understanding
(al-fahm al-‘urf i) of the revelatory texts.5! This principle, according to Imami
legal theory, should be employed to understand the revelatory texts, in particu-
lar, when the meaning of a given Qur’anic text is contested.52 In brief, this rule
implies that when a Quranic text is disputed, it should be interpreted based on
a common sense of Muslim laypeople, not a complicated technical manner.53
Returning to our discussion, it seems that a common-sense understanding of
verse 15 also contradicts al-Kh'T’s interpretation and confirms the view of the
majority of Shi‘i scholars.

To briefly explicate, it is hard to imagine that grassroots Muslims would
understand the imprisonment of such women indicated in this verse as any-
thing other than punishment. To support this view, it is useful to examine the
following situation. Let us suppose a rule has been regulated by a state by which
whoever commits a given offence will be arrested and imprisoned. In such a
case, a customary understanding of this legal statement among the grassroots
population appears to be as follows: according to the close connotation, if not
denotation, of this legal statement, imprisonment is regarded as a punishment
for a person who did not obey the law and committed that offensive act. Thus,
people would not consider it as a case of the principle of forbidding wrong
deeds (al-nahy ‘an al-munkar). In fact, the first and direct meaning deriving
from the statement “you will be imprisoned if you commit a given offence”
is most likely that imprisonment is a punishment for that offensive act or
behaviour. Therefore, in such a situation, practising the principle of forbidding

51  The importance of this rule led some scholars to count it as a condition of jitihad because
the Qur’an and sunna, in their view, are revealed in accordance with the common sense of
ordinary people (see, for example, al-Khumayni, al-Jjtihad wa-l-taqlid, 9-10; al-Murtadawl
al-Langaradi, al-Durar al-nadid, 1: 47-48). This means a person who intends to exercise
ijtihad is required to master skill of communicating with ordinary people and the way
in which they understand each other. This will help the person to read and interpret
the scriptural texts based on a customary understanding, not a complicated technical
manner.

52 al-Khurasani, Kifayat al-usul, 57 and 281.

53  al-Kh@’i, Misbah al-usil, 3:159.



EXAMINING THE QUR’ANIC DISCOURSE ON HOMOSEXUALITY 177

wrong deeds may not even come to mind, although, at a second stage, one of
the implications of punishments (and, in our case, imprisonment) is to pre-
vent people from committing the same indecencies again.

The second assumption behind Imami scholars’ interpretation of this verse,
according to al-Khwj, is that the final segment of the verse where it states “or
until God appoints for them another way” should be understood as a promise
from God to Muhammad and his companions to reveal a new legal ruling in
the near future. Al-Khii'i, however, believes that if one accepts this assump-
tion, then one is required to look for the promised ruling of the release of such
women who committed that indecency. According to the dominant approach
among Shi‘i exegetes of the Quran, this new promised ruling, as al-Khi’t
illustrates, can be found in the requirement for flogging those women (as of
Q. 24:2—9) or stoning them (as of sunna from the Prophet and Twelve Imams).
Yet, in contrast, al-Kh@'T holds that this new ruling not only does not provide
such women with any solution to release them from punishment but rather
imposes on them more severe punishments than being imprisoned in the
house.

In response to this critique, one might say that, as far as the Qur’an is con-
cerned, verse 15 has been abrogated by Q. 24:2—9. Moreover, Q. 24:2—9 says noth-
ing about stoning. It only speaks of flogging (we should note that the verdict
of stoning is never mentioned in the Qur’an). As elaborated on in Chapter 2, it
is widely accepted in Imami jitihad that the Qurian is the first source of legal
ruling, and a jurist must first turn to the Qur’an in every case. If the Qur'an con-
tains an explicit legal ruling on a case, the jurist must not apply other sources,
such as sunna or ‘aql, particularly if they contain a legal ruling that differs from
the Qurian. In fact, legal rulings that explicitly dispute the legal rulings spec-
ified in the Qur’an are not authentic and must be refused, according to some
ahadith.5* Interestingly, in this case, Q. 24:2—9 clearly imposes flogging as the
punishment for fornication. If so, one could argue that the people regard flog-
ging as a lighter punishment for such women than being imprisoned in the
house until death without contact with their families, friends, and others.5®

54 See al-Kulayni, al-Kaf7, 1: 69.

55 Some Imami scholars, such as al-Ma'ifat, in objection to al-Kh@'T's view, suggests that
the Qur’anic notion of lahunna sabilan (“or until God appoints for them another way”)
does not imply that the new ruling would contain any suggestion for the release of such
women. Therefore, according to them, this expression is neutral about the new ruling
as being in favour of or against these women (al-Mafifat, al-Tamhid, 2: 309). However,
it seems that there is no linguistic indicator for this understanding. Moreover, it differs
from the commonly accepted interpretation of this verse held by the majority of Muslim
scholars.
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However, there is another way to respond to al-Khir’t’s objection. To explain,
one might agree with him that the statement in verse 15, namely “or until
God appoints for them another way,” is not a promise from God to reveal a
new legal ruling for this indecency—zina—as the majority of Imami scholars
argue. Instead, one may understand this statement as a legal punishment for
females (in case of committing zina) for that specific course of time before
the abrogation of verse 15 by Q. 24:2—9. According to this interpretation, the
punishment of a female fornicator in that period of time was that she had to be
imprisoned in the house for the rest of her life. Or, as al-Kh@'1 also noted, God
may open a door for her and provide her with a solution release for instance,
through marriage or by true repentance through which Muslim society is
assured that she will not commit the same indecency again. This can mean
that the last part of verse 15 is also related to the period before its abrogation,
and thus there is no promise to reveal a new legal ruling in future to release
such women. Therefore, once the time of this legal ruling ended and this verse
was abrogated by Q. 24:2—9, the old ruling, namely imprisonment until death,
has been completely substituted by the punishment of flogging as expressed
by the new verses. Therefore, as there is no imprisonment in the new ruling,
there is no need for release as well. The punishment, according to the new
verses (Q. 24:2—9), is only flogging.

Concerning verse 16, as outlined, al-Kha’1 also critiques two assumptions on
which, in his opinion, the view of the abrogation of this verse relies. The first
assumption is that the pronoun 4a attached to the verb ya'tiyaniha refers to
the indecency of fornication/adultery. Al-Kh@’t upholds that this assumption
is incorrect, as the pronoun 44 in this verse does not imply the indecency of
zina. This is because there is a plural pronoun, namely kum (attached to min-
kum), in this verse which had been also applied twice in verse 15, that is, nisa’-
kum and minkum. In the first two cases of the application of this pronoun in
verse 15, they refer to males. Therefore, he concludes, it should refer to men in
this case too. Moreover, in this verse a male connector, namely al-ladhani, and
amale verb referring to two persons, namely ya’tiyani, are used, and according
to Arabic linguistics, a male dual connector and pronoun imply only two male
persons, and not a group of more than two men. This is because if males (in
plural) were intended, a plural grammatical connector and a plural pronoun
would be used, as in proper Arabic language. In al-Kht'T’s view, these linguistic
points provide strong proof for interpreting the indecency mentioned in this
verse as [iwat and not zind.

However, there is, in fact, no clear linguistic evidence for al-Khi’t's under-
standing of the plural pronoun of kum, which is mentioned three times
in verses 15 and 16. In other words, there is no reason to believe that, as this
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pronoun in the first two cases of verse 15 refers to males, it should also refer only
to men in its third application in verse 16, rather than to both men and women.
Even though this is a male plural pronoun, it seems that in all three cases it
refers to the whole of Muslim society, including males and females. In fact, fol-
lowing Arabic linguistic rules, whenever there is a group of men and women, a
male pronoun should be used due to the principle of male dominance (nazari-
yyat taghlib al-mudhakkar).56 It seems that the Qur’an also follows this stand-
ard rule. Therefore, in all three cases in verses 15 and 16, the plural pronoun
kum can be regarded as referring to the whole Muslim community, both males
and females. Thus, God commands Muslim society to impose punishments on
those Muslim males and females who commit this indecency—that is, fornica-
tion/adultery—as the majority of Shi‘i scholars understand. Therefore, verse 16
implies that if a male and a female in Muslim society commit the indecency of
fornication or adultery, the rest of the Muslim community must punish them,
and in case of true repentance, they must forgive them.

In addition, al-Kh@'T's proof that the male connector in verse 16, namely
al-ladhani, and the male verb, namely ya’tiyani, should be counted as indica-
tors to regard both sides of this act as male does not seem to be correct. Rather,
the male connector and the verb in verse 16 do not suggest that the indecency
addressed in verse 16 implies liwat as opposed to zind. As already explicated,
according to the Arabic linguistics of male dominance, when referring to
mixed groups of males and females with one pronoun or connector or verb,
often, if not always, a male pronoun or a male connector or a male verb should
be applied to address such groups of people.

That being said, one might object that, if we link the indecency in verse
16 to male and female fornication/adultery, then the punishment established
in this verse—beating and verbal denunciation—should apply to females as
well. However, according to the view of the majority of Imami scholars, verse 15
already suggests a different punishment for female in case of zina, namely
imprisoning such women in the house. One then might argue that this is an ad
hoc position, as it would not make sense that the Qur’an would impose a pun-
ishment for female fornication in verse 16, after it already decreed a different
punishment just one verse before in Q. 4:15.

Following a suggestion made by a number of exegetes, one can respond to
this point that it is arguably possible to illustrate two different punishments
for female fornication/adultery over time as determined by verses 15 and 16
of al-Nisa’. This means during this period, before the abrogation of these two

56 See, for example, al-Zabidi, Taj al-‘ariis, 8:146; al-Kaffawl, al-Kuliyyat, 281; al-Suytti, Ham*
al-hawami’, 1:150.
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verses, women committing zina would be sentenced to a separate punishment
established for females in verse 15: namely, such women would be imprisoned
in their houses for the rest of their lives. Then these female fornicators would
receive an extra punishment, as in verse 16, namely corporal punishment and
verbal denunciation.5” Perhaps this is why scholars, such as al-Tasi, al-Tabrisi,
and al-Jassas, held that verse 16 was, in fact, revealed before verse 15, according
to which the punishment for male and female fornicators had already been
established. Then verse 15 was revealed and imposed an extra punishment for
female fornicators. However, once Muslims were collecting, ordering, and writ-
ing down the Qur’an, the Prophet or his companions ordered these two verses
to be placed in the Qur’an as it is now.>8

In response to al-Khi’T's objection to the second assumption, the concept of
idha in this context only means general chastisement or disciplining Muslim
people who commit offensive acts, without specifying the types of punish-
ment. In fact, the specific penalties of this indecency, namely liwat (according
to al-Khu'Ts interpretation), have been defined by Q. 24:2—9, which decrees
flogging, and by sunna from the Prophet and Twelve Imams, which decrees
stoning as the punishment for /iwat. However, it appears that al-Khii’1 is here
disregarding the fact that Q. 24:2—9 solely decrees the punishment for zing,
in line with a unanimous approach of Muslim scholars, including al-Khi’t
himself. Therefore, these verses cannot be seen to argue for the punishment
of liwat. Moreover, his view that there is a definitive sunna of stoning for the
punishment of /liwat is a disputed topic which will be debated in the next chap-
ter when the sunna or hadith on the prohibition and punishment of liwat will
be examined.

Scholars, such as al-Khuy, still might not agree with the view presented
in this study, which concurs with the majority of Shi‘i scholars on these two
verses: they may not accept that the indecency addressed in these two verses
denotes zina, believing instead that these verses imply sihag and liwat. They
also might not accept that these verses have been abrogated by Q. 24:2—9.
Nevertheless, their proof cannot work against homosexuality because even if
one holds that the indecency alluded to in the aforementioned verses refers to

57 On this point see, for example, al-Ttsi, al-Tibyan, 3: 144; al-Tabrisi, Majma“ al-bayan, 4: 41;
and al-Jassas, Ahkam al-Quran, 2:133-34-.

58  There are more discussions and theories on the interpretation of these two verses. For
instance, some scholars believe that verse 15 implies a legal ruling for fornication com-
mitted by married women and verse 16 implies a legal ruling for fornication committed
by unmarried men and women. Other scholars believe that verse 15 was revealed first,
and it was later abrogated by verse 16 (to find all these different approaches, see al-Tasi,
al-Tibyan, 4:144; al-Jassas, Ahkam al-Quran, 2:133).
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sihaq and liwat, it is not therefore related to homosexuality. It has been demon-
strated that the phenomena of liwat and sihaq differ from modern homosex-
uality. We must also recall that a mere similarity between these three subjects
does not permit a Shi‘i jurist to use the same legal ruling between one subject
and another, as géyas (legal analogy) is not deemed authentic in Imami jitihad.

7 Conclusion

As maintained by the Qur’an, the indecency of males approaching other males
had a unique position among the various indecencies committed by the peo-
ple of Lot. Perhaps this is the reason that the Qur’an refers to it several times
as an unprecedented indecency and describes it as a transgression which went
beyond ethical principles.® This chapter confirmed that the specific behav-
iour of Lot’s people can at best be categorised as the sexual assault of male
strangers. This suggests that the story of Lot’s tribe, their behaviour, and pun-
ishment do not have a direct connection to mutual and consensual same-sex
sexuality. However, Shi‘i jurists might not agree with this interpretation, assert-
ing that this particular indecency of Lot’s people (i.e. males approaching other
males) should be understood as liwat, or they might also hold that Q. 4:15-16
imply sihaq and liwat. However, after all, they cannot deny that it is not possi-
ble to conceptualise the two topics of liwat and sihag from the Qur’an alone,
without deploying the sunna/ahadith. Therefore, ultimately, the question
remains whether Muslim jurists perceived and confined these two categories
from the Qur’an in the first place.

Chapter 3 explicated that liwat, as Imami jurists suggest, is defined as inter-
crural (tafkhidh) or anal sexual intercourse between two males. However, some
other Muslim/Shi‘i jurists hold that anal sexual intercourse between a man and
his wife or a stranger woman should also be considered as liwat. Shi‘i jurists
define sihdaq as same-sex sexual relationships between two women in which
they touch each other’s genitalia. Although these definitions of liwat and sihag
are not addressed in the Qur’an, one might still wonder to what extent Imami
jurists consulted with the Qur’an to obtain these concepts.

This chapter has shown that jurists occasionally referred to the story of Lot’s
tribe and verses 15 and 16 of al-Nisa’ to legitimise the prohibition of liwat and
sihaq. However, it does not seem that the legal conceptualisations of these two

59  Schmitt, however, suggests that the repetition of the story in the Qur’an is partly because
Muhammad wanted to emphasise the fact that those people did not listen to their
Prophet, not because of the wrong-doing per se (Schmitt, “Liwat im Figh,” 61).
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phenomena were taken from the Qur’an as it does not provide enough infor-
mation to be used for this purpose. It is however striking that Imami jurists,
whether writing in classical times, the post-classical period, or the modern
era, often have not sought guidance from the Qur’an for these two categories.
In fact, they have not dwelled on the interpretation of the Quranic narration
regarding Lot and his people or of Q. 4:15-16. They perhaps deemed that they
were not required to discuss these verses of the Quran, as there are enough
ahadith by which these scholars could conceptualise liwat and sihag from an
Islamic view.

Jurists’lack of consultation with the Qur’an on these topics apparently comes
from a broader legal standpoint. To explain, Shi‘i jurists, in general, have dis-
puted whether the Qur'an can be viewed as an independent source of Islamic
legal rulings: there are several approaches in Imami legal school on which the
Quran is not deemed to be a source for derivation of legal rulings. One such
approach belongs to the Scripturalists (Akhbariyyun), who challenged the pos-
sibility of understanding the Qur’an independently, rather than exploring it
through the received sunna/ahadith.° In their opinion, the Quran cannot
be independently understood by ordinary, fallible humans because they are
not its direct audience (man khutiba bihi). The direct audience for whom the
Qur’an was revealed were infallible people, namely, the Prophet, his daughter
Fatima, and the Twelve Imams. Thus, ordinary Muslims need to understand
the Quran and benefit from it through the path of the infallible persons. The
interpretations of the infallible people from the Qur’an have been received by
their ahadith. Therefore, according to the Scripturalists, the Qur'an, without
ahadith, cannot be a source of Islamic legal rulings.6!

Another approach, as Ayatallah Madadi notes, comes from scholars who hold
that the Qur’an should not be viewed as a source for legal rulings on particular
topics.%2 In their view, the Quran was revealed to the Prophet Muhammad as

60  As briefly discussed in Chapter 2, Shi‘i Scripturalism (akhbarigari—in Persian) was a
movement in Imamiyya that originated in the early sixteenth century and soon became
a dominant methodology for understanding and deriving Islamic laws. It actively sur-
vived in Imami scholarship until the early eighteenth century. Mulla Muhammad Amin
al-Astarabadi (d. 1036/1626—27) founded this movement after writing his masterpiece
entitled al-Fawa’id al-madaniyya. He was strongly against the methodology of Imami ijti-
had and the practice of legal theory. According to the received ahadith from the infallible
Imams, he deemed the usali method to be a discouraging tool to understand Islam. To
read a rather comprehensive discussion on Shi‘i Scripturalism, see Gleave, Scripturalist
Islam; Newman, “Akhbari-Usuli Dispute”; Stewart, Islamic Legal Orthodoxy.

61 See al-Astarabadi, al-Fawa’id al-madaniyya, 24142 and 254-59.

62  This point from Madadsi is reported from my own writings of his lessons in the academic
year 2006—7.
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general slogans or precepts to provide him with a suitable ground on which
to establish Islam. According to this approach, the Quranic verses are similar
to any general slogans as might be used by the founder(s) of any revolution
or new movement to motivate people. However, these general slogans are no
substitute for the constitution as well as legal rulings of the given movement
or new state. The constitution and law should be written and approved sepa-
rately, although they should be inspired by the precepts on which this given
movement was founded. Thus, the position of the Qur’an in Islam, following
this approach, is that Islamic sources of legal rulings should be influenced by
the Quran, but the Qur’an itself is not one of the sources.

Regardless of these two attitudes, both of which suggest that the Quran is
not theoretically an independent source of law in Islam, it is important to note
that Imami jurists often seemingly have not used the Qur’an as a source of legal
rulings in practice. This practical manner, as contemporary scholar Ayatallah
al-Haydari articulates, can be demonstrated by reviewing the legal works of
Imami jurists throughout history.53 Given this approach, although such jurists
theoretically view the Qur’an as an independent source of law together with
the sunna, in practice, they have only occasionally addressed the Qur’anic
verses in their legal scholarship.

Returning to the present study, it appears that Shi‘i jurists both theoreti-
cally and practically have not conceptualised the subjects of liwat and sihag by
turning to the Quran while several fadiths from the Prophet and the Twelve
Imams are, in their view, available. This point indicates the great influence of
sunna on jurists’ views on liwat and sihaq and the way they construct Islamic
legal rulings. This issue will be discussed in the next chapter.

63  al-Haydari eloquently argues that Imami jurists hardly ever use the Quran in their schol-
arship (see al-Haydarl, Mafasil, 211-81). Also, Muhammad Sadiqi (d. 2011), a prominent
Shi‘i exegete and jurist, pinpoints this issue in his scholarship a few decades earlier (see
al-Sadiq, al-Furgan, vol. 1).



CHAPTER 5

Gauging the Sunna on Homosexuality

1 Introduction

Chapter 2 has elaborated that the sunna is the second major source of Imami
ijtihad. It is often described as the sayings, deeds, and endorsements of four-
teen infallible individuals in Imamiyya, namely Muhammad, his daughter
Fatima, and the Twelve Imams. The sunna can generally be known through
oral or written reports of these individuals’ sayings, deeds, and endorse-
ments. Such reports are called hadith or khabar. In line with a widely accepted
approach among Imami 4adith scholars, in the early Shi‘i community there
existed various recorded khabar from the fourteen infallible persons, often
from the Twelve Imams, particularly the sixth Imam Ja‘far al-Sadiq (d. 148/765),
which were famously named usu!/ (sing. as/).! It was often believed that these
usu/numbered up to 400 asl, though some even mentioned the number 700 as
well.2 Although most such usil treatises have not survived, around sixteen have
been saved. They are recorded in two relatively late sadith compilations: Bihar
al-anwar of Muhammad Baqir al-Majlis1 (d. 1110/1699) and Mustadrak Wasa’il
al-shi‘a of al-Mirza Husayn al-Nuri (d. 1320/1902). It is commonly thought that
the primary Imami hadith compilations were based on these usul/, which still
existed at that time.

The early major Imami hadith compilations are known as al-Kutub al-arba‘a
(the Four Books), that is, al-Kafi fi ilm al-din (henceforth, al-Kafi), collected
by Muhammad b. Ya‘qub al-Kulayni (d. 329/940-1); Man la yahduruhu [-fagih
(henceforth, al-Fagih), collected by Muhammad b. ‘Ali b. Babawayh, known
as al-Sadug, (d. 381/991—2); Tahdhib al-ahkam (henceforth, al-Tahdhib); and
al-Istibsar fi-ma ukhtulifa min al-akhbar (henceforth, al-Istibsar) both collected
by Muhammad b. Hasan al-TasI (d. 460/1067). There are several other early
collections of akhbar, such as al-Mahasin compiled by Ahmad b. Muhammad
Khalid al-Barqt (d. 274/887-8 or 280/893—4) and Figh al-rida (apparently)
compiled by ‘Ali b. Babawayh al-Qummi (d. 329/940-1), although it is also
attributed to ‘Al b. Musa 1-Rida (the eighth Imam). These are not as famous, as
reliable, or as much cited among Shi‘i jurists as the first four books. There are

1 See Kohlberg, “Shi‘i Hadith: Introduction.”
2 Ibn Shahr Ashib al-Mazandarani, Managib, 1: 218. To find excellent information on this issue,
see Kohlberg, “al-Usal al-arba‘umi’a,” 128-66.
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other hadith compilations, such as Da@m al-islam of Abu Hanifa al-Nu‘man
b. Muhammad, better known as al-Qadi al-Nu‘man, (d. 283/896)—the most
prominent jurist and hadith scholar of the Isma‘ili madhhab—which are often
considered unreliable by Twelver Shi‘ scholars, as this source dropped the
chains of transmission from akhbar. Where relevant, some such sources and
their value and credibility among Shi‘i hadith scholars shall be addressed in
this chapter.

Moreover, there was a second wave in hadith scholarship during which later
Imami hadith scholars put in writing several collections of akhbar. However,
these compilations should be seen as secondary sources compared to the early
collections. In fact, the later compilations mostly contain the akhbar which had
already been recorded in the primary hadith collections, though in different
orders and structures, and under different titles. The most notable hadith com-
pilations of the second wave are as follows: al-Wafi of Mulla Muhsin al-Fayd
al-Kashani (d. 1090/1680), Bihar al-anwar of Muhammad Baqir al-Majlist
(d. m0/1699), Tafsil was@’l al-shi'a ila ahkam al-sharta of Hasan b. al-Hurr
al-‘Amili (d. 1104/1693), and Mustadrak Wasa@'il al-shi'a of al-Mirza Husayn al-Nar1
(d. 1320/1902).

It is also important to note that, in the twentieth century, Shi‘i grand mufii
Ayatallah Husayn al-Tabataba’i al-Burgjirdi (d. 1340Sh/1961) together with sev-
eral of his pupils, conducted a vast project to compile all akadith associated
with Imami law from various early and later compilations in a single book.
The result of this project was a collection entitled jami‘ ahadith al-shi'a in
thirty-one volumes (hereon, al-Buriijirdr’s collection/compilation). This is an
invaluable source which allows researchers to see almost all extant khabar on
Imami law (whether reliable or not) in one place. Therefore, it has become one
of the major secondary sources of hadith for Shi‘i jurists since its publication.

Before starting the discussion, let me briefly elaborate on the validity or
probative force (hujjiyya) of ahadith. There have always been disputes among
people studying hadith literature regarding the probative force of akhbar, as
they could not be assured that akdadith accurately represent the sunna of the
infallible people. Moreover, more recent orientalist studies have raised serious
doubts regarding the origins and dates of such early hadith manuscripts. My
task would be far easier if this study were to follow in the footsteps of mod-
ern scholars of Islamic fadith tradition, such as Joseph Schacht (d. 1969) and
G.H.A. Juynboll (d. 2010), who believe that hadith manuscripts appeared one
or two centuries after the death of Muhammad.? According to this approach,
one could argue that akhbar cannot be applied to the Islamic laws as they are

3 See Schacht, The Origins.
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recorded based on memories of the hadith transmitters, which could easily be
forged or mistaken. Although I do not discount the significance of such schol-
ars’ works for current Islamic studies, my research is not based upon modern
critical approaches to hadith. Regardless of the counter-approach proposed
by other scholars,* such modern views have often conducted research based
on the history of Sunni fadith and figh traditions and so have barely referred
to the Shi‘ sources.> Moreover, following the Imami unique position on the
existence of the infallible people for almost three centuries after the death of
Muhammad, one can be sceptical about whether such orientalist attitudes can
be applied to Imami hadith tradition. This is in particular because, as several
studies noted, the tradition of writing the ahadith in Shi‘i community was a
custom based on the Shi‘i Imams’ advice.5 However, I do not follow the easy
route in this study for any of these reasons but because my study, as explained,
is not conducted on the reformist perspective but on the modern Shi‘i para-
digm of jjtihad.

The modern Imami ijtihad acknowledges that not all hadiths attributed to
the infallible people are sound or reliable. However, this does not imply that
akhbar should be disregarded when investigating Islamic laws. Hence, Imam1
hadith scholars have provided some tools, such as ‘ilm al-rijal, ‘ilm al-fihrist, and
‘ilm al-diraya, to distinguish between sound and unsound khabar. These three
disciplines were explained in Chapter 2, but as a brief reminder, im al-rijal
is about the biographical evaluation of the individuals who have transmitted
ahadith. Tt explores the reliability of the hadith reports through assessment
the characters of the hadith transmitters. Ilm al-fihrist, or the bibliography of
early Shi‘i hadith literature, is another discipline that Imami jurists believe is
required to be known before practising ijtihad. In the small community of early
Shi‘i companions of the Imams, there were very few Imami hadith narrators

4 See, for example, Schoeler, The Genesis; Motzki, Boekhoff-van der Voort, and Anthony,
Analysing Muslim Tradition.

5 Robert Gleave does not shy away from expressing his disappointment with the current
scholarship on Islamic studies, in particular Islamic law, for often limiting their focus to
Sunni sources and disregarding Shi‘i legal developments (Gleave, “Shi‘i Law/Islamic Law”).
Moreover, as Wael Hallaq notes, orientalist views on Islamic Aadith literature are often based
on pure historical accuracy: namely, they solely investigate the historical facts or documents
to distinguish between an actual-authentic hadith and a forged one. However, as Hallaq
notes, Muslim jurists generally examine the ahadith based on legal indicators, not purely his-
torical facts. This is because jurists often search for probative force (hujjiyya) of the ahadith
to be applied to their relevant cases, regardless of whether these akhbar were actually stated
by the infallible people (see Hallag, “The Authenticity of Prophetic Hadith,” 75-90).

6 See, for example, Chittick, “Introduction”; Dakake, “Writing and Resistance”; Modarressi,
Tradition and Survival.
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compared to the Sunni transmitters of hadith. Therefore, early Shi‘i transmit-
ters were encouraged to write down the ahadith which they were hearing from
the companions or the companions of the companions of the Imams. They
would read their writings to these companions and ask for permission to trans-
mit the written versions. There were therefore several written versions of early
hadith books and various permission chains to transmit them before the major
hadith collected works of Imamiyya, such as al-Kafi, were compiled. Jurists
today thus need to investigate these different versions of the early hadith trea-
tises, where available, as they might influence the ijtihadic process. Muslim
scholars developed the technique of m dirayat al-hadith to learn about the
typology of ahadith and so better comprehend and examine the credibility of
various types of khabar. It should be noted that, according to Um al-diraya,
there are generally two types of hadith in terms of their chains of transmis-
sion (isnads): khabar mutawatir and khabar wahid. The former type is a hadith
which is narrated through the various chains of transmission and numerous
transmitters, making it practically impossible for all those transmitters to col-
lude in reporting false information or forgery (tawatw’ ‘ala [-kidhb). This type
of hadith, as hadith scholars remark, provides certainty concerning the origin
of the hadith as being issued by the Prophet or the twelve Imams. The latter
type, namely khabar wahid, is described as a hadith that is narrated by one
or few chains of transmission, such that it may not provide assurance on the
authenticity of the khabar as being issued by the Prophet or the twelve Imams.

Imami hadith experts hold that the first group—khabar mutawatir—do
not need to be investigated in terms of their chains of transmission. Moreover,
there are hadiths from the second group, i.e., khabar wahid, which are sup-
ported by definitive verbal or contextual indicators which make it certain that
they were issued by one of the infallible persons. Therefore, their chains of
transmission also do not need to be investigated. However, im al-rijal is abso-
lutely required for ijtihad as most of the ahddith received from the Prophet
and the Imams are single-strand traditions which are not surrounded by defin-
itive indicators. This means that these akadith have been received through one
isnad or a few isnads which do not provide certainty regarding their origin,
accuracy, or authenticity. Therefore, it is necessary to examine the chains of
this kind of ahadith and explore whether the transmitters of these ahadith
were just and credible (thiga).

Regarding the transmission of hadiths, there is another significant typol-
ogy in terms of the (un)reliability of their chains? that divides ahadith into

7 Itis important to realise that this typology is only concerned khabar wahid. This is because
only in this type of hadith the investigation of the chain is required.
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the following categories: sahih, hasan, muwaththaq, and daif® A sahih hadith
is described as a khabar attributed to one of the fourteen infallible individu-
als with a complete (unbroken) chain of transmission and with transmitters
who were all assessed as credible (thiga), upright (‘ad!), and Twelver Imami.
A report is called hasan if it is a khabar, with a complete (unbroken) chain,
ascribed to one of the fourteen infallible individuals by Twelver Imami trans-
mitters who were praised but not considered upright. Imami scholars usually
treat this latter type of hadith the same as those in the former category in
terms of reliability and authenticity. Muwaththagq is a hadith with a complete
(unbroken) chain, reported by individuals who are assessed entirely credible,
although they are not all Twelver Imami Shi‘is. This kind of hadith is often
thought reliable by Imami jurists. Finally, a da‘if is a khabar if it is attributed
to one of the infallible persons but does not comply with any of the first three
categories, either by containing (at least one) non-credible transmitter or by
an incomplete chain, meaning that there are one or more missing transmitters
within the chain of transmission.® This type of hadith is generally assessed as
unreliable by Imami jurists.

2 Sunna as a Source for or against Homosexuality

As indicated in the previous chapter, the essential source for the prohibition
of same-sex sexual relationships is apparently the sunna according to Imami
jurists. It has been indicated that jurists do not articulate homosexuality in
accordance with the Quran while several ahadith from the Prophet and the
twelve Imams are, in their view, available. This point demonstrates the great
influence of fadith on jurists’ approach concerning this topic in particular and
also illustrates the way that they construct Islamic legal rulings in general.
However, it appears that, similarly to the Qur’an, the sunna does not address
the modern homosexuality either positively or negatively. Therefore, it is not
possible to derive an Islamic verdict either for or against homosexuality from
the sunna. The likely reason why the sunna is silent on this issue is that the
phenomenon of homosexuality, as referring to those who identify as homo-
sexuals; practise egalitarian and consensual sexual relationships with other

8 alJubat al-Amili, a/-RiGya, 77-87; al-Subhani, Usil al-hadith, 48—52.

9 Following Sunni scholarship, there exist various hadith divisions and sub-divisions in
Imamiyya, but these categorisations are more theoretical discussions and are rarely applied
in practice by jurists. For a comprehensive discussion on this matter, see al-Subhani, Usi/

al-hadith.
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same-sex mates, did not exist in the era of the Islamic revelation. In other
words, as the genealogy of homosexuality in premodern Muslim cultures has
confirmed, there is no reference to this phenomenon in the sources attributed
to the tribes and people of early Islamic society. Therefore, homosexuality
seems not to have been an issue for Muhammad, the twelve Imams, and their
companions. Thus, it was not felt necessary to address this issue in the sunna,
either explicitly or implicitly.

Nevertheless, there are various groups of khabar ascribed to Muhammad or
the twelve Imams that Shi‘i jurists often use to legitimatise prohibiting liwat
and séhaq. As shown in Chapter 3, jurists often describe liwat as male same-sex
anal or intercrural sexual intercourse and sihdaq as female same-sex sexual
practices by touching each other’s genitalia. Therefore, by applying these
ahadith, they have concluded the prohibition of male and female same-sex
sexual behaviours only under these two categories. For example, the contem-
porary jurist Muntaziri refers to several khabar to legitimise the prohibition of
male same-sex anal sexual intercourse as liwat,10 whereas the akhbar that he
refers to on this subject are either associated with sexual behaviours between
adult males and very young boys (which should be categorised as pederasty),
or to suppressed passive males (which should be distinguished as male patho-
logical passivity), or to the acts of the tribe of Lot (which, as explored in the
previous chapter, should be articulated as rape).

A close reading of such reports, however, shows that these ahadith have
been stated in different contexts and refer to various groups which can hardly
be relegated to the two juristic categories of liwat and sihag. Although hadith
compilations also include such ahadith in one chapter (bab) or two,!! the ear-
liest hadith treatises or the surviving usul (such as asl of Zayd al-Zarrad or as!
of Ja‘far b. Muhammad al-Hadrami) and the early musannafat (sing. musan-
naf, such as masa’il of ‘Ali b. Ja‘far) indicate that ahdadith were not generally

10  al-Muntazir, Kitab al-hudid, 143—44.

11 Itshould be noted that in two major hadith compilations, namely al-Kafi and al-Tahdhib,
all akhbar concerning same-sex sexual behaviours were placed in two chapters—one on
hadd al-liwat (punishment of liwat) and one on hadd al-sahq (punishment of sahg)—while
in al-Fagih all such ahadith were put together in one chapter entitled hadd al-liwat
wa-l-sahq. However, al-Tasi in al-Istibsar only wrote a chapter containing those ahadith
related to hadd al-liwat. Therefore, he does not collect the ahadith implying the punish-
ment for female same-sex sexual behaviours (hadd al-sahq) in this book. Nevertheless,
there still exist other akhbar dealing with same-sex sexual behaviours which these com-
pilations do not mention in chapters devoted to liwat and sihdq. Instead, these ahadith
are spread out across the various chapters of these compilations.
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ordered or structured as such.!? These books usually contained various hadiths
on different issues which had been set all together. Therefore, it is plausible to
imagine that in the case of same-sex sexual behaviours the ahadith were not
also compiled in one place or collected under specific titles. Whether there
were two categories, as Shi‘i jurists generally enlist, or multiple categories,
as suggested in this study, the question now is whether these ahadith can be
applied to legitimise the prohibition of homosexuality. Before this question
can be answered, the chain and content (matn) of such ahadith must be exam-
ined. However, if one knows about the Shi‘i jjtihadic process and hadith liter-
ature, one would realise that this is indeed not an easy task to accomplish in a
short chapter such as this. It is even more challenging when it comes to such a
sensitive topic as same-sex sexual behaviours because the volume of the akh-
bar on this subject is quite large. Despite these challenges, I will investigate the
typology, context, and content of the ahadith associated with same-sex sexual
behaviours in as much detail as possible within the scope of this study. The
chains of such ahadith shall also be examined where needed.

In the rest of this chapter, I shall discuss the sunna in three arenas: first,
I will investigate the ahadith on same-sex sexual behaviours in their histori-
cal context to explore to what historical categories these ahadith refer. I will
then elaborate on how contemporary Imami jurists understand the sunna on
this topic. Finally, I will critically examine the jurists’ understandings of the
ahadith in the light of legal-hermeneutical repertoires as established in the
modern Imami jtihad.

3 Typology of the Sunna on Same-Sex Sexual Behaviours

To provide an accurate typology of the akhbar on this topic, I shall first review
the ahadith on this issue by examining the most comprehensive Shi‘i legal
hadith compilation—al-Burtjirdi’s collection, namely jami‘ ahadith al-shi‘a.

12 Since the very early period, there was generally an assumption among Imami hadith
scholars that usi/ books were different from musannafat (al-Tasi, al-Fihrist, 22). Although
there are disputes on the meaning of usul and musannafat, al-Tustari (d. 1374Sh/1995)
notes that the usil/ were those hadith treatises which solely transmitted a number of akh-
bar without any discussion about them in terms of their (in)validity, (un)reliability, or the
(in)existence of counter-example hadiths on a specific subject. The authors of the usil
might have heard the ahadith from the infallible people directly and thus ascribed them
to these people or they might ascribe the ahadith to them through other transmitters.
In contrast, musannafat were considered to be books written in a broader sense: they
could be on different topics and contain various scientific or theoretical discussions, or
they could contain the ahadith with discussion on the (in)validity or (un)reliability of the
akhbar (al-Tustari, Qamas al-rijal, 1: 64-65).
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In this collection, if we leave out the repetitive ahadith, there seem to be well
over 100 hadiths on various issues regarding male and female same-sex sexual
behaviours. However, keep in mind that the aim of al-Burajirdr’s collection was
to provide Shi‘i ahadith from all extant sources, whether they were reliable or
not.!3 Therefore, one should not jump to any conclusion at this stage solely
based on the quantity of the ahadith in this collection. It is striking that the
number of ahadith concerning this subject in the compilations which prin-
cipally aimed to provide only reliable ahadith is far smaller than the number
in Jami‘ ahadith al-shi‘a. For example, there are no more than forty hadiths
on this issue collected by al-Kafi and no more than ten collected by al-Fagih.
Moreover, unlike the early hadith compilations which mostly allocated one
or two chapters for same-sex sexual behaviours, al-Buriijirdi’s compilation
devotes multiple chapters to addressing the topic. Nevertheless, not all such
chapters in this collection contain ahadith with a direct denotation or explicit
connotation of same-sex sexual practice: for example, one chapter is devoted
to the ahadith addressing two males or two females who are found in one bed
or under a blanket.

The ahadith on same-sex sexual behaviours are placed in volumes 25 and 30
of al-Burtjirdr’s collection. The titles and subtitles of the chapters containing
such ahadith are as follows.

Volume 25, book of marriage (kitab al-nikah):

Chapters on forbidden marriage (abwab al-nikah al-muharram):

— Chapter 9: on the prohibition of a male and a female or two males or two
females found in solitude under one blanket, and the legal ruling on sep-
aration between children and women in bed (bab tahrim khalwat al-rajul
wa-l-mar'a aw al-rajulayn aw al-maratayn taht lihaf wahid wa-hukm al-tafrig
bayn al-sibyan wa-l-nisa’ fi [-madaji‘), pp. 451-56.

— Chapter 11: on the prohibition of liwat for active/penetrator and passive/pen-
etrated [partners] and on what have been received [from ahadith] about the
expelling of effeminates from houses and mosques (bab tahrim al-liwat ‘ala

13 In fact, al-Bur@ijirdi’s collection gathered ahadith of this subject from more than thirty
sources. In addition to the early four compilations (al-Kutub al-arba‘a), this book pro-
vided ahadith from al-Ghayba of Fadl b. Shadhan (d. 260/873), al-Mahasin of Ahmad b.
Muhammad al-Barqi (d. 274/887-8 or 280/893—4), Da‘@’m al-islam of al-Qadi al-Nu‘man
(d. 283/896), Tuhaf al-‘ugul of Hasan b. ‘Ali b. Husayn b. Shu‘ba al-Harrani (a hadith
scholar of the fourth/tenth century), al-Jafariyyat of Muhammad b. Ash‘ath al-Kafi (a
scholar of the fourth/tenth century), al-Ihtijaj of Ahmad b. ‘Ali b. Abi Talib al-Tabrisi (d.
548/154), and Managqib al abi talib of Ibn Shahr Ashub al-Mazandarani (d. ca. 588/1192),
all of which are often assessed either as unreliable or disputed in Shi‘i legal scholarship.
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Lfa‘il wa-l-maf al bihi wa-ma warada fi ikhraj al-mukhannathin min al-buyut
wa-l-masajid), pp. 457-78.

Chapter 12: on what [from ahadith] have been received on that liwat is less
than anal [penetration] and anal [penetration] is disbelief (bab ma warada
ftanna l-liwat ma-dun al-dubur wa-l-dubur huwa l-kufr), pp. 478—79.
Chapter 13: on the prohibition of kissing minor (very young) boys for sex-
ual pleasure and clarification of punishments for this behaviour, as well as
on avoiding the children of rich people (bab tahrim taqbil al-ghulam min
shahwa wa-bayan ‘uqubatih wa-l-hadhar min awlad al-aghniya’), pp. 479-81.
Chapter 14: on what cures ubna (bab ma yu‘alaj bihi l-ubna), p. 481.

Chapter 15: on the prohibition of sikag for the rider and the one who is given
the ride (bab tahrim al-sihaq ‘ala l-rakib wa-l-markab), pp. 481-87.

Chapters on what is prohibited due to the marriage contract (abwab ma yuhar-

ram bi-l-tazwy):

Chapter 5: on whoever penetrates a minor (a very young boy), then the
daughter, mother, and sister of the boy shall be prohibited to the penetrator;
and on the legal ruling on the marriage of the son of either of these two
partners (the penetrated boy and the penetrating man) with the daughter
of the other; as well as on the legal ruling on a person who marries a woman
and then penetrates her brother'* (bab anna man ata ghulaman hurrimat
alayhi ibnatuhu wa-ummuhu wa-ukhtuhu wa-hukm tazwyj ibn ahadihima
ibna l-akhar wa-hukm man tazawwaja imra’atan thumma awqgaba akhaha),

pp- 558—60.

Volume 30, Book of Punishments and Discretionary Chastisements (kitab
al-hudud wa-l-tazirat):

Chapters on punishments for adultery/fornication (abwab hadd al-zina)

14

Chapter 26: on if two unmarried males or two unmarried females or an
unmarried male and an unmarried female are found under one blanket or

This point has been addressed by several hadiths. However, neither the texts of the akh-
bar nor Shi‘i jurists have explained the rationale behind it. Therefore, it is important to
demonstrate the logic behind this legal ruling. Was it obtained because the previous
male—male anal penetration had set up a kind of familial relationship between the two
partners on the grounds of which marriage with the penetrated boy’s female relative
would now constitute a kind of bigamy or incest? Or it was the case because engaging in
sexual acts with the female relatives was being withheld from the male penetrator as a
punishment, namely using females as a bargaining chip? Ali also addresses a similar topic
from Sunni legal sources (Ali, Sexual Ethics, chap. 4).
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one cloth/cover unnecessarily and without having any kinship, they shall
be chastised [on the first three offences] and killed on the fourth time (bab
anna l-rajulayn aw al-maratayn aw al-rajul wa-l-mara idha wujida ft lihaf
wahid aw thawb wahid mujarradayn min ghayr darira wa-la qaraba yu‘az-
zaran wa-yuqtalan fi l-rabia), pp. 422—30

— Chapter 42: on whoever practises zina with a deceased woman shall be pun-
ished with the punishment of fornication and whoever practises liwat with
a deceased man shall be punished with the punishment of liwat (bab anna
man zand bi-mayyitatin fa-‘alayhi hadd al-zina wa-man lata bi-mayyitin
fa-‘alayhi hadd al-liwat), pp. 453-54.

Chapters on punishments of liwat (abwab hadd al-liwat):

— Chapter 1: on punishment of /iwat with anal penetration or without anal
penetration; and on liwat that can be proven by four times of confession;
and on some legal rulings on liwat (bab hadd al-liwat ma‘a l-iqgab wa-‘adamih
wa-thubutihi bi-l-igrari arba‘an wa-jumla min ahkamih), pp. 460—69.

— Chapter 2: on punishment of an individual who is forbidden to kiss a minor
(very young) boy for sexual pleasure (bab hadd al-muharram idha gabbala
ghulaman min shahwa), pp. 469—70.

— Chapter 3: on what has been received about the punishment of a male
found on another man’s mattress or two males found under one blanket
(bab mawarada fi ‘uqubat al-rajul idha wujida taht firash rajul aw-l-rajulayn
idhawujida taht lihaf wahid), p. 470.

Chapters on punishment of sahq (abwab hadd al-sahq):

— Chapter 1: on what have been received [from ahadith] on the punishment of
sahq (bab mawarada fi hadd al-sahq), pp. 470-71.

— Chapter 2: on legal ruling on a case if a man had sexual intercourse with
his wife and the wife then practised sifdq with a virgin [girl or slave girl]
who gets pregnant by this act (bab hukm ma law jama‘a l-rajul imra’atahu
fa-sahaqat bikran fa-humilat), pp. 471-73.

Given the structure of these chapters, it appears that the compilers of this col-

lection must have understood various divisions and categories in the hadith

literature on this subject.’® The following categorisations seem to be more
notable in this compilation:

15  Inregard to Sunni scholarship, Omar illustrates the following nine possibilities in liwat
and sihaq that imply different decrees of punishments for each penetrated and penetrat-
ing person: (1) a minor and/or insane boy penetrating a free sane adult woman; (2) a free
sane adult female “penetrating” a free sane adult female, i.e. sihag; (3) a free sane adult
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CHAPTER 5

The defining ruling (hukm taklifi) and the declaratory ruling (Aukm
wad) on liwat and sihaq: according to this division of the ahadith, male
and female same-sex sexual behaviours are prohibited according to the
Islamic defining ruling, and those who practise them deserve punish-
ments concerning the Islamic declaratory ruling.

Male and female same-sex sexual behaviours, namely liwat and sihaq: the
second categorisation of the ahadith, which has often been referred to by
various hadiths and juristic works, addresses two separate categories—
liwat and sihag—by focusing on their defining and declaratory legal
rulings.

Anal intercourse (dukhiul), intercrural intercourse (tafkhidh), kissing
(tagbil), and being in solitude with another person on one mattress
(firash) or under one blanket (likaf) or one cover/cloth (thawb): this
typology is interesting as it distinguishes between various same-sex sex-
ual practices regardless of gender or sex differences, although the first
two—anal intercourse and intercrural intercourse—as the ahadith
indicate, are apparently concerned male same-sex sexual behaviours.
According to this typology, anal intercourse is the worst form of same-sex
sexual behaviour and in some cases might warrant the death penalty for
its practitioners. After this come, in decreasing severity, same-sex inter-
crural intercourse, kissing, and being in solitude with another person on
one mattress or under one blanket.

Same-sex sexual behaviours with minors/very young boys or girls,
both free people or slaves: although this typology is not evident from
al-Burgjirdr’s collection and the compilers of the book have apparently
overlooked it, it can be grasped tacitly from the ahadith collected in the
various chapters of the book.

Although these categorisations of the ahadith deserve to be investigated inde-
pendently, only one is significant for this study: the second typology which
addresses the distinction between male and female same-sex sexual behav-
iours. Other than that, whether the ahadith refer to defining or declaratory
rulings or address the different portions of punishments based on various

forms of same-sex sexual behaviours or indicate the prohibition and punish-

ments of having same-sex sexual practices with free or slave boys or girls, all

male penetrating a minor and/or insane girl; (4) a free sane adult male penetrating a free
sane adult female; (5) a minor and/or insane boy penetrating a minor and/or insane girl
or boy; (6) a free sane adult male master penetrating his owned male slave; (7) a free sane
adult male penetrating a minor and/or insane boy; (8) a minor and/or insane boy pene-
trating a free sane adult male; (9) a free sane adult male penetrating a free sane adult male
(Omar, “From Semantics to Normative Law,” 246—47).
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such categories are not the core focus of this research, and thus they shall be
addressed only as they pertain to the Islamic legal ruling on homosexuality.

What is, however, crucially important in this study is another, nearly explicit
taxonomy which can readily be grasped from the ahadith, but which has been
almost entirely disregarded by Muslim jurists. These scholars often place all
such khabar together without distinguishing between them. This is why con-
temporary jurists, such as al-Kh'1'¢ and al-Muntazir1,!” while addressing the
ahadith of liwat, class the ahadith pertinent to pederasty together with the
ahadith of male passivity and those associated with the story of the tribe of
Lot. However, the hadith literature appears not to agree with mixing up these
behaviours and instead suggests the existence of various categories which
need to be discerned from each other, as they are different in nature, implica-
tions, conditions, and consequences in terms of legal rulings. It is also useful to
underline that this new typology of the ahadith is based upon the characteris-
tics of the practitioners of same-sex sexual behaviours which existed in early
and medieval Islamic societies, as demonstrated in Chapter 3. Given this typol-
ogy, the following categories can be recognised within Imami fadith literature:
takhannuth (effeminacy), tarajjul (mannish-ness), liwat (male active peder-
asty), ubna (male pathological passivity), and sihdq/sahq (female same-sex
sexual behaviours).18

It would be insightful to learn about the number of the ahadith in relation
to these five categories. In doing so, I choose to review the ahadith selectively
based on their clarity and direct denotation of same-sex sexual behaviours. This
is important because several chapters containing such ahadith in al-Burtjird1's
collection either appear to have no direct denotation or explicit connotation
for same-sex sexual behaviours (such as the cluster addressing two males or
two females or one male and one female found in solitude in one bed or under
one blanket) or have no explicit or implicit link to this matter (such as those
ahadith referring to sexual practices (whether same-sex or opposite-sex) with

16 al-Kho'i, al-Shahadat wa-l-hudud, 2: 247—48.

17 al-Muntazir, Kitab al-hudid, 143—4a4.

18  However, this does not mean that all akadith on this subject can readily be categorised
into these five models. There still exist ahadith addressing topics on same-sex sexual
behaviours which appear to be unrelated to these categories. For instance, there are sev-
eral hadiths referring to the “act of the tribe of Lot” (‘amal gawm lit) which, as confirmed
in the previous chapter, is about rape or sexual behaviour based on power relations.
There are also ahadith which cannot be fit into any of these categories as they are either
informatively describing the origin of same-sex sexual behaviours or interpreting some
verses of the Qur’an, such as verses concerning the tribe of Lot.
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the corpse of deceased people.!® In the latter case, a significant level of respect
was required towards the remaining corpse of people who were no longer alive
to mandate punishment for such a disgraceful act in Islam. Therefore, I shall
investigate those ahadith in the earlier mentioned chapters of al-Burijird1’s
compilation which convey direct denotation or explicit connotations for
same-sex sexual behaviours. Concerning these criteria, the following chapters
seem to be relevant: volume 25, “book of marriage,” chapters 11-15 from “on
forbidden marriage”; and chapter 5 from “on what are prohibited due to the
marriage contract”; and volume 30, “book of punishments and discretionary
chastisements,” chapters 1 and 2 from “on punishments of liwat”; and chapters
1and 2 from “on punishment of sahq.”

Based on numbering provided by the book, there are 124 hadiths in total,
whether reliable or unreliable, collected in these chapters of al-Burajirdi’s
compilation (excluding the repetitive ones). However, at the end of each
chapter, the compilers provide references to other ahadith which are relevant
to the chapter’s theme but which best fit in other chapters, as their contents
have closer ties to other topics. I have collected these ahadith from the indica-
tions made at the end of each chapter with great precision. By dropping the
repetitive ahadith and those related to “males or females found in solitude in
one bed or under a blanket,” I collected another eleven hadith on this sub-
ject. Therefore, there are 135 hadiths on this topic in al-Burajirdi’s collection.
Figures 5-7 illustrate how these 135 hadiths are grouped into the five catego-
ries, as well as one entitled “other” for all akadith which do not directly fit into
any of those categories or relate to other issues (Appendix 1 provides details
and criteria for this distribution).

ahadith takhannuth  tarrajjul liwat ubna sithaq other
(effeminacy) (mannish-ness) (pederasty) (male passivity)

135 12 8 52 27 22 37

FIGURE 5  Shi‘i hadith on various categories of same-sex sexual behaviour

19 Itis relevant to note that al-Sharif al-Murtada has entitled his debate on male same-sex
sexual practice with the corpse of a deceased as “the sexual behaviour of an adult man
with the remaining corpse of a minor boy” (al-Sharif al-Murtada, al-Intisar, 514).
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FIGURE 6  Shi‘i hadith on various categories of same-sex sexual behaviour

M Takhannuth M Tarajjul Liwat FIGURE 7
Fractions of Shi‘i hadith concerning each
Ubna i Sihaq B Other category of same-sex sexual behaviour

These charts show that liwat (pederasty) is by far the most common cat-
egory addressed by the ahadith, followed by ubna (male passivity), sihag
(female same-sex sexual behaviour), takhannuth (effeminacy), and tarajjul
(mannish-ness).2® However, a great portion of the ahadith (23 percent

20  One might wonder whether this mapping or typology is relevant to the “natural law” argu-
ment concerning the idea that semen should be used properly and that it should not be
wasted in inappropriate sexual relations. It appears that in Imamiyya, the prohibition of
same-sex sexual activities is not grounded on the (in)appropriate uses of semen or the
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according to the pie chart) refer to various issues not covered by the five cat-
egories which are termed other in this study. According to Figure 7, 32 per-
cent of the ahadith address pederasty and 17 percent address male passivity.
Female same-sex sexual behaviour (14 percent), effeminacy (8 percent), and
mannish-ness (5 percent), respectively, come after. In the next section, I shall
come back to the above table and the charts while explaining each category.

4 Examining the Sunna

41 Takhannuth and Tarajjul

As Figure 7 illustrates, effeminacy and mannish-ness constitute 8 and 5 per-
cent of the ahadith, respectively. This demonstrates that effeminacy and
mannish-ness and the way in which people could or should deal with these
groups were highly contested in the early Muslim community. Let us first con-
sider two such hadiths:

Al-ja'fariyyat, through its chain, from ‘Al b. Abi Talib who said: “the
Prophet of God cursed al-mukhannathin and said, ‘keep them out of your
houses’"?!

A khabar recorded by the hadith scholar al-Mirza Husayn al-Nur1 from
the Book of Abi Sa‘ld al-‘Usfuri ‘Abbad, according to which the Prophet
said, “God cursed a male who resembles female-ness (taannathat)

and a female who resembles male-ness (tadhakkarat); and the Angels
affirmed.”?2

By reviewing the ahadith on effeminacy and mannish-ness, such as the above
two khabar, one may notice the following:

idea that semen should not be wasted. This is because, unlike the rationale behind the
Roman Catholic opposition to any sex other than non-contracepted male—female pene-
trative vaginal sex, in Shi‘i scholarship there is apparently no concept of the proper uses
of semen. Therefore, as will be elaborated in Chapter 6, wasting semen by, for instance,
placing it outside of the vagina, which is technically called coitus interruptus (‘az/) in
Islamic substantive law, is often accepted by Imami jurists. Thus, both male—female
non-penetrative and contracepted penetrative vaginal sex are allowed. Moreover, as will
be seen later in this chapter, consensual anal penetrative sex between a husband and wife
is also considered permissible, though not recommended, in Imamiyya.

21 al-Tabataba’1 al-Burdjirdi and al-Mu‘izzi al-Malayirl, Jami‘ ahadith al-shi‘a, 25: 473, H: 37646.

22 al-Nari, Mustadrak, 14: 349, H: 16919; al-Tabataba’ al-Burajirdi and al-Mu‘izzi al-Malayiri,
Jami‘ ahadith al-shia, 25: 473, H: 37647.



GAUGING THE SUNNA ON HOMOSEXUALITY 199

I.  Interestingly, all ahadith on mannish-ness also address effeminacy, but
not vice versa; that is, there are ahadith which touch on effeminacy but
do not address mannish-ness.

1. Almost all ahadith on these two categories, such as the two hadiths just
quoted, are attributed to the Prophet either directly or through Imam
‘Al1. As elaborated in Chapter 3, this indicates that the two phenomena
of effeminacy and mannish-ness were a common preoccupation of the
very early Muslim community of Medina at the time of the Prophet, lead-
ing him to respond and clarify his position towards these two groups of
people.

111. However, neither the Quran nor the Prophet determined a divinely
ordained punishment (hadd) for effeminacy and mannish-ness, although
Muhammad, according to a number of ahadith (which were discussed
in Chapter 3), banned mukhannathun from entering the mosques and
Muslim households and expelled a number of them from Medina.

1v. On the one hand, as there is no direct reference in hadith literature to
the same-sex sexual orientations of mukhannathiun and mutarajjilat, it
appears that these two groups can hardly be categorised as practising
same-sex sexual behaviours. On the other hand, there are, as noted in
Chapter 3, reports that Muhammad expelled or banned a few mukhan-
nathun from the city of Medina because, in contrast to his mind and
unlike the mukhannathin’s claims, they indeed had sexual appetites and
were commonly attracted to the opposite sex. When Muhammad learned
that these mukhannathun were not truthful, he then banned them from
entering the mosques and Muslims’ houses and, in some cases, expelled
them from Medina.

4.2 Liwat

Figures 5-7 depict that liwat in the sense of active male pederasty is referred
to by the highest percentage of the akhbar on same-sex sexual behaviours,
namely 32%. A number of such ahddith refer to this phenomenon in order to
interpret verses of the Qur’an on the indecency (al-fahisha) of the people of
Lot.23 According to this set of ahadith, if they are reliable, both the devil (iblis)
and angels of God appeared to the people of Lot in the form of very young boys.
Several other hadiths directly prohibit sexual relationships (whether kissing,
intercrural, or anal sex) between adult males and minor boys, and they decree
punishments for such practices. Let us review a number of such reports:

23 al-Kulayni, al-Kafi, 5: 544—46; al-Tabataba’1 al-Burtjirdi and al-Mu'‘izz1 al-Malayiri, Jam:‘
ahadith al-shi‘a, 25: 459—62, H: 37615, 37616, 37617.
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Ja‘far b. Muhammad (the sixth Imam) said: “the Prophet said: ‘whoever
kisses a minor boy for sexual pleasure God shall put a leash from fire on
him on the Day of Judgement.”2+

Hammad b. ‘Uthman (a companion of the sixth Imam) said: “About a
man who penetrated a minor boy, I asked Abi ‘Abdallah whether it is per-
missible for such a man [to marry] the sister of this boy?” Hammad said:
“the Imam said: ‘if the man penetrated the minor boy up to the circum-
cised [part of the penis/the whole glans], it is not permissible for him [to
marry| his sister’2>

Ja‘far b. Muhammad (the sixth Imam) through his forefathers said: “Imam
‘All said: ‘if it was permissible to stone anyone twice, that person would
be the futi"26

Ishaq b. ‘Ammar (a companion of the sixth Imam) said: “I said to Abi
‘Abdallah [the sixth Imam]: what if a male stranger kisses a minor boy for
sexual pleasure? The Imam said: ‘he shall be punished with one hundred
lashes’"?7

It is interesting to note that very few khabar on male active pederasty are
ascribed to the Prophet Muhammad in Shi‘i hadith literature. This indicates
that such a phenomenon, unlike the previous two categories, was not com-

monly addressed by the early Muslim community of Medina during the time

of Muhammad.?® As discussed in Chapter 3, it seems that Muslims mainly

encountered this issue during the ‘Abbasid period. Therefore, jurists of the

period felt it was necessary to regulate an Islamic stance on this phenomenon

24

25

26

27

28

al-Kulayni, al-Kafi, 5: 548; al-Tabataba1 al-Burtjirdi and al-Mu‘izzi al-Malayiri, Jami‘
ahadith al-shi‘a, 25: 479, H: 37667.

al-Kulayni, al-Kafi, 5: 417; al-Tabataba’1 al-Burdjirdi and al-Mu‘izzi al-Malayiri, Jami‘
ahadith al-shi‘a, 25: 559, H: 37892.

al-Kulayni, al-Kafi, 7: 199; al-Tabataba’1 al-Burtjirdi and al-Mu‘izzi al-Malayiri, jami‘
ahadith al-shi‘a, 30: 463, H: 46469. It should be noted that the concept of “forefathers”
in this hadith refers to the fatherhood lineage of the sixth Imam. Thus, it means Ja‘far b.
Muhammad narrates the hadith from his father, Muhammad b. ‘Ali, who narrates from his
father, ‘Ali b. Husayn, who narrates from his father, Husayn b. ‘Ali, who narrates from his
father, ‘Al1 b. Abi Talib.

al-Kulayni, al-Kafi, 7: 200; al-Tabatabal al-Burtjirdi and al-Mu‘izzi al-Malayiri, jami‘
ahadith al-shia, 30: 469, H: 46494.

For an in-depth analysis of the Sunni hadith on liwat, see Kugle, Homosexuality in Islam,
chap. 3.
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and created extensive literature on liwat or pederasty, including a significant
hadith scholarship. The Imami scholars, on various occasions, asked the Imams
to decree the Islamic laws pertinent to the actual cases of sexual relationships
between adult men and minor/very young boys (pederasty), as the tone of
the aforementioned ahadith echoes. The Imams responded to the questions
regarding such cases while having in mind the social and cultural demands of
Muslim society at the time. Although in many cases—for example, in three of
the four quoted hadiths—they directly addressed the specific phenomenon
of sexual relationships of adult men with minor boys; on some occasions, as in
the third hadith, the Imams used the term fiati (and occasionally the term liwat)
to refer to this phenomenon as it was widely known among Muslims. As elabo-
rated in Chapter 3, Muslim individuals would employ this concept to describe
the acts of adult men (whether married or single) engaging in sex with adoles-
cent boys. Using the language of Shi‘i legal theory, this is a clear indicator that
such ahadith which contain the concepts of luti and liwat are also referring
to the phenomenon of pederasty (and thus, they are restricted [mugayyad]),
and not to same-sex sexual relationships between males in an unconfined and
absolute manner (mutlag).

Moreover, in line with Imami legal scholarship, boys, until at least age 15 are
not made-responsible (mukallaf). Therefore, in cases where adults would be
subject to punishment for breaking Islamic laws, minors would not be pun-
ished. This is why minor boys, in the case of liwat, were not to receive capital
or divinely ordained punishment for practising this act.? In fact, only adult
males (lutr) are often deemed to be the subject of capital punishment (death
penalty) for the act of liwat, as conveyed in the established apparent meaning
of the quoted ahadith. The third hadith—from Imam Alj, “if it was permissible
to stone anyone twice, that person would be the /ifi"—implies that the pun-
ishment for liwat is only imposed on the fiti (active adult penetrator) because
there is no mention of the punishment of the penetrated person. This makes
it clear that the other partner in the act of liwat was a minor boy who was
not subject to punishment. Otherwise, if both partners were adults, and thus
subject to punishment, the hadith should have addressed it, as shown by the
ahadith of the following category of male passivity or ubna. In the latter cate-
gory, the participants in the same-sex sexual behaviour are both adult males,
and thus both, according to the ahadith, are subject to punishments.

Therefore, liwat or male active pederasty addressed by the ahadith is different
from homosexuality. Pederasty is based on non-egalitarian, non-consensual,
and power-based sexual relations and often does not involve passionate love

29  al-Khw’i, al-Shahadat wa-l-hudud, 2: 252; al-Muntaziri, Kitab al-hudud, 149—50.
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and intimacy. In contrast, homosexuality, as I articulated in this study, is based
on egalitarian, consensual, non-power-based sexual relationships between
two adult males. Hence, such ahadith on pederasty, whether reliable or not,
are irrelevant, and there is no need for further discussion about this type of
the akhbar.3°

4.3 Ubna

Twenty-seven of 135 hadiths address the category of male passivity (ubna), or17
percent of all ahadith. Several of these ahdadith, in line with the general under-
standing of Muslim society at the time, pictures this mode of same-sex sexual
practice as a pathological characteristic of the passive partner.3! According to
these ahadith, a ma’bun individual (the penetrated man) is a person afflicted
with a kind of disease. This understanding can be attested by a hadith attrib-
uted to the sixth Imam in which the Imam suggests a cure for a man who was
allegedly afflicted with such a disease.32

However, there is another, though not very strong, possible understand-
ing of such ahadith: a ma’bun person is a man who is addicted to a perverted
behaviour, namely to being penetrated by another man, preferably a married
person. Given this interpretation of the ahadith, although a ma’bin person
was not directly thought to be a sick person, he was deemed addicted to an
unusual and perhaps dangerous custom from which he needed to be cured.
As such, a ma’bin case may be similar to the modern phenomenon of drug
addicts who are currently viewed as patients or people who need support to be
cured of their addiction.

Whether ubna was seen as a disease and pathological condition or an addic-
tion, passive males, as shown in several hadiths, are tested by God because
God created this need in them to examine their purity. Therefore, if a ma’bun
does not follow a pious life, and practises same-sex sexual acts, he shall not be
exempted from punishment, in line with such ahadith. That is because, given
the apparent meaning (zuhur) of the ahadith, ma’biin individuals, despite being
afflicted with a disease or addiction, can yet stop practising it. Nevertheless, as
a hadith from the sixth Imam remarks, they do not stop because they seek sex-
ual pleasure from this behaviour.33

30  For some similar points in the Sunni context of hadith, see Schmitt, “Liwat im Figh,”
64-69; Kugle, Homosexuality in Islam, chap. 3:180-301

31 al-Tabatabal al-Burgjirdi and al-Mu‘izzi al-Malayiri, Jami‘ ahadith al-shi‘a, 25: 47477,
H: 37655, 37657, 37658, 37659, 37660, 37661.

32 Ibid, 25: 481, H: 37673.

33 al-Kulayni, al-Kafi, 5: 551; and al-Tabataba’1 al-Burgjirdi and al-Mu'izz1 al-Malayirt, Jami
ahadith al-shi‘a, 25: 477, H: 37661.
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Another significant point needs to be discussed here. There are several
hadiths which technically belong to this category, although they appear to be
similar to the first category, namely takhannuth:

Ja‘far b. Muhammad (the sixth Imam) said: “the Prophet said: ‘whoever

makes himself available to be played [by other men] God shall create in him

a female desire (shahwat al-nisa’)"3*

Ja‘far b. Muhammad (the sixth Imam) said: “Imam ‘Al said: ‘whenever a

man speaks like a woman and walks like a woman and makes himself avail-

able to be penetrated the same way as a woman is penetrated, then stone

such a man without hesitation”35
Despite some similarities to the description of takhannuth, these two khabars
appear to describe passive males who are feminine in their physical appear-
ance and personal behaviours and sexually prefer other (masculine heterosex-
ual) men, taking an allegedly feminised receptive role in sexual intercourse
with such men. As demonstrated in Chapter 3, mukhannathun used to be con-
sidered feminine males who liked to spend time with females but were usu-
ally attracted to the opposite sex. This point can be confirmed by the fact that,
unlike the ahadith related to takhannuth, which are mainly attributed to the
Prophet, the similar akadith on male passivity, which are mainly attributed to
the Imams, established punishments for male passivity. Therefore, it is nec-
essary to distinguish between these two categories and consider the second
group of the ahadith as associated with male passivity.

Although a number of ahadith suggest that in this type of relationship
both the penetrator (fa%l) and the penetrated (maful) should be punished,
the ma’bun/maf ul partner is the greater sinner, and thus should accept more
responsibility for engaging in this behaviour.3¢ Therefore, as several hadiths
suggest, they would receive even harsher treatment and would be mentioned
exclusively as the subject of punishment:

34  al-Kulayni, al-Kafi, 5: 549; and al-Tabataba’1 al-Burajirdi and al-Mu‘izz1 al-Malayiri, Jami
ahadith al-shi‘a, 25: 473, H: 37650.

35  al-Kulayni, al-Kafi, 7: 268; and al-Tabataba’1 al-Buraijirdi and al-Mu‘izz1 al-Malayiri, Jami‘
ahadith al-shia, 30: 462, H: 46464. As such punishments seem to be harsh, unjustified,
or perhaps unacceptable in Shii legal discourse, several jurists, as outlined in the first
chapter, believe that divinely ordained punishments should not be applied during the
absence of the infallible Imams. For an inclusive discussion on this matter, see Alipour,
“Shi‘a neo-traditionalist scholars and theology of homosexuality,” 206-7.

36  al-Qadi al-Nu‘man, Da@im al-islam, 2: 456; al-Tabataba’1 al-Burajirdi and al-Mu'izzi
al-Malayiri, Jami‘ ahadith al-shi‘a, 30: 463, H: 46468.
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Muhammad b. ‘Ali al-Bagqir (the fifth Imam) said: “the penetrated male
(malut) should be punished by the same punishment as that for fornica-
tor/adulterer (zant).”3"

It should become clear by now that same-sex sexual behaviours in male pas-
sivity are essentially based on power relations and non-consensual sex. This is
why the active-penetrator partner, who is often considered as being attracted
to the opposite sex, is considered to take advantage of the vulnerable condi-
tion of a passive male and engage in sexual relations without passionate love
and intimacy. This situation is clearly far removed from the notion of homo-
sexuality that this study presents.

However, one might object to my understanding of the ahadith and assert
that, although the ahadith on male same-sex sexual behaviours generally
address the relationships between adult men and minor boys or pathologi-
cal passive males, they are not restricted to these two kinds of relationships.
Instead, the ahadith on this issue essentially imply the illicitness of same-sex
sexual practices in general, whether they happen between adult males and
very young boys or between free and equal adult males. Assuming this under-
standing of the ahadith, the two characteristics of childhood and male patho-
logical passivity do not specify (takhsis) or restrict (taqyid) the forbidden
relationships addressed by the akadith to the two cases of male pederasty and
male pathological passivity.

Nevertheless, it seems that this understanding goes against the apparent
meaning of such ahadith because it is not verified by the historical context
of the ahadith on this issue. In fact, the historical and contextual indicators
(gqara’in), as demonstrated in Chapter 3, firmly refute a general or absolute
interpretation of the sunna on same-sex sexual behaviours. Moreover, accord-
ing to the hermeneutical rules established in Imami legal theory, this sunna
cannot be applied in any general sense, as there are no signs of generality
(‘umuam) in these ahadith. Instead, they contain specific signs, that is, of the
relationships between adult men and minor boys as well as between adult men
and passive pathological males. In the same way, it is not possible to under-
stand such ahadith in an absolute manner as there are restrictions such as the
two restrictions mentioned above. Furthermore, the two categories of peder-
asty and male passivity are frequently addressed by a fair number of ahadith.
Using the language of legal theory, this point implies that the prohibition of
these two phenomena was specifically intended by the sunna. Otherwise,

37  al-Kulayni, al-Kafi, 7: 200; al-Tabatabal al-Burijirdl and al-Mu‘izz1 al-Malayiri, jami‘
ahadith al-shi‘a, 30: 465, H: 46476.
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expressing or emphasising these categories in such a high frequency without
having a particular intention would make these expressions useless or in vain
(laghw). Therefore, the prohibition of pederasty and male passivity should be
concluded as the definitive intended meaning of the akadith on male same-sex
sexual behaviours. However, whether the sunna on this issue, more than the
two aforementioned categories, has generally prohibited all kinds of same-sex
sexual behaviours cannot be attested by these two sets of ahadith, and thus
needs further compelling proofs.

44  Sihaq

In Chapter 3, it was explicated that female sexual practice, in general, and
female same-sex sexual behaviours in particular, were barely debated within
early Muslim patriarchal communities. Whenever this topic was addressed, it
was in the context of men relating a fantasy or erotic desire. Thus, even in such
cases, women'’s sexual practice was not the focus. Rather, the central point was
males’ sexual eroticism. In such contexts, hadith literature also dealt with this
topic with less urgency and less often than male same-sex sexual behaviours:
female same-sex sexual behaviours are in only 14 percent of the ahadith in
contrast to male same-sex sexual practices, namely liwat and ubna, which con-
stitute 50 percent of the ahadith.

Due to the dearth of documents and sources on female sexual behaviours
in early Muslim society, any definitive interpretation on the nature of Muslim
female sexual practices of early times, let alone of Muslim female same-sex
sexual behaviours, can hardly be conclusive. However, the hadith literature
provides us with enough information to confidently suggest that sikag was a
phenomenon commonly known as a sexual practice between an adult woman
and a free or slave girl. In fact, there are several hadiths on this matter resemble
sihagq to liwat.38 For example, a hadith attributed to Imam ‘Ali, who said that
“sahq among women is similar to liwat among men.”® Noting the prima facie
apparent meaning of such akhbar, one might assume that these two phenom-
ena are similar in their punishments.

However, this does not seem to be an accurate understanding of these
ahadith, as Imami jurists often believe in different punishments for liwat and
sihaq. In the case of liwat, luti (the penetrator adult man) would often be given
the death penalty by stoning or other ways of execution while anyone who

38  al-Tabatabal al-Bur@ijirdi and al-Mu‘izzi al-Malayiri, Jami‘ ahadith al-shia, 25: 484-8s,
H: 37681, 37682, 37683 and 30: 471, H: 46499.

39  al-Tabatabal al-Burdijirdi and al-Mu‘izzi al-Malayiri, jami‘ ahadith al-shi'a, 25: 484,
H: 37682.
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practises sihag, at least for their first three offences, would be sentenced to
flogging.*© Although there are a number of ahadith which imply stoning for
sihaq, Imami jurists did not accept them, as they did not issue fatwas accord-
ingly. Because of the different punishments for liwat and sihag, jurists deemed
it necessary to look for further resemblance between these two phenomena.
Several jurists, such as Khumayni, interpret the point of similarity between
liwat and sihaq as addressed by such ahadith as relating to ways in which these
two behaviours might be proved, namely by providing four male witnesses or
four separate admissions by the female practitioners of the act.*! Another pos-
sible similarity would be the issue of age difference between the two partners.
This means the concept of sihag, similar to liwat, refers to same-sex sexual rela-
tionships between adult women and free or slave girls. Therefore, given these
ahadith, one might argue that sihaq is similar to liwat regarding the partners
who play roles in such sexual relationships.

This understanding of female same-sex sexual practice addressed by the
aforementioned ahadith is further evidenced in several other hadiths on this
subject, which tacitly describes conditions in which some women practised
sexual relations with free or slave virgin girls immediately after having sexual
relations with their husbands—thereby transmitting the sperm of the hus-
bands to those virgin girls and making them pregnant. These ahadith decreed
the legal ruling on and punishment for such women. For example, a hadith
ascribed to Abi ‘Abdallah (the sixth Imam) conveys:

If a man had sexual intercourse with his wife, then the wife while carry-
ing his sperm practised sikag with a slave girl of her husband and thus
made her pregnant, then the wife should be stoned, the slave girl should
be disciplined and the child is for the father.2

According to this cluster of ahadith, sihaq can hardly be understood as female
same-sex sexual behaviour in its general (‘amm) or absolute (mutlag) sense.

40  al-Khua'i, al-Shahadat wa-l-hudud, 2: 249-51 and 275,

41 al-Khumayni, Tahrir al-wasila, 2: 470. It is striking to note that sifagq is one of the cases
where female witnesses are not sufficient to argue against those women who allegedly
practised same-sex sexual behaviour: it is necessary for the witnesses to be male. This
opinion of Imami jurists can perhaps be explained by addressing the dominant hierarchi-
cal male culture of Muslim society which allows the male’s gaze to decide or determine
whether a female same-sex sexual activity has happened in a case.

42 al-Sadagq, al-Faqih, 4: 43; al-Tabataba1 al-Burgjirdi and al-Mu‘izzi al-Malayiri, Jami‘ ahadith
al-shia, 30: 473, H: 46503.
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However, this group of ahadith, together with the first group addressed ear-
lier, may provide a fair explanation to consider those ahadith which appar-
ently convey absolute utterances as related to the above widely known mode
of female same-sex sexual practice, namely sexual practice between an adult
woman and a slave or free girl. If this is the case, then sikag should be recog-
nised as different from present day lesbianism, which is categorically between
identified homosexual women based on egalitarian relationships.

5 Male Same-Sex Sexual Penetration Act and the Dilemma of the
Absolute Statements

It has arguably been demonstrated that a great portion of the akadith on male
same-sex sexual behaviours relate to male active pederasty and male passivity,
which are essentially different from homosexuality, at least in the sense that
this study has conceptualised. However, there are still nearly one-quarter (23
percent) of the ahadith on this subject which address various issues and I arbi-
trarily categorised as other. A quick review of these ahadith reveals that sev-
eral such reports provide clarifications for the Qur’anic narration of the story
of Lot’s tribe, comment on other verses of the Qur’an, provide reasoning for
the prohibition of same-sex sexual behaviours, or raise issues that either were
discussed in the previous chapter (such as the story of the tribe of Lot) or will
be addressed in the next chapter (such as the rational or ethical proofs for the
prohibition of same-sex sexual behaviours). Generally speaking, these kinds of
issues are not directly relevant to this chapter as Imami jurists hardly argued
for the prohibition of same-sex sexual behaviour based on such explanatory
reports.

5.1 Absolute Statements and the Premises of Wisdom

Nevertheless, there are still a dozen hadiths conveying absolute statements
with regard to the prohibition and punishment of males’ intercrural or anal
penetrative sexual behaviours. In other words, the absolute statements on this
set of ahadith, without conditioning the prohibition or punishment of male
same-sex sexual acts to pederasty or male passivity, imply that such practices
are prohibited and should be punished whether it happens between an adult
and a boy, between two adults of whom one is afflicted with male passivity, or
two free adults with equal status. Having not distinguished between the var-
ious categories of male same-sex sexual behaviours, Imami jurists often refer
to several hadiths, which they consider reliable, and suggest that these ahadith
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prohibit liwat in the general sense of male same-sex sexual practice, albeit
such ahadith appear to associate with pederasty or male passivity.#3 However,
Imami jurists occasionally argue for the prohibition of /iwat by applying the
ahadith which convey prima facie absolute statements. For example, al-Khi'1
refers to one of such khabar and sees it as reliable.** This khabar is narrated by
Hammad b. ‘Uthman from the sixth Imam as follows:

I [namely Hammad b. ‘Uthman] asked Abi ‘Abdallah (the sixth Imam):
“[what is the punishment for] a man who penetrates another man? He
answered: “if the penetrator is married, [his punishment shall be] death,
and if not married, then there shall be flogging for him.” Hammad b.
‘Uthman said: “I asked: what about [the punishment for] the penetrated
male?” Ab1 ‘Abdallah said: “there shall be death on him in either case,
whether married or unmarried.*>

Or Muntazirl includes the following fadith among the ahadith he provides to
argue for the prohibition of /iwat in general:*6

43  al-Muntaziri, Kitab al-hudid, 143—44; al-Kht'1, al-Shahadat wa-l-hudud, 2: 247-51. 1t is
worth to note that Imami jurists have not claimed the existence of khabar mutawatir
on the prohibition of liwat and sihaq. Therefore, as cited in the text, al-Kh@'T advocates
for this topic based on khabar wahid or Muntaziri, while addressing the ahadith on this
topic, does not view these akhbar as mutawatir. This point is significant because when
there is no khabar mutawatir on a given topic, each khabar is required to be individually
examined in terms of the credibility of its chain and content.

44 al-Khu’i, al-Shahadat wa-l-hudud, 2: 250.

45  al-Kulayni, al-Kafi, 7:198; al-Tasi, Tahdhib al-ahkam, 10: 55; al-Tabataba’1 al-Burgjirdi and
al-Mu‘izzi al-Malayiri, Jami‘ ahadith al-shi‘a, 30: 466, H: 46480. As will be noted later,
although this hadith is not reliable, it is interesting to examine the logic behind it stat-
ing different punishments for married and unmarried penetrator and penetrated men.
Given several other khabars on this issue, it appears that such differences, more than
being designed to protect the interests of the wife or female partner, concern the various
situations of penetrator and penetrated men. As attested in Chapter 3, Muslim patriar-
chal culture has not even bothered to independently discuss female sexual gratification.
Instead, in this culture masculine-male superiority was the central focus, and thus had to
be protected (see El-Rouayheb, Before Homosexuality, Chapter 1). Therefore, it was impor-
tant for this society to detect whether a man who penetrates a boy was married, and
thus in no need of having sexual relationships with another man. Hence, such a married
male penetrator was deemed a traitor to the masculine-male superiority mould of society.
However, if such a person was unmarried, then, according to this culture, he was most
likely viewed a forgivable traitor and thus was sentenced to a lesser punishment. On the
other hand, a man who submitted his body to another man to be penetrated was regarded
an unforgivable traitor, married or unmarried. Therefore, in their view, he ought to be
punished harshly to cleanse Muslim society from such a threat and misery.

46  al-Muntazin, Kitab al-hudid, 144.
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Yunus b. ‘Abd al-Rahman attributed [this kkabar] to Abi ‘Abdallah (the
sixth Imam) through some of the Shi‘i companions and said: “I have
heard [from Abi ‘Abdallah] who said: ‘the prohibition of anus is greater
than the prohibition of vagina/vulva ( fary), and God destroyed a nation
due to the prohibition of the anus but has not destroyed anyone for the
prohibition of vagina/vulva’’4?

It appears that both hadiths are uttered in an absolute manner which may
include any kind of male same-sex sexual behaviours. For example, the hadith
of Hammad b. ‘Uthman appears to be addressing all kinds of male same-sex
sexual penetrative acts, and it is not restricted (mugayyad) to the kind that
is distinguished as male passivity in this study. The hadith narrated by Yanus
b. ‘Abd al-Rahman has apparently been uttered with overly broad implica-
tions, so that it may in fact include any sort of anal sexual practice, whether
same-sex or opposite-sex anal penetration behaviours. Therefore, it seems that
this hadith should not be restricted to same-sex sexual penetration acts such as
male pederasty or male passivity.

There are more such ahadith apparently conveying absolute statements on
the prohibition of male same-sex sexual behaviours. Let us review two other
hadiths of this kind:

Muhammad b. ‘Ali al-Baqir (the fifth Imam) from Jabir b. ‘Abdallah
al-Ansari who said: “The Prophet forbade people from practising
al-muka‘ama and al-mukama‘a: al-muka‘ama meaning a man who kisses
another man on his lips and al-mukama‘a which implies two men sleep-
ing next to each other unnecessarily without having a cover between
them.”#8

Ja‘far b. Muhammad (the sixth Imam) said: “A male who is penetrated in
his anus shall be stoned, both of the penetrator ( fa‘il) and the penetrated
(maf al bihi)*9

Based on these ahadith, Shi‘i jurists might go against the core thesis of the
current study. This research advocates the idea that male same-sex sexual
behaviours in Imami hadith often, if not always, refer to non-egalitarian and

47  al-Kulayni, al-Kafi, 5: 543; al-Tabatabal al-Burgjirdi and al-Mu‘izzi al-Malayiri, Jami‘
ahadith al-shi‘a, 25: 462, H: 37618.

48  al-Saduq, Ma‘ani [-akhbar, 300; al-Tabataba’ al-Burgjirdi and al-Mu'‘izzi al-Malayiri, Jami*
ahadith al-shi‘a, 25: 480, H: 37672.

49  al-Qadi al-Nu‘man, Da@im al-islam, 2: 456; al-Tabatabal al-Burgjirdi and al-Mu'‘izz1
al-Malayir, Jami‘ ahadith al-shia, 30: 463, H: 46468.
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non-consensual same-sex sexual practices, such as male pederasty and male
passivity, rather than modern homosexuality. These jurists might remark that,
although a great portion of such ahadith on this matter addresses male pas-
sivity and pederasty, there is still a set of the ahadith conveying absolute state-
ments regarding male same-sex sexual behaviours. Therefore, one could assert
that, following such ahadith, not only are male same-sex sexual behaviours
such as male pederasty and male passivity prohibited in Islam, but consensual
and egalitarian same-sex sexual behaviours of adult males should also be pro-
hibited in line with such reports. To successfully proceed, the current study is
required to present a proper response to this objection.

This proof of Imami jurists is built on the idea that there exists a set of
ahadith on this topic, such as the two khabars quoted above, conveying abso-
lute statements concerning the prohibition of male same-sex sexual behav-
iours. Making a response to this critique based on Imami jjtihad, it is necessary
to recall the two hermeneutical terms of absolute and restricted statements as
discussed in Chapter 2. The revelatory texts are uttered either as absolute state-
ments (kalam mutlaq) or as restricted statements (kalam mugayyad). When
there is any verbal, contextual, or rational restriction (taqyid) in a given scrip-
tural utterance, it appears to be a restricted statement. Otherwise, it should be
deemed as an absolute statement. However, assuming Shi‘i legal theory, this
prima facie absolute meaning (itlag badwi) could be approved as an intended
absolute meaning of the utterance, if it meets the following qualifications,
which are called the premises of wisdom (muqaddimat al-hikma):

— The lawgivers (God, the Prophet, or the Imams) should be in a position to
seriously express their whole intended meaning in a given topic.

— The lawgivers do not address any contextual or verbal restrictions con-
cerning the topic (either attached to the text or anywhere else in the scrip-
tural sources), although it is possible for the lawgivers to mention them if
intended.

— There should not exist a specific meaning or referent for the topic in the
context of speaking (al-gqadr al-mutayaqqan fi magam al-takhatub), mean-
ing that it should not evoke a specific meaning in people’s mind when they
address this topic.50

However, any utterance which seems to have an absolute meaning but may

not meet any of these premises of wisdom should not be admitted to have an

intended or established absolute meaning. For example, if the lawgivers are
not in a position to seriously express their whole intended meaning, or if the

50  See al-Khurasani, Kifayat al-usil, 247-48.
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statement contains verbal or contextual or rational indicators for a restricted
meaning, or if the context of speaking suggests a specific meaning or case to
which that statement is referring, then in all such conditions, there would not
occur an established absolute meaning for the utterance.

5.2 Examining the Premises of Wisdom

Let us now examine whether, in the case of male same-sex sexual practices,
there occurs an established absolute meaning of the ahadith. It appears that a
close reading of the whole ahadith, including those with prima facie absolute
statements, does not support the view of an established absolute statement in
this case, because it does not meet all three premises of wisdom at once. Such
ahadith do seem to meet the first premise, meaning that the lawgivers are in
the position of expressing the whole intended meaning in a serious way, but
the other two premises do not apply here. This is because these ahadith are
surrounded by at least several verbal and contextual indicators that restrict
the meaning of the ahadith to specific conditions. For example, several of
these ahadith address the acts of the tribe of Lot and, as has been confirmed in
the previous chapter, the same-sex sexual behaviour of the people of Lot can
appropriately be categorised as sexual assault of strangers who would arrive
in the town of Lot’s tribe.5! Therefore, such indicators act as barriers to gener-
ating any established absolute meaning from such akhbar. There are still sev-
eral other ahadith which refer to the act of anal penetration or the males who
wish to be penetrated.>? Nevertheless, in the context of early Muslim society
in which these ahadith were composed, such males were conceived of as
ma’bun who were afflicted with ubna. Therefore, these scriptural reports
address men who can rightly be interpreted as pathological passive males
according to the early Muslim culture.

Moreover, as explicated, a high percentage of the ahdadith on male same-sex
sexual behaviours explicitly address the two categories of pederasty and male
passivity. Therefore, one may compellingly argue that the few hadiths that
imply absolute statements should also be understood in light of this dominant
context: that is, these ahadith should be interpreted as also referring to peder-
asty or male pathological passivity, rather than an absolute statement on male
same-sex sexual behaviours.

51 al-Tabatabal al-Burdjirdi and al-Mu‘izzi al-Malayiri, Jami‘ ahadith al-shia, 25: 466-67,
H: 37627, 37631; 30: 462—63, H: 46466, 46467.
52 Ibid., 25: 469—70 and 475, H: 37637 and 37656; 30: 462, H: 46465,
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In addition, the third premise of wisdom, I believe, is not met in this case.
We have realised that there seem to be enough sources and documents to
demonstrate that in the context of early Muslim society (in particular, from
the ‘Abbasid period onwards), whenever male same-sex sexual practice was
addressed—whether in vernacular language, medical terms, literature (poetry
and prose), or mujin—it commonly either meant liwat as male pederasty or
ubna as male pathological passivity. Therefore, it would seem that in the con-
text of early Muslim society, there existed specific meanings or referents for the
case of male same-sex sexual behaviours in the context of speaking (al-qgadr
al-mutayaqqan fi magam al-takhatub), that is, pederasty and male passivity.
It has been clarified that ahadith were generally issued based on actual inci-
dents and events happening in Muslim societies. They were not statements
on hypothetical situations. Therefore, the concepts and terms used by the
Prophet or the Imams should be understood in relation to the speaking con-
text of the Muslim society of the time and the way in which they would have
communicated and understood each other. Therefore, although a number of
the ahadith on male same-sex sexual behaviours apparently include absolute
statements on this behaviour, since they lack the third premise of wisdom, they
do not have an established absolute meaning for this matter. This means such
ahadith have to be understood based on their specific referents concerning
male same-sex sexual behaviours in the context of early Muslim society. Thus,
their established apparent meaning seems to convey restricted statements of
male same-sex sexual behaviours as referring to pederasty and male patholog-
ical passivity.

Nonetheless, traditional jurists might still insist on their interpretation that
these ahadith on male same-sex sexual behaviours convey absolute state-
ments, either because they believe that there is not enough verbal or contex-
tual evidence or there is no specific meaning in the context of speaking to
prevent the occurrence of an absolute statement on this issue. In this case, it
is necessary to move on to another level of argumentation as Shi‘i ijtihad sug-
gests. At this level, there is no choice but to directly examine the ahadith which
allegedly convey absolute statements on male same-sex sexual behaviours. It
has been noted that, given the methodology of Imami ijtihad, examining a
hadith requires two steps: first, investigating the sources of these ahadith and
the chains of transmission of such ahadith to see whether they are authentic;
and, second, examining the content of the ahadith and explore whether they
convey a clearly established apparent meaning; or whether, conversely, they
are ambiguous (mujmal), controversial, or contradicted by other sources, such
as the Qur’an, other ahadith, or reason; or perhaps whether they simply can be
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understood differently in a way which is compatible with egalitarian consen-
sual same-sex sexual relationships.

5.3 Examining the Isnad

As far as the hadith sources and chains are concerned, it appears that the
sources containing such ahadith are not as authentic as some traditional Imami
jurists may assert. A quick review leads to the realisation that several of these
sources are not reliable according to Shi‘i jurists’ criteria. Among the sources
containing these ahadith is Da‘@im al-islam of al-Qadi al-Nu‘man which is not
a reliable source for the Shi‘i ijtihadic process because he did not provide the
names of transmitters of the ahadith in his compilation. This is particularly the
case when this source uniquely reports a hadith which is not collected by other
reliable Imami hadith compilations.’® Among the ahadith on male same-sex
sexual practices, two hadiths have been collected only by Da‘@im al-islam.5*
Therefore, following Shi‘i jitihad, these ahadith cannot be considered reliable
for deriving a legal ruling on male same-sex sexual behaviours.

Another source which has recorded several such ahadith is entitled al-Ja*~
fariyyat or al-Ash‘athiyyat; it was apparently compiled by Muhammad b.
Ash‘ath al-Kafi.55 This is a highly contested source. Although the hadith scholar
al-Mirza Husayn al-Nurl argues for the reliability of this collection, Imami
jurists often do not employ the ahadith of this source to their jtihad.5® They
believe that this book is neither one of the widely known or credible hadith
treatises nor is its tie to the author guaranteed by various chains or even one
reliable chain.5” Moreover, as al-Kh@’T notes, although the early rijal scholar
al-Najashi had a reliable connection to al-Jafariyyat, the book as received by
us contains a chain which does not correspond with the chain of the book
which existed in the hands of al-Najash1.58 Therefore, what is received by us
has an unreliable chain and what had a reliable chain has not been received
by us. In addition, the contemporary jurist Murtada 1-H&'ir1 holds that even if

53 al-Najafi, Jawahir al-kalam, 4: 348; al-Kh@’i, al-Tanqgih, 4: 312; al-Khumayni, al-Makasib,
1: 56.

54  al-Qadi al-Nu‘man, Da‘@im al-islam, 2: 455, 456; al-Tabataba’1 al-Burajirdi and al-Mu‘izzi
al-Malayir, Jami‘ ahadith al-shia, 25: 466, H: 37624 and 30: 463, H: 46468.

55  al-Tabatabal al-Burajirdi and al-Mu'‘izzi al-Malayiri, Jami‘ ahadith al-shia, 30: 463-64,
H: 46470.

56  al-Nuri, Khatimat Mustadrak, 1:15-37.

57  al-Najafi, Jawahir al-kalam, 21: 398. It should be noted that the objection of various chains
or a reliable chain to the author(s) being lacking has been mentioned by Shi‘i hadith
scholars and jurists with regard to several of these sources.

58 al-Khw’i, Mabani, 1: 226.
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the chain of the book to this person, namely Ash‘ath al-Kufi, was reliable, the
ahadith of the book should not be regarded reliable, as this person attributes
the ahadith of his collection to the sixth Imam through two other individuals
in the chain: Masa b. Isma‘l and Isma‘ll b. Musa b. Ja‘far. Although the latter,
as al-Ha'ir1 notes, is assessed as reliable by the rijal scholar, the former has not
been described at all. Thus, his credibility is unknown (majhil), and this book,
according to al-H&’ir1, should be held unreliable.>®

There is another collection of hadith written by al-Sadiiq in a book enti-
tled Iqab al-a‘mal which also uniquely contains a fadith on male same-sex
sexual behaviours.®9 However, it seems that the ahadith of this book have not
generally been appraised as credible as those al-Sadiiq collected in his master
compilation, al-Faqih. This point aside, according to Imami kadith criteria, this
particular khabar cannot be reliable as Abii Hurayra, a famous transmitter of
the Sunni Aadith scholarship, is in the chain of transmitters of the hadith. He
however has been described a weak person and a liar by Imami kadith experts,
and thus any Aadith transmitted by him is deemed weak and unreliable.5!

Furthermore, yet another hadith was collected by Mustadrak Wasa’il al-shi‘a of
al-Mirza Husayn al-Nar1 from an earlier hadith book entitled Lubb al-lubab of al-
Qutb al-Rawandi (d. 573/1177).62 Lubb al-lubab is not viewed as one of the highly
credible hadith sources which Imami jurists commonly use to exercise jjtihdad.
Moreover, this particular sadith has a broken chain, as one or more transmitters
aremissinginthe chainofthe khabar. Thiskind of hadith, which contains missing
transmitters in its chain of transmission, is technically called mursal, so is not
held reliable.

There is yet another hadith collected by al-Mahasin of al-Barqi; a hadith
compilation which, as explained earlier in this chapter, is not as authentic
as the four major Imami hadith compilations.63 This is because the scholars
of Ilm al-rijal and 1lm al-fihrist often believe that, although al-Barqi himself
was a reliable person, he used to transmit akhbar from weak and non-credible
people and also relied on ahadith with broken chains (akhbar marasil, sing.
khabar mursal).6* Therefore, Imami jurists were mainly sceptical and cautious
in their itihad not to rely on the ahadith uniquely collected by al-Mahasin.

59  See Shabzindadar, “Shart-i ‘ilm.”

60  al-Tabatabal al-Burajirdi and al-Mu‘izzi al-Malayiri, Jami‘ahadith al-shi'a, 25: 467, H: 37629.

61 See Sharaf al-Din al-Masawi, Abu Hurayra.

62  al-Tabataba’l al-Burtijirdi and al-Mu‘izzi al-Malayiri, Jami‘ ahadith al-shia, 25: 467, H: 37630.

63  al-Tabatabaal-Burtjirdi and al-Mu‘izzi al-Malayiri, Jami‘ ahadith al-shi'a, 30: 462, H: 46463.

64 al-Najashi, Rijal, 76; al-Tas, al-Fihrist, 62. However, al-Shaykh al-Ttsl in his Rijal book (see
al-Tasi, Rijal, 373, 383), while counting al-Barqi as a companion of al-Jawad (the ninth
Imam) and al-Hadi (the tenth Imam), does not acknowledge his reliability in hadith.
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Moreover, the chain of this specific hadith is assessed as weak (daif) because of
its inclusion of Ja‘far b. Muhammad b. ‘Ubaydallah and ‘Abdallah b. Maymiin
al-Qaddah both of whom have not been held credible (¢higa) by rijal scholars.
Nevertheless, let us examine the isnad of this khabar:

Ahmad b. Muhammad al-Barqi from Jafar b. Muhammad b. ‘Ubaydallah
from ‘Abdallah b. Maymun al-Qaddah from Abi Abdallah (the sixth Imam):65

Ahmad b. Muhamma@
@uhammad b. ‘Ubaydallah
A
‘Abdallah b. Maymun al-Qaddah
: FIGURE 8
Ja‘far b. Muhammad Isnad of a hadith on males
same-sex sexual behaviour

In this isnad, ‘Abdallah b. Maymun al-Qaddah, who has heard and directly
reported the khabar from the sixth Imam, does not have strong credibility
(tawthiq). Even though al-Najashi describes him a reliable transmitter, al-Tas,
while counting him as a companion of the sixth Imam, does not see him
reliable.56 Moreover, since al-Qaddah was accused of being the founder of
Isma‘li Shi‘ism and an extremist on this matter, both al-Khi’1 and al-Tustari,

prominent twentieth century Shi‘i rijal scholars, needed to make an extra
effort to defend that this person was not an extremist or the founder of
Ismafli Shi‘ism in order to arguably attest that he should be counted a credible
person.5?

However, the weakness of this khabar is related even more to the second
person in the chain of transmission: Jafar b. Muhammad b. ‘Ubaydallah.

65  To indicate that al-Barqi is the first person who recorded this hadith, namely al-Mahasin,
the arrow from him (first chain) to the next person (second chain) has been highlighted
in a different colour. The same structure will be followed in the following fadith chains.

66 See al-Najashi, Rijal, 213; al-Ttsi, Rijal, 231 and al-Fihrist, 168—69.

67  See al-Khw’i, Mujam, 10: 378-82; al-Tustarl, Qamais, 6: 635-36.
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Al-Najashi, while addressing al-Qaddah, indicates that Ja‘far b. Muhammad b.
‘Ubaydallah was his student but never mentions him independently. Nor does
al-Najashi describe him as a credible or trustworthy narrator.5® In addition,
while al-Tas1 does not address him in his rijal book, he does briefly refer to him
in his al-Fihrist and attributes a book to him.5% Although al-Ttsi asserts that he
had a specific isnad to this book, he does not explicitly or implicitly describe
this person or his book as authentic.”? Since this transmitter is not discussed
by either al-Najashi or al-Tast in their rijal works, al-Tustari concludes that this
reporter is unknown or a stranger (gharib) in hadith, and thus cannot be held
credible.”? Therefore, the chain of this khabar should be viewed as weak and
unreliable.

Nevertheless, there are still several hadiths conveying absolute statements
with regard to the prohibition and punishments of males’ intercrural or anal
penetrative sexual behaviours which have been addressed by the reliable
Imami hadith compilations. For example, the two previous hadiths ascribed to
the sixth Imam—namely the khabar transmitted by Hammad b. ‘Uthman and
the one narrated by Yanus b. ‘Abd al-Rahman—imply the prohibition of male
same-sex sexual behaviours via absolute statements, and both were collected
by al-Kafi of al-Kulayni. Or consider the following khabar which also was col-
lected by al-Kafi:

Abti Yahya al-Wasitl attributes to an Imam without specifying the Imam’s
name (rafa‘ahu) and said: ‘I asked him about [the punishment of] two
men who practised intercrural sex (yatafakhadhan),” He answered: “their
punishment should be similar to the punishment for fornication.””2

The following khabar was collected by three of al-Kutub al-arba‘a: al-Kaft,
al-Tahdhib, and al-Istibsar:

68 al-Najashi, Rijal, 213.

69  al-Tasi, al-Fihrist, 93.

70 Al-Kh@o'1 believes that al-Tast’s isnad to the book of Ja‘far b. Muhammad is unreliable
because there are two transmitters in this chain, namely Abt al-Mufaddal and Ibn Butta,
who are not described as reliable by Shi‘i hadith and rijal scholars (al-Kh@’i, Mujam,
5:83-84).

71 al-Tustarl, Qamiis, 2: 675—76.

72 al-Kulayni, al-Kafi, 7: 200; al-Tabatabal al-Burgjirdi and al-Mu‘izzi al-Malayiri, jami
ahadith al-shi‘a, 30: 465, H: 46473.
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Sulayman b. Hilal from Abi ‘Abdallah [who has been asked] on a man
practising [sexual activities] with another man. Sulayman b. Hilal said:
“Abi ‘Abdallah (the sixth Imam) said: ‘if [the sexual practice is] less than
anal [penetration], then the man should be flogged, and if [it is] anal
[penetration], then he was made to stand straight and struck with a
sword once ...”""3

Or consider the next khabar, recorded by al-Hurr al-Amili in Tafsil wasa@’il
al-shi‘a from Sa‘d b. ‘Abdallah’s book entitled Basa’ir al-darajat:

Yazid b. ‘Abdalmalik said: “I heard from Abu Ja‘far (the fifth Imam) who
said: ‘there should be stoning for the penetrator and the penetrated,
whether both males or a male and a female, if both are married; and
there should be stoning for the penetrated male whether married or
unmarried.”?

Yet, this does not mean that the akhbar collected by reliable hadith compi-
lations are generally and necessarily thought to be authentic by Shi‘i jurists.
In fact, the majority of Imami jurists believe that the ahdadith of the reliable
sources, such as al-Kutub al-arba‘, still need to be examined in terms of the
chain of transmission (isnad). Therefore, we need to continue our discussion
here on the isnad of such ahadith collected by these sources. Interestingly, sev-
eral of the akhbar on this subject collected by such fadith sources seem to
have unreliable chains of transmission according to the Imami hadith criteria.
For example, the khabar from Yunus b. ‘Abd al-Rahman has the names of one

or more transmitters missing from the chain. Let us first consider the isnad of
this hadith:

Muhammad b. Ya‘qub from ‘Ali b. Ibrahim from Ibrahim b. Hashim from
Ismafl b. Marrar from Yanus b. ‘Abd al-Rahman from some of our com-
panions from Abi ‘Abdallah (the sixth Imam):

73 al-Kulayni, al-Kafi, 7: 200; al-Tusl, Tahdhib, 10: 52 and al-Istibsar, 4: 219; al-Tabataba’l
al-Burtjirdi and al-Mu‘izzi al-Malayiri, Jami‘ ahddith al-shia, 30: 467, H: 46487.

74 al-Hurr al-Amili, Tafsil was@’il al-shi‘a, 28: 155; al-Tabataba’1 al-Burijirdi and al-Mu'izz1
al-Malayiri, Jami‘ahadith al-shi‘a, 30: 466, H: 46479.
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Muhammad b. Ya‘qub

‘Ali b. Ibrahim

y
Ibrahim b:HasE
A 4
A
Yuanus b. ‘Abd al-Rahman
A 4
y
FIGURE 9
Ja‘far b. Muhammad Isnad of a hadith on the prohibition of
anal intercourse

As Figure 9 shows, in the isnad of the hadith after Yanus, there should be
one or more transmitters before it can be attributed to the sixth Imam. As
al-Najashi notes, Yunus himself explicitly pointed out that, although he had
met the sixth Imam in Mecca (between Safa and Marwa), he could not ask
him questions, and thus he could not directly ascribe any hadith to him.”
However, Yanus did not mention his mediators to the sixth Imam, which is

75 al-Najashi, Rijal, 446.
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why al-Kulayni refers to the missing transmitters between Yiinus and the sixth
Imam with the wording “some of our companions”. Therefore, according to
Imami hadith criteria, this khabar should be counted as mursal, as it contains
one or more broken chains in its isnad, and thus not authentic. Having said
that, Yanus b. ‘Abd al-Rahman is often held to be a reliable transmitter of
khabar.”® For example, al-Najashi describes him as a respected person among
the hadith narrators with high religious status.”” Al-Tuasi notes that, although
Yiinus was accused by the fadith scholars of Qum of not being trustworthy, he
was a companion of the seventh Imam and a reliable transmitter of hadith.”®
In addition, in line with these scholars, Yanus was a transmitter of hadith who
never transmitted from weak or unknown transmitters. Therefore, if he trans-
mitted a hadith from a companion without specifying his name, this does not
imply that the hadith is not authentic. Thus, the ahadith with broken chains, if
narrated by Yunus, should be deemed reliable.

Nevertheless, even if one tends to agree with those scholars who hold
that the ahadith with broken chains from Yanus are authentic, this specific
khabar should still be counted as unreliable because of the second chain, as
the direct transmitter from Yiinus is a person called Isma‘il b. Marrar. This per-
son is unknown in his reliability as a hadith transmitter, meaning that there
is no description of him in rijal and hadith scholarships.”® Al-Tasl only men-
tions this person’s name as a transmitter who has not narrated from one of the
Imams without any indications as to his credibility.8° Therefore, the khabar
should be viewed unreliable.8! Moreover, although ‘Ali b. Ibrahim is believed to
be a credible person by rijal scholars,?2 his father, namely Ibrahim b. Hashim,
was not explicitly specified as a trusted transmitter of hadith by the early Shii
rijal and fihrist authorities.®3

The hadith from Abu Yahya 1-Wasitl (also collected by al-Kaf?) contains a
defective chain, too. The chain of the khabar is as follows:

76 al-Kho's, Mujam, 21: 220—26.

77  al-Najashi, Rijal, 446.

78  al-Tusi, Rjal, 394-95.

79  al-Majlisi, Bihar al-anwar, 86: 23; al-‘Amili (Muhammad b. Hasan), Istigs@ al-itibar, 3:
76-77.

8o al-Tasi, Rijal, g12.

81  Although some scholars (see, for example, al-Kh@’t, Mujjam, 4: 96—97) discuss this person
and try to verify his reliability through complicated methods of hadith scholarship, the
authenticity of this hadith, as the above discussion shows, is strongly contested, and thus
it cannot readily be argued for the prohibition of male same-sex sexual behaviours.

82 al-Najashi, Rijal, 260.

83  al-Tusi, al-Fihrist, 35-36 and Rijal, 353; al-Najashi, Rijal, 16.
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Muhammad b. Ya'qib from Muhammad b. Yahya from Ahmad b.
Muhammad from Muhammad b. Haran from Abu Yahya 1-Wasit],
Rafaahu ...(?)

Muhammad b. Ya‘qub

Muhammad b. Yahya

Il

Ahmad b. Muhammad

Muhammad b. Haran

Abu Yahya 1-Wasit1

P
A

Rafa‘hu

FIGURE 10
Isnad of a hadith on males intercrural same-sex

)

sexual behaviour

As Figure 10 illustrates, the first transmitter, namely Abu Yahya 1-Wasit1 (his
name is Suhayl b. Ziyad) did not mention the name of the Imam to whom he
was attributing the khabar, if he was ascribing it to an Imam at all. Technically,
such a khabar is called marfu‘. This term has different meanings in hadith
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scholarship. However, concerning a suitable notion of the term in the context
of this khabar, marfii‘ consists of a khabar which is apparently ascribed to an
infallible Imam through the term “rafa‘” (lifted up), whereby one or more
transmitters are removed from the chain before the khabar could be attributed
to the Imam. In this case, Abu Yahya did not specify the Imam’s name as well.
Therefore, this also offers the possibility of considering this khabar as a khabar
marfii‘ not because there is any missing transmitter in the chain of the hadith
but because Abu Yahya is directly narrating the khabar from or ascribing it to
one of the Imams without specifying his name. However, it appears that the
Imam to whom Abu Yahya was attributing this khabar could be the eleventh
Imam, namely Hasan al-‘Askari, as al-Najashi indicates that the man met this
Imam. However, there is no way to be sure that he is ascribing the khabar to
Hasan al-‘Askar1.84 Regardless of this objection, the person is highly controver-
sial in terms of reliability concerning the transmission of akadith. According
to al-Najashi, several hadith scholars believed that Aba Yahya was not precise
in collecting and transmitting ahadith.85 Al-Tasi, in al-Fihrist, while addressing
this person, does not explicitly assess him as reliable.?¢ He also refers to several
names that are similar to Abai Yahya in his Rijal but no words on their reliability
are specified by al-Tas1.87 Al-Khw’1 also addresses several controversies about
this person and ultimately upholds that there is no other fadith collected by
al-Kutub al-arba‘a transmitted by this person from an infallible Imam directly
or indirectly.88 Therefore, it appears that this khabar should be counted unreli-
able and cannot be applied to argue against male same-sex sexual behaviours.

The investigation of the isnad of the ahadith can be continued to show that
there are yet more ahadith on this topic which, according to Imami adith cri-
teria, should be assessed as unreliable. For example, the above hadith collected
by al-Hurr al-Amili appears to be a disputed report due to the controversy over
the origin and validity of the hadith collection attributed to Sa‘d b. ‘Abdallah,
namely Bas@'ir al-darajat;° or the khabar collected by al-Saduq in Ma‘ani
l-akhbar, ascribed to the Prophet by the fifth Imam through Jabir b. ‘Abdallah
al-Ansari (a companion of Muhammad), on two males doing muka‘ama and
mukama‘a also appears to be defective because of the presence of Hisham b.
Ahmad al-Yarbai7 in the chain of this khabar. This person is unknown, as he
has not been described as reliable by rijal and hadith scholars. Moreover, the

84  al-Najashi, Rjal, 192.

85  Ibid., 192.

86 al-Tasl, al-Fihrist, 142.

87  al-Tusi, Rjal, 427, 451, and 452.

88  al-Khu’i, Mujam, 9: 375-76.

89  Ansari, “Mahiyyat-i kitab-i Bas@'ir al-darajat.”
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other transmitter in the chain of this khabar is ‘All b. Muhammad b. Qutayba,
whose credibility in the transmission of ahadith is disputed by Imami scholars.
Therefore, al-Kh@'1 supports the view which advocates for the unreliability of
this transmitter.99 In addition, the last narrator in the chain of this khabar is
‘Abd al-Wahid b. Muhammad b. ‘Ubdus al-Naysaburi al-‘Attar whose credibility
is unknown (majhul) according to al-Khu'1.9!

However, it is not the aim of this study to examine every single khabar on
this topic. Instead, it is important for this research to demonstrate that the
ahadith are not as reliable and straightforward as some traditional jurists seem
to believe. I hope that the examinations offered by this study thus far success-
fully elaborate on this point. Thus, I shall move on to the second level of debate
examining the content of such ahadith. I will see if, regarding the Shi‘i legal
scholarship, there is a convincing suggestion on whether the content of the
ahadith conveys an absolute apparent meaning against male same-sex sexual
behaviours.

5.4 Examining the Contents

Jurists move on to this level of debate when they believe that a given hadith is
sound or reliable in terms of its chain, and thus it can potentially be applied
to its relevant topic. However, they still need to examine the content of the
hadith to see whether it can be used to argue for or against a given topic. As
far as male same-sex sexual behaviours are concerned, let us assume that, at
least, a number of ahadith collected by reliable Shi‘i sources, such as al-Kutub
al-arba‘a, are sound (sahih) or reliable (muwaththagq), and thus can potentially
be applied to argue for the prohibition and punishments of male intercrural or
anal same-sex sexual behaviours.

Although a comprehensive legal debate on the content of the ahadith
requires a much larger space, it is beyond the scope of this study. Instead, I
shall briefly examine the assertion that the content of the ahadith conveys an
absolute apparent meaning against male same-sex sexual behaviours. In fact,
one might even wonder whether such akadith inclusively imply the prohibi-
tion of all kinds of male same-sex sexuality and there are no other plausible
interpretations. I suggest that the ahadith are not inclusive on this matter
because there is an alternative understanding which could be verified as the
established apparent meaning of such ahadith, that is, males’ intercrural or
anal same-sex sexual behaviours are only prohibited in Islam if these practices
may not be located in Islamic marriage (nikah).

go  al-Kha'i, Mujam, 13:171-72.
91 Ibid., 12: 41—-42.
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To comprehend this view, it is useful to examine a hadith referring to three
possible kinds of anal intercourse: between a man and a woman, a man and
a minor boy, and a man and another passive man.92 According to this report,
such practices of anal intercourse are prohibited in Islam. However, a nearly
unanimous approach in Shi‘i law is that anal sexual intercourse between a hus-
band and wife, if agreed to by both parties, is not prohibited, although it is not
encouraged.®3 Thus, the hadith in regard to the prohibition of anal penetration
between a man and a woman should be understood as applying only to prac-
tising anal penetration outside the marriage contract. Then, the question is:
why can the same proof not be applied to the case of two males’ anal sexual
practice?

This question makes more sense when one bears in mind that there are
several hadiths which connect zina (heterosexual fornication/adultery) with
liwag.9* Imami jurists often understand the similarity between these two
phenomena as deriving from their similarity in punishment. Although this
point has been addressed by a number of ahadith, it is not fully accurate as
the punishments for zina and liwat are not exactly the same in Imami law. On
the other hand, it appears that the similarity addressed by such ahadith could
be understood differently. To make sense of this point, one needs to think
about the understanding of fornication/adultery as being a sexual relationship
outside the Islamic marriage contract. Therefore, why could one not say that
(the prohibited) liwat, too, is a sexual relationship outside of the Islamic mar-
riage contract?

However, Muslim jurists have not addressed this question, apparently
because they view marriage as exclusively a contract between a man and a
woman, and thus, in their view, no other kinds of marriage, including same-sex
marriage, are legitimised in Islam. Therefore, the potential discursive space on
the prohibition of same-sex sexual intercourse which happens outside the
marriage contract can hardly be accepted by traditional jurists, as, in their
approach, there is no legitimate way to have same-sex marriage within the
Islamic legal framework. Nevertheless, the traditional approach towards mar-
riage is not necessarily the only plausible view on Islamic marriage. As shall
be discussed in Chapter 8, this assumption is not necessarily correct. I shall
demonstrate that there is no revelatory text which limits legitimate Islamic
marriage only to opposite-sex mates while excluding same-sex unions.

92  al-Tabataba’ al-Burtijirdi and al-Mu‘izzi al-Malayiri, Jami‘ ahadith al-shia, 25: 467, H: 37629.

93  al-Tabataba’1 al-Yazdi, al- Urwa, 2: 586.

94  al-Tabatabal al-Burdijirdi and al-Mu‘izzi al-Malayirl, jami‘ ahadith al-shi‘a, 25: 466,
H: 37625 and 30: 466, H: 46478 and 46479.
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6 Conclusion

It was not this chapter’s objective to comprehensively examine the sunna con-
cerning homosexuality. There are various complications and layers of debate
that need to be navigated to understand ahadith relating to a highly sensitive
topic such as same-sex sexual behaviours. Therefore, it is understandable that
such a complicated topic with a high number of collected fadiths cannot be
fully debated in a short chapter. Rather, the goal of the discussion here was to
provide scholars who study Islamic law with potential discursive spaces on the
topics of Imami hadith and homosexuality. I believe, and hopefully I am not
delusional, that my reflections on Shi‘i hadith literature in relation to homo-
sexuality outline various existing discursive spaces on ahadith and same-sex
sexual behaviours which are surprisingly elastic and dynamic, despite power-
ful attempts of (neo-)traditional jurists to overlook them or assert otherwise
through their patriarchal interpretation of the received Islamic tradition.

The cornerstone for such discursive spaces is the specific typology of same-
sex sexual behaviours suggested by this study. Regarding this typology, there
are five categories addressed in the ahadith on same-sex sexual behaviours:
takhannuth, tarajjul, liwat, ubna, and sihaq/sahq. While this typology seems
crucial for hadith scholarship on this matter, as it opens the gates for under-
standing the relevant ahadith differently and perhaps more accurately with
their various implications and consequences, it is striking that contemporary
Imami jurists have neglected it entirely. Therefore, they seem to arbitrarily cat-
egorise all different kinds of same-sex sexual behaviours into two phenomena:
liwat and sihaq. The discussion in this chapter shows that this categorisation
is not refined enough to consider all the various phenomena which existed
during early Muslim society to which the ahadith refer. Therefore, it would not
be possible to successfully examine different conditions and implications of
each phenomenon of same-sex sexual behaviour, and thus it appears to have
failed to grasp consequences to which they might lead as well as to single out
multiple Islamic legal rulings that could regulate these phenomena.

Among the various sets of ahadith examined in this chapter, there have
been no legal rulings or punishments for some categories, such as takhannuth
and tarajjul, although the Prophet Muhammad, according to some reports,
deported a number of effeminate men from the city or banned them from
entering mosques or Muslims’ houses. However, as elaborated, Muhammad’s
actions towards these mukhannathin were grounded in other reasons. For
example, these mukhannathiuin had deceived the Prophet and other Muslims
by pretending that they had no sexual desire at all, when they actually had a
sexual interest in women. In the category of pederasty, the active adult male
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would be punished, while the teenage boy would not, though he would receive
some discipline to not repeat the act. Moreover, in such relationships, the
active adult penetrator, according to some ahadith, cannot marry the pene-
trated boy’s sister or daughter, but not vice versa, meaning that there is rarely
discussion on whether the penetrated boy can marry the sister or daughter
of the penetrator. No such points have been the central focus of Shi‘i jurists,
although here or there they have tacitly indicated some such implications
and differences.

Finally, the examination of the ahadith on same-sex sexual behaviours dis-
plays that a great majority of the ahadith on this issue pertain to the afore-
mentioned five categories which are irrelevant to homosexuality. There is yet
a number of ahadith which might be conceived of as absolute statements
regarding the prohibition of same-sex sexual behaviours. However, we have
noted that, even if one accepts that these ahadith are uttered in absolute state-
ments, they are often either forged, defective in the chain of transmission, or
ambiguous in content. Moreover, it is also possible to provide an alternative
understanding of these ahadith, that is, same-sex sexuality is prohibited if it
happens outside the marriage contract; an understanding which can be con-
sistent with homosexuality. Therefore, it is hardly possible to legitimise the
prohibition of homosexuality based on these ahadith.



CHAPTER 6

Consensus and Reason on Homosexuality

Following Shi‘i itihad, the third and fourth possible sources of reasoning
for or against homosexuality are consensus (ijma‘) and reason (‘agl). Before
examining whether there is any consensus or reason against homosexuality,
it is necessary to understand what consensus and reason imply in the Imami
legal school. Thus, I will first briefly explicate these two potential sources and
then examine whether consensus or reason may convincingly be used to argue
against homosexuality.

1 The Place of Consensus in Modern Shi‘i Jjtihad

The concept of ima‘ has been a matter of ongoing debate among Muslim
scholars. Thus, there is in fact no consensus on the status of consensus in legal
reasoning.! Some scholars hold that consensus on a topic implies agreement
among all the followers of Muhammad (both jurists and ordinary Muslims) on
the legal ruling pertaining to it.2 Others understand consensus to mean agree-
ment between jurists of different legal schools at a specific time after the death
of Muhammad.? Yet, another group of scholars conceptualise jma“as agree-
ment between those individuals who are qualified to understand Islamic laws;
namely, “the people of resolution and contract” (akl al-hall wa-l-‘agd) among
the followers of Muhammad during a specific period of time after his death.*
In an Imami legal context, the meaning of ijma“ is even more contested.
Imami jurists often hold that consensus may not be an independent source of
legal rulings. In their view, Sunni jurists invented the {jma, and so it is a source
for Sunni, not Shi‘i, jjtihad. Al-Ansari asserts that Sunnis “are the origin of ijma“
and this is [a valid] principle for them.”> Some Shi‘is even assert that Sunnis
used {ma“ politically to legitimise the position of Aba Bakr as the first Caliph

See Hamid Alj, “Scholarly consensus”; Zaman, “Consensus and Religious Authority.”
al-Ghazali, al-Mustasfa, 1:137.

al-Jizani, Ma‘alim usul al-figh, 156.

al-Amidi, al-Thkam, 1: 196. Still, other meanings of al-ijma‘ are proposed by scholars, all of
which were extensively explored and categorised by al-Kazimi al-Tustari, an Imami scholar
of the late eighteenth and early nineteenth centuries (see al-Kazimi al-Tustari, Kashf al-gina“
fthujjiyyat al-ijma-).

5 al-Ansari, Fara’id al-usil, 1:184.
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by counting the {jma"“as a source of Islamic law.® In their view, Sunni Muslims
needed to rely on consensus because there was no proof from other available
sources—the Qur’an, sunna, and reason—to support Aba Bakr as the first suc-
cessor of the Prophet.

Thus, although in Shi‘i legal theory the concept of jjma“has been discussed
for hundreds of years, the ijma‘ per se, in Imami ijtihad, does not have validity
because it, unlike the Quran and sunna, is not an infallible source for deriving
Islamic law: consensus would only be a valid source if it could be traced back to
the revelatory sources.” Therefore, Imami jurists seem to use the term al-jma“
in a different way from how it is often understood by Sunni scholars.

From the formation period until today, jma“has only been considered to
have probative force (fujjiyya) if it uncovered the view of an infallible Imam,
in particular the Twelfth Imam.8 It can thus have probative force only if one
of the Imams is included among the individuals who claim consensus on a
topic. Regarding this understanding of jma it is the presence of an infallible
Imam among a given group of individuals who claim consensus, that is the
reason why that specific consensus would have probative force. Therefore, the
number of individuals who claim to be in consensus is not significant: whether
there are few or many such individuals, if the jjma‘leads to a saying or endorse-
ment of an infallible Imam, it will be Aujja. Otherwise, even if all Muslims agree
upon a specific subject, but not the infallible Imams, such a consensus would
not be held hujja in jtihad.

Post-Akhbari Imami jurists, in particular the Ansari school of usul al-figh,
conceptualise this notion of consensus as al-jma‘ al-dukhuli, meaning that
one of the Imams is included among those forming the consensus.? This might
happen either when all Imami jurists agree on the legal ruling on a specific
topic, which provides assurance that the Imam agrees with the consensus, or
a (small or large) group of jurists agree on the legal ruling on a particular topic
without giving the reason or evidence they applied to understand this legal rul-
ing. In the latter case, if one of these jurists is unknown, this consensus might
lead to a saying or endorsement of the Imam in the belief that the unknown

6 al-Muzaffar, Usul al-figh, 2: 95.

al-Ansari, Fara@’id al-usil, 1:188—90; al-Muzaftar, Usul al-figh, 2: 93—94.

8 See al-Sharif al-Murtada, al-Dharia, 2: 630; al-Hilli (Muhaqqiq), Ma‘arij al-usul, 126; al- Hilli
(‘Allama), Nihayat al-wusil, 3:131.

9 al-Ansari, Faraid al-usul, 1:186; al-Muzaffar, Usul al-figh, 2: 104. There is a form of al-jima“in
modern Shi‘i legal theory called ijma“ tasharrufi. This occurs when a jurist seems to believe
that he met the Twelfth Imam and received the legal ruling on a specific subject directly from
him. Because of the absence of the Imam, the jurist passes on the Imam’s message and claims
an jjma‘on the legal ruling on this subject (al-Khurasani, Kifayat al-usul, 289).
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person is possibly the (Twelfth) Imam. However, a major question has been
raised: How in these two situations might one actually unfolds the Imams’
opinions? Early Shi‘i scholars of usul al-figh extensively discussed this problem
and proposed several solutions.!? In contrast, modern Imami usu! al-figh often
upholds that none of those solutions succeeds to convincingly demonstrate
the presence of the Imam in either situation.!! Therefore, although jma‘ may
hypothetically uncover the infallible Imams’ opinions, there is no way to dis-
cern their opinions through consensus. Moreover, in practice, as al-Muzaffar
notes, it is impossible to become aware of such an agreement on a legal ruling
among all Imami jurists throughout history or even among all Imami jurists of
a certain time, because not every Shi‘i jurist has written his views in a book, nor
have all the books written by Imami jurists survived to our time.!2

10  See al-Tasi, al-Udda, 2: 628-33; al-Sharif al-Murtada, al-Dharta, 2: 632—33; al-Hilli
(‘Allama), Nihayat al-wusil, 3: 131-44. Al-Kazimi al-Tustari listed twelve such solutions,
but the most common ways through which Imamis attempted to vindicate the presence
of an infallible Imam among those forming the consensus are the following: (1) through
sense (hiss): according to this method, first there should be an individual (a mujtahid)
who investigates the views of all Imami scholars (including those who lived in the time
of the Imam) on a case and finds that all these scholars hold a similar view on this case.
Second, the Imam should be regarded as a scholar. In addition, among the scholars form-
ing the consensus, there should be a number of individuals who cannot be identified
by name. Having these premises in mind, the mujtahid may argue that since all schol-
ars, including those who lived in the time of the Imam, hold a similar view on this case
and thus formed a consensus, the Imam should have been present among them because
he was also a scholar. However, because it is not possible to identify the Imam by name
among the scholars, the mujtahid concludes that most likely one of the unidentified
scholars should be the Imam; (2) through the principle of benevolence/grace (ga‘idat
al-lutf): based on this approach, when scholars of all periods and, in particular, those
of the time of the Imam form a consensus, it implies that the Imam must have agreed
with them. Otherwise, he, following the principle of grace, had to guide those scholars
to the right path and must have prevented the Muslim community from going astray;
(3) through the intuitive presumption (hads): according to this solution, once there is a
consensus on a case, it is plausible to presume that such consensus must have originated
from the Imam. That is because scholars, on their own, find it hard to reach a consensus
because of their strong tendency to disagree on every issue; (4) through the endorsement
(tagrir): in line with this approach, when a consensus occurred in the presence of the
Imam and he did not deny it or stayed silent, it reveals that the Imam approved this con-
sensus (see al-Kazimi al-Tustarl, Kashf al-qina").

11 See al-Ansari, Far@’id al-usul, 1: 192—200; al-Khw’1, Misbah al-usil, 2: 138—41; al-Khurasani,
Kifayat al-usul, p. 291; al-Muzaffar, Usil al-figh, 2:101-04.

12 al-Mugzaffar, Usal al-figh, 2: 105. Early Shi‘i and Sunni scholars of legal theory extensively
argued about the non-feasibility of the occurrence of al-jma‘ For example, see al-Hilli
(‘Allama), Nihayat al-wusul, 3128-31; al-Fakhr al-Razi, al-Mahsil, 4: 21-34.
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This discussion concerns the consensus when a jurist himself investigates
and discovers such an agreement of all Shi‘i jurists on legal ruling on a certain
case. Clearly, as per modern Imami jtihad, there is no reliable method to reveal
the opinions of the Imams or their presence among the individuals who agreed
on a topic through this ijma‘, which is called extracted/acquired consensus
(ijma‘ muhassal). There is, however, another type of ijima“ called reported con-
sensus ({jma‘mangul), according to which a jurist reports to other jurists about
an agreement of Imami scholars on a specific case. This type of jma“has no
probative force in modern Shi‘i legal theory, unless it is based on the narrator’s
sense (hiss), not his intuitive presumption (hads); that is, the narrator of such
an {jma“has to have heard or observed that this agreement originates from the
Imams—a condition that, as the advocates of this approach themselves admit,
rarely occurs or could occur.!3

2 The Place of Reason in Modern Shi‘i ljtihad

Although reason has been viewed throughout centuries of Shi‘i legal theory as
one of the means for obtaining Islamic laws, this concept, as al-Muzaffar notes,
was not always understood in the same way by classical and early post-Akhbari
Imami jurists.!* In fact, rational proof (dalil ‘aqli) or simply reason (‘ag!) was
carefully distinguished from other Islamic sources of legal reasoning in the
eighteenth century by the Ansari school of the legal theory on which the mod-
ern Shi‘i paradigm of jitihad still operates.

Modern Imami usulis often address reason as a source of legal assessment.
In other words, reason or rational proof, in their view, is believed to be a tool for
deriving legal rulings.!> Its application is based on the principle of the “inherent
reconciliation between rational and divine assessments” (al-mulazama bayn
hukm al-‘aql wa-l-shar), which is better known as the principle of mulazama
in modern Shi‘i legal theory.'6 Given this principle, whatever reason decrees as
the goodness or vileness of an action or behaviour, the lawgivers necessarily
embrace it, meaning that there should accordingly be an assessment (hukm)
legislated by the lawgivers—God, the Prophet, or the Twelve Imams. However,
as alluded to earlier, there is a widely accepted epistemological rule in Imami

13 See al-Ansari, Far@id al-usul, 1: 202; al-Kho’i, Misbah al-usul, 2: 137—38.; al-Khurasani,
Kifayat al-usul, 289—90.

14  al-Muzaffar, Usil al-figh, 2: 115-19.

15  See al-Gharawi al-Isfahani, Nihayat al-diraya, 2: 31-34; al-Muzaffar, Usil al-figh, 1: 197—01.

16 See al-Gharawi al-Isfahani, Nihayat al-diraya, 2: 320-30; al-Na'ini, Fawa’id al-usil, 3:
60—62.
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ijtihad that requires a definitive opinion on legal rulings, not uncertainty. Based
on this rule, the rational assessment must be definitive to be endorsed by the
lawgivers as nondefinitive proofs or uncertain opinions do not have probative
force in Imami legal school.!” Given this condition, it seems that the principle
of muldazama excludes all uncertain forms of rational assessment, such as legal
analogy (giyas), juristic preference (istihsan), and personal opinion (ijtihad
bi-l-ra’y)—all of which are commonly used by various Sunni legal schools.
Shii usilis offered several accounts for the epistemic validity of the prin-
ciple of mulazama. One such account is based on the following point: God,
the Prophet, and the Twelve Imams are rational entities. In fact, they are the
chiefs of rational beings. Therefore, if humans, as rational entities, use reason
to assess the goodness or vileness of a certain behaviour or morally appraise
a given action in a definitive way, then the lawgivers should conform to them,
because the lawgivers are members, but the chiefs, of rational entities, and
thus may not disagree with them.!8
Imami legal theory often recognises two types of definitive rational proofs:
1. The first type consists of a proof in which all the premises are obtained
from reason (‘aql).!® It is called independent rational proofs (mustagillat
‘aqliyya). This type of proof is grounded in the widely accepted Shi‘i
theological principle of “the rational goodness and vileness” (al-husn
wa-l-qubh al-‘aqli). Following this principle, reason can apprehend the
actual goodness or vileness of actions beyond divine commands. On the
other hand, God, in their view, is perceived to be just (‘adil). Thus, God
treats humans solely based on justice. Therefore, the goodness of a given
action logically requires God to command humans to do the good act.
Likewise, the vileness of a given action logically requires God to prohibit
humans to commit the vile act. Having this theological explanation in
mind, Shi‘i scholars, as al-Muzaffar elaborates, often hold that the only
cases of independent rational proofs are the principles of the goodness
of justice (husn al-‘adl) and the vileness of injustice (qubh al-zulm).2°
Justice is good and must be practised according to a definitive rational
assessment; whatever is good to be practised per a definitive rational
assessment is also good to be practised in accordance with the divine
law (the principle of mulazama). Conversely, injustice is vile and must

17  See al-Muzaffar, Usul al-figh, 2:118-19.

18 al-Gharaw1 al-Isfahani, Nihayat al-diraya, 2:320; al-Muzaffar, Usil al-figh, 2:120.
19  al-Mugzaffar, Usil al-figh, 1:199.

20  Ibid., 1: 205.
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not be practised according to a definitive rational assessment; whatever
is vile to be practised per a definitive rational assessment is also vile to be
practised in accordance with the divine law (the principle of mulazama).
2. Thesecond category of rational proof, which is called dependent rational
proofs (ghayr al-mustagillat al-‘agliyya), implies proofs in which one of
the premises is derived from reason (‘agl) and the other from divine reve-
lation (shar).?! For example, there is a rational rule implying the manda-
toriness of a prerequisite act (mugaddima) for a given topic whenever the
topic (dhi -muqaddima) itself is mandatory (wujib al-muqgaddima ‘inda
wujub dhi l-mugaddima). Now, if there is a legal ruling implying that a
given practice must be executed according to divine law, reason acknowl-
edges that any prerequisite act (mugaddima) that leads to the practice in
question (dhi [-mugaddima) should be mandatory as per divine law too.
For example, if praying is mandatory following divine law, it rationally
implies that its prerequisite act (say, ablution) should also be mandatory
in line with divine law.
These two types of proofs arguably have probative force in Shi‘i jitihad, mean-
ing that they may be used to derive legal rulings on different topics through
the principle of mul@zama when they can be assessed by reason in a defin-
itive way.22

3 Application of Consensus to Homosexuality

Although it appears that among Imamli jurists a debate does not exist on con-
sensus as a proof against homosexuality, a number of jurists, such as Muntaziri,
have argued for the prohibition of liwat and sihaq based on ijma‘?3

In light of the previous discussion on consensus, let us consider the valid-
ity of these scholars’ assertions on the jma‘ of Muslim jurists on the prohibi-
tion of liwat and sihdaq. In brief, it appears that Muntaziri’s assertion does not
comply with the established rule on consensus in legal theory. First, given the
mass Islamic legal productions which are now spread through various librar-
ies across the world, it is hard to see that a jurist such as Muntazirl himself
investigated and revealed all Shi‘, let alone all Muslim, jurists’ opinions on the
prohibition of liwat and sihag. Moreover, as al-Muzaffar notes, not all Imami
jurists recorded their views in a book, nor have all the books written by Shi‘i

21 Ibid., 1: 200-01.
22 Ibid., 2: 119—26.
23 al-Muntaziri, Kitab al-hudud, 145 and 166.
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jurists survived to our time. This is also the case for the Sunni scholarship.
Accordingly, it was not possible for Muntazirl to demonstrate such an agree-
ment about the legal rulings on liwat and sihaq. Regardless of this critique,
even if such an agreement of Muslim jurists could be found by Muntaziri, it
would not have probative force unless, according to Imami jtihad, he could
persuasively show that one of the infallible Imams was present among the
individuals who agreed on the prohibition of liwat and sihag; or that this agree-
ment convincingly uncovers the Imams’ opinions of the legal rulings on these
two subjects. As demonstrated, following Shi‘i legal theory, there is no reliable
method to obtain either of these two conditions.

However, it is possible that Muntazirl is only referring to a report or narra-
tion of consensus about liwat and sihag. Then again, following modern Shi‘i
legal theory, al-jma‘ al-manqul bi- l-khabar al-wahid either is not authentic
at all or it might be authentic if it is narrated based on the senses (hawass).
As elaborated, such a condition rarely occurred, and there is no compelling
reason to hold that such a condition has occurred in the two cases of liwat
and sihag.

Nevertheless, there is no doubt that Imami jurists widely accepted the
prohibition of liwat and sihdq, which can be argued to indicate an enormous
agreement on this topic. One may say that Muntazirl is perhaps addressing this
point by considering the {jma“as proof for the prohibition of liwat and sihagq.
However, it is not difficult to realise that Imami jurists often believe in the pro-
hibition of liwat and sihaq based upon the sunna and ahadith which have been
received to this time. Investigating the classic and contemporary figh books
easily shows that the source for such legal ruling was and still is the ahadith.
Therefore, it appears that such an agreement on the prohibition of liwat and
sihaq is based on other sources rather than consensus. Jurists call this type
of agreement “evidential consensus” ({jma‘madraki, consensus based on addi-
tional evidence/proof).2* Yet, “evidential consensus” is not technically a con-
sensus as this agreement originates from a document which was in the hands
of those individuals who agreed upon a given subject. Therefore, this kind of
agreement is not valid per se, and instead, it is necessary to investigate the ori-
gin of the agreement, namely the source itself if it has survived.?> However, if
the source no longer exists and cannot be obtained, then this agreement is not
valid for us. As al-Kh'1 notes, this is due to the fact that other jurists’ accept-
ance of an alleged source does not imply that, if it had been received by us,

24  al-Muballighi, “al-Ijma‘ fil-shari‘a l-islamiyya,” 91.
25  al-Sadr, Buhiith, 4: 316; al-Khi', Misbah al-usul, 2: 140—41.
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we would accept it as well. Therefore, we do not know for sure that if we had
access to a given source, we would consider it authentic.26

Nevertheless, if the source still exists and current jurists have access to it,
then the jurists need to return to the source and explore whether it is valid. In
the specific cases of liwat and sihag, the sources for the agreement between
Shi‘i jurists on the prohibition of these two subjects are the sunna and ahadith.
In the previous chapter, the ahadith were extensively investigated. My study
has illustrated that the ahadith do not imply the prohibition of liwat and sihdg
as these jurists categorise. Instead, the ahdadith often convey the prohibition of
other categories, such as pederasty, male pathological passivity or ubna, and
sihagq, as they were non-consensual, power-based sexual relationships of adult
males or females with vulnerable entities, namely beardless boys, small girls
(free-born or slaves), or passive males.

4 Application of Reason to Homosexuality

The question here is whether Imami jurists have provided any proof based on
reason against homosexuality. Since modern homosexuality has not yet been
debated by contemporary Shi‘i jurists, the answer is negative. Moreover, jurists
often did not even feel it was necessary to argue for the prohibition of the two
pre-homosexual phenomena of liwat and sihaq by the means of rational rea-
soning (dalil ‘aqli) as, in their view, there are enough ahadith on the prohibi-
tion of these categories, so that jurists, in fact, do not need to resort to reason
on this matter. However, unlike the majority of Imami scholars, a few jurists
still argue for the prohibition of liwat and sihaqg through rational reasoning.
Muntazirl is perhaps the most prominent Shi‘i jurist to argue for the prohi-
bition of liwat and sihaq through reason.?” He provides four rational proofs
against these two topics which can be categorised as the following: the problem
of procreation, the problem of not cohering with the purpose of creation, the
natural law argument, and the private and public morality proof.28 Although
he does not apply these proofs to the issue of homosexuality, one might hold
that such proofs can be used against homosexuality as well.2® Therefore,

26  al-Kh@’i, Misbah al-usul, 2: 140.

27  See al-Muntazir, Kitab al-hudid, 145 and 166 and Pasukh bi pursishha-yi dini, 486—487.

28  Some similar proofs have been presented by Sunni jurists, such as al-Qaradawi; see
Dennerlein, “Sexual Rights and their Discontents,” Kugle and Hunt, “Masculinity,
Homosexuality and the Defence of Islam.”

29  Muhsin Kadiwar is a neo-traditional Shii jurist who has argued against homosexu-
ality by applying some similar proofs. Elsewhere, I extensively discussed Kadiwar’s
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itis necessary to critically consider his proofs and see whether they can authen-
tically prohibit homosexuality in Islam.

41 Homosexuality and the Problem of Procreation

One of MuntazirT's proofs for the prohibition of liwat and sihag, which can
potentially be used against homosexuality, is based on the issue that the con-
tinuation of human offspring or reproduction is essential, and according to
this proof, liwat and sihdq (and potentially homosexuality) prevent human
procreation. He remarks:

The rational proof [for the prohibition of liwat is that] a person who
engages in liwat might not marry, which would result in preventing
[human] procreation and this is a great evil or corruption.3°

Muntazirl also applies the same proof against sifaq.3! Since he does not clarify
the type of his rational proof nor carefully construct it, the question is how
this proof should be categorised according to the two types of valid reasons in
Imami legal theory, namely independent and dependent reasons. It seems that
MuntazirT's proof is based on independent rational reasoning, though it can
also be constructed as dependent reasoning. To address the construction of
this proof, I shall analyse it according to both types of rational reasoning, which
will allow for the assessment of its validity. Before reconstructing the proof, the
following point should be noted. As indicated, Muntazirl provides this proof
for the prohibition of liwat and sihaq. However, there does not appear to be
a specific element in this proof which exclusively restricts it to these cases.
Therefore, concerning the present study, I will reconstruct the proof regarding
homosexuality.

— Reconstruction of the proof based on independent rational reasoning:

1. Homosexual individuals (both gay men and lesbian women) who engage
in same-sex sexuality most likely will not marry a member of the oppo-
site sex.

2. By not marrying a member of the opposite sex, they will abstain from
procreation, and this could cause the extinction of humanity which in
turn leads to corruption.

approach on homosexuality (Alipour, “Shi‘a neo-traditionalist scholars and theology of
homosexuality”).

30  al-Muntaziri, Kitab al-hudid, 145.

31 Ibid., 166.
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3.  According to a definitive reason, any corruption must be forbidden.

4.  Therefore, homosexuality, which may cause the extinction of humanity
and thus corruption, must be forbidden.

5.  Given the principle of mulazama, there should accordingly be a legal
ruling (regulated by the Islamic lawgivers) prohibiting homosexuality in
Islam, too.

— Reconstruction of the proof based on dependent rational reasoning:

1. Concerning Islamic revelatory teachings, abstaining from procreation
could cause the extinction of humanity which in turn leads to corrup-
tion. Thus it must be prohibited as of the Qur’an32 and sunna.3?

2. Given the principle of mulazama, a definitive reason decrees that any
prerequisite act (mugaddima) which may cause the extinction of human-
ity and thus corruption (dhi l-muqaddima) should also be prohibited.

3. Homosexuality may cause the extinction of humanity and thus corrup-
tion, as homosexual individuals most likely will not marry a member of
the opposite sex and thus will abstain from procreation.

4.  Therefore, homosexuality should be prohibited in Islam according to
reason.

The difference between the two reconstructions of Muntazir1’s proof is that in

the first form of the proof all the premises are from reason, while the second

version of the proof is based on a premise (namely premise 1) which comes
from the revelatory sources, not from reason. However, this point does not
seem to be significant for the nature of the argument, unless one wishes to
reject the accuracy of the premise pertaining to the prohibition of abstaining
from procreation and the extinction of humanity (namely premise 2 in the
first version and premise 1in the second). This means that regarding the recon-
struction of the proof according to dependent reasoning, to argue against the
accuracy of premise 1, one is required to critique the traditional understanding
of verses or ahadith applied to advocate for this premise in Islam and to pro-
pose an alternative interpretation for such Islamic textual evidence. However,
according to independent reasoning version of the proof, the critic is required
to provide counter-arguments from reason against premise 2.

32 See, for example, Q. 29:29. According to this understanding of verse 29:29, the Qurianic
concept of “tagta@n al-sabil” implies those people who abstain from procreation which
causes the vile consequence of the extinction of humanity (see al-Tabatba’i, al-Mizan,
16:123).

33  See, for example, al-Hurr al-‘Amili, Tafsil was@il al-shia, 20: 333. Given such ahadith, liwat
and sihaq would cause Muslims to abstain from procreation, and thus the extinction of
humanity.
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Premises 2 and 1 in the first and second formulations of the proof imply
that abstaining from procreation, and the extinction of human race, cause
corruption on earth, and thus the procreation of humans must be continued.
It appears that these premises are not correct, at least as a rational premise.
Several moral philosophers and environmentalists have argued against this
assertion that human offspring must be continued.3* These scholars and activ-
ists, whose approach is known as anti-natalism, advocate the fact that humans
should refrain from procreation for both ethical and environmental reasons.
Although I firmly believe in anti-natalism, I shall not examine Muntaziri’s
proof from this perspective. Instead, I assume that the desirability of the con-
tinuation of offspring and procreation of humans is a sound premise. However,
the proof, in my view; is still inconclusive.

In fact, this proof, in both potential reconstructions, implicitly assumes that
if homosexuality is allowed, all individuals would be attracted to same-sex
mates rather than the opposite sex. Therefore, the human race would be endan-
gered by homosexual behaviour. This assumption seems to be historically and
scientifically incorrect. Various studies of the history of human same-sex sex-
ual behaviour, whether of classical or medieval same-sex sexual relationships
or of modern homosexuality, demonstrate that there was no period of time
when all or the majority of humankind was only attracted to same-sex mates.?>
According to these studies, people who engaged in same-sex sexual practice or
homosexuality have always been minority groups in their societies. It is hard to
imagine a time in the future when all, or the majority of, individuals will turn
to homosexual behaviour.

Moreover, in line with the scientific research, such as the Kinsey scale,
Storms scale, and Klein scale, humans’ sexual orientations vary enormous-
ly.36 Homosexual desire is one of many different desires which can be seen
among humans. Therefore, it is not feasible to hold that permitting homosex-
uality would suddenly lead to a massive change in scientific results by turning
all individuals into homosexuals. Therefore, homosexuality does not seem to
endanger procreation, and thus would not cause the extinction of the human
race on earth.

34 See, for example, Benatar, The Human Predicament; Benatar and Wasserman, Debating
Procreation; Cabrera, A Critique of Affirmative Morality; “The Voluntary Human Extinction
Movement.”

35 For classical studies see, for example, Boswell, Christianity, Social Tolerance, and Homo-
sexuality; Dover, Greek Homosexuality; and Williams, Roman Homosexuality. For studies
on modern homosexuality see Weeks, Coming out and What is Sexual History.

36 Kinsey, Pomeroy, Martin, and Gebhard, Sexual Behavior; Storms, “Theories of sexual ori-
entation”; Klein, “Sexual orientation.”
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However, one might support Muntazir's proof by noting that prevent-
ing human procreation, whether entirely or partially, is forbidden in Islam.
Although homosexuality would not cause the extinction of the human race, it
would reduce the possible number of humans living on earth. This is because
homosexual individuals who are attracted to same-sex mates most likely
would not marry the opposite sex, and thus would not participate in procrea-
tion. Therefore, they would partially prevent human procreation, which is for-
bidden in Islam.

This proof implies that all Muslim individuals (males and females) must
marry and have procreative sexual relationships. However, Islamic teachings
are not in accord with this implication. Concerning Islamic law, which is gen-
erally accepted by Imami jurists, including Muntaziri, although marriage is
strongly encouraged in Islam, it is not obligatory.3” This means individuals
who, for whatever reasons, decide not to marry in their lives are not consid-
ered by Shi‘i jurists to be committing sinful behaviour. In addition, in the case
of marriage, procreation is encouraged but not obligatory according to the
ahadith from the Prophet and Imams.38 This is why a great number of Imami
jurists, including Muntaziri, uphold that using contraceptives for abstaining
from procreation is allowed in Islam.3?

Finally, thanks to modern technology, procreation outside of sexual inter-
course has been made possible through gamete (sperm and egg) donation
or third-party reproduction. This is an ongoing debate in contemporary Shi'‘i
legal scholarship whether this new technology for procreation is permissible.
Several jurists have issued fatwas legalising it in some occasions.#® For exam-
ple, Ayatallah Sistani in response to a query on this matter states: “this method
[sperm donation and third-party reproduction] is permissible by nature (f
nafsih)"* However, in his view, using this method is permissible if those indi-
viduals, who want to share their sperm and egg outside sexual intercourse, are
already married. Ayatallah Makarim Shirazi also issues a similar fatwa provid-
ing the same prerequisite. Ayatallah Safi Gulpaygani, too, permits using this

37  Muntaziri, Risala-yi tawdih al-masa’il, 459.

38  al-Hurr al-Amili, Tafsil wasa’il al-shi‘a, 14: 355—60.

39 Sistani, Risala-yi tawdih al-mas@’il; al-Gulpaygani, Majma“ al-mas@’il, 2: 189; al-Khu1,
Minhdj al-salihin, 2: 284; and Muntazir, Risala-yi tawdih al-masa’il, 483—84. On the Islamic
position on contraception, see Musallam, Sex and Society in Islam.

40  To find several of such fatwas, see “Hukm-i shar‘i-yi rahim.” For Shi‘i perspectives on sur-
rogacy, see Aramesh, “Iran’s Experience with Surrogate Motherhood”; Abbasi-Shavazi,
Inhorn, Razeghi-Nasrabad, and Toloo, “The Iranian ART Revolution.” Also see Shabana,
“Foundations of the Consensus against Surrogacy” and Muaygil, “Reexamining the Prohi-
bition of Gestational Surrogacy in Sunni Islam” for Sunni attitudes on surrogacy.

41 See “Hukm-i shar‘i-yi rahim”.
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technique on condition that it should not be accompanied by unnecessary
touching and seeing the genitalia of a person who is not your husband or wife.
Concerning the legitimacy of temporary marriage (mut‘a) in Imamiyya, it is
practical for a gay man or lesbian woman to temporarily marry a person with
whom they want to share sperm or egg without having engaged in any sexual
intercourse. With this new method, not only would homosexuality not cause
humans to refrain from procreation but homosexual Muslims, if they wish, also
will be able to have their own biological children by using the new techniques.
In this way, homosexual Muslims can indeed participate in the continuation of
the human race on earth.

4.2 Homosexuality and the Purpose of Creation

Muntazirl provides a similar proof concerning human offspring, though with

a slightly different conceptualisation of this issue using the notion of the pur-

pose of creation.*? This proof appears to use independent rational reasoning

and can be reconstructed as the following:

1. Each desire, including sexual desire, was created for a specific purpose.

2. The purpose of sexual desire is to engage in procreation, and thus to con-
tinue human offspring on earth.

3. Any deviation from the purpose of sexual desire ultimately causes cor-
ruption in human society, and thus must be forbidden according to a
definitive reason.

4. Homosexuality does not fulfil the purpose of the creation of sexual desire,
namely procreation and the continuation of human offspring on earth.

5.  Therefore, homosexuality ultimately causes corruption in human society,
and thus must be forbidden according to a definitive reason.

6.  Given the principle of mulazama, there should accordingly exist a legal
ruling (regulated by the Islamic lawgivers) prohibiting homosexuality in
Islam, too.

It should first be recalled that Muntaziri provides this proof for liwat, but, as

seen, it can readily be applied to the case of homosexuality. This proof would

be conclusive on the prohibition of homosexuality if there were no problems
in its premises. However, premises 1 and 2 in the proof do not seem correct.

Premise 1 implies that every desire has a unique purpose in creation, and

according to premise 2, the unique purpose of the creation of sexual desire

is to engage in the procreation and continuation of humans on earth. There
appears to be an agreement among humans, in particular between religious
individuals, that one main purpose of sexual desire is procreation. However,

42 Muntaziri, Pasukh bi pursishha-yi din, 486.
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there is consensus neither in secular nor in religious discourses that procre-
ation is the unique purpose of sexual desire.*3 Sexual desire in modern dis-
course has other functions in addition to procreation, such as representing
passion and love as well as the pleasure of the two individuals who engage in
sexual relationships.## In fact, procreation is not necessarily the most impor-
tant function of sexual behaviour in modern human society, particularly since
the invention of modern technology which allows procreation outside of sex-
ual intercourse, as indicated in the previous proof.

In classical religious discourse, although procreation is counted as the main
purpose of sexual behaviour, it is surely not regarded as the only purpose.*> For
example, in Christianity, Thomas Aquinas (d. 1274), perhaps the most promi-
nent Christian theologian, upholds this approach that sexual practice in order
to receive pleasure and express love and companionship is permissible.#6

43 For instance, in Christianity a range of perspectives on this issue can be observed. In fact,
there is a significant shift in Christian teachings on marriage liturgies over time. In the
Church of England Book of Common Prayer, the section on “The Form of Solemnization of
Matrimony,” marriage was generally conceived as follows:

“First, it was ordained for the procreation of children, to be brought up in the fear and
nurture of the Lord, and to the praise of his holy Name. Secondly, it was ordained for a
remedy against sin, and to avoid fornication; that such persons as have not the gift of con-
tinency might marry and keep themselves undefiled members of Christ’s body. Thirdly, it
was ordained for the mutual society, help, and comfort, that the one ought to have of the
other, both in prosperity and adversity.”

By contrast, in the Church of England Common Worship section on marriage service mar-
riage has been described as the following:

“Marriage is a gift of God in creation through which husband and wife may know the
grace of God. It is given that as man and woman grow together in love and trust, they
shall be united with one another in heart, body and mind, as Christ is united with his
bride, the Church. The gift of marriage brings husband and wife together in the delight
and tenderness of sexual union and joyful commitment to the end of their lives. It is given
as the foundation of family life in which children are [born and] nurtured and in which
each member of the family, in good times and in bad, may find strength, companionship
and comfort, and grow to maturity in love (see The Church of England Common Worship:
“Marriage Service”).”

44  See Soble, Sexual Investigations.

45 See Cornwall, Un/Familiar Theology, chap. 5.

46 See Milhaven, “Thomas Aquinas on Sexual Pleasure”; Pickett, “Natural Law and the
Regulation of Sexuality”. It is significant to note that Aquinas also conditioned legitimate
sexual pleasure and love between married couples to generative sex (see Pickett, “Natural
Law and the Regulation of Sexuality,” 41). According to this condition, the only morally
accepted sexual act would be vaginal sexual intercourse between a couple of the oppo-
site sexes in order to be generative. This raises the question of what judgement should
be made if a given couple of the opposite sexes practise sexual intercourse while using
contraceptives or they are sterile. It seems that Aquinas’s approach and his proof on the
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Although producing legitimate offspring in Aquinas’s view is the main purpose
of human sexual behaviour, it is not a unique function of having permissible
sex. Therefore, it seems that, according to Aquinas, two married individuals
could engage in vaginal sexual relationships in order to express their passion-
ate love to each other and to receive pleasure out of their sexual practice. This
is why the sexual practice of married couples (for pleasure or love) where one
or both individuals is barren or sterile is thought to be morally and religiously
legitimate in Aquinas’s view.*

In classical Islamic discourse, al-Ghazali, one of the most respected Muslim
theologians of the eleventh and early twelfth centuries, suggests that seeking
pleasure from sexual practice is indeed permissible in Islam, even though legit-
imate sexual behaviour, in his view, should essentially aim for procreation.*®
Al-Ghazali states,

I swear that there is another wisdom for [the creation of] sexual desire
(shahwa) rather than the duty of procreation. According to this wisdom,
sexual desire [and practice]| provides a pleasure, which if continued,
there would be no pleasure comparable with it. The [sexual] pleasure is a
telltale sign of the promised pleasures of the Paradise.*?

purpose of sexual desire and behaviour have been a matter of dispute among Christian
theologians ever since (see, for example, Boswell, Christianity, Social Tolerance, and
Homosexuality; Finnis, “Law, Morality, and ‘Sexual Orientation”; George, In Defense of
Natural Law; Weithman, “Natural Law, Morality, and Sexual Complementarity”).

47  However, more recently a number of theologians have returned to the original Christian
view (see Song, Covenant and Calling). That is, that marriage should be regarded differ-
ently from a mere relationship, as couples are open to procreating in the former, while in
the latter, whether it happens between same-sex couples or heterosexual partners, there
is no openness to procreation. Therefore, these scholars hold that the mere relationship
should be identified differently but not as a marriage (an extensive discussion and criti-
cal reflections on this recent approach can be read in Cornwall, Un/Familiar Theology, in
particular, chaps. 2 and 5). It should also be noted that Aquinas, seemingly based on the
same kind of logic, argues that fornication, namely unmarried sex between a man and
a woman, is a lesser sin than, say, masturbation or same-sex sexual behaviour, because
procreation (allegedly the natural end of sexual intercourse) is, at least, possible in forni-
cation while masturbation or same-sex sexual relationships are not potentially open to
procreating (Aquinas, Summa Theologiae 11-11: 154, a.12). Ali presents a similar analysis of
al-Ghazali on the issue of enslaved concubines (Ali, Sexual Ethics and Islam, xxvi). This,
as some scholars argue, would lead to a distasteful situation whereby the rape of a woman
by a man is a lesser sin than masturbation (see Cornwall, Un/Familiar Theology).

48 al-Ghazali, kimiya-yi sa‘adat, 1:304.

=>c

49 al-Ghazali, Thya’ ‘ulum al-din, 4:108.
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The post-classical Shi‘i scholar al-Fayd al-Kashani also made a similar note to
al-Ghazali’s.>® Moreover, as per the Shi‘i position, he remarks that temporary
marriage has been regulated in Islam solely for the sake of pleasure from sex-
ual intercourse.?! Contemporary Imami jurists often pursue the same logic
and agree with non-procreative purpose of sexual practice, such as seeking
pleasure. As elaborated in the previous proof, they widely permit the use of
contraceptives, which indicates that married couples may legitimately prac-
tise sex solely for pleasure. Moreover, as explained in the same proof, sterile
couples can also have legitimate sexual relationships according to Shi‘i jurists.
This means that sterile couples’ sex, which is only based on pleasure or pas-
sionate love is permissible in Islam. Given this point, although homosexual
sexual behaviour does not fulfil the purpose of procreation, it can definitely
express passionate love and sexual pleasure of same-sex couples. Thus, it is not
a deviation from the purpose of sexual desire and sexual practice. Therefore,
this proof also appears inconclusive.

4.3 Homosexuality and the Natural Law Argument

Perhaps the most popular proof against same-sex sexual behaviour through-
out history is the natural law argument, according to which same-sex sexual
practice is deemed unnatural. Several philosophers and theologians, such as
Plato, Aristotle, Aquinas, and Kant, argued against same-sex sexual practice
by virtue of natural law.52 Roman Catholic popes, such as Pope John Paul 11,
also argued through this line of reasoning to confine marriage as a relationship
only between a man and a woman.>3 This proof can be detected in Shi‘i legal
debates. Although they do not always address it explicitly, a very few jurists
have briefly referred to the natural law to argue either against /iwat or against
homosexuality. However, they did not explain how the natural law argument
can be applied against liwat or homosexuality concerning reason in Imami
legal theory.5*

50  al-Fayd al-Kashani, al-Mahajja al-bayda’, 3: 63.

51 Ibid., 3: 76.

52 Meyers, The Moral Defense of Homosexuality; George, In Defense of Natural Law.

53  Pope John Paul 11, “The Norm of Humanae Vitae Arises.”

54  Muntaziri, Pasukh bipursishha-yi dini, 487; Kadiwar, “Pursish wa-pasukh-i huqag-i bashar.”
To be fair to Kadiwar, it is necessary to mention that his approach towards homosexuality
has changed several times, and what is mentioned in the text does not necessarily rep-
resent his current view on homosexuality (To find a comprehensive debate on Kadiwar’s
shifting approaches on homosexuality, see Alipour, “Shi‘a neo-traditionalist scholars and
theology of homosexuality”).
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The natural law argument has been presented in various ways by different
philosophers and theologians. However, as far as this study is concerned, it
is significant to note whether this proof can meaningfully be articulated as
either version of the rational reasoning accepted in Imami legal theory, namely
independent or dependent. It appears that this proof can be formulated as an
independent reason. The following is a construction of this proof:

1. Homosexual behaviour is unnatural.

2. Unnatural behaviours ultimately cause corruption in human society, and
thus must be forbidden according to a definitive reason.

3.  Therefore, homosexuality ultimately causes corruption in human society,
and thus must be forbidden according to a definitive reason.

4.  Given the principle of mulazama, there should accordingly also exist a
legal ruling (regulated by the Islamic lawgivers) prohibiting homosexual
behaviour in Islam.

Both premises 1 and 2 in this proof have been critiqued by scholars. In terms

of premise 2, one might apply G.E. Moore’s naturalistic fallacy which is con-

cerned the “is-ought problem” of David Hume, and argue that, even if unnat-
ural behaviour is bad/evil this does not rationally conclude that it must be
forbidden.5% The naturalistic fallacy has been a matter of dispute ever since it
was introduced by Moore, and for this proof to be conclusive, it has no choice
but to face the fundamental challenge that the naturalistic fallacy imposes.56

However, I will not object to this proof by challenging premise 2. My main con-

cern here is to examine premise 1 of the proof.

Premise 1 holds that “homosexual behaviour is unnatural.” The question, as
it has been frequently asked by critics, is what does the concept of “unnatural”
imply in this premise. There are several possible meanings for “unnatural” that
scholars who have argued against homosexuality by this proof have usually
explicated. For example, it might mean that homosexuality is unhealthy, and
thus should be considered as a sickness, or that it is an unusual or uncom-
mon phenomenon, or that homosexuality has not been found among other
species.5”

55 See Grant, “The Naturalistic Fallacy.”

56 See Moore, Principia Ethica, chap. 1,1-23.

57 If the term “unnatural” is understood as a sickness, then, unlike in premise 2, it cannot be
asserted as morally bad. However, if we consider “unnatural” as “unusual’, this can make
sense as homosexual people, compared to heterosexual individuals, are the minority. In
this case, however, premise 2 again would not be correct as there are other phenomena
among humans which are unusual or in a minority position, such as asexual individuals or
left-handed people, but they hardly can be considered as morally bad (Dynes, “Nature and
the Unnatural,” 2: 879-81). Finally, if unnatural in this proof means that homosexuality
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However, it appears that the most sophisticated notion of the term “unnat-
ural” in this argument, as several advocates of the proof, such as Aristotle,
Aquinas, and Kant emphasise, is that every desire and practice has a specific
purpose or function.>® When such a specific purpose or function of a given
desire and practice is fulfilled, it should be regarded as natural, otherwise it is
unnatural. The purpose or function of sexual desires and behaviours is to result
in procreation within the confines of marriage. Any sexual desire and practice
which does not fulfil this purpose or function should be deemed unnatural
and as leading to morally vile behaviour. According to Aquinas, sexual practice
can be seen good if it is potentially generative and performed in legitimate
marital relationships. Pickett notes that in contemporary natural law theories,
which are a combination of Aristotle’s, Aquinas’s, and Kant’s approaches, the
two factors of marriage and integration of the self are essential to the natu-
ral law position on sexuality.5° This is because through marriage, meaning-
ful sexual relationships may happen which are compatible with the purpose
and function of sexual behaviour, namely procreation, and at the same time,
this meaningful sexual behaviour leads to the integration and completion
of those partners who engage in legitimate sexual relationships. Integration
may only happen through heterosexual marriage, because, according to the
Kantian notion of the categorical imperative (kategorischer Imperativ), the
only way that sexual practitioners can consider themselves and their partners
as the essential purpose, not only as a means, to fulfil their sexual appetites,
is through a legitimate heterosexual marriage. Therefore, a heterosexual mar-
riage results in a true integration of the self.

Pickett extensively argues against this new version of the natural law argu-
ment. He reminds the advocates of the natural law argument that, alongside
procreation, they must not disregard other functions of sexual behaviour, such
as receiving pleasure and expressing passionate love and companionship.
Otherwise, childless heterosexual marriage, when one or both partners are
sterile, should not be permissible, assuming this understanding of the natural

has not been found in other species, it is simply wrong, as scientific studies have con-
firmed that there are other animals, such as penguins and chimpanzees, which exhibit
same-sex sexual behaviours (Denniston, “Ambisexuality in animals”; Bagemihl, Biological
Exuberance). There are still other possible meanings for the concept of “unnatural” in this
proof. For instance, it might mean it is a manufactured or an invented phenomenon, or
it might mean human homosexuality cannot be found in nature. The latter meaning is
refuted by observing homosexual behaviour among humans, which means this law about
nature is wrong. Regarding the former, it is clear that not every manufactured phenome-
non is morally bad (see Meyers, The Moral Defense of Homosexuality).

58 See Finnis, “Law, Morality, and ‘Sexual Orientation”; George, In Defense of Natural Law.

59  Pickett, “Natural Law and the Regulation of Sexuality,” 42—43.
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law, and they do not believe that such marriage is impermissible. Therefore,
as Pickett remarks, they can accept homosexual marriage (given that these
scholars only allow sexual practice within a marital boundary) and treat it in
the same way as that of sterile couples. Moreover, as Pickett correctly notes,
contrary to the Kantian assumption, homosexual couples can integrate them-
selves through their sexual relationships, meaning that homosexual couples
can have passionate love so that they see each other as the essential end, not
only a means for their sexual release. Therefore, although homosexual couples
cannot have biologically generative sexual relationships, they can readily fulfil
the two requirements of marriage and integration, and hence, the completion
of sexual purpose or function can be fulfilled by same-sex couples as by gener-
ative and non-generative heterosexual couples.

Regarding the Islamic scholarship on licit sexual behaviour, in addition to
the sexual behaviour of non-procreative sterile couples, the legitimate use of
contraceptives by heterosexual couples, which is often accepted by Imami
jurists as demonstrated in the two former proofs, provides another example
of non-procreative legitimate sexual relationships. In both cases, the purpose
or function of sexual behaviour in such married couples is to receive pleasure
and express their passionate love. This function, as explained earlier, exists in
same-sex sexual behaviour, too, although the legitimacy of homosexual mar-
riage in Islam still needs to be argued. This discussion shows that premise 1,
which assumes homosexual behaviour is unnatural, meaning that it is not
used for its purpose or function, is simply not correct, and thus the proof again
seems inconclusive.

4.4 Homosexuality and Private and Public Morality

Another proof which Muntaziri and Kadiwar have briefly provided against

liwat and homosexuality, respectively, is about how these should be seen as

unethical behaviours and public immoralities.8® This proof also appears to be

a form of independent rational reasoning. Here is my reconstruction of the

proof in regard to homosexuality:

1. Homosexuality results in unethical behaviours both privately and
publicly.

2. Unethical behaviours are vile (gabih), and thus must be forbidden
according to a definitive reason.

3. Therefore, homosexuality must be forbidden according to a definitive
reason.

60 Muntazirl, Pasukh bi pursishha-yi dini, 486-87; Kitab al-hudid, 145; and Kadiwar, “Huqiiq-i
aqalliyyat-i jinsi”
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4.  Given the principle of mulazama, there should accordingly exist a legal
ruling (regulated by the Islamic lawgivers) prohibiting homosexuality in
Islam, too.

Several studies and the reality of the societies in which homosexuality is legal-

ised convincingly illustrate that premise 1 is not accurate. Regarding this proof,

MuntazirT’s and Kadiwar’s main concern on the subject of liwat and homosex-

uality is that these phenomena can possibly damage private and public moral-

ity. Although these two scholars do not explicitly elucidate how they could do
so, Muntazirl briefly indicates that /iwat may corrupt individuals and public
moral behaviours by endangering the institution of marriage and the family.5!

However, such concerns relating to the effects of homosexuality are apparently

baseless. First, there are enough academic studies to persuasively demonstrate

that homosexuality does not endanger private or public morality.6? This issue
has been extensively discussed by Meyers.63 He eloquently examines the
proofs against homosexuality and homosexual rights on the grounds of their
opposing public morality. Meyer convincingly advocates that no such reason-
ings are strong enough to stand against homosexual rights. Moreover, in socie-
ties such as the Netherlands and Canada where homosexuality is legalised, to
my knowledge, there have been no validated reports that private or public val-
ues are in danger solely based on the legalisation of homosexuality. In contrast,
these societies, to my understanding, are more likely to be making progress in
increasing public morality, at least when it comes to commonly accepted pub-
lic virtues, such as tolerance, justice, and equality. As such countries already
tolerate homosexual people and accept their rights, particularly the rights for
same-sex unions, it appears that these societies, at least legally, uphold the
equal rights of homosexual and heterosexual people.

Furthermore, homosexuality, unlike in MuntazirT’s proof, is dangerous nei-
ther for the institution of marriage nor for the family. In fact, by extending
the scope of marriage to same-sex unions, as a number of studies, including

61  Muntaziri, Pasukh bi pursishha-yi dini, 487.

62 See, for example, Cocks, “Conspiracy to corrupt public morals”; Meyers, The Moral Defense
of Homosexuality; Minter, “Sodomy and Public Morality.” From this perspective, one may
argue that Kadiwar is incorrect when he places homosexuality in the same category as
violent sex, mass suicide, gang rape, and child sacrifice and goes on to conclude that since
Islam does not accept any of the latter it does not accept homosexuality either. This is
because, although there are clearly ethical reasons to forbid violent sex, mass suicide,
gang rape, and child sacrifice, there are, as demonstrated in the present study, no such
ethically justified grounds to prohibit homosexuality. Kadiwar also has not presented
any proof on this matter from an ethical perspective other than those discussed in this
chapter.

63  Meyers, The Moral Defense of Homosexuality, chaps. 8 and 9.
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the present research, suggest, those homosexual Muslims who seek Islamic
marriage potentially empower the institution of marriage.5* Moreover, as elab-
orated in the first proof, modern technology has made it possible for homo-
sexual couples to have and raise their own biological children if they wish.
According to at least some Shi‘i jurists, as addressed in the first proof, using
the modern technology of reproduction is, in some occasions, permissible in
Islam. If not, homosexual couples can adopt children. Therefore, an integrated
modern family with two same-sex partners and with children can be shaped
through same-sex unions. Hence, unlike the traditional understanding of mar-
riage and family in Islam, homosexuality may expand the meaning of these
two concepts, and thus empower, not endanger, them.

5 Conclusion

This chapter dealt with two types of the jtihadic proof—ijma‘(consensus) and
‘aql (reason)—which contemporary Imami jurists have applied or potentially
could apply against homosexuality. It became clear that, according to modern
Shi‘i legal theory, jima‘, unlike the Qur’an, the sunna, and ‘aql, is not an inde-
pendent means of argumentation for deriving Islamic legal rulings. It might
only be of value if it uncovers a view of an infallible Imam on a given subject.
Although the consensus in such case would be authentic, it would be viewed
a case of sunna as it discovers or reports the opinion of an infallible Imam.
However, as Shi‘i legal theorists note, such consensus hardly happens, and it
certainly did not occur in the case of homosexuality.

Although there are several proofs from reason which can potentially be
applied against homosexuality, Imami scholars have not yet engaged in this
debate. I hope that this current study provides Shi‘i jurists with the basis they
need to participate in this scholarship—a participation which might ulti-
mately open a productive dialogue between Muslim reformists and (neo-)tra-
ditional scholars.

Nevertheless, a few Imami jurists such as Muntaziri and Kadiwar have briefly
provided proofs against liwat and homosexuality, respectively, from reason.
The critical examination of such proofs, as presented in this chapter, verifies
that none of these proofs can convincingly demonstrate that homosexuality is
prohibited in Islam. Among the proofs that both jurists have provided against
same-sex sexuality, there is a brief indication of homosexuality as a disease

64 See, for example, Jahangir and Abdullatif, Islamic Law and Muslim Same-Sex Unions and
“Same-sex unions in Islam”; Kugle, Homosexuality in Islam.
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or, more precisely, of same-sex sexual practices which may cause dangerous
diseases. These are long-standing concerns which became even stronger when
the issue of modern homosexuality heated up in the West in the late 1960s,
and even more during the crisis and epidemic of HIV-AIDS in the 1980s and
1990s.55> Muntazirt and Kadiwar, referring to allegedly scientific and medical
studies, also assert that same-sex sexual behaviour causes epidemic diseases,
endangering the individuals who engage in same-sex sexuality as well as oth-
ers. Kadiwar even remarks that same-sex sexual practice may harm the body
of a passive partner.56

First, it should be noted that I did not discuss this point earlier while inves-
tigating rational proofs against homosexuality, as it can hardly be categorised
as a definitive reason validated in Shi‘i legal theory. However, a brief response
to this proof would be as follows. A great number of scientists, including
psychologists, psychiatrists, and physicians, in most parts of Europe, North
America, South Africa and in some parts of South America and Asia, have
widely accepted homosexuality as one of many non-pathological sexual behav-
iours which can be seen among humans. Hence, they no longer consider it as a
disease. The American Psychological Association (ApA) admitted that catego-
rising homosexuality as a disease was a mistake. Therefore, the APA removed
homosexuality from the list of mental illnesses in 1974.57 Moreover, currently
there are enough academic studies to powerfully show that homosexuality per
se does not cause any specific disease which may put homosexual people or
public health in danger.58 In addition, Kadiwar’s concern that homosexuality
may possibly harm the body of a passive partner can be eliminated by noting
that, based on Imami ijtihad, preventing a subject from possible harm is neces-
sary in Islam only when it is associated with the afterlife. However, it is highly
disputed whether there is any Islamic ruling maintaining that worldly possible
harms must necessarily be prevented.®® Moreover, there is also no reliable sci-
entific evidence that same-sex relationships per se harm the body of a passive
male or female partner. Therefore, there should not be an Islamic obligation to
avoid homosexuality due to this concern that it may possibly harm the body
of a passive partner.

65 See Weeks, The World We Have Won.

66  Muntaziri, Pasukh bi pursishha-yi dini, 487; Kitab al-hudud, 145; and Kadiwar, “Huquq-i
aqalliyyat-i jinsi”

67  See “Sexual Orientation and Homosexuality.”

68  Bulffie, “Public Health Implications of Same-Sex Marriage”; Cabaj and Stein, Textbook of
Homosexuality and Mental Health; Meyer and Northridge, The Health of Sexual Minorities.

69  See al-Khi'i, Misbah al-usul, 2: 287.
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The study so far has demonstrated that there are no compelling proofs
against homosexuality in Islamic sources at the first level of the argumenta-
tion established in the modern Shi‘i jtihad, namely the Qur'an, sunna, ijima
and agql. Based on this methodology, as explicated in Chapter 2, when there is
no evidence for or against a given topic at the first level of jtihad, then Imami
jurists need to move on to the second level of ijtihadic argumentation called
adilla figahatiyya—that is, the level of procedural principles (usul ‘amaliyya)
and legal maxims (gawa‘id fighiyya)—and see whether they can find any proof
for or against the topic, which, in the current study, is homosexuality. This issue
will be investigated in the next chapter.



PART 3

Homosexuality through
the Lenses of Modern Shi‘ Ijtihad:
Investigating Practical Solutions






CHAPTER 7

Homosexuality, Procedural Principles,
and Legal Maxims

1 Introduction

This study thus far has confirmed that homosexuality is not addressed in the
primary Islamic sources. As explored in Chapters 4 and 5, there are neither
explicit nor implicit statements in the Qur'an or sunna against homosexual-
ity. Moreover, Chapter 6 concluded that the potential rational proofs against
homosexuality are either defective or inconclusive. As a result, it appears that
Imami jurists are not necessarily able to derive the actual legal ruling on homo-
sexuality at the firstlevel of ijtihadic process, namely the level of ijtihadic proofs
(adilla ijtihadiyya). Concerning the modern Shi‘i paradigm of ijtihad, when a
given topic, such as homosexuality, has not been addressed in the jitihadic
sources, then jurists should move on to the second level of jjtihad. This level
includes various rules called procedural principles (usu! ‘amaliyya) or juristic
proofs (adilla figahatiyya). The goal of ijtihad on this level is to specify Muslim
individuals’ positions on a given topic and to explore the ways in which they
should address this problem in practice. Therefore, a legal ruling derived from
procedural principles at the second level does not imply an actual legal ruling
(hukmwagqi), but rather an apparent legal ruling in practice (al-hukm al-gahirt
al-‘amalr). The need for such principles, as al-Ansari notes, emerges when a
mujtahid, after searching and examining all the primary sources, holds that
an actual legal ruling for a given topic is still dubious/doubtful (ma‘a [-shakk).!
Thus, legal rulings derived from such principles may only be applied in topics
where no actual legal rulings on those topics can be found.

As noted in Chapter 2, in current Shi‘i legal theory, apparent legal rulings
in practice are based on four major procedural principles: asalat al-baraa
al-sharyya (priority of divine exemption), asalat al-ihtiyat al-sharyya (pri-
ority of divine precaution), asalat al-takhyir (priority of optional choice), and
asalat al-istishab (priority of presumption of continuity). Al-Ansari argues
that these four principles are the only applicable procedural principles.? To
make sense of his position, he elaborates that when an actual legal ruling on

1 al-Ansan, Far@’id al-ustl, 2:10-11.
2 Ibid,, 2:14.
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a topic is doubtful, there are three possibilities: (1) the topic has either had a
previous definitive legal ruling that is currently being reconsidered, (2) it has
not had a previous definitive legal ruling, or (3) its previous legal ruling has
not been considered at all. In the first case, the principle of asalat al-istishab
should be applied. In the latter two cases, there are two possible options: either
the application of the asalat al-ihtiyat is contingent, or this principle cannot
be enforced. In cases where this principle cannot be enforced, the asalat
al-takhyir is applicable. However, with regard to the possible application of the
asalat al-ihtiyat, there are again two possible options: either there are existing
reasons or scriptural indicators implying a hereafter punishment (‘igab) for
those disobeying the actual legal rulings which are currently doubtful, or no
such indicators exist. In the latter case, the asalat al-bar@’a should be practised,
whereas in the former, the asalat al-ihtiyat is applicable.

Generally speaking, there are two possible doubtful situations: an actual
legal ruling on a specific topic is doubtful either because there is doubt about
the types of the legal duty (taklif) itself on this topic, or the object of duty
(muta‘allaq al-taklif or mukallaf biki) is uncertain, even though the type of
duty on this case is already known. In brief, sometimes a mujtahid encounters
a case where, after all due consideration, it is not possible to specify the type
of legal ruling (whether obligatory, prohibited, encouraged, discouraged, or
permitted) that might apply to it. This happens when a mujtahid, after having
investigated the ijtihadic sources, is still not able to come to any conclusion on
the legal ruling of a given topic, say, the legal ruling on smoking tobacco. As
such, the mujtahid still cannot conclude whether the smoking of tobacco is
obligatory, prohibited, encouraged, discouraged, or just permissible. In other
situations, the mujtahid may already know that a specific type of legal ruling
on a topic exists. For example, the mujtahid knows that there is an obligatory
prayer on Friday, but it may not be possible to determine what is the specific
object (muta‘allaq) of this legal ruling; namely, whether the obligatory ruling
relates to mid-day prayer (zufr) or Friday prayer (Jum@). Therefore, the mujta-
hid may still be doubtful about the object of the obligatory prayer on Friday.3

Returning to the four procedural principles, when the type of legal duty is
doubtful (shakk fi [-taklif)—whether because of the lack of scriptural texts,
ambiguous texts, or contradictory texts; or due to lack of knowledge about an
actual case*—modern Imami legal theorists, unlike Shi‘i Scripturalists, often

3 Ibid, 2:17.

4 Therefore, the mujtahid wonders whether this case is obligatory or prohibited; whether it
is obligatory or encouraged, discouraged, or permitted; and whether it is prohibited or the
other three non-obligatory options.
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believe that the asalat al-bar@’a al-shar‘yya (priority of divine exemption)
should be enforced.> Application of this principle means that such cases are
permissible, though not obligatory or encouraged. For example, in the case of
smoking tobacco, the legal ruling per se is unknown as there is no clear scrip-
tural text on this matter. Therefore, the mujtahid has to decide whether the
smoking of tobacco is prohibited or permissible. Given the asalat al-baraa
al-shar‘iyya, the mujtahid would be able to specify the apparent legal ruling
that smoking of tobacco is permissible in practice. However, as noted by these
scholars, whenever the type of legal ruling is known but the object (muta‘al-
lag) of the legal ruling is doubtful—namely, in cases belonging to the object of
duty (shakk ft -mukallaf bihi)—then the asalat al-ihtiyat al-shar yya (priority
of divine precaution) should be enforced. For example, in the case of Friday
obligatory prayer, this principle should be applied because the existence of a
legal duty itself—obligatory prayer on Friday—is known, whereas the object
of the legal duty—whether the obligatory prayer is mid-day prayer or Friday
prayer—is unknown. Presuming this priority, Muslim individuals should exe-
cute both mid-day and Friday prayers on Friday to make sure that they have
certainly fulfilled the obligatory prayer which has been decreed for Friday.
However, this is the case if the doubtful object of legal duty is limited to a few
possibilities such as the aforementioned example. Otherwise, the next proce-
dural principle should be enforced.5

In contrast, asalat al-takhyir (priority of optional choice) is applicable
when: a. the type of legal ruling is known but the object of the legal ruling is
doubtful, while the doubtful object contains unconfined possibilities in which
observing the priority of precaution is not contingent or highly difficult so that
rational people (‘ugala’) do not follow such knowledge in practice. Imagine
an individual who knows that one of the numerous glasses containing liquid
in this room contains wine (assuming that consumption of wine is prohibited
in Islam) but the person does not know which one exactly—;” b. a given case
potentially carries two possibilities of obligation and prohibition, and there
is no received revelatory evidence determining which one should prevail. In
this situation, pursuing this procedural principle, the lawgivers leave all the

5 al-Ansar, Fara’id al-usil, 2: 19—20; al-Khurasani, Kifayat al-usil, 338. Though it goes with-
out saying, I emphasise that my account of the procedural principles here does not reflect
the nuances of such a profound and highly disputed debates in modern Shi‘i legal theory,
although it sufficiently serves the purposes of this study. To learn about this scholarship in
detail, readers should study the original works of modern Shi‘i legal theory as there is hardly
any literature on this topic in English.

6 al-Ansarl, Far@’id al-usul, 2: 277-80; al-Khurasani, Kifayat al-usul, 358—60.

7 al-Ansan, Far@’id al-usil, 2: 257-73.
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options in the hands of legal practitioners, and they are free to choose either
possibility, but not both.®

Finally, the principle of asalat al-istishab (priority of presumption of con-
tinuity) applies to the topic that had a previous definitive legal ruling but
now has become doubtful. Given the presumption of continuity, the person
should maintain adherence to the legal ruling in practice regarding anything
about which they were previously certain but then subsequently have come to
doubt whether it still persists; for example, when a person is certain that she
made ablution for morning prayer, but is uncertain whether she did anything
between the ablution and the mid-day prayers, such as taking a nap, which
would break the ablution. The presumption of continuity legally provides the
person with the ability to maintain adherence to the same preceding condition
of which she was formerly certain. Thus, in the case of ablution, the person
can maintain adherence to the existence of ablution until the time of mid-day
prayer in practice and pray without making a new ablution.®

In addition, there is another essential issue in legal theory concerning the
debate on whether a general legal ruling itself on a given topic or a specific
actual case in reality is doubtful. The former situation, that of a doubt per-
taining to a legal ruling (shubha hukmiyya), emerges when there are either no
revelatory indicators from the Qur’an or sunna on a given topic or when there
exist ambiguous or contradictory revelatory indicators on this topic. The latter
situation, which is doubt pertaining to an actual case (shubha mawdu‘iyya),
emerges when one cannot specify what the actual case is in reality. This situa-
tion could be illustrated using the previous example. Consider a glass contain-
ing aliquid, and one does not know whether it is water and hence is permissible
to drink, or wine, which would be prohibited according to Islamic law.1® Given
Shi‘i legal theory, the situation of doubt pertaining to an actual case is not con-
cerned legal theory; it is a matter of practice in reality and Muslim individuals
are required to approach such cases by enforcing the appropriate procedural
principles, using guidance from jurists. However, the former case of doubt per-
taining to a legal ruling is associated with jjitihad, and thus it needs to be inves-
tigated in legal theory.!!

Bear in mind that in addition to the jitihadic proofs and procedural princi-
ples, there are other rules called legal maxims (gawa'id fighiyya) that Imami
jurists often practise to derive legal rulings on any cases. In fact, exercising

al-Ansari, Fara’id al-usul, 2: 298; al-Khurasani, Kifayat al-usul, 355-57.
al-Ansari, Fara’id al-usul, 3: 9-10; al-Khurasani, Kifayat al-usiul, 384-85.
10 al-Ansari, Far@id al-usil, 2:18.
11 Ibid., 2:13-14.
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ijtihad on a case, concerning modern Imami jtihad, would not be complete
if mujtahids did not seek the enforceable legal maxims in their investigation.
Legal maxims consist of the general principles of figh that can comprehen-
sively or predominantly be applied to all of their related specifics. There are
many such legal maxims, some of which I will address in this chapter.

Legal maxims are principles derived from the expanded exercise of juristic
rules on various legal subjects and thus can be applied to various topics.1? Their
broad application explains why these maxims play such a significant role in
the establishment of Islamic law. According to Kamali,'® legal maxims are usu-
ally expressed in the form of very short statements expressing some principal
aims of law. They are typically derived from the Qur’an or sunna and have been
expanded by jurists in different periods. There are numerous legal maxims,
including the maxims of dominance (ga‘idat al-taslit),'* purity (al-tahara),’s
no harm and no retribution (@ darar wa-la dirar), the necessary elimination of
harm (al-darar yuzal),'® and necessity (al-idtirar).'

Even though Imamd jurists, like their Sunni counterparts, have commonly
enforced various maxims in their legal debates, the theoretical discussion of
legal maxims was not a high-priority concern of Imamis before the middle of
the twentieth century. That is when these scholars began to study the nature
of legal maxims more closely and to investigate the distinctions between such
maxims and principles concerning legal theory. Current Shi‘i scholarship dis-
cerns the difference between legal maxims and legal theory as follows.

12 See, for example, Laldin, Islamic Law; Rabb, Doubt in Islamic Law; Saiti and Abdullah, “The
Legal Maxims”; Zakariyah, Legal maxims in Islamic criminal law.

13 Kamali, Shari‘ah Law, chap. 7,141-61; and “Legal Maxims,” 80.

14 In accordance with this maxim, individuals have the right to or control over themselves or
their soul and bodies (anfus) and properties (amwal). Jurists consider this highly rational
and a rule that the Islamic lawgivers do not deny. But it is important to know that this
right in Islam is limited to all possessions that are considered as rational within humans
or within Muslim societies (al-Irawani, Duras tamhidiyya, 2: 104—-10; Makarim al-Shirazi,
al-Qawa‘id al-fighiyya, 2: 34—37).

15  This maxim implies that everything is pure or clean unless one knows definitely that
something is otherwise unclean (al-Irawani, Duriis tamhidiyya, 2: 44; Makarim al-Shirazi,
al-Qawa'id al-fighiyya, 2: 417-22).

16 According to this widely accepted principle in Islamic legal scholarship, Muslims are not
allowed to harm themselves or harm others; rather, they must take care of their own and
others’ lives, health, and property (al-Irawani, Duris tamhidiyya, 1: 89; Makarim al-Shirazi,
al-Qawa‘id al-fighiyya, 1: 54-59).

17  This maxim, which in its complete format is articulated as al-dararat tubihu [-mahzurat,
implies that necessities render impermissible or unlawful acts or behaviours permissible
or lawful (Muhaqqiq Damad, Qawa‘id-i figh, 4: 123-24).
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Legal maxims are in themselves legal rulings, whether actual or apparent,
that are derived from the various Islamic sources, in particular the Quran
and sunna. These maxims manifest general principles that are directly appli-
cable to their related particulars. The principles established in legal theory
(usul al-figh), in contrast, are general principles constructed by legal theorists
to derive legal rulings from the primary sources of ijtihad. For example, the
principle of purity (qa‘idat al-tahara) is a legal maxim which conveys a gen-
eral legal ruling stating that everything is pure according to Islamic law, unless
there exists sufficient evidence to prove otherwise. This maxim can directly be
applied to any particular case where it is not known whether this given case is
pure or not. However, the single-strand kadith is a principle established in legal
theory and is not a legal ruling per se. Yet, by applying this principle to a topic,
a mujtahid might derive a legal ruling on the topic from the primary source
of sunna1®

Legal maxims are also different from the procedural principles. The proce-
dural principles can be applied in cases where their actual legal rulings cannot
be derived from the primary sources of jjtihad. These principles are general and
can be used in all or most parts of figh. In contrast, legal maxims are usually
related only to one or a few topics of figh. In addition, unlike general procedural
principles, the application of legal maxims to their appropriate particulars
does not need a mujtahid to mediate in the process. Instead, individuals can
independently apply them when needed. Moreover, unlike the four general
procedural principles, legal maxims do not necessarily imply apparent legal
rulings in practice. Although some maxims do convey apparent legal rulings in
practice, others imply either mere apparent or actual legal rulings.®

In fact, a maxim can be derived from Islamic sources in the following three
ways: (1) it can be derived in a definitive way (gat7), which implies actual legal
rulings; (2) it can be derived in an uncertain way (zanni) or via uncertain opin-
ions (amarat), which implies apparent legal rulings, though leaning towards
actual legal rulings; (3) and it can be derived for a doubtful situation to tackle
an issue in practice, which implies apparent legal rulings in practice. Scholars
have discussed whether several specific legal maxims are definitive principles,
particular uncertain opinions, or particular procedural principles.?? For exam-
ple, Khumayni, in his discussion of the principle of lawfulness, argues that
it is a particular procedural principle that implies an apparent lawfulness in

18 al-Irawani, Duriis tamhidiyya, 1:13-14; Makarim al-Shirazi, al-Qawa‘id al-fighiyya, 1: 22—24.
19  Ibid.
20  See Makarim al-Shirazi, al-Qawa‘id al-fighiyya, 1: 140 and 235.
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practice.?* However, Imami jurists, as indicated earlier, explicitly distinguish
between such legal maxims and those uncertain opinions, as well as the four
procedural principles related to legal theory.

Legal maxims are also divided into two types. First, there are those that
can be applied only to defining rulings (akkam taklifiyya) or to both defining
rulings and declaratory rulings (afkam wad‘iyya). This type includes the prin-
ciples of permissibility and lawfulness, assuming one believes that these two
are legal maxims.?2 The second type includes those maxims that can only be
applied to declaratory rulings, such as that of correctness (ga‘idat al-sihha)*
or of dominance (ga‘%dat al-taslit), which are not directly concern any of the
five Islamic defining rulings: obligatory (wajib), recommended (mustahabb),
permitted (mubah), discouraged but not unlawful (makrih), and prohibited
(haram).24

Legal maxims also differ in their applicability.2> Some are only applicable in
cases of doubt pertaining to an actual case (shubha mawdii‘iyya), such as the
legal maxim concerning deception (ga‘idat al-ghurir)?6 and that associated
with taking possession (ga‘idat al-yad).2” Others can be enforced to both cases
of doubt pertaining to an actual case and doubt pertaining to a legal ruling
(shubha hukmiyya), such as the legal maxim concerning the negation of hard-
ship (qa‘idat nafy al-haraj), that of no harm and no retribution (ga‘idat la darar
wa-la dirar), and that of purity (ga‘idat al-tahara).

Before further discussing how and to what extent such procedural princi-
ples or legal maxims can be applied to the case of modern homosexuality, it
would be useful to bear in mind Khumayn’s legal reasoning for his fatwa on
the permissibility of gender confirmation surgery (Gcs). We have learned that
the legal ruling on any topic, following modern Shi‘i legal theory, should first
be investigated in regards to four original sources: the Qurian, sunna, ijma’
and ‘aql. If a case does not have enough evidence from these sources, the legal
ruling should be based on Islamic legal maxims or derived from procedural
principles. Therefore, Khumayni, who legalised Gcs, should have first turned

21 al-Khumayni, Jawahir al-usul, 1: 74.

22 al-Tabataba’1 al-Yazdi, Takmilat al- Urwa, 1: 21.

23 It implies that the behaviours or actions of Muslim individuals should be regarded as
valid unless proven otherwise (See Makarim al-Shirazi, al-Qawa‘id al-fighiyya, 1: 14;
al-Mustafawi, al-Qawa'id, 149).

24  al-Irawani, Durus tamhidiyya, 1: 74, 2: 96.

25  al-Mustafawi, al-Qawa'id, 11.

26  Given this maxim, a deceiver should be counted as responsible for the harm caused by his
deceptive trade (al-Irawani, Duriis tamhidiyya, 2:154-55).

27 This maxim confirms that things should be deemed as people’s property if they have con-
trol (istil@’) over them and make use of them (al-Irawani, Duris tamhidiyya, 1:188).
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to the Qur’an, sunna, ijma‘, and ‘aql. However, since GCS is a new concept,
there is nothing in the Qur’an or sunna that clearly refers to it. No wonder that
the topic remains controversial among Imami jurists. Moreover, at this first
stage, there is no clear assessment from reason regarding the question of Gcs.
Therefore, there is no resolution to this issue, except by returning the topic to
legal maxims or procedural principles to seek a second solution. At this level,
Khumayni could possibly enforce some different principles to derive a legal
ruling on the permissibility of Gcs. There are at least two main proofs through
legal maxims that these jurists could have possibly considered: the two similar
maxims of the principle of permissibility (ga‘dat al-ibaha) or the principle of
lawfulness (ga‘idat al-hilliyya), if one considers these two principles as legal
maxims, and the principle of dominance (ga‘dat al-taslit).

The general principles of permissibility or lawfulness mean that everything,
including every action such as Gcs, which cannot clearly be categorised as
being forbidden or permissible, is allowed and lawful, except, of course, those
behaviours or actions that are explicitly prohibited in an authentic Islamic
source. Presuming the principle of dominance, everybody has a right to, or
control over, their body and property. However, it is important to know that
in Islam this right is limited to all possessions which are thought of as rational
within human beings. If changing the body by surgery or GCs is seen as rational,
as is the case in many modern societies, then based on this maxim everyone is
entitled to use their rights to change their body through surgery.

From procedural principles, Khumayni could consider the asalat al-baraa
al-sharyya (priority of divine exemption) to legalise GCs because the Islamic
legal ruling on Gcs is doubtful as there are no scriptural texts on this mod-
ern phenomenon. Thus, such a situation is a case of the priority of divine
exemption.

2 Applying Procedural Principles to Homosexuality

It became clear that the legal ruling on modern homosexuality cannot be
derived from the first level of jitihad. So, the nature of the legal ruling on homo-
sexuality remains doubtful. Therefore, a mujtahid, who wishes to exercise gjti-
had on this topic, needs to move on and tackle the issue at the second level of
ijtihad, that is, the level of procedural principles. Before examining the appli-
cation of procedural principles to homosexuality, it should first be clarified
what exactly is doubtful about this topic. Is the type of legal duty (taklif) or the
object of duty (muta‘allag al-taklif or mukallaf bihi) doubtful? If the latter is
true, then it would require an established legal ruling on the case of homosex-
uality in advance, and we do not know what the object of this legal ruling is.
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However, as arguably confirmed in this study, there is no such established legal
ruling on this case. Therefore, it is not a case associated with doubt pertaining
to the object of duty (shakk fi muta‘allaq al-taklif); instead, it concerns a case
of doubt pertaining to the type of legal duty (shakk ft [-taklif). This means, after
having carried out a comprehensive investigation into the primary sources of
jjtihad, namely the Quran, sunna, {jma, and ‘aql, the legal ruling on homosex-
uality is doubtful for jurists.

Nevertheless, homosexual relationships are not a case for a possible obliga-
tory ruling, as any kinds of sexual relationships are permissible under the mar-
riage contract, and marriage per se, if it contains same-sex unions at all, is not
a subject to obligatory legal rulings concerning Islamic law. Thus, in the case
of homosexuality in the lack of ijtihadic reasoning, homosexual relationships
would possibly have one of the following rulings, ranging from a harsh attitude
to a more moderate or tolerant approach: prohibited, discouraged, permitted,
or encouraged. For this study, it is sufficient to explore whether homosexuality
is prohibited or solely permitted. The possibility of the legal encouragement
of homosexuality is not significant for building a legal-juridical framework for
licit egalitarian same-sex sexual relationships. This is also the case for possi-
ble discouragement, because, according to Islamic law, as long as a given topic
is not prohibited, it is possible to take a licit legal stance about it. For exam-
ple, as explained in Chapter 5, according to a widely accepted approach in
Shi‘i scholarship, the practice of consensual anal sexual penetration between
a man and his wife is permissible, although discouraged. Therefore, this
practice—consensual anal sexual penetration between a man and his wife—is
not considered as an illicit sexual relationship in Imami law.

Following al-AnsarT’s terminology, homosexual relationships should there-
fore be a doubtful case of legal duty with doubt situated between prohibi-
tion and permissibility (shakk fi [-taklif ma‘a dawaran al-amr bayn al-hurma
wa-l-ibaha). Contemporary Shi‘i jurists often uphold that, in such cases, the
asalat al-bara'a al-shar Gyya (priority of divine exemption) should be enforced.
Given this priority, if clearly non-contradictory received evidence in primary
Islamic sources cannot be found to forbid a behaviour or action, such as homo-
sexuality or homosexual relationship, it should be considered permissible in
practice.

Imami jurists have extensively discussed the various grounds for the
enforcement of this priority in a situation where the legal ruling of a given
case is doubtful because of the lack of scriptural or rational indicators, unclar-
ity of the indicators, or contradictions between indicators.28 Among the many

28  See, for example, al-Ansari, Fara’id al-usil, 2: 20-118; al-Khurasani, Kifayat al-usul, 339-43;
al-Na'in1, Fawa’id al-usil, 3: 330-71; al-‘Iraqi, Nihayat al-afkar, 3: 201-39.
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proofs in favour of the asalat al-bara‘'a al-shar‘yya presented by such schol-
ars, the following are the main ones: a verse of the Quran and a hadith from
the Prophet Muhammad. Q. 17:15 indicates that Muslims will not be punished
without a received message. A similar hadith from the Prophet also conveys
that Muslims are relieved of that which they do not know by receiving a rev-
elatory message.?? Based on this principle, it can be concluded that as long as
there is no clearly non-contradictory received indication against homosexu-
ality or homosexual relationships, they should be deemed permissible. This
proof can readily go along with KhumaynT’s line of reasoning in the case of
transgender GCS.

However, it seems that there is a plausible way of understanding the case of
male homosexuality as a doubtful situation regarding the object of duty (shakk
fimuta‘allag al-taklif or mukallaf bihi) in which the type of legal duty (shakk ft
[-taklif) per se is not doubtful. To explain, Imami jurists might argue that the
legal ruling on male homosexuality is known because male—male sexual rela-
tionships might imply the presence of anal sexual intercourse between two
men, and according to ahadith, such sexual relationships are prohibited—at
least in some cases as in anal sexual relationships between an adult man and a
very young boy and in male pathological passivity. Now the question is whether
anal sexual practice between two adult men who partake in a consensual anal
sexual relationship is also prohibited. Presuming this understanding, the male
homosexual relationship is a case where the legal duty (taklif) is known while
there is a doubt about the object of this duty. It was noted that Shi‘i jurists
hold that in such cases we have to apply the priority of divine precaution. This
means that male homosexual relationships should be regarded as prohibited
in practice, and thus Muslim individuals who identify as homosexual must
take this position and not engage in such relationships and, in particular, in
anal sexual behaviour.

This proof could be accepted if the prohibition of male pederasty and male
pathological passivity had been grounded on the prohibition of anal sexual
intercourse per se, not on the characteristics of the partners involved in the
acts, namely boys and passive males who were thought to be afflicted with
sickness. However, as has been elaborated in Chapter 5, it does not seem that
anal sexual intercourse per se was the subject of the prohibition addressed
in the ahadith. Instead, specific same-sex sexual relationships—namely ped-
erasty and male pathological passivity, whether anal or not—are prohibited
regarding these ahadith. If not, it would be pointless to see a great portion
of these ahadith which explicitly and repeatedly refer to the relationships

29  al-Kulayni, al-Kafi, 2: 463; al-Saduq, al-Khisal, 417.
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between adult men and boys or passive males with pathological conditions.
Moreover, if the prohibition of anal sexual intercourse were the case in these
ahadith, anal sexual practice between a man and his wife should also have
been prohibited in Islamic law. However, Imami jurists often uphold that this
practice is not prohibited if it occurs based on an agreement between the two
parties, namely the wife and the husband. Therefore, it is hard to find a basis
for considering this case as a doubtful situation regarding the object of duty.

To sum up, given the modern Shi‘i debates on procedural principles, homo-
sexuality should be assessed as permissible in practice, as the doubt over legal
rulings on homosexual relationships is a case of doubt in the type of legal duty
(shakk ft [-taklif). Therefore, asalat al-bara'a al-sharyya is the procedural prin-
ciple that should be applied to this case.

3 Applying Legal Maxims to Homosexuality

There are several legal maxims that one can contemplate to uphold for the
permissibility of homosexuality or homosexual relationships. I shall examine
a number of these maxims in the rest of this chapter.

3.1 The Principle of Permissibility

There is a principle called the principle of permissibility (ga‘idat al-ibaha)
which could be used to legitimise homosexual relationships. In Imamiyya, this
principle intends that the legal ruling on every subject, behaviour, or action is
to be permissible (mubah), unless, based on primary sources, it can explicitly
or definitely be categorised or known as being impermissible.3? Despite the
extensive debate over this principle in legal theory, it seems that Imami legal
scholarship on this topic needs more elaboration on whether this principle
is a rational rule or a scriptural principle and, in either case, whether it is a
legal maxim or a principle concerning legal theory, and also, in the latter case,
whether it is a case of the procedural principle (namely the priority of divine
exemption), an uncertain opinion (amara), or a definitive reasoning (dalil
qgat ). Therefore, it is necessary to first explore the nature of this principle.

An overview of Shi‘i legal literature on this issue attests that this principle
can be interpreted differently. It might be interpreted as a rational rule as fol-
lows: all things (ashya’), including actions and behaviours, before the revela-
tion (gabl al-shar) are to be permitted (mubah) in principle unless, based on
reason, they can definitely be categorised as being vile (gabih) or obligatory.

30  See al-Khw'1, Misbah al-usil, 2: 274.
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This principle was later categorised as the following: all things (ashya’) are
free of Islamic legal ruling, that is, they are essentially permitted in the lack
of direct or explicit regulation.3! Given this interpretation of the principle, it
seems that scholars who hold that all things before the revelation are permit-
ted probably intended that such things are really or actually permissible (ibaha
wagiyya) according to a definitive proof.

However, this principle was also understood in alternative ways. It seems
that for some scholars at least, the principle of permissibility can be derived
from scriptural indicators, such as verses of the Qur'an or anumber of ahadith.3?
For example, Q. 2:29 implies that God created for humans all things that existed
on earth, which apparently implies that in principle, everything is permissi-
ble (mubah) for people to use. Or a hadith ascribed to the sixth Imam, Ja‘far
al-Sadiq, suggests: “everything is permissible for you unless you have learned
that it is forbidden per se, then avoid it.”33 In this case, we need to demonstrate
the implication of such indicators and decide whether these verses or ahadith
imply an apparent permissibility (ibaha zahiriyya) or an actual permissibility
(ibaha wagqi‘yya). It appears that these scriptural indicators are not evidently
clear statements (nusis). Thus, they can potentially imply only an apparent
permissibility for the behaviours or actions, unless, based on primary Islamic
sources, they can explicitly or definitely be categorised or known as being
impermissible.

Concerning this concept, the question is whether this principle is a particu-
lar uncertain opinion (amara) that conveys an apparent permissibility which
leans towards an actual permissibility; or is a particular procedural principle
which implies an apparent permissibility in practice (al-ibaha al-zahiriyya
al-‘amaliyya). In this latter case, one might still wonder whether this principle

31 This topic was debated by various Muslim legal schools, including the Shi‘i school, at an
early stage of Muslim legal scholarship under the title of al-hazr wa-l-ibaha (proscription
and permission). In Imamiyya, al-Tasi, following his teacher al-Shaykh al-Mufid, believes
thatitis not possible to hold that all things (ashya’) are in principle or in nature proscribed
or permitted without a revelatory indicator (al-Tasi, al-Udda, 2: 742). However, al-Sharif
al-Murtada advocates giving fundamental permission for all things before revelation
(gabl al-shar), unless reason identifies something to be obligatory (al-Sharif al-Murtada,
al-Dharta, 2: 809). This latter approach became a commonly accepted view among later
Shi‘i scholars. It is important to note that this debate from al-Muhaqqiq al-Hilli onwards
has also been discussed under the principle of fundamental non-assessment/exemp-
tion(bar@a asliyya) in Shi‘i legal theory (see al-Hilli (Muhaqqiq), Ma‘arij al-usil, 213). For
an extensive discussion on this issue, see Alipour, “Ethical Assessment of Acts”; Gleave,
“Value Ontology and the Assumption of Non-Assessment”; Reinhart, Before Revelation.

32 al-Traqi, Nihayat al-afkar, 3: 231.

33 al-Hurr al-‘Amili, Tafsil wasa’il al-shia, 17: 89.
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should be rendered to the procedural principle related to legal theory, namely
the priority of divine exemption. The majority of Imami jurists, however, hold
that the principle of permissibility is different from the priority of divine
exemption.3+

To sum up, according to the criteria of legal maxims in Imamiyya, one might
provide compelling proof that the principle of permissibility should be catego-
rised as a legal maxim deriving actual permissibility if it is held to be a defin-
itive reason. It should also be articulated as a legal maxim implying apparent
permissibility while leaning towards actual permissibility if it is regarded as a
particular uncertain opinion. Finally, this principle should be seen as a legal
maxim implying apparent permissibility in practice if it is thought to be a par-
ticular procedural principle different from the priority of divine exemption.
However, if one connects this principle with the priority of divine exemption,
then it should be defined as a principle associated with procedural principles
and, thus, to legal theory. Despite their extensive debate on this rule, Shi‘i
scholars, to my knowledge, have not addressed this specific issue.

Whether this is a rational or revelatory principle or whether it is a proce-
dural principle linked to the priority of divine exemption or a legal maxim, the
question is how one may address this principle to vindicate the permissibility
of homosexuality in Islam. To answer, we first need to bear in mind that this
study so far has shown that there are no definite or explicit indicators against
homosexual relationships in primary Imami sources: the Quran, sunna, aql,
or jjma“. Given this, one can argue that homosexual relationship is a case that
lacks any explicitly received indicators from primary Islamic sources about the
legal ruling on this case, and thus, given the principle of permissibility, homo-
sexual relationship should be deemed permissible.

However, we should not forget that this permissibility with regard to homo-
sexuality can be understood in four different ways. (1) It can be interpreted as
a case of the principle of “fundamental non-assessment/exemption” (baraa
asliyya) according to which a homosexual relationship should principally be
viewed as a permissible phenomenon or free of Islamic legal ruling in the
absence of direct or explicit regulation. This means homosexual relationship
should essentially be permitted. (2) It might also be understood as a legal
maxim associated with a particular uncertain opinion which can be applied to
the case of homosexual relationships to apparently permit such relationships.
(3) It can be interpreted as a legal maxim concerning a particular procedural
principle that can be applied to the case of homosexuality to apparently per-
mit homosexuality in practice. (4) It can finally be understood as a procedural

34  See, for example, al-Iraqi, Nihayat al-afkar, 3: 200; al-Na'ini, Fawa’id al-usiil, 3: 328—29.
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principle linked to the priority of divine exemption. According to the first
conception of the principle, it seems that homosexual relationships should
be deemed permissible as an actual legal ruling (ibaha wagqiyya). Given the
second meaning, homosexuality should be viewed permissible as an apparent
legal ruling (ibaha zahiriyya). Regarding the third notion, homosexual rela-
tionships should be held permissible as an apparent legal ruling in practice
(al-ibaha al-gzahiriyya al-‘amaliyya). However, given the fourth articulation,
the ga‘idat al-ibaha is nothing but the priority of divine exemption, which has
been discussed earlier; and thus would not be an additional principle which
can be used independently for the permissibility of homosexuality.

3.2 The Principle of Lawfulness

There is another principle called the principle of lawfulness (ga‘idat al-hilliyya)
which can potentially be employed to uphold homosexuality. According to this
principle, everything, including every action and behaviour, is lawful, unless,
based on primary Islamic sources, it can explicitly or definitely be categorised
or known as being unlawful.35 Although this principle, at least literally, is dif-
ferent from the principle of permissibility, there is a dispute over whether
they are different in nature or should be regarded as similar, albeit asserted in
different statements. For example, if this principle conveys a rational permis-
sibility or “fundamental non-assessment/exemption” (baraa asliyya), then it
would be an identical principle to the principle of permissibility. Given this
conception, the ga‘idat al-hilliyya would not be an independent principle that
can be argued for homosexuality. However, Shi‘i scholars often count the ga‘-
dat al-hilliyya as a Shar1 principle derived from the scriptural texts.36 Some of
these scriptural indicators are as follows:

They ask thee what is lawful unto them. Say, “Lawful unto you are all good
things ...” (Q. 5:4)

A hadith attributed to the sixth Imam, Ja‘far al-Sadiq, states: “Everything
which contains both permissible and forbidden portions/chunks, is law-
ful for you forever unless you have learned that a specific portion/chunk
is forbidden per se, then avoid it.”3”

35  al-Khurasani, Kifayat al-usul, 341.

36 See, for example, al-Ansari, Fara’id al-usul, 2: 21; al-Khurasani, Kifayat al-usil, 341; al-Khu1,
Misbah al-usul, 2: 273; and al-N&'ini, Fawa’id al-usil, 3: 363.

37  al-Hurr al-‘Amill, Tafsil wasa’il al-shia, 17: 88.
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A similar hadith ascribed to the fifth Imam, Muhammad al-Bagir, too.38

It appears that Imami jurists, who maintain this principle as a general rule
which has been derived from revelatory indicators, hold that the lawfulness in
this verse and the ahadith address an apparent lawfulness in practice, and thus
it should be counted as a procedural principle.3® Given this understanding of
the ga‘idat al-hilliyya, it seems that a number of scholars, such as al-Khurasani,
lean towards connecting this principle with the priority of divine exemption.*°
However, the majority of Shi‘i scholars hold that, though seemingly similar, this
rule is a different procedural principle from the priority of divine exemption.*!
This group provides various proofs for their approach which are not essentially
relevant to this study. However, it is significant to note that in case, if this prin-
ciple is connected with the priority of divine exemption, then it would not add
to the list of proofs on homosexuality, and thus cannot be used as an inde-
pendent proof for the case of homosexuality.

However, there is another possible interpretation of the lawfulness in this
principle which has rarely been noted by contemporary Imami jurists. That
is the idea that lawfulness in this principle might imply a general legal rul-
ing conveying actual or apparent lawfulness.*? According to this concept, the
qa‘idat al-hilliyya should not be regarded as a general procedural principle or
an uncertain opinion related to legal theory. Instead, it should be viewed as a
legal maxim, whether a definitive proof (implying an actuallawfulness), a par-
ticular uncertain opinion (implying an apparent lawfulness leaning towards an
actual lawfulness), or a particular procedural principle (conveying an appar-
ent lawfulness in practice). Interestingly, Khumayni notes that this principle,
unlike the priority of divine exemption, is not a matter pertinent to legal the-
ory. Instead, it is a topic of figh (mas’la fighiyya).*® Despite the fact that this
principle has commonly been used in various topics in figh, it is difficult to
describe a situation in which a procedural principle per se would be part of a
discussion in figh. However, Khumayni’s point can be understood differently;
that is, the ga‘idat al-hilliyya is a legal maxim and needs to be debated in figh.
This approach can be advocated by noticing that it coheres with the criteria
of legal maxim, as the principle of lawfulness contains a general apparent

38  Ibid,, 25: 8.

39  See, for example, al-Ansari, Fara’id al-usil, 2: 178—79; and al-Khumayni, Jawahir al-usul,
1 74.

40  al-Khurasani, Kifayat al-usul, 341-42.

41 See, for example, al-Ansari, Fara’id al-usul, 2: 178-79; al-Khumayni, Jawahir al-usil, 1: 74;
al-Rawhani, Muntaqa l-usil, 5: 8.

42  al-Mustafawi, al-Qawa‘d, 123.

43  al-Khumayni, Jawahir al-usul, 1: 73.
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lawfulness which can be enforced to its particular cases in different topics in
figh where needed.

Now let us examine whether the principle of lawfulness can convincingly
be used for homosexual relationships. As alluded, if this principle implies a
rational permissibility, then it would be identical to the principle of permis-
sibility. In this case, although this principle would be suitable for legitimising
homosexual relationships, it apparently does not add anything new to the list
of the proofs that one might provide to advocate for homosexuality in Shi‘i law.
However, given that this principle is one of the procedural principles, it again
needs to be noted that, in this case, if the ga‘idat al-hilliyya can be linked to the
priority of divine exemption, then it would not be different from the previous
proof for homosexual relationships based on the priority of divine exemption.
Nevertheless, by considering the ga‘idat al-hilliyya as a legal maxim associated
with a particular procedural principle, then it should be counted an independ-
ent proof. To explain, as there is no indicator in Islamic primary sources that
forbids homosexual relationships per se, the actual legal ruling on this phe-
nomenon remains doubtful after a comprehensive jtihadic investigation of
the original sources. Therefore, enforcing the particular procedural principle
of lawfulness implies that homosexual relationships are apparently lawful in
practice (al-halal al-zahiri al-‘amali).

Having said that, only a few Shi‘i jurists hold that this principle includes
both doubt pertaining to an actual case (shubha mawdiiiyya) and doubt asso-
ciated with a legal ruling (shubha hukmiyya), according to which the principle
of lawfulness can persuasively be argued for the case of homosexual relation-
ships as it apparently concerns a doubtful legal ruling.#* Modern Shi‘i schol-
ars often uphold different views regarding the scope of this principle.*> They
believe that this principle only applies in occasions where doubt pertains to
actual cases. Therefore, it cannot be argued for homosexuality as it is a case of
doubtful legal ruling, not a doubt pertaining to an actual case.

Nevertheless, despite the fact that it is more convenient to count the case
of homosexual relationships as a case of doubtful legal ruling, it is possible,
through using a more technical, complex approach, to interpret it as a doubt
concerning an actual case. To briefly explain, suffice it to recall that, following
Islamic law, there can be two types of sexual relationships between humans:
either those which are explicitly illicit and prohibited, such as zina, liwat,
and sihaq, or those which are lawful, such as sexual relationships between

44  See al-Tabrizi, Dursus fi masa’il ilm al-usiil, 4: 270.
45  See, for example, al-Kh@'1, Misbah al-usil, 2: 273-78; al-Na'In1, Fawad’id al-usil, 3: 363—64;
al-Rawhani, Muntaqa l-usul, 5: 8.
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married couples. This study has found that homosexuality per se has not been
addressed as a forbidden topic in Islamic sources. Therefore, it is now doubtful
whether this relationship is related to cases such as zina, liwat, or sihaq, and
thus illicit and prohibited, or whether it is associated with the cases which
are lawful in Islam. Given this description of the case, homosexual relation-
ships appear to be a doubtful situation concerning an actual case. Following
the principle of lawfulness, any instance of doubt pertaining to an actual case,
whether a newly arising case or those from the past, is lawful unless, based on
primary Islamic sources, it can explicitly or definitely be categorised as being
unlawful. Therefore, according to this legal maxim, the doubtful case of homo-
sexual relationships should be considered as a case of a lawful relationship
in practice.

Finally, if one deems this principle as a legal maxim linked to a particular
uncertain opinion (amara), the application of this general maxim to the case
of homosexual relationships should not be very difficult to understand. That
is, since there are no revelatory indicators or any other evidence that homosex-
ual relationships are unlawful, the legal maxim of lawfulness implies that this
behaviour is apparently lawtul (halal zahirt).

3.3 The Negation of Hardship

The negation of hardship (qa‘idat nafy al-haraj) is another legal maxim which
might be applied to argue for the case of homosexuality. Interestingly, this
maxim is one of the principles which Shi‘i jurists often believe has strong rev-
elatory indicators from the Quran and sunna.*6 Makarim al-Shirazi has col-
lected most of these indicators.*” One of the clearest and most-cited indicators
is the following verse of the Qurian:

[God] has placed no hardship for you in the religion (Q. 22:78)

It appears that the negation of imposing religious hardship is nothing but the
negation of the establishment of regulation leading to adversity for Muslims.*®
According to this principle, no legal rulings have been regulated which might
cause hardships for Muslims, or if such laws exist, they are negated and
Muslims are not obliged to follow such laws as they cause difficulties for them.
For example, in case the weather is so cold and the only water that exists for
religious ablution is frozen water, making it difficult for a person to use for

46 al-Trawani, Duris tamhidiyya, 1:173; al-Mustafawl, al-Qawa‘id, 296-97.
47  Makarim al-Shirazi, al-Qawa‘id al-fighiyya, 1:163—76.
48  al-Irawani, Durus tamhidiyya, 1: 172—73.
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ablution, based on ga‘idat nafy al-haraj, this person is not obliged to use the
frozen water for ablution, and, instead, can make the ablution with clay. As
scholars have noted, what is important here is that the hardship which is meant
by this maxim is an extra adversity, not a normal difficulty which every legal
duty somehow contains. However, as these jurists explicate, the hardship in
this maxim does not imply the concept of something harmful, whether phys-
ical or mental. This is because the negation of harmfulness, which is stronger
than hardship, has been addressed by another maxim, namely ‘no harm and
no retribution, which will be followed next. In addition, the hardship in this
maxim also does not mean that the given act should be impossible to fulfil as
God may not command Muslims to do impossible duties which are beyond
their ability to fulfil.+®

With this knowledge of the maxim, let us examine the application of this
principle to homosexual relationships. First, we need to recall the fact that
homosexual people identify as entities whose orientation is based on same-sex
sexual desire. They also wish to fulfil their sexual needs only with same-sex
partners, not with the opposite sex. Moreover, in many cases, gay and lesbian
Muslims assert that not only they do not wish to fulfil their sexual demands
with the opposite sex but they in fact also cannot pursue this, as they are only
attracted to same-sex partners.>? Given this, it seems that the prohibition of
same-sex sexual relationships implies that God should have set a regulation or
commanded a significant minority group of Muslims, namely gay men and les-
bian women, to obey a legal ruling which imposes hardship or adversity upon
them. However, according to the ga‘idat nafy al-haraj, God has not set or com-
manded legal rulings imposing hardship. Therefore, even if one upholds that
such a legal ruling, namely the prohibition of same-sex sexual relationships,
has been regulated in Islam, it then should be limited to the cases which do
not lead to hardship. Therefore, if such an existing law imposes adversity on
homosexual people in general or on a homosexual person in particular, this
law should be refuted based on the ga‘idat nafy al-haraj, even if the adversity
in question does not rise to the level that causes physical or mental harm to
homosexual people.

49 See, for example, al-Irawani, Duriis tamhidiyya, 1: 175-76; and Makarim al-Shirazi,
al-Qawa'id al-fighiyya, 1: 160—-61.

50  Afdhere Jama collects several fascinating stories of gay and lesbian Muslims, mainly living
in Muslim majority societies, who strongly express this feeling that, despite the pressures
from their families and respective societies, not only they do not wish to fulfil their sexual
needs with the opposite sex, but they in fact cannot pursue this demand. This is because
they are only attracted to same-sex partners, as these individuals emphasise (Jama, Queer
Jihad). On this topic, also see Kugle, Living out Islam.
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3.4 No Harm and No Retribution

Another such maxim is the maxim of no harm and no retribution (ga‘dat
la darar wa-la dirar). Concerning this maxim, no harmful regulation has
been established in Islam.?! As Makarim al-Shirazi remarks, the harmful-
ness addressed in this maxim includes all physical, mental, or economic
harms.>2 However, the important point is that this maxim implies the nega-
tion of actual, not possible, harms. Therefore, any given legal rulings which
impose actual physical, mental, or economic harms on Muslim individuals are
negated. Concerning this maxim, similar to the proof made under the maxim
of the negation of hardship, there arguably exists a potential discursive space
indicating that the prohibition of homosexual relationships physically or men-
tally harms those Muslim individuals who are gay or lesbian and wish to fulfil
their sexual desire by practising same-sex sexuality. Therefore, such a legal rul-
ing, namely the prohibition of homosexual relationships, either has not been
regulated in Islam in the first place, or it is negated as it might harm gay and
lesbian Muslims.

Nevertheless, the maxim of no harm and no retribution might also mean
that Muslim individuals must not harm anyone or any other Muslims and
must not be harmed or accept harms.> This perhaps led a number of Shi‘i
jurists to provide proofs against same-sex sexuality by citing evidence from
scientific and medical studies and claiming that same-sex sexual behaviours
causes epidemic diseases, such as HIV-AIDS—thereby suggesting that the
individuals who engage in same-sex sexual behaviours are endangering them-
selves and others.5* Kadiwar further asserts that same-sex sexual practice may
possibly harm the body of a passive partner. Therefore, given the maxim of
la darar wa-la dirar, homosexual relationships can possibly harm the body of
the partner who plays the receptive or passive role in anal sexual intercourse.
Thus, it should not be permissible in Islam.

However, it appears that several assumptions implicated in this assertion
which do not seem to be accurate or scientifically verified. As demonstrated in
Chapter 6, a great number of scientists, including psychologists, psychiatrists,
and physicians, in most parts of Europe, North America, South Africa and in
some parts of South America and Asia, widely accept homosexuality as one of
many sexual orientations which can be seen among humans. Hence, they no

51 Makarim al-Shirazi, al-Qawa‘id al-fighiyya, 1: 58; al-Mustafawi, al-Qawa'id, 43.

52 Makarim al-Shirazi, al-Qawa‘id al-fighiyya, 1: 55.

53  Ibid., 1: 59.

54 See, for example, Muntazirl, Pasukh bi pursishhd-yi dini, 487 and Kitab al-hudiid, 145;
Kadiwar, “Huqug-i aqalliyyat-i jinsi.”
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longer consider it as a disease. The American Psychological Association (APA)
admitted that categorising homosexuality as a disease was a mistake. Therefore,
the ApA removed homosexuality from the list of the mental illnesses in 1974.
Moreover, currently there are enough academic studies to convincingly verify
that homosexuality per se does not cause any specific disease or harm which
may put homosexual people (whether the passive/receptive or active/penetra-
tor in anal sexual intercourse) or public health in danger.5

In addition, Kadiwar’s concern that homosexuality may possibly harm the
body of a passive partner is not relevant to this maxim, because, as explained
earlier, it only implies the negation of actual, not possible, harms. In fact, what
Kadiwar indicates concerns another principle called the necessity of refuting
possible harm (wwjub daf* al-darar al-muhtamal); a principle which some schol-
ars perceive as a legal maxim56 and others view as a rational principle related
to legal theory.5” However, Kadiwar’s concern can be eliminated by noting that,
based on Shi‘i jtihad, the principle of preventing a subject from possible harm
is only necessary in Islam when it concerns the life in the hereafter; there is no
ruling or legal maxim maintaining that possible this-worldly harms must nec-
essarily be prevented.’® Therefore, as Shi‘i jurists often hold, this maxim only
applies when the issue is associated with the punishment ( ig@b) hereafter, not
worldly matters.

4 Conclusion

If this chapter has successfully opened up a discussion on potential procedural
principles and legal maxims that can be enforced to reconcile homosexuality
with Islam, it would be fair to state that the present study has achieved its chief
aim: to elaborate the existing discursive spaces in the modern Shi‘i paradigm of
ijtihad and to demonstrate how Shi‘i jjtihad can potentially apply its repertoires
to deal with a modern topic such as homosexuality. However, what has been
discussed in this chapter is only an initial offering related to one of the most
technical debates in modern Shi‘i scholarship. Therefore, despite my efforts to
briefly address the essential and major debates in modern Shi‘i legal theory
on procedural principles and legal maxims, one should not conclude that my

55 See, for example, Buffie, “Public Health Implications”; Cabaj and Stein, Textbook of Homo-
sexuality; Meyer and Northridge, The Health of Sexual Minorities.

56  al-Mustafawi, al-Qawa‘id, 306.

57 See, for example, al-Rawhani, Muntaqa l-usil, 4: 448.

58  al-Khi't, Misbah al-usil, 2: 287; al-Mustafawi, al-Qawa‘id, 306.
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study is comprehensive with regard to these two topics or that it manifests a
nuanced debate on all aspects of such profound and sophisticated issues. In
addition, this study has only provided a number of the potential discursive
spaces relating to legal maxims which might be applied to argue for homosex-
uality. There are indeed other legal maxims which can potentially be used in
this regard. This includes the following legal maxim.

There is a principle called the maxim of correctness (ga‘dat al-sihha). As
noted, this maxim implies that the behaviours or actions of Muslim individ-
uals should be regarded as valid unless proven otherwise. It can potentially
be used for homosexuality because, as this study has presented, there is no
received evidence against homosexual relationships. Therefore, for Muslim
homosexuals who act upon homosexuality or same-sex sexual desire, their
practice should be deemed correct. However, one may argue that this prac-
tice might have its restrictions: for example, such desire should be expressed
within a marriage contract. This point, namely that the permissibility of homo-
sexuality needs to be articulated in a framework of Islamic marriage, will be
addressed in the following chapter.



CHAPTER 8

Same-Sex Unions and Islamic Legal Ethics

I have thus far examined homosexuality within the Imami legal context using
the modern Shi‘i paradigm of jjtihad. I have also demonstrated that there exist
notable discursive spaces in Shi‘i jtihad that can be used to persuasively rec-
oncile Islam and homosexuality.

However, even if one accepts that homosexuality per se is not prohibited
in Islam, it does not follow that same-sex sexuality can be categorised as a
licit sexual relationship following Islamic law. Therefore, a crucial question
remains: How can one effectively develop a legal norm for homosexual rela-
tionships within the Islamic legal framework? As Muslim traditional ulama’
often noted, sexual intimacies in Islam are permitted only if they occur within
a contract of marriage (‘aqd al-nikah) or between a man and his concubines.
Several scholars have argued against homosexual relationships because, in
their view, the only licit norm of Islamic marriage is a marriage that is regulated
upon a contract between mates of the opposite sex. Thus, they suggest that any
other forms of marriage, including same-sex unions, should be deemed evil.!

1 Licit Sexual Relationships and the Qur’an

Some verses in the Qur’an, such as Q. 23:5-7 (which are repeatedly addressed
in Q. 70:29—-31), can be used to support the approach that limits the legal norm
of Islamic marriage to opposite-sex marriages. A number of Imami jurists
have also applied these verses to argue that licit sexual relationships in Islam
are limited to marriage between opposite-sex couples and to sexual relation-
ships between a man and his concubines.? Therefore, both male and female
same-sex sexual relationships are beyond these two categories of licit sexual
practices, and thus should be perceived illicit. Since same-sex sexual relation-
ships, following these scholars, cannot be legally accepted in Islam, righteous
Muslims must not pursue such relationships. Let us review these verses before
taking the debate further.

1 See, for example, ‘Abdul Ra’af, The Islamic View of Women and the Family and Marriage in
Islam; Murad, “Fall of the Family.”
2 al-Muntaziri, Kitab al-hudud, 10 and 127.
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Q. 23:5-7:

[Alnd who guard their private parts, save from their spouses or those
whom their right hands possess, for then they are not blameworthy—and
as for those who seek beyond that, it is they who are transgressors.

Given these three verses, the following proof against homosexual relationships

can be constructed:

1. Righteous Muslims must guard their private parts; thus they must not
practise sexual relationships, except with their spouses or those whom
their right hands possess.

2. This implies that practising sexual relationships with spouses or those
whom their right hands possess has not been condemned by God, and
thus those relationships should be held licit sexual relationships in Islam.

3. Whoever conducts sexual relationships with other groups of people
beyond these two types shall be regarded as transgressors who deserve to
be condemned by God.

4.  Therefore, exercising any sexual relationships beyond the two aforemen-
tioned types should be deemed unlawful in Islam.

5. Male and female same-sex sexual intimacies are beyond the two types
of sexual relationships. Hence, they should be seen as transgressions of
God’s command and thus blameworthy.

6. Therefore, male and female same-sex sexual intimacies should be
deemed illicit or unlawful sexual relationships in Islam.

This formulation of the proof does not seem to be conclusive unless some

additional principles are imposed on premise 1. The patriarchal interpretation

of Islamic tradition presupposes that Islamic marriage can only be conducted
between opposite-sex couples. Moreover, concerning this understanding of
the Islamic legal system, a free man may also legally practise sexual relation-
ships with his female slaves whenever he wants to do so. These presumptions
have led traditional scholars to interpret the two concepts of “their spouses”

(azwajihim) and “those whom their right hands possess” (ma malakat aymanu-

hum) addressed in Q. 23:6 as referring to female mates and female slaves or

concubines, respectively. Therefore, they interpret these Qur'anic statements,

“Except with their spouses or those whom their right hands possess,” to

mean except with their wives or female slaves. Given this understanding, the

only licit sexual relationships in Islam are between a “male—free female” and

“male—female slave.”

However, it is necessary to examine more legal, hermeneutical, and histor-
ical debates to verify whether the two Qur’anic concepts of “their spouses”



274 CHAPTER 8

and “those whom their right hands possess” can be interpreted as referring to
female mates and female slaves. Ali notes that classical jurists often apply the
concept of “milk al-yamin” in accordance with the Qur’anic concept of “ma
malakat aymanuhum” to refer to female concubines.® However, I suggest that
the concept of “those whom their right hands possess” per se does not imply
the notion of slaves, let alone female slaves or concubines, in an evidently clear
way (nass) or as an established apparent form (zuhur mustagarr). Therefore,
this understanding of the text is open to question and thus needs to be contex-
tualised in legal discourse, and one should provide further technical debates
and potential evidence to verify this understanding.

Regarding the first concept of “their spouses” (azwajihim), zawj (pl. azwaj) in
Arabic, just like the English word spouse, can refer to both males and females.
The feminine form of this term in Arabic would be zawjat, which the Qur’an
never applies: instead, wherever the Quran exclusively addresses female
spouses, such as in Q. 4:3, 4, and 11 and Q. 33:30, 32, and 59, the word nis@
(woman) is used. Therefore, in these verses, the Quran seems to be referring to
both male and female spouses and thus the licit sexual relationships based on
traditional marriage. However, this verse does not specify the gender or sex of
mates in marriage, and so the text may potentially refer to same-sex marriage
as well. Thus, traditional jurists cannot argue for the illegality of same-sex mar-
riage solely by referring to this verse.

Bearing this point in mind, it is plausible to understand Q. 23:5-7 in the
following way: these verses command Muslims to only practise licit sexual
relationships. Then as a further explanation, the Quran illustrates two sorts
of such licit sexual relationships: sexual practices between spouses (which
are based on marriage contracts) and sexual intimacy with “those whom their
right hands possess”. The meaning of the latter type, though ambiguous, is not
significant for this study: it is the former type, which can potentially include
same-sex unions, that is my focus.

Thus, according to these verses, any licit sexual relationship in Islam should
be grounded on a marriage contract. However, they do not specify the gen-
der or sex of the marriage partners, which makes it possible to interpret the
spouses addressed by the Qur’an to be both opposite-sex couples and same-sex
peers. Hence, this Qurianic text alone offers no clear explanation about the
partners of any given sexual relationship. Yet even though the legitimacy of
same-sex marriage in Islam cannot be rejected by these verses, neither can
it be approved. Using the language of legal theory (usi! al-figh), this text is
not clear (mubayyan) about the nature of Islamic marriage and whether it

3 Ali, Sexual Ethics and Islam and Marriage and Slavery.
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contains same-sex unions. Therefore, they at best should be considered ambig-
uous (mujmal) in this regard.

2 Beyond Opposite-Sex Marriage

The following question may then arise: Why have (Shi‘i) Muslim jurists, with-
out further investigation, traditionally perceived marriage as a relationship
between opposite sexes, despite the fact that the Quran does not explicitly
specify the gender or sex of mates in marriage? Hujjat al-Islam Kariminiya, a
Shi‘i cleric who has studied gender-related topics in Shi‘i law, has tried to justify
this attitude by pointing out that marriage, until half a century ago, has always
been deemed a contract between opposite-sex couples throughout the history
of humankind. Therefore, according to Kariminiya, Shi‘ jurists accepted such
a customary understanding of marriage and intuitively or self-evidently held
marriage as a contract between opposite-sex mates; thus, they did not see any
reason to vindicate this point from an Islamic point of view.# If one regards this
as an accurate explanation, Muslim jurists therefore now need to adjust their
view towards marriage to encompass new customary understandings. If so,
then these jurists should hold same-sex intimacy as a norm of licit sexual rela-
tionships in Islam because a same-sex union is now thought a legally accepted
form of marriage in various societies worldwide.

Moreover, as demonstrated in the previous chapter, homosexual relation-
ships can be reckoned permissible in practice based on a procedural principle
called the priority of divine exemption (asalat al-bara’a al-sharyya) and on
several legal maxims, such as the maxims of permissibility (ga‘dat al-ibaha),
lawfulness (ga‘dat al-hilliyya), and the negation of hardship (gatdat nafy
al-haraj). Given the above principle and maxims, one might also view homo-
sexual marriage as permissible in practice, following Imami law. To briefly
explain, the present study shows that the Islamic scriptural texts have not
addressed homosexuality or same-sex marriage because it is a new phenom-
enon. Therefore, at the first level of Shi‘i jjtihadic process, one cannot derive a
legal ruling on same-sex marriage, and thus the legal basis of same-sex mar-
riage remains doubtful (ma‘a [-shakk). Therefore, to tackle the issue in practice,
one needs to move on to the second level of jtihadic process, namely the level
of procedural principles and legal maxims.

At this level, as shown in Chapter 7, if non-contradictory received evidence
or proof is not found in primary Islamic sources to forbid a behaviour or action,

4 Kariminiya, Taghyir-i jinsiyyat, 260-61.
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such as homosexual marriage, it should be deemed permissible in practice
based on the priority of divine exemption and the legal maxims of permissi-
bility and lawfulness. In addition, the negation of hardship also can be used to
argue for the permissibility of same-sex marriage. As maintained by this legal
maxim, no legal rulings have been established in Islam that might cause hard-
ships for Muslims, or if such laws exist, they are negated and Muslims are not
obliged to follow them. Currently, many gay and lesbian Muslims want to be
faithful to their religion and their sexual orientation. Since sexual relationships
in Islam are only allowed within marriage contracts, to be truthful to their faith
and sexuality at the same time, Muslim gays and lesbians have no choice but
to marry someone of their own sex/gender. The prohibition of same-sex mar-
riage implies that God has established a regulation or commanded a signifi-
cant minority group of Muslims—namely, gay men and lesbian women—to
obey a legal ruling that imposes hardship or adversity upon them. However,
according to the negation of hardship, God has not regulated or commanded
any legal rulings imposing hardship. Therefore, same-sex marriage should be
allowed in Islam.

3 Forming an Islamic Same-Sex Marriage

Following the present study, there are various discursive spaces in Shi‘i legal
tradition whereby same-sex marriage should be allowed. Nevertheless, how
one might justifiably argue for same-sex unions within the Islamic framework
of marriage is still a crucial question with which any successful proposal on
Islamic homosexuality needs to grapple. A number of scholars have suggested
alternative understandings of Islamic nikah within the Sunni context.> They
have correctly observed that the Islamic codified law on marriage is based
on a patriarchal norm that facilitates the domination of males over females
sexually, socially, and financially. In addition, current Islamic marriage law
has not sufficiently addressed equal, consensual, and caring marital relation-
ships. Therefore, they constructed a notion of Islamic marriage in light of the
modern discourse of civil partnerships based on passionate love and equality
between peers or human dignity, affection, and the legal maxim of repelling
harm. In their view, grounding or conceptualising marriage on these compo-
nents makes it possible to extend the scope of Islamic marriage to homosexual
unions.

5 See, for example, Jahangir and Abdullatif, Islamic Law and Muslim Same-Sex Unions and
“Same-sex unions in Islam”; Kugle, Homosexuality in Islam.



SAME-SEX UNIONS AND ISLAMIC LEGAL ETHICS 277

These proposals correctly address a number of elements and legal princi-
ples with which nikah could potentially accommodate same-sex marriage.
The present study also discussed several of these principles and legal maxims
from Imami legal standpoints. What is, however, important to note is that any
proposal for same-sex marriage in an Islamic context needs to be grounded
in wider research on nikah, its scope, and its potential to enable a broader
articulation and application to concepts other than opposite-mate marriages.
In doing so, such proposals first need to explore the potentiality and open-
ness of Islamic marriage to a wider interpretation within the framework of
Islamic revelatory and primary legal sources. As previously explicated, classi-
cal Islamic law regulates marriage as a contract between a man and a woman,
which results in an unequal relationship between them. In line with this law, a
woman’s sexuality is considered as a property or commodity of her husband. It
also appears that the traditional legal system often devalues mutual consent as
a necessary element of ethical and lawful sexual relationships in Islam.

Hence, it is essential to determine whether marriage in Islam is inher-
ently a non-egalitarian, unequal, and non-consensual sexual relationship
between peers. In other words, the question is whether Islamic marriage
is a non-egalitarian relationship not only in the sense that patriarchal clas-
sical jurists have articulated but also in the way in which marriage has been
addressed in Islamic primary sources of the Qur'an and sunna. If one holds that
marriage inequality is only one interpretation of Islam, which happens to be
patriarchal, this means that Islamic marriage is not inherently non-egalitarian,
and thus, Islamic texts are open to alternative interpretations of marriage
based on a notion of equality. However, if one maintains that marriage is a
non-egalitarian contract according to the Qur'an and sunna too, then it implies
that marriage in Islam is inherently based on inequality.

These points are crucial for any same-sex marriage proposal that frames
homosexuality as an equal and consensual sexual relationship. Therefore, such
proposals first need to carefully examine these issues and hold clear positions
about them. Moreover, it is also important to remember that any scheme for
same-sex marriage in Islam would need to be persuasive to Muslim traditional
scholars and grassroots communities who often support seeing Islamic nikah
exclusively as a contract between a man and woman; they perceive that any
attempt to justify same-sex sexuality in Islam is made under the influence of
other (Western) cultures that, in their view, pose a threat to Muslim societies.
Thus, any proposal for same-sex marriage in Islam should also be careful in the
methodology and language it uses.

Considering these points, I found it necessary to allocate a chapter
(Chapter 1) to contemplating marriage equality and gender justice in Islamic
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law, before developing a scheme of homosexual marriage within Imami legal
tradition. There I demonstrated that equality and justice in Islamic marriage
are contested among scholars. A group of Muslim feminists argue that not
only are the classical laws on marriage androcentric, but also the sacred texts,
on some occasions, imply marriage inequality.® Therefore, an appropriate
pattern of same-sex marriage in Islam should adequately explain how it may
balance the distinct roles, rights, and responsibilities that a married couple,
based upon their genders, must exercise according to the dominant account
of nikah. Ali notes that in an Islamic marriage the male partner is responsi-
ble for milk al-nikah and has the right to control the marriage tie, whereas the
female partner has the right to a dower (mahr) and financial support (nafaqa)
and, in return, is obligated to be available exclusively for the sexual needs of
her husband.” Given this understanding, from a legal point of view, one might
wonder whether such rights and responsibilities are reversible or can be bal-
anced according to Islamic law. More significantly, it is important to note how
such an Islamic marriage can be adjusted to modern notions of same-sex mar-
riage and the equal and mutual rights and responsibilities of same-sex part-
ners in marriage contracts.

In response to the issue of inequality addressed in the scriptural texts, schol-
ars such as Ali and Esack hold that Muslims either need to ignore those texts
that imply inequality in marriage, move on from the literal meaning of these
texts, or believe that these texts are abrogated. Muslims, Ali suggests, should
not see the Qur’an as an Islamic legal manual “to be applied literally in all times
and places but as sources of guidance for Muslims in transforming their socie-
ties in the direction of fairness and justice.”® In other words, the Qur'an should
be regarded as a revelatory source that “captivates and engages hearts and
minds.”® The texts guide Muslim individuals to the right path, and they remind
them of the existence of God, who created the universe and has mercy and
generosity. Based on this guideline, to establish modern notions of equality
or justice in marriage, Muslim scholars should depart from the texts because,
according to Ali, “the only possible response is to suggest that the Quranic text
itself requires Muslims to sometimes depart from its literal provisions in order
to establish justice.”10

6 See, for example, Ali, Sexual Ethics and Islam and Marriage and Slavery; Azam, Sexual
Violation in Islamic Law; Chaudhry, “The Problems of Conscience”; Esack, “Islam and
Gender Justice.”

Ali, Marriage and Slavery, 6.

Ali, Sexual Ethics and Islam, 156.

Ibid., 133.

10 Ibid, 55.
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In contrast, several scholars!! argue that the sacred texts are “stubbornly
egalitarian”? or “radically egalitarian and even antipatriarchal,”® even though
the classical exegetes’ and jurists’ understandings of these texts were androcen-
tric or patriarchal. Following these scholars, the classical jurists’ articulation
of marriage and the distinct roles, rights, and responsibilities that a married
couple, based upon their genders, must exercise can be balanced or changed.
That classical understanding of marriage is only one interpretation of Islamic
marriage as addressed by the scriptural texts and reflects the socio-cultural
conditions of the world in which these jurists lived—a world in which the
only way to regulate relations between men and women was to order society
based on inequality and the superiority of males. Therefore, marriage law and
those sacred texts apparently implying inequality concerning marriage either
should be reinterpreted in favour of justice and equality, which is the essential
message of Islam, or, as Fazlur Rahman suggests, should be considered time-
bound, not permanent, laws. This means that such laws were valid only for the
specific time and culture of seventh-century Arabia. Thus, they should be mod-
ified or adapted to different times, places, and cultural conditions. According
to this approach, inequality is not an essential or inherent element of marriage
in Islam.

I hold that the second approach, which promotes the idea of marriage equal-
ity as the essential message of the Islamic scriptural texts, is the more com-
pelling perspective. I further demonstrated that there is a similar approach to
marriage in modern Shi‘i legal discourse based on Khumayni’s doctrine of the
role of time and place in jjtihad as well as the principles of justice and equal-
ity. These principles have been cited by various contemporary jurists, such as
Bujnurdi, Haydari, and $ani‘, to regulate marriage in Islam based on equal
and consensual relationships. Given that this study views homosexuality as an
egalitarian and consensual relationship and aims to investigate Islamic law on
this phenomenon within the Imami legal school, the second approach would
better serve this purpose.

By embracing this view, it should be conceivable to legally regulate egal-
itarian same-sex marriages in Islam. On the one hand, given the procedural
principle and legal maxims discussed in Chapter 7, Islamic marriage could be
expanded to same-sex unions. On the other hand, contemporary Shi‘i jurists’

11 See, for example, Ahmed, Women and Gender in Islam; Barlas, Believing Women in
Islam; Mir-Hosseini, “Islam and Gender Justice” and “Sexuality and inequality”; Shaikh,
“Transforming Feminism” and “Exegetical Violence.”

12 Ahmed, Women and Gender in Islam, 63.

13 Barlas, Believing Women in Islam, 93.
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and feminists’ approaches, which advocate the idea that marriage equality is
attested by the Islamic revelatory texts, should also provide a legal basis to cate-
gorically mould homosexual marriage in accordance with equality, justice, and
consent. Following this approach, partners in a marriage contract, including
same-sex partners, are equal members of the contract and have equal rights
and responsibilities towards each other emotionally, sexually, and financially.
Thus, the marriage contract and its legal terms should be adjusted accordingly.

For example, the dower (mahr) is traditionally regarded as a gift upon mar-
riage to be paid to the bride by the groom. However, Khumayni’s doctrine of
the role of time and place in jitihad provides a discursive space in Shi‘i legal
debates to propose an alternative interpretation. That is, providing a dower
was a time-bound, not permanent, law which is confined to the time of the
seventh-century Arabian Peninsula. Therefore, this regulation, one might sug-
gest, is now either dissolved because of the differences in time and cultural
circumstances or still stands but needs to be reinterpreted as gifts that both
parties pay to one another.

Another example concerns the way marriage vows (‘agd al-nikah) should be
issued. In the current account of a marriage in Islam, the female partner or her
representative issues the ‘agd, and the male partner or his representative con-
cedes it. Pursuing the same approach suggested by Khumayni, one can argue
that, since we live in a different time and culture that implies the institution
of marriage should include marriages other than opposite-sex marriages, ‘agd
al-nikah should be modified, so that both parties are in charge of issuing the
‘aqd and accepting it successively. It is also plausible to assert that, based on
an agreement between the two partners, one partner, whether male or female,
issues the ‘aqd and the other partner accepts it.1* Similarly, divorce may hap-
pen at the request of either partner, providing an agreement can be reached
between both contracting parties that can be specified in the ‘agd.’ In the

14  There is another discursive space in this regard in Shi‘i legal debates, that is, unspoken
marriage vow (nikah al-mu‘atat). Following this rule, partners are not required to verbally
speak of the ‘agd. Instead, they can indicate their marriage by taking steps that custom-
arily demonstrate their intention of living together as married couples. Although there
is extensive literature on unspoken marriage contracts in the Shi‘i legal discourse, jurists
often deem this type of marriage invalid. To my knowledge, the only contemporary jurist
who advocates for this type of marriage vow is Muhammad Sadiqi (d. 2011). According
to him, “The @qgd or marriage contract is valid in any language, and [it is valid] even if it
happens without the specific word of “ankahtu” (I married). [In fact] any indicators which
may represent the marriage between a man and a woman suffice, whether by writing,
speaking, non-verbal pointing, or any ways by which one can demonstrate that the mar-
riage contract has happened” (Sadiqi, Risala-yi tawdih al-masa’il-i nuwin, 280).

15 In Chapter 1, I explicated that, following Shi‘i jurists, women, like men, have rights to
divorce simply by addressing this term in the marriage contract. This means that in a
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same way, reflecting modern economic circumstances, both partners should
be seen as responsible for the family’s financial needs; thus, both should be
regarded breadwinners.

The list of modified regulations can go on further. However, this study is not
in a position to regulate a set of modified rules for marriage or, in particular, for
same-sex marriage in Islam: that is a task that should be carried out by Muslim
jurists who have legal authority. The present study aims to demonstrate exist-
ing discursive spaces in Imami law concerning marriage that can be used to
extend the contract of nikah to cover same-sex unions too. This goal, I believe,
has been fulfilled thus far. Therefore, scholars who wish to examine the poten-
tiality of Islamic tradition and revelatory sources concerning same-sex unions
can effectively rely on the outcomes of this study to further elaborate on the
detailed structure of same-sex marriage in Islam. I also hope that this proposal
encourages (neo-)traditional Shi‘i jurists, such as Bujnardi and Haydari, to
reconsider this topic and further advance debates on the possibilities of the
expansion of marriage to same-sex relationships in Imami law.

4 Conclusion

Building upon the previous chapter, which surveyed several procedural prin-
ciples and legal maxims of the Imami legal school that can be deployed to rec-
oncile Islamic law and same-sex sexual relationships, this chapter examined
the repertoire of Shi‘i law on marriage to explore discursive spaces that can be
used to expand Islamic nikah to same-sex unions. Following several current
Imami jurists who promote the idea of marriage equality in Islam, this chapter
presented a sketch of a proposal for same-sex marriage in Imamiyya, in which
Shi‘i gays and lesbians may licitly practise same-sex sexual relationships based
on Islamic nikah, whether permanent nikah or a temporary one (muta).
Kugle suggests that temporary marriage (mut‘a), which is regulated in the
Imami legal school, should be seriously considered by Sunni gays and lesbians
as an alternative to permanent nikah or “formal marriage.”® Muta is an infor-
mal and simple model that can enable same-sex couples to legitimise their
relationships and fulfil their sexual needs within Islamic law, without being
subject to sinful behaviour or punishment for fornication or adultery. This is
particularly important because many homosexual Muslims are not able to

heterosexual marriage based on an agreement between partners, both contracting par-
ties can preserve the rights to divorce. The same rule may also apply to the partners of
same-sex marriages.

16 Kugle, Homosexuality in Islam, 222—26.
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meet the permanent marriage requirements either socially or financially. Since
mut‘a is regarded unlawful in major Sunni legal schools, Kugle gives grounds
for the pursuit of this model by Sunnis by noting that the Shi‘i legal school is
respected by Sunni Muslims and can be followed if its decision “is more con-
ducive to promoting benefit and reducing harm.”"”

Kugle correctly refers to temporary marriage as an available option for
Muslim gays and lesbians. It is also more practical for Muslim gays and les-
bians who wish to follow Islamic law and live with their partners licitly or
legitimately in Muslim-majority societies or Islamic states in which same-sex
marriage is not yet legal. Temporary marriage, compared with the permanent
form, has simple rules and is flexible. Couples may agree to be together for a
longer or shorter period of time, though the duration of time must be specified
in the contract. Moreover, whenever the time of the contract is terminated,
they simply can renew it. In addition, no witnesses are required to perform
this marriage contract; thus, no one need to be informed of the relationships
of such couples. Addressing this point, I believe, can be vitally important for
same-sex couples because many couples in Islamic states seek confidential-
ity. In addition, mut‘a does not entail the complications of divorce that exist
in a permanent marriage simply because in a temporary marriage there is no
divorce. The marriage will be nullified either by the termination of the time
specified in the contract or by an agreement made by the contracting parties
before the time ends. Because there is no divorce in this kind of marriage, there
is no need to provide witnesses, which might put such couples’ lives in danger
in conservative societies where same-sex sexual relationships are not tolerated.

Another situation in which homosexual Muslims might benefit from tem-
porary marriage is for those living in the West who, for whatever reasons, do
not wish to marry someone permanently. Such Muslim individuals may find
temporary marriage to be a way to licitly fulfil their emotional and sexual
needs and be faithful to Islam.

Nevertheless, many Muslim gays and lesbians rightly wish to be seen as
equal members of the Muslim community. This implies that Islamic law should
treat them justly in every respect, including in marriage. Thus, if heterosexual
Muslims are permitted to form their marriage contracts permanently, homo-
sexual Muslims should equally have the same rights. Hence, licit temporary
marriage should not be seen as an alternative but as something that is comple-
mentary to permanent marriage for homosexual Muslims.

17  Ibid, 224. This point can be affirmed by a fatwa attributed to al-Shaykh Mahmud Shaltat
(d.1963), Shaykh of al-Azhar between 1958 and 1963. The fatwa, which was issued on July 6,
1959, confirms that the Twelver Shi‘i legal school, as one of the Islamic legal schools, is
permissible to be adhered to (Shaltut, Risalat al-islam, 227—28).



Conclusion

Studies of modern topics pertaining to gender and sexuality in Islam are still
developing. Khumayni's fatwas on the permissibility of Gcs, issued in the 1960s
and 1980s were, in my view, turning points for such debates, at least in Shi‘i
legal context. Despite some critics, I have argued that the emergence of the
fatwas are far from political biases for heteronormalising homosexual persons
or curing a diseased deformity, though it might have been perceived as such by
the post-revolutionary legal and medical authorities.! Khumayni's first fatwa,
which is quite comprehensive, was issued in the 1960s, almost two decades
before the Iranian revolution of 1979, when neither he nor his opponents (the
Iranian authorities at the time) could have envisaged that such a revolution
would happen two decades later and that he would then be in control of the
country as its first supreme leader, thus serving as both a religious and a state
authority.

What is pivotal concerning the first fatwa is the time period in which it was
issued. In the 1960s, Christian and Jewish theologians, as well as Muslim mufiis,
whether Shi‘i or Sunni, often held that it was not permissible for transgender
people to undergo Gcs.2 This approach is still a common view among various
Sunni legal schools, which consider GCs to be violating God’s creation, which
no one is entitled to alter.® Thus, the question is: What legal principles did
Khumayni apply, despite the objections made by the opponents of Gcs, that
supplied him the fuel needed to issue the fatwa? In other words, one might
ask what discursive space(s) existed in the Imami legal school that enabled
Khumayni to adequately derive his legal opinion that departed from the views
of the majority of Shi‘i and Sunni ulama’ at the time. In various publications,
I have comprehensively examined Khumayni's legal-hermeneutical reasoning
leading to the Gcs fatwa, finding it was based on four indispensable elements:
(1) modern Shi'‘i jtihad as a methodological tool, (2) “procedural principles” as
practical solutions, (3) use of legal maxims, and (4) “the role of time and place”
as an essential factor in jjtihad.*

1 See Alipour, “Transgender Identity.”

2 See Sharzer, Jones, Alipour, and Pacha, “Religious Attitudes Toward Gender-Confirming Sur-
gery,” 237-57.

3 I examined several Sunni fatwas of this kind in the following article: Alipour, “The Nexus
between Gender-Confirming Surgery and Illness.”

4 See Alipour, “Islamic Shari‘a law,” “Transgender Identity,” and “The Nexus between Gender-
Confirming Surgery and Illness.”
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Clearly, modern Imami jjtihad has a focal role in contemporary Muslim soci-
eties. Its functioning is well illustrated in the following two cases. In 1979 Iran
experienced massive political turmoil and change brought about by a revolu-
tion led by Ayatallah Khumayni. Khumaynt's understanding and use of ijtihad
brought him to a doctrine called wilayat al-fagih (the governance/guardian-
ship of the jurist) and ultimately shaped a political system in Iran that enabled
it to have serious domestic, regional, and global impacts.> The other case is
Iraq after the collapse of Saddam Husayn's regime following the US-led inva-
sion of the country in 2003. Ever since, the Shi‘i-majority country of Iraq has
been experimenting with a new religio-democratic transformation in which
Ayatallah ‘Ali Sistani, as the most influential religious figure, is playing a cru-
cial role in the development and deployment of this new system. Overruling
the doctrine of wilayat al-fagih, Sistani, in his practice of jtihad, holds that
jurists are not entitled to independently establish a political system during the
“Occultation” (ghayba) of the Twelfth Imam. Rather, they may provide general
“guidance” or “advice” to people and the government in power.® The vital role
of Shi‘i ijtihad can also be acknowledged in the reformation or modifications
proposed by jurists on various societal and cultural issues, including their fat-
wads on topics concerning gender confirmation surgery and marriage equality,
some of which were discussed earlier in this study.

The two contrary examples of Khumayni's and Sistani’s deployment of jjti-
had, as well as various modified Shi‘i fatwas on gender and marriage equality,
show that Shi‘i jtihad is dynamic. This dynamism should not be considered
a flaw in this methodology but rather a strength because it demonstrates its
openness and flexibility, which enable it to engage with contemporary issues.
Therefore, using the stockpiles of Shi‘i legal rulings to tackle novel phenom-
ena concerning gender and sexuality, the modern Imami legal school has
moved beyond the classical and post-classical notion of jitihad and expanded
in scope. Yet, Western scholarship has paid little attention to this shift and
expansion: it has barely examined this paradigm of ijtihad holistically as a

5 The following sources provide illuminative discussions on the doctrine of wilayat al-fagih in
contemporary Shi‘i scholarship: Moussawi, Shiism and the Democratisation Process in Iran;
Kadivar, “Wilayat al-faqih and Democracy”; Mavani, Religious Authority; Bayat, “The Making
of Post-Islamist Iran”; Fujinaga, “Islamic law in Post-Revolutionary Iran.”

6 See al-Safi, “Khutbat al-jum‘a.” To read more about SistanT’s legal-political approaches, see
Gulmohamad, The Making of Foreign Policy in Iraq. For comparison between Sistant’s and
Khumayni's views on this topic, see Rivera, Iranian Strategic Influence (in particular, chap. 8,
107-51). Gleave presents a useful comparison between Kazim al-Ha'ir and Bagqir al-Hakim,
who advocate the doctrine of wilayat al-fagih, and Sistani on religious authority (Gleave,
“Conceptions of Authority in Iraqi Shi‘ism”).
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legal-methodological repertoire, nor how Shi‘i jurists often practise it to derive
Islamic legal rulings.

Concerning procedural principles (usial amaliyya), it is often believed that
legal theory (usul al-figh) is the most important field for current Imami jitihad.
However, there are few studies on several fundamental debates in this field.
One such debate addresses the process of legal reasoning. In modern Shi‘i
usul al-figh, legal reasoning is divided into two fundamentally different types
of proof: jjtihadic proofs (adilla ijtihdadiyya), which may result in actual legal
rulings, and juristic proofs (adilla figahatiyya), which consist of rules that do
not serve as the basis for actual legal rulings but only guide jurists in tackling a
given issue in practice.

Although “juristic proofs” were established in Shi‘i legal theory much later
than adilla iitihadiyya, it is striking that both carry equal weight in recent
Imami jtihad. Jurists have come to realise that an increasing number of com-
plex modern topics need to be explored through an Islamic lens. However, no
scriptural texts from the Qur'an or sunna can be applied to most of these top-
ics. Moreover, many such cases are not subject to reason or rational proof. As
a result, these principles of the second level of jjtihad are highly constructive
in providing guidance or solutions for Muslims to manage matters concerning
their daily lives.

Despite the importance of procedural principles, there is a scarcity of
academic studies in Western scholarship surveying them. Such studies are
urgently required because there are similar principles established by Sunni
and pre-modern Imami legal theory. However, scholars should not correlate
procedural principles in modern Shi‘i legal theory with their classical and
Sunni counterparts. As elaborated in Chapter 2, the modern procedural prin-
ciples in the Imami context are related to the third type of legal reasoning,
which does not lead to actual legal rulings but provides a basis from which
to tackle given legal cases in practice. In contrast, the similarly named prin-
ciples, such as asalat al-bara’a (asalat al-nafy) and asalat al-istishab in Sunni
and pre-modern Shi‘i legal theory, are thought to be either decisive reasons or
uncertain opinions.” Therefore, they are either associated with the first type of
reasoning, which leads to actual legal rulings, or to the second type, similar to
single-strand fadith, which leans towards actual legal rulings, albeit via uncer-
tain opinions.

Even though Shi‘i jurists, like their Sunni counterparts, have commonly
applied various legal maxims (gawa‘id fighiyya) in legal debates, the theoretical
discussion of these maxims was not a high-priority concern for Imami jurists

7 See al-Sadr, Buhiith, 5: 9—11.
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before the middle of the twentieth century. That is when jurists realised the
crucial role of legal maxims and began to thoroughly study their nature and
distinctions with principles related to legal theory. The very nature of these
maxims and their major role in contemporary Shi‘i jtihad have also remained
unexamined in the secondary literature, and thus they are open to new aca-
demic investigations.

Finally, “the role of time and place in ijtihad” is yet another important doc-
trine in modern Imami jtihad, in particular in Khumaynt’s scholarship, which
is followed by his disciples.® Although this doctrine was first introduced by
Fazlur Rahman in the Islamic world, Khumayni apparently came to this idea
independently while struggling with the Iranian political system before the
revolution and leading the country after it as Supreme Leader. Despite various
interpretations presented by his pupils, according to Khumayn's explanation
of the principle, ijtihad is dynamic when considering the two important fac-
tors of time and place. A topic that has a special legal ruling in a particular time
or place might receive another legal ruling under different political, cultural, or
societal circumstances. This means jjtihad can adapt to changing cultural con-
ditions. This rule makes Islamic laws flexible over time and space or, in general,
across cultures. Otherwise, understanding the sacred texts and Islamic law, or
in general Islamic teachings, according to Khumayni, would lead to obsolete
results that could not be used in our modern time and civilization.

This doctrine in Imami legal scholarship is rather recent, and thus its
notion and scope are matters of dispute. Its contested nature is manifested in
extremely different interpretations of it: it is sometimes interpreted as a tool
to assess the topics of legal rulings that may change over the passage of time
and variations in place, and also has been conceptualised as related to the
legal rulings per se—which implies that legal rulings are not always permanent
but are subject to change because of variations in time and place. Finally, it
might mean that both the topics and legal rulings are subject to changes.® This
doctrine, too, is currently underdeveloped in Western scholarship.

8 Khumayni, Sahifa-yi imam, 21: 289. Different approaches on this topic can be grasped from
the following debates: Gurji, Kataziyan, Ha’ir1, Mar‘ashi, MaTifat, and Mujtahid Shabistari,
“Iqtirah  darbara-yi mabani-yi ijtihad,” 2-105. Also see al-Asifi, “Nazariyyat al-imam
al-Khumayni fi dawr al-zaman wa-l-makan fi l-ijtihad,” 5: 10-32; al-A'raji, “Falsafat al-zaman
wa-l-makan fi l-adilla al-shar‘iyya wa-l-usal al-‘amaliyya,” 1: 184—240; Qanbari, “Dark-i zaman
wa-mawdi‘at-i jadid,” 126—46; Largjani, “Nagsh-i ‘ulam-i bashar dar ijtihad,” 100-25; Sifati,
“Nagsh-i zaman wa-makan az didgah-i fighi-yi hadrat-i imam Khumayni,” 5: 160—79.

9 To find different oppositional interpretations of this doctrine, see various articles pub-
lished in Majmi‘a-yi athar-i kungara-yi barrasi-yi mabani-yi fighi-yi imam Khumayni:
nagqsh-i zaman wa-makan dar ijtihad in 15 volumes. Also, the journal of Nagd wa-Nazar,
vol. 2(1), devoted a special issue on this matter in 1374Sh. The following two sources further
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In brief, scholars who study the Imami school of law must examine the mod-
ern paradigm of Shi‘i jjtihad and the aforementioned principles. Doing so will
enable them to accurately apprehend and assess the contemporary religio-legal
shifts and debates occurring in Shi‘i societies. It will also assist them in unpack-
ing modern fatwas on new topics issued by jurists such as Khumayni, Sani‘,
Bujnurdi, and Haydari. I began this study by noting that ulama’ have author-
ity within Muslim societies and among lay Muslims: they are the ones most
likely to be heard, listened to, and followed. Therefore, reformists who con-
duct research in the field of Islam and modern issues, including sexuality and
gender diversity, should initiate dialogues with them after acquiring knowl-
edge about the methodology and the language that these ulama’ apply in
their debates.

Having examined Khumayn's fatwas on Gcs, I found it useful to pursue
the same route in order to investigate homosexuality in modern Shi‘i legal-
hermeneutical discourse, hoping to enhance a constructive dialogue between
reformists and (neo-)traditional ulama’ on this topic. This book’s objective
was neither to decisively present a conclusive view on homosexuality in Imami
law nor to assert an inclusive jjitihad to derive a legal ruling on homosexuality
as a mujtahid or a mufti would be expected to do. Instead, it endeavoured to
identify potential discursive spaces in modern Shi‘i jjtihad in which serious
debates can be embedded and can negotiate between various groups of schol-
ars on homosexuality in Islam. It thus elaborated the existing discursive spaces
in the modern Shi‘i paradigm of jitihad on homosexuality and examined how
this paradigm can potentially use its repertoires to engage with this topic.

Overall, the present research has made it clear the Quran and sunna
(ahadith) do not address homosexuality because it was not an issue for the
early Muslim community when the Prophet or the Imams lived amongst them.
Moreover, reason (‘aql), as a primary source of modern Shi‘i jjtihad, also does
not present compelling proofs against homosexuality. In addition, earlier cat-
egories of same-sex sexual behaviours cannot be reasonably correlated with
modern homosexuality. Therefore, applying the legal rulings on any of the
pre-homosexual categories to modern homosexuality would not be adequate
since the legal analogy is not validated in Imamiyya. Consequently, it is appar-
ently not possible to derive a legal ruling on homosexuality at the first level
of the argumentation established in the modern Shi‘i ijtihad (i.e. the level of
adilla ijtihadiyya). However, there are various procedural principles and legal

elaborate on Khumayni’s doctrine about the role of time and place in ijtihad: Diyaifar,
al-Imam al-Khumayni: manhajuhu fi l-itjihad, chap. 7, 167—207; al-Haydari, Ma‘alim al-tajdid
al-fighi, chap. 4,145-91.
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maxims at the second level of jitihad (i.e. the level of adilla figahatiyya) that
could be used to advocate for the permissibility of homosexuality in the Shi‘i
legal system.

The controversies and queries consulted in this study, I hold, can enhance
(neo-)traditional jurists’ awareness of this timely topic. Inspired by the pres-
ent work, I hope that Shi‘i jurists can move on from traditional legal stances
on the pre-homosexual categories of liwat and sihaq, and instead revisit the
topic of homosexuality independently. By applying modern jjtihadic rules and
potential discursive spaces, they could rectify the existing punitive regulation
in Imami law on homosexuality. By and large, I urge both (neo-)traditional
‘ulama@ and Muslim reformists not to disregard or devalue such potential
spaces in dealing with modern topics. Instead, they should hold constructive
dialogues with one another to open new vistas in negotiating modern topics
concerning sexuality and gender equality, including intersex topics, transgen-
derism, bi/pansexuality, and, in a wider sense, those who identify as “queer.”
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Typology of Shi‘i hadith on Same-Sex
Sexual Behaviours

Figure 5 (in Chapter 5) categorises 135 hadiths found in al-Burdjirdr’s collection. The
following criteria were used to gain the highest numbers and percentages of the
ahadith concerning each category.

1. The table is formed of five categories: takhannuth (effeminacy), tarajjul (mannish-
ness), liwat (pederasty), ubna (male pathological passivity), and sifdq (female same-
sex sexual behaviours). However, the ahadith convey other possible subjects or
phenomena which do not fit into these five categories, such as rape or interpretation of
verses of the Qur'an on the act of the tribe of Lot (‘amal gawm Lit), etc. All such topics
shall be categorised as “other”.

11. If a hadith contains or implies more than one category, it shall be addressed in
all relevant categories. For example, several hadiths provide interpretations on verses
pertaining to the acts of the tribe of Lot. According to a direct denotation or explicit
connotation of these ahadith, they describe the behaviour of the people of Lot as rape.
However, some such ahadith refer to the fact that these people’s same-sex sexual prac-
tices were usually with young (stranger) boys. The same ahadith also address female
same-sex sexual practices of the people of Lot. Therefore, such ahadith are addressed
in all three following categories: other, liwat, sihag.

111. Unlike jurists’ articulations of the phenomenon of liwat or liti (a person who
performs the act of liwat), all ahadith which maintain these two terms are counted in
the category of pederasty. This is because, as argued in Chapter 3, these ahadith were
issued in the context of early Muslim society in which the term /iff was commonly
understood as an adult free man who practised sexual relationships with very young
free/slave boys. However, those ahadith containing the concept that there are males
who believe that other males are sufficient for them, are categorised as “other” due to
the lack of clarification about the exact meaning of this concept.

1v. Regarding female same-sex sexual behaviours, all ahadith containing sahq or
sihaq or al-lawati are counted in the category of sihag. However, those ahadith imply-
ing the following concept—that there are females who believe that other females are
sufficient for them—are categorised as “other” due to the lack of clarification about
the exact meaning of this concept.

v. All ahadith addressing the act of the tribe of Lot (‘amal gawm Lit), without fur-
ther explanation, are considered as “other”

© KONINKLIJKE BRILL BV, LEIDEN, 2024 DOI:10.1163/9789004697065_012
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V1. The numbering of the ahadith and page numbers addressed below are based on
al-Burdijirdf’s collection, volumes, 25 and 30.

1 Takhannuth

Vol. 25, the book of marriage (kitab al-nikah), chapters on forbidden marriage (abwab

al-nikah al-muharram):

~ chap. n/hadith numbers: 31 (pp. 472-73), 32 (p. 473), 33 (P- 473), 34 (P- 473), 40
(p. 474), (maybe) 47 (p. 477), hadith Muhammad b. Humran (p. 478), hadith Aba
Hurayra (p. 478), hadith Jabir b. ‘Abdallah (p. 478).

— chap. 15/hadith numbers: 6 (pp. 483-84), 7 (p. 484), 8 (p. 484), 13 (p. 485, which
is the same hadith narrated by Muhammad b. Humran which has been addressed
in chap. 11).

2 Tarajjul

Vol. 25, the book of marriage (kitab al-nikah), chapters on forbidden marriage (abwab

al-nikah al-muharram):

— chap. 11/hadith numbers: 31 (pp. 472—73), 33 (P 473), 34 (p. 473), hadith Muhammad
b. Humran (p. 478), hadith Jabir b. ‘Abdallah (p. 478).

— chap. 15/hadith numbers: 6 (pp. 483-84), 7 (p. 484), 8 (p. 484), 13 (485, which is the
same hadith narrated by Muhammad b. Humran which has been addressed in
chap. ).

3 Liwat
Vol. 25, the book of marriage (kitab al-nikah):

Chapters on forbidden marriage (abwab al-nikah al-muharram):

— chap. u/hadith numbers: 2 (pp. 459—61), 3 (pp. 461-62), 5 (p. 462), 11 (p. 466), 12
(p- 466), 14 (p. 467), 15 (p. 467), 18 (pp. 467-68), 19 (pp. 468-69), 21 (p. 469), (maybe)
24 (p. 470), 26 (pp. 470-71), hadith al-A‘mash (p. 477), hdith Ibn Shadhan (p. 477),
hadith Ibn ‘Abbas (p. 477), hadith collected by Jami* al-akhbar (p. 477).

— chap. 12/hadith numbers: 1 (pp. 478-79), 2 (p. 479), 3 (p- 479), 4 (p- 479), 5 (p- 479).

— chap. 13/hadith numbers: 1 (p. 479), 2 (pp. 479-80), 3 (p- 480), 4 (p. 480), 5 (p. 480),
(maybe) 6 (p. 480).
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Chapters on what are prohibited due to the marriage contract (abwab ma yuharram
bi-l-tazwij):
— chap. 5/hadith numbers: 1 (pp. 558-59), 2 (. 559), 3 (559), 4 (P- 559), 5 (P- 559), 6

(p-559), 7 (p- 560).

Vol. 30, the book of punishments and discretionary chastisements (kitab al-hudud

wa-[-ta‘zirat), chapters on punishments of liwat (abwab hadd al-liwat):

— chap. 1/hadith numbers: 1 (pp. 460—61), 2 (pp. 461-62), 3 (p. 462), 10 (p. 463), 15
(p- 465),16 (p. 465),18 (p. 466), 19 (p- 466), 22 (pp. 466-67), 23 (p. 467), 24 (p. 467), 26
(p- 467), 27 (p- 467), 29 (pp- 467-68), 30 (p. 468), 33 (pp- 468-69), 34 (p. 469).

— chap. 2/hadith numbers: 1 (p. 469).

4 Ubna

Vol. 25, the book of marriage (kitab al-nikah), chapters on forbidden marriage (abwab

al-nikah al-muharram):

— chap. u/hadith numbers: (maybe) 23 (pp. 469-70), 35 (p- 473), 36 (p. 473), 37
(PP- 473-74), 38 (P- 474), 39 (- 474), 41 (PP- 474-75), (maybe) 42 (p. 475), 43 (p. 475),
44 (pp- 475-76), 45 (p- 476), 46 (pp. 476-77), (maybe) 47 (p. 477), (maybe) hadith
Ibn Asbat (p. 477), (maybe) hadith Humran (pp. 477-78), (maybe) hadith Abt Basir
(p- 478).

— Chap. 14/hadith numbers: 1 (p. 481).

Vol. 30, the book of punishments and discretionary chastisements (kitab al-hudud

wa-l-ta‘zirat), chapters on punishments of liwat (abwab hadd al-liwat):

— Chap 1/hadith numbers: 4 (p. 462), 5 (p. 462), (maybe) 6 (p. 462), 9 (p. 463), 12
(p- 464), 17 (p. 465), (maybe) 21 (p. 466), (maybe) 25 (p. 467), 31 (p. 468), 32 (p. 468).

5 Sihaq/Sahq

Vol. 25, the book of marriage (kitab al-nikah), chapters on forbidden marriage (abwab

al-nikah al-muharram):

— chap. 15/hadith numbers: 1 (p. 482), 2 (p. 482), 3 (p. 482), 4 (pp. 482-83), 5 (p. 483), 6
(pp- 483-84), 7 (p- 484), 8 (p- 484), 9 (p- 484), 10 (p. 485), 11 (p. 485), 14 (pp- 485-86),
hadith Sa‘d (p. 487).
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Vol. 30, the book of punishments and discretionary chastisements (kitab al-hudud

wa-[-ta‘zirat), chapters on punishment of sahq (abwab hadd al-sahq):

— chap. 1/hadith numbers: 1 (p. 470), 2 (p. 471), 3 (p. 471).

— chap. 2/hadith numbers: 1 (pp. 471-72), 2 (p. 472), 3 (pp- 472—73), 4 (p- 473), 5 (P- 473),
6 (p- 473)-

6 Other

Vol. 25, the book of marriage (kitab al-nikah), chapters on forbidden marriage (abwab

al-nikah al-muharram):

— chap 11/hadith numbers: 1 (p. 459), 2 (pp. 459—60), 3 (pp. 461-62), 4 (p. 462), 6
(pp- 463-65), 7 (p. 465), 8 (p. 465), 9 (pp. 465—66), 10 (p. 466), 11 (p. 466), 13 (466),
15 (p. 467), 16 (p. 467), 17 (467), 20 (p. 469), 22 (p. 469), (maybe) 23 (pp. 469—70),
24 (p. 470), 25 (p. 470), 27 (p. 471), 28 (Pp. 471-72), 29 (P- 472), 30 (- 472), hadith
Mu‘awiya b. ‘Adula (p. 478).

— chap. 13/hadith numbers: 6 (p. 480).

— chap. 15/hadith numbers: 12 (p. 485), 13 (p. 485).

Vol. 30, the book of punishments and discretionary chastisements (kitab al-hudud

wa-[-ta‘’zirdt), chapters on punishments of liwat (abwab hadd al-liwat):

— chap. 1/hadith numbers: 6 (p. 462), 7 (pp. 462—63), 8 (p. 463), 9 (p. 463), 11 (p. 463), 13
(pp- 464-65), 14 (p. 465), 20 (p. 466), 21 (p. 466), 28 (p. 467).
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adilla figahatiyya Juristic proofs. This is the second level in the argumentation pro-
cess of modern Shi‘i jtihad. It is based on procedural principles (usul ‘amali-
yya), which consist of rules that do not lead to actual legal rulings but rather tell
us how to tackle any given case in practice through what is called an apparent
divine legal ruling (al-hukm al-shar? al-zahiri). The key point here is that these
principles can only be applied to legal rulings if the case does not have enough
indicators within the primary sources of ijtihadic proofs. The most frequently
used procedural principles are the following: the priority of divine exemption
(asalat al-bard’a al-shar‘iyya); the priority of divine precaution (asalat al-ihtiyat
al-shartyya); the priority of optional choice (asalat al-takhyir); and the priority
of presumption of continuity (asalat al-istishab)

adilla ijtihadiyya Ijtihadic proofs. This is the first level in the reasoning process of
modern Shi‘i jtihad. It consists of proofs by which a mujtahid might derive an
actual divine legal ruling (al-hukm al-shar7 al-waqi7). There are four sources
for this type of proof: the Qur’an, sunna (tradition), jma“ (consensus), and ‘ag/
(reason).

ahkam shariyya waqiiyya (sing. hukm shar© waqit) Actual divine legal rulings.
See adilla ijtihadiyya.

ahkam shar‘yya zahiriyya ‘amaliyya (sing. hukm shart zahiri ‘amali) Apparent
divine legal rulings in practice. See adilla figahatiyya.

ahl al-hall wa-l-‘aqd The people of resolution and contract. A conceptualisation of
ifma‘that describes it as the agreement between those individuals who are qual-
ified to understand Islamic laws among the followers of Muhammad during a
specific period after his death.

akhbarits Scripturalists. See akhbarigari.

akhbarigari Scripturalism (akhbarigari — in Persian). It was a Shi‘i legal movement
that originated in the early sixteenth century and soon became a dominant
methodology for understanding and deriving Islamic laws. It actively survived in
Imami scholarship until the early eighteenth century. Mulla Muhammad Amin
al-Astarabadi (d.1036/1626—27) founded this movement after writing his master-
piece, entitled al-Fawa’id al-madaniyya. Astarabadi argued that the companions
of the Imams and the early Imami scholars had always rejected the use of jti-
had. Therefore, he strongly disavowed the innovation (bid‘a) that, in his view,
al-‘Allama al-Hilli in particular had introduced, urging a return to the original
Imami approach of refuting ijtihad. Astarabadi believed that ijtihad was based
on uncertain opinions (zunun) regarding divine legal rulings and that uncertain

opinions were insufficient grounds on which to determine Muslim practice. He
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held that Shi‘i scholars are required to derive Islamic laws with certainty and fur-
thermore that such certainty is possible to attain. During the time of the famous
Akhbari, Yasuf al-Bahrani (d. 1186/1772), the sway of the Shi‘i Scripturalist school
weakened, and the usiuli school, which promotes legal theory, under the lead-
ership of Muhammad Bagqir al-Bihbahani (d. 1205/1790-1) came to dominance.

amara (pl. amarat) See dalil zanni.

‘amm  General. According to legal theory, the texts of the Quran and sunna are
expressed in either a general or a specific form. Any revelatory text expressed in
a general form must be investigated to ascertain whether there is a specific utter-
ance related to that text. If so, the specific utterance should be considered an
indicator (garina) that particularises the general text accordingly. If there is no
specific utterance, the text can be interpreted based on its generality (‘umam).
Current legal theory recognises several linguistic particles as signs of generality:
kull (all), jami* (all), ayyu (every), kull wahid (every single), and al- (the) identi-
fied as ‘the’ of inclusiveness (istighragt).

‘aql or dalil ‘aqli Reason or rational proof. It is one of the four primary sources of
Shi‘i jtihad. See adilla ijtihadiyya.

asalat al-bara’a al-shariyya Priority of divine exemption. One of the procedural
principles. Following this priority, if there is no clearly received evidence or
proof in the primary sources (including unequivocal statements in scriptures
or rational reasoning) to forbid a phenomenon or behaviour, it would be consid-
ered permissible in practice. See usul ‘amaliyya.

asalat al-ihtiyat al-shariyya Priority of divine precaution. One of the procedural
principles. This priority emphasises taking a cautionary position in cases of
uncertainty (shakk) to make sure that legal duty has been complied with. See
usul ‘amaliyya.

asalat al-istishab  Priority of presumption of continuity. One of the procedural princi-
ples. This priority implies that if a given case or a given legal ruling was previously
known by certainty, and its condition has now become doubtful/uncertain, the
case or the legal ruling should be presumed to continue as before, and thus
the current uncertain situation should be neglected. See usul ‘amaliyya.

asalat al-takhyir  Priority of optional choice. One of the procedural principles. This
principle applies when a given case potentially carries two possibilities and
there is no received indicator which gives preference to one side over the other.
In this situation, following this procedural principle, the lawgiver leaves all the
options in the hands of individuals, and they are free to choose either options as
they wish, but not both. See usul amaliyya.

awamir (sing. amr) Commands. The Quran and sunna contain imperative forms
of the verb (awamir), which literally means “commands.” The principal issue
is whether imperative forms imply “mandatoriness” (wujiib) or merely imply
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“recommendation” (nadb). Modern usilis often uphold that the literal or real
(hagigi) meaning of the imperative form implies “mandatoriness,” whereas “rec-
ommendation” is the figurative (majazi) meaning of this form.

Bain Irrevocable. A type of divorce in Islamic law in which there is no reconcilia-
tion period for couples. To remarry, the couple would require a new marriage
contract.

Baraa asliyya Fundamental non-assessment/fundamental exemption. In legal the-
ory, bara’a asliyya is commonly categorised as the following: all actions are per-
mitted by default unless prohibited by divine command.

bigha’ In classical Arabic literature, it often refers to male pathological passivity,
although it is sometimes regarded as offering sexual services for payment. See
ma’bun.

daif Weak. A hadith whose chain of transmission (isnad) contains non-credible
transmitters or bears an incomplete isnad, meaning that there are one or more
missing transmitters within the chain of transmission.

dalil qatt Definitive proof. Dalil gat7 is a type of proof that leads to certainty in a
legal ruling on a given case.

dalil zanni (also amara) Uncertain proof. Dalil zanni is a type of proof that leads to
an uncertain opinion in a legal ruling.

dararyuzal Harm must be eliminated. Regarding this legal maxim, Muslims are not
allowed to harm themselves or harm others; rather, they must take care of their
own and others’ lives, health, and property.

fahisha (pl. fawahish) Indecency — in the context of the Qur’an.

Sfatwa (pl. fatawa) Islamic legal opinion. It is often issued by a jurist in response to
alegal inquiry.

fa‘il The active partner/one who penetrates in male same-sex sexual relationships.

figh (fura‘al-figh) Islamic substantive law.

ghayr al-mustaqillat al-‘agliyya Dependent rational proofs. This category of rational
proofs implies arguments in which one of the premises comes from reason (‘agl)
and the other from divine revelation (shar‘). See mustagqillat ‘agliyya.

hazl Bawdy. A genre of literature in premodern Arabic and Persian.

hadith (pl. ahadith) Oral or written report of Muhammad’s sayings, deeds, and
endorsements (in Sunni legal schools) and of Muhammad, his daughter Fatima,
and the Twelve Imams (in Shi‘ legal school).

haqigi Literal (meaning of a text). Jurists should always interpret a revelatory text
based on the author’s intention, which is chiefly conveyed by its literal meaning
unless there exist indicators that refer to the figurative meaning. See majazi.

hasan  Good. In (Shi‘) hadith science, it implies a report with a complete (unbroken)
chain of transmission, ascribed to one of the fourteen infallible individuals by

Twelver Imami Shi‘i transmitters who were praised but not considered just.
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hudiid (sing. hadd) Lit. boundaries. Hudiid in Islamic law consist of offences whose
punishments are specified in the Qur'an or definitive sunna.

hujja Probative force or proof.

hujjiyya  Probativity or probative force.

hukm shar (pl. ahkam shar‘iyya) Divine legal ruling.

hukm taklift (pl. ahkam taklifiyya) Defining ruling. Jurists often describe defining
rulings as legal rulings connected to Muslim individuals’ deeds and directly tar-
geting their behaviours in various aspects of their lives as people, as worshippers
of God, as parts of families, and as members of Muslim communities. Defining
rulings are divided into five categories: obligatory (wajib), recommended
(mustahabb), permitted (mubdh), discouraged but not unlawful (makrih), and
prohibited (haram). See hukm wad'.

hukm wad (pl. ahkam wad‘iyya) Declaratory ruling. Declaratory rulings are often
identified as legal rulings that do not directly target the Muslim individual’s
deeds and behaviours. They contain laws relating to particular situations that
have indirect consequences on Muslim individuals’ deeds and behaviours. For
instance, Islamic marital laws directly govern a particular relationship between
two partners while indirectly influencing their deeds and behaviours in terms of
the five categories of Islamic defining rulings. See hukm taklift.

husn al-‘adl The goodness of justice. This doctrine is often described as an inde-
pendent rational assessment by (Shi‘i) legal scholars. It implies that divine jus-
tice exists, and therefore, God never behaves unjustly, nor does He accept that
humans should do injustice to each other. See mustagillat ‘agliyya.

ibaha zahiriyya Apparent permissibility. See ga‘idat al-ibaha.

ibahawagqiiyya Actual permissibility. See ga‘idat al-ibaha.

ijma“ Consensus. One of the four primary jtihadic proofs. See adilla ijtihadiyya.

ijma“dukhult A sort of consensus. In Shi‘i legal theory, it often implies that one of
the Imams is included among those forming the consensus. This might hap-
pen either when all Imami jurists agree on the legal ruling on a specific topic,
which provides assurance that the Imam agrees with the consensus, or a (small
or large) group of jurists agree on the legal ruling on a particular topic without
giving the reason or evidence they applied to understand this legal ruling. In
the latter case, if one of these jurists is unknown, this consensus might lead to
a saying or endorsement of the Imam in the belief that the unknown person is
possibly the (Twelfth) Imam.

ijma“ madraki Evidential consensus. A sort of consensus based on additional
evidence/proof.

ijma“ manqul bi-l-khabar al-wahid Reported consensus. A type of consensus in
which a jurist reports to other jurists about an agreement of Muslims or Muslim
scholars on a specific case.
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ijma“ muhassal Extracted/acquired consensus. It is a type of consensus that may
occur when a jurist investigates the legal ruling on a given topic and demon-
strates the agreement of all Muslims or jurists regarding the legal ruling on this
topic.

ijtihad 1Inlegal discourse, ijtihad is illustrated as the primary process to derive legal
rulings. However, there are at least three conceptions of jjtihad in Muslim schol-
arship: (1) As a way to draw on personal opinion (ra’y) or legal analogy (giyas)
for those cases that are not covered by the Qur'an or sunna (the sayings, deeds,
and endorsements of Muhammad in Sunni legal schools and of Muhammad, his
daughter Fatima, and the Twelve Imams in Shi‘i legal schools); (2) As exhaustion
(istifragh al-wus®) of a jurist's endeavour to derive an uncertain opinion (zann)
regarding a legal ruling; (3) As a method that jurists can apply to definitely attain
or justifiably derive (tahsil/istikhraj al-hujja‘ala) a legal ruling from reliable
sources.

‘ilm dirayat al-hadith The science of understanding hadith. It is a field of Islamic
knowledge examining the typology of ahadith and their (in)credibility.

‘ilm al-fihrist The science of bibliography. In the Shi‘i context, it refers to a field
of knowledge that investigates hadith collections pertaining to the formative
period of Imami school.

‘im iktisabt  Acquired knowledge (versus intuitive or evident knowledge).

im al-rijal Lit. the science of men. The purpose of m al-rijal is to explore the reli-
ability of the hadith reports through the evaluation of the characters of their
transmitters.

‘ishq al-ghilman Male love of boys. See jamal-parast.

isnad Chain of transmission — in hadith reports. A chain of a hadith consists of a
list of narrators who have claimed the authority to report the hadith from
Muhammad (in Sunni Islam) or Muhammad, his daughter Fatima, and the
Twelve Imams (in Shi‘i Islam).

istihsan Juristic preference. In Sunni law; it is a legal tool to move on from a primary
established legal ruling to a secondary legal ruling which provides more benefits.

Jjamal-parast Aesthete, worshiper of beauty. It refers to a senior male who would
pick a very young or beardless boy (amrad) as his object choice of love.

Khaba’ith (sing. khabith) Abominations — in the context of the Qur’an.

khabar mutawatir A type of hadith which is narrated through multiple chains of
transmission and numerous transmitters, making it practically impossible for all
those transmitters to collude in reporting false information. This type of hadith,
as Muslim scholars remark, provides certainty concerning the origin of the
hadith as being issued by the Prophet (or the Twelve Imams — in Shi‘i school).

khabarwahid  Single-strand tradition. A type of hadith that is narrated by one or few
chains of transmission, such that it may not provide assurance on the authentic-
ity of the khabar as being issued by the Prophet or the Twelve Imams.
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khass Specific. See ‘amm.

khul®  Lit. plucking off. A type of divorce in which the wife initiates divorce due to her
dislike of the husband. This type of divorce requires the wife to return the dower
(mahr) to her husband or grant him something more or less than her
dower upon an agreement.

khuntha ‘Intersex’ individual. In Islamic law, a khuntha is a person who has both
male and female genitalia, or who has neither. Jurists have distinguished between
two types of khuntha. The first group of khuntha includes individuals identified
as unambiguous/uncomplicated intersex (khuntha ghayr al-mushkil). Members
of this group are believed to have a true gender or sex, either male or female,
which can be designated through biological signs, before or after puberty. The
second group of khuntha includes people who have physical features which,
according to these jurists, cannot be assigned as male or female within the sex
and/or gender binary, before or after puberty. This second group is called inde-
terminate/complicated intersex (khuntha mushkil). See mamsiih.

al-kutub al-arba‘a The Four Books. It refers to the early major Imami hadith
compilations, that is, al-Kaft ft ilm al-din, collected by Muhammad b. Ya‘qub
al-Kulayni (d. 329/940-1); Man la yahduruhu l-faqih, collected by Muhammad b.
‘Ali b. Babawayh, known as al-Sadugq, (d. 381/991—2); and Tahdhib al-ahkam; and
al-Istibsar fi-ma ukhtulifa min al-akhbar, both collected by Muhammad b. Hasan
al-Tusi (d. 460/1067).

liwat a. Male active pederasty (a historical-cultural concept which has frequently
been deployed in Muslim poetry, prose, mujin, and hadith literature); b. inter-
crural or anal sexual intercourse between two men (a legal term often used by
Muslim jurists).

lutt  Often an adult man who practised intercrural or anal sexual intercourse with a
minor boy.

ma‘a l-shakk With doubtful/dubious condition. In legal theory, it refers to a condi-
tion in which the legal ruling on a given case is doubtful. The procedural princi-
ples are those principles that can be applied to derive legal rulings on cases with
doubtful conditions. See adilla figahatiyya.

Ma’bun A pathologically passive man. A man who has a desire to be penetrated by
another man. In early and medieval Muslim vernacular and medical cultures, a
ma’biin person would be regarded as being afflicted with a disease.

mafham Implicated. In legal theory, it refers to an utterance within which the
intended meaning might be tacitly implied in the text but is not presented ver-
bally or explicitly.

majazi Figurative meaning. See haqiqt.

majhul Unknown. A technical term in %m al-rijal implies a narrator of a hadith

which is unknown in terms of reliability.
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mamstth ‘Intersex’ person. In Shi‘i legal context, it refers to those intersex people
who have neither male nor female genitalia. See khuntha.

mantiiq Expressed. In legal theory, it implies an utterance in which the intended
meaning of the text is verbally expressed.

marfu‘ Lifted. In (Shi‘i) hadith context, it is a type of khabar that is ascribed to the
Prophet or an infallible Imam through the term “rafa‘a” (lifted) whereby one
or more transmitters are removed from the chain before the khabar could be
ascribed to the Prophet or Imam.

al-mawdu‘at al-mukhtara‘a wa-l-mansiasa Divinely created and designated sub-
jects/topics. In Islamic law, this refers to those topics of legal rulings that were
created and designated by the Qur’an or sunna.

mawdi‘at ‘urfiyya Customary subjects/topics. In Islamic law, they address those
topics of legal rulings that need to be taken from society, whether the general
public or the professional community.

mu‘adhdhiriyya  Exculpatoriness — in front of God. In legal theory, it indicates that
mujtahids are required to engage in exhaustive efforts to justifiably derive divine
legal rulings from reliable sources; so that they must have justified exculpation
for the path they have followed, if they are questioned hereafter by God.

muajir A boy prostitute — in early and medieval Muslim culture.

Muwakhat Brotherhood (baradari — in Persian). In Muslim culture, it refers to male
friendship or comradeship.

mubadil Partner in exchange. It is a phenomenon in premodern Arabic literature
alluding to a male (often a boy) who agrees to be penetrated by an adult man in
exchange for a turn as the active partner.

mubayyan Clear. In legal theory, it refers to a text that clarifies the preferred mean-
ing, though at first glance it might have numerous meanings.

mufti A mujtahid who is qualified to issue legal opinions. See fatwa, mujtahid.

muhkamat Texts with decisively clear meanings — in the context of the Qur'an. See
mutashabihat.

mujmal Ambiguous. In legal theory, it implies an utterance that may convey several
meanings, but there is no evidence that one is preferred over the others.

mujtahid A jurist who is qualified to perform jtihad. See ijtihad.

mujun  Profligacy or obscenity. A literary genre of premodern Arabic and Persian lit-
erature blatantly illustrating sexual images and describing hedonistic pleasure.

mukhannath (pl. mukhannathun) Effeminate. See takhannuth.

mulazama bayn hukm al-‘aql wa-l-shar®  Inherent reconciliation between rational
and divine assessments. It is a principle in legal theory presuming that what-
ever reason decrees as the goodness or vileness of an action or behaviour, the
lawgivers necessarily embrace it, meaning that there should accordingly be an
assessment legislated by the lawgivers.
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munajjiziyya Inculpatoriness. In legal theory, it implies that mujtahids are required
to engage in exhaustive efforts to justifiably derive divine legal rulings from reli-
able sources; so that they must practise accordingly and thus are not excused for
doing something contrary to this legal ruling.

muqaddimat al-hikma Premises of wisdom. See mugayyad.

mugayyad Restricted. Concerning legal theory, the revelatory texts are uttered

either as absolute or as restricted statements. When there is no evidence of a
verbal, contextual, or rational restriction (¢faqyid) in a given Qur’anic or sunna
utterance, one can consider that the absolute meaning is intended by this state-
ment. However, an absolute meaning, according to modern Shi‘i legal theory,
can be attained if it meets all of the following qualifications, which are called the
premises of wisdom (muqaddimat al-hikma):

— The lawgivers (God, the Prophet, or the Imams) should be in a position to seriously
express their whole intended meaning in a given topic.

— The lawgivers do not address any contextual or verbal restrictions concerning
the topic (either attached to the text or anywhere else in the revelatory sources),
although it is possible for the lawgivers to mention them if intended.

— There should not exist a specific meaning or referent for the topic in the context
of speaking (al-qadr al-mutayaqqan fi magam al-takhatub), meaning that it should
not evoke a specific meaning in people’s minds when they address this topic.

— When a given utterance meets all such qualifications or all the premises of wisdom
exist in a specific utterance, then this utterance appears to convey an absolute state-
ment that should also be considered its established apparent meaning.

mursal Interrupted. In (Shi‘) hadith context, it is a type of khabar that contains

broken chains and thus it misses a number of transmitters in its chain of
transmission.
mustagqillat ‘aqliyya Independent rational proofs. This category of rational argu-
ment consists of proofs in which all the premises are obtained from reason ( ‘agl).
It is largely believed by Shi‘i legal theory that the only cases of this type are the
principles of the goodness of justice (husn al-‘adl) and the evilness of injustice
(qubh al-zulm). See ghayr al-mustagqillat al-‘aqliyya.

muta Lit. gratification, pleasure. In the context of Islamic law, it refers to a form of
marriage consummated with the mutual agreement of both parties for a specific
period. The marriage will be nullified either by the termination of the time spec-
ified in the contract or by an agreement made by the contracting parties before
the time ends.

mutarajjil (pl. mutarajjilat) Mannish woman. See tarajjul.

mutashabihat Texts with allegorical or ambiguous implications — in the context of

the Qur’an. See muhkamat.
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mutlag Absolute (statement). See muqgayyad.

muwaththaq Credible. A hadith with a complete (unbroken) chain, reported by
individuals, male or female, who are considered entirely credible, although they
are not all Twelver Imami Shi‘is. This kind of Aadith is often considered reliable
by Imami jurists.

nahy ‘an al-munkar Forbidding wrong deeds. It is considered as a central injunc-
tion of Islamic laws which implies that Muslims must advise or forbid those who
commit sinful acts or indecency in their respective societies.

naskh Abrogation. It refers to the doctrine of abrogation of the Qur’anic verses or
their legal effects by other verses of the Qur’an or by sunna (tradition), although
the latter case, i.e., abrogation of the Qur’an by sunna, is disputed among Muslim
scholars.

nawahi (sing. nahi) Prohibitions. Inlegal theory, it refers to the texts from the Quran
and sunna that are expressed by prohibitive forms of the verb prohibition. The
main discussion here is whether prohibitive forms imply forbiddenness or just
discouragement. Consistent with the standard approach to modern Shi‘i legal
theory, the prohibitive form literally means forbiddenness, and thus discourage-
ment is the figurative concept of it, and hence requires further evidence to be
verified as the meaning of a certain case of a prohibitive form.

nagariyyat ta'til al-hudud The doctrine of suspension of divinely ordained pun-
ishments. This doctrine implies that, although divinely ordained punishments
for offences may never be removed in Islam, all these punishments must
be suspended during the time of the absence of the Prophet and the Twelve
Imams, because they are the only authorities who have the right to enforce such
punishments.

nagariyyat taghlib al-mudhakkar The doctrine of male dominance. This is a linguis-
tic rule in Arabic implying that whenever there is a group of men and women,
a male plural pronoun should be used due to the principle of male dominance.

nikah Islamic marriage contract. Licit sexual intercourse.

nushuz Disobedience or disloyalty of a wife to her husband.

nusus (sing. nass) Evidently clear texts. In legal theory, evidently clear texts convey
their meanings as the intended meaning in an unambiguous way. See gawakhir.

gadi Judge.

qarina munfasila Separated indicator. In legal theory, it refers to a verbal indicator
which is not provided in that same part of a text but is mentioned elsewhere in
the text.

qarina muttasila  Attached indicator. In legal theory, it implies a verbal indicator
that is mentioned in the same part of the text or attached to it.

qarina haliyya/lubbiyya contextual/rational indicator. In legal theory, it addresses a
nonverbal or nonliteral indicator.
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qarina lafziyya Textual/verbal indicator.

qawa‘id fighiyya Legal maxims. Legal maxims consist of the general principles of
figh that can comprehensively or predominantly be applied to all of their related
specifics.

qa‘idat al-idtirar The legal maxim of necessity. This maxim, which in its complete
format is articulated as al-darurat tubthu -mahzurat, implies that necessities
render impermissible or unlawful acts or behaviours permissible or lawful.

qa‘idat al-ghurar The legal maxim concerning deception. Given this maxim, a
deceiver should be counted as responsible for the harm caused by his deceptive
trade.

qa‘idat al-hilliyya or qa‘idat al-ibaha The legal maxim of lawfulness or permissibil-
ity. Concerning this maxim, everything, including every action or behaviour is
lawful or permissible unless, based on primary Islamic sources, it can explicitly
or definitely be categorised as being unlawful or impermissible.

qa‘idat al-sihha The legal maxim of correctness. It implies that the behaviours
or actions of Muslim individuals should be regarded as valid unless proven
otherwise.

qa‘idat al-tahara The legal maxim of purity. Regarding this maxim, everything is
pure, unless proven otherwise.

qa‘idat al-taslit The legal maxim of dominance. This rule indicates that everybody
has a right to, or control over, their own body and property.

qa‘idat al-yad The legal maxim concerning taking possession. This maxim confirms
that things should be deemed as people’s property if they have control (istila’)
over them and make use of them.

qa‘idat la darar wa-la dirar The legal maxim of no harm and no retribution. The
harmfulness addressed in this maxim includes all physical, mental, or economic
harms. Concerning this maxim, no harmful regulation has been regulated in
Islam.

qa‘idat nafy al-haraj The legal maxim concerning the negation of hardship. Given
this maxim, no legal rulings have been legislated which might cause hardships
for Muslims or if such laws exist, they are negated, and Muslims are not obliged
to follow them.

qiyas Legal analogy.

Quran The speech of Allah revealed to the Prophet Muhammad. It is the first pri-
mary source of jtihad. See adilla ijtihadiyya.

raj7 Revocable. A type of divorce in Islamic law in which the couple can reconcile
in compliance with the original marriage contract during a designated period.

ra’y Personal opinion of a mujtahid in case there are no scriptural texts from which
to derive the legal ruling on a given subject.
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sahth Sound. In Shi‘i context, it refers to a khabar ascribed to one of the fourteen
infallible individuals with a complete (unbroken) chain of transmission and
with transmitters who were all regarded as credible, just, and Twelver Imami
Shi.

sayyiat (sing. sayyia) Sinful deeds.

shakk fil-taklif Doubt pertaining to the types of legal duty. In modern Shi‘i legal the-
ory, it is widely believed that there are two possible doubtful situations: an actual
legal ruling on a specific topic is doubtful either because there is doubt about the
types of the legal duty (¢aklif) itself on this topic, or the object of duty (muta‘al-
lag al-taklif or mukallaf bihi) is uncertain, even though the type of duty on
this case is already known. In brief, sometimes a mujtahid encounters a case
where, after all due consideration, it is not possible to specify the type of legal
ruling (whether obligatory, prohibited, encouraged, discouraged, or permitted)
that might apply to it. This happens when a mujtahid, after having investigated
the jjtihadic sources, is still not able to come to any conclusion on the legal ruling
of a given topic; for example, the legal ruling on smoking tobacco. As such, the
mujtahid still cannot conclude whether the smoking of tobacco is obligatory,
prohibited, encouraged, discouraged, or just permissible. In other situations, the
mujtahid may already know that a specific type of legal ruling on a topic exists.
For example, the mujtahid knows that there is an obligatory prayer on Friday, but
it may not be possible to determine what is the specific object (muta‘allag) of
this legal ruling; namely, whether the obligatory ruling relates to mid-day prayer
(zuhr) or Friday prayer (Jum‘a). Therefore, the mujtahid may still be doubtful
about the object of the obligatory prayer on Friday.

shakk ft muta‘allaq al-taklif or mukallaf bihi Doubt about the object of legal duty.
See shakk ft [-taklif.

shubha hukmiyya Doubt pertaining to a legal ruling. In legal theory, it refers to a
debate on whether a general legal ruling itself on a given topic or a specific actual
case in reality is doubtful. The former situation, that of a doubt pertaining to
a legal ruling (shubha hukmiyya), emerges when there are either no revelatory
indicators from the Qur’an or sunna on a given topic or when there exist ambig-
uous or contradictory revelatory indicators on this topic. The latter situation,
which is doubt pertaining to an actual case (shubha mawduiyya), emerges when
one cannot specify what the actual case is in reality. This situation could be illus-
trated using the example given above. Consider a glass containing a liquid, and
one does not know whether it is water and hence permissible to drink, or wine,
which would be prohibited according to Islamic law. Given Shi‘i legal theory, the
situation of doubt pertaining to an actual case is not related to legal theory; it is
a matter of practice in reality and Muslim individuals are required to approach
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such cases by enforcing the appropriate procedural principles, using guidance
from jurists. However, the former case of doubt pertaining to a legal ruling is
related to jjtihad, and thus it needs to be investigated in legal theory.

shubha mawdiiiyya Doubt pertaining to an actual case. See shubha hukmiyya.

shuhra Widespread agreement.

sithaq/sahq a. Senior female same-sex sexual behaviours with her female slave or
young virgin girl in classical Muslim cultures and hadith tradition; b. Female
same-sex sexual practice in Islamic juristic discourse.

sunna Tradition. It refers to the second primary source of ijtihad. It consists of the
sayings, deeds, and endorsements of Muhammad in Sunni legal schools and of
Muhammad, his daughter Fatima, and the Twelve Imams in Shi‘i legal school.

tabi‘a thalitha Third nature/category. A term used by Shi‘i jurists since at least the
fourteenth century to discuss the possible assignment of a third sex and/or gen-
der to indeterminate/complicated intersex people.

takhannuth Effeminacy. In premodern Muslim culture, takhannuth was usually
defined as behavioural characteristics such as languidness of limbs, softness of
speech, and a female style of dressing, which some individuals would express or
choose to live by. See mukhannath.

tarajjul Mannish-ness. In premodern Muslim culture, there existed women who dis-
played male traits in their dress and behaviours. See mutarajjil.

tazir Disciplining/discretionary punishment. It consists of offences that the Quran
or sunna have not specified punishments for; instead, it is at the discretion of a
Muslim judge to determine the chastisement for such offences. However, the
degree of such chastisement must never exceed the lowest fadd punishment
and, in fact, should always be less than the lowest divinely ordained punishment.

thiga Reliable. In ilm al-rijal, it implies the reliability of a transmitter of a hadith.

ubna Male pathological passivity — in premodern Arabic and Persian literature as
well as vernacular culture. See ma’bun.

ulam@ The (neo-)traditional jurists. Scholars who mastered several of the Islamic
sciences.

usul (sing. asl) Principles. In Shi‘i hadith context, it refers to various recorded khabar
treatises from the formative period of Imamiyya. It is believed that these usul
numbered up to 400 as/, although numbers as high as 700 have been mentioned.

usul ‘amaliyya Procedural principles. See adilla figahatiyya.

usul al-figh  Legal theory. It is a field of knowledge that studies the principles which
may be applied to derive Islamic legal rulings. In modern Shi‘i discourse, it is
often defined as a skill or profession on which one would recognise the rules
that might be employed in the process of deriving legal rulings or that might be
terminated to legal rulings in practice.
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gawahir (sing. zahir) Apparent meaning of texts. The apparent meaning of texts
conveys their contents with the intended meaning, though not definitely. Thus,
gahir texts are the subjects of more than one possible meaning. See nusiis.

zina Fornication, adultery. Sexual activities between a man and a woman outside
marriage.

guhur badwi  Prima facie apparent meaning. In legal theory, any given text that con-
veys a prima facie apparent meaning at first glance will not have probative force
if there is no evidence/indicator that establishes this meaning; namely, evidence
that makes it into an established apparent meaning. See zuhur mustaqrr.

guhur mustaqrr  Established apparent meaning. See zuhur badwi.
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