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On the Translations, the Transliteration,
and the Calendar

1 A Note on the Translations

All translations, except if stated otherwise, are my own. Hence, all mistakes
are also entirely mine. The translation of legal Arabic into English necessarily
means a loss of accuracy since many terms or references do not have a direct
English equivalent. To compensate for the loss of accuracy, I have added Arabic
transliterations for many important technical legal terms and have used foot-
notes to explain any references an author makes to the Quran, the Sunna, or
other figh books. For better readability, I have excluded eulogies, like salla
Allahu ‘alayhi wa-sallam for the Prophet or ‘azza wa-jall for God, from the
translations.

2 The Transliteration of Arabic Names

Arabic transliteration follows the standard established by the International
Journal of Middle Eastern Studies (IJJMES). Arabic words frequently used in
English, like Quran, caliph, or sultan, are not transliterated. Likewise, the
names of commonly known cities, such as Riyadh, Mecca, Medina, Dammam,
or Jeddah, are not given in transliteration.

When referring to contemporary Saudi authors, I use the common naming
system in Saudi Arabia, which includes the first name, the father’s first name,
and the family name (first name — father’s name — last name). Saudi jurists are
often members of large scholarly families. To know the father’s name makes it
easier to identify the author properly. When I cite non-Saudi writings, I only
state the author’s first and family name since legal publications outside of
Saudi Arabia usually do not include the name of the author’s father.

When it comes to premodern scholars, I refer to the name under which they
are commonly known in contemporary Islamic jurisprudence, even if that
name differs from their given name. For instance, I refer to Ibn al-Qayyim
(“the son of the principal™) instead of giving his full name, Shams al-Din Abi

1 His contemporaries, however, called him Ibn Qayyim al-Jawziyya in order to indicate that
his father was the principal of the Hanbali college al-Jawziyya in Damascus. See Catharina
Bori and Livnat Holtzman, “A Scholar in the Shadow,” Oriente Moderno go (1): 13, n. 1. We will
discuss Ibn al-Qayyim’s life and work in more detail in the first chapter.
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‘Abd Allah Muhammad bin Abi Bakr al-ZurT al-Dimashqi. For contemporary
Arab authors who write in English, I use the transliteration they have chosen
for their names.

3 The Two Calendars

For reasons of readability, I have deliberately refrained from using the Islamic
Hijr1 calendar throughout the text, even though it is the official calendar of
the Saudi judiciary and Saudi legal writings generally only refer to Hijr1 dates.
Whenever an author provided a specific date in the Hijr1 calendar, I converted
it into the Gregorian calendar. However, whenever an author referred to a Hijri
year without specifying a day or a month, I estimated the Gregorian year based
on the context. In the bibliography, I listed the year of publication in both cal-
endars since this makes it easier to find and identify Arabic legal literature.



Introduction

Despite Muhammad bin Salman’s reformist politics, Islamic jurists (‘ulama’)
continue to shape political and social life in Saudi Arabia. At the heart of this
lies the legal system, which remains a stronghold of the religious establish-
ment. While the vast majority of Muslim countries have adopted either a civil
law or common law system, Saudi Arabia claims to maintain an Islamic legal
system. This extends beyond simply applying Islamic law as a set of norms
but encompasses a comprehensive Islamic understanding of the entire legal
system.

Over the past two decades, the Saudi judiciary has experienced its most sig-
nificant transformation in history: Islamic law has been partly codified, the
court system has been expanded, and digital technology has been introduced
to the courts. The aim of these reforms is to make the judiciary more efficient,
professional, and transparent. While the recent reforms have increased the
government’s influence on Islamic law, the ‘ulama’ continue to maintain their
control of the legal system.

In this book, I provide an in-depth exploration of the workings of the Saudi
legal system in order to offer a better understanding of these developments.
T use the perspective of the judiciary’s main protagonists, the ‘ulama’, to explore
how Islamic law is understood and applied in Saudi Arabia today. I address
two main questions: First, what is the jurists’ understanding of an Islamic legal
system? And second, how is this understanding reflected in the Saudi legal sys-
tem, its laws, its institutions, and the courts’ practice? The book focuses on
family and criminal law, the most controversial areas of Islamic law in Saudi
Arabia today, and covers the developments from the 1980s up to the codifica-
tion of Islamic family law in 2022.

The jurists’ discursive interaction with the Islamic legal tradition is a prom-
ising starting point for exploring the Saudi legal system because it is how the
jurists understand the law themselves. From the perspective of Saudi ‘ulama,
there is no “Saudi law” (ganuan Sa‘udr), despite the recent codifications.
Instead, the jurists see themselves as part of a global effort to understand the
divine rulings, which are not restricted or connected to one nation-state. This
is reflected in their writings: even though Saudi scholars and judges publish
extensively today, only very few books explicitly mention Saudi Arabia in their
titles. Whereas some scholars add a short chapter that discusses their topic
in the context of the Saudi legal system, most books and articles only refer to
supranational Islamic law.

© DOMINIK KRELL, 2025 | DOI:10.1163/9789004726314_002
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2 INTRODUCTION

There is also another advantage of such an approach. By situating the Saudi
legal discourse in the Islamic tradition, it is possible to overcome some of the
binary oppositions that underlie many descriptions of the Saudi legal system:

” «

“modern” versus “archaic,” “normal” versus “exceptional,” “progressive” versus

“traditional,” and “liberal” versus “conservative.”

1 Islamic Law as a Discursive Tradition

The understanding of Islamic law as a discursive tradition is informed by
Talal Asad’s work. Although Asad’s approach has been fruitfully employed by
anthropologists, sociologists, and historians of Islam, it has so far found little
resonance among scholars of Islamic law. Asad argued that inquiries of Islam
“should begin, as Muslims do, from the concept of a discursive tradition that
includes and relates itself to the founding texts of the Quran and the Hadith.”
By using the notion of a discursive tradition, Asad criticised scholarly under-
standings of Islam as a fixed set of rules and beliefs. Instead, Asad’s approach
puts the focus on the intellectual and applied practices of Islam.

His understanding of Islam was animated by a rethinking of the idea of tra-
dition in the social sciences. From the 1980s onwards, Alasdair MacIntyre and
others forwarded the idea that a tradition should not be seen as a set of time-
less doctrinal or cultural givens, as it is commonly understood, but as a mani-
festation of the historicity of human practices and institutions.? Inspired by
Maclntyre’s approach, Asad defined a discursive tradition as follows:

A tradition consists essentially of discourses that seek to instruct practi-
tioners regarding the correct form and purpose of a given practice that,
precisely because it is established, has a history. These discourses relate
conceptually to a past (when the practice was instituted, and from which
the knowledge of its point and proper performance has been transmit-
ted) and a future (how the point of that practice can best be secured
in the short or long term, or why it should be modified or abandoned),
through a present (how it is linked to other practices, institutions, and
social conditions). An Islamic discursive tradition is simply a tradition of
Muslim discourse that addresses itself to conceptions of the Islamic past

1 Talal Asad, “The Idea of an Anthropology of Islam,” Qui Parle 17, no. 2 (2009): 20.
2 See, for instance, Jerome Schneewind, “MacIntyre and the Indispensability of Tradition,”
Philosophy and Phenomological Research 51, no. 1 (1991): 165-68.
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and future, with reference to a particular Islamic practice in the present.
Clearly, not everything Muslims say and do belongs to an Islamic discur-
sive tradition. Nor is an Islamic tradition in this sense necessarily imita-
tive of what was done in the past.?

The notion of Islam as a discursive tradition comprises both doctrine and prac-
tice. Asad highlighted that both are interconnected since it is doctrine that
authorises certain practices as Islamic. Doctrine, on the other hand, is not fixed
but constantly negotiated. “The Islamic discursive tradition,” Ovamir Anjum
noted, “is characterised by its own rationality or styles of reasoning — couched
in its texts, history, and institutions.”* Hence, understanding Islamic law as a
discursive tradition shifts the lens from a mere description of the Saudi jurists’
doctrine to their use of Islamic jurisprudence, which forms the basis for their
conceptions of the law.

Furthermore, the notion of Islam as a discursive tradition allows us to
escape the dichotomy between “classical” and “modern” Islamic law that is still
popular among scholars of Islam.5 Asad reminds us that legal arguments, even
if they are derived from a distant past, are always part of the tradition’s present.
The styles of reasoning, of course, differ over time.

Similarly, there cannot be a misinterpretation of the legal tradition from this
perspective, nor can a tradition be inauthentic, since such an understanding
would imply a fixed Islamic doctrine that is transmitted unchanged through
time.5 Like other traditions, Islam is continuously developing and always
changing. Asad wrote:

Talking of tradition (‘Islamic tradition’) as though it was the passing on
of an unchanging substance in homogeneous time oversimplifies the
problem of time’s definition, experience, and event. Questions about the
internal temporal structure of tradition are obscured if we represent it as
the inheritance of an unchanging cultural substance from the past — as
though ‘past’ and ‘present’ were places in a linear path down which that
object was conveyed to the ‘future’.”

3 Asad, “Idea of an Anthropology,” 20.

4 Ovamir Anjum, “Islam as a Discursive Tradition: Talal Asad and His Interlocutors,” Compara-
tive Studies of South Asia, Africa and the Middle East 27, no. 3 (2007): 662.

5 See Asad, “Idea of an Anthropology,” 21.

6 Anjum, “Islam as a Discursive Tradition,” 671.

7 Talal Asad, Formations of the Secular (Stanford: Stanford University Press, 2003), 222.



4 INTRODUCTION

To understand law, law-making, or legal interpretation as a tradition is not per
se a new approach.® For instance, Niklas Luhmann noted that “law never has
to ‘begin’"® Every legal act, Luhmann claimed, could “join traditions as they are
found.”® In an influential article, Martin Krygier criticised that Western legal
theorists would mostly understand law as a time-free instrument of regulation
and would thereby ignore the role of references to the past made in judicial
reasoning.!! Instead, Krygier demanded, legal theorists should acknowledge
law’s traditionality and analyse the reasons why specific rules and practices
have developed.’> According to Krygier, the past plays a role in every legal
argument, either explicitly or through the jurists’ education, and hence, the
tradition would always be inescapable. Every examination of the law, Krygier
argued, should thus acknowledge law’s traditionality.!®

Understanding Islamic law as a discursive tradition does not mean simply
adding the jurists’ use of the past to the analysis but placing the jurists’ con-
nection of legal ideas through time in the center of the scholarly inquiry.! In
the Saudi legal discourse, the way in which the jurists use the Sunni schools
of Islamic jurisprudence (madhahib, sing. madhhab) defines their legal rea-
soning. The madhahib, most importantly the Hanbali, the Maliki, the Shafiq,
and the Hanafl schools, represent the established scholarship on Islamic law
that forms the traditional understanding of figh.15 Although the Quran and the
Sunna constitute the starting point for every legal argument, legal reasoning
in Saudi Arabia mainly consists of the evaluation of the schools’ opinions on a
specific issue. Most, but not all, legal reasoning takes place through the process
of weighing (tarjih) between already established opinions.

Samira Haj pointed out that Islamic jurists do not merely repeat the past
but seek “rational coherence by making reference to a set of texts, procedures,

8 Nor is it a new approach to describe other human practices as traditions. Social theorists
like Edward Shils have published extensively on the concept of tradition. See for an over-
view of Shils’ ideas Struan Jacobs, “Edward Shils’ Theory of Tradition,” Philosophy of the
Social Sciences 37, no. 2 (2007): 139—62.

9 Niklas Luhmann, Law as a Social System (Oxford: Oxford University Press, 2004), 153.

10 Ibid.

11 Martin Krygier, “Law as Tradition,” Law and Philosophy 5, no. 2 (1986), 239.

12 Ibid., 243.

13 Ibid, 255.

14  As Krygier pointed out, legal theorists rarely make new discoveries about the law, but
“focus attention on what was already familiar, frequently so familiar as to escape notice
altogether.” See Ibid., 238.

15  See for more information on the schools of Islamic jurisprudence Wael Hallaq, An Intro-
duction to Islamic Law (Cambridge: Cambridge University Press, 2009) 31-37.
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arguments and practices.”’6 Like in any other tradition, the past in the Islamic
legal tradition is not univocal. It consists of various voices that have been fil-
tered through the transmission of knowledge or might even have been invented.
Saudi jurists, as we will see throughout the book, accept pluralism as a natural
element of Islamic law, through which they navigate. Pluralism enables them
to adapt their doctrine to social, political, and technological developments.

At the heart of Asad’s conception of Islam as a discursive tradition lies the
idea of orthodoxy. For him, orthodoxy is not a particular set of beliefs, as it is
commonly understood, but “the relationship between power and truth.””
It is power, Asad argued, through which the “correct” Islamic understanding
is established.’® Hence, orthodoxy in the Saudi legal discourse is represented
by those in power, namely leading scholars, influential judges, lawyers, and
the Ministry of Justice as representatives of the Saudi king. However, politi-
cal power alone is not sufficient in order to represent orthodoxy in the legal
discourse. Every tradition provides its participants with a language through
which they have to address the past. Only by using this language are partici-
pants admitted to the discourse. In the case of the Saudi legal discourse, this
language consists most notably of the established methods of Islamic jurispru-
dence, the mastery of legal Arabic, and, more generally, the specific habitus of
a trained Islamic jurist.

The focus of this book lies on Saudi orthodoxy, and thus on those in power —
a distinct group of people, mostly influential scholars and judges — and
explores their use of the legal discourse’s language. This means that the book
cannot represent the marginalized since those who either are not in power or
cannot express their ideas through the discourse’s complex language are not
visible in the legal discourse. This includes Shia scholars, who are until now
not represented in the legal system,!® but also leads to an underrepresentation
of female voices.

The Saudi legal discourse is still male-dominated. Although women are
today admitted as lawyers, their opinions are still not considered authorita-
tive. Of course, this does not mean that women do not utter legal opinions or

demand legal reforms. Their struggle to be heard, however, is beyond the scope
of this book.

16 Samira Haj, “Reordering Islamic Orthodoxy: Muhammad ibn ‘Abdul Wahhab,” The Muslim
World 92, no. 3/4 (2002): 336.

17  Asad, “Idea of an Anthropology,” 22.

18  See also Saba Mahmood, Politics of Piety: The Islamic Revival and the Feminist Subject
(Princeton: Princeton University Press, 2005), 116.

19  Anjum, “Islam as a Discursive Tradition,” 671.



6 INTRODUCTION
2 The Legal Discourse’s Main Actors

The Islamic jurists, the ‘ulama’, form the backbone of the Saudi legal system.20
Although most ‘ulama publicly wear the same outfit — unlike other Saudis, they
usually do not wear the traditional ‘agal - they are a diverse group and only
share one common feature: their education in Islamic jurisprudence. Saudi
‘ulama’ today have different ethnic and social backgrounds, although most
jurists come from Central Arabia, especially from the Najd region. Whereas
some ‘ulama’ additionally hold degrees from foreign universities, others are
deeply rooted in the Saudi tradition of Islamic jurisprudence.

For Western scholars, it is easy to idealise and exoticise the ‘ulama’. Until
today, they describe themselves as the heirs of the Prophet and the guardians
of faith. The Prophet supposedly said that “the scholar is superior to the regu-
lar believer like the full moon is superior to the rest of the planets.”?! Yet, the
role of many ‘ulama’ in the Saudi legal system is not always that glamorous.
Like jurists in other countries, they work to maintain a functioning legal sys-
tem that answers the complex demands of modern life. The everyday routine
at Saudi courts, the president of the General Court in Riyadh, Nayif bin Ahmad
al-Hamd, complained, would often be disconnected from the leading scholars’
idealist description. “We have come to a different place,” new judges would
say when they arrived at his court after their training at the Higher Judicial
Institute (al-Ma‘had al-Ali li--Qada’). At court, al-Hamd reminded other
‘ulama’ at a conference, people would show their emotions, cry, shout, lie, and
cheat, an aspect that would be absent from the elitist legal debates.?2

Even though it has become more difficult for Islamic scholars to express
their opinions due to the increasingly imposed restrictions on freedom of
speech, there is still considerable divergence of opinions in the legal discourse.
One could say that there is a general rule: If an opinion is accepted in the
Islamic tradition, it is generally safe to discuss it. Roughly speaking, the Saudi
legal discourse consists of four different ideal types (in the Weberian sense):

20  Whereas in the context of the Saudi judiciary, ulama’ refers to Islamic scholars, the term
is used in other contexts to describe scholars more generally.

21 Abua Dawud, Sunan Abi Dawid (Damascus: Dar al-Risala al—‘Alamiyya, 1430/2009), 5:485
(No. 3641).

22 Lecture by Nayif bin Ahmad al-Hamd at the conference “Intiqal Haqq al-Hadana fi Daw’
Mutaghayyirat al-Asr” (Transferring the Right to Custody in the Light of the Changes
of the Century) at the Imam Muhammad bin Sa‘tid Islamic University in Riyadh on the
23.10.1433/10.9.2012. A recording of the conference is available on YouTube, www.you
tube.com/watch?v=K8HOgry1j-s, min 31 [last access: 30 June 2020].
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independent scholars, judges, lawyers, and jurists associated with the Ministry
of Justice.

An independent scholar is a jurist who does not practice the law and is,
therefore, relatively independent from the constraints of daily life in the
Saudi judiciary.2? A good example of an independent scholar is ‘Abd Allah bin
Muhammad Al Khunayn, who is arguably the leading Saudi jurist specialized
in the Islamic judiciary (gada’) today. Nevertheless, not only scholars who spe-
cialize in the legal system influence the way the law is understood in the Saudi
legal system. Sa‘d bin Nasir al-Shithri, for example, another eminent contem-
porary Saudi scholar, specializes in Islamic legal theory (usil al-figh) but also
writes about issues that directly concern the Saudi judiciary.

To some extent, the role of most independent scholars resembles that of law
professors in Western legal systems. Ibn Khunayn, for example, trains judges
at the Higher Judicial Institute, and al-Shithrl teaches Islamic jurisprudence
at several Saudi universities. In addition to their teaching appointments, inde-
pendent scholars usually lecture in mosques, appear in television programs,
answer fatwa requests, and publish books. Typically, independent scholars
are members of influential families from the central region of Saudi Arabia,
the Najd. The Khunayn family, for example, originates from the small town of
Dilam south of Riyadh. Sa‘d al-Shithr’s family has its roots in the Aflaj region,
also in the southern Najd, and belongs to the powerful al-Qahtant tribe.2* Other
respected scholarly families come from the Qasim area in the northern Najd.

Typically, the fathers and grandfathers of influential contemporary schol-
ars have already been part of the scholarly establishment. Sa‘d al-ShithrT's
father, for example, Nagir bin ‘Abd al-‘Aziz, was a trained Islamic jurist and
powerful adviser to Saudi kings, most notably to King Khalid.?> ‘Abd Allah
bin Muhammad bin Khunayn is related to Rashid bin Salih bin Khunayn, a
famous scholar as well an adviser at the king’s court. It is important to note
that scholarly families should not be reduced to their religious representatives.
Today, members of these families work in various sectors not at all related
to Islam. Turki Al al-Shaykh, for example, a member of the most influential
scholarly family, the al-Shaykhs, is a renowned sponsor of Saudi football, who

23 The ideal type of a Saudi independent scholar today to some degree resembles Wael
Hallag’s concept of the author-jurist in premodern Islamic law. Hallaq distinguished
between author-jurists, who compiled law manuals and theoretical treatises, and
judges and muftis, who applied the law based on the author-jurists’ writings. See Hallaq,
“Introduction to Islamic Law,” 11.

24  Muhammad bin Nasir Al-Shithri, A/ al-Shithri: Ulam@uhum wa-tarikhuhum (Riyadh: Dar
al-Habib, 1430/2009), 63.

25 Ibid., 10.
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was in 2016 appointed as the head of the controversial General Authority for
Entertainment (al-Hay’a al-Amma li-1-Tarfih).26

Many independent scholars had worked in the judiciary before they focused
on writing and teaching. For example, the former Grand Mufti Ibn Baz served
for twelve years as a judge in al-Kharj, a smaller city south of Riyadh.?” Likewise,
Ibn Khunayn had a long career in the judiciary. Before dedicating himself
purely to writing and teaching, he served as a judge at the Riyadh Court of
Appeal.?8

Like other famous independent scholars, Ibn Khunayn and Sa‘d al-Shithri
are members of the Council of Senior Scholars (Hay’at Kibar al-‘Ulama’),
which is beside the Grand Mufti (Mufti al-‘Amm), the kingdom’s highest reli-
gious authority. The Council consists of a varying number of famous scholars,
whom the king appoints, and is headed by the Grand Mufti.2® Although the
Council is funded by the Saudi king, it has in the past regularly disagreed with
the king’s plans and policies. In the context of the Saudi judiciary, one of the
major issues in which the Council refused the king’s policy was the question
of codification.30

Like the Council, the Grand Mutfti is a powerful institution. In practice, his
authority largely depends on his charisma. Whereas the first two Grand Mutftis,
Muhammad bin Ibrahim Al al-Shaykh (d. 1969) and ‘Abd al-Aziz bin ‘Abd Allah
bin Baz (d. 1999), both were charismatic figures who are still regularly cited in
Saudi legal writings, the current Grand Mufti, ‘Abd al-‘Aziz bin ‘Abd Allah Al
al-Shaykh, is less visible.3! Besides the Grand Mufti and the Council of Senior
Scholars, the Permanent Committee for Scholarly Research and Counselling
(al-Lajna al-D@’ima li-I-Buhiith al-Tlmiyya wa-l-Ift3") is the third main reli-
gious body in the kingdom. It consists of a small number of the Council’s most

26 See www.english.alarabiya.net/en/life-style/entertainment/2018/12/27/Turki-al-Sheikh-
new-Chairman-of-the-General-Authority-for-Entertainment [last access: 30 June 2022].

27  ‘Abd al-‘Aziz bin ‘Abd Allah Ibn Baz, Majma‘ fatawa wa-magalat mutanawwi‘a (Riyadh:
Dar al-Qasim, 1420/1999), 1:10.

28  Ibn Khunayn spoke about his experiences in the judiciary in a lecture at the Saudi
Association of the Judiciary (al-Jama‘yya al-Tlmiyya al-Qad&’iyya). The recorded lec-
ture can be found on YouTube, www.youtube.com/watch?v=Wa1PTeitSrQ [last access:
26 May 2022].

29  See Muhammad Al-Atawneh, Wahhabi Islam Facing the Challenges of Modernity: Dar
al-Ifta in the Modern Saudi State (Leiden: Brill, 2010), 18.

30  Inchapter 4, we will discuss the Council’s decision and its main arguments in detail.

31 Ihave never seen ‘Abd al-‘Aziz bin ‘Abd Allah Al al-Shaykh cited in any court judgements
or legal writings. Frank Vogel shares this observation. See Frank Vogel, Saudi Business Law
in Practice: Laws and Regulations as Applied in the Courts and Judicial Committees of Saudi
Arabia (Oxford: Hart, 2019), 94.


http://www.english.alarabiya.net/en/life-style/entertainment/2018/12/27/Turki-al-Sheikh-new-Chairman-of-the-General-Authority-for-Entertainment
http://www.english.alarabiya.net/en/life-style/entertainment/2018/12/27/Turki-al-Sheikh-new-Chairman-of-the-General-Authority-for-Entertainment
http://www.youtube.com/watch?v=Wa1PTeitSrQ
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respected scholars — for example, Ibn Khunayn is a former member — who
prepare research papers for the Council’s discussions and issue fatwas. Like
the Council, the Permanent Committee is headed by the Grand Mulfti and cur-
rently consists of only six members.

The second group of main actors in the legal discourse are the judges.
Like most independent scholars, the ideal-typical Saudi judge comes from a
respectable family, ideally from the Najd. He — women are still not admitted
to judgeship — will have successfully studied Islamic jurisprudence and then
transferred to the Higher Judicial Institute at Riyadh’s Imam University. The
judges typically earn a master’s degree in Islamic jurisprudence, and some
judges then join the Institute’s PhD program. Non-Saudis are not admitted
as judges, but foreign degrees in Islamic jurisprudence are recognized. Due to
an extension of the court system in recent years, the Saudi government has
appointed a large number of recent graduates as judges.

Generally, judges show their adherence to the group of the ‘ulama’ by not
wearing the traditional ‘aqal. Even though they share a similar education, the
judges, as we will see in the coming chapters, differ in their views consider-
ably. Some Saudi judges additionally follow a career as preachers. For exam-
ple, one judge from Dammam publishes on questions of family law and the
Islamic judiciary and also holds public lectures in mosques, where he talks
about questions of daily life and explains the Quran. The strong connection
between ‘ulama’ in different fields of religious life is very present, and some
‘ulama’ even move between judicial and religious positions. For instance,
Salih bin ‘Abd Allah bin Humayd served as head of the Higher Judicial Council
(al-Majlis al-Ala li-1-Qada’) before he became imam at the Great Mosque in
Mecca (al-Masjid al-Haram).32

Thirdly, lawyers play an increasingly important role in the Saudi legal dis-
course. They are a relatively new phenomenon in Saudi Arabia. Although pre-
modern scholars already allowed that parties are represented in court, Saudi
Arabia did not have a formal framework that regulates the work of professional
lawyers until 2002.32 Today, lawyers form a heterogeneous group, including
former judges, trained Islamic scholars, and jurists without any background
in Islamic jurisprudence, although a formal degree in law is required.3* Some
identify as ‘ulama’ by not wearing the traditional ‘aqal, whereas others choose
traditional Saudi dress or even wear Western-style clothes. Saudi universities

32 See Ibn Humayd’s website, www.ibnhomaid.af.org.sa [last access: 21 March 2023].

33  These were introduced by the 1422/2002 Code of Lawyering (Nizam al-Muhama).

34  Lawyers are required to register with the government and must hold a degree either in
Islamic law or in the king’s laws. See Article 3 of the Code of Lawyering.


http://www.ibnhomaid.af.org.sa/
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have in the last decades started to offer degree programs in law, which focus on
the codes issued by the king. The students take courses in civil and common
law methodology, arbitration, international private law, and similar topics.35

In recent years, the number of female lawyers has been rising. Today, they
are a natural part of the Saudi legal system and are increasingly respected by
the judges. Since women are not admitted to the Higher Judicial Institute,
many are educated in the king’s codes and only took one or two classes in
Islamic jurisprudence. Even though lawyers publish less than judges or inde-
pendent scholars, they are very present in the legal discourse on the internet,
where they comment on recent developments and share documents and legal
literature. Some lawyers have become well known on social media and have
thousands of followers.

Likewise, the Ministry of Justice, the fourth key actor in the Saudi legal dis-
course, is very active on the internet. Jurists with strong ties to the Ministry
tend to be more reform-oriented than other actors in the legal discourse. Even
though all Ministers of Justice until now were trained Islamic jurists, employ-
ees seem to have different backgrounds, depending on their work.

Beginning in the mid-2o000s, the Ministry of Justice aimed to increase the
transparency of the Saudi judiciary. One of the Ministry’s primary goals is to
establish a “culture of justice” (thagafa ‘adliyya). Mansur al-Haydarl, an asso-
ciate of the Ministry and former head of the Ministry’s “Research Center”
(Markaz al-Buhiith), wrote that a culture of justice in Saudi Arabia would
mean that every person knows about his or her rights and how to claim them
in court.36

One result of the program to increase transparency is the publication of
court judgements and other literature. As part of the establishment of a “culture
of justice,” the Ministry also aims to educate the judges on the “misinterpreta-
tions” (tafsir bi-shakl khat?’) of the king’s codes (angima).3” De facto, this means
a higher control of judges and other legal actors by the Ministry. Additionally,
the Ministry promotes alternatives to adjudication before the sharia courts,
most importantly, arbitration (tahkim) and mediation (wasata).

35 I was able to get an impression of the courses through many conversations with law-
yers and a talk I gave at the law faculty of the Prince Sultan University in Riyadh in
October 2019.

36  Manstr bin ‘Abd al-Rahman Al-Haydari, “Al-tatwir fi al-janib al-ijra’,” in Al-nigam al-‘adl
ft al-Sa‘idiyya, ed. Markaz al-Fikr al-Alami ‘an al-Sa‘idiyya (Riyadh: Markaz al-Fikr
al-‘Alami ‘an al-Sa‘tdiyya, 1436/2015), 222.

37  Ibid,, 223.
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3 Sources and Methodology

Brinkley Messick recently pointed out that to approach Islamic law as a dis-
cursive tradition, and thereby to focus on the discursive interaction with legal
texts, gives an “explicit mandate for textual inquiries.”3® This is especially true
for Saudi jurists, who most importantly express their ideas through writing.
The ‘ulama’ traditionally preferred to transmit knowledge through personal
interaction. Accordingly, Saudi scholars long refrained from publishing exten-
sively. As a result, even thirty years ago, only a few books by Saudi scholars were
available.3?

This has changed fundamentally: like their European counterparts, Saudi
jurists today communicate their ideas through writing articles and books.
Several journals publish articles on Islamic law, PhD graduates upload their
theses on the internet, students collect the fatwas of their older teachers, and
the number of books written by Saudi jurists and scholars increases every year.

In the mid-2010s, court judgements became for the first time in Saudi his-
tory available in huge dimensions, which allowed for a detailed analysis of
Saudi court practice. As part of their plan to establish a “culture of justice,” the
Ministry in 2007 published the first of three compilations (mudawwanat) of
cases from different fields, in particular criminal and private law. This step was
remarkable since Saudi judges had long been very critical of releasing any infor-
mation on their decision-making. Frank Vogel reported from his fieldwork in
Saudi Arabia in the 1980s that he faced considerable resistance when trying to
obtain case law. Vogel wrote that the large majority of his visits to the Supreme
Judicial Council, the predecessor of the Higher Judicial Council, “produced
only glasses of tea with court staff; a prized few of them led to quarter-hour
oral or written exchanges of questions and answers."*? Whereas the first three
compilations merely allowed for a glimpse into the workings of the legal sys-
tem, the Research Center at the Ministry of Justice in 2015 released the first
substantial collection of court decisions (Majmu‘at al-ahkam al-qada’iyya),
in thirty volumes.*! The collection includes selected decisions from the year

38  Brinkley Messick, Shari‘a Scripts: A Historical Anthropology (New York: Columbia Univer-
sity Press, 2018), 35.

39  For example, during Frank Vogel’s fieldwork in the 1980s, only a few books by Saudi schol-
ars existed, and Saudi scholars were reserved towards foreign researchers. Personal con-
versation with Frank Vogel at a conference in Tampere, Finland, June 7, 2018.

40  Frank Vogel, Islamic Law and Legal System: Studies of Saudi Arabia (Leiden: Brill,
2000), 98.

41 Markaz al-Buhuith, Majmii‘at al-ahkam al-qada’iyya li-‘am 1434 (Riyadh: Markaz al-Buhtith,
1436/2015).
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1434/2012—13 of courts from all over the kingdom. Subsequently, in 2017, the
Research Center published another massive collection of 1,154 court deci-
sions from the year 1435/2013—-14.42 It is expected that more decisions will be
released in the coming years. In total, several thousand decisions have been
published so far.

Another important source is premodern legal writings: since Saudi ‘ulama
frequently refer to premodern authors, many quotes and translations of pre-
modern legal writings can be found throughout this book. All translations are
based on popular editions of the manuscripts. The question of the historical
authenticity of premodern writings is beyond the scope of this book. I trusted
the editors to use a plausible version of the manuscript and edit it correctly.
To supplement my reading of legal literature, I conducted personal interviews
with many leading Saudi scholars, judges, lawyers, and government officials
in the course of three visits to the kingdom in 2018 and 2019. Additionally,
I visited several Saudi courts in Riyadh.

I got to know most of my informants through my reading of Saudi legal lit-
erature. Once in Saudi Arabia, I either contacted potential interview partners
directly by e-mail or managed to get in touch through friends, other jurists,
or the always supportive King Faisal Center for Research and Islamic Studies.
Whereas some interviews took place in a very formal context, others were
more casual. It proved to be a good strategy to ask questions based on books
that I had read. Due to the very detailed questions that were tailored to the
individual interview partner, I decided not to structure the interviews.

Throughout the text, I refer to only some of the interviews that I conducted
in the course of the research. This has two reasons: Firstly, many interviews
or meetings informed my general understanding of the legal discourse and
assured me that a particular idea is prevailing among most jurists but did not
bring up new information. Secondly, many interviews addressed very detailed
and technical questions that are not relevant to the topics addressed in this
book but helped me understand the way the system works more generally.
Occasionally, I only refer to the interview partner’s position in the judiciary
to keep them anonymous. I was able to visit the appeal court, the family
court, and the general court in Riyadh several times. The visits gave me a bet-
ter understanding of the procedural and structural reforms in the Saudi judi-
ciary during the last decades. The courts’ employees and judges explained the
courts’ procedures to me, and I was able to attend court sessions. However,
these insights were only supplementary to my reading of Saudi legal literature
and the interviews, and I will only sporadically refer to them.

42 Markaz al-Buhuith, Majmu‘at al-ahkam al-qada’iyya li-‘am 1435 (Riyadh: Markaz al-Buhiith,
1438/2017).
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The third main source for the book is videos and audio recordings. Over
the course of more than five years, I watched hundreds of hours of recorded
lectures, conferences, fatwa sessions, and Tv interviews. These insights into
the Saudi legal discourse proved to be especially helpful. Whereas an interview
is limited to information that the interviewee wants to share with an outsider
and the impression that he wants to give about the legal discourse, the massive
amount of recorded material available allowed me to observe the communica-
tion between the legal discourse’s participants without interfering. Moreover,
the recordings helped me to understand the jurists’ writings better. Saudi
‘ulama’ often publish recordings of their lectures, in which they explain their
writings in more detail. Whereas the scholars use the highly technical language
of Islamic jurisprudence in their books, they often explain how their writings
should be understood in their lectures and give examples for difficult concepts
in order to make them more approachable. Furthermore, many lawyers upload
videos on YouTube, in which they explain Saudi procedural law to students
and the general public.

On Twitter and other social media, Saudi lawyers and judges discuss current
topics and share literature and photos of court documents and judgements.
For years, I followed many of the debates to identify the key developments and
debates in the Saudi judiciary.

4 Outline of Chapters

The book starts by discussing the legal system’s theoretical foundations and
subsequently analyzes how they are reflected in the Saudi judicial institutions
and the application of Islamic law in court.

Chapter 1 locates the Saudi judiciary in the overall structure of the Saudi
state. It demonstrates how siyasa sharyya, a state doctrine that links the rul-
er’s legitimacy to his commitment to apply and enforce Islamic law, obliges
him to uphold an Islamic judiciary. The right to interpret Islamic law, on the
other hand, remains in the hand of the Islamic jurists and thereby allows them
to control the legal system.

Chapter 2 explores the roots of the Saudi jurists’ understanding of Islamic
law. It shows that contemporary Saudi Islamic jurists, contrary to what is com-
monly assumed, do not feel bound to a single school of Islamic jurisprudence.
The Saudi jurists’ critique of the established schools of law, the chapter dem-
onstrates, can be traced back to the reformist agenda of Ibn ‘Abd al-Wahhab
(d. 1792) and to nineteenth-century modernist scholars from Egypt.

Chapter 3 investigates the jurists’ resistance to the codification of Islamic
law. Whereas many observers see the debate on codification mostly as a power
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struggle between the Islamic jurists and the king, the chapter takes the jurists’
perspective and explores the reasons for their longstanding refusal of codi-
fied Islamic law. It shows that the main reason for the jurists’ refusal is not
the transformation of Islamic law into state law but their fear that a binding
codification would deprive Islamic law of its flexibility and normative plural-
ity, which would lead to unjust court decisions.

Chapter 4 analyzes how Saudi jurists have extended the scope of the pre-
modern idea of the prevailing practice (ma jara ‘alayhi al-‘amal) of the courts
into a de facto system of judicial precedent and, contrary to the prevalent
opinion in classical doctrine, have allowed for the introduction of a hierar-
chical court system. The chapter argues that the prevailing practice, which is
enforced by the appellate courts, constituted a form of proto-codification that
stabilized the legal system and acted as a counterweight for the judges’ empha-
sis on jjtihad.

Chapter 5 shows how the jurists’ understanding of Islamic law was reflected
in Saudi court practice prior to codification. By using the example of child cus-
tody, the chapter demonstrates how Saudi judges related to the tradition of
Islamic jurisprudence in their judgements, how they moved away from domi-
nant doctrines in Islamic jurisprudence and thereby adapted custody law to
the changing social and technological circumstances in twenty-first-century
Saudi Arabia.

Chapter 6 uses two case studies to explore how Saudi Islamic jurists initi-
ated legal reforms in the middle of the twentieth century and how they unfold
today. The first case study analyses the ways through which leading Saudi
Islamic jurists have expanded the scope of the severe Quranic punishment of
hiraba, usually understood as highway robbery, to also include drug trafficking.
This eventually led to the introduction of harsh penalties for drug trafficking
in the Code against Drugs and Mind-affecting Substances (Nizam Mukafahat
al-Mukhadirat wa-l-Mu’athirat al-‘Aqliyya). The second case study traces the
jurists’ reinterpretation of women'’s unilateral kAul‘ divorce from the primary
sources of Islamic law to contemporary court practice. By gradually allowing
women to divorce against the will of their husbands, Saudi Islamic jurists have
diverged from the consensus of the four major schools of jurisprudence.

Chapter 7 analyzes the codification of Islamic family and inheritance law in
2022. It shows that the law of personal status (Nizam al-Ahwal al-Shakhsiyya)
deviates in several key aspects from Hanbali teachings. These deviations, as the
chapter demonstrates, are not the result of state reform but the codification of
the prevailing practice of the courts. By pointing to the continuities between
the codification and the Islamic jurists’ writings, the chapter challenges com-
mon understandings among scholars of Islam, who describe the codification
of Islamic law as a turning point in Islamic history.



CHAPTER 1

The Foundations of the Saudi Legal System

1 Introduction

From the perspective of premodern ‘ulam&, there was one ideal form of Islamic
governance: the caliphate (khilafa).! Although many different conceptions of
the caliphate exist, all agree that it should unite all Muslims under one rule. As
successor of the Prophet, the caliph should lead the Islamic community. While
some caliphs became renowned for their charisma and just rule, the institu-
tion’s symbolic power always transcended the individual caliph’s personality.
There is even a debate among the ‘ulama’ whether an unjust ruler could be
considered a legitimate caliph.

When the last caliphate ended, with the fall of the Ottoman empire in 1924,
some Muslim scholars and activists, like Rashid Rida, hoped that the Saudi
king ‘Abd al-‘Aziz, who later that year conquered the holy cities of Mecca and
Medina, would fill that void and declare himself the leader of the Muslim
community.?2 However, King ‘Abd al-Aziz did not try to establish himself as
a caliph, nor did he claim religious leadership.? Whereas other Arab rulers,
like the Jordanian and the Moroccan kings, trace their genealogy back to the
Prophet Muhammad, the Saudi kings never tried to legitimize their rule gene-
alogically by linking themselves to great Islamic leaders. Although the Saudi
king claims the title of the custodian of the two holiest places in Islam (khadim
al-haramayn al-sharifayn), the simple act of governing Mecca and Medina
alone provides him with little religious authority.

The Saudi kings legitimize their rule in a different way: since the foundation
of the first Saudi emirate on the Arabian Peninsula, in 1744, the Saudi rulers
have derived their legitimacy from siyasa shar‘iyya, a state doctrine that was

1 Baber Johanson, “A Perfect Law in an Imperfect Society: Ibn Taymiyya’s Concept of ‘Gov-
ernance in the Name of the Sacred Law,” in The Law Applied: Contextualizing the Islamic
Shari‘a, ed. Peri Bearman, Wolfhart Heinrichs, and Bernard Weiss (London: 1.B. Tauris,
2008), 276.

2 See Henri Lauziére, The Making of Salafism: Islamic Reform in the Twentieth Century (New
York: Columbia University Press, 2015), 65.

3 There are different ways through which a political leader can show his aspiration to the role
of a religious leader without claiming the title of caliph. For instance, rulers have adopted
the honorary title “commander of the faithful” (amir al-mwminin). Today, for instance, the
Moroccan king serves, at least according to the country’s constitution, as amir al-mu’minin.
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mainly developed by the controversial medieval Hanbali scholar Ibn Taymiyya
(d.1328).# The doctrine puts the focus on Islamic law. A ruler can gain religious
legitimacy if he ensures that all of his policies follow Islamic law.

This chapter explores how leading Saudi Islamic scholars understand siyasa
shar‘iyya. While the doctrine is essential for the constitution of the Saudi state
as such, we will pay special attention to how the ‘ulama”s understandings of
siyasa shar‘iyya are reflected in the conceptualization and structure of the
judiciary.

2 The Doctrine of Siyasa Shar‘iyya

2.1 The Development of the Doctrine by Ibn Taymiyya
Ibn Taymiyya was born in 1263 into a family of jurists in Harran in present-day
Turkey, where both his uncle and grandfather were famous Hanbali scholars.
As a six-year-old, he fled from the Mongol invasion to Damascus with his father,
where he later became one of the leading Hanbali scholars.? Ibn Taymiyya was
not only a prolific scholar who authored several books on Islamic law and
creed, he was also a political activist in turbulent times. When the Mongols
conquered Damascus in 1300, Ibn Taymiyya remained in the city, whereas the
ruling Mamluk prefects and most notables fled. Despite not holding a pub-
lic office, he played a crucial role in the subsequent negotiations with the
Mongols.®

His relationship with the Mamluk rulers was troubled. On the one hand,
he acted as advisor to Sultan Qalawun (d. 1290) and was in close contact with
several Mamluk governors. On the other hand, he clashed with the politi-
cal elite of his times on various occasions, mostly because he insisted on his
unconventional theological and legal positions.” As a result, Ibn Taymiyya was

4 It is important to note that the political realities differ from the concepts and ideas prevail-
ing in the legal discourse. In practice, the Saudi kings also build their rule on tribal struc-
tures and alliances. See Muhammad Al-Atawneh, “Is Saudi Arabia a Theocracy? Religion and
Governance in Contemporary Saudi Arabia,” Middle Eastern Studies 45, no. 5 (2009): 726.

5 Ann Lambton, State and Government in Medieval Islam (London: Routledge, 1981), 143.

6 Reuven Amitai, “The Mongol Occupation of Damascus in 1300: A Study of Mamluk Loyalties,”
in The Mamluks in Egyptian and Syrian Politics and Society, ed. Michael Winter and Amalia
Levanoni (Leiden: Brill, 2004), 26-34.

7 Ibn Taymiyya was not only controversial because of his legal reasoning but also because
of his personality. Contemporaries, like the famous traveler Ibn Battata, described him as
erratic and extravagant. See Donald Little, “Did Ibn Taymiyya Have a Screw Loose?” Studia
Islamica 41 (1975): 93—111.
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imprisoned several times by Mamlik rulers in Cairo and Damascus and even-
tually died in the citadel of Damascus in 1328.

The Mongol conquests, the destruction of Baghdad, and the end of the
Abbasid Caliphate, which had occurred five years after Ibn Taymiyya’s birth,
had led to a feeling of crisis in the Muslim world. Ibn Taymiyya saw corruption
spreading and feared that, like the institution of the caliphate, the authority
of Islamic law as a whole was in decline. As a pragmatic thinker, he devel-
oped a new approach to Islamic governance. By the early thirteenth century,
the jurists’ debate on the caliphate had become detached from everyday poli-
tics and power structures in the Mamlik Sultanate. Although Ibn Taymiyya
recognised the jurists’ agreement on the necessity of the caliphate, he saw
the need to address the political realities, which had been ignored by the
scholars of his time.® His idea was to shift the focus away from the ruler to
the sovereignty of Islamic law. It would be the just application of Islamic law,
he argued, that would legitimize the ruler. Thereby, he developed what has
been called an “Islamic rule of law.”

The Mamluks had trouble legitimizing their rule. They were military slaves
who were mostly captured as boys in the Caucasus, Turkey, or among the
Turkic people of Eastern Europe and then brought to Egypt, where they were
trained as soldiers. In the middle of the thirteenth century, the Mamliiks, who
had already been an important political actor in the Abbasid Caliphate, rose
to power in Egypt. As outsiders to the political and religious establishment,
they could not base their sultanate on a religious genealogy, as the Fatimids
or the Abbasids had done. Instead, their authority depended on their military,
political, and economic success and their support for Sunni Islam. Mamluk
sultans fostered Islamic scholars from all Sunni schools in search of religious
legitimacy, and in turn, different groups of ‘ulama’ sought the sultan’s support
for their doctrines.!°

Ibn Taymiyya was one of them. Around 1309-12, he was asked by a Mamltuk
ruler, most likely the Damascene Jamal al-Din Aqqush al-Mansuri (d. 1320),

8 Ovamir Anjum, Politics, Law and Community in Islamic Thought: The Taymiyyan Moment
(Cambridge: Cambridge University Press, 2012), 257.

9 Clark Lombardi, State Law as Islamic Law in Modern Egypt: The Incorporation of the Shari'a
into Egyptian Constitutional Law (Leiden: Brill, 2006), 54.

10  Johanson, “Perfect Law;” 260. The Abbasids had already followed a similar strategy to influ-
ence the legal discourse, see Norbert Oberauer, Religidse Verpflichtung im Islam: Ein eth-
ischer Grundbegriff und seine theologische, rechtliche und sozialgeschichtliche Dimension
(Wiirzburg: Ergon, 2004), 97-106.
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to give him advice (nastha) on his role in the state.! Ibn Taymiyya’s main ideas
on governance can be found in the treatise, which he wrote as a response
to the Mamluk ruler’s request. He called the treatise Al-Siyasa al-sharyya fi
islah al-ratwa-l-ra‘yya (Governance in Accordance with Islamic Law for the
Righteousness of the Shephard and the Flock). Siyasa shar‘iyya, the term Ibn
Taymiyya used to describe his approach to Islamic governance, has been trans-
lated as “governance in accordance with the shari‘a,”? “governance in the name
of the sacred law;"3 “Islamic public policy,”* or “shari‘a compliant policy”.1>

Earlier Islamic jurists had already used the expression siyasa shar‘iyya, how-
ever in a much broader way. They understood siyasa shar‘iyya as the manage-
ment of the Islamic community as a whole. For them, the term referred more
generally to all rulings that guide the Islamic community (umma), not only to
governance.!® It was, as Bernard Lewis put it, “a skill or a craft rather than a
doctrine or a philosophy.””

Ibn Taymiyya developed siyasa shar‘iyya from a set of general ideas on state-
craft into a theory of Islamic governance. However, as Ovamir Anjum pointed
out, Ibn Taymiyya’s contribution to Islamic jurisprudence did not lie “in elabo-
rating robust political institutions,” but in making “such thinking possible by
deconstructing the doctrines and developments that had foreclosed the very
possibility of political thinking"#

2.2 The Obligation to Command Good and Forbid Wrong
Ibn Taymiyya never explicitly defined siyasa shar‘iyya.l9 At the heart of his
conception of the doctrine lies the Quranic obligation to command good and

11 Henri Laoust, Le Traité de droit public d'Ibn Taymiyya (Beirut: Institut Francais de Damas,
1948), xii. See also Ibn Taymiyya, Al-Siyasa al-shar‘iyya fl islah al-raT wa-l-ra‘iyya (Riyadh:
Wizarat al-Shu’tin al-Islamiyya, 1419/1998), 5.

12 Benjamin Jokisch, Islamic Imperial Law: Harun Al-Rashid’s Codification Project (Berlin:
Walter de Gruyter, 2007), 396, similarly: Lombardi, State Law, 49.

13 Johanson, “Perfect Law;” 259.

14  Abdessamad Belhaj, “Law and Order According to Ibn Taymiyya and Ibn Qayyim
al-Jawziyya: A Re-Examination of Siyasa Shar‘iyya,” in Islamic Theology, Philosophy and
Law: Debating Ibn Taymiyya and Ibn Qayyim al-Jawziyya, ed. Birgit Krawietz and Georges
Tamer (Berlin: De Gruyter, 2012), 400.

15  Article “Siyasa” in the Encyclopedia of Islam, Second Edition. Available online: dx.doi
.org/10.1163/1573-3912_islam_COM 1096 [last access: 24 June 2022].

16 ‘Abd al-Al bin Ahmad ‘Atwa, Al-Mudkhal ila al-siyasa al-shariyya (Riyadh: Jami‘at
al-Tmam Muhammad bin Sa‘ad al-Islamiyya, 1414/1993), 22.

17 Bernard Lewis, Political Words and Ideas in Islam (Princeton: Markus Wiener, 2008), 32.

18 Anjum, Politics, Law and Community, 273.

19  See ‘Atwa, Al-Mudkhal ila al-siyasa al-shar‘iyya, 23.
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to forbid wrong (al-amr bi-l-ma‘rif wa-l-nahi ‘an al-munkar).2° According to
the concept of al-amr bi-l-ma‘raf, every Muslim is obliged to rebuke behaviour
that is considered a violation of Islamic teachings.?! In Ibn Taymiyya’s under-
standing, the fulfilment of the obligation forms the basis for the joint leader-
ship of the ruler (amir) and the scholars (‘ulama’), it is the state’s raison d'étre.22
The doctrine demands that every person in a public office commands good
and forbids wrong, irrespective of the function of his office. All public offices
are thereby assigned a religious dimension.?3 Siyasa shar‘iyya is, as Johansen
highlighted, not “a system of rules and norms but the religious purpose under-
lying these norms in its practical political form.”24

According to Ibn Taymiyya’s conception of siyasa shar‘iyya, the ruler’s obli-
gations do not differ from those of the common believer. Both are united in
their striving for a more just world. The ruler does not have to declare a caliph-
ate or claim a religiously significant genealogy. It is the simple enforcement of
Islamic law’s commands that grants him legitimacy. Ibn Taymiyya saw the rul-
er's main task in the execution of the penalties (‘ugibat) prescribed by Islamic
jurisprudence, and the administration of the community’s wealth.25> Many
later jurists also associated siyasa shar‘iyya with punishments. It is through
controlled violence, the jurists argued, that the ruler would defend the com-
munity and thereby fulfil his prime task.26 Those jurists, however, did not
understand punishment in the modern sense, as retribution for wrongdoing,
but more broadly, as every form of violent action a ruler takes for the benefit
of the Muslim community.2? Other later jurists not only focused on repression
but also on the well-being of the Muslim community. The influential Hanafi

20  Most importantly, the command is mentioned in Q 3:104, Q 3:110 and Q 9:71. See Michael
Cook, Forbidding Wrong in Islam: An Introduction (Cambridge: Cambridge University
Press, 2003), 3.

21 The concept of al-amr bi-l-ma‘raf is widely acknowledged. However, the jurists debated
extensively about what would constitute wrong behavior. Most importantly, they dis-
agreed on three points: Can the following of one’s school constitute a wrong? Can disap-
proved behaviour also be forbidden? And at what point can immanent wrongdoing be
stopped? See Cook, Forbidding Wrong, 22—25.

22 Anjum, Politics, Law and Community, 268—69.

23  Baber Johansen, “Signs as Evidence: The Doctrine of Ibn Taymiyya (1263-1328) and Ibn
Qayyim al-Jawziyya (d. 1351) on Proof,” Islamic Law and Society 9, no. 2 (2002): 181.

24  Ibid.

25  Ibn Taymiyya, Al-Siyasa al-shariyya, 21.

26  Hamud bin Muhammad Al-Ghashimi, “Mabadi’ al-siyasa al-shar‘iyya wa-atharuha fi
al-nizam al-asasi li-l-hukm fi al-Mamlaka al-‘Arabiyya al-Sa‘adiyya,” Majallat al-Jamia
al-Islamiyya li-l-‘Ulam al-Shar‘iyya 185, no. 1 (1439/2017): 334.

27  Fu’ad bin ‘Abd al-Mun‘im Ahmad, Shaykh al-Islam Ibn Taymiyya wa-l-wilaya al-siyasiyya
al-kubra fi al-Islam (Riyadh: Dar al-Watan, 1417/1996), 72.
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Ibn Nujaym (d. 1563), for instance, defined siyasa shar‘iyya very broadly as all
actions that a ruler takes for the benefit (maslaha) of the Muslim community.28

2.3 Ibn al-Qayyim’s Understanding of Siyasa Shar‘iyya

One of the important jurists to further develop the doctrine was Ibn Taymiyya’s
most prominent student, Ibn al-Qayyim (d. 1351). Until today, Ibn al-Qayyim
stands in his teacher’s shadow, despite being an innovative and independent
thinker himself. Like his father, a renowned Damascene Hanbali scholar, he
was trained in Hanball jurisprudence, before Ibn Taymiyya introduced him
to comprehensive jurisprudential books that included views from all schools
of Islamic law.29 Although not as controversial as his teacher, Ibn al-Qayyim
also developed unconventional views on various key questions in Islamic
jurisprudence.

His ideas on siyasa shar‘iyya can be found in his writings on judicial pro-
cedure, which he considered one of the core elements of the doctrine. His
main work, the book Al-Turuq al-hukmiyya fi al-siyasa al-shar iyya (The Judicial
Process in Governance in Accordance with Islamic Law), influences court prac-
tice in Saudi Arabia until today.3°

Ibn al-Qayyim shared his teacher’s belief that Islamic law’s role in the state
was highly political. He, too, criticized the judicial establishment of his time
for their formalism. Ibn al-Qayyim felt that the schools’ formalism had led
the Mamlik authorities to believe that Islamic law could not guarantee law
and order. This, he argued, was especially true for procedural law. In his writ-
ings, he advocated for a fundamental rethinking of Islamic procedural law,
which he considered impractical. By reforming procedural law, Ibn al-Qayyim
hoped that the Mamliik authorities could be convinced of the practicability of
Islamic law.3!

The starting point of his book Al-Turug al-hukmiyya is the question of
whether a judge could base his judgement on circumstantial evidence
(gar@’in) and physiognomy ( firasa), a question of high practical importance.32

28  Ibn Nujaym, Al-Bahr al-r@’iq sharh kanz al-daqa’iq (Beirut: Dar al-Kutub al-Tlmiyya,
1434/2013), 5:118.

29 Bori and Holtzman, “Scholar in the Shadow,” 18.

30  See, for example, the interview with the president of the General Court in Riyadh, Nayif
bin Ahmad Al-Hamd, in an episode of the Tv program “Rihlat Kitab” on Ibn al-Qayyim’s
Al-Turuq al-hukmiyya, available on YouTube: www.youtube.com/watch?v=AsxwR86Anis,
min 7-8 [last access: 10 July 2020].

31 Johansen, “Signs as Evidence,” 186.

32 Ibn al-Qayyim, Al-Turug al-hukmiyya fi al-siyasa al-shar@yya (Beirut: Dar al-Kutub
al-Tlmiyya, 1415/1995), 3.
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At the time, most jurists held that proof (bayyina) could only consist of two
witnesses, whereas other forms of evidence could not be admitted.33 This
meant that, for instance, a person who is apprehended near a corpse with a
bloody knife could only be convicted of manslaughter if there are witnesses to
the act of killing itself. In the course of Al-Turuq al-hukmiyya, Ibn al-Qayyim
argued that such a formalistic understanding of evidence would contradict the
sources of Islamic law and laid down a more pragmatic understanding of the
Islamic law of evidence.

3 Siyasa Shar‘iyya in the Saudi Legal Discourse

3.1 Ibn Taymiyya’s Legacy in Saudi Arabia
Ibn Taymiyya's and Ibn al-Qayyim’s pragmatic legal reasoning has deeply
affected the Saudi legal discourse, as we will see in more detail in the next
chapters. The jurists of his time only slowly accepted Ibn Taymiyya’s ideas.
Scholarship on Ibn Taymiyya differs in the impact that he had on premodern
Islamic jurisprudence. El-Rouayheb claimed that for five centuries after his
death, Ibn Taymiyya had little influence on mainstream Sunni law.3* Other
scholarship indicates that his writings already played an influential role in
the decades and centuries after his death, especially in the intellectual life of
Damascus.35

Undeniably, Ibn Taymiyya’s ideas rose to prominence with the Wahhabi
movement and the political success of the Saudi kings, especially in the
twentieth century. The movement'’s founder, Ibn ‘Abd al-Wahhab (d. 1792), an
eighteenth-century preacher from the Najd region, whose ideas we will dis-
cuss in more detail in the next chapter, admired Ibn Taymiyya. Both Ibn ‘Abd
al-Wahhab’s political agenda and his views on governance were strongly influ-
enced by Ibn Taymiyya’s concept of siyasa shar‘iyya.36

33  Johansen, “Signs as Evidence,” 187.

34  Khaled El-Rouayheb, “From Ibn Hajar al-Haytami (d. 1566) to Khayr al-Din al-Alusi
(d. 1899): Changing Views of Ibn Taymiyya amongst Sunni Islamic Scholars,” in Ibn
Taymiyya & His Times, ed. Shahab Ahmed and Yossef Rapoport (Karachi: Oxford
University Press, 2010), 269—318.

35  Caterina Bori, “Ibn Taymiyya (14th to 17th Century): Transregional Spaces of Reading and
Reception,” The Muslim World 108, no. 1 (2018), 122.

36  Nabil Mouline, The Clerics of Islam: Religious Authority and Political Power in Saudi Arabia
(Yale: Yale University Press, 2014), 66.
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3.2 The Troubles of Defining Siyasa Shar ‘iyya

Saudi ‘ulama’ share with Ibn Taymiyya the feeling that Islamic law is in decline.
Siyasa shar‘iyya offers them a way to ensure the application of Islamic law
without waiting for the establishment of the caliphate.37 Over the last decades,
the jurists have adjusted the doctrine in order to make it compatible with the
political realities in a twenty-first-century nation-state.

Like Ibn Taymiyya, Saudi scholars have trouble defining siyasa shar‘iyya.
Sa‘d al-‘Utaybi, a teacher at the Higher Judicial Institute in Riyadh and a prom-
inent specialist on the doctrine, argued that the reason for this would be the
doctrine’s fluidity. Similar to other scholarly fields, siyasa shar‘iyya would be
hard to define in absolute terms because the doctrine addresses new facts
and needs continuously.3® Likewise, the high-ranking government official
and author of a book on siyasa shar‘iyya ‘All bin Sulayman al-‘Attiya held that
the doctrine could not be seen as a fixed set of rulings, but its understanding
would differ with the changing needs and customs of the Islamic community.3°
For al-Attiya, it is the changing nature of siyasa shar‘iyya that defines it. The
doctrine, he argued, would primarily consist of the process through which the
scholars and the rulers adjust considerations of benefits. It would be the ruler’s
obligation to interfere and find new solutions if circumstances change that
legitimized a specific practice.#? Al-‘Attiya illustrated this with an example: the
state would face higher expenses today than in earlier centuries since it has
to build bridges or maintain universities. Following siyasa shar‘iyya, the state
should thus be entitled to collect higher taxes.*!

Despite the doctrine’s fluidity, Saudi jurists agree on a very general descrip-
tion of siyasa shar‘iyya. They understand it as all actions that are taken for the
benefit (maslaha) of the Muslim community whenever there is no specific tex-
tual evidence (dalil) in the revelation that addresses the issue.*?> Some jurists
limit siyasa shar‘iyya only to actions that are taken by the ruler,*3 whereas others

37  See for example Muhammad bin Salih Ibn ‘Uthaymin, Sharh kitab al-siyasa al-sharyya
li-Shaykh al-Islam Ibn Taymiyya (Beirut: Dar Ibn Hazm, 1425/2004), 5.

38  Sa‘d bin Matar Al-‘Utaybi, Adwa’ ‘ala al-siyasa al-shar‘yya (Riyadh: Dar al-Alika,
1434/2013),17.

39 ‘Al bin Sulayman Al-‘Attiya, Al-Siyasa al-shar‘iyya fi al-nizam al-asasi li-l-hukm (Riyadh,
1432/2011), 43.

40  Ibid., 44—4s5.

41 Ibid., 47—48.

42 The Saudi jurists’ formulation of the definition resembles that of the Hanbali scholar
Ibn ‘Aqil (d. 119), which Ibn al-Qayyim referred to in his Al-Turuq al-hukmiyya. See Ibn
al-Qayyim, Al-Turuq al-hukmiyya, 11.

43  See al-‘Attiya, Al-Siyasa al-sharyya, 54.
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include the rulings and actions of both scholars and the ruler.#4 According to
those jurists, a scholar who issues a fatwa is, in some instances, also practising
siyasa shar‘iyya.*5

3.3 Siyasa Shar‘iyya in the Writings of Saudi Scholars

In contemporary Saudi Arabia, siyasa shar‘iyya is considered one of the main
areas of Islamic jurisprudence, like the law of sales or marriage.*6 Some Saudi
universities even offer degree programs in siyasa shariyya. However, the
doctrine is considered a rather abstract and theoretical subject and is there-
fore seen as closer to legal theory (usil al-figh) than other fields of Islamic
jurisprudence.*”

The conceptual fluidity of siyasa shar‘iyya is also reflected in the way in
which Saudi scholars discuss the doctrine in their works. Although the doc-
trine is recognised as a distinct field of Islamic jurisprudence, some Saudi
jurists refrain from treating matters of siyasa shar‘iyya as a separate category.
For instance, ‘Abd al-Rahman bin Nasir al-Sa‘d1 (d. 1957), one of the leading
Najdi scholars in the first half of the twentieth century, wrote extensively on
key questions of siyasa shar‘iyya; however, his thoughts are scattered all over
his Quran commentaries and fatwas.*8 Moreover, following the example of Ibn
al-Qayyim and other Hanbali scholars, some Saudi ‘ulama’ still associate siyasa
shar‘iyya with judicial proceedings.*®

3.4 The Main Areas of Siyasa Shariyya

According to al-‘Utaybi, siyasa shar‘iyya today constitutes the basis for six
main areas of governance: the state’s overall organization, its financial admin-
istration, trade regulations, the organization of the judicial system, the penal

44  See al-‘Utaybl’s introduction to Muhammad bin Salih Ibn ‘Uthaymin, Al-Ta'liq ‘ald
al-siyasa al-shar‘iyya fi islah al-raTwa-l-rayya (‘Unayza: Madar al-Watan, 1427/2006), 8.
For al-‘Utaybi, the Quranic term wuli al-amr includes not only the ruler (walf al-amr) but
also the ‘ulama’.

45  Al-Utaybi, Adwa’ ‘ala al-siyasa al-shariyya. 21.

46  Id., Magalat fi al-siyasa al-shar‘iyya (Riyadh: Al-Bayan, 1434/2012), 50.

47  See, for example, a lecture by Sa‘d bin Matar al-‘Utaybi in the Sa‘ld bin Zayd mosque in
Riyadh on the 15.2.1437/28.11.2015. The lecture is available on YouTube, www.youtube.com
/watch?v=gerVUJx7bNk&t=5365s, min. 66 und 70. [last access: 30 June 2020].

48  Saghir bin Muhammad Al-Saghir, Ma‘alim min al-siyasa al-shar‘yya ‘and al-‘alama Ibn
Sa‘di, in Al-Sijll al-ilmi li-mu’tamar al-shaykh al-‘alama Abd al-Rahman bin Nasir al-Sa‘dl,
ed. Jami‘at al-Qasim (‘Unayza: Jami‘at al-Qasim, 1441/2019), 1945.

49  See, for instance, Yasir bin Hamd al-Haqil, “Al-Siyasa al-shar‘iyya fi mukafahat al-fasad
wa-l-wiqaya minhu,” Majallat al-Qada’iyya 3 (1433/2011): 138.
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system, and international relations.5¢ Other areas of life could become rele-
vant for siyasa shar‘iyya if they relate, at least partly, to these main subjects.
All jurists, however, agree that the ruler can under no circumstances decide on
matters of worship.

In al-Attiya’s understanding, siyasa shar‘iyya applies to Saudi society as a
whole. The doctrine, al-‘Attiya argued, not only regulates state policies but
sets Islam as the foundation for life in Saudi Arabia, preserves the kingdom’s
Arab identity, facilitates patriotism, and strengthens family structures.>! Siyasa
shar‘iyya, al-‘Attiya continued, would oblige Saudi citizens to obey the king. In
return, the king would protect their health, their environment, their safety, and
their individual rights.52 For al-‘Attiya, all of this is related to the king’s obliga-
tion to command right and to forbid wrong.

The main objective of both the ruler and the scholars should be, the doctrine
demands, to bring the Islamic community as close to rectitude (sala@k) and as
far from corruption ( fasad) as possible. The legitimacy of any act by the ruler
is evaluated according to the established sources of Islamic law, most impor-
tantly the Quran, the Sunna, the jurists’ consensus (§ma°), and legal analogy
(giyas). Sa‘d al-‘Utaybi stated that one example of an established consensus in
siyasa shar‘iyya today would be the permissibility of female state schoolteach-
ers in female-only schools.53 Another example would be the permissibility of
(local) elections in Saudi Arabia. For al-‘Utaybi, this is, among other things, the
result of an analogy with the election of twelve representatives during the sec-
ond pledge of ‘Agaba.5* At ‘Aqaba, a town near Mecca, a group of seventy-five
citizens of Medina met the Prophet and pledged alliance to him. The Prophet
then commanded them to elect representatives who should lead their group
and spread Islam in Medina.5®

3.5 The Relationship between the Scholars and the Ruler

In Ibn Taymiyya's ideal conception of a state governed by siyasa shar‘iyya,
the ‘ulama’ and the ruler lead the Islamic community together by forming a
symbiotic relationship. The scholars advise the ruler based on their under-
standing of Islamic law, and the ruler is then expected to follow their advice.5¢

50  Al-Utaybi, Adwa’ ‘ala al-siyasa al-shar‘iyya, 121-24.

51 Al-‘Attiya, Al-Siyasa al-shariyya, 591-655.

52  Ibid., 659—99.

53  Al-Utaybi, Adwa’ ala al-siyasa al-shar‘iyya, 41.

54  Ibid., 45.

55 Yaser Ellethy, Islam, Context, Pluralism and Democracy: Classical and Modern Interpreta-
tions (London: Routledge, 2015), 247.

56  Johansen, “Signs as Evidence,” 181.
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In practice, Frank Vogel argued, the scholars and the ruler would be in com-
petition. Siyasa shar‘iyya, he maintained, would be a way to organize the
relationship between the scholars and the ruler, since the doctrine offers
“a constitutional theory by which the excesses of rulers may be curtailed and
sharia legitimacy extended to actual states.”>” Similarly, Benjamin Jokisch
emphasized the conflict between the jurists and the ruler. Since the doctrine
of siyasa shar‘iyya does not assign the ruler the power to legislate, the ‘ulama’
could limit the ruler’s power through their interpretation of Islamic law. Jokisch
claimed that this power struggle was the reason for several conflicts in Islamic
history after Ibn Taymiyya.58

Like Ibn Taymiyya, Saudi scholars generally maintain that the ‘ulama’
and the ruler jointly lead the Islamic community by following what God has
instructed. For the Saudi jurists, both are, in the Quranic sense (Q 4:59), the
commanders (ulti al-amr) of the community. However, the ‘ulama’ differ in
their relationship with the ruler. For instance, Ibn ‘Uthaymin (d. 2001), another
eminent twentieth-century Saudi scholar, argued that the jurists would be the
community’s true leaders, whereas the ruler would merely enforce their deci-
sion. In his hadith commentary, he writes:

The leaders [a’imma] of the Muslims are two groups of people:

First, the scholars, by that it is meant religious scholars [‘ulama’
rabaniyin], who inherited the Prophet in his knowledge, worship, mor-
als [akhlag] and his mission [da‘wa]. Those are the true leaders [Aum
uli al-amr haqgigatan] because they address the public [al-‘amma], and
the rulers [umara’], and they define [ yubayyinun] the religion and call to
[follow] it.

The second group of the leaders of the Muslims are the enforcing
rulers [umara’ munaffidhin] of the shari‘a. Because of that, we say the
‘ulama’ define, and the rulers enforce, they have to enforce God’s law in
their rule and their worship to God.>?

Ibn al-Qayyim had already distinguished between the ‘ulama’ as messengers
(muballighun) of the Prophet’s command and the purely executing rulers

57  Article “Siyasa” in the Encyclopedia of Islam, Second Edition. Available online: dx.doi
.org/10.1163/1573-3912_islam_COM 1096 [last access: 24 June 2022].

58  Benjamin Jokisch, Islamic Imperial Law: Harun Al-Rashid’s Codification Project (Berlin:
Walter de Gruyter, 2007), 396.

59  Muhammad bin Salih Ibn ‘Uthaymin, Sharh al-arba‘in al-nabawiyya (Dar al-Thurayya,
1425/2004), 138.
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(munaffidhiin).5° Unlike Ibn ‘Uthaymin, who saw the ‘ulama’ as the “true lead-
ers,” Ibn al-Qayyim did not rank the ‘ulama’ above the rulers. Nevertheless, in
the contemporary Saudi legal discourse, the notion of cooperation between
the scholars and the ruler is prevailing in the jurists’ writings, speeches, and
lessons. To some extent, this may be due to the increasingly authoritative cli-
mate in Saudi Arabia. In recent years, famous ‘ulama’ have been imprisoned;
however, until now, none of these scholars was part of the core Saudi scholarly
establishment.

The jurists’ reluctance to explicitly elevate themselves over the king is also
grounded in their belief that every Muslim and, therefore, also the ‘ulam@’,
must obey the ruler. Although a sense of superiority towards the king can be
felt among some of the ‘ulama’, most of them acknowledge (at least publicly)
that they are not more than consultants, first to the king and second to soci-
ety at large. Salih bin Fawzan al-Fawzan, one of the most influential members
of the Council of Senior Scholars, maintained that the ‘ulama would occupy
a unique position in the society due to their role as inheritors of the proph-
ets (anbiya’). However, in contrast to the ruler, the scholars would not express
their own opinions but only report what was transmitted to them from the
Prophet. Their role, al-Fawzan stated, would be limited to informing the com-
munity and the ruler on what has been passed down to them.5!

In practice, the power relationship between the ruler and the ‘ulama’ is far
more complex. Often, the ‘ulama’ and the king share an agenda, especially
when it comes to the kingdom’s religious legitimation. We have already seen
that the ‘ulama’ are a very diverse group. Whenever a conflict arises, parts of
the ‘ulama’ tend to join the king’s agenda for ideological or pragmatic purposes,
whereas others insist on their positions. The debate on codification, which we
will discuss in detail in Chapter 4, is a good example of the multilayered inter-
actions between the ‘ulama’ and the king,

4 The Expression of the Doctrine in the Saudi Legal System

41 The 1992 Basic Law of Governance
Technically, Saudi Arabia still does not have a written constitution. Although
King ‘Abd al-‘Aziz announced a Saudi constitution in 1932, despite many

60  Ibn al-Qayyim, Ilam al-muwaqqi‘in ‘an Rabb al-Alamin (Beirut: Dar al-Kutub al-Tlmiyya,
1425/2004), 376.

61  Al-Fawzan’s fatwa on the issue can be found on his official homepage, www.alfaw
zan.af.org.sa/en/node/2018 [last access: 7 June 2022].
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promises no such text was produced for the following sixty years. The First Gulf
War, which started in 1990, put Saudi Arabia in the spotlight of international
media, Western governments, and human rights groups. King Fahd reacted
to increasing demands for reform and on March 1, 1992 eventually issued the
Basic Law of Governance (al-Nizam al-Asasi li-]-Hukm).62

However, in Article 1, the Basic Law states that it is not intended to serve
as a constitution. The only constitution (dustur) of the kingdom would be
the Quran and the Sunna of the Prophet Muhammad. Nevertheless, the Basic
Law’s eighty-three articles address many issues that can usually be found in
modern constitutions. A Saudi lawyer jokingly remarked that the Basic Law of
Governance is a constitution which states in its first article that it is not one.3

There are considerable differences between the Basic Law of Governance
and modern constitutions. Whereas most constitutions in the Arab world
promise rights to the country’s citizens that are in practice rarely guaranteed,
the Basic Law of Governance is, as Abdulaziz Al-Fahad put it, “unabashedly
honest, promulgating no rights that will not be protected, promising no elec-
tions, and not conceding the principle of accountable governance in any
direct way."64

The Basic Law is not meant to grant constitutional rights to Saudi citizens,
atleast not directly. Instead, it is an expression of the Saudi king’s commitment
to siyasa shar‘iyya. In several of its articles, the Basic Law lays down the king’s
obligation to implement and follow Islamic law.%> For instance, in Article 55,
the Basic Law specifies:

The king manages the affairs of the community [umma] according to
siyasa shar‘iyya by applying the rulings of Islam. He oversees the applica-
tion of the Islamic shari‘a, the state laws [anzima], the general state poli-
cies, and the country’s protection and defence.

The former head of the Higher Judicial Institute, Zayd al-Zayd, argued that it
was not so much its content but its legal nature that distinguished the Basic
Law from a modern constitution. In contrast to modern constitutions, al-Zayd

62 Abdulaziz Al-Fahad, “Ornamental Constitutionalism: The Saudi Basic Law of Governance,”’
Yale Journal of International Law 39, no. 2 (2005), 377.

63  However, the kingdom is not the only country that refrains from using the term constitu-
tion. For instance, after the Second World War, West Germany’s constitution was called
Basic Law in order to emphasize its provisional character until a true German constitu-
tion was issued after Germany’s reunification.

64 Al-Fahad, “Ornamental Constitutionalism,” 376.

65 See also Vogel, Saudi Business Law, 28.
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wrote, the Basic Law was not the highest-ranking law, since it is surpassed by
Islamic law.66

The Basic Law specifies that it is only the implementation of Islamic law, not
the will of the people, that binds the Saudi government. In Article 7, the Basic
Law stipulates:

The government of the Saudi kingdom derives its authority from the
Quran and the Sunna of the Prophet. They are the sovereign of this law
and all other state laws.

Yet, the Basic Law assigns both the ruler (hakim) and the ruled (mahkiam)
rights and duties which are very different to those usually laid down in modern
constitutions. Whereas the ruler can demand obedience, the ruled can insist
that the ruler follows his obligation to command right and forbid wrong in
order to establish justice. The law expresses this principle in Article 23:

The state protects the Islamic creed and the sharia, and it commands
good and forbids wrong, and carries out the duty of propagating Islam
[da‘wa ila Allah].

The doctrine of siyasa shar‘iyya is thus not only a theory of the ‘ulama’ but is
incorporated into Saudi state legislation. Therefore, Article 1 of the Basic Law
is not only symbolic. It articulates that the Basic Law is nothing more than
the king’s public declaration to follow the teachings of Islamic law. Laws and
the legal system, as the Basic Law emphasizes several times, play a primary
role in the king’s commitment to siyasa shar‘iyya. Article 48 of the Basic Law
lays down:

The courts apply the rulings of the Islamic sharia in cases that are
brought before them in accordance with what the Quran and the Sunna
prescribe and in accordance with the codes issued by the ruler [provided
that they] do not contradict the Quran and the Sunna.

This means that every legal act in the kingdom, whether by a judge or the king,
has to be legitimated from the perspective of the Islamic legal tradition.

66  Zayd bin ‘Abd al-Karim al-Zayd, “Masadir istimdad al-anzima al-‘adliyya,” in Al-Nizam
al-‘adlft al-Sa‘udiyya, ed. Muhammad bin Sa‘d al-Bashr and Mansiir bin ‘Abd al-Rahman
al-Haydari (Riyadh: Markaz al-Fikr al-‘Alami, 1436/2010), 19.
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4.2 The Relationship between the King and the Judge

According to siyasa shar‘iyya, all public offices are similarly obliged to imple-
ment Islamic law, the rulers, the governors, and the judges alike.5” Since all
share the same responsibility, the tasks of the administration and the judiciary
blur. For Ibn Taymiyya, judgeship is not merely an office at court, but every
decision-maker can act as a judge. He wrote that the term gadi

applies to each and every one who issues a decision in a conflict between
two parties or who arbitrates between them, no matter whether he is a
caliph, a sultan, a deputy or a governor, whether he was appointed in
order to judge according to the sacred law; or as the deputy of such a
judge deciding in a conflict between parties, even if he judges nothing
more than the quality of the handwriting among children who turned to
him for his purpose.6®

The judiciary is not conceptualized as the ruler’s antagonist. Instead, the ruler
and the judges are supposed to work hand in hand in the judiciary towards the
full implementation of Islamic law. From the perspective of classical European
constitutional theory, we could say that the executive and the judicial branch
of the state fall together. Jurists, therefore, do not consider the Saudi judiciary
to be independent from the ruler. However, both the ruler and the judiciary are
controlled by the strong authority of the ‘ulama’s interpretation of Islamic law.

Leading ‘ulama’ encourage their peers to join the judiciary. It is the indi-
vidual duty (fard ‘ayn) of every capable Muslim, the jurists argue, to work as
a judge when needed.® Judges are obliged to follow the judicial procedures
and respect the court system that the ruler has established. According to siyasa
shar‘iyya, the rulers’ task is to address general questions of the community,
whereas the judge only decides cases that are brought before him. Thus, from
the perspective of the doctrine, a judge in court is not more than a delegate
(na’ib) of the ruler.

The ruler, on the other hand, is the guarantor of the legal system. As such,
the king issues laws and regulations that the judges are obliged to follow.

67  Johansen, “Signs as Evidence,” 185.

68 Cited after Johanson, “Perfect Law,” 268. For the original text in Arabic, see Ibn Taymiyya,
Al-Siyasa al-shar‘iyya, 12-13.

69 See, for example, Ibn Qudama, Al-Mughni (Beirut: Dar ‘Alam al-Kutub, 1417/1997), 14:5.
However, judgeship is, as we will see in more detail in Chapter 4, considered a dangerous
endeavor, and Islamic history is full of examples of scholars who tried to escape it.
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Saudi jurists today acknowledge that there is a Saudi legislative power (sulta
tangimiyya). This is also expressed in Article 44 of the Basic Law of Governance:

The powers (sultat) of the state consist of:

— The judicial power

— The executive power

— The legislative power

These powers work together in fulfilling their tasks according to this and
other laws. The king is the source (marji) of these powers.

Since it ultimately grants all power to the king, the Basic Law of Governance
explicitly refrains from establishing a checks and balances system similar to
European constitutions. Mahmud bin ‘Ali Waf], a lecturer at Qasim University,
therefore argued that the king cannot be considered to hold only the state’s
executive power, but, since the judges are the king’s delegates, he also repre-
sents the judicial system.”® The king’s powers are, of course, limited by his obli-
gation to implement Islamic law as interpreted by the jurists.

The ruled can demand that the ruler oversees the courts and ensures that
they apply Islamic law. Despite Article 44 of the Basic Law, Saudi jurists regu-
larly emphasize that the Saudi judiciary is independent.” Likewise, Article 46
of the Basic Law stipulates:

The judiciary is an independent power. There is no authority over the
judges in their adjudication other than the Islamic shari‘a.

However, judicial independence is understood very differently: in the writings
of Saudi jurists, it means that the government is not allowed to intervene in the
adjudication of an individual case,”? not that the judiciary itself is a separate
and independent entity.

4.3 The King’s Power to Legislate
Notwithstanding its central role in the formation of the Saudi state, Islamic
law is not the only type of law applied in the Saudi legal system today. As we

7o  Mahmud bin ‘Ali Wafi, Al-Qada’ al-@mm fi al-Mamlaka al-Arabiyya al-Sa‘adiyya (Riyadh:
Maktabat al-Rushd, 1436/2015), 260-61.

71 See, for example, Nasir bin Muhammad Jawfan, “Istiqlal al-qada’ fi al-Mamlaka
al-‘Arabiyya al-Sa‘adiyya,” Majallat al-Adl 1 (1420/1999): 143—65.

72 Atleast in theory, ministers face a prison sentence of a minimum of five years when they
use their power to interfere with the judiciary for personal reasons. See Article 5 w) of the
Code of the Prosecution of Ministers (Nizam Muhakamat al-Wuzara’).
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have seen, the doctrine of siyasa shar‘iyya only grants the ruler the right to
uphold and enforce Islamic law, not to create or interpret it.” However, legisla-
tion that supplements Islamic law has been known since early Islam. As part
of his role as the community’s leader, the ruler may issue laws as long as they
do not conflict with the prevailing interpretation of Islamic law. While the first
caliphs had already issued tax laws based on their authority as successors of
the Prophet, it was the Ottoman rulers who, beginning in the late fifteenth
century, systematically used their power to issue laws.”# In the nineteenth
century, the Ottoman sultans made extensive use of codes, on the one hand,
to modernize their legal system and, on the other hand, to react to new legal
phenomena that arose with modern life, especially with modern capitalism.

The Ottoman codes were applied in the Hijaz before the Saudi conquest. In
the Najd, however, only a few regulations issued by the king were in force at that
time. After King ‘Abd al-‘Aziz had conquered the Hijaz in 1926, he had to decide
on the future of Ottoman laws in the newly founded third Saudi kingdom.
On 11 February 1927, leading Saudi ‘ulama’ released a fatwa according to which
the courts in the Hijaz should immediately stop the application of positive
laws and return to what they understood as the “pure” shari‘a.”> However, the
‘ulama’ could not provide solutions for the numerous issues addressed in the
Ottoman codes. Moreover, they were not used to quickly developing answers
to new legal problems. As a result, the king did not consider their call to return
to the “pure” shari‘a a realistic option. A few months after the issuing of the
fatwa, on 28 June 1927, King ‘Abd al-‘Aziz announced that the Ottoman laws
would continue to be applied until they were replaced with new regulations.”®

In the following years and decades, the Saudi kings not only replaced the
Ottoman laws but issued a large number of different codes themselves, which
now regulate many areas of the law comprehensively. For Saudi jurists, this
is a necessary and desired facet of the king’s role as leader of the state. Ibn
Khunayn, for instance, wrote in his commentary on the shari‘a procedural
code (Nizam al-Murafa‘at al-Shar‘iyya):

73 Bernard Weiss, “Interpretation in Islamic Law: The Theory of Ijtihad,” American Journal of
Comparative Law 26, no. 2 (1978): 201

74  See for an overview of the development of codes in early Islam the Article “Kanan” in
the Encyclopedia of Islam, Second Edition. Available online: dx.doi.org/10.1163/1573-3912
_islam_COM_o43g [last access: 4 June 2022].

75  Muhammad bin Barrak al-Fawzan, Al-Tangim al-qada’t al-jadid fi al-Mamlaka al-Arabiyya
al-Sa‘adiyya (Riyadh: Maktabat al-Qanan al-Iqtisad, 1431/2010), 57-58.

76  Ibid, 58.
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The codes are issued by the ruler or his deputies, depending on [their]
competence, in order to guarantee the protection of the five necessi-
ties” [al-daruariyat al-khams), and they are consistent with the objectives
[magasid] of the shari‘a and its general principles [gawa‘id]. They do not
deviate from the [respective] texts in the Quran and the Sunna. Such
deviation makes the code invalid. The Prophet says what ‘All bin Abi
Talib narrated: “No obedience in the wrong, but obedience in the com-
manded.” Ibn Taymiyya (d. 728 [Aijri]) says: No one has the right to devi-
ate from the Quran and the Sunna of the Prophet, neither the shaykhs
[masha’ikh] and the poor, nor the kings and the rulers [umara’], nor the
scholars [ ‘ulama’] and the judges and others, rather all mankind has to
obey God and his Prophet.”®7°

The kings carefully avoid giving the impression that they would replace Islamic
law with positive law. On 2 March 1976, the Saudi Council of Ministers decided
that the Arabic word musharri (usually translated as “legislator”) could not be
applied to the Saudi kings.8° Moreover, the kings explicitly refrain from using
the common Arabic term for positive law (ganiin) but instead employ the less
controversial word nizam (pl. angima), which is often translated as “statute”
or “code.”

Until today, Saudi scholars discuss the differences between gantn and
nizam. While a few jurists argue that the terms are synonyms and that Islamic
scholars used the word qanuan in the past, the majority see a difference in
meaning between the two terms. They argue that qantn is generally used to
distinguish positive law from revealed Islamic law. It is mostly the association
with the idea of positive law that makes the term ganun problematic. In con-
trast, the word nizam refers to a subcategory of Islamic law and thus signifies
that the written law is in line with Quran and Sunna. Hence, the use of the
term ensures that everyone understands the superiority of Islamic law in the
Saudi legal system.8! Anzima are seen as a part of the shari‘a, which means

77  The five necessities are religion, life, intellect, progeny, and property. See Felicitas Opwis,
Maslaha and the Purpose of the Law: Islamic Discourse on Legal Change from the 4th/10th
to 8th/14th Century (Leiden: Brill, 2010), 4.

78  See Ibn Taymiyya, Majmi‘at al-fatawa (Beirut: Dar Ibn Hazm, 1432/2011), 11:465.

79  ‘Abd Allah bin Muhammad Al Khunayn, Al-Kashif fi sharh nizam al-murafa‘at al-shariyya
al-Sa‘udr (Riyadh: Dar Ibn al-Farhin, 1433/2012), 1:17.

80  Bakr bin ‘Abd Allah Abu Zayd, Mu§jam al-manahi al-lafziyya (Riyadh: Dar al-Asima,
1417/1996), 509.

81  Al-“Utaybi, Magalat fi al-siyasa al-shariyya, 23.



THE FOUNDATIONS OF THE SAUDI LEGAL SYSTEM 33

that there is, at least in theory, no significant difference between the author-
ity of a nizam and that of figh treatises. For the jurists, both are equally valid
as long as they do not contradict the revelation. Like jurisprudential writings,
Zayd al-Zayd argued, a nizam is a direct product of the sources of Islamic law.82

Today, the vast majority of anzima can be found in the fields that al-‘Utaybi
described as the main areas of siyasa shar‘iyya: the overall system of gover-
nance, the state’s financial administration, trade, the organization of the judi-
cial system, the penal system, and international relations.®3 In other areas,
only a few legal issues, mostly related to judicial procedure, are addressed by
anzima. In areas that are traditionally not much discussed by Islamic jurists, the
kings often turned to Egyptian, European, or North American law to develop
anzima, especially since the 1970s.84 After the millennium, the number of stat-
utes increased immensely, and in 2023, 447 anzima were in force.85 The oldest
nizam still in effect is the commercial code (nizam tijart), which was issued on
18 May 1931. Most anzima can today be found in state and administrative law.
For example, anzima regulate the regional government, court administration,
public services, and the military. Apart from that, statutes play an increasingly
important role in criminal and commercial law. As we will see in Chapter 7,
there is not yet a single criminal nizam, but separate statutes regulate key areas
of contemporary criminal law. Relevant criminal anzima address, among other
things, money laundering, counterfeiting, drug trafficking, and corruption.
In commercial law, the most relevant anzima regulate company and competi-
tion law.

While the term anzima was long used only for laws that are not based on
figh, this changed with the introduction of the first codifications of Islamic law
in the 2020s. The new codifications are now also called anzima, notwithstand-
ing their origin in Islamic jurisprudence.

82  Zayd bin ‘Abd al-Karim al-Zayd, “Masadir istimdad al-anzima al-‘adliyya,” in Al-Nizam
al-‘adlfi al-Sa‘udiyya, ed. Muhammad bin Sa‘ad al-Bashr and Mansur bin ‘Abd al-Rahman
al-Haydari (Riyadh: Markaz al-Fikr al-Alami, 1436/ 2010), 36.

83  Al-Utaybi, Adwa’ ala al-siyasa al-shar‘iyya, 121-24.

84  All anzima can be accessed through the Bureau of Experts’ (Hay’at al-Khubara’) website:
laws.boe.gov.sa/BoeLaws/Laws/Folders/1 [last access: 21 April 2023].

85 According to the website of the Bureau of Experts: laws.boe.gov.sa/BoeLaws/Laws/ [last
access: 21 April 2023].
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5 The Structure of the Saudi Court System

5.1 Administrative Courts
Generally speaking, the Saudi court system consists, on the one hand, of
administrative courts, called the Board of Grievances (Diwan al-Mazalim)
and, on the other hand, of the shari‘a courts.8¢ Additionally, specialized courts,
like the counterterrorism courts, have been introduced, which only apply
the controversial Counter-Terrorism Act (Nizam Mukafahat Jara’im al-Irhab
wa-Tamwilihi). Furthermore, more than one hundred semi-administrative tri-
bunals can be found, which usually only adjudicate a narrow field of the law.
They originate from subdivisions of ministries or other administrative bodies
and have, over time, become individual institutions. Among them are disci-
plinary tribunals for the military and police, but also commercial tribunals,
like the Banking Disputes Committee or the Committees for the Settlement of
Finance Disputes.87

The idea and the name of the Board of Grievances have their roots in pre-
modern Islamic jurisprudence. In medieval Islam, commoners were given
the opportunity to report injustices (magzalim) they had suffered by others
to the ruler and ask him to interfere.88 Following this idea, the Saudi Board
of Grievances was established in 1955 as a way for Saudi citizens to complain
about any injustices they experience, whether by government employees or
others.8? Initially, the board’s office registered the complaints, proposed a
solution, and brought the issue in front of the king. Over the next decades,
the board became more powerful and independent. In 1982, the board was
transformed into an independent administrative court that could decide on
cases without direct interference from the king.°° From 1987 until 2018, more-
over, it had jurisdiction over all commercial disputes.®! Today, the board is no

86 A detailed analysis of the court system is not our primary focus. For a more comprehen-
sive, but still brief, overview of the Saudi court system, see Vogel, Saudi Business Law,
36-54.

87  Seeibid., 46—52 for more information on these and other specialized tribunals.

88  Ibid,, 39.

89  Fadi bin Muhammad Sha‘sha‘, Al-Tangim al-qada’ al-jadid fi al-Mamlaka al-Arabiyya
al-Sa‘udiyya (Riyadh: Maktabat al-Rushd, 1435/2014), 265.

go  Ibid., 267.

91  Commercial law always had a special place in the Saudi legal system. After the founda-
tion of the third Saudi kingdom in 1926, commercial cases were adjudicated by a special
commercial tribunal (Majlis al-Tujjar), which consisted not only of judges, but also of
businessmen. In addition to Islamic law, the courts also referred to commercial customs.
See ‘Al1 bin Ramadan Barakat, Al-Wastt fi sharh nizam al-qada’ al-Sa‘udr al-jadid (Riyadh:
Maktabat al-Qantn wa-l-Iqtisad, 1433/2012), 248.
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longer a single court but consists of several courts, which are divided into three
instances.®? The courts hear common issues of administrative law, like appeals
of administrative decisions or public-private partnerships, and also adjudicate
criminal offences committed by officials.%3

5.2 The Shari‘a Courts
Generally, civil and criminal cases are handled by the shari‘a courts, our main
area of interest. The trial courts are divided into four branches: the general
courts (mahakim al-‘amma), personal status courts (mahakim al-ahwal
al-shakhsiyya), labor courts (mahakim ‘ummaliyya), and commercial courts
(mahakim tijariyya).%* The specialized courts were introduced with the 2007
Code of the Judiciary (Nizam al-Qada’). Before the 2007 reform, a judge at the
first instance court could face such diverse topics as child custody, transfer of
property, and manslaughter on a single day.9% The shari‘a courts’ general juris-
diction stemmed from premodern Islamic jurisprudence, where an Islamic
judge generally handled all cases that were brought in front of him, regardless
of the subject.%¢

The introduction of specialized courts was considered by many a major
step towards the professionalization of the judiciary. The judges now receive
extra training in all legal areas that fall in the competence of their courts. The
Ministry of Justice hopes that the specialization would ensure faster handling
of complex cases. Mansir al-Haydarl even called the 2007 reform the beginning
of a “new age” (higba jadida) for the Saudi judiciary.®” However, the reform was
slowly implemented, and only in 2018 were the first specialized courts opened.
It is still to see to what extent the specialization of the courts changes the way
the law is applied. The general courts’ decisions can be appealed at the appeal
courts (mahakim al-isti’naf), which we will discuss in detail in Chapter 5.

92 Article 8 of the 1428/2007 Code of the Board of Grievances (Nizam Diwan al-Mazalim).

93  Article 13 of the 1428/2007 Code of the Board of Grievances.

94  Article g of the 1428/2007 Code of the Judiciary.

95  Article 26 of the 1395/1975 Code of the Judiciary granted the courts jurisdiction in all dis-
putes and crimes.

96 ~ Muhammad Khalid Masud, Rudolph Peters, and David Powers, “Qadis and Their Courts:
An Historical Survey,” in Dispensing Justice in Islam: Qadis and their Judgments, ed.
Muhammad Khalid Masud, Rudolph Peters, and David Powers (Leiden: Brill, 2006), 21.

97  Mansur bin ‘Abd al-Rahman al-Haydari, “Mu’assasat al-qada’ al-amm,” in Markaz al-Fikr
al-‘Alami ‘an al-Sa‘adiyya, Al-Nizam al-‘adlfi al-Sa‘adiyya (Riyadh: Markaz al-Fikr al-‘Alami
‘an al-Sa‘adiyya, 1436/2015), 129.
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5.3 The Higher Judicial Council

The Higher Judicial Council (al-Majlis al-Ala li-1-Qada’) plays a vital role in the
Saudi legal system, especially regarding the shari‘a courts. It consists of the
minister of justice, the minister’s deputy, the chief public prosecutor, the presi-
dent of the High Court, four appeal court presidents, and three appeal court
judges.%8

The Council has broad administrative competences. For example, it chooses
judges and court presidents and handles all their employment issues. However,
the Council is also responsible for the “supervision” (ishraf) of the courts
and the judges.?? It issues statements that are circulated among the judges,
in many of which the judges are prompted to follow a particular legal opin-
ion. The binding nature of the Council’s decisions is disputed, as we will see in
detail in Chapter 5, but Saudi judges nevertheless regularly refer to them
in their verdicts.

The Council is funded independently from the Ministry of Justice, which
gives the Council some discretionary power.l%? Some argue that the Council’s
existence proves that the Saudi judiciary is independent. For instance, one
Saudi author claimed that the fact that the Council, not the king, chooses
the judges would show that the king’s power over the judiciary is limited.!0!
However, since the minister of justice heads the Council, it is not independent
from government policies in practice nor in theory.

5.4 Saudi State Legislation on the Judiciary

Until the 1970s, the Saudi kings only issued a few laws that addressed
the judiciary. The first procedural code for the sharia courts (Nizam Sayr
al-Muhakamat al-Shar‘iyya) was issued in 1927 and only consisted of thirty-six
articles.'92 Whenever the code was silent, the judges continued to apply the
procedural rules that they found in premodern figh manuals. A more exten-
sive procedural code (Nizam al-Murafa‘at al-Shar‘iyya) was introduced in 1936,
which comprised of 142 articles.!?® The code remained in force until it was
succeeded by the 2000 Code of Procedure. Its 266 Articles for the first time

98  Article 5 of the 1428/2007 Code of the Judiciary.

99  Article 6 of the 1428/2007 Code of the Judiciary.

100 Shafsha‘, Al-Tangim al-qada’t al-jadid fi al-Mamlaka al-Arabiyya al-Sa‘udiyya, 276.

101 Wafi, Al-Qada’ al-‘amm fi al-mamlaka al-Arabiyya al-Sa‘udiyya, 260.

102 ‘Abd Allah bin Muhammad Al Khunayn, Al-Kashif fi sharh nizam al-murafa‘at al-shariyya
al-Sa‘udr (Riyadh: Dar Ibn al-Farhiin, 1433/2012), 1:5.

103 Ibid.
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regulated the different stages of the judicial process in detail. In 2013, the Code
of Procedure was further extended and refined.

In general, the Code of Procedure both applies to civil and criminal cases.
However, in 2013, a special Code of Criminal Procedure (Nizam al-Ijra’at
al-Jaza’iyya) was issued, which addresses procedural questions that are unique
to criminal law. If the Code of Criminal Procedure remains silent on an issue,
the judge still has to refer to the more general Code of Procedure. Areas that
were extensively discussed by the ‘ulama’, most importantly, the rules of evi-
dence, are not addressed by both codes. For instance, the Code of Procedure
only regulates the formalities of a witness’s testimony but remains silent on
whether a person can be admitted as a witness. The judges have to resort to
Islamic jurisprudence, which has developed detailed rules of evidence.194

Nevertheless, Islamic jurisprudence also plays an important role when
judges apply a specific provision of the code since the judges use the meth-
odology and terminology of Islamic law to interpret the code.l® It would be
a mistake, Sa‘d al-‘Utaybi argued, to understand the anzima the same way as
positive law. Instead, they have always to be seen in the light of the sources of
Islamic law.106

5.5 The Role of Digital Technology

Over the last decade, digital technology has been introduced to an impressive
extent. In 2017, the Ministry of Justice started a project to establish a “paperless
court” (mahkama bi-la waraq). By 2018, some parts of the appeal courts were
already working almost fully digitally, which significantly changed the proceed-
ings in court. In case one of the parties appeals the first instance court’s deci-
sion, the judge uploads his decision to the Ministry of Justice’s computer system.
The administrative staff at the appeal court then accesses the first instance
judge’s decision through the computer system and either print the files or for-
wards them directly to the appeal court judges’ computers. Some older judges
still prefer to work on paper. In this case, the court staff has to enter the appeal

104 The application of Islamic law in procedural questions can be seen in the published court
judgements. Whereas in most issues, the judges refer to the Code of Procedure, there are
some issues, especially when it comes to the admissibility of witnesses, in which they
directly refer to figh books.

105 ‘Abd Allah bin Muhammad Al Khunayn, Al-Madkhal ila figh al-murafa‘at (Riyadh: Dar Ibn
al-Farhain, 1431/2010), 187-94.

106 Sa‘d bin Matar al-‘Utaybi, “Khasa’is al-anzima fi al-Mamlaka al-‘Arabiyya al-Sa“Gdiyya,”
in Al-Nizam al-‘adl fi al-Sa‘udiyya, ed. Markaz al-Fikr al-‘Alami ‘an al-Sa‘adiyya (Riyadh:
Markaz al-Fikr al-Alami ‘an al-Sa‘idiyya, 1436/2015), 76.
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court judge’s written comments into the system. The court staff in Riyadh
explained to me that before the introduction of the online system, files had to
be transported between the different courts, a process that could take several
days.107

Digital technology today also plays a crucial role at the first instance courts.
Lawsuits, for example, can be filed through the Ministry of Justice’s website.
Once the lawsuit is filed, the online system enables the parties to access infor-
mation on the trial. Moreover, judgments can be enforced through an online
procedure, and, more recently, the Ministry even allowed that marriages can
be registered online instead of at the court.108

Some judges also use digital technology in their everyday work in court.
Until now, however, this seems to depend on the way the individual judge orga-
nizes his courtroom. In July 2018, I spent a day attending trials in the court-
room of a young judge at the General Court in Riyadh. The judge and both of
his assistants divided their attention between the parties’ statements and the
big computer screen that was set up at the bench. At one point, all three were
sitting around the screen and only every now and then turned to the parties
and asked for details on the case. The courtroom staff saved all documents on
UsB sticks, which had replaced the paper court files.

The Ministry’s goal is to speed up the trials and make them more transpar-
ent. However, the increasing digitalization also has downsides. Data security,
for instance, seems to play only a minor role. Moreover, as we will discuss
in more detail in Chapter 5, the digitalization of court infrastructure not
only allows the Ministry of Justice to access the parties’ data easily but also
the judges’ decisions. Thereby, digitalization helps the Saudi government to
increasingly control the judiciary.

6 Conclusion

The doctrine of siyasa shar‘iyya requires that all state actions have to be based
on Islamic law. Only then can a ruler who otherwise lacks religious justification
establish himself as the leader of the Islamic community, regardless of how he
came to power. Today, siyasa shar‘iyya still forms the legal basis for Saudi rule.

107 In the summer of 2018, I had the chance to visit several courts in Riyadh and both the
court staff and the judges were happy to explain the procedure in detail.

108 All online services can be accessed through the Ministry of Justice’s official website, see
WWW.IMO0j.gov.sa.


http://www.moj.gov.sa/

THE FOUNDATIONS OF THE SAUDI LEGAL SYSTEM 39

The doctrine allows the Saudi king to demand obedience from his subjects in
return for the implementation of Islamic law.

Outside the legal sector, the doctrine’s influence has diminished sig-
nificantly over the last decades. Siyasa shar‘iyya also demands that the king
upholds Islamic morality in the public sphere. The emergence of public dance
music festivals, among other things, illustrates how much public morality has
diverged from the ‘ulama”s interpretation of Islamic law

When it comes to the legal system, however, the doctrine still limits the
kings’ powers and leaves the courts largely in the hands of the ‘ulama’. The
king’s only task is to ensure due process and organize the court administration.
Every reform of the court system thus must, at least in theory, be consistent
with the ‘ulama”s interpretation of Islamic law.



CHAPTER 2

Ibn ‘Abd al-Wahhab, Salafi Islam, and the
Saudi Judiciary

1 Introduction

The Saudi judiciary is commonly described as one of the strongholds of
Wahhabi Islam - a reform movement that was started by the eighteenth-
century Najdi preacher Muhammad bin ‘Abd al-Wahhab (d. 1792). Ibn ‘Abd
al-Wahhab called for the return to tawhid, the belief in the absolute singular-
ity of God. He and his followers forbade the worshipping of Sufi graves and
other practices that they considered forbidden innovations (bid‘a, sing. bida“)
in the Islamic creed. The strict focus on tawhid served as the blueprint for Ibn
‘Abd al-Wahhab'’s idea of a perfect Islamic community. Around the year 1744,
he famously made a deal with Muhammad bin Sa‘ad (d. 1765), the chieftain of
the small town of Dar‘iya in the center of the Najd, in order to establish a state
that would bring the people of the Arabian Peninsula back to tawhid. This
was the beginning of the institutionalization of what has since been known
as “Wahhabism.”

At the time of Ibn ‘Abd al-Wahhab, the center of the Arabian Peninsula was
forgotten by the big empires. Strategically of minor importance, it was left by
the Ottomans to several local rulers who regularly engaged in feuds with each
other.! With the support of Ibn ‘Abd al-Wahhab'’s followers, Muhammad bin
Sa‘d’s military and political influence rose. Eventually, his son ‘Abd al-‘Aziz
bin Muhammad for the first time unified the Najd under one reign. The king-
dom flourished until Muhammad bin Sa‘td’s grandson, Sa‘tid bin ‘Abd al-‘Aziz
conquered the Hijaz. The Ottoman rulers realized the threat that the Saudi
emirate and its Wahhabi allies presented to the Ottoman sultan’s claim to
protect the two holiest cities in Islam, Mecca and Medina. Ottoman troops
attacked the Saudi emirate and eventually conquered the Najd. In 1818, the
first Saudi state was defeated.?

What initially was a bond between a local ruler and an unconventional
preacher had by that time already become a pact between two families that

1 For an overview of the situation in the Najd before Ibn ‘Abd al-Wahhab, see David Commins,
The Wahhabi Mission and Saudi Arabia (London: I.B. Tauris, 2006), 7-10.
2 Ibid,, 37.
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shapes Saudi Arabia until today. Although he had many disciples, Ibn ‘Abd
al-Wahhab preferred that his children and grandchildren carry on his legacy
and gave them the best possible education.® Over the next decades and cen-
turies, his descendants held key positions in the kingdom and functioned as
advisers and judges. They adopted the patronym Al al-Shaykh, the “house of
the shaykh.” When the second Saudi kingdom was founded, after the with-
drawal of Ottoman troops from the Najd in 1824, it was the scholars from the
house of the shaykh who legitimized the rule of King Turki bin ‘Abd Allah.
When King ‘Abd al-‘Aziz finally unified the Arabian Peninsula again in 1932 and
declared the third Saudi kingdom, scholars from Ibn ‘Abd al-Wahhab'’s family
were once again in leading state positions.

Until today, the bond between the two families is very visible, especially in
the legal system. For example, the current Grand Mufti ‘Abd al-‘Aziz bin ‘Abd
Allah is a direct descendent of Ibn ‘Abd al-Wahhab. However, whereas in the
past, the scholarly discourse was dominated by members of the al-Shaykh
family, the Saudi scholarly establishment today consists of members of many
different Najdi families. Nabil Mouline called this the democratization of the
Saudi Arabian clerical corps.* However, scholars from outside the Najd, espe-
cially from the Hijaz, remain underrepresented.>

This chapter explores how the Wahhabi tradition has developed in Saudi
Arabia and how its key beliefs have redefined the authority and role of the
schools of Islamic jurisprudence. We will put a special focus on how the
Wahhabi and Salafi roots of the Saudi judiciary are reflected in the way legal
reasoning is understood and how this relates to the jurists’ understanding of
pluralism in Islamic law.

2 Wahhabism and Salafism

2.1 What Is Wahhabism?

2.11 The Controversy Surrounding the Term Wahhabism

Ibn ‘Abd al-Wahhab never used the term Wahhabism (wahhabiyya) to describe
his movement. It is and was mostly a foreign appellation that was historically
used by opponents of the movement. Later, the term continued to be used
in a pejorative way. Muhammad bin ‘Abd al-Latif (d. 1921), one of the most

3 Mouline, Clerics of Islam, 69.

4 Ibid., 171.

5 According to Nabil Mouline, seventy-three percent of the Council of Senior Scholars’ mem-
bers between 1971 and 2010 were of Najdi origin. Mouline, Clerics of Islam, 181.
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prominent members of the al-Shaykh family at his time, complained that,
for him, the problem with the term Wahhabism did not lie in the association
with Ibn ‘Abd al-Wahhab, but in the fact that the term implied that the move-
ment followed another authority than the Quran and the Sunna.® This line of
thought is still very present. The Saudi-based Syrian scholar Salih al-Munajjid,
one of the most influential Muslim voices today, argued that since the move-
ment would clearly not constitute a new madhhab, only ignorant people would
use the term Wahhabism.”

The movement'’s adherents call themselves by different names that reflect
their focus on tawhid. Most importantly, they use the term al-muwahhidin,
which can be translated as “monotheists”.8 However, since all Muslims under-
stand themselves as monotheists, the term al-muwahhidan did not prove to be
distinguishable. As a result, the movement's followers increasingly accepted
being called Wahhabis by others.® When Ibn Baz (d. 1999) was asked about
the term, he stated that, for him, Wahhabism was, in fact, an honourable and
acceptable description because it was the name of the people who call for
tawhid.1? Salih al-Fawzan even replied in a fatwa that it would be an honour to
be called a Wahhabi since Wahhabism was not more than the legitimate quest
for tawhid.! Nevertheless, even though some scholars accept being called
Wahhabis, Saudi ‘ulama’ usually do not refer to themselves as Wahhabis, and
many still consider the term a misnomer.!?

The controversy about the term Wahhabism is reflected in the way Saudi
kings referred to the movement. In 1929, King ‘Abd al-‘Aziz forbade the use of
the name and replaced it, mostly for political reasons, with the then still less
contentious term “Salafism.”3 By that time, the movement had gotten a bad

6 ‘Abd al-Rahman bin Muhammad bin Qasim, Al-Durar al-saniyya fi al-ajwiba al-najdiyya
(N.p, 1417/1996), 1:566.

7 Al-Munajjid’s fatwa page islamqa.info is constantly ranked as one of the most vis-
ited websites on Islam worldwide. The fatwa can be accessed through the website, see
bit.ly/2uBDTsS [last access: 28 January 2020].

8 ‘Abd Allah bin Salih al-‘Uthaymin, Al-Shaykh Muhammad bin Abd al-Wahhab: Hayatuhu
wa-fikruhu (Riyadh: Dar al-‘Ultim, 1406/1986), 103.

9 Mouline, Clerics of Islam, 9.

10  An audio recording of the fatwa can be found on binbaz.org.sa, bitly/2RDOJYh [last
access: 29 January 2020].

11 An audio recording of the fatwa can be found on YouTube, www.youtube.com/watch
?time_continue=10&v=u2MeW1CN1A4&feature=emb _title [last access: 29 January 2023].

12 ‘Abd Allah bin Muhammad al-Abd al-Latif, Da‘awa al-munawiin li-da‘wat al-shaykh
Muhammad bin Abd al-Wahhab: Ard wa-naqd (Riyadh: Dar Tayba li-l-Nashr wa-l-TawzI',
1409/1989), 76.

13 Mouline, Clerics of Islam, g, 1.
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image. Since the late nineteenth century, Ottoman propaganda and Western
travellers had increasingly become aware of the movement and depicted them
as bloodthirsty, ignorant, and fanatical Bedouins.!*

Until today, Saudi leaders refrain from using the term Wahhabism when they
talk about law and religion in Saudi Arabia. In his famous interview with TIME
magazine in 2018, Crown Prince Muhammad bin Salman said that there was
no such thing as Wahhabism in Saudi Arabia and stated that he would “need
someone to explain to me what are the teachings of Wahhabism.” Instead of
describing a particular set of beliefs, Muhammad bin Salman argued that the
term was first used by extremists to legitimize themselves by creating a link
to Saudi Arabia, and second by Iran, which claimed that Saudi Arabia had
invented a different school of Sunni Islam. Muhammad bin Salman insisted in
the interview that Saudi Arabia encourages and includes all schools of Islam,
the four major schools of Sunni Islam and the various schools of Shia Islam.15
However, from an academic perspective, the teachings of Saudi ‘ulam&’, as it
will be shown presently, are undoubtedly influenced by the thought of Ibn
‘Abd al-Wahhab and his followers.

2.1.2 The Teachings of Ibn ‘Abd al-Wahhab
The Prophet Muhammad had once said that Islam began as something strange
and would become strange again.!6 Ibn ‘Abd al-Wahhab was convinced that
it was in his times, the late 1700s, that Islam had, due to deviations from the
Prophet’s original teachings, again turned into something strange.l” He saw
himself as one of the “renewers” (mujaddidun, sing. mujaddid) of Islam, who
according to a Prophetic hadith, appear at the turn of every century.®

Ibn ‘Abd al-Wahhab is often described more as an activist than an intel-
lectual. Although he was from a scholarly family, his writings are widely con-
sidered to lack originality. For instance, Nabil Mouline argued that Ibn ‘Abd
al-Wahhab did not change Hanbali doctrine but only aimed to impose ortho-
praxy.l® Mouline claimed that “[h]is writings are a near systematic reprise of
the classic Hanbali corpus, his main contribution being to render this generally

14 Ibid., 107.

15 The interview can be found on TIME magazine’s website, time.com/5228006 /mohammed
-bin-salman-interview-transcript-full [last access: 30 January 2023].

16 Al-Tirmidhi, Jami® al-Tirmidhi (Riyadh: Bayt al-Afkar al-Dawliyya, 1424/2003), 426
(Nr. 2629).

17 Commins, Wahhabi Mission, 16.

18 Abu Dawud, Sunan Abi Dawud (Damascus: Dar al-Risala al-‘Alamiyya, 1430/2009), 6:349
(Nr. 4201).

19 Mouline, Clerics of Islam, 62.
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very elitist production accessible to a larger public.”2° Samira Haj criticized this
common depiction of Ibn ‘Abd al-Wahhab as a simple transmitter of Hanbali
thought as an oversimplification. She suggested that his originality lies not in
the fact that he “invented” new ideas but in the way he referred to ideas that
were already present in the Islamic tradition. Haj pointed out that Ibn ‘Abd
al-Wahhab did not just randomly pick quotes from medieval texts but that his
thinking was expressed in the way he put together these ideas.?!

In fact, Ibn ‘Abd al-Wahhab’s theological and legal opinions differ in many
aspects from traditional Hanbali thought. For example, he was quick to
declare others, even prominent Muslims, to be unbelievers whenever they did
not follow his understanding of tawhid.?? Mainstream Hanbalis, on the con-
trary, were very careful in doing so. Moreover, his stance against Sufi practices
contradicted traditional Hanbali doctrine, which was more tolerant.23 These
deviations from traditional Hanbalism led to fierce disputes between him and
other Najdi and Hijazi ‘ulama, among them many Hanbalis.

David Commins called the association with the supposedly strict Hanbali
school “one of the myths about the Wahhabi tradition.”>* He pointed out that
the most distinctive aspect of Wahhabi thought is that for Ibn ‘Abd al-Wahhab,
the mere claim of practising tawhid is not sufficient. The true Muslim, Ibn ‘Abd
al-Wahhab demanded, has to refute any object of worship other than God.?
From the Wahhabi perspective, whoever turns to holy men or saints for help
or sacrifices animals for anybody other than God is an idolater (mushrik) and
thus an unbeliever (kafir). Consequently, Ibn ‘Abd al-Wahhab'’s main aim was
to fight popular practices that he considered idolatry (shirk), most importantly,
the worshipping of tombs of saints.

Violence was a legitimate way for him to reach his goals. He justified the
destruction of popular Sufi shrines, legitimized attacks on Muslims he consid-
ered idolaters, and had prisoners of war executed when they refused to adopt
his understanding of Islam. One of the most problematic practices, in his
opinion, was the prayer at the Prophet’s tomb, which he considered a violation
of tawhid. Until today, scholars in Ibn ‘Abd al-Wahhab's tradition, like Salih
al-‘Usaymli, a professor at Riyadh’s Imam University, call for the destruction

20  Ibid., 67.

21 Haj, “Reordering Islamic Orthodoxy,” 340.

22 Ibn ‘Abd al-Wahhab even declared his own brother Sulayman an unbeliever, because he
was critical of Ibn ‘Abd al-Wahhab's teachings, Commins, Wahhabi Mission, 22.

23 For example, one of Ibn ‘Abd al-Wahhab's earliest critics, the Hanbali scholar al-Tandatawi,
was a member of a Sufi tariqa, see Samer Traboulsi, “An Early Refutation of Muhammad
ibn ‘Abd al-Wahhab’s Reformist Views,” Die Welt des Islams 42, no. 3 (2002), 380.

24 Commins, Wahhabi Mission, 12.

25  Ibid,, 7-10.
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of the tomb. In 2005, al-‘Usaymi prompted the Saudi authorities to demolish
the tomb’s dome. However, the jurists are aware that the tomb’s destruction is
refused by many Muslims, especially outside of Saudi Arabia. Therefore, the
king, al-‘Usaymi wrote, should wait for a good opportunity to destroy the tomb
in order to avoid unrest ( fitna) among the Islamic community.26

2.1.3 The Difference between Law and Creed in Ibn ‘Abd al-Wahhab’s
Thought

When assessing Ibn ‘Abd al-Wahhab’s teachings, we have to differentiate

between his creed (‘agida) and his approach to jurisprudence ( figh). Whereas

the Hanbali tradition remained important for Ibn ‘Abd al-Wahhab’s under-

standing of creed, he held that the individual believer was free to follow the

school of his choice in jurisprudence.?”

But Ibn ‘Abd al-Wahhab’s strict understanding of tawhid also has implica-
tions for the law.28 For him, idolatry not only has negative implications for the
relationship between an individual and God but for the whole Islamic commu-
nity. He considered law to be one of the foundations of the Islamic community
and looked at it through the lens of his understanding of tawhid. As a result of
the unconditional submission to God, all human-created aspects and catego-
ries of the law lose their authority.2°

Accordingly, Ibn ‘Abd al-Wahhab was suspicious of figh and its methodol-
ogy, whereas he emphasized the role of the revelation. This scepticism resulted
in a profound critique of the religious establishment of his times. He accused
them of blindly following (taglid) established opinions in jurisprudence. Ibn
‘Abd al-Wahhab complained that the jurists took medieval legal opinions for
granted and did not review whether they were actually in line with the Islamic
revelation.3 The scholars should again engage in the study of Quran and
Sunna and re-evaluate their teachings. At the same time, he was cautious in
his call for independent legal reasoning (ijtihad) and never explicitly referred
to himself as a mujtahid, a scholar capable of independent legal reasoning.3!

26  Salih Al-“Usaymi, Bida“ al-qubur: Anwa‘uha wa-ahkamuha (Riyadh: Dar al-Fadila, 1426/
2005), 253; Today, the question whether the tomb of the Prophet should be destroyed
is discussed in the context of siyasa shar‘iyya. See, for example, Al-“Utaybi, Magqgalat fi
al-siyasa al-shartyya, 81-83.

27 Mouline, Clerics of Islam, 65.

28  Haj, “Reordering Islamic Orthodoxy,” 339.

29  Ibid, 343.

30  Ibid., 340.

31 Guido Steinberg, Religion und Staat in Saudi-Arabien: Die wahhabitischen Gelehrten
1902-1953 (Wiirzburg: Egon Verlag, 2002), 313.
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Even though many Najdi scholars refused his call, Ibn ‘Abd al-Wahhab’s bond
with the Saudi rulers helped him to spread his message. By the nineteenth cen-
tury, his reformist movement dominated the religious and legal life in the Najd.
With the Saudi conquest of the Hijaz in the 1920s, his followers encountered
another intellectual movement in Islam, which surprisingly shared many of
their key beliefs: modernist Salafism.

2.2 What Is Salafism?

2.2.1 The Two Forms of Salafism

Like Wahhabism, Salafism (salafiyya) is a contentious term. Firstly, as Henri
Lauziére pointed out, it describes not only one movement but very different
understandings of Islam.3? Lauziere even argued that the question “What is
Salafism?” could not be answered due to the concept’s controversial nature,
both in the primary and the secondary literature.33 Secondly, like Wahhabism,
the term Salafism is mostly a foreign appellation, which is refused by the
majority of the people who are called Salafists. Thirdly, due to the rise of Salafi
jihadism, the term is increasingly linked with violence and terrorism.

Today, two main movements are commonly described as Salafi in Western
literature: modernist Salafism and purist Salafism. Even though both move-
ments are very different in their goals and beliefs, they share a focus on the
first three generations of Muslims, the salaf (often translated as the “pious pre-
decessors”), which traditionally play an essential role in the Islamic tradition.
According to a well-known account, the Prophet said that the best people were
those of his and the two following generations.34

2.2.2 Modernist Salafism

The Salafi movement started at the end of the nineteenth century, when
Islamic scholars and activists, mostly from Egypt, engaged in a reinterpretation
of the Islamic tradition. This movement is today known as the first salafiyya,
or modernist Salafism. It is mostly associated with three scholars: Jamal al-Din
al-Afghani (d. 1897), Muhammad ‘Abduh (d. 1905), and Rashid Rida (d. 1935).
These Muslim intellectuals wanted to leave behind the rigid system of norms
that Islam had, in their opinion, become and to renew Islam by thinking again
like the salaf. For ‘Abdubh, the salaf were not only the first three generations of
Muslims, as it was commonly understood, but he used the term more broadly

32 See Lauziere, Making of Salafism, 2.
33  Ibid. 14.
34  Al-Bukhari, Sahih al-Bukhari (Damascus: Dar Ibn Kathir, 1423/2002), 1601 (Nr. 6428).
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to describe the timeframe in which the fundamentals of Muslim thought were
established. In his view, this period ended with the death of al-Ghazali in 1111.35

The modernists questioned the authority of traditional Sunni teachings,
which they considered backward and antiquated. Islamic teachings should
be revived and brought in line with modernity,36 which made some of their
ideas radical at the time. In his famous book The Liberation of the Woman
(Tahrir al-mara), Qasim Amin, a companion of Muhammad ‘Abduh, even
argued that the veil was not mandatory for women but a non-Islamic custom
that was adopted by Islam and framed religiously.3” Further, a strong sense of
anticolonialism fueled the movement’s desire to modernize Islam. Throughout
the nineteenth century, European influence had risen in the Arab world, and
secular ideas and laws spread in the region. The modernist Salafis hoped that
a reform of Islam could help to overcome the European domination of the
region and restore the leading role of the Islamic community. To achieve the
desired renewal, modernist Salafis called to end the blind imitation (taglid)
of established opinions in law and creed and advocated for a new interpreta-
tion (jtihad) of the sources of Islam. Their goal was a more rational religion.
However, from the perspective of the orthodoxy, this meant moving away from
the revelation.

Even though ‘Abduh and his circle spoke of a revival of the salaf, they did
not adopt the label salafiyya themselves.3® For centuries, to follow the salaf
was a common and favourable description for an Islamic scholar. However, this
did not evoke adherence to a particular movement in Islam. Lauziere pointed
out that Salafism as a conceptual construct was created after ‘Abduh’s death
in the early twentieth century by Western orientalists like Louis Massignon
(d. 1962). Later, Islamic scholars absorbed the orientalists’ concept and used it
in their writings.3?

35  Albert Hourani, Arabic Thought in the Liberal Age, 1798-1939 (Cambridge: Cambridge
University Press, 1983), 230.

36 I understand modernity as the set of technologies and modes of organization that origi-
nated in eighteenth- and nineteenth-century Europe.

37  Qasim Amin, Tahrir al-mar'a (Cairo: Mu’assasat al-Hindawi, 2016), 39.

38  Frank Griffel, “What Do We Mean by ‘Salafi'? Connecting Muhammad ‘Abduh with
Egypt’s Nar Party in Islam’s Contemporary Intellectual History,” Die Welt des Islams 55,
no. 2 (2015), 202.

39  HenriLauziére, “The Construction of Salafiyya: Reconsidering Salafism from the Perspec-
tive of Conceptual History,” International Journal of Middle East Studies 42, no. 3 (2010),
370, 380-81.
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From the 1920s onwards, many of the modernist Salafis began to follow
a more literalist approach to Islam. Most prominently, Rashid Rida, one of
‘Abdubl’s closest companions, turned away from the speculative theology of
‘Abduh and started to sympathize with the Wahhabis. In his writings, he tried
to rehabilitate the Wahhabi movement’s adherents who, as we have seen, had
a reputation for being religious fanatics. When the Ottoman caliphate ended
in 1924, Rida and others looked for new Islamic leadership and found it in the
Saudi king ‘Abd al-‘Aziz. Rida established close connections to the Wahhabi
establishment in the kingdom, and many of his students started to teach at
universities in the Hijaz and engaged in fierce debates with Wahhabi scholars.#0

Although, at first glance, the Wahhabi tradition and modernist Salafism
depart from different presumptions, their views are often surprisingly similar.
For example, both reject superstitious beliefs, albeit for other reasons. Whereas
the Wahhabis regard superstitious beliefs as a violation of tawhid, modern-
ist Salafis dismiss them as irrational and primitive. Rida’s students, many of
whom followed their teacher’s literalist understanding of Islam, differed from
the Wahhabis not so much in their creed but more in their approach to moder-
nity.# Scholars from the Najd had a notorious reputation for their scepticism
towards modern science. In the 1920s, many Wahhabis still held that the earth
was flat, and in 1966, Ibn Baz famously claimed that the sun orbited the earth,
contrary to established scientific evidence.*?

2.2.3 Purist Salafism

The interaction between modernist Salafis and traditional Wahhabis led
to a movement that is commonly described as the second salafiyya, or pur-
ist Salafism. It is important to note that in this context, my use of “purism”
does not imply a normative claim but refers to these Salafis’ typical preoccu-
pation with the unadulteratedness of Islamic teachings and practices.*3 From
the 1970s on, purist Salafism almost entirely superseded modernist Salafism,
and many of its concepts and ideas became part of mainstream Islam.** Both
forms of Salafism share the idea that Islam must be reformed by focusing on
the model of the Prophet and his early followers. However, in contrast to mod-
ernist reformers, purists not only want to use the first generations as a model

40  Lauziere, Making of Salafism, 60-94.

41 Ibid., 8o.

42 ‘Abd al-‘Aziz bin ‘Abd Allah bin Baz, Al-Adilla al-naqliyya wa-l-hissiyya ‘ala imkan al-su‘ad
ila al-kawakib wa-‘ala jarayan al-shams wa-l-gamr wa-sukun al-ard (Riyadh: Maktabat
al-Riyad al-Haditha, 1982).

43  See Lauziére, Making of Salafism, 4-6.

44  Ibid, 25.
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for reform but aim to imitate them in any way possible. Instead of just reha-
bilitating their way of thinking, the salaf should become role models for every
aspect of life.

Because of its focus on religious purity, purist Salafism does not seem to dif-
fer much from the Wahhabi tradition at first sight. This similarity has led schol-
ars to question the originality of purist Salafism.*> However, many famous
twentieth-century Salafis substantially disagreed with the more traditional
Wahhabi doctrine. A good example is Muhammad Nasir al-Din al-Albani (d.
1999), one of the most prominent purist Salafis. Originally from a working-class
family in Damascus, al-Albani soon became known for his strict emphasis on
the Prophetic tradition. He developed a new methodology for the analysis of
hadith transmission by focusing on the transmitter’s reliability. In 1961, Ibn
Baz invited him to Saudi Arabia, where al-Albani taught at the University of
Medina. Once in Saudi Arabia, his controversial views clashed with the Najdi
establishment. This was not surprising since al-Albant had declared the mifirab
a forbidden innovation and claimed that Muslims could pray in a mosque with
their shoes on.*¢ When he published a book in which he argued against the
veiling of women’s faces, he had to leave Saudi Arabia.#” However, despite his
disputes with the Wahhabi establishment, al-Albani gained a large following
in Saudi Arabia. He and his followers were critical of the religious aristocracy
of the Najdi Wahhabis, who had built their own networks and developed their
own tradition and canon of literature. Despite the opposition of part of the
religious establishment, al-Albant’s opinions became prominent, and today he
is considered a respectable scholar in Saudi Arabia and is regularly cited in
legal literature.

The views of Saudi jurists today resemble more purist Salafism than tradi-
tional Wahhabism. Their approach to Islamic law reflects the influence that
modernist Salafism had on Wahhabi thought throughout the second half of
the twentieth century, as most Saudi scholars have moved away from anti-
modern Wahhabi ideas. The vast majority today, as we will see in the next
chapters, embrace modern technology and, to some extent, accept new social
developments. Even though today purist Salafism is still associated with Saudi
Arabia, its mission to spread a purist understanding of Islam outside the king-
dom has been successful. Purist groups are now on the rise globally. This was

45 Nabile Mouline, for example, described contemporary Saudi scholars as Hanbali-
Wahhabis, see Mouline, Clerics of Islam, 10.

46  Stephane Lacroix, “Al-Albani’s Revolutionary Approach to Hadith,” 1s1M Review 21
(2008): 6.

47  Ibid, 7.
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especially visible in Egypt when the purist Salafi Hizb al-Nur (The Party of
Light) became Egypt’s second most popular political party after the revolution
of February 2011.48

We have seen that the goal of purist Salafism is a revitalization of Islam by
strictly following the model of the Prophet Muhammad. Next, we will look
in more detail at how this has influenced the ways in which Islamic law is
conceptualized.

3 Law in Wahhabi and Salafi Thought

3.1 School Coherency

Modernist Salafis were not so much interested in the technicalities of Islamic
jurisprudence but concerned with the overall reformulation of the founda-
tions of Islam. Even though many modernist Salafis were trained Islamic schol-
ars, they were not jurists in the narrow sense of the word. ‘Abduh, for example,
was criticized for using the terms ganin (usually understood as positive law)
and sharia interchangeably.*® Even though at first sight, this seems to be a
terminological question with little practical relevance, the use of the terms, as
we have seen in the last chapter, has implications for the way the relationship
between Islamic and positive law is understood.

Since the focus of purist Salafism is on the correct following of Islamic law,
even minor questions of Islamic jurisprudence are given great importance. As
a result, purist Salafis focus much more on figh and hadith than modernist
Salafis. The purists not only put a stronger emphasis on the law but also have a
distinct understanding of figh. This is reflected in their approach to the schools
of Islamic jurisprudence.>°

Purist Salafis claim to only follow the practices of the salaf.>! Muslims
should not cling to any of the legal schools but build their reasoning directly on

48 See Griffel, “What Do We Mean by ‘Salafi’'?”, 186—220.

49  Leonard Wood, Islamic Legal Revival: Reception of European Law and Transformations in
Islamic Legal Thought in Eqypt, 1875-1952 (Oxford: Oxford University Press, 2016), 60.

50  The rejection of the schools is one of the main criticisms that traditional scholars have
made against Salafi ‘ulama’. The Syrian scholar Muhammad Sa‘id Ramadan al-Bati, for
example, wrote a book, in which he called the rejection of the schools (al-lamadhhabiya)
the most dangerous innovation that threatens Islamic law today. See Muhammad Sa‘id
Ramadan al-Butl, Al-Lamadhhabiyya: Akhtar bid‘a tuhaddidu al-sharta al-islamiyya
(Damascus: Dar al-Farabi, 1426/2005).

51 Lauziére, Making of Salafism, 8.
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the primary sources. Purist Salafis like Ibn Baz argue that since the madhahib
and their institutionalization of dissent were created after the first generations
of Muslims, they are generally not binding.5?

Contemporary Salafl scholars usually distinguish between the “school of the
salaf” (madhhab al-salaf) and the “method of the salaf” (manhaj al-salaf).53
They prefer to speak of Salafism as a method (manhaj), since the notion of a
school would imply that they follow a specific group or sect of Islam and not
the pure teachings of the Quran and the Sunna. By calling Salafism a method,
they thus prevent being accused of violating their own strict understanding
of tawhid.

The purist Salafi approach to the madhahib has its roots in the Hanbali
tradition. Like premodern Hanbali scholars, contemporary Salafis are tradi-
tionally much more interested in hadith studies than in judicial reasoning.5*
Ahmad bin Hanbal, the school’s founder, considered himself more a hadith
scholar than a jurist and explicitly disapproved the institutionalization of
the schools.>> He even tried to avoid his views becoming authoritative by not
allowing his students to write down his legal opinions.>® Many scholars in his
tradition nevertheless developed a madhhab thinking comparable to that pre-
vailing in other schools. For jurists like Ibn Qudama>? (d. 1223), the opinions of
earlier scholars became an essential point of reference.

The Saudi scholars’ opposition against the madhahib stems from another
line of tradition in the Hanbali school, most prominently from the thought of
Ibn Taymiyya. Like Ibn Hanbal, Ibn Taymiyya was critical of clinging to a single
school. In one of his fatwas, he stated:

If a man follows Abu Hanifa, Malik, Shafi7, or Ahmad [bin Hanbal],
and thinks that in some questions, another school would be preferable
and follows it, [then] this might be better. This does not infringe on his

52 Recorded fatwa of Ibn Baz. Available on binbaz.orgsa, bitly/3alNftg [last access:
17 January 2023].

53  Lauziere, Making of Salafism, 225—26.

54 Griffel, “What Do We Mean by ‘Salafi’?,” 208.

55  Christopher Melchert, Ahmad ibn Hanbal (Oxford: Oneworld Publications, 2006), 79.

56  Christopher Melchert, The Formation of the Sunni Schools of Law, gth—10th Centuries C.E.
(Leiden: Brill, 1997), 14.

57  Here, and throughout the book, I am referring to Muwaffaq al-Din bin Qudama al-Maqdisi,
who is commonly known simply as Ibn Qudama. There are, however, other great Hanball
scholars stemming from the Qudama lineage, including Ibn Qudama’s nephew ‘Abd
al-Rahman bin Qudama (d. 1283).
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religion, nor his integrity [ ‘adala], without question. It is even the most
proper [way]. This is more affectionate towards God and His Prophet
than to take the side of someone specific other than the Prophet.58

Even though the scepticism towards the schools predates modernity, it was in
the wake of modernity that the critique of the legal schools became more pop-
ular, not only among Ibn ‘Abd al-Wahhab and his followers in the Najd. One
of the most famous voices against the legal schools was the Yemeni reformer
al-Shawkani (d. 1834), who advanced the idea that no madhhab should be fol-
lowed in the Arab world.>®

Even though Salafis deny their binding authority, the schools continue to
play an important practical role in Salafi jurisprudence, in particular as a tool to
structure legal reasoning. Sa‘d al-Shithri, for example, contended that although
the schools were not binding for the individual believer, they did offer a vehicle
for education and the systematization of knowledge.°

In their legal reasoning on a specific issue, Saudi jurists almost always refer
to all four schools. Usually, they present the established opinions in the schools
before weighing (tarjih) them by analyzing the presented arguments and the
textual references to the revelation.

Another popular claim of Salaft scholars is that they would look beyond
the four major schools of law. However, in fact, the only other school that is
regularly referred to in Salafl jurisprudence is the almost extinct Zahirl school.
For example, Taq1 al-Din al-Hilali (d. 1987), an influential student of Rashid
Rida, admired the Zahir1 school for its devotion to a literalist approach and its
refusal of taglid.!

The influence of Ibn Hazm, the most prominent Zahir1 today, is very visible
in the Saudi legal discourse. Even though he is rarely cited in court decisions,
Saudi scholars often think of him and the Zahiris as the fifth school of juris-
prudence. One example of this is the debate on the maximum length of preg-
nancy. Whereas premodern scholars of all four major schools held that women
could be pregnant for two or four years or even longer, Ibn Hazm criticized
the jurists for relying on unreliable reports about prolonged pregnancies and
maintained that the maximum length of pregnancy was one year.62 Although

58  Ibn Taymiyya, Majmu'‘at al-fatawa, 22:248.

59  Griffel, “What Do We Mean by ‘Salafr’?,” 205.

60  Sa‘d al-Shithri emphasized this in a TV interview, which is available on YouTube, www
.youtube.com/watch?v=P-TP5To7pbs, min 3 [last access: 29 January 2023].

61  Lauziere, Making of Salafism, 158.

62  Ibn Hazm, Al-Muhalla bi-l-athar (Beirut: Dar al-Kutub al-Tlmiyya, 1425/2003), 10:133. For
the debate on the maximum length of pregnancy see Dominik Krell, “Saudi Arabia,” in
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this still exceeds the actual average length of pregnancy, many Saudi jurists
today refer to Ibn Hazm in order to bring their legal reasoning in line with
modern science.%3

3.2 The Acceptance of Normative Pluralism

The Salafi critique of the schools’ binding authority breaks with traditional
understandings of authority in Islamic jurisprudence. Without the limitation
to the established schools, diverse opinions can stand side by side. This leads to
what I call the normative pluralism in Salafi jurisprudence: a multitude of
equally recognized but possibly contradicting legal opinions. Normative plu-
ralism should not be confused with legal pluralism. Whereas legal pluralism
describes the parallel existence of several normative systems,5* normative
pluralism refers to a variety of accepted norms that can be found in a single
normative system.

The roots of the jurists’ acceptance of normative pluralism lie in the founda-
tions of Islamic jurisprudence. According to a popular narration, the Prophet
Muhammad said that the disagreement (ikAtilaf) in his community was a
mercy of God.%% Finally, the respect for normative pluralism also derives from
the fundamental Islamic principle that no human should stand between the
believer and God.%¢

Regarding law and legal reasoning, this entails two important aspects:
Firstly, human legal reasoning cannot be absolute. “The respect for normative
pluralism (ikhtilaf),” as Baber Johansen pointed out, “is possible only because
the figh scholars conceive an ontological difference between the knowledge
as revealed by God in Koranic texts, the Prophet’s praxis, or the community’s
consensus on the one hand, and the knowledge which human beings acquire
through their own reasoning.”6” Human reasoning can thus never reach the

Filiation and the Protection of Parentless Children: Towards a Social Definition of the Family
in Muslim Jurisdictions, ed. Nadjma Yassari, Lena-Maria Moller, and Marie-Claude Najm
(The Hague: T.M.C. Asser, 2019), 304—308.

63  We will discuss the debate on the maximum length of pregnancy in more detail in
Chapter 7.

64  See John Griffiths, “What is Legal Pluralism?” Journal of Legal Pluralism 24 (1986): 2.

65  Today, some scholars question the authenticity of this hadith. Al-Albani, for example,
noted that whenever scholars in the past attempted to link the hadith to a reliable chain
of transmitters (isnad), they were unable to do so. Muhammad Nasir al-Din al-Albani,
Silsilat al-ahadith al-da‘ifa wa-al-mawdu‘a (Riyadh: Maktabat al-Ma‘arif, 1412/1992), 1:141.

66  Wael Hallaq, Shari‘a: Theory, Practice, Transformations (Cambridge: Cambridge University
Press, 2009), 78-83.

67  Baber Johansen, Contingency in a Sacred Law: Legal and Ethical Norms in the Muslim Figh
(Leiden: Brill, 1999), 65-66.
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level of “true” knowledge, which is restricted to God, whereas the Islamic com-
munity’s consensus ({jma‘) is located somewhere between human and Godly
knowledge. Although the consensus stems from human efforts, it has been
raised to the level of “true” knowledge, since the Prophet, among other things,
declared that his followers would never agree on the wrong.%® As a result, all
legal reasoning is necessarily subjective.6?

Secondly, the immediacy between the believer and God hinders the devel-
opment of an Islamic clergy that, similar to the Catholic Church, could elab-
orate binding interpretations for all Muslims based only on its structural
religious authority. The idea that all human action and reasoning is contin-
gent thus forms the basis of Islamic jurisprudence and the institution of the
schools.”? Some Islamic scholars have even argued that contradicting legal
opinions should not only be respected, provided that they are derived through
the methods of Islamic jurisprudence, but that every legal question has many
equally correct answers. If God had wanted the jurists to be united, they
claimed, he would have sent them clear textual evidence.”

Although the normative pluralism of Islamic legal thinking is acknowl-
edged by Western scholars of Islamic law, purist Salafis or Wahhabis are
often excluded. For example, in an influential article on the Salafi movement,
Quintan Wiktorowicz claimed that by focusing on the strict following of the
Quran and the Sunna, Salafls “eliminate the biases of human subjectivity and
self-interest, thereby allowing them to identify the singular truth of God’s com-
mands.” Consequently, he asserted that, “from this perspective, there is only
one legitimate religious interpretation; Islamic pluralism does not exist.”72
Wiktorowicz concluded that, in practice, purist Salafi jurisprudence does
nothing more than to “narrowly rel[y] on the Quran and authentic (sound or
verifiable) hadiths.?3

68  Ibn Majah, Sunan Ibn Mdjah (Cairo: Dar Thya’ al-Kutub al-‘Arabiyya, n.d.), 21303 (Nr.
3950). For an overview of the concept of consensus in Islamic law see Mairaj Syed, Ijma’,
in The Oxford Handbook of Islamic Law, ed. Anver Emon and Ahmed Rumee (Oxford:
Oxford University Press, 2018), 271-98.

69  See Norbert Oberauer, “Wahrheitssuche und ‘Mut zur Holle’: Zum Problem juristischen
Entscheidens im Islam,” in Religion und Entscheiden: Historische und kulturwissenschaft-
liche Perspektiven, ed. Wolfram Drews, Ulrich Pfister, and Martina Wagner-Egelhaaf
(Baden-Baden: Ergon, 2018), 151.

70  See also Johansen, Contingency, 65—66.

71 Khaled Abou El Fadl, Speaking in God’s Name: Islamic Law, Authority, and Women (London:
Oneworld Publications, 2001), 306.

72 Quintan Wiktorowicz, “Anatomy of the Salafi Movement,” Studies in Conflict & Terrorism
29 (2006): 207.

73 Ibid., 209.



IBN ‘ABD AL-WAHHAB, SALAFI ISLAM, AND THE SAUDI JUDICIARY 55

While Wiktorowicz’ assessment might be accurate for Salafl creed, where
there is, as we have seen, less space for pluralism, it is less convincing when
it comes to the law. Legal reasoning in Saudi Arabia, which he considered
the origin and promotor of Salafi beliefs and jurisprudence,” is much more
complex. In fact, the Saudi scholars’ dismissal of school coherency makes
them much more open to normative pluralism in law than is widely imag-
ined. The general acceptance of plural legal opinions not only exists in prac-
tice, as we will see in the upcoming chapters, it is also openly admitted by
Saudi ‘ulama’.

Ibn Baz acknowledged the advantages of normative pluralism in one of his
fatwas. When asked about the soundness of the Prophet’s account that plural-
ism was a mercy of God, he replied:

This is not true, it is not a word of the Prophet, but it is from some of
the second generation of Muslims [¢abiun]. The Prophet did not say this.
Some of the tabi‘tn said: I saw the companions [ashab] of the Prophet
disagree, only for God’s mercy. This means: The mujtahid looks into it
and considers the textual evidence [dalil]. In the pluralism [ikAtilaf] of
the scholars [ ulama’] lie benefits [masalih] for the Muslims, even though
consent is preferable and better. In consent lies mercy and blessing, as
God says: “They will not cease to differ, except whom your Lord has given
mercy” [Hud 118-19]. Mercy is within unity. However, if there is a ques-
tion on which there is disagreement between the scholars, the jurist has
to look into the textual evidence [dalil] and has to undertake ijtihad by
weighing between [the opinions] that are based on the evidence. He
must not be lenient in this matter and not careless, but look into the evi-
dence of the shari‘a, and what he considers preponderant is what should
be worked with, no matter if there are two, three, or four opinions on
this question, he studies the textual evidence in the verses [of the Quran]
and the accounts [of the Prophet] with open eyes. He stays away from
personal affection [hawa] and fanaticism [ta‘assub].”

Here, Ibn Baz presented the ideal type of Salafi legal reasoning, whereby nor-
mative pluralism is considered necessary and beneficial. At first, all opinions
should be considered, no matter from which school they originate. The work of
the jurist now lies in verifying the opinions that are presented by the schools.

74 Ibid., 221.
75 A transcript of the audio recording of the fatwa can be found on binbaz.org.sa, bit.ly
/2yRBHyY [last access: 21 April 2023].
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Wiktorowicz was right when he argued that Salafi jurisprudence was particu-
larly strongly connected to the revelation. However, this does not mean that
the acceptance of normative pluralism inherent in Islamic law is abolished.
Instead, it serves as a map for the jurist in his search for the opinion that he
finds is most in accordance with the primary sources. Normative pluralism
thus lies at the heart of the Salafl concept of law; it is the starting point for the
jurist’s ijtihad.

4 The Debate on Ijtihad

41 What Is Ijtihad?
Whilst ijtihad is understood, both in Western scholarship and in Islamic legal
writings, very broadly as the jurist’s effort to find a solution to a particular legal
question,”® its nature remains one of the most controversial topics in Islamic
jurisprudence. To better understand what the term means in the Saudi context,
we have to keep in mind that ijtihad refers to two different levels of legal inter-
pretation: the “basic” level and the “particular” level.”” The basic level consists
of debates over fundamental concepts of Islamic jurisprudence, whereas the
particular level comprises discussions on specific rulings inside each school.
Since it is often unclear to which level of ijtihad an author is referring, the
unreflected use of the term has, as Montgomery Watt pointed out, led to many
misunderstandings.”®

At the center of the controversy surrounding ijtihad lies the idea of the clos-
ing of the “gate to ijtihad” (bab al-ijtihad).” Western scholars, most famously
Joseph Schacht, forwarded the idea that Islamic jurists around the ninth cen-
tury started to feel that all essential questions in Islam had been answered by
their predecessors and concluded that all that was left for them to do was the
mere application and interpretation of the established doctrine.8° This was
the time when the gate of ijtihad was supposedly closed and the age of taglid

76  See for example ‘Abd Allah bin Muhammad Al Khunayn, Tawsif al-aqdiya fi al-sharia
al-islamiyya (Riyadh: Dar Ibn al-Farhiin, 1434/2014), 1:353.

77  This division was introduced by Montgomery Watt. See Montgomery Watt, “The Closing
of the Door of igtihad,” Orientalia Hispanica 1 (1974): 678.

78  Ibid., 678.

79  For a more detailed discussion of the different perspectives on the closure of the gate of
ijtihad see Shaista Ali-Karamali and Fiona Dunne, “The Ijtihad Controversy,” Arab Law
Quarterly 9, no. 3 (1994).

80  Joseph Schacht, An Introduction to Islamic Law (Oxford: Clarendon, 1982), 70—-71. Others
date the assumed closure of the gate of ijtihad to the fourteenth century. See Count Léon
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(commonly translated as “imitation”) began, in which the existing corpus of
jurisprudence was supposed to be accepted and replicated.8!

The underlying assumption of this narrative is that Islamic law became
static and thus unavailable for new interpretations, a notion that was, as we
have seen, very present among modernist Islamic scholars in the late nine-
teenth century. The idea that there was no innovation in Islamic law after a
certain time period has, among other things, its roots in the epistemology of
premodern Islamic law. As Bernhard Weiss pointed out, premodern Muslim
jurists never considered themselves to be inventing rules. Instead, their exer-
cise of premodern ijtihad meant articulating what had already been decided
by God but remained concealed to humans.32

But the closure of the gate of ijtihad was largely a myth: Wael Hallaq showed
that ijtihad was prevalent in Islamic legal theory as well as in the jurists’ prac-
tice throughout time and was considered a crucial element of Islamic law.83
However, even though Hallaq was the first to emphasize that the closure of
the gate of ijtihad was more theory than actual practice, earlier writers were
also aware of this. Schacht himself, for example, stated that later Islamic jurists
were in practice not less creative than their predecessors.34

Premodern jurists supporting taglid were often reacting to practical
demands. Sherman Jackson showed that some jurists viewed taqlid positively
as a tool to stabilize the schools’ inner coherence, which helped secure their
authority.8> Similarly, Muhammad Fadel suggested seeing taqlid as a way to
standardize Islamic law. He argued that taqlid is “best understood as an expres-
sion of the desire for regular and predictable legal outcomes,”8¢ similar to
European notions of the rule of law.

With the advent of modernity and the influence of new epistemologies on
Islamic scholars, the prevailing understanding of ijtihad changed. Aria Nakissa
argued that premodern Islamic jurisprudence was based on a linguistic

Ostrorog, The Angora Reform: Three Lectures Delivered at the Centenary Celebrations of
University College (London: University of London Press, 1927), 31.

81  Schacht, Introduction to Islamic Law, 71.

82  Weiss, “Interpretation in Islamic Law,” 200. Like Schacht and later Hallag, Weiss con-
cluded that the gate of ijtihad was never fully closed despite the jurists’ reluctancy to
engage in ijtihad.

83  Wael Hallaq, “Was the Gate of Ijtihad Closed?” International Journal of Middle East
Studies 16, no. 1 (1984): 4.

84  Schacht, Introduction to Islamic Law, 73.

85  Sherman Jackson, Islamic Law and the State: The Constitutional Jurisprudence of Shihab
al-Din al-Qarafi (Leiden: Brill, 1996), 227.

86 Mohammad Fadel, “The Social Logic of Taqlid and the Rise of the Mukhtasar,” Islamic Law
and Society 3, no. 2 (1996), 197.
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conception of knowledge and should, therefore, “more accurately [be] under-
stood as being similar to language.”” According to Nakissa, premodern Muslim
jurists held that “just as there is no progress or creativity in grammar, there is
none in law.”88 Premodern Islamic education, Nakissa asserted, combined the
teaching of law with that of language. Both areas, the ‘ulama’ believed, involved
the mastery of a specific corpus of rules. An Islamic scholar’s proficiency was
not judged according to his production of original works but his mastery of the
already established rules. However, this is not to say that Muslim jurists did
not acknowledge that the law was developing. When circumstances changed
or new legal questions arose, they used the established methodology of Islamic
jurisprudence to develop an answer.89 Yet, for them, the task of a jurist was not
to change the doctrine.

Beginning in the nineteenth century, the foundations of legal training
changed. Natural science, with its strong belief in progress, introduced the idea
that legal knowledge could be advanced.?° This meant that legal reasoning was
not anymore about adopting established rulings to changing circumstances
but about the introduction of new concepts. A successful jurist now formu-
lated new ideas based on his original thinking. Nakissa concluded that this
change of epistemes led to the conception in Western oriental literature and
modernist Islamic writings that premodern Islamic law lacked dynamism and
innovation.!

At this time, ijtihad became associated with law reform. Muslim reform-
ers used established terms like ijtihad to frame their efforts within the tradi-
tion of Islamic jurisprudence. The South Asian intellectual and politician
Muhammad Igbal (d. 1938), for instance, understood ijtihad as a thoroughgo-
ing rethinking of the corpus of Islamic jurisprudence.®? Ijtihad was now not
anymore restricted to technical legal questions but signified the fundamental
re-evaluation of Islam, most notably in the fields of education, authority, and
the state.

Today, this notion of ijtihad is still very present among Muslim reformers.
However, at the same time, the term continues to have many different mean-
ings. While many associate ijtihad with Islamic reform, it is also used as a legal

87 Aria Nakissa, “An Epistemic Shift in Islamic Law: Educational Reform at al-Azhar and Dar
al-‘Ulam,” Islamic Law and Society 21 (2014), 246.

88  Ibid,, 212.
89  Ibid., 223.
go  Ibid., 213.
91 Ibid., 244.

92  Muhammad Qasim Zaman, “Evolving Conceptions of Ijtihad in Modern South Asia,”
Islamic Studies 49, no. 1 (2010): 15.
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technical term, both in contemporary Islamic jurisprudence and positive law.
In most Arab countries, the word is also used to describe the secular courts’
legal reasoning. For instance, decisions of the Syrian High Court (Mahkamat
al-Naqd) are usually called ijtihadat.93 Furthermore, ijtihad is today not any-
more limited to Islamic scholars. In Egypt, the constitutional court explicitly
granted the legislator the right to undertake ijtihad in disputed questions of
Islamic jurisprudence.%

4.2 Ijtihad in the Saudi Context

When Saudi scholars write or speak about ijtihad, their understanding of the
term resembles Nakissa's description of premodern Islamic jurisprudence.
While Saudi jurists acknowledge that the law has to be adapted to modern
circumstances, they avoid giving the impression that they create new rulings.
This is coherent with the Salafi idea that any kind of innovation (bida) in
Islam should be rejected.

For Ibn Khunayn, for instance, ijtihad is not more than the simple applica-
tion of Islamic legal methodology through the scholar’s legal reasoning. Con-
sequently, in his view, it is and was possible at any time to undertake ijtihad.%
However, whereas other scholars held that the scope to undertake ijtihad nar-
rowed over the centuries, Ibn Khunayn argued that ijtihad was, in fact, much
easier today. In early Islam, the Quran and the Sunna were not yet wholly com-
piled, and the basic methodology of Islamic jurisprudence was not yet devel-
oped. Thus, the deduction of rules from the sources, Ibn Khunayn claimed,
was much more complicated than today.?¢ He quoted the medieval Hanbali
scholar Ibn Hamdan (d. 1296), who wrote that already in his times, in the thir-
teenth century, ijtihad had become much easier to master than in earlier peri-
ods due to the availability of literature.9”

93  See for example Mahmuad Zaki Shams, Jjtihadat al-haya al-‘amma li-mahkamat al-naqd
(Damascus: Matba‘at al-Dawadi, 2008).

94 Kilian Bilz, “The Secular Reconstruction of Islamic Law: The Egyptian Supreme Constitu-
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Arab World, ed. Baudouin Dupret, Maurits Berger, and Laila al-Zwaini (The Hague: Kluwer
Law International, 1999), 237.

95  AlKhunayn, Tawsif al-aqdiya, 1:361.

96  Ibid.
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Since the corpus of Islamic jurisprudence and its sources can be eas-
ily accessed today, Ibn Khunayn demanded that judges and scholars should
undertake ijtihad in their work and not rely on taqlid. Most importantly, Ibn
Khunayn called upon the ‘ulama’ to address new legal questions (nawazil) that
are raised by modern life. Although this resembles the modernists’ call to bring
Islamic law in line with modernity, Ibn Khunayn did not question the estab-
lished methodology of Islamic jurisprudence but wanted to adapt the law by
using the traditional corpus of Islamic jurisprudence. Especially in the con-
text of new legal questions, Ibn Khunayn emphasised that ijtihad could also be
undertaken collectively by a group of scholars (ijtihad jama).%8

Ibn Khunayn's approach is a good example of contemporary Saudi legal
methodology. Contrary to the extreme social conservatism that dominated the
Wahhabi tradition, Ibn Khunayn is generally open to new technical and social
developments, provided they are in line with the basic tenets of Islamic law.
On the other hand, he emphasized the importance of premodern Islamic legal
methodology and its strict adherence. For him, the revitalization of Islamic law
through ijtihad signifies the correct application of the established teachings,
which, in his view, have been neglected for a long time. When we later turn to
Saudi case law, we will see that even though the judges follow a grammar-like
application of the law similar to Ibn Khunayn, their critical attitude towards
the schools leads to surprising results that often resemble the opinions of mod-
ernist scholars.

4.3 Who Is a Mujtahid?

Despite their scepticism towards taqlid, Saudi scholars do not allow everyone
to undertake ijtihad. Due to the importance of legal methodology, they restrict
the right to ijtihad to people formally trained in Islamic jurisprudence. For
instance, Sa‘d al-Shithri contended that it was forbidden for people not trained
in the principles of Islamic jurisprudence (usil al-figh) to give a ruling, even if
they present the textual evidence in the revelation (dalil) for their decision.?®
Al-Shithr1 followed a very narrow understanding of ijtihad. For example,
whereas most scholars hold that the determination of the gibla before prayer
by a lay Muslim would already constitute a form of ijtihad, al-Shithr1 did not
consider this an ijtihad. He maintained that only a ruling that was given by
trained ‘ulama’ who have reached the level of a mujtahid could be considered

98 Al Khunayn, Tawsif al-aqdiya, 1:362.
99  See Sa‘d bin Nasir al-Shithri, Sharh al-waraqat fi usil al-figh (Riyadh: Dar Kunuz Ishbiliya,
1425/2004), 185.
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an ijtihad, such as, for example, the determination of the gibla by a trained
scholar.100

The question of who is a mujtahid, namely a jurist who is allowed to under-
take ijtihad, was intensively debated by premodern Islamic scholars. The
majority opinion in Islamic jurisprudence, including in the Hanbali school,
requires a judge to be a mujtahid in all fields of the law.1%! As we have seen, the
Salafi tradition gives particular importance to ijtihad, and it is thus not surpris-
ing that Saudi scholars, too, generally require a judge to be a mujtahid.

However, to be called or to call oneself a mujtahid implies that one is in the
line of the great scholars of Islam, a claim that could be seen as presumptu-
ous. This difficulty is nicely illustrated by a statement made by Ibn Khunayn
during an interview in August 2018. After we had talked for over an hour about
more detailed aspects of Islamic law, I asked him whether he would allow a
personal question. “Please, go on’, he replied. “Are you a mujtahid?,” I asked.
Ibn Khunayn laughed and said no. “Not even within the school?” He smiled
and said, “Maybe within the school, maybe.”92 This did not come as a surprise
to me since during an earlier meeting, Ibn Khunayn had already made fun
of a first-instance judge who did not want to accept the appeal courts’ com-
ments on his judgements because he claimed to be a mujtahid.’°3 Although
Ibn Khunayn'’s statement could be dismissed as false modesty, his comments
show that the office of a judge does not automatically mean that someone is
recognised as a mujtahid.

The question of how to appoint judges if there are no or only a few scholars
available that are widely considered mujtahids was already debated by pre-
modern jurists. In order to come up with a pragmatic solution, some ‘ulama’
argued that exceptions from the general rule could be made under certain
circumstances. For instance, the sixteenth-century Hanbali jurist al-Hajjaw1
(d. 1560) stated,

There are ten requirements for judgeship: [a judge] has to be mature,
sane, and male, free, [...], a mujtahid, if only in the school of his Imam,
in case of necessity, picked [according to his] eloquence and care, or a
mugqallid [a scholar only able to undertake taqlid].104

100 Al-Shithr1 emphasized this in the second episode of his lecture series Manhaj
al-ijtthad wa-l-taqlid. The lecture series is available on YouTube, see www.youtube.com
/watch?v=-vQHLeKV400&t=192s, min 3 [last access: 21 April 2023].

101 ‘Abd al-‘Aziz bin ‘Abd al-Rahman al-Mash‘al, “Shart al-ijtihad fi man yali al-qad&,” Majallat
al-Adl 34 (1430/2009): 114.

102 Interview with Ibn Khunayn in his house in Riyadh, 1.8.2018.

103 Interview with Ibn Khunayn in his house in Riyadh, 24.4.2018.

104 Al-Hajjawi, Al-igna“(Beirut: Dar al-Ma'ifa, n.d.), 4:398.
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In Saudi Arabia, jurists have developed a similar solution for the scarcity of
mujtahids. Muhammad al-Zuhayli, a renowned Syrian scholar with links to
Saudi Arabia, wrote in 1982 that although the premodern scholars considered
the capability to undertake ijtihad a requirement to become a judge, the Saudi
king would only be obliged to appoint the best available person as a judge.
Al-Zuhayli traced this opinion back to Ahmad bin Hanbal.1% In 2009, ‘Abd
al-‘Aziz al-Mash‘al, a professor at the Imam University in Riyadh, argued in a
similar fashion that a non-mujtahid could work as a judge in case no mujtahid
is available.!96 He referred to the Hanbali jurist Ibn Muflih (d. 1362), who stated
that from his perspective, the ‘ulama’ agreed on this compromise.1%7

To cope with the scarcity of mujtahids, the majority of premodern scholars
accepted that a judge is only a mujtahid in some areas of the law or in one of
the schools.!%8 The schools developed sophisticated hierarchies of jurists, with
several ranks between a mujtahid who is not restricted to any school (mujtahid
mutlaq) and a muqallid. These hierarchies are supposed to regulate the limits
of a scholar’s competences.!%® While the details vary from school to school, the
general idea is that a jurist can be a mujtahid in only one of the schools if he
studied the schools’ authoritative scholars, learnt their rulings, and mastered
their way of legal reasoning.1'0 Alternatively, a scholar can be a mujtahid only,
for example, in inheritance law, provided that he has extensively studied that
area, but would remain a mugqallid in all other areas of the law.

This division of mujtahids allows Saudi scholars to uphold the requirement
that a judge should be a mujtahid, at least to some degree. Sa‘d al-Shithr held
that this division of ijtihad was necessary today because of the high degree of
specialization in contemporary Islamic jurisprudence.!! Due to the complexity

105 Muhammad bin Mustafa al-Zuhayli, Al-Tangim al-qada’t fi figh al-islami wa-tatbiquhu ft
al-Mamlaka al-Arabiyya al-Sa‘udiyya (Damascus: Dar al-Fikr, 1402/1982), 60.

106 Al-Mash‘al, “Shart al-ijtihad,” 126.

107 Ibn Muflih, al-Mardawi, and al-Bali, Kitab al-Furia‘wa-ma‘hu tashih al-furia* wa-hashiyyat
Ibn Qaldas (Beirut: Mu’assasat al-Risala, 1424/2003), 11:104—6.

108 The majority of Hanafl scholars, however, did not require the judge to be a mujtahid, pro-
vided that he can consult a mujtahid if needed. See al-Mash‘al, “Shart al-ijtihad,” 114-15.

109 See Mohammad Fadel, “The Social Logic of Taqlid and the Rise of the Mukhtasar,” Islamic
Law and Society 3, no. 2 (1996): 200.

110 For more details, see Norman Calder’s analysis of al-Nawawi’s Typology of Muftis.
Norman Calder, “Al-NawawT’s Typology of Muftis and Its Significance for a General Theory
of Islamic Law,” Islamic Law and Society 3, no. 2 (1996 ): 145.

111 Second episode of al-Shithr’s lecture series Manhaj al-ijtthad wa-l-taqlid. The lecture
series is available on YouTube, see www.youtube.com/watch?v=-vQHLeKV400&t=192s,
min 7 [last access: 29 October 2022].
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of today’s life, jurists could no longer have in-depth knowledge of all areas of
the law.

Ultimately, the question of whether a judge must be a mujtahid mutlaq, a
mujtahid in only one school, or not a mujtahid at all, is largely symbolic.12 The
Saudi king simply has to appoint the most qualified person as judge, whether
he is recognised as a mujtahid or not. Although most of Saudi jurists do not
consider themselves to be mujtahids, we will see in the course of the next
chapters that Saudi judges of all levels of experience and knowledge undertake
ijtihad, even beyond school boundaries.

5 The Saudi Judiciary and the Hanbali School

5.1 The Role of the Schools in Early Twentieth-Century Saudi Arabia
Although Ibn ‘Abd al-Wahhab rejected their binding authority, he did not com-
pletely refuse the four major schools of law.13 Later Najd1 scholars were even
less critical of the schools, and some openly followed Hanbali law. In 1926,
Ibn Bulayhid, one of the most influential Najdi scholars of his times, wrote
that although people in the Najd were Salafi in creed, they followed Hanbali
law.1"4 The predominance of Hanbali law can also be seen in the education of
Najdi scholars. The former Grand Mufti Muhammad bin Ibrahim (d. 1969), for
example, was educated in Islamic law by primarily studying al-HajjawT's Zad
al-mustagni, an abridgement of the classical Hanbali compendium Al-Mugni‘
by Ibn Qudama.'’> From the early twentieth century onwards, the Saudi judi-
ciary gradually opened itself to other schools of law. In 1927, King < Abd al-‘Aziz
proclaimed,

112 Historians of Islamic Law have made similar observations in premodern jurisprudence.
Muhammad Fadel argues that the primary function of the hierarchy of jurists was
the regulation of communication to a non-legal audience. See Fadel, “Social Logic of
Tagqlid,” 200.

113 Commins, Wahhabi Mission, 20.

114 Lauziére, Making of Salafism, 93.

115 Additionally, he was tutored by three local Najdi scholars and studied the creed of Ibn
‘Abd al-Wahhab with his uncle ‘Abd Allah bin ‘Abd al-Latif Al al-Shaykh. See Muhammad
bin ‘Abd al-Rahman al-Qasim, ed., Fatawa wa-ras@’il samahat al-shaykh Muhammad bin
Ibrahim bin Abd al-Latif Al al-Shaykh (Mecca: Matba‘at al-Hukiima bi-Makka Mukarrama,
1399/1979), 1:10.
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The shari‘a court is not limited to a particular school of law but decides
according to what the court endorses from any of the schools. There is no
difference between one school and the other.1!6

Seven years later, in 1934, the king issued a similar statement:

We are not limited to one school. When we find strong textual evidence
(dalil) in one of the four schools, we refer to it and stick to it. However, if
we do not find strong proof, we use the opinion of Imam Ahmad.!"”

In 1937, King ‘Abd al-‘Aziz wrote in the spirit of Ibn ‘Abd al-Wahhab that he
was not against the schools as such but only against following a single school
of jurisprudence.!8

In practice, however, the Saudi judiciary still had to follow the Hanbali opin-
ion in most questions. On 10 September 1928, the Highest Judicial Authority
(al-Hay’a al-Qad@’iyya) circulated their decision that “the judiciary must apply
the followed opinion (al-mufta bihi) in the school of Imam Ahmad bin Hanbal,
considering the ease of consulting the school’s books.”19 However, if “the judges
find that the application [of the Hanbali opinion] is inconvenient (mashaqqa)
and contradicts the public interest (maslahat al-‘umam), it is looked at the
remaining schools [and considered] what suits the interests (maslaha).”

The decree by the Highest Judicial Authority listed two books by the
seventeenth-century scholar Mansur al-Bahuti (d. 1641),12° which judges had
to use to determine the correct Hanbali opinion. Both books by al-Bahuti
are commentaries on handbooks (mukhtasarat, sing. mukhtasar) of Hanbali
doctrine, the first on al-Futahi’s (d. 1564) Muntaha al-iradat, and the second
on al-Hajjawt’s (d. 1560) Al-Igna‘. The decree further stipulated that if the
two books disagree, the judge has to follow the opinion found in al-Bahuti’s

116 The proclamation is printed in Muhammad bin Barrak al-Fawzan, Al-Tanzim al-qada’t
al-jadid ft al-Mamlaka al-Arabiyya al-Saudiyya (Riyadh: Maktabat al-Qanun al-Iqtisad,
1431/2010), 58.

117 Printed in Ibid., 58.

118 ‘Abd al-Rahman bin Muhammad Ibn Qasim, Al-Durar al-saniyya fi al-ajwiba al-najdiyya
(N.p, 1417/1996), 14:401-2.

119 The decree is printed in Al-Fawzan, Al-tanzim al-qada’t, 62—64.

120 Little is known about al-Bahiti, except that he was one of the last great representatives of
the Hanbali school in Egypt. Henri Laoust described al-BahutT’s works as “devoid of any
great originality on the part of the author” However, his works remain among the most
cited books in Saudi jurisprudential writings. See the article “al-Bahut1” in the Encyclopedia
of Islam, Second Edition. Available online: dx.doi.org/10.1163/1573-3912_islam_SIM_1079
[last access: 24 June 2022].
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commentary of the Muntaha. In case the judge did not have access to any
of the two books, he could also use another commentary by al-Hajjaw1 (Zad
al-mustagni‘) as well as the today lesser-known Dalil al-talib by al-Karmi
(d. 1624).12! Only if the judge could not find a ruling on the issue in the men-
tioned Hanbali books was he allowed to turn to books from other schools.
However, the availability of books at the time must have limited the extensive
use of any non-Hanbali opinions, since even Hanbali books were scarce, espe-
cially in the Najd. It is reported that before 1926, even Ibn Qudama’s Al-Mughni,
one of the most authoritative books in the Hanbali school, could not be found
as a complete copy in the whole Najd.!?2

The decree thus not only bound the judges in most questions to the
Hanbali school but even to certain books inside the school. In 2012, Hasan bin
Muhammad Safar, a lecturer in siyasa shar‘iyya from Jeddah, argued that the
decree was intended as an alternative to codification, an issue that, as we will
see in Chapter 7, was debated at that time.!23 What is rather certain is that the
decree did not constitute a significant rupture in the courts’ workings, as the
majority of judges seemed to have accepted the decision. This is illustrated by
later decisions of appeal courts that revoked court decisions on the grounds
that they had been issued contrary to the mainstream opinion in the Hanbali
school.124

In 1936, the Saudi-Lebanese diplomate Fu’ad Hamza (d. 1951) observed that
judges used, in addition to the two commentaries by al-Bahuti, four other
books in their everyday practice: the Igna“by al-Hajjawi, the Muntaha al-iradat
by al-Futthi (which both form the basis of al-Bahutl’s commentaries men-
tioned in the 1928 decree), the Mughni by Ibn Qudama and the Sharh al-kabir
by Ibn Qudama'’s nephew, ‘Abd al-Rahman bin Qudama (d. 1283).12

5.2 Are Judges Still Bound to the Hanbali School?
Whether and, if so, to what extent the 1928 decree still applies, and Saudi
judges are bound to the Hanbali school is still debated among Saudi scholars.

121 At the time of the decree, however, the Dalil al-talib was discussed and used in education.
See Steinberg, Religion und Staat, 13.

122 Ibid, 320.

123  See, for example, Hasan bin Muhammad Safar, “Taqnin ahkam al-shari‘a fi al-tajruba
al-islamiyya,” Majallat al-Qada’iyya 3 (1433/2012): 106.

124 Muhammad bin Ibrahim al-Sa‘idi, “Ishkaliyat al-tagnin wa-l-tadwin,” in Al-Nigam al-‘ad!
ft al-Sa‘udiyya, ed. Muhammad bin Sa‘dd al-Bashr and Manstr bin ‘Abd al-Rahman
al-Haydari (Riyadh: Markaz al-Fikr al-‘Alami, 1436/2010), 300.

125 Fuwad Hamza, Al-Bilad al-‘arabiyya al-saudiyya (Riyadh: Maktabat al-Nasr al-Haditha,
1355/1968), 197.
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In 2000, members of the Council of Senior Scholars mentioned a case that
supposedly occurred in 1967 in Riyadh. According to the Council’s members,
the Riyadh Court of Appeal (at the time called Hay’at al-Tamyiz) overruled a
decision for being contrary to Hanbali doctrine, and Muhammad bin Ibrahim,
at the time Grand Mufti, apparently backed this decision with a fatwa.l?6 In
another case, to which the Council’s members referred, the appeal court
argued that the first instance judge was a muqallid and, therefore, a verdict
issued by him that deviates from his school could be overruled.1?”

The common understanding in the Saudi judiciary today is that the judges
gradually moved away from the Hanbali School in the decades after the 1928
decree.?® Muhammad bin Ibrahim al-Sa‘idi, a professor at the Umm al-Qura
University in Mecca, argued that the judges felt the need to adapt the law to the
economic and social changes in Saudi Arabia and saw themselves as obliged
to undertake ijtihad outside the Hanbali school whenever they felt capable
of doing s0.129 Similarly, Hamd al-Khudayri, a well-known judge at the Riyadh
Court of Appeal and author of a book on Saudi court practice, claimed that
the inclusion of non-Hanbali opinions was a natural and necessary process
in order to adapt the law to the changing needs and demands of the Saudi
people.130 For others, the opening towards other schools is a result of the Salafi
understanding of Islamic law. Qays Al Mubarak, for instance, a member of the
Council of Senior Scholars, held that judges departed from Hanbali teachings
whenever they found that it contradicted the textual evidence in the revelation
or saw a benefit in following another school in a particular legal question.!3!

Due to the scarcity of historical sources, the reasons for the inclusion of
non-Hanbali teachings are difficult to assess. However, as we will see in the
coming chapters, the application of non-Hanbali opinions in Saudi court prac-
tice is a reality today. Yet, at the same time, late Hanbalism still plays an impor-
tant role in the everyday work of Saudi judges. This is reflected in the judges’
use of figh books and manuals.

126 Al-Amana al-Amma li-Hay’at Kibar al-Ulama (ed.), Abhath Hayat Kibar al-Ulama@
(Riyadh: Hay’at Kibar al-‘Ulama’, 1434/2013), 3:248.

127 Ibid, 249.

128 See also Vogel, Saudi Business Law, 78.

129 Al-Sa‘ldi, “Ishkaliyat al-taqnin wa-l-tadwin,” 301.

130 Interview with Hamd al-Khudayri in his office at the Appeal Court in Riyadh, 25 July 2018.

131 Qays bin Muhammad Al Mubarak, “Al-Madhhab al-qada’ fi al-Sa‘adiyya,” in Al-Nizam
al-‘adlft al-Sa‘udiyya, ed. Muhammad bin Sa‘d al-Bashr and Mansiir bin ‘Abd al-Rahman
al-Haydari (Riyadh: Markaz al-Fikr al-‘Alami, 1436/2010), 284.
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5.3 The Judges’ Use of Hanbali Literature

The books of the Hanbali school still remain important in Saudi court prac-
tice, especially those mentioned by Fuad Hamza in 1936. To give an example,
al-Bahuti was still the most cited scholar in the law of sales (bay‘a), according
to the published court judgements of the hiji1 year 1434 (2012/2013). Thirty-one
percent of all references to figh literature were made to his books Kashshaf
al-gina‘, Al-Rawd al-murbi‘ and Sharh al-muntaha. Twenty percent were refer-
ences to books by Ibn Qudama, and fourteen percent to books by Ibn Taymiyya
and his student Ibn al-Qayyim. The rise of the influence of Ibn Taymiyya and
Ibn al-Qayyim in Saudi court practice thus seems to be one of the most signifi-
cant changes that occurred between the 1930s and 2010s.

The published court judgements from the hijr1 year 1435 (2013/2014) paint a
similar picture. According to a list made by the collection’s editors, al-BahutT's
Kashshaf al-gina“ and Ibn Qudama’s Al-Mughni were by far the most used
books. Even though they mostly consulted Hanbali books, the judges addition-
ally referred to a huge variety of books from all madhahib in their judgements.
In the 1,153 published court decision, Saudi judges referred to sixty-three dif-
ferent figh books, of which the large majority were written by premodern
jurists. Only nine books (14%) by nineteenth- and twentieth-century jurists
were cited, most of them written by Najdi scholars. Thirty-two books (52%)
were premodern works from the Hanbali tradition, twelve books (19%) stem
from the Maliki school, five books (8%) from the Shafi‘l school, and only three
books (5%) were written by Hanafl jurists. One judge (2%) cited Ibn Hazm, the
most famous proponent of the Zahirl school. The popularity of Maliki books is
surprising, especially compared to the limited use of works by nineteenth- and
twentieth-century scholars.132

In their everyday practice, Saudi judges very rarely consult many books to
find the proper ruling for every single case. The huge workload, I heard from
Saudi judges, made extensive research in every case impossible. Furthermore,
as we will see in more detail in Chapter 5, the judges have agreed among
themselves to apply the same ruling in many disputed questions in Islamic
jurisprudence.

When I visited Saudi courts in the summer of 2018, it was surprising how few
books could be seen, especially in the appeal court judges’ offices. Appeal court
judge Hamd al-Khudayri, for example, only had a copy of the first compila-
tion of Saudi court judgements and an old edition of Ibn Qudama’s Al-Mughni

132 Nevertheless, as we will see in Chapters 6 and 7, the reliance on premodern books does
not mean that contemporary views in Islamic jurisprudence have no influence on Saudi
court practice.
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in his office.!33 Al-Khuday1T's colleague Muhammad Jar Allah explained that
he did not use any legal books in his daily practice at court.!®* On an aver-
age day, there was simply no time to consult them. Thus, the judges’ everyday
work is, to some extent, detached from the detailed debates in Islamic juris-
prudence. In difficult cases, however, Jar Allah said that he took the files home
and conducted research in his private library13> Many lawyers work similarly.
For example, one lawyer from Riyadh explained that there was no need for
extensive use of figh books in his daily practice. However, in difficult questions,
he consulted the published court decisions and sometimes also premodern
figh books.136

None of the published decisions cited Ibn ‘Abd al-Wahhab’s writings, which
is not surprising, given that explicit references to Ibn ‘Abd al-Wahhab in
the Saudi legal discourse are rare. If scholars make a reference to Ibn ‘Abd
al-Wahbhab, it is in preambles or introductions to books or fatwa collections.
For instance, on a rare occasion, the Council of Senior Scholars mentioned Ibn
‘Abd al-Wahhab in the introduction to their influential decision on codifica-
tion, but they only briefly referred to his call for tawhid and did not further
engage with his ideas.’7

6 Conclusion

Acceptance of pluralism in Islamic law might be one of the last things that
come to mind when one thinks about contemporary Salafism. Yet, normative
pluralism and the critique of the schools’ authority is one of the main aspects
in which the Salafis’ strict focus on the revelation and their refusal of any inter-
ference between humans and God is reflected in the law. When deciding on
a legal question, the ideal Salafi scholar considers all opinions in the schools
and, through his ijtihad, determines the correct one for the individual case.

133 Visit of the Riyadh Court of Appeal, 25 July 2018.

134 Appeal court judges usually do not quote figh literature in their comments on the first
instance judges’ decisions.

135 Interview with Muhammad Jar Allah in his office at the Riyadh Court of Appeal,
31 July 2018.

136 Interview with Mansir al-Dhufayri at his law firm’s offices, 13 May 2018.

137 Al-Amana al-Amma li-Hay’at Kibar al-Ulama’ (ed.) Abhath Hay'at Kibar al- Ulama, 3:232.
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In practice, however, Saudi judges are more pragmatic. Although they con-
sult books from all madhahib in some challenging legal questions, in most
judgments, the judges only refer to a handful of classic Hanball books.!38
Nevertheless, legal flexibility remains one of the fundamental concerns of
Saudi scholars and judges when they think about the law.

138

This gap is well illustrated by a conversation that I had with five lawyers of a mid-sized
law firm in Riyadh. All of them were very familiar with Islamic family law, were confident
in their work, and represented clients at the local court. After I had asked some more
detailed questions on Islamic family law, I became interested in the way the young law-
yers use legal literature. They insisted that figh books only played a minor role in their
daily practice. However, the most senior of them explained that in some rare cases she
consulted Ibn Qudama’s Al-Mughni. I wanted to know more about her use of books and
asked what role the fatwas of Muhammad bin Ibrahim played in their work. She hesi-
tated and looked at her colleagues, who started to debate who the shaykh was. It became
evident that the young lawyers had heard the name, but never actually read his works.
Then, the senior lawyer turned to me with a smile and said, “of course we use the books
of Muhammad bin Ibrahim?!”.



CHAPTER 3

The Dilemma of Codified Law

1 Introduction

In Saudi Arabia, the codification of Islamic law is commonly understood as
a power struggle between traditionalists, who want to preserve the “original”
sharia, and progressives, who aim to implement a European-style legal sys-
tem. However, as Guido Steinberg rightly pointed out, scholarship on Saudi
‘ulama’ tends to neglect religious and legal understandings that drive the Saudi
scholarly discourse and to explain the scholars’ actions with their economic
interests.!

This chapter explores the debate on codification from the perspective of
the Saudi jurists’ own understanding of the Islamic legal tradition. Looking at
the debate from the perspective of the ‘ulama’ will allow us to see beyond the
power struggle between the king and the jurists.

In the last thirty years, the discourse of the ‘ulama’, and in particular of those
that work in the Saudi legal system, largely focused on theoretical problems.?
It will be those detailed and complex arguments forwarded by ‘ulama’ who
specialized in Islamic legal theory to which we will pay special attention. In
order to illustrate how the Saudi jurists’ scepticism is often driven by general

1 Steinberg emphasized that it is equally problematic to only focus on the scholars’ discourse
without considering the social and political context. Steinberg, Religion und Staat, 17. Frank
Vogel’s analysis of the debate on codification is a notable exception. While he also focuses
on the relationship between the king and the ‘ulam&, he also looks very closely at the jurists’
arguments. Vogel found that the arguments on codification at the time of his research were
sterile, since they were stuck in the old rhetoric between opponents and supporters of codi-
fication. The debate, he wrote, was dominated by quotations of premodern scholars, espe-
cially of Ibn Taymiyya. Today, as we will see, Saudi jurists present original arguments related
to codification. Moreover, as we have already seen in our discussion of Ibn ‘Abd al-Wahhab’s
thought, a new way of using premodern legal writings can also constitute an original legal
argument. See Vogel, Islamic Law and Legal System, 309—62.

2 Vogel stated that very few extensive public statements by Saudi ‘ulama’ opposing codifica-
tion could be found at the time of his research in the 1980s and ‘gos. As we will see in this
chapter, the situation has changed. Today, Saudi ‘ulama’ do not hesitate to speak or write
about codification. I will mainly draw on these newer, much more differentiated views. See
ibid., 337.
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considerations of the nature of law, parallels will be drawn between Islamic
and European notions of codification.?

2 The Codification of Islamic Law

2.1 The Different Forms of Codification

Codification describes two different concepts: firstly, it can be understood more
broadly as any form of written law. Such codes are not bound to a specific epis-
temology but simply record rulings on certain legal questions. Thereby, they do
not aim to form a comprehensive system of rules. Such forms of codification
have been known since the Bronze Age, when several codes, most famously the
Code of Hammurabi, laid down the Babylonian king’s law.

Secondly, codification can be understood as a systematized comprehensive
system of rules. This understanding originates in enlightenment rationalism,
which called for a comprehensive restructuring of the law.# The first code that
tried to systematize the law in a comprehensive way was the Bavarian Civil
Code from 1756.5 New codifications soon spread all over Europe, most nota-
bly the Allgemeine Preuflische Landrecht from 1794 and the French Code Civil
from 1804.

If we understand codification simply as any form of written law, we can
see that Islamic jurists discussed the issue since early Islam. The most famous
attempt to introduce a written code was in 757, when Ibn Muqaffa, a Persian
bureaucrat who had converted to Islam, wrote a letter to the Abbasid caliph
al-Mansur. In the letter, he criticized that court judgements differed between
the cities of the caliphate and sometimes even between courts in the same
city. Ibn Mugqaffa‘ suggested reviewing the different opinions in the schools

3 Although the epistemological foundations of European legal theory fundamentally dif-
fer from those of the Islamic tradition, the jurists’ arguments for and against codification
are surprisingly similar. I am fully aware that such an approach is a risky endeavour and
largely ignores the social and historical context in which these European debates took place.
However, the goal is not to give a full portrait of European legal thought but to understand
that ideas presented in the Saudi legal discourse are not unique to Saudi Arabia or Islamic
law.

4 Pio Caroni, Gesetz und Gesetzbuch: Beitrdge zu einer Kodifikationsgeschichte (Basel: Helbing
& Lichtenhahn, 2003), 126.

5 Reinhard Zimmermann, “Codification: The Civilian Experience Reconsidered on the Eve of a
Common European Sales Law,” European Review of Contract Law 8, no. 4 (2012): 372.
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and compiling them in a single book. The caliph, however, did not follow Ibn
Mugaffa“s proposition.®

Later, one of the Abbasid caliphs? told Malik, the founder of the eponymous
legal school, that he intended to send a copy of Malik’s most famous legal trea-
tise, the Muwatta’, to all judges in the caliphate and planned to force the judges
to apply it. Malik is said to have refused the caliph’s plan because he held that
every town and every people have their own view of the law and therefore
should apply the laws that they choose and believe in.8 Malik’s famous refusal
of codification was one of the main reasons why codified law only played a
minor role in subsequent figh debates.

Codifications that systematized the law were introduced to the Arab world
in the nineteenth century. From the 1840s onward, codification became an
essential element of legal reform in the Ottoman Empire. As Avi Rubin pointed
out, the Ottoman Empire thereby followed a global trend towards systematic
and comprehensive law codes.? Over the subsequent decades, codification
in most parts of the Arab world went hand in hand with a loss of influence
of Islamic law. French law became more and more of a role model for new
legislation, especially in commercial and criminal law. Eventually, only the
area of “personal status” (al-ahwal al-shakhsiyya), a newly formed category
that included family law, inheritance law, and the law of Islamic endowments
(awqaf), remained under the realm of the shari‘a.l® As Talal Asad argued, the
restriction of Islamic law to matters of personal status was fundamental for
the process of secularization in the Middle East. By limiting religious law to
the private sphere, a space for the modern secular nation-state was created.!!

In the course of the twentieth century, and especially after the Second World
War, the vast majority of the newly founded Arab nation-states also codified
this last remaining area. However, this did not wipe away traditional Islamic
jurisprudence. Egypt, for example, still has no single family code, and in most

6 Muhammad Kurd ‘Ali, Ras@’il al-bulagha’ (Cairo: Dar al-Kutub al-Arabiyya al-Kubra,
1331/1913), 125.

7 There is some dispute over the Abbasid caliph’s name, because several versions of the
story exist. See Muhammad bin ‘Abd al-‘Aziz al-Fayiz, Tagnin al-ahkam al-qada’iyya (n.p.,
1431/2010), 25—-26.

8 Ibn ‘Abd al-Barr, Al-Intiga’ fi fada’il al-thalatha al-a’imma al-fugaha’ (Cairo: Maktabat
al-Quds, 1350/1931), 41.

9 Avi Rubin, “Modernity as a Code: The Ottoman Empire and the Global Movement of
Codification,” Journal of the Economic and Social History of the Orient 59 (2016): 828—56.

10  J.N.D. Anderson, “Codification in the Muslim World: Some Reflections,” RabelsZ 30, no. 2
(1966): 245.

11 Asad, Formations of the Secular, 255.
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Arab countries, judges turn to Islamic jurisprudence whenever the code is silent
on a legal matter. In such cases, courts in Iraq, for instance, have to follow the
opinion in Islamic jurisprudence that they consider most in line with the inten-
tion of the codified law.!2 Until 2022, Saudi Arabia remained the only country in
the Arab world without a comprehensive codification of Islamic law.

2.2 The Implications of Codification for Islamic Law
If and in what ways codification changed Islamic law has been subject to
intensive debate in Western scholarship on Islamic law. Wael Hallaq famously
argued that the codification of Islamic law irrevocably altered the nature of
the shari‘a. “Traditional” Islamic law, as he called it, was thereby transformed
into state law.!*> Hallaq wrote that “[i]n the Islamic context, the adoption of
codification has an added significance since it represents potently efficacious
modus operandi through which the law was refashioned in structured ways.”#
The traditional means of Islamic jurisprudence, he claimed, and most impor-
tantly, the epistemology of premodern law, were no longer used. For Hallag,
codification is not merely a pragmatic decision but a conscious choice to limit
the powers of judges. Normative pluralism, a fundamental principle of pre-
modern Islamic law, Hallaq held, was abolished by codes that aimed to create
uniformity.!>

Furthermore, many observers argue that codification most significantly
changed the position of the ‘ulama’, the architects of the “traditional” law.
Western literature commonly understands Islamic law as jurists’ law.16 By codi-
fying the law, stateless Islamic law was transformed into statutory law and thus
came under the control of the state. Rudolph Peters argued that this transfor-
mation of Islamic law could explain the religious scholars’ loss of influence in
the legal realm in most Muslim countries. The traditional jurists lost, as Peters
put it, their position as “exclusive guardians of the law."”

12 Lauan al-Khazail and Dominik Krell, “Die Wirksamkeit von Minderjihrigen- und
Zwangsehen nach syrischem und irakischem Familienrecht,” Das Standesamt 73
(2020), 12.

13 Wael Hallaq, “Can the Shari‘a Be Restored?” in Islamic Law and the Challenges of Moder-
nity, ed. Yvonne Yazbeck Haddad and Barbara Freyer Stowasser (New York: AltaMira,
2004), 22—23.

14  Ibid, 23.

15 Hallaq, Sharta: Theory, Practice, Transformations, 368—69.

16 This understanding of Islamic law was most importantly shaped by Joseph Schacht,
see Schacht, Introduction to Islamic Law, 5.

17  Rudolph Peters, “From Jurists’ Law to Statute Law or What Happens When the Sharia is
Codified,” Mediterranean Politics 7, no. 3 (2007): 93.
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Similarly, Aharon Layish contended that codified Islamic law was detached
from orthodox shari‘a. Codification could even be seen as a form of seculariza-
tion of the law. Like Peters, Layish held that codification put Islamic law under
the legislative authority of the state and transformed it into statutory law, and
that, as a result, the ‘ulama’ lost control over the application of Islamic law.1®

Much of the literature on codification focuses on the state’s role and there-
fore rarely considers internal developments in Islamic jurisprudence. Anver
Emon pointed out that Western scholarship on Islamic law understands codi-
fication mostly as an ideology of statecraft and associates it with the coercive
force of an executive.!® Undoubtedly, the role of the ‘ulama’ changed over the
course of the nineteenth and twentieth centuries in many countries. Emon
argued that the focus on the scholars’ power led to the common understand-
ing in Western literature that codification constituted a rupture in Islamic
legal history.2® Furthermore, he criticized that the different forms of codifi-
cation and their epistemological foundations are often not distinguished. Yet,
the effects a codification has on jurisprudence largely depend on the code’s
structure.

Most Western scholars focus on the developments in the Ottoman Empire
during the nineteenth century. However, it is questionable whether and to
what extent conclusions that are drawn from those historical discourses can be
generalized. Earlier codifications took place in the context of the colonial proj-
ect, whereas the legal discourse today is influenced by globalization and mod-
ern capitalism. Nevertheless, the literature on codification in the nineteenth
century still frames our understanding of the codification of Islamic law today.

2.3 Contemporary Muslim Perspectives on Codification

Today, most Islamic jurists outside of Saudi Arabia do not see a tension between
“traditional” and codified Islamic law, and most of them support at least some
form of codification.?! This includes not only modernist reformers but also
more traditional ‘ulama’. For example, the Syrian jurist Wahba al-Zuhayli
(d. 2015), a moderate but conservative thinker, criticized the opposition of
Saudi ‘ulama’ to codification in his widely read book “The Efforts to Codify
Islamic Jurisprudence” (Juhud tagnin al-figh al-islamt):

18  Aharon Layish, “The Transformation of the Shari‘a from Jurists’ Law to Statutory Law in
the Contemporary Muslim World,” Die Welt des Islams 44, no. 1 (2004): 91-92.

19  Anver Emon, “Codification and Islamic Law: The Ideology Behind a Tragic Narrative,”
Middle East Law and Governance 8 (2016): 275-309.

20  Ibid,, 293.

21 See Nagir bin ‘Abd Allah al-Mayman, Al-Nawazil al-shar‘iyya (Dammam: Dar Ibn Jawzi,
1430/2009), 90; and ‘Abd al-Barr Zaki, Tagnin al-figh al-islami: Al-Mabda’ wa-l-manhaj
wa-al-tatbig (Qatar: Idarat Thya’ al-Turath al-Islami, 1407/1986), 56.
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Some ‘ulama’ hold that there is no need for the codification of Islamic
jurisprudence because the rulings [afkam] can be found in the books
and these are Arabic books in Arabic script. However, this view cannot
be accepted because the figh in the old books is known [only] to a small
group, and these are specialists. Yet, [even] for most university professors,
judges, and others like them, it is difficult to go back to these books since
their structure is different from contemporary publications. And there
are a lot of legal opinions in them. The researcher needs to read a lot in
order to know the preponderant [rgji] view. Perhaps a view is preferable
according to one book, but [this] varies from another [view] in a differ-
ent book. The understanding can vary, and it happens in some countries??
that the judges’ decisions differ in one question according to each judge’s
interpretation [ijtihad], knowledge and expertise.?3

Al-Zuhayli regarded codification as a way to make Islamic law more under-
standable and approachable. For him, codification is not the demise of Islamic
law but a way to uphold its authority and a requisite for legal security, which he
considers mandatory in the context of today’s life.2* His brother, Muhammad
al-Zuhayli, a respected scholar in his own right, even called the codification
of Islamic law the newest development in Islamic jurisprudence (ahdath
tatawwur li-l-figh al-islami).?5

Similarly, the famous Egyptian jurist Muhammad Aba Zahra (d. 1974) con-
sidered codification the only way to defend the application of Islamic law
today.26 For Yusuf al-Qaradawi (d. 2022), one of the most influential contem-
porary Islamic intellectuals, codification was a means to renew Islamic law.
According to al-Qaradawi, codification should not be limited to one school of
Islamic jurisprudence but should be based on comparative studies of different
schools to find the opinions that best suit the needs of our times. In order to do
this, al-Qaradawi argued, a new generation of ‘ulama’ were needed who could
connect the Islamic legal tradition to modern jurisprudence.?”

22 The context leaves no doubt that he is referring to Saudi Arabia.

23 Wahba al-Zuhayli, Juhud tagnin al-figh al-islami (Beirut: Mu’assasat al-Risala, 1408/
1987), 50.

24 Ibid., 29.

25  Lecture by Muhammad al-Zuhayli on the schools of Islamic jurisprudence and their
influence on the flexibility of codified law. Available on YouTube: www.youtube.com
/watch?v=aW_FWsdFOsA, min 5 [last access: 21 August 2022].

26  See Abu Zahra's introduction to ‘Abd al-Rahman bin ‘Abd al-‘Aziz al-Qasim, Al-Islam
wa-tagnin al-ahkam (Riyadh: Dar al-Ma’arifa al-Sa‘diyya, 1977), Nan.

27 Yasuf al-Qaradawi, Madkhal li-dirasat al-sharia al-islamiyya (Beirut: Mu’assasat al-Risala,
1414/1993), 263.
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These contemporary ‘ulama’, of course, operate in the context of legal sys-
tems that have largely abandoned Islamic law. Many of their arguments are
directed at the general public to defend Islamic law from further loss of influ-
ence. However, what becomes clear is that contemporary Islamic scholars
outside Saudi Arabia generally do not consider codification a separation of

“traditional shari‘a” and modern law.

3 The Problem of Binding Rules

31 Islamic Law as State Law?

We have seen that Western literature on Islamic law usually associates codi-
fication with the relationship between the state and the law. By codifying the
law, Hallaq and others argued, uncodified Islamic law would be transformed
into a new category, namely state law.

Saudi ‘ulama generally follow a different understanding of codification:
even if the state codifies the law, this does not change the law’s nature. A codifi-
cation of Islamic law would become, as former appeal court judge Muhammad
al-Fayiz framed it, a “new text of figh” (nass fighi jadid).?® Hence, it would not
introduce something new but merely rephrase the law.2? For al-Fayiz, who is a
supporter of codification, it is, most importantly, a tool to present Islamic law
to a wider public. In an interview, he stated,

What is shari‘a? Is there a single book? When it is said, the Quran and the
Sunna, there are many schools and views. What is shari‘a? When we have
a code of the school of sunna and jama‘a, which stems from a meeting of
some ‘ulama’ and is based [on Islamic jurisprudence], we can tell the rest
of the world and the Muslims: this is the shari‘a.30

28  Interview with Muhammad bin ‘Abd al-‘Aziz al-Fayiz in an episode of the TV pro-
gram al-Barnamij Midad titled “Taqnin al-figh,” available on YouTube: www.you-
tube.com/watch?v=f]fluDAhxMk, min 43 [last access: 12 March 2023].

29  This view is by no means unique to Saudi scholars. The influential nineteenth-century
German scholar Friedrich Carl von Savigny, whose ideas we will discuss later in this chap-
ter, wrote in 1831 that he considered “the code as the exposition of the aggregate existing
law, with exclusive validity conferred by the state itself.” Friedrich Carl von Savigny, Of the
Vocation of Our Age for Legislation and Jurisprudence (London: Littlewood, 1831), 27.

30  Interview with Muhammad bin ‘Abd al-‘Aziz al-Fayiz in an episode of the TV pro-
gramme al-Barnamij Midad titled “Taqnin al-figh,” available on YouTube: www.you-
tube.com/watch?v={JfluDAhxMk, min 44 [last access: 12 March 2023].


http://www.youtube.com/watch?v=fJfIuDAhxMk
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Similarly, Nasir al-Mayman, a trained jurist and member of the Shara Council
(Majlis al-Shara),3! complained that jurists from other countries always
requested to see the Saudi laws, which left him in an uncomfortable position.32
The lack of codification, he maintained, hindered the inclusion of the shari‘a
into international law. Moreover, it was difficult for comparative legal studies
at foreign universities to include Saudi law.33 Hamd al-Khudayri, a judge at the
Riyadh Court of Appeal, held that the codification of Islamic law would open
a way for foreign NGOs to understand the judiciary and help to correct wrong
ideas about the Saudi legal system.34

Interestingly, the same argument is made the other way around. ‘Abd Allah
al-‘Asaylan, a judge at the General Court in Riyadh, argued that, because of the
judges’ similar education, there was a broad consensus among them on what
the law is. He pointed to the fact that all Saudi universities, and especially the
Higher Judicial Institute, share a curriculum. A codification of Islamic law, he
asserted, would thus only express what is already practiced, and is therefore
unnecessary.3>

References to the role of the state are hard to find in the jurists’ discourse.
The state is not seen as the lawgiver but, following the doctrine of siyasa
shar‘iyya, as the enforcer of the law as determined by the ‘ulama’.3¢ At least
in theory, the king and the scholars are imagined to be working hand in
hand. For instance, the decision of the Council of Senior Scholars on codi-
fication emphasized the king’s good intentions when he planned to codify
Islamic law.37

31 Shara (consultation) has its roots in early Islam. The Prophet encouraged leaders to con-
sult with those affected by their decisions, and subsequent Islamic leaders often followed
his example. In addition to consulting the king, the Saudi Shiira Council also has limited
powers to enact some laws. In the context of the legal system, however, the Shtira Council
is of little importance. See Joseph Kéchichian, Legal and Political Reforms in Sa‘udi Arabia
(London: Routledge, 2013), 114.

32 Undated lecture by Nasir bin ‘Abd Allah al-Mayman on the codification of Islamic law,
available on YouTube: www.youtube.com/watch?v=LR6-EaA30YI&t=942s, min 15 [last
access: 24 April 2023].

33  Ibid., min.18.

34  Interview with Hamd al-Khudayr1 in his office at the Appeal Court in Riyadh, 25 July 2018.

35 Interview with ‘Abd Allah al-Asaylan in a hotel in Riyadh, 23 July 2018.

36  However, this does not mean that the state is not seen as a lawgiver in other areas of the
law. As we have discussed in Chapter 2, the Saudi Basic Law generally acknowledges the
separation of state power into a legislative, an executive, and a judicial branch.

37 Al-Amana al-“‘Amma li-Hay’at Kibar al-‘Ulam& (ed.), Abhath Hay'at Kibar al-Ulama’,
3:232.
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3.2 Codification as a Matter of School Coherency

Since Saudi jurists consider codification a mere reformulation of the law, they
discuss the issue in the context of the much older problem of whether a judge
could be forced to follow a specific opinion. Bakr Abt Zayd (d. 2008), a former
member of the Council of Senior Scholars, summed up the debate as follows:

Codification is actually a literary work [ta’lif]. The mistake is to give up
the terminology of the shari‘a. If this language is taken away, among the
bad consequences is the separation of the views [on this matter] from the
established truths and meanings in shari‘a jurisprudence and its rulings.

No matter if it is called codification [tagnin], compilation [tadwin],
or books [taalif], this is a wrong description. The field of the dispute is
limited to the question of whether the restriction [ilzam] [to a specific
opinion] is allowed or forbidden.38

Sa‘d al-‘Utaybi, a well-known professor of siyasa shar‘iyya, held that the dis-
course on codification was about the theological and legal roots (judhiir
‘aqadiyya wa-fighiyya) of Islam.3® Since Islamic creed demands that humans
judge according to Islamic law, every Islamic codification has to be based on
the primary sources of Islamic law. The legal aspects of the debate, on the
other hand, are about an “area of controversy in Islamic jurisprudence, namely
the ruling on the restriction of the judge — who is responsible for dispensing
justice — in matters of ijtihad”4°

The reference to the question of madhhab restriction enables the jurists to
connect their discourse to the older debate on school coherency. Many Saudi
scholars discuss Ibn Taymiyya’s legal reasoning, who, as we have seen in the
last chapter, generally opposed the strict following of a single school of juris-
prudence. Consequentially, Ibn Taymiyya was also against forcing the judge to
adjudicate according to one single madhhab.*!

In this regard, Ibn Taymiyya’s opinion is very much in line with mainstream
Islamic jurisprudence. All schools, except the Hanafis and some Malikis, oppose
any restriction of the judge to one particular madhhab.4? For the majority, as
we have seen in the last chapter, the judge should be a mujtahid. Ibn Qudama,

38 Bakr bin ‘Abd Allah Abu Zayd, Figh al-nawazil (Riyadh: Mu’assasat al-Risala, 1416/1996),
LIL

39  Al-Utaybi, Magalat fi al-siyasa al-sharyya, 15.

40 Ibid., 16.

41 Ibn Taymiyya, Majmi‘at al-fatawa, 31:73.

42 Muhammad Hamdi, Al-Mutian al-fighiyya wa-silatuha bi-tagnin al-figh (Jeddah: Dar
al-Bilad li-l-Taba‘a wa-1-Nashr, 1421/2000), 411-16.



THE DILEMMA OF CODIFIED LAW 79

for instance, wrote that a judge is obliged to dispense justice, and since “jus-
tice cannot be found in one school,”? any restriction to only one school or a
particular opinion in the school would be void. The situation changes slightly
when the judge is a mugqallid. In this case, Hanafi scholars allowed the ruler to
restrict the adjudication of the judge to a single school and sometimes even to
a particular opinion in the school.#4

3.3 Individual Justice and Codified Law

However, Saudi jurists do not only rephrase the opinions of older generations
of scholars. Some, mostly specialists in the judiciary, discuss the problem of
madhhab restriction and its relationship to different forms of codified law in
greater detail.

Saudi jurists generally distinguish between the codification (tagnin) and the
compilation (tadwin) of Islamic law. For Saudi scholars, compilation describes
the arrangement of legal information in the form of numbered articles and
paragraphs. The main difference between codification and compilation is the
binding effect. Whereas a compilation is never binding, a codification must
always be coercive. This distinction is by no means unique to Islamic law or to
Saudi scholars but is also common among European jurists.*>

Ibn Khunayn demands that the two different levels should be kept in mind
while discussing the codification of Islamic law. For Ibn Khunayn, codification
itself does not contradict the nature of Islamic law, but only some aspects of
a binding law code are problematic. Most importantly, he is concerned with
the interpretative flexibility in disputed questions in Islamic jurisprudence. He
explained the problem of codification as follows:

Codification [tagnin] has two meanings:

The first [is]: the arrangement of the material in the form of numbered
paragraphs that are divided into chapters. This is a form of text that is not
concerning. However, the writer has to state the textual evidence [dalil]
and the underlying cause [ta{il] [of a ruling].

The second [is]: the enforcement of this codified material. There are
[several] forms:

43 Ibn Qudama, Al-Mughni (Beirut: Dar ‘Alam al-Kutub, 1417/1997), 14:91.

44 Ibn Abidin, Radd al-muhtar ‘ala al-darr al-mukhtar (Beirut: Dar ‘Alam al-Kutub,
1423/2003), 8:98.

45 Damiano Canale, “The Many Faces of the Codification of Law in Modern Continental
Europe,” in A History of the Philosophy of Law in the Civil Law World, 1600-1900, ed.
Damiano Canale, Paolo Grossi, and Hasso Hofmann (New York: Springer, 2009), 136.
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The first form: What the Quran and the Sunna state, and when there
is a consensus [{ma‘] on a ruling, like: the hadd [punishment] for a mar-
ried or a virgin [person], the hadd [punishment] for false accusation, and
other questions of human interaction, marriage, inheritance, and the
like. This is binding, and it is not possible to deviate from that.

The second form: the general principles of Islamic jurisprudence
[gawa‘id al-fighiyya], like “no harm should be inflicted or reciprocated”
[la darar wa-la dirar] ... and many other legal principles. These are bind-
ing ... and if there is uncertainty, this belongs to the fourth form.

The third form: procedural rulings, like the Code of Procedure, [the
rules on] founding companies, the ways to prove a crime, and other
forms of procedural statutes [anzima]. As long as it is derived from the
foundations [usu!] of the law, it is binding.

The fourth form: rulings on specific issues, like rulings on sales, rents,
marriage, and other areas of ijtihad, [in which] the jurists interact with
the revelation. This is the area where the question of being bound [to a
rule] has to be seen.*6

The opponents of codification argue that a codified law would bind the judge
to rigid rules, which would hinder them in their primary aim: the achievement
of justice. To bridge the gap between individual justice and binding law, some
Saudi jurists propose different forms of codification that, if introduced, could
provide for the necessary flexibility.

Al-Fayiz, for example, argued that the ideal law code should include the
option for the judge to depart from the codified law or, under certain circum-
stances, even allows the judge to establish a new ruling. However, al-Fayiz only
granted the judge this right if three requirements are met: Firstly, the judge’s
legal reasoning has to follow the general principles (qawa‘id) laid down in the
written law. Secondly, the judge must base his verdict on the sources of Islamic
law. And thirdly, the decision has to be reviewed by the High Court. A legal
code that under these conditions allows for exceptions from the binding law
would benefit from all the advantages of a codification while avoiding its nega-
tive consequences.*”

The idea that the judge can depart from established legal norms in excep-
tional cases originates in Islamic law’s acknowledgement of normative plu-
ralism and is commonly invoked by Saudi jurists. It is referred to in the 1928

46 ‘Abd Allah bin Muhammad Al Khunayn, “Muqabila ma‘ sahib al-fadila al-shaykh ‘Abd
Allah bin Muhammad bin Sa‘d Al Khunayn,” Al-Majalla 1086 (6-12.9.1421/3-9.12.2000).
47  Al-Fayiz, Tagnin al-ahkam al-qad@’iyya, 140.
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decision by the Higher Judicial Authority that we discussed in the last chapter
and, as will be shown in the next chapter, the same idea is brought up in the
context of the concept of the prevailing practice at court. Thus, the discourse
on codification revolves mainly around the concept of normative pluralism,
which is considered the pivotal element of Islamic law. Therefore, diverging
court judgements in similar cases are considered a natural part of the Islamic

legal tradition. For example, al-Fayiz argued,

There are many who demand a binding codification and call it necessary
to end the differences between judicial decisions in similar or perhaps
identical cases. It is said that this divergence is a form of injustice [zulm]
and points to the lack of continuity and the loss of rights since the basis
of human rights is that a person knows his rights. When a person does
not know his rights, then how can he demand his rights and how can he
organize his legal actions, how can it be accepted today that there are
two conflicting rulings [Aukman] on a contract, a divorce, or a crime etc.

The correct answer to this question is that pluralism [ikAtilaf] was pres-
ent at the time of the pious forebears [salaf]. This is proven, for example,
by the stories of Fariiq [the epithet of ‘Umar bin al-Khattab] about the
[case of the] distribution of the estate. He deprived the brothers of their
inheritance,*8 and when they came to him after he had judged differently
in a second case, he told them, “This is what I judge, and that is what I
judged.”9

The normative pluralism inherent in the Islamic legal tradition, al-Fayiz

explained, allows for the consideration of the peculiarities of the case, espe-

cially in family law:

48

49

A binding codification clashes with the benefits it brings because it
restricts the judge in his discretionary power to consider the best inter-
ests in family law. Like, to declare that a woman has violated her marital
duties [tanshiz], contrary to the Hanbali School, or to accept the utterance
[lafz] in the dissolution [ firga] of the marriage, contrary to the Shafil

According to Ibn al-Qayyim, ‘Umar bin al-Khattab was confronted with a dispute regard-
ing the inheritance of a deceased woman, who had full brothers and half-brothers from her
mother’s side. He divided the estate equally between the half-brothers and full brothers.
In an earlier judgement, however, he had given the inheritance only to the half-brothers
from her mother’s side. Ibn al-Qayyim, Ilam al-muwaqqiin ‘an rabb al-‘alamin (Beirut:
Dar al-Kutub al-‘Ilmiyya, 1425/2004), 83-84.

Al-Fayiz, Tagnin al-ahkam al-qad@’iyya, 121.



82 CHAPTER 3

School, or to accept the triple major irrevocable divorce [talag] according
to the four schools,?° or [to determine] the age of the child [mahdun] [in
custody cases] and the role of the remarriage of the mother, opposing all
four schools in this question.?! It is not in the interests of the parents or
the child that the judge is bound to one single view in these questions.>?

Like other Saudi jurists, al-Fayiz hoped to thereby establish justice on a
case-to-case basis and considered legal reasoning beyond school boundar-
ies necessary for a just solution of the case. In other words, he followed an
interest-based approach, whereby the law itself is not just or unjust. Instead,
justice largely depends on the interests of the parties, at least in family law.
Similarly, ‘Atiya bin Muhammad Salim (d. 1999), a former appeal court judge as
well, argued for an individual interpretation of justice:

From the perspective of judicial methodology, everyone who practices
[as a judge] knows that every case has its special circumstances. He
knows what is appropriate for this case and not for the other case. There
begins the alleviation or aggravation according to the case ... So, if we
introduce, for example, a criminal code and force the judge to apply it
to every criminal case that looks similar, but differs in the circumstances
and motives, this does not establish justice.>3

This tension between abstract rules and individual justice is not unique to
Islamic law or to Saudi ‘ulam&.5* European legal scholars have extensively
debated this issue since the nineteenth century. Although the social, political,
and epistemological context in Europe is, of course, very different, the underly-
ing dilemma remains the same. For example, the French philosopher Jacques

50  See Chapter 7 for a detailed discussion of the debate on triple talaq.

51  See Chapter 6 for a detailed discussion of Saudi court practice in custody cases.

52 Al-Fayiz, Taqnin al-ahkam al-qada’yya, 135.

53  Interview with ‘Atiya bin Muhammad Salim, printed in Muhammad al-Majdhan, ‘Ulama’
wa mufakkiran ‘arraftuhum (Riyadh: Dar al-Shawaf, 1992), 2:213.

54 It is important to note that there has been no substantial influence of European legal
theory on Saudi Islamic scholars. This is in contrast to many other Arab countries, where
Islamic scholars were directly reacting to developments in European jurisprudence. As
Leonard Wood showed, Egyptian legal discourse in the nineteenth and early twentieth
centuries was deeply influenced by earlier European debates on codification. See Wood,
Islamic Legal Revival, esp. Section 11.
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Derrida (d. 2004) claimed that justice “exceed[ed] law and calculation.”5
Justice, contrary to the calculation of written law, was incalculable and inde-
terminable in an abstract rule. Derrida wrote,

To be just, the decision of a judge, for example, must not only follow a
rule of law or a general law but must also assume it, approve it, confirm
its value, by a reinstituting act of interpretation, as if ultimately nothing
previously existed of the law, as if the judge himself invented the law in
every case. No exercise of justice as law can be just unless there is a “fresh
judgement”.... Each case is other, each decision is different and requires
an absolutely unique interpretation, which no existing, coded rule can or
ought to guarantee absolutely.5¢

For Derrida, a law code can even contradict justice since the calculation that
lies at its heart might hinder the judge’s “fresh judgement.” A similar view was
forwarded in early twentieth-century Germany, when legal scholars became
increasingly critical of the formalistic legal reasoning of nineteenth-century
pandectism. The German Freirechtsschule, one of the most important legal
movements in twentieth-century Europe, argued that judges should not only
look at the law but consider the social context of the case and search for indi-
vidual justice. Ernst Fuchs (d. 1929), one of the most prominent advocates of
the Freirechtsschule, described the movement as follows:

The Freirechtsschule shifts the emphasis of jurisprudence away from mere
bookishness to an observation of the needs and to experience. Hence, its
focus is on the in-depth exploration of the legal facts and the peculiari-
ties of the case, as well as on weighing up the opposing interests.5>?

Although the jurists of the Freirechtsschule were not against written laws per
se, they criticized how mainstream legal reasoning at their time was bound
to abstract legal rules that were derived from Roman law. In a similar fashion,

55  Jacques Derrida, The “Mystical Foundation of Authority,” in Deconstruction and the
Possibility of Justice, ed. Drucilla Cornell, Michel Rosenfeld, and David Carlson (New York:
Routledge, 1992), 28.

56  Ibid., 23.

57  Ernst Fuchs, Was will die Freirechtsschule (Rudolstadt: Greifenverlag, 1929), 12—13.
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Ibn Khunayn criticized that law should be more than mere calculation and
instead explore the peculiarities of the case:

[Codification] kills the spirit [ri/] of the judge’s ijtihad. He cannot con-
sider the specifics [khususiya] of the case. Instead, this forces him to han-
dle it like mathematics [riyadiya] without consideration of the specifics
of the case. This is wrong because it restricts the view [razr]| of the judge
to the codified articles and does not open his view to other things that
are not in the codification, [but it] would perhaps be better and more
reasonable to solve the specifics of the case. The mistake gets worse when
the judge applies the codified law. From the point of view of Islamic law
[nagr al-shar), this is far away from what is desired.>®

In addition to the inflexibility of the law when it comes to individual cases,
Saudi ‘ulama’ argue that a written law would not be flexible enough to react
to social changes. To make their case, Ibn Khunayn and others referred to the
German scholar Carl Friedrich von Savigny (d. 1861), one of the most important
opponents of codification in Europe.

3.4 Carl Friedrich von Savigny and Saudi ‘Ulama’

Saudi judges generally see Islamic law as a living tradition that must serve the
needs of the Islamic community today. Legal change is considered necessary
to adapt Islamic law to the questions of our times. Codification, on the other
hand, is equated with inflexibility and standstill. When I asked Ibn Khunayn
about his view on codification, he immediately referred to von Savigny.>® This
was undoubtedly inspired by the fact that  was a German lawyer; however, in
an interview published in 2000, he had already mentioned von Savigny and his
opposition to codification.?

Von Savigny was one of the most influential European jurists of the nine-
teenth century. His works profoundly influenced jurisprudence in all of Europe,
South America, and even parts of Asia.®! His main criticism was that codified
law was not flexible enough to adapt to the ever-changing circumstances of
human life.62 He held that there was an “organic connection of law with the

58 Al Khunayn, “Muqabila ma‘ sahib al-fadila”.

59  Interview with Ibn Khunayn in his home in Riyadh, 24 April 2018.

60 Al Khunayn, “Muqabila ma‘ sahib al-fadila”.

61  See Joachim Riickert and Thomas Duve, Savigny international (Frankfurt am Main:
Klostermann, 2015).

62  Von Savigny, Vocation of Our Age. Von Savigny argued against his contemporary Friedrich
Justus Thibaut (d. 1840), who advocated for a unified German law code. The discussion
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being and character of the people,” which was “also manifested in the progress
of the times.”63 For von Savigny, law at no point reaches a moment of absolute
cessation.®* Instead, it was the jurist’s task to listen to the spirit of the people,
the Volksgeist, and translate it into law.

Ibn Khunayn took up von Savigny’s argument and claimed that codified
Islamic law would be too static to keep pace with the changing living circum-
stances in Saudi Arabia today. He argued that if circumstances changed, the
state could not react as fast as the jurists and adapt the law to new conditions.
The discrepancy between society’s needs and the written law would eventu-
ally result in unjust court decisions.5> ‘Abd al-Rahman bin Sa‘d al-Shithri, a
younger scholar with strong ties to leading Saudi ‘ulam@’, used a similar argu-
ment. In his book on the permissibility of codification, he wrote,

Codification poses a restriction to rulings that are open to ijtihad. It
blocks legal change [taghayyur al-fatwa] [that is necessary to adapt]
to the change over time. [There is] a principle of Islamic law [ga‘ida
sharGyya]: the law changes with the change over time and the change of
circumstances.%6

Later in his book, Al-Shithr1 referred to von Savigny and cited the writings of
the Jordanian Islamic scholar ‘Umar al-Ashqar (d. 2012) on the opposition
against codification in Europe. Nevertheless, al-Shithrl is more hesitant than
Ibn Khunayn to explicitly use a foreign jurist like von Savigny in his argu-
ment. He emphasized that Islamic jurisprudence alone sufficiently proved
the inadmissibility of codification but that some people prefered to follow
worldly opinions such as von Savigny’s argument instead of turning to God,
the Prophet, and the ‘ulama’.6”

Since von Savigny’s books are not translated into Arabic, the jurists’ refer-
ences to the German scholar remain superficial.58 Ibn Khunayn explained that

on the codification of German law in the nineteenth century later became known as the
“codification dispute” (Kodifikationsstreit) and eventually ended with the enactment of
the German civil code in 1900.

63  Ibid,, 27.

64  Ibid.

65  Interview with Ibn Khunayn in his home in Riyadh, 24 April 2018.

66  ‘Abd al-Rahman bin Sa‘d al-Shithri, Tagnin al-ahkam al-shart‘a: Tartkhuhu wa-hukmuhu
(Riyadh: Dar al-Tawhid li-1-Nashr, 1435/2014), 51.

67 Al-Shithri, Tagnin al-ahkam al-sharia, 61.

68  For a more detailed discussion of Savigny’s theory of legislation in English, see Karl
Mollnau, “The Contributions of Savigny to the Theory of Legislation,” American Journal of
Comparative Law 37, no. 1 (1989).
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it was the language barrier that prevents him from a more in-depth study of
European legal theory.6°

The nineteenth-century German scholar and contemporary Saudi ‘ulama’
pursue a similar aim: Von Savigny focused on the historical growth of the law
over the centuries because his goal was the revitalization of Roman law. He
wanted to show that Roman law could be suitable for the nineteenth century.”°
Likewise, Saudi ‘ulama’ fear that a law code that is not continuously adjusted
to new legal phenomena would strengthen the critique that Islamic law is not
suitable for the modern age.

3.5 The Bond between the Judge and the Law

Islamic law’s acceptance of normative pluralism empowers the judge. At
the same time, judgeship is traditionally considered a dangerous endeavour,
especially in early Islam.” According to a famous account of the Prophet
Muhammad, of three judges, one will be in heaven and two in hell. The first,
who is in heaven, knew the law and judged accordingly; the second knew the
law but deviated from it and went to hell, as well as the third, the ignorant
judge, who judged nevertheless.”? There are several famous reports of pre-
modern Islamic scholars who tried to escape forced judgeship. Abti Hanifa, for
instance, allegedly preferred prison to an appointment as a judge.”

The notion of judgeship as a dangerous profession is still present in the
Saudi legal discourse. ‘Abd Allah al-‘Asaylan, a judge at the General Court in
Riyadh, considered theoretical figh debates to be of little relevance for his daily
practice. However, when asked about the risks of being an Islamic judge, he
expressed his fear of being punished on the day of judgement for his decisions
in court.”* The before-mentioned account of the Prophet is regularly cited
in lectures by Saudi scholars to emphasize the great responsibility of being a

69  Since only a few works of European legal theory have been translated into Arabic, Saudi
jurists largely rely on secondary literature in Arabic.

70  Benjamin Lahusen, Alles Recht geht vom Volksgeist aus (Berlin: Nicolai, 2013), 8—9.

71 See for example Ibn Qudama, Al-Mughni, 14:6. Later jurists took a more optimistic stance
towards the dangers of judgeship. Since the fate of a knowledgeable judge who simply
is mistaken remains unclear in the Prophetic account of the three judges, they argue
that a judge can get to heaven as long as he is knowledgeable and attentive. See Norbert
Oberauer, “Wahrheitssuche,” 148.

72 Abi Dawid, Sunan Abi Dawid (Damascus: Dar al-Risala al-Alamiyya, 1430/2009), 5:426
(Nr. 3573).

73 Al-Dhahabi, Siyar a‘lam al-nubal@’ (Beirut: Mu’assasat al-Risala, 1409/1988), 6:401.

74  Interview with ‘Abd Allah al-‘Asaylan in a hotel in Riyadh, 23 July 2018.
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judge.” The judge’s metaphysical accountability for his decisions results in a
profound connection between the judge and the law. Against this background,
some Saudi jurists fear that the codification of Islamic law would disturb this
link. With the introduction of binding law, they assert, the judge would become
detached from his own judgement.

To better understand the Saudi jurists’ fears, we should briefly look at the
general understanding of the role of a judge in jurisdictions with a tradition
of codified law enacted by a parliament. Very broadly speaking, the dominant
idea in civil law democracies is that laws are an expression of the will of the
people, mediated by an elected assembly, with the judiciary being the mere
interpreter and applier of the law. It is the parliament, not the judge, that is
supposed to create the law. This idea was most radically followed in France
after the revolution of 1789 when judges were not even allowed to interpret
the written law but had instead to consult the government every time the law
was silent or unclear.”® The judges’ own views did not matter. Whether they
approved the law or not, they were nevertheless bound to apply it. Generally
speaking, judges were often met with suspicion, as is illustrated by the remarks
of eighteenth-century Italian jurist Cesare Beccaria (d. 1794), one of the most
prominent critics of the idea of judicial interpretation. In 1764, he warned
against giving power to the judges:

Every person has his own point of view, and at different times, every
person has a different one. The spirit of the law, therefore, would be the
upshot of good or bad logic on the part of the judge and of the state of his
digestion, and would depend on the turbulence of his emotions, on the
weakness of the aggrieved party, on the judge’s relations with the plain-
tiff and on all those tiny pressures which, to the wavering mind of man,
change the appearance of every object.”

Ideally, the law should be independent of the person of the judge. Extreme
positions, like Beccaria’s, were criticized by others as being too technical and

75  This notion of the dangers of judgeship has also been observed in other contemporary
legal systems. For example, Morgan Clarke reported that similar ideas are expressed in
present-day Lebanon. Morgan Clarke, “The Judge as Tragic Hero,” American Ethnologist 39,
no. 1 (2012): 110.

76 Article 12 of the “Décret des 16—24 aolit 1790 sur l'organisation judiciare”. See Mathias
Glaser, Lehre und Rechtsprechung im franzosischen Zivilrecht des 19. Jahrhunderts
(Frankfurt am Main: Vittorio Klostermann, 1996), 4.

77  Cesare Beccaria, An Essay on Crimes and Punishments (Albany: W. O. Little & Co, 1872),
22-23.
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mechanical. Judges, some European jurists complained particularly in the
nineteenth century, resembled slot machines, in which you drop the facts and
costs, and it spews out the decision, including the opinion.”® The metaphor of
the judge as a slot machine was later made famous by the German sociologist
Max Weber.”® The Saudi jurist Bakr Abal Zayd used the same image when he
warned against the codification of Islamic law:

To undertake ijtihad is one of the requirements for judges. A binding cod-
ification bans ijtihad for a legal opinion or an opinion’s strength. Then,
the judge starts to resemble a machine [ala].8°

Given the judge’s personal responsibility for his decision, Saudi jurists are espe-
cially concerned that a codification would restrain the judge from following his
understanding of Islamic law. In his fatwa on codification, Ibn ‘Uthaymin, for
instance, argued that such a process would mean that a judge would have to
decide based on someone else’s legal opinion. No legal code issued by the ruler
(walt al-amr) should interfere with the judges’ legal reasoning.8!

The Council of Senior Scholars considered this break of the personal con-
nection between the judge and the law a forbidden innovation in Islam, an
argument that illustrates the scholars’ Salafi background. In their decision on
the permissibility of codification, they argued:

1. To force the judges to decide according to what is called the prepon-
derant [rgjik] [opinion] by those who choose it requires the judges to
decide differently from what they believe, if only in some questions. This
is not allowed and is different from what was practised at the time of the
Prophet, the rightly guided caliphs, and some of the pious predecessors
[al-salaf al-salif]. ...82

2. To force the judge to decide according to what is called the preponder-
ant opinion is restricting them. It detaches them in their judgement from
the Quran, the Sunna, and the heritage of the Islamic figh. It damages

78  Regina Ogorek, Richterkonig oder Subsumtionsautomat? Zur Justiztheorie im 19.
Jahrhundert (Frankfurt am Main: Vittorio Klostermann, 1986), 40.

79  Weber referred to this idea in his seminal work Economy and Society, see Max Weber,
Economy and Society (Berkeley: University of California Press, 1978), 886.

80  Bakr bin ‘Abd Allah Aba Zayd, Figh al-nawazil (Riyadh: Mu’assasat al-Risala, 1416/1996),
1:89.

81  Muhammad bin Salih Ibn ‘Uthaymin, Izalat al-sitar ‘an al-jawab al-mukhtar li-hadayat
al-muhtar (N.p.:n.d.), 85.

82 Here, the Council recounted the story of Malik and the Abbasid caliph discussed earlier.
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this wealth, which is the best heritage that we inherited from the pious
predecessors.83

Hence, from the Council’s point of view, the disruption of the personal rela-
tionship between the judge and the law, not the text as such, constitutes a
break with the Islamic legal tradition.

4 New Understandings of Legal Certainty

41 Normative Pluralism as a Liability

Max Weber famously argued that capitalism required a high degree of legal
rationality.3* Weber held that a rational legal system relied on formal and
generalized rules that transcended the case in question. A legal system that
prioritized the individual case over general rules, on the other hand, was
irrational.®5 Weber maintained that it was also because of the rationality of
European law that capitalism came into being in Europe and not in other
parts of the world.

In Weber's view, the focus on the individual case in the Islamic legal tra-
dition makes Islamic law the antithesis of rational law.8¢ He called Islamic
adjudication Kadijustiz, a term he had borrowed from the German scholar of
Islam Richard Schmidt.87 For Weber, the main characteristic of Kadijustiz is
the absence of abstract rational rules for decision-making.88 As Islamic adjudi-
cation was guided by revelation and not intellect, it was irrational. Therefore,
the adjudication by an Islamic judge was necessarily subjective and rule-free.89
Wherever Kadijustiz was predominant, Weber argued, capitalism was hin-
dered because of the lack of formal rules and abstract principles.

Weber’s depiction of Islamic law has been criticized by many scholars of
Islamic law, who point to the sophisticated discourses in Islamic jurisprudence
and its high degree of formality.%° Yet, the Saudi government, but also many

83  Al-Amana al-Amma li-Hay’at Kibar al-Ulama’ (ed.), Abhath hay’at kibar al-ulam@’, 3:234.

84  Max Weber, Wirtschaft und Gesellschaft (Ttibingen: Mohr Siebeck, 2010), 3:619.

85 David Trubek, “Max Weber on Law and the Rise of Capitalism,” Wisconsin Law Review 720
(1972): 730.

86  Bryan Turner, Weber and Islam (London: Routledge, 1998), 111.

87  Johansen, Contingency in a Sacred Law, 48.

88  Weber, Wirtschaft und Gesellschaft, 2:571.

89  Ibid,, 572.

9o  See, for example, David Powers, “Kadijustiz or Qadi-Justice? A Paternity Dispute from
Fourteenth-Century Morocco,” Islamic Law and Society 1, no. 3 (1994): 365—66.
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‘ulama’ and lawyers, believe that the acceptance of normative pluralism and
the resulting legal uncertainty poses a risk to the economic development of
the kingdom. They share Weber's belief that abstract, general, and transparent
laws are a precondition for economic development.

For example, Usama al-Qahtani, a trained Islamic scholar and influential
lawyer, expressed his frustration that the existing normative pluralism made it
fairly impossible to assess the chances and risks of any given case, especially in
commercial issues.?! Generally, lawyers are among the most vivid supporters
of a codification since many of them are not educated in Islamic jurisprudence
and, therefore, especially struggle to comprehend the judges’ legal reasoning.
Judges, too, criticized the divergence of court judgements that results from
the acceptance of normative pluralism. For example, Muhammad Jar Allah,
asenior judge at the Riyadh Court of Appeal, who mostly deals with family law,
complained that even with his expertise, he could not predict the outcome of
other courts’ judgements. The different chambers at his court, he explained,
still differed in their views on several crucial legal questions.®?

But most importantly, it was the Ministry of Justice that considered diverg-
ing court judgements one of the main problems of the Saudi judiciary. Bashar
al-Mufadda, a trained judge, teacher at the Higher Judicial Institute (Ma‘had
al-‘Alili-1-Qada’) and vice president of the Ministry of Justice’s Research Center
(Markaz al-Buhuith), argued in 2018 that court decisions in Saudi Arabia largely
depend on the first letter of the plaintiff’s name. Differences in legal interpre-
tations, al-Mufadda admitted, exist in every legal system, even in those with
codified law, since the interpretation of a written rule may differ. However, in
his view, the situation in Saudi Arabia cannot be compared to the problem of
contradicting court decisions in other legal systems. Not only does the inter-
pretation of a rule differ in the Saudi judiciary, but the law itself is not clearly
determined. He gave the example of crossing a red streetlight. In other legal
systems, he explained, one would ask whether crossing a red light violates
the law. In Saudi Arabia, on the other hand, the discussion would start with the
question of whether it is the green or the red light that allows you to cross the
street in the first place.93

Other Saudi scholars doubt that it is even possible to positively know
whether court decisions diverge in similar cases. ‘Abd al-Rahman bin Sa‘d
al-Shithri, for example, held that every court decision is deeply connected

91  Interview with Usama al-Qahtani in his office in Riyadh, 15 May 2018.

92  Interview with Muhammad Jar Allah in his office at the Riyadh Court of Appeal,
31]July 2018.

93  Interview with Bashar al-Mufadda in the Ministry of Justice, 8 May 2018.
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to the circumstances and characteristics of the case. Hence, it is difficult for
everyone except the judge to see whether the applied law actually differs since
only the judge knows the specifics of the case.?* Other ‘ulama’ claim that
uncertainty is not a particularity of Islamic law but exists in all legal systems.
For example, the Council of Senior Scholars argued,

The judges’ verdicts differ even in the civil courts of countries, in which
they judge according to positive law that has been compiled in the struc-
ture of articles and arranged by numbers. Inconsistency and mistakes
happen. Some of them are appealed and annulled by the appeal court.
The laws and the obligation to [follow them] do not prevent inconsis-
tency and mistakes [but] accuse the judges.%

However, for the majority of scholars and judges, normative pluralism increas-
ingly becomes a burden. This has resulted in a shift of opinions on codification.

4.2 Shifting Opinions on Codification

In the past, not only the Council of Senior Scholars opposed codification, but,
as Frank Vogel wrote based on his fieldwork in the 1980s, the great majority
of Saudi scholars.?¢ In his 2014 book on codification, ‘Abd al-Rahman bin Sa‘d
al-Shithr1 listed many names of famous Saudi scholars that have expressed
their rejection of codification, either in personal conversations with al-Shithri
or in their writings.%” A closer look at the names, however, reveals that most of
these scholars are now in their seventies and eighties and thus represent an
older generation of Saudi jurists.

Today, the stance towards codification is changing, particularly among
younger jurists. According to al-‘Utaybi, the number of supporters of codifi-
cation grew after the introduction of the Basic Law of Governance (al-Nizam
al-Asasi li-l-Hukm) in 1992, since the law ensured that the Saudi king was now
formally bound to follow and apply the shari‘a.98 Therefore, scholars could be
sure that a codification would not include non-Islamic positive law. Former
appeal court judge Al-Fayiz also saw a changing attitude towards codification
and estimated that the majority of Saudi judges today support some form of

94  ‘Abd al-Rahman bin Sa‘d al-Shithr1, Hukm taqnin al-sharia al-islamiyya (Riyadh: Dar
al-Sami‘q li-I-Nashr wa-l-Tawz1', 1428/2007), 27.

95  Al-Amana al-Amma li-Hay’at Kibar al-Ulama’ (ed.), Abhath hay’at kibar al-ulama’, 3:236.

96  Vogel, Islamic Law and Legal System, 340.

97  Al-Shithri, Tagnin al-ahkam al-shari‘a, 6o.

98  Al-“Utaybi, Magalat fi al-siyasa al-shariyya, 17.
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codification.®® Even jurists who do not favor codification generally admit that
siyasa shar‘iyya generally grants the king the right to codify Islamic law.

The changing attitudes towards codification reflect a change of generations
in the Saudi judiciary and a loss of authority of more senior scholars. Today,
many Saudi jurists demand the codification of Islamic law for the same rea-
sons as jurists in other Islamic countries: they hope to establish legal security,
create a more transparent legal system, and thereby uphold the authority of
Islamic law.

5 Conclusion

Opponents of the codification of Islamic law view the restriction to a single
opinion in Islamic jurisprudence as the main problem of codified law. They
fear that a binding codification will conflict with their understanding of legal
flexibility and normative pluralism. The jurists believe that a codification can-
not be adapted to the individual case and changing social circumstances in
the same way as the judges’ interpretation of Islamic law. The chapter has
also shown that the arguments of Saudi jurists are not specifically ‘Islamic, as
jurists in European history grappled with very similar problems.

Saudi jurists do not view codified law as state law in the way it is understood
in common and civil law system. Hence, the jurists’ debate on codification
does not center around the role of the state but focuses on how justice can be
achieved through rules. As a consequence, Saudi jurists do not consider the
codification of Islamic law a turning point in the history of Islamic legal sys-
tems. For them, it is not a break with the tradition but rather the next step in
adapting the Islamic legal tradition to the challenges of modernity.

The absence of a codification of Islamic law, and hence of a restriction to
a particular legal opinion, put the individual Saudi judge in a powerful posi-
tion. To balance individual ijtihad and legal certainty, Saudi ‘ulama’ and the
Ministry of Justice developed a new understanding of legal precedent and
judicial appeal, which will be discussed in the next chapter.

99  Written correspondence with Muhammad bin ‘Abd al-‘Aziz al-Fayiz, 4 October 2017.
Frank Vogel made similar observations. Vogel, Saudi Business Law, 34.



CHAPTER 4

Narrowing the Gate of Ijtihad

1 Introduction

Codified law is not the only way judges can be restricted in their legal reason-
ing. Common law systems, for instance, rely more on legal precedents than on
codified law. Usually, legal precedents are defined by high-ranking courts and
enforced by the appeal court system.

In premodern Islamic law, both legal precedent and appeal courts played
a minor role. Much more important were the schools: they structured legal
reasoning and education. However, as we have seen in Chapter 3, premodern
‘ulama’ agreed that a judge has to be a mujtahid, which theoretically allowed
him to choose between the schools’ opinions. Yet, in some situations, premod-
ern scholars feared the resulting inconsistency in the courts’ adjudication.
Overshadowed by the debate on ijtihad and largely ignored by Western schol-
arship, they developed the idea of a prevailing practice of the court (ma jara
‘alayhi al-‘amal, or ma jara bihi al-‘amal) as a mechanism to ensure the consis-
tency of court decisions.

This chapter explores how Saudi ‘ulama’ revitalized the concept of the pre-
vailing practice and reinterpreted the position of judicial review in Islamic
jurisprudence in order to unify court decisions in the absence of a binding
codified law. It shows how the reference to the premodern notion that judges
should jointly follow a specific opinion in Islamic jurisprudence allowed them
to establish a system that resembled the concept of legal precedent in com-
mon law systems.

The question of legal precedent and judicial appeal has implications far
beyond the technicalities of procedural law but determines how political
power is established. Appeal courts can facilitate the hierarchical control of
centralizing regimes and can thereby ensure political loyalty, which is espe-
cially important for Islamic political and religious institutions with their tra-
ditionally weak hierarchy.! Understanding how law is unified through appeal

1 Martin Shapiro, “Islam and Appeal,” California Law Review 68, no. 2 (1980): 350; David Powers
convincingly showed that Martin Shapiro, who is not a scholar of Islamic law by training, was
to some extent misinformed by older scholarship on judicial review in Islamic law and thus
exaggerated its limitations. Although many of his claims have lost their validity, his main
argument regarding the political power of appeal mechanisms, I think, remains convincing.
See David Powers, “On Judicial Review in Islamic Law,” Law & Society Review 25, no. 2 (1992).
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courts and legal precedents can thus tell us a lot about the relationship
between power, authority, and the law in Saudi Arabia and how it changed
through codification.

2 The Institutionalization of the Prevailing Practice

2.1 The Concept’s Origins and Its Development

2.1.1 The Two Meanings of the Prevailing Practice in Premodern
Jurisprudence

Saudi ‘ulama’ referred to premodern jurists when developing their understand-
ing of the prevailing practice. In Islamic jurisprudence, the concept of the pre-
vailing practice is mostly associated exclusively with the Maliki School.2 The
underlying idea, however, is more or less recognized in all schools of Islamic
jurisprudence.® Whereas the Malikis discussed the concept explicitly, it is less
visible in other schools, which use various names to describe the same idea.*
The Hanafis, for example, called it, among other things, “what we choose” (bihi
na’khudh) or simply “the practice” (al-‘amal®). Yet, it is important to note that
the jurists did not always carefully distinguish between the prevailing practice
at court and the prevailing opinions in their fatwas.

The concept of a prevailing practice is employed in two different but inter-
connected ways: the first is the institutionalized departure from the predomi-
nant (r@jih) view in the school. Especially scholars in the Maliki tradition
held that a judge should under certain circumstances follow the prevailing
practice in his area or at his court, even if it is based on a weak (da 7f) opinion.”
Thereby, the scholars wanted to adjust the law to particular local develop-
ments, for instance, a spreading disease or a war. To establish a new prevail-
ing practice, the leading scholars of a specific area had to come together and
choose a minority opinion that would be more suitable to the circumstances.
Once the said situation ended, the judges had to return to the predominant
view in the school.

2 See, for example, ‘Abd al-‘Aziz bin Sa‘d al-Dughayther, “Hujjiyyat al-sawabiq al-qad@’iyya,”
Majallat al-Adl 34 (1428/2007):184.

3 ‘Asim bin ‘Abd Allah al-Mutawwa', Al- Udul ‘ala al-qaw! al-rajih fi al-futya wa-l-qada’ (Riyadh:
Dar al-Mayman, 1439/2018), 424.

4 Ibid., 387.

5 This should not be confused with the practice of the people of Medina (‘amal ahl al-Madina),
which is considered a source of the law in the Maliki school.

6 Al-Mutawwa’, Al-Udul ‘ala al-qaw! al-rajih, 403.

7 Schacht, Introduction to Islamic Law, 62.
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This understanding of the prevailing practice is also recognized in the other
schools. There too, the predominant opinion could be abandoned for more
general considerations. For example, when discussing whether a woman could
file a lawsuit against her absent husband, the sixteenth-century Hanafl jurist
Ibn Nujaym (d. 1563) wrote,

According to the school, her evidence is not considered because [this
would] be a trial against an absentee. According to Zufar,® the evidence
is heard ..., [and] this is what is practiced. It is one of the six questions
in which Zufar’s opinion is followed because of the needs of the people
[li-hajat al-nas).®

Likewise, the Hanafi scholar al-Haskafi (d. 1677) stated that, in contrast to the
common opinion in the Hanafi school, an alleged thief could be tortured. He
wrote that “this is what suits the people, and what is practiced since in theft
there is only in the rarest occasions a witness testimony.”!® In a similar way,
the fifteenth-century Hanbali scholar al-Mardawi (d. 1480) argued for the per-
missibility of selling copies of the Quran, contrary to the opinion of Ahmad
bin Hanbal and leading Hanbali scholars like Ibn Qudama: “This is what is
practiced (‘alayhi al-‘amal), and nothing else suits the people (@ yasa‘u al-nas
ghayruhu).™

The concept is also used in a different sense, which was of more importance
for Saudi scholars: some premodern ‘ulama also called the usually applied rules
at a given time and place in history the prevailing practice. This understand-
ing seemed to have been particularly common among Hanbali scholars. Ibn
Muflih (d. 1362), for instance, referred to the notion of the prevailing practice
when he stated that in the limited partnership agreement (sharikat al-inan),?
the partners do not have to give each other explicit permission (idhn sarih)

8 Most likely, Ibn Nujaym was referring to Zufar bin al-Hudhayl (d. 774), a student of Aba
Hanifa and one of the most prominent early Hanafi scholars.

9 Ibn Nujaym Al-Bahr al-r@’iq sharh kanz al-daqaiq (Beirut: Dar al-Kutub al-Tlmiyya,
1434/2013), 4:334.

10  Cited in Ibn ‘Abidin, Radd al-muhtar, 6:146.

11 Ibn Muflih, al-Mardawi, and al-Bali, Kitab al-Furu 6:136.

12 Inasharikat al-inan, the partners agree to share their capital in order to generate profit.
In contrast to the sharikat al-mufawada, the other important form of limited partnership
in Islamic law, the partners’ assets in a sharikat al-‘inan can be unequal and the part-
ners can freely agree on the distribution of responsibilities and the partnerships’ profits.
While all schools accept the general idea of a sharikat al-inan, they considerably differ on
important details. See Norbert Oberauer, Islamisches Wirtschafts- und Vertragsrecht: Eine
Einfiihrung (Ergon: Wiirzburg, 2017), 201-6.
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to dispose of each other’s property: “This is the practice (al-ma‘mil ‘alayhi)
among my companions.”3

2.1.2 The Saudi Jurists’ Use of the Prevailing Practice

In the early twentieth century, Saudi scholars extended the concept’s scope in
order to unify the judges’ ijtithad, which was increasingly decoupled from the
Hanbali tradition.* Whereas premodern scholars only sporadically referred
to the prevailing practice on a matter, Saudi jurists applied the concept more
broadly. Muhammad bin Ibrahim Al al-Shaykh (d. 1969) emphasized that “no
[judge] should decide [yufti] differently from the usually used opinion [ma
@layhi al-fatwa] in all courts throughout the kingdom”15 Although low-ranking
judges were not bound to a single madhhab, Muhammad bin Ibrahim obliged
them to follow the prevailing opinion in the Saudi legal discourse.

On one occasion, for example, Muhammad bin Ibrahim was asked whether
three talaq uttered at the same time should be counted as one or three talaq
utterances, a classical problem in Islamic jurisprudence. He replied that, con-
trary to Ibn Taymiyya's popular opinion, the practice in Saudi courts was to
count each utterance as a separate talaq.!® In a later letter, Muhammad bin
Ibrahim criticized a judge at the court in Mecca who claimed that the three
talaq should be counted as one. There was no need for the judge, Muhammad
bin Ibrahim wrote, to deviate from the prevailing view in the kingdom.!” In yet
another letter, he demanded that a judge should follow what is usually prac-
ticed at his court (ma ‘alayhi al-‘amal), when he determines the compensation
for injuries (arush al-jirahat)!® In doing so, Muhammad bin Ibrahim acted,
as we will see in more detail, as an appeal instance, similar to supreme courts
in contemporary legal systems. Thus, it must be assumed that the letters had
a significant impact on court practice at the time. However, Muhammad bin
Ibrahim did not develop a comprehensive theory of the prevailing practice.
This is probably a result of his education in Hanbali jurisprudence, whose pro-
ponents largely neglected to theorize the concept.’®

13 Ibn Muflih, al-Mardaw1, and al-Bali, Kitab al-Furu 7:106.

14  The relationship between the contemporary Saudi understanding and premodern ideas
of the prevailing practice is complicated. Ibn Khunayn, for instance, considered the con-
cept of the prevailing practice a natural part of the Hanbali tradition. Interview with Ibn
Khunayn in his home in Riyadh, 24 April 2018.

15  Al-Qasim, Fatawa wa-rasa@’il, 11:30.

16 Ibid.
17 Ibid, 37.
18 Ibid., 413.

19  Al-Mutawwa’, Al-Udul ‘ala al-gaw! al-rajih, 424.
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Today, the prevailing practice has become the main guideline for ijtihad
in most questions. In his commentary on the Saudi procedural code, Ibn
Khunayn wrote,

The practice in the courts of the kingdom [is]: it is used what Quran
and Sunna state. However, in disputed questions of ijtihad, the prevail-
ing practice (ma‘mul bihi) is chosen by the court, then the dominant
(mashhur) view in the Hanbali school.20

The ma‘mal bihi thus became the main point of reference for the judges’
application of Islamic law, while the Hanbali school merely served as fallback
option whenever the prevailing practice cannot be determined.

2.2 Prevailing Practice and Legal Precedent
2.2.1 The Differences between the Prevailing Practice and
Legal Precedent

Important questions remain: Who defines the prevailing practice? And how
is it developing? When asked what constitutes the ma‘mil bihi, Ibn Khunayn
explained that the term would just be another way to refer to judicial prec-
edents (sawabiq qad@iyya). The recognition of precedent in the form of the
ma‘mil bihi was similar to the concept of legal precedent in Anglo-American
legal systems. He emphasized that the concept of the ma‘mul bihi was not bor-
rowed from other legal systems but derived from the Islamic tradition.?!

However, in detail, Ibn Khunayn saw considerable differences between the
way the two concepts worked:22 for him, judicial precedent represents every
court decision on a legal question that has not yet been decided on by any
court nor addressed by the ‘ulama’.?3 In other words, whenever contempo-
rary or premodern Islamic jurists have addressed an issue, a court decision on
that issue, even the first one, could not be considered a legal precedent. Thus,

20  ‘Abd Allah bin Muhammad Al Khunayn, Al-Kashif fi sharh nizam al-murafa‘at al-shariyya
al-sa‘udr (Riyadh: Dar Ibn Farhiin, 1433/2012), 115.

21 Interview with Ibn Khunayn in his home in Riyadh, 24 April 2018.

22 It was only when I asked more detailed questions in a second meeting that Ibn Khunayn
told me that he had used the equation of the ma‘mal bihi with judicial precedent to intro-
duce me to the topic. He then referred me to an article on legal precedent that he had
written a couple of years before for a conference at the Imam University in Riyadh.

23 ‘Abd Allah bin Muhammad Al Khunayn, “Working paper for the conference ‘al-Sawabiq
al-Qad@’iyya wa-l-I'timad ‘alayha fi al-Qada” [Legal precedents and the reliance on them
in the judiciary] at the Imam Muhammad bin Sa‘Gd Islamic University in Riyadh on the
20.11.1434/25.9.2013” (1434/2013), 5.
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Ibn Khunayn’s understanding of what constitutes a legal precedent is much
broader than in the Anglo-American tradition, where only court decisions, not
jurisprudential writings, can constitute precedents. Likewise, he defines the
prevailing practice as rulings that are not only established by the courts but
also by ‘ulama’ outside the judiciary.24

Ibn Khunayn held that one of the main differences between the two con-
cepts in the context of Islamic law is that only court decisions form a legal
precedent, whereas the Islamic legal discourse as a whole defines the pre-
vailing practice. Legal precedents in Islamic law, he argued, are not binding,
whereas the judges have to respect the prevailing practice.

Likewise, Muhammad bin Ibrahim maintained that judges are bound to the
prevailing practice as a whole, not to individual previous court judgements by
the same or another court. In one of his letters, he emphasized that a decision
could not be based on another court’s judgement.?> Nonetheless, in another
letter, he stressed that earlier court decisions should not be ignored since they
constitute an essential source for the judges. He wrote,

The [importance of ] knowledge of earlier court judgements: it is to build
upon them and to be enlightened by them. For the most part, the preced-
ing [sabiq] is preferable to the subsequent [lahiq].26

2.2.2 The Prevailing Practice as the Sum of Past Court Decisions
Despite these differences, the ma‘mal bihi is still mostly associated with past
court decisions in the contemporary Saudi legal discourse. Appeal court judge
Hamd al-Khudayri, for instance, the author of a handbook on Saudi court prac-
tice, explained that the ma‘mul bihi could be determined by looking at the
higher courts’ decisions. The appeal system produces a constant stream of new
judgements, most notably of the appeal courts’ decisions, that are circulated
among the judges and become de-facto binding for them.2”

Other jurists have greater difficulties defining the concept of ma‘mul bihi.
‘Abd Allah al-‘Asaylan, a judge at the General Court in Riyadh, for example,

24  Ibn Khunayn's concept of the prevailing practice encompasses the two understandings
in the Islamic legal tradition that we discussed earlier. Firstly, the systematic and insti-
tutional application of a generally refused (marjuh) minority opinion and secondly, the
unified application of what at the time is considered the preponderant (rajih) view. See

Ibid., 12—13.
25  Al-Qasim, Fatawa wa-ras@’il, 7:277.
26  Ibid, 333.

27  Interview with Hamd al-Khudayr1 in his office at the Riyadh Court of Appeal, 25 July 2018.
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stated that in his everyday practice, the ma‘'mal bi-hi was formed informally.
Al-Asaylan compared this with the training under a particular shaykh: a stu-
dent listening to his teacher repeatedly absorbs the teacher’s opinions and often
refrains from questioning them. The same happens, al-Asaylan explained, in
his interaction with the appeal court. If the appeal court judges are dissatis-
fied with his judgments, they note their criticism in the file and refer the case
back to him. Through reading the appeal court judges’ feedback on his ver-
dicts, he absorbs their opinions and slowly adjusts his practice accordingly.?8
For al-‘Asaylan, the development of the ma‘'mal bihi is thus a subconscious
process through which his understanding of the correct opinion is shaped.

It is difficult to assess at what point the idea of the ma‘mal bihi became fully
recognized in the Saudi judiciary. During Frank Vogel's research in the 1980s,
his interview partners did not mention the ma‘mal bihi.2® On the other hand,
the senior appeal court judges I spoke with claimed that the concept of the
ma‘mul bihi was already present when they joined the judiciary.

The importance of the concept certainly increased when court decisions
started to become publicly available. Although the published decisions were
never binding for the judges, they slowly influenced the workings of the legal
system. For instance, the head of a law firm in Riyadh, which mostly focuses on
family and criminal law, stressed the importance of the compilations of court
judgements as one of the most crucial resources in his daily work. Like lawyers
in other legal systems, he now regularly used case-law to build his argument.
When he tried to refer to case law before the court decisions were officially
published, he had to rely on his personal contacts with other lawyers, which
was only possible to a limited extent.30

Others, like the former appeal court judge Muhammad al-Fayiz, claimed that
the publication of case-law had not influenced the way Saudi judges decide.
Al-Fayiz argued that court decisions are only one of the many sources that
judges use in their decision-making process.3! Until today, Saudi judges rarely
base their decisions explicitly on published court judgements. However, it is
very likely that the published court judgements have made it easier to grasp
the ma‘mul bihi and thus strengthened the concept of the prevailing practice.

28  Interview with ‘Abd Allah al-Asaylan in a hotel in Riyadh, 23 July 2018.

29 Personal conversation with Frank Vogel at a conference in Tampere, Finland, 7 June 2018.
30  Interview with Mansiir al-Dhufayr1 in his law firm in Riyadh, 13 May 2018.

31 Written correspondence with Muhammad bin ‘Abd al-‘Aziz al-Fayiz, 27 September 2017.
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2.3 The Formalization of the Prevailing Practice

2.3.1 The Prevailing Practice in the 1975 Code of the Judiciary

From the 1970s onwards, the king’s codes (angima) slowly incorporated the
prevailing practice. In doing so, they combined the figh concept with Anglo-
American understandings of legal precedent. As a result, the differences
between a system of legal precedents and the ‘ulama”s conceptualization of
the prevailing practice gradually blurred. It was the 1975 Code of the Judiciary
(Nizam al-Qada’) that first introduced the idea of a prevailing practice into
statutory law. It obliges the chambers of the appeal court to follow their own
precedents, unless the courts’ general assembly allows them to decide other-
wise. Article 14 of the code stipulated,

If one of the chambers of the court deviates from its former ijtihad or the
former ijtihad of another chamber of the court while reviewing a case,
the case is brought to the General Assembly [al-Hay’a al-Amma] of the
appeal court [Mahkamat al-Tamyiz].32

Furthermore, the code gave the Higher Judicial Council the power to formu-
late general principles (mabadi’ ‘Gmma), whenever the minister of justice
considered this necessary.3® Moreover, the code specified that a research unit
should be established in the Ministry of Justice, whose task would be to col-
lect legal principles that were established by decisions of the appeal court and
the Higher Judicial Council.3* The members of the research unit should check
whether these principles would still be just, considering the changing living
circumstances in the kingdom, and then send them to the Higher Judicial
Council.3% At the time, these new mechanisms had little practical importance,
and for more than forty years, no such principles were published.

2.3.2 The 2007 Reform of the Code of the Judiciary

In 2007, a new Code of the Judiciary was issued that extended the binding
force of legal precedents. Now, the code did not refer to ijtihad but used the
more general term “principles” (mabad’), an expression that is rarely used in
the writings of the ‘ulama’. The High Court (Mahkama “Ulya), which was estab-
lished in 2000, defined a legal principle as,

32 Article 14 of the 1395/1975 Code of the Judiciary.

33 Article 8 Nr. 1 of the 1395/1975 Code of the Judiciary; The code is printed in al-Fawzan,
Al-Tanzgim al-qada’ al-jadid fi al-Mamlaka al-Arabiyya al-Saudiyya (Riyadh: Maktabat
al-Qanun al-Iqtisad, 1431/2010).

34  Article 89 of the 1395/1975 Code of the Judiciary.

35  Article 89 h) of the 1395/1975 Code of the Judiciary.
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The general procedural or substantive rule which the High Court has
established, and which is observed in the handling of cases and the issu-
ing of verdicts and decisions.36

The new code revised the old Article 14, extended it, and adapted it to the new
terminology. It now states,

If one of the High Court’s chambers — in a case that it is reviewing — devi-
ates from a legal principle [mabda’] to which the chamber or another
chamber at the same court has referred in an earlier case, or if one of the
appeal court’s chambers deviates from a principle, which was established
by a chamber of the High Court, the issue is brought to the High Court’s
president, who refers it to the High Court’s general assembly [al-Hay’a
al-Ammal] to decide.3”

At first sight, both the old and the new versions of Article 14 seem to install a sys-
tem of legal precedent. However, despite the explicit regulations of Article 14,
legal precedents are still not considered binding.3® ‘Abd al-‘Aziz al-Dughayther,
a lawyer who regularly publishes on legal theory, wrote in a 2007 article in the
Ministry of Justice’s law journal that Saudi courts still followed Muhammad
bin Ibrahim’s fatwas on this issue. Therefore, a decision could not be appealed
on the grounds that it deviates from a legal precedent.39 As we will see when
we turn to case-law in Chapters 6 and 7, this is still true, as Saudi appeal courts
rarely revoke judgements based explicitly on a legal precedent.

Ibn Khunayn argued that also the new regulation in Article 14 expresses the
concept of the prevailing practice. For him, the High Court is the administrator
of the prevailing practice. The court, Ibn Khunayn maintained, does not only
decide the case, but its judgements summarize the practice of the lower courts
and condense it into abstract principles. Through this process, the prevailing
practice becomes formally binding for the judges, with the High Court becom-
ing the administrator of the prevailing practice.*°

36  Markaz al-Buhuath, Al-Mabadi’ wa-l-qararat al-sadira min al-Hay’a al-Qada’iyya al-Ulya
wa-l-Hay’a al-Da’ima wa-l-Amma bi-Majlis al-Qada’ al-Ala wa-I-Mahkama al-Ulya min
‘am 1391 ila ‘am 1437 (Riyadh: Markaz al-Buhith, 1438/2017), 33 (Principle 1).

37  Article 14 of the 1428/2007 Code of the Judiciary.

38  Generally, Saudi scholars rarely refer to Article 14. ‘Asim al-Mutawwa" is a notable excep-
tion. He sees Article 14 as proof that the prevailing practice, in the way earlier scholars
understood it, is recognized by the Code of the Judiciary. Al-Mutawwa‘, Al-Udul ‘ala
al-gawl al-rajih, 421.

39  Al-Dughayther, “Hujjiyyat al-sawabiq al-qad@’iyya,” Majallat al-Adl 34, 196.

40 AlKhunayn, “Working Paper,” 15.
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2.3.3 The 2018 Publishing of the “Legal Principles”

In January 2018, the research unit at the Ministry of Justice published a com-
pilation of 2,323 “legal principles and decisions” (mabadi’ wa-qararat).*' The
unit extracted the grounds for the decisions from all judgements of the higher
judicial institutions in the kingdom since the year 1971 and condensed them
into principles, which mostly consist of only one short sentence. Arranged by
numbers, the compilation of principles resembles a modern law code.

A few months before the principles were published, the minister of justice
at the time, Walid al-Sama‘ni, emphasized in a TV interview that the legal
principles were not binding for the judges.*? Mansur al-Haydari, who at the
time was the head of the Ministry’s research unit, held that at least the deci-
sions of the High Court were binding, whereas other judgements would merely
serve as guidance for the judges.*® This is surprising since Article 14 of the Code
of the Judiciary does not make such a distinction. In the introduction of the
compilation, al-Haydarl wrote that the principles could, in fact, be called the
prevailing practice (majara ‘alayhi al-‘amal) in Saudi courts.**

2.4 Legal Flexibility

2.4.1 Exceptions from the Prevailing Practice in Premodern
Jurisprudence

The ‘ulamas respect for normative pluralism is also reflected in their under-

standing of the prevailing practice. If a judge concludes that the prevailing

practice is not suitable for the case in question, he is allowed to exceptionally

follow another opinion. This individual departure from the prevailing practice

should not be confused with the institutionalized application of a minority

opinion discussed earlier.

Since medieval times, the ‘ulama’ have debated whether judges could be
allowed to depart from the practice in exceptional cases. This debate occurred
under the more general question of whether a scholar could depart from
the preponderant opinion (‘udil ‘ala al-gaw! al-rajik), although some jurists
explicitly distinguished between ifta’ and gada’ in their discussion.#> In the
Saudi legal discourse, a clear distinction between ifta’ and qada’ is often miss-
ing and ideas and concepts discussed under the question of ifta’ are used in
debates on the judiciary.

41 Markaz al-Buhuth, Al-Mabadi’ wa-l-qararat al-sadira min al-Hay'a al-Qadaiyya al-Ulya
wa-l-Hay'a al-D@’ima wa-l-Amma bi-Majlis al-Qada al-Ala wa-l-Mahkama al-Ulya min
‘am 1391 ila ‘am 1437 (Riyadh: Markaz al-Buhuth, 1438/2017).

42  The video was sent to me by the former judge and lawyer Salman al-Muhayni.

43  Interview with Manstr al-Haydari in the Ministry of Justice in Riyadh, 8 May 2018.

44  Markaz al-Buhuth, Al-Mabadi’ wa-l-qararat, 14.

45  See al-Mutawwa', Al-‘Udil ‘ala al-gawl al-rdjih, 435.
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Some scholars completely rejected the idea of a departure from the prepon-
derant opinion, most prominently the Malikis al-Shatib1 (d. 1388) and al-Mazir1
(d. 1141). Others argued that not everyone had the right to deviate from the
preponderant opinion. The Maliki usal al-figh scholar al-Shinqiti (d. 1817), for
instance, maintained that only a layperson could deviate from the preponder-
ant opinion when necessary, but not a mufti or a judge.*6 Al-Qarafi (d. 1285),
one of the great Maliki scholars of Mamluk Egypt, held that only a muqal-
lid, and not a mujtahid, could deviate from the preponderant opinion. This,
al-Qarafi argued, provided the mugqallid with more legal flexibility.#”

The majority of scholars, however, allowed a judge or a mufti to depart
from the preponderant opinion or practice when necessary.*® The Shafi jurist
al-Subki (d. 1355), for example, stated,

It is permissible that the mufti chooses a rejected opinion [gaw! marjuh]
when he seeks religious benefit [maslaha diniyya].*°

Ibn Taymiyya, too, argued in one of his fatwas as follows:

To do something rejected [marjiih] can be preferable [arjah] to achieve
the preponderant benefit [maslaha rajiha]. Similarly, to depart from the
preponderant [r@jif] [opinion] can sometimes be preferable for the pre-
ponderant benefit.50

However, the jurists firmly emphasized that judges should only depart from
the preponderant opinion in exceptional cases. Ibn al-Qayyim even consid-
ered the unnecessary use of a marjuh opinion “a most grievous sin” (akbar
al-kaba’ir).5!

Saudi ‘ulama’ agree with the majority of their predecessors. Muhammad bin
Ibrahim, for instance, referred to Ibn Taymiyya’s fatwa and commented,

46  Al-Shingiti, Nashr al-bunud ‘ala maraqr al-saud (UAE: Sundiq Thya’ al-Turath al-Islami,
n.d.), 2:276.

47  Al-Qarafi, Al-Thkam fi tamyiz al-fatawa ‘an al-ahkam (Beirut: Dar al-Bash@’ir al-Islamiyya,
1416/1995), 92. However, the majority of the jurists seem to hold that only a mujtahid and
not a mugallid could deviate from the preponderance opinion.

48  See Al Khunayn, Tawsif al-aqdiya, 1:395-97.

49  The quote is printed in ibid., 401.

50  Ibn Taymiyya, Majma‘at al-fatawa, 34:198.

51 Ibnal-Qayyim, I'lam al-muwaqqi‘in, 835.
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If there is a need, it is possible to use the marjiuh opinion considering the
benefit [maslaha]. Generally, this is not used in all cases, but necessity
must be proportionally [al-darira tuqaddar bi-qadariha®?).53

2.4.2 The Possibility to Diverge from the Prevailing Practice in the

Saudi Judiciary
Today, the idea of diverging from the prevailing practice is well established in
the Saudi judiciary. For example, Ibn Khunayn wrote in his commentary on the
procedural code,

Exceptionally, it is allowed to turn to the non-mashhir if the established
requirements are met in this case and if the judge states the grounds.>*

The departure from the prevailing practice is not just a theoretical possibility:
in their decisions, judges occasionally follow other opinions when they find
that the prevailing practice would lead to unjust results. However, the judges
are required to do it consciously and transparently. Muhammad bin Ibrahim
demanded the judges explicitly substantiate their reasons for deviating from
the prevailing practice.5®

‘Asim bin ‘Abd Allah al-Mutawwa’, a former Saudi judge and the author of a
book on the subject, claimed that the departure from the prevailing practice is
most visible in the decisions of the kingdom’s highest courts, which frequently
follow other opinions.>¢ Most of the published decisions in which the High
Court departs from the prevailing practice deal with criminal law.5” In 2000,
the Higher Judicial Council even went so far as to establish the departure from
the prevailing practice as a legal principle:

52 Muhammad bin Ibrahim is referring to a well-known principle of Islamic jurispru-
dence (ga‘ida fighiyya). For a comprehensive explanation of the principle, see Lugman
Zakariyah, Legal Maxims in Islamic Criminal Law: Theory and Applications (Leiden: Brill,
2015), 151

53  Al-Qasim, Fatawa wa-rasa@’il, 11:272.

54  ‘Abd Allah bin Muhammad Al Khunayn, Al-Kashif fi sharh nizam al-murafa‘at al-shariyya
al-sa‘udr (Riyadh: Dar Ibn Farhiin, 1433/2012), 115.

55 Al-Qasim, Fatawa wa-ras@’il, 2:16.

56 Al-Mutawwa', Al-Udal ‘ala al-gaw! al-rajih, 640.

57  These decisions of the High Court are listed in ibid., 149.
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If the Council decides on a legal issue that it has decided on before and
[now] holds that the [former] opinion is not appropriate to apply in this
[case], then it is not bound to follow the former [decision].58

However, the judges must remain within the discursive boundaries of Islamic
jurisprudence and as the Higher Judicial Council emphasized, every departure
from the prevailing practice must be based on the Islamic revelation.>® Ibn
Khunayn went one step further and even demanded that the marjah opinion
in the particular case should be more in line with the revelation than the pre-
vailing opinion.6° Hence, the chosen marjuh opinion has, in any case, to be
acknowledged as a legitimate minority opinion in Islamic jurisprudence.®!

Until now, we have seen how Saudi jurists developed a new understanding
of the prevailing practice that differs from earlier conceptualizations. A similar
development can be witnessed when we look at the jurists’ views on appeal
courts, which, besides the prevailing practice, are the most essential institu-
tion that establishes legal security in the kingdom.

3 The Extension of the Appeal Court System

3.1 Judicial Review in Premodern Islamic Jurisprudence
According to a well-known principle (ga‘da) of Islamic jurisprudence,
an ijtihad cannot be abrogated by any later ijtihad (al-ijtihad la yanqudu
bi-mithlihi), whether by the same person or by another. This general principle
has led some Western scholars of Islam to conclude that Islamic law prohibits
judicial review.52

However, Islamic scholars also refer to accounts of the Prophet and ‘Umar
bin al-Khattab, which express a more liberal stance towards judicial review.
In his famous letter to Abti Muisa al-Ash‘arl, ‘Umar allowed judges to review
their former decisions, because he held that reviewing a decision is better than
insisting on the wrong opinion.® Moreover, the Prophet himself apparently
revoked a judgement by ‘Ali bin Abi Talib.64

58  Markaz al-Buhuth, Al-Mabadi’ wa-I-qararat, 486 (Principle 1923).

59  Ibid,, 485 (Principle 1918).

60 Al Khunayn, Tawsif al-aqdiya, 1:403—4.

61 Al-Mutawwa', Al-Udul ‘ala al-qaw! al-rajih, 144.

62  For an overview of the scholarship on judicial appeal in Islamic law, see Powers, “On
Judicial Review,” 316.

63  Ibn al-Qayyim, I'lam al-muwaqqi‘in, 69—70.

64  Sha‘isha‘, Al-Tanzim al-qada’ al-jadid, 430.
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The ‘ulama’ disagreed on whether and to what extent judicial review should
be permitted in an Islamic legal system. The majority of ‘ulama’ agreed that as
long as the judge’s ijtihad is valid, it cannot be touched. From their perspec-
tive, judicial review is only possible when the judge’s ijtihad is invalid.65 Yet, if
the judge’s legal reasoning does not contradict the Quran and the Sunna and
respects the consensus of the jurists (ima‘) on the issue in question, his ijtihad
can only lose its validity when it was derived through an incorrect process.%¢
This would be the case when, for example, the judge was unfit or made major
procedural mistakes, like issuing a verdict although no lawsuit was filed.6” On
the other side, scholars from the today largely extinct Zahirl school, and most
importantly their founder Dawud al-Zahiri (d. gog), argued that a judge’s ver-
dict can be overturned by another judge, whenever he thinks that the decision
is incorrect.6®

Again, the limitation of judicial review roots in the ‘ulama”s acceptance of
normative pluralism. The jurists argued that since nobody except God knows
the correct ruling, it is impossible for others to assess whether a decision is
wrong as long as the correct procedure of ijtihad is followed. Hence, provided
the judge operates inside the discursive structures of Islamic jurisprudence
and follows due process, his decision has to be respected.

3.2 Contemporary Saudi Views on Judicial Appeal
Contemporary ‘ulama’ still debate to what extent judicial review can be in
accordance with Islamic law. Muhammad al-Zuhayli, for instance, a Syrian
jurist with close ties to Saudi Arabia, argued that Islamic law does not allow for
second-instance courts. However, he only referred to appeal courts that deal
with the facts of the case. Courts that review the mere application of the law,
Muhammad al-Zuhayli held, are in accordance with Islamic law, as they assist
the ruler in supervising the judiciary.5 Fadi Sha‘isha‘, an assistant professor at
Qasim University, maintained that appeal courts could be installed as long as
they operate within the boundaries set by the ‘ulama’.”®

The vast majority of Saudi jurists today consider judicial appeal a natural
part of the Saudi legal system. Ibn Khunayn did not even see any difference

65  Some scholars even argued that judicial appeal is not allowed, even if the judge’s mistake
is apparent. See ibid., 432.

66  See Muhammad bin Mustafa al-Zuhayli, Al-Qawa'id al-fighiyya wa-tatbiqgatuhu fi
al-madhahib al-arba‘a (Damascus: Dar al-Fikr, 1427/2006), 394.

67  Sha‘isha, Al-Tanzim al-qada’i al-jadid, 434.

68 Cited in ibid., 432.

69  Al-Zuhayli, Al-Tangim al-qada’, 99.

7o  Sha‘isha’, Al-Tanzim al-qada’ al-jadid, 434-35.
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between the conception of judicial appeal in premodern Islamic law and the
appeal court structure in Saudi Arabia today.”! When asked about the afore-
mentioned principle that an ijtihad cannot be revoked by any later ijtihad, Ibn
Khunayn acknowledged the limited ways to withdraw an ijtihad. However, at
the same time, he explained that all other accounts in the tradition equally
show that judicial appeal is possible.”

For other jurists, the principle of the ijtihad’s firmness does not stay in the
way of judicial appeal at all. Salman al-Muhayni, a former judge at the General
Court in Riyadh, argued that the first instance judge’s decision together with
the decision of the appeal court form one single ijtihad. The principle of the
limited revocation of ijtihad only applies after the appeal court has finalized
its decision. Hence, the concept of judicial appeal in Islamic law, he claimed,
resembles the concept of res iudicata in Western legal systems.”®

The Council of Senior Scholars also considered appeal courts to be in line
with Islamic legal doctrine. In their decision on the permissibility of codifi-
cation, the Council’s members even called for the establishment of more
appeal courts. Appeal courts, the Council’s members argued, could point the
lower-ranking judges to the shortcomings of their judgements. Furthermore,
more appeal courts would help to end discrepancies between the first instance
judges’ decisions.”

3.3 The Development of Judicial Review in Saudi Arabia

3.3.1 Judicial Review in the Early Twentieth Century

It was mainly the resistance of an older generation of Najdi scholars that long
prevented Saudi Arabia from establishing an extensive appeal court system
comparable to other countries in the region.”> After recapturing the Hijaz,
King ‘Abd al-Aziz installed a supervising court (Mahkamat al-Muragaba
al-Qada’iyya) in 1927, which had the power to overturn the general courts’
judgements.”® However, a judge could, at least in theory, defend his opinion if
he provided textual evidence (dalil) for his view.””

71 ‘Abd Allah bin Muhammad Al Khunayn, Al-Kashif fi sharh nizam al-murafa‘at al-shariyya
al-sa‘udr (Riyadh: Dar Ibn Farhiin, 1433/2012), 2:191.

72 Interview with Ibn Khunayn in his home in Riyadh, 24 April 2018.

73 Interview with Salman al-Muhayni in his law firm in Riyadh, 15 May 2018.

74  Al-Amana al-‘Amma li-Hay’at Kibar al-‘Ulam&, Abhdth hay’at kibar al-ulama@’, 3:238.

75  For an overview of the Saudi judiciary at the beginning of the twentieth century see
Steinberg, Religion und Staat, 343-95.

76 Al Khunayn, Al-Kashif, 2:192.

77  Saudi judges long refused to state the grounds for their verdicts. By 2019, the Ministry of
Justice still urged judges to make their legal reasoning more transparent.
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Whereas ‘ulama’ in the Hijaz were familiar with appeal courts from Ottoman
times, in central Arabia, and especially in the Najd, local scholars refused to
implement the king’s judicial reforms.”® Since no appeal courts existed, the
only way for the parties to appeal a judgement was to turn to the local gover-
nor, who, according to siyasa shar‘iyya, supervised the judges and make them
aware of potential flaws in their decisions.”

3.3.2 The Role of Muhammad bin Ibrahim Al al-Shaykh
At the same time, an alternative system of judicial review slowly developed.
Informal ways of appeal were already known in medieval Islamic legal systems.
David Powers, for example, showed how in the Marinid dynasty of medieval
Northern Africa, the chief judge of the capital city reviewed judgements issued
by local and provincial judges.8°

Similarly, respected Najdi scholars long served as informal appeal courts,
most importantly, Muhammad bin Ibrahim Al al-Shaykh. His student
Muhammad bin ‘Abd al-Rahman al-Qasim wrote that Muhammad bin Ibrahim
“appealed judgements that needed reviewing and that he reviewed what was
assigned to him by the rulers (wulat al-umur)”.8! In 1953, King Sa‘iid nominated
Muhammad bin Ibrahim Grand Mulfti of Saudi Arabia, thereby making him
the primary authority for the judges in the Najd.82 Two years later, he was
appointed to supervise the courts in the central and eastern provinces of the
kingdom as well,32 whereas in the Hijaz and other areas in western Arabia,
another member of the Al al-Shaykh family, ‘Abd Allah bin Hasan,3* oversaw
the courts.8> When ‘Abd Allah bin Hasan died in 1958, Muhammad bin Ibrahim
also became responsible for the courts in western Saudi Arabia.86 Eventually,
he was appointed “head of the judiciary” (ra’is al-gada’), an honorary title that
is still used when Saudi jurists refer to him today.

78  ‘Abd al-Malik bin Ahmad Al al-Shaykh, Tatawwur idarat al-qad@ fi al-Mamlaka
al-Arabiyya al-Sa‘udiyya (Riyadh: N.p, 1431/2010), 54.

79  Ibid, 64. Based on the writings of Harry St. John Philby, Guido Steinberg argued that
the review of court decisions was even the prime task of the local rulers at that time.
Steinberg, Religion und Staat, 356.

80  Powers, “On Judicial Review.”

81 Al-Qasim, Fatawa wa-ras@’il, 1:19—20.

82  Alal-Shaykh, Tatawwur idarat al-qada’, 66.

83 Al-Qasim, Fatawa wa-ras@’il, 1:20.

84 For information on ‘Abd Allah bin Hasan, see Commins, Wahhabi Mission, 93.

85  Alal-Shaykh, Tatawwur idarat al-qada’, 66.

86  Al-Qasim, Fatawa wa-ras@’il, 1:20.
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Muhammad bin Ibrahim’s powers exceeded that of an appeal court today.
In addition to supervizing the courts, he was, among other things, also respon-
sible for the appointment of schoolteachers and imams and controlled the
Committee for the Promotion of Virtue (Hay’at al-Amr bi-1-Ma‘ruf), a govern-
ment institution that enforced the ‘ulama”s understanding of Islamic morality
in the public sphere.37

Al-Qasim’s collection of Muhammad bin Ibrahim’s letters and fatwas allows
insights into his work as an informal appeal court. Accordingly, Muhammad
bin Ibrahim was regularly contacted by judges, court presidents, high-ranking
government officials, and even the Royal Court (Diwan al-Maliki) to review
court judgements or policy decisions on their accordance with Islamic law.88
Most cases were sent to him by government officials like the mayor of Riyadh.
Following the doctrine of siyasa shar‘iyya, the officials considered themselves
the guarantors of the judiciary.

Muhammad bin Ibrahim not only reviewed court decisions but also advised
the courts on general questions of Islamic jurisprudence. For example, in one
case, the president of the court in Abha asked Muhammad bin Ibrahim to
provide him with legal opinions (kalam al-‘ulama’) on how to deal with the
withdrawal of a confession of illicit sexual intercourse (zina).8 Furthermore,
Muhammad bin Ibrahim was also contacted by individual judges and asked
about the correct ruling in their cases. One judge from Riyadh, for instance,
asked him about the validity of a will (wasiya) that benefited only his sons’
male children but not his daughters’ sons.9°

The style of many of his letters resembled that of Saudi appeal court judge-
ments today, since, like present-day Saudi appeal courts, Muhammad bin
Ibrahim was very careful with his recommendations and corrections.®!

87  The Committee was commonly known as the Saudi “religious police” Al al-Shaykh,
Tatawwur idarat al-qada@’, 67—68.

88  One letter, for example, is addressed to Crown Prince Faysal, who later became one of the
most important kings in Saudi history. The crown prince had asked the shaykh whether
it was allowed to execute a person accused of producing alcohol. See Al-Qasim, Fatawa
wa-rasa@’il, 12:69—70.

89  Ibid., 12:51

go  Ibid,, 9:228-29. In general, testators are expected to treat their children and grandchildren
(awlad) equally. However, for Saudi jurists, this often does not include grandchildren from
the daughter’s side (awlad al-banat).

91  Inhis published letters, I did not come across any evidence that Muhammad bin Ibrahim
annulled decisions by first instance courts.
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3.3.3 The Formalization of Judicial Review

From the 1960s on, the Saudi government, step by step, formalised the appeal
system. Muhammad bin Ibrahim supported the king’s judicial reforms. In a
letter from 1958, he wrote that the planned reforms were not only in accor-
dance with Islamic law but even required from an Islamic standpoint since
they would protect the people’s rights.92

Soon, committees of scholars were established in the Najd to oversee
the courts; however, they were not competent to overturn judgements, but
whenever the committee and the first instance judge disagreed, Muhammad
bin Ibrahim could review the case.?® For instance, in 1963, Muhammad bin
Ibrahim decided on the punishment for two individuals accused of insulting
each other, which was disputed between the supervizing committee and the
first instance judge.9*

In 1966, the first government guidelines were issued that regulated the
ways court judgements could be revoked.®> Subsequently, the Higher Judicial
Council and the Ministry of Justice were established, and Muhammad bin
Ibrahim became their president.®® In 1969, Muhammad bin Ibrahim got sick,
fell into a coma, and died after long suffering.%7 Until today, no subsequent
Islamic jurist has reached a comparable level of influence in the Saudi judiciary.

3.3.4 The Development of the Appeal Court System

In the subsequent decades, the appeal court system was gradually extended.
In 1975, the Code of the Judiciary (Nizam al-Qada’), which addressed the struc-
ture of the Saudi court system, installed an appeal court (at the time called
Mahkama Tamyiz) that had jurisdiction over the whole kingdom. There is no
evidence that scholars from the Najd refused the new court’s authority. One
of the reasons for the jurists’ support was certainly Muhammad bin Ibrahim’s
efforts to legitimize judicial reforms among leading ‘ulama’.

The prime task of the appeal court was not to revoke judgements but to
enter into a dialogue with the first-instance judges. The review was limited
to questions of the application of the law; questions of fact were left to the
first-instance judges. The appeal court should suggest a different view or, in

92  Al-Qasim, Fatawa wa-ras&il, 12:380. See also Al al-Shaykh, Tatawwur idarat al-qada’, 96.

93  Al-Qasim, Fatawa wa-ras@’il, 1:20.

94  Ibid,, 12:60-61.

95 Al Khunayn, Al-Kashif; 2:192.

96  Alal-Shaykh, Tatawwur idarat al-qada’, 68—70.

97  Al-Qasim reports that his coma continued until 1978, but this is most likely due to a
mix-up of dates. See Al-Qasim, Fatawa wa-rasa’il, 1:23.



NARROWING THE GATE OF I]TIHAD 111

case of procedural errors, ask the first-instance judges to correct them. The
parties themselves, however, did not come into direct contact with the appeal
court judges.

In severe criminal cases, the parties could appeal a judgment on a question
of fact.8 This was limited to cases in which the first instance court decided to
punish the defendant with death (gat{), cutting hands (gat‘ al-yad), or stoning
(rajm). Saudi jurists emphasized that, due to the severe consequences for the
defendant, not one judge alone could decide such cases, but a group of judges
should give their opinion.

In 2000, a new Code of Civil Procedure (Nizam al-Murafa‘at al-Shar‘iyya)
was introduced. Although the code mostly dealt with procedural issues, it also
stipulated that the appeal court could only revoke a judgement after having
debated the issue with the first instance judge.?® Article 187 of the 2000 Code
of Civil Procedure specifies,

If the appeal court has remarks regarding the decision, it has to work out
a statement and send it to the [first instance] judge. If he disagrees with
the appeal court’s recommendations, he has to answer and state his view
after he has noted this in the court records. If, however, he agrees with
them, then he has to inform the parties, listen to their response, register
this in the court records, and judge accordingly. This judgement can be
appealed if it contains alterations to the previous judgement.

The 1975 Code of the Judiciary initially installed only one appeal court for the
whole kingdom. In 2008, the appeal court system was substantially extended
by a new Code of the Judiciary. Subsequently, appeal courts were installed in
the kingdom’s major cities.

98  Criminal judgements of the appeal courts could be revoked by the Higher Judicial
Council. See ‘Ali bin Ramadan Barakat, Al-Wasit fi sharh nizam al-qada’ al-sa‘udr al-jadid
(Riyadh: Maktabat al-Qantn wa-l-Iqtisad, 1433/2012), 73.

99  Before the new Code of Civil Procedure was issued in 2000, court procedure was mainly
regulated by the 1936 Procedural Code (Nizam al-Murafa‘at), which was only amended
once, in 1953, and therefore did not address the workings of the appeal court. See Al
Khunayn, Al-Kashif; 1:5.
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3.3.5 The Judicial Review of Facts

The 2008 code gave appeal courts the power to also address the facts of a
case.l00 Today, the appeal courts have the competence to hear witness testimo-
nies and consider new evidence. Article 17 of the 2008 Code of the Judiciary
stipulates,

The appeal courts review decisions of the first instance courts that are
open to appeal. They decide after hearing the parties according to the
Code of Civil Procedure and the Code of Criminal Procedure [Nizam
al-Ijra’at al-Jiza’iyya].

In severe criminal cases, a third level of judicial appeal was introduced. The
High Court was now allowed to review de novo the appeal court’s judgements
that involved corporal punishments.!!

In 2013, the appeal process for civil cases was again significantly changed by
a new Code of Civil Procedure. Article 190 of the code specified that the right
to appeal depends on the parties’ presence at the court sessions.1°2 However,
according to the published court judgements and interviews with judges, the
appeal process still takes place without direct contact with the parties. Upon
appeal, the case is forwarded directly to the appeal court, where it is consid-
ered by a minimum of three judges. The judges write short comments, which
are sent to the first instance judge as a hardcopy or electronically. In difficult
cases, the appeal court judges discuss the case with each other.!93 Generally,
the appeal court judges still only decide on questions of law, leaving out ques-
tions of fact. The new court structure, however, was implemented only gradu-
ally. In 2018, courtrooms for the trials were just about to be constructed.

100 According to Article 185/2 of the Code of Civil procedure, the Higher Judicial Council
can decide that some legal questions are not open for appeal. However, I have not come
across any such limitations.

101 Article 11 of the 1428/2007 Code of the Judiciary. In general, the role of the High Court
is difficult to grasp. The 1428/2007 Code of the Judiciary extended its competences
immensely. Now, at least in theory, all judgements that are potentially in conflict with
Islamic law or the anzima can be appealed a second time. Yet, I have never encountered
published judgements in which the High Court was involved.

102 If, however, the appealing party failed to appear at court, a sixty-day period was granted
in which the party could demand the resumption of the appellate procedure.

103 Judge al-Khudayri and Judge Jar Allah, both judges at the Riyadh Court of Appeal, showed
me in detail how they work on files that they receive from the first instance courts.
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Despite the extension of the appeal courts, judges still respect normative
pluralism in their decision-making process and are very cautious about criticiz-
ing decisions of the first-instance courts, especially when it comes to questions
of law. According to the published appeal court decisions, the judges never
commented on questions of fact and hardly on questions of law. In none of the
published cases that I have read did the appeal court render a new judgement.
The appeal court judges only recommend that a different opinion should be
followed. Technically, they can also refer the case back to another first-instance
judge, which does not seem to happen regularly.

It remains to be seen whether the lenient attitude of the ‘ulama’, who largely
support the current appeal system, will remain once the new court structure is
implemented and appeal courts are allowed to review decisions de novo. One
of the appeal court judges expressed his scepticism towards those changes.
Although he held that judicial appeal was allowed in general, the judge was
still unsure whether the introduction of an appeal court that dealt with ques-
tions of fact was in accordance with Islamic law.

4 Conclusion

The prevailing practice and the extension of the appeal courts both central-
ized control over the law. Although the individual judges retained their room
for individual ijtihad in issues not covered by prevailing practice, their inde-
pendence decreased. It was the judges at the higher courts who increasingly
determined what opinion should be followed in many matters, a result of a
long-standing process towards legal unification and centralization that began
in the early twentieth century. Typically, literature on Islamic law associates
standardization with the introduction of new forms of text, such as legal hand-
books (mukhtasar) or codified law. However, the developments in Saudi Arabia
highlight the crucial role that the organization of the judicial system plays in
shaping Islamic legal doctrine.

The interplay between the jurists’ reinterpretation of the prevalent practice
and the expansion of the appellate court system fulfilled some of the functions
of codification. It provided some form of legal stability while not requiring
judges to adhere to a single school of Islamic jurisprudence or written code. In
fact, the prevalent practice could be seen as a form of proto-codification.

The developments in Saudi Arabia also demonstrate the caution that must
be exercized when drawing conclusions based solely on theoretical writings on
ijtithad. While the ideal of Saudi jurists is unrestricted ijtihad, they recognize
that a functional legal system requires at least a certain level of legal certainty.



CHAPTER 5

Ijtihad in Court

1 Introduction

When Saudi judges write and debate questions of Islamic jurisprudence, they
almost never refer to case law. This makes it difficult to assess how the jurists’
debates are reflected in their practice in court. For a long time, information
on Saudi court practice was hard to obtain. However, with the release of thou-
sands of court decisions beginning in the mid-2010s, Saudi court practice
became more transparent. The published judgements include the transcript of
the court hearings and thereby provide detailed information on the case and
the judges’ actions.

By taking child custody as a case study, one of the most contentious areas
in the Saudi judiciary,! this chapter analyses in depth how Saudi judges under-
took ijtihad in their daily work prior to the codification of Islamic family law.
Based on the published court decisions, this chapter focuses, on the one hand,
on the ways Saudi judges approached their cases and, on the other hand, how
their decisions and arguments related to the four major schools of Islamic
jurisprudence.?

Besides the topic in its substance, there are several other reasons why child
custody lends itself very well for analysis: Firstly, we have seen in the analysis
of the debate on codification that some Saudi scholars consider child custody
one of the prime examples in which legal flexibility is necessary. Secondly,
child custody is a field of law that is especially affected by changing technology

1 It is relatively easy to identify important questions in which the judges disagreed. In an
article, Muhammad al-Sa‘idi, the head of the Islamic Studies department at the Umm
al-Qura University in Mecca, listed the most prominent disagreements of Saudi judges. See
Muhammad bin Ibrahim al-Sa‘idi, “Ishkaliyat al-taqnin wa-l-tadwin,” in Al-Nizam al-‘adl f
al-Sa‘udiyya, ed. Muhammad bin Sa‘tid al-Bashr and Manstr bin ‘Abd al-Rahman al-Haydari
(Riyadh: Markaz al-Fikr al-‘Alami, 1436/2010), 308. A similar article by Mansur bin Fayiz
al-Thubayti, a judge at the court in Tabiik, in which he presented 150 legal questions on which
Saudi judges disagree in their judgements, was made available to me by Mansar al-Haydari.
Parts of the text are available online, see www.saaid.net/bahoth/200.htm [last access:
18 March 2023]. Moreover, experienced judges and scholars usually knew which questions
were disputed among the judges in their field of interest and referred to them openly.

2 Itis sometimes argued that Islamic family law differs fundamentally from other areas of the
law in the way the law is applied. Yet, I have not found any evidence for such exceptionalism
in my study of Saudi court judgements and in my meetings with Saudi judges.
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and social norms. This has led to a growing interest in child custody among
Western scholars of Islamic law.2 Thirdly, child custody is one of the key areas
in which women’s rights and their role in society are negotiated.

The analysis of the judges’ ijtihad in court is based primarily on published
court judgments from the years 1434/2012—2013 and 1435/2013—2014 and thus
reflects the situation prior to the codification. We will discuss the impact that
codification had on custody law in Chapter 7.

2 Child Custody in Islamic Jurisprudence

2.1 Traditional Understandings of Child Custody
Islamic jurists understand child custody (hadana?*) as the fulfilment of the
child’s basic daily needs, including cooking for the child, providing it with a
safe place to sleep, and dressing and washing it.> Especially in premodern legal
discourse, hadana is deeply associated with femininity, although also men can
obtain custody for their children. Masculinity, on the other hand, is identified
with guardianship (wilaya), which, most importantly, comprises the child’s
religious and worldly education, the administration of its assets, its legal rep-
resentation, and in the case of girls, also the approval of the marriage. Custody
has to be distinguished from visitation (ziyara). If one parent is appointed as
custodian, the non-custodial parent has the right to visit the child and regu-
larly spend time with it. Classical figh books usually do not discuss visitation
rights in detail but leave their determination to local custom.®

In general, Islamic jurists understand custody not as an obligation but as
a right. Especially contemporary ‘ulama’ consider it a joint right of the child
and the custodian. According to their understanding, the child has a right to
care but cannot demand a specific person as custodian. Thus, the jurists allow
the mother to waive her right to custody only when someone else is capable

3 See, for instance, Ahmed Fekry Ibrahim, Child Custody in Islamic Law: The Best Interests of the
Child in Theory and Practice: Egypt 1517-2014 (Cambridge: Cambridge University Press, 2018);
and Nadjma Yassari, Lena-Maria Moller, and Imen Gallala-Arndt, eds., Parental Care and the
Best Interests of the Child in Muslim Countries (The Hague: TM.C. Asser, 2017).

4 Some scholars only use the term hadana for the care of children under seven, whereas
the word kafala is applied to the custody of older children. See, for example, Wajnat bin
‘Abd al-Rahim Maimani, “Li-man al-hadana?” Majalla Jami‘at 'Umm al-Qura 14, no. 27 (1424/
2003): 371.

5 See, forinstance, Al-Rasa‘, Sharh hudiid Ibn Arafa (Beirut: Dar al-Gharab al-Islami, 1993): 324.

6 See, for example, Al-Bahutl, Kashshdf al-qina‘ ‘an matn al-igna‘ (Beirut: ‘Alam al-Kutub,
1403/1983), 5:502.
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and ready to take care of the child. The parents are free to agree on custody
arrangements, which happened quite regularly throughout Islamic history.”
However, the jurists usually prohibit trading custody rights in favour of other
rights, like alimony or a khul‘ divorce.® Questions of child custody arise after
divorce but also during the parents’ marriage. Although the husband has the
right to demand his wife’s return to the matrimonial home at any time, women
often live separated from their husbands for several months or even years after
a dispute before they managed to get a divorce.

Generally, all schools of jurisprudence assign the custody of a child under
seven years to its mother, provided that she is fit and capable. According to
a famous narration, the Prophet told the mother of a small child: “You have
the right [ahagqq] [to custody] but do not marry.”? In addition to the Prophet’s
decision, the jurists argue that no one can be as gentle and caring as the child’s
mother.!° It is the mother’s odour [rik] and her kindness [futf], Caliph Abu
Bakr said, according to a widely quoted account, which make her the better
custodian.!!

When the child has reached the age of seven, the schools disagree on who
is the best custodian. The Hanafls held that a boy should be given to his father
once he is able to eat, drink, and dress himself, a period they generally associ-
ate with the boy turning seven.!? A girl, on the other hand, should remain with
her mother until her menstruation starts.!®* According to most Maliki scholars,
this ruling applies to boys, too, whereas girls should remain with their moth-
ers until they are handed over to their future husbands.'* Both Malikis and
Hanafis did not consider the opinion of the child when they allocate custody.
A child, they argued, does not know what is best for it.

Hanbalis and Shafifs, in contrast, allowed children to choose their custo-
dian at least to some degree. Most jurists in the ShafiT tradition held that a
child over seven could, independent of its gender, decide who should be the

7 See Ahmed Fekry Ibrahim’s chapter on private separation deeds. Ibrahim, Child Custody,
11-33.

8 See, for example, Ibn ‘Abidin, Radd al-muhtar, 5:258. In Chapter 6, we will discuss khul
divorce in Saudi Arabia in detail.

9 Abua Dawud, Sunan Abt Dawad, 3:588 (Nr. 2276).

10  See, for instance, Ibn Qudama, Al-Mughni, 11:414.

11 Ibn Mansar, Kitab al-Sunan (Mumbai: al-Dar al-Salafiyya, 1403/1982), 3:139 (Nr. 2272).

12 Ibn ‘Abidin, Radd al-muhtar, 5:267.

13 Al-Quduarl, Mukhtasar al-Qudurt fi figh al-hanafi (Beirut: Dar al-Kutub al-Tlmiyya,
1418/1997), 174

14  Muhammad bin Bashir al-Shaqafa, Al-Figh al-maliki fi thawbihi al-jadid (Damascus: Dar
al-Qalam, 1432/2011), 4:594.
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custodian.’® The jurists based their reasoning on another hadith. According
to this narration, the Prophet told the child of divorced parents, “This is your
mother, and this is your father. Take the hand of one of them as you like.”’6 The
majority of Hanbali scholars only allowed boys to choose. Girls, on the other
hand, had to remain with their fathers until their marriage.!” The Hanbali
jurists gave two main reasons for this distinction: firstly, the father was more
capable of protecting the girl, and secondly, it was the father who would marry
the girl off to her future husband.!®

While the child’s well-being was of prime importance for the jurist, most
schools of Islamic jurisprudence expressed their perception of the best inter-
ests of the child in categories along gender and age. Only the Shafi1school gave
older children of both genders the right to choose their custodian. None of the
schools left much discretionary power to the judge to consider the child’s best
interests on an individual basis.

2.2 The Best Interests Principle
2.2.1 Islamic Custody Law in Arab Countries Today
The custody regimes of the first legislation on family law in the Arab legal sys-
tems were influenced by Hanafi rulings, a result of the Ottoman patronage of
the school. Most laws stipulated strict age limits to determine the parents’ cus-
tody rights. Beginning in the second half of the twentieth century, the inflex-
ibility of these regimes led women’s rights groups in several Middle Eastern
countries and international organizations to lobby for reforms.!®

Lawmakers reacted mainly by extending the mother’s period of custody
instead of rethinking custody rules more generally. In Syria, for example, the
age limit for the mother’s period of custody was raised in 2003 from nine to
thirteen years for boys and from eleven to fifteen years for girls.2% Similarly, in
Egypt, the limit was raised to fifteen years for both genders in 2005.%!

15  Al-Shirbini, Mughni al-muhtaj ila ma‘rifat ma‘ani alfaz al-minhaj (Beirut: Dar al-Kutub
al-Tlmiyya, 1421/2000), 5:198.

16  Muhammad Nasir al-Din al-Albani, Sahih Sunan al-Nasa’t (Maktabat al-Ma‘arif li--Nashr
wa-l-Tawzl', 1419/1998), 2:502.

17 Ibn Qudama, Al-Mughni, 11:415-18.

18 Ibid., 11:418.

19  In Egypt, one of the laws that extended the custody of mothers was popularly known as
“Jihan’s law,” referring to former president Sadat’s wife, who was one of the most influen-
tial figures in the Egyptian feminist movement. See Jasmine Moussa, “Egypt,” in Yassari,
Moller, and Gallala-Arndt, Parental Care, 11.

20  Article 146 of the Syrian 1953 Law of Personal Status (Qanun al-Ahwal al-Shakhsiyya),
amended by Law 18 of 2003.

21 Egyptian Law Nr. 4 of 2005 (Qantn Raqm 4 li-Sanat 2005 bi-Sha'n Sinn Hadanat al-Saghir).
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Other countries introduced more flexibility. In Iraq, for instance, the child’s
father is generally awarded custody once the child reaches the age of ten, but
the judge can prolong the custody of the mother when he considers this to be
in the best interests of the child.?? Some legislatures refer exceptionally to the
child’s best interests in order to expand the judges’ discretionary powers and
allow them to deviate from the law in exceptional cases.?2 However, in most
countries of the region, the best interests of the child still do not serve as the
paramount principle for the allocation of custody.

2.2.2 The Focus on the Child in Islamic and Contemporary
Western Jurisprudence

In European and North American jurisprudence, the focus on the child and the
consideration of its best interests are considered one of the most important
achievements in family law in the last fifty years. For long periods in European
legal history, the focus in child custody was on the parents. In Germany, for
instance, the allocation of child custody was linked to the circumstances of the
parents’ divorce. In case one parent was believed to have caused the divorce,
the child was given to the other parent.2* Beginning in the 1950s and ‘6os, the
focus of German law shifted. The individual interests of the child, including
the relationship with its parents, were increasingly taken into consideration
on a case-by-case basis.?% In the US, a similar development could be witnessed.
Until the 1960s, a mother could lose custody of her children if she was deemed
to have caused the divorce.?6 Today, US law recognizes the best interests of the
child as the universal standard for the allocation of child custody. In interna-
tional law, the 1989 UN Convention on the Rights of the Child shifted the focus
away from the child’s mere protection to the consideration of its best interests.

However, the best interests standard remains ambiguous; it is, as one critic
noted, a “vague platitude”” and not a legal or scientific standard. The absence
of any objective criteria opens up a window for gender biases, speculations,

22 Article 57, paragraph 4 of the 1959 Iraqi Law of Personal Status (Qanan al-Ahwal
al-Shakhsiyya).

23 Nadjma Yassari, Lena-Maria Moéller, and Imen Gallala-Arndt, “Synopsis,” in id., Parental
Care, 330.

24  Wapler, Friedericke 2015. Kinderrechte und Kindeswohl. Tiibingen: Mohr Siebeck, p. 38.
However, some exceptions to the law already existed at the time that allowed the judges
to consider the child’s best interests, see Schwoerer, Julius 1953, Die Rechtsprechung des
BGH zu § 74 EheG. JuristenZeitung 8 (1/2), pp. 15-19, 16.

25  Friedericke Wapler, Kinderrechte und Kindeswoh! (Tiibingen: Mohr Siebeck, 2015), 253.

26  Linda Elrod, and Milfred Dale, “Paradigm Shifts and Pendulum Swings in Child Custody:
The Interests of Children in the Balance,” Family Law Quarterly 42, no. 3 (2008): 391.

27 Andrea Charlow, “Awarding Custody: The Best Interests of the Child and Other Fictions,”
Yale Law & Policy Review 5 (1986): 290.
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and subjective value judgements.?8 As another author highlighted, the best
interests standard can, among other things, disadvantage people with disabili-
ties in custody disputes since they are often categorically considered unsuit-
able for childcare.??

In contrast to Europe and the US, the focus of Islamic jurists was always on
the child and not on the parents. The Hanbali jurist Ibn Qudama, for example,
wrote that the primary goal of child custody was the realization of the child’s
well-being.3° Instead of granting the judge the power to determine what is best
for each child individually, the jurists developed the general custody regime
discussed earlier. In most jurisprudential writings, the judges are not called to
depart from established rulings if these conflict with the child’s best interests.

Some twentieth-century Saudi scholars also first looked at the established
rulings before turning to the individual child. For instance, in a fatwa on the
custody of two older girls, Muhammad bin Ibrahim (d. 1969) referred to the
classic Hanbali opinion without further debate and granted the father custody.
Like in all of his other published letters and fatwas on child custody, he did
not inquire about the children in question. However, he put his ruling under
the condition that no harm is inflicted upon them by the father or his living
circumstances.3!

2.2.3 The Saudi Approach to the Best Interests of the Child

The vast majority of contemporary Saudi ‘ulama’ have become sceptical of the
major schools’ rigid custody rules and used the writings of Ibn Taymiyya and
his student Ibn al-Qayyim to develop a focus on the child’s best interests on an
individual basis. On the question as to whether a seven-year-old boy should be
allowed to choose his custodian, Ibn Taymiyya replied,

No general judgement can be made about a father or a mother. It cannot
be said that every father is better for the boy. And not every mother is bet-
ter for him than the father, some fathers are better, and some mothers are
better. In one situation, the father might be better, and in [another] situ-
ation, the mother might be better. None of them can be determined.3?

28 Richard Warshak, “Parenting by the Clock: The Best-Interest-of-the-Child Standard,
Judicial Discretion, and the American Law Institute’s ‘Approximation Rule,” University of
Baltimore Law Review 41, no. 1 (201): 105.

29  Michael Lanci, “The Child’s Best Interests? Rethinking Consideration of Physical Disabil-
ity in Child Custody Disputes,” Columbia Law Review 118, no. 3 (2018): 914.

30  Ibn Qudama, Al-Mughni, 11:418.

31 Al-Qasim, Fatawa wa-ras@’il, 11:219.

32 Ibn Taymiyya, Majmi‘at al-fatawa, 34:121—22.
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Ibn Taymiyya argued that the reason why custody rules should be understood
flexibly lies in the Islamic revelation:

It must be noted that God does not provide a general provision [nrass
‘amm] that categorically favors one parent. And the scholars agree that
none of them can categorically be assigned [custody].33

Later, Ibn al-Qayyim elevated the best interests of the child as one of the guid-
ing principles in his reasoning on child custody. When asserting the effects of
one parent’s change of domicile, he wrote,

As you can see, there is no textual evidence [dalil] for these views that
can be relied on. The proper way is to look and pay attention to the child
and consider what is best for it and suits it regarding a change of domi-
cile. What is better and safer for the child prevails. This applies as long
as the leaving parent does not intend to hurt the other by taking the
child away.34

‘Abd al-Rahman bin Nasir al-Sa‘di (d. 1957) was especially known among
his contemporaries for his excellent knowledge of Ibn Taymiyya and Ibn
al-Qayyim, whose books are said to have been the most consulted ones in
his library.3% Thus, it is little surprising that their influence can be seen in Ibn
Sa‘d1’s reasoning on child custody. One of his fatwas illustrates his focus on the
best interests of the child:

Q 5: Who has custody of a girl when she is over seven?

A: The predominant [mashhiir] [opinion] in the school [is]: it is her
father. And the second account [in the school is]: it is her mother, pro-
vided both [parents] fulfil the required [conditions]. If one of them lacks
the requirements for custody of the child or does not fulfil the child’s
best interests [yaslahuhu], custody is taken away and is given to the
other [parent]. What is considered when given preponderance [tarjih]
over [one of the] two opinions: it is looked at the best interests [maslaha]

33  Ibid, 34u132.

34 Ibn al-Qayyim, Zad al-maad fi hadi khayr al-ibad (Cairo: Dar al-Afaq al-‘Arabiyya,
1428/2007), 4:1433.

35  Abdul Hakim al-Matroudi, The Hanbalt School of Law and Ibn Taymiyyah (London:
Routledge, 2006), 164.
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[of the child]. The child stays with whom its best interests are [fulfilled],
because, in this matter, it is [only] looked at the best interests of the child
[maslahat al-mahdin).36

Ibn Sa‘di gained significant influence in Saudi Arabia, most notably through
his pupils, who later occupied key positions in the religious establishment.
When Ibn Baz was asked about the custody of a five-year-old girl, his teacher’s
influence can be noticed. Ibn Baz refrained from giving an abstract answer,
even though all four schools agreed that the mother has custody of a girl under
seven years. Instead, he replied,

This is a matter of disagreement between the scholars. It depends on the
spouses’ disagreement. Perhaps this [one] is qualified, and this [one] is
not. In any case, the court will look [into this matter].3”

Prior to codification, Saudi judges explicitly stated in their verdicts that the
best interests of the child were the guiding principle for their decisions.3®
A judge in H&'il, for instance, referred to Ibn Taymiyya’s argument that no gen-
eral statements about mothers or fathers could be made.3? Other judges quote
Ibn al-Qayyim in order to legitimize their use of the best interests standard. For
some judges, the best interests standard seemed so well established that they
refer to it without further explanation. A judge in Qilwa, for example, wrote in
his verdict,

Custody is for the protection of the child and the realization of what is in
its best interests. The best interests of the child have to be respected, and
these differ with the different situations and people.*°

36  ‘Abd al-Rahman bin Nasir al-Sa‘di, Al-Fatawa al-sa‘diyya (Riyadh: Maktabat al-Maarif,
1402/1982), 553-54-

37  Recording of Ibn Baz. Available on www.binbaz.org.sa/noor/3016 [last access: 23 Feb-
ruary 2023).

38  Appeal court judge Hamd al-Khudayri, however, argued that the judges generally “follow
the views of the school [‘amal bi-l-madhhab]” If a judge concludes that another legal
opinion realizes the child’s best interests, al-Khudayri wrote in a 2010 article on judicial
procedure in family matters, he could depart from the established teachings. See Hamd
bin ‘Abd al-‘Aziz al-Khudayri, “Al-Ijra’at al-qad@’iyya fi -mushkilat al-zawjiyya,” Majallat
al-Adl 45 (1431/2010):137.

39 Jeddah General Court, decision Nr. 34253916 (27.6.1434/08.5.2013).

40 Qilwa General Court, decision Nr. 3475176 (8.4.1434/19.2.2013).
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In 2012, the Saudi High Court issued a decision according to which “the assign-
ment of custody follows the best interests of the child."* One year later, the
Higher Judicial Council directed a statement to the judges highlighting the
importance of the child’s best interests in custody matters:

The honourable judges in the courts have to consider the situation of the
child and its best interests when giving custody to one of the parents.
They have to verify and take seriously what one parent accuses the other
of concerning his or her suitability for custody. This aspect has to be given
preference, concern, and attention when dealing with cases like that.*

Like in Western jurisdictions, the way the best interests of the child are under-
stood largely depended on the judges’ assessment of the situation.

3 Ijtihad in Practice

31 Individual Ijtihad within and outside School Boundaries

3.1.1 The Scope for Individual Ijtihad in Custody Cases

In their reasoning, Saudi judges referred to the best interests standard on
two levels: Firstly, in some legal questions, it opened up a space for individ-
ual ijtihad that allowed the judges to choose between different views freely.
Secondly, in other questions, it allowed the judges to legitimize a prevailing
practice that deviated from established teachings or even challenged a widely
recognized premodern consensus (ijma°).

Let us first look at how references to the best interests of the child allowed
for individual ijtihad. Child custody was one of the areas of the law without a
comprehensive prevailing practice. Nevertheless, even if the judges were not
bound to a particular school or prevailing practice, there were clear boundar-
ies that limited their ijtihad. In the last chapter, we saw that an ijtihad is only
valid when it does not contradict the jurists’ consensus. However, it is impor-
tant to keep in mind that the consensus itself is sometimes disputed among

41 Decision of the High Court, Nr. 33/3/3 (1.5.1433/24.3.2012), printed in Markaz al-Buhuth,
Al-Mabadi wa al-gararat, 197.

42 Decision of the Higher Judicial Council Nr. 279/2/34 (5.6.1434/16.4.2013), printed in the
circular letter to the courts by the minister of justice Nr. 376/T (15.7.1434/25.5.2013);
A copy of the circular letter is in possession of the author. A Judge in Jeddah also quoted
the Council’s decision, see Jeddah General Court, decision Nr. 34383118 (confirmed by the
Mecca Court of Appeal on 7.7.1435/7.5.2014).
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premodern ‘ulama’ and regularly challenged by contemporary Saudi jurists:
“There is not ijma‘ about ijma‘,"*3 as Benjamin Jokisch put it.

In custody cases, the scope for individual ijtihad largely depended on the
child’s age. Regarding children under the age of seven, premodern ‘ulama’
agreed that the mother should be their custodian, provided she fulfils the nec-
essary requirements. In these cases, Saudi judges held that the mother’s cus-
tody is in the best interests of the child und usually referred directly to the
consensus in Islamic jurisprudence on this question. A typical reference was
made to Ibn Qudama, who wrote that he did not know of any disagreement.*+
Other judges quoted the Prophetic account according to which a mother gets
custody as long as she does not marry without referring to any figh books.

3.1.2 Free Ijtihad in Custody Cases Involving Children over Seven

There was generally more room for individual ijtithad when children reached
the age of seven. The judges rather deliberately chose a solution among the dif-
ferent existing opinions. Although all schools have developed a predominant
(mashhur) opinion, there is still a significant plurality of opinions even inside
every school. This heterogeneity allowed Saudi judges to follow their personal
understanding within or beyond the rulings of any given school.

Interestingly, the Hanbali scholars are particularly divided on the issue of
custody for older children. Ibn al-Qayyim stated that besides the mainstream
opinion that a boy over seven could choose his custodian, two other opinions
(riwayat) exist: the first opinion grants custody to the father; the second to the
mother.*5 Moreover, disagreement exists also on the question of the custody of
a girl over seven. In addition to the mainstream opinion, according to which a
girl over seven is given to her father, Hanbali jurists also argued that a girl could
stay with her mother until puberty or could choose her custodian.#é Thus, the
Hanbali school alone offers the judges a broad range of options. Considering
that the other schools of law present a similar multitude of options, a judge
has almost unlimited possibilities to allocate custody while staying within the
discursive boundaries of the Islamic legal tradition.

43  Benjamin Jokisch, “Ijtihad in Ibn Taymiyya’s Fatawa,” in Robert Gleave, Eugenia Kermeli,
eds., Islamic Law: Theory and Practice (London: LB. Tauris, 1997), 126.

44  See, for example, the decision of an unknown court in ‘Asir Province, decision Nr.
34258488 (3.7.1434/13.5.2013); Ibn Qudama, Al-Mughni, 11:413.

45 Ibn al-Qayyim, Zad al-ma‘ad, 4:1436.

46  Ibid.
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However, the plurality of Islamic jurisprudence was not reflected in the
Saudi judges’ decisions on the custody of boys over seven. In such cases, the
judges simply applied the mainstream Hanbali opinion. Provided that both
parents are equally suitable for custody, they let boys choose their custodian,
assuming that a boy over seven would know which parent is best for him.

The judges considered this an expression of the best interests standard.
Typically, they made no further references to figh books but briefly mentioned
the Prophetic account. For instance, a judge from Riyadh wrote,

Given what has been presented as claim and response, the boy’s choice to
stay with his father and the hadith of Abt Hurayra, according to which a
woman came to the Prophet and ... the Prophet said, (This is your father,
and this is your mother. Take the hand of one of them as you like. He took
his mother’s hand, and she left with him), narrated by Aba Dawud and
al-Nasa’1, I dismissed the plaintiff’s claim.4”

When it comes to the custody of girls over seven, the judges exercized their
freedom of ijtihad more extensively. In none of the available court decisions
did the judge simply follow the Hanbali mainstream opinion. Some judges
even openly dismissed the Hanbali school.

In other cases, the deviation from the Hanbali school’s mainstream opinion
was more subtle. For instance, a judge in Medina referred to a lesser-known
account of Ahmad bin Hanbal, according to which a girl should stay with her
mother until she marries.*® In his verdict, the judge wrote,

[Regarding] a girl over seven, Imam Abu Hanifa and Malik, and Ahmad
[bin Hanbal] according to an account, stated that the mother gets cus-
tody until [the girl] marries or her menstruation starts because she can-
not choose, and she cannot be separated [from her mother]. The mother
gets custody in the same way as [if the girl were] under seven.*®

Another judge in Medina explicitly deviated from the majority view in the
Hanbali school. In his verdict on the custody of a ten-year-old girl, he argued,

47  Riyadh General Court, decision Nr. 34209331 (8.5.1434/20.3.2013).

48  InChapter 2, we saw that Ahmad bin Hanbal often presented several opinions on an issue
without stating his personal preference.

49  Medina General Court, decision Nr. 34205797 (5.5.1434/17.3.2013).
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According to the [Hanbali] school, a girl is with her father when she is
over seven. It seems to me that there is no specific provision like this
for a girl. [An older girl] is not excluded from the general account of the
Prophet (You have the right to custody but do not marry). A girl at this age
needs her mother more than ever before.>°

Other judges elaborated more extensively on the different opinions in Islamic
jurisprudence and mixed them with their personal views on femininity and
motherhood. For instance, a judge in al-Ahsa’ carefully listed the mainstream
opinions of the four schools before deciding that the Maliki opinion was pref-
erable in the given case. In the verdict, it says,

The two girls are over seven years old. The scholars are in disagreement
about which parent gets custody of a girl that age. The Hanafis and the
Malikis hold the opinion that the mother gets custody of a girl over seven.
However, they disagree on the time: according to the Hanafls, until her
puberty, according to the Malikis, until she is given to her husband. This
view preponderates [yatarajjahu] in my opinion because the mother
is closer to her [daughter] than her father. The mother is the one who
teaches her useful female matters [umur al-nisa’]. She is the one who is
with her until her puberty and teaches her the rules and manners that
are connected to that, provided that the mother does not marry, because
of the account of the Prophet (You have the right to custody but do not
marry). This generally [applies] to boys and girls. In contrary, the Shafi1
school allows [the girl] to choose like the boy, and the Hanbalis [give]
custody to the father at the mentioned age. Based on all that has been
presented, I decided to give the custody of the mentioned two girls to her
mother until they marry.5!

Notions of femininity and motherhood were frequently used to justify that a
girl should stay with her mother. Women were thereby granted more rights
than in premodern Hanbali law. The reason for this is the Saudi jurists’ under-
standing of puberty. For Saudi judges, puberty necessarily demands knowledge
of a new set of rules and social codes. The judges held that it was the mother
who could best understand the transformation of a girl's body. Whereas pre-
modern Hanbali scholars worried more about the girl’s physical safety and

50  Medina General Court, decision Nr. 34249215 (24.6.1434/5.5.2013).
51  Al-Ahsa General Court, decision Nr. 34339018 (confirmed by the Court of Appeal of the
Eastern Region on 7.6.1435/8.4.2014).
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thus gave custody to the father in order to protect the child from possible phys-
ical dangers, Saudi judges were more concerned with the child’s psychological
well-being.

The notion of the nuclear family increasingly played a role in the judges’
reasoning. Some judges considered the relationship between the child and its
siblings in their decision making, an aspect that is largely absent in premodern
figh literature. A judge in Medina, for instance, argued that it would be best for
the girl to stay with her older siblings, who lived with their mother. In order to
stay within the boundaries of the Hanbali school, he quoted a commentary on
al-Bahutr’s (d. 1641) Al-Rawd al-murbi‘by the Najdi scholar ‘Abd al-Rahman bin
Qasim (d. 1972). In his verdict, the judge wrote,

Itis best for the girl to stay with her sister [name] and her brother [name],
and itsaysin [Ibn Qasim’s] Hashiyyat al-rawd al-murbi‘(7/162): The major-
ity of scholars give preference to the mother [in case of an older girl],
and this is the school of Abii Hanifa, and what Malik says. Ibn al-Qayyim
states: This is the most popular opinion of Ahmad [bin Hanbal] and
the right [opinion], considering the textual evidence. Because of this,
I decided: Firstly, to dismiss the [father’s] claim for custody of [name of
the older sibling] and [name of the older sibling] because they are grown
up. Secondly, I decided to grant the mother custody of [name of the girl].52

The disagreement among Hanbali scholars thus allowed the judges to refer to
the siblings’ relationship without explicitly declaring it a criterion for the allo-
cation of custody.

3.1.3 The Suitability of the Potential Custodian

The judges only undertook individual ijtihad if they considered both parents
equally suitable for custody. Even if a child was allowed to choose its custodian,
it could not select a parent that was not considered suitable. Only then, the
judges regarded the child’s choice to be in its best interests. In an important
decision, the High Court stated, “The minor (al-gasir) cannot choose the hand
of the one who does not protect and suit him.”53

52 Medina General Court, decision Nr. 34193383 (21.4.1434/4.3.2013). Interestingly, earlier
in his commentary, Ibn Qasim wrote that Ibn al-Qayyim’s view was not the authorita-
tive Hanbali opinion. See ‘Abd al-Rahman bin Muhammad al-Qasim, Hashiyat al-rawd
al-murbi‘ sharh zad al-mustaqni‘ (N.p, 1397/1977): 7:162.

53  Decision of the High Court Nr. 6.3.2 (28.2.1432/3.2.2011), printed in Markaz al-Buhuth,
Al-Mabadi wa al-gararat, 197.
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Over the centuries, the ‘ulama’ established several requirements (shurit)
for custodians, some of which are disputed between the schools. While some
of the requirements should ensure the child’s physical safety, others are an
expression of the jurists’ understanding of a proper Islamic upbringing. The
Saudi judges’ approach to these requirements reflected their broad under-
standing of the best interests of the child. Whereas most figh books carefully
distinguish between the different requirements, the judges simply spoke of the
custodian’s suitability (salahiyya).

A potential custodian’s suitability only became relevant when the other
party questioned it. According to the published decisions, the parties’ allega-
tions were manifold and included physical violence, bad treatment, or neglect
of the children. In case there was doubt about the suitability of a custodian,
the judges inquired whether the living circumstances were generally suitable
for children. If the judge was not satisfied with the answer, he could order
the court administration to visit the home of a potential custodian.>* For the
judges, a good living environment was not only determined by the available
space but, in the case of girls, also by the availability of a mahram>® to ensure
the girl’s freedom to move. As the judges expect girls to only leave the house in
the company of a mahram, they believe living in an all-female household may
be disadvantageous for them.

Other allegations regarded the children’s moral well-being. For example, in
one court case from Riyadh, a father complained that the mother of his three
children had installed satellite Tv and thereby made “immoral” programs,
including songs and movies, accessible to them. Furthermore, he invoked her
immoral lifestyle, accusing her of going out late at night and sleeping through-
out the day. As a result, the mother would disregard her religious duties, not
pray, and thus could not supervise the children’s religious duties.>¢

The judges also considered behavior that was technically legal in Saudi
Arabia but generally disapproved by Islamic jurists. For example, some judges
considered smoking, although allowed by Saudi law, a reason why a person
should not be granted custody. Even if it could not be proven that the parent

54 For example, this happened in a case in Jeddah, see Jeddah General Court, decision
Nr. 34253916 (27.6.1434/8.5.2013).

55 A mahram is every male person with whom the girl is not legally allowed to conclude a
marriage, most importantly, the male members of the nuclear family. Many Saudi families
still require women to be accompanied by a mahram whenever they leave the house.

56  The father, however, could not prove his allegations. Since it is not obligatory to do the
prayers in a mosque, it was very difficult for the judge to assess whether the mother
neglected praying when she was at home. Riyadh General Court, decision Nr. 34172423
(25.3.1434/6.2.2013).
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smoked in front of the children, smoking nevertheless was seen as a health
risk for children.5? Likewise, a judge from Yanbu' regarded a father’s opposition
to vaccination as a reason to withhold custody. The father admitted in court
that he had not vaccinated the children because he believed that it would
harm them.>8

The published court judgments show that the judges mostly respected
female employment. Working mothers, however, pose a challenge to the
judges’ child-centered approach. Even though the judges held that female
employment generally did not violate the child’s best interests, they feared that
a working mother had no time to care for the child appropriately. During
the trial, the judges usually inquired about the parent’s exact working hours. The
mother’s employment was less problematic when the parents cooperated to
ensure the child’s care. For example, according to a published case from
Jeddah, the mother drove her two boys to school in the morning before she
went to work. Her ex-husband later picked them up, and the boys usually spent
the afternoon with their father. On her way back home from work, the mother
stopped by her ex-husband’s house and took the boys back to her home. The
arrangement was accepted as suitable by the court.5?

In other cases, the children stayed with their grandparents during their
mother’s working hours. Women often moved back to their parents when they
divorced, since living alone as a woman is uncommon. This made it easier for
women to work, since the child could stay at home with its grandparents.

The judges’ acceptance of female employment might also have been
influenced by the government’s efforts to include more women in the work-
force. “Vision 2030” ranks women’s contribution to the labor market as one
of the most important steps towards a non-oil-dependent economy. By 2030,
30% percent of the labor force was supposed to be female. However, in 2015,
only 20.2% of working-age women participated in the labor force, compared
to 77.8% of all men.60

57  Nayif bin Ahmad al-Hamd, “Working paper for the conference ‘Intiqal Haqq al-Hadana fi
Daw’ Mutaghayyirat al-‘Asr’ [ Transferring the Right to Custody in the Light of the Changes
of the Century] at the Imam Muhammad bin Sa‘tid Islamic University in Riyadh on the
23.10.1433/10.9.2012,” (1433/2012), 15.

58  Yanbu‘ General Court, decision Nr. 33656540 (confirmed by the Medina Court of Appeal
on 26.4.1435/27.2.2014).

59  See Jeddah General Court, decision Nr. 34272410 (confirmed by the Mecca Court of
Appeal on 28.1.1435/2.12.2013).

60 See Sana Naseem, and Kamini Dhruva, “Issues and Challenges of Saudi Female Labor
Force and the Role of Vision 2030: A Working Paper,” International Journal of Economics
and Financial Issues 7, no. 4 (2017).
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3.1.4 Restrictions by the Rules of Evidence

The judges’ interference in the parents’ personal life was limited by the strict
rules of evidence in Islamic jurisprudence. In many cases, the judges were not
allowed to consider the parents’ lifestyle in their legal reasoning because the
raised allegations could not be proven.

According to Islamic jurisprudence, the burden of proof lies on the plaintiff.
If the plaintiff cannot provide evidence for the wrongdoing, the judge is gen-
erally not allowed to consider the allegations. Because the majority of allega-
tions in custody cases refer to actions that took place inside the private sphere,
they are especially difficult to prove. Moreover, close relatives and spouses are
believed to potentially follow their personal interest (tahmiyya) in their testi-
mony and are considered less credible. For instance, the testimony of one of
the parties’ father is usually not accepted as evidence.!

Even if witnesses are admitted, the judge could demand that their integ-
rity (‘adala) be verified.62 The plaintiff then has to call two more witnesses,
who testify on the integrity of the primary witnesses. This process is known
as tazkiyya.%® For instance, in one case from H&'il, a mother demanded cus-
tody of her six-month-old daughter, who stayed with the child’s father. The
judge asked the mother to provide proof for her suitability. She presented two
witnesses that testified; however, the judge demanded that the witnesses be
checked for their credibility. Subsequently, the mother named two more wit-
nesses that testified on the credibility of the primary witnesses. Likewise, dur-
ing a court trial in T2’if, a father questioned the integrity of two witnesses who
had testified in favor of the mother. The mother then presented another two
witnesses to confirm the integrity of the primary witnesses.6

61  Wahba al-Zuhayli, Al-Figh al-islami wa-adillatuhu (Damascus: Dar al-Fikr, 1418/1997),
8:6041. Ibn al-Qayyim, however, challenged this view and accepted the testimony of the
father in favor of his son.

62  Decision of the Higher Judicial council Nr. 102/3 (7.2.1425/29.3.2004), printed in Markaz
al-Buhuth, Al-Mabadi’ wa al-qararat, 549.

63  Agrama described tazkiyya as “one of many well-developed techniques of moral inquiry
and criticism that were characteristic of the Shari‘a and that were meant to secure and
maintain various virtues found in multiple aspects of life, and that were, in fact, central
to the Shari‘a’s very foundation.” He argued that the disappearance of such techniques
of moral inquiry was one of the key developments in Egyptian legal history during the
twentieth century. See Hussein Ali Agrama, Questioning Secularism (Chicago: University
of Chicago Press, 2012), 54-59. One lawyer told me that the witnesses’ moral integrity and
the oral testimony still play a crucial role his practice at Saudi courts.

64  Ta'if General Court, decision Nr. 3560949 (confirmed by the Mecca Court of Appeal on
7.6.1435/8.4.2014).
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The judges seemed less concerned with the custodian’s integrity than with
the integrity of the presented witnesses, provided there was no immediate
harm to the child. In their judgements, the judges refrained from explicitly
discussing the custodian’s moral and religious integrity. For the majority of
‘ulama’, integrity is one of the essential requirements for custody. However,
Ibn al-Qayyim argued that the custodian’s bad integrity could not lead to a
loss of custody, as this would reduce the number of possible custodians and
put hardship on the Islamic community as a whole. Moreover, he referred to
the Prophet and his companions, who apparently did not withdraw custody
because of the custodian’s immoral behaviour.6>

Due to the absence of published case law, the situation is even less clear
when it comes to the custodian’s religious affiliation. Non-Muslims are gener-
ally not considered moral (‘adil) in premodern Islamic jurisprudence.®¢ The
‘ulama’ agreed that a non-Muslim mother could not have custody of her
Muslim children once they become conscious (‘agala) of their religion. Some
Hanbali scholars went even one step further and did not grant custody to
non-Muslim mothers at all.6”

3.2 The Institutionalized Use of Minority Opinions

3.2.1 The Mother’s Remarriage

In their decisions, the judges not only departed from the majority opinion
in the Hanbali school in their individual ijtihad but often also established a
prevailing practice that deviated from the consensus between all four schools.
One example of this is the question of the mother’s remarriage during her
period of custody.

According to the mainstream opinion in all four major schools, a divorced
mother forfeits custody of her children if she marries again. Already in the
tenth century, the Shafi‘7 jurist Ibn al-Mundhir (d. g30) wrote that the ‘ulama
had agreed on this position.58 The jurists’ agreement is not surprising, given
that a prophetic hadith explicitly excluded married mothers from custody. In
addition to the Prophet’s decision, the ‘ulama’ also referred to the mother’s
marital obligations towards her new husband. The jurists understood marriage
as a synallagmatic contract: in return for alimony, the wife has to devote her
full attention to the husband. If the mother remarried, the scholars argued, she
would lack the time to properly care for her children due to her obligations

65  Ibn al-Qayyim, Zad al-ma‘ad, 4:1432.

66 Ibid.

67  Al-Bahuti, Kashshaf al-qina’, 5:498.

68 Ibn al-Mundhir, Al-ljma‘ (Ajman: Maktabat al-Furqan, 1420/1999), 112.
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towards her new husband. The Hanbali jurist Ibn Qudama even compared the
remarried mother to a slave.9

Moreover, the scholars feared that the stepfather could potentially harm
the children. Many ‘ulama’ thus differentiated whether the mother marries
a mahram of the child or a “stranger” (ajnabi).”® A relative is per se consid-
ered gentle and caring to the child and is thus not seen as a danger to it. Until
today, most family laws in Arab countries follow the Islamic jurists’ consensus.
Hence, a mother usually loses custody of her children when she marries a man
who is not a close relative of the child.”

However, the consensus among early Islamic scholars was not as clear-cut
as Ibn al-Mundhir described it. According to Ibn Qudama, Ahmad bin Hanbal
made a significant exception to the general rule: he held that a girl could remain
with her mother until she turns seven, regardless of the mother’s marital status.”
However, Ahmad bin Hanbal’s opinion was not accepted by subsequent scholars
in his tradition. The Hanbali jurist al-Mardawi (d. 1480) stated in his influential
Al-Insaf, which lists the different opinions in the Hanbali school, that the school’s
jurists almost unanimously refused custody to a remarried mother.”

Ibn al-Qayyim disagreed with the mainstream opinion in his school.
Whereas his teacher Ibn Taymiyya followed the classic Hanbali opinion and
maintained that a remarried mother would lose custody of her children,”* Ibn
al-Qayyim referred to the children’s best interests. He cited an account accord-
ing to which the Prophet granted a woman custody of her nephew even though
she was married to a non-relative of the child. Ibn al-Qayyim came to the con-
clusion that the new husband would have the right to choose whether his wife
could keep custody of her children from her previous marriage. He wrote,

If the [new] husband wants [his wife to have] custody [of her children]
and wants the child to stay with him in his household, [she does] not
lose custody. This is the correct [opinion], and it is based on legal theory

69 Ibn Qudama, Al-Mughni, 11:421.

70  See, among many others, the great Hanafi scholar al-Nasafi. Al-Nasafi, Kanz al-daqa’iq
(Beirut: Dar al-Basha’ir, 1432/2011): 311.

71 Yassari, Moller, and Gallala-Arndt, “Synopsis,” 340. There are, however, exceptions. The
Iraqi legislator, for example, allowed judges to assign custody to the remarried mother if
they are convinced that this was in the best interests of the child. See Ahmad al-Kubaysi,
Al-Wajiz fi sharh qanun al-ahwal al-shakhsiyya wa-tadilatuhu (Baghdad: Maktabat
al-Sanhuri, 2015), 315-16.

72 Ibn Qudama, Al-Mughni, 11:421.

73 Al-Mardawi, Al-Insaf fi ma‘rifat al-rajih fi al-khilaf (N.p., 1375/1956), 9:424.

74  Ibn Taymiyya, Majmu‘at al-fatawa, 34:107.



132 CHAPTER 5

[al-asl]. The loss of custody because of remarriage is a consideration of
the husband’s right since the woman'’s care of someone else’s child spoils
his enjoyment of her and makes life with the woman harder for him.
It could lead to conflicts of affection and compassion between them.
Because of that, it is the husband’s right to forbid her to [do] that and
concentrate on his rights. Thereby, the child’s best interests are neglected.
If, [however], the husband persists [that the child stays with him] and
demands this and takes care of it, then the cause [mafsada] that led to
the loss of custody is eliminated. This is legal and has effects. It shows that
the loss of custody because of remarriage is not God'’s right [haqq Allah]
but the right of the husband, the child, and its relatives. If the owner of
the right agrees, it is permissible.”

However, Ibn al-Qayyim’s argumentation also did not resonate among sub-
sequent Hanbalil scholars. The late medieval jurist al-Bahuti (d. 1641), for
instance, emphasized that there could be “no custody for a [woman] who mar-
ried a stranger [ajnabi] because of the Prophetic hadith, even if the [new] hus-
band agrees.”’6

3.2.2 The Saudi Jurists’ Approach to Remarriage

In twentieth-century Saudi Arabia, Ibn al-Qayyim’s view became popular.
Again, it was Ibn Sa‘di who promoted the departure from mainstream Islamic
jurisprudence. Although Ibn Sa‘di acknowledged that the wife could be “occu-
pied” with her new husband and referred to the notion of the “bad stepfather,’
he eventually left the decision in the hands of the new husband. In one of his
fatwas, Ibn Sa‘di stated,

Q 4:1f she marries someone who is not related to the child [ajrnabi], does
she get custody?

A: [According to] the school: No. Correct is that, when the [new hus-
band] agrees, it remains her right because she loses her [custody] rights
in order to fulfil his [marital] rights. If he wants her [custody] rights to
remain, they remain. This is the analogy [giyas] of the school regarding
all rights.””

75 Ibn al-Qayyim, Zad al-ma‘ad, 41446-47.
76  Al-Bahuti, Al-Rawd al-murbi, 391.
77 Al-Sa‘di, Al-Fatawa al-sa‘diyya, 553.
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Prior to the codification, the prevailing practice in Saudi courts followed Ibn
al-Qayyim and Ibn Sa‘d1. The judges typically granted remarried mothers cus-
tody of their children provided that the new husband agreed.

In their decisions, most judges explicitly referred to Ibn al-Qayyim, and
sometimes also to Ibn Sa‘d1. In addition, the judges regularly pointed to the best
interests of the child. For instance, a judge from Jeddah wrote in his verdict,

In custody disputes, one has to look only at the best interests of the
child, and the best interests of the children are [realized] when they stay
together with their mother, who protects and looks after them. The [new]
husband appeared [before the court] and agreed that the children could
remain in his wife’s custody in his house. The claimant, the children’s
grandmother, is old and cannot look after them. Ibn al-Qayyim wrote
after he mentions some rulings that are derived from the narration of
al-Bara’ bin ‘Azib about the story of Hamza’s daughters: Thirdly: “If the
[new] husband wants [his wife to have] custody [of her children] and
wants the child to stay with him in his household, [she does] not lose
custody. This is the right [opinion].” Therefore, I dismissed the case.”®

Ibn al-Qayyim’s focus on the husband’s rights allowed women to stipulate their
husband’s approval in their marriage contract and remarry without risking the
immediate loss of custody of their children. According to Islamic jurispru-
dence, the spouses can grant each other additional rights in the marriage con-
tract and thereby adapt their marriage to their personal needs and wishes.”
The judges generally accepted a stipulation in the marriage contract as proof
of the husband’s approval, even if the husband later changes his mind.
However, the consent of the husband was not always sufficient. Despite the
judges’ open attitude towards the remarriage of the mother, the fear that the
stepfather might constitute a danger to the child remained. For instance, in a
case from Medina, the plaintiff, the girl's aunt, feared that the mother’s new
husband would spend time alone with the girl, which would put her in danger.

78  Jeddah General Court, decision Nr. 3441277 (18.7.1434/28.5.2013).

79  For example, Saudi women regularly stipulate in their marriage contracts that their hus-
bands have to provide them with a separate apartment instead of accommodating them
with or near the husband’s parents. Husbands, on the other hand, occasionally stipulate
that their wife stay with their families for some time after marriage. See for example Ahsa’
General Court, case Nr. 34282474 (confirmed by the Court of Appeal of the Eastern Region
0N 1.7.1435/1.5.2014).
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The judge shared the aunt’s concern, even though the aunt’s accusation could
not be proven in that specific case.8?

From the judges’ perspective, the new husband and the child should ide-
ally meet only occasionally. In a case from Ta’if, for instance, the mother had
married a man from al-Kharj, a city almost 1,000 kilometers away. The child’s
parents had agreed that the new husband would only visit the mother during
the holidays when the four-year-old daughter stayed with her father. Whereas
in other Arab jurisdictions, a woman would, in this case, lose custody of the
child, the judge in T&’if decided that the mother’s remarriage would not affect
the child at all. In his verdict, he wrote,

Custody is, in any case, the right of the child. To stay with her mother
is the best [for the child] at this age. This form of marriage does not
affect the purpose [magsud] of the mother’s custody. The loss of custody
because of the mother’s remarriage is not the marriage as such, but it is
because the husband lives with his wife and the mother is not there for
her children. This is not the case here.8!

The protocols of the court hearings show that the potential custodian’s mari-
tal status nevertheless played an important role in court. Typically, the judges
asked the parties whether they are married or not. Mothers often emphasized
in their complaints that they were married and thus had enough time to take
care of the child.

Interestingly, the parties often assumed that a remarried mother would,
in any case, lose custody. For example, in one case from Mecca, the maternal
grandmother argued that she had the right to custody because the mother had
remarried.82 At the court in Riyadh, even a Saudi lawyer assumed the mother
had lost custody rights because of her remarriage.83

Although the prevailing practice to grant remarried mothers custody of
their children was well established, not all first instance judges seemed to
support it. A judge at the court in ‘Unayza, a traditionally conservative city in
the Najd, granted the father custody of his daughter on the grounds that the
mother had remarried. When the mother took the case to the regional appeal

80  Medina General Court, decision Nr. 34205797 (5.5.1434/17.3.2013).

81  Taif General Court, case Nr. 3560949 (confirmed by the Mecca Court of Appeal on
7.6.1435/8.4.2014).

82  Medina General Court, decision Nr. 3554245 (confirmed by the Medina Court of Appeal
on 11.5.1435/13.3.2014).

83  Riyadh General Court, decision Nr. 33430026 (17.10.1433/4.9.2012).
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court, the appeal court judges asked their colleague in ‘Unayza to inquire
whether the mother’s new husband had agreed that the daughter stayed with
his wife. Furthermore, the appeal court judges demanded that the first instance
judge investigated whether it would be in the child’s best interests to remain
with her mother, especially since the girl was less than two years old. In their
letter to the first instance judge, they pointed to Ibn al-Qayyim’s legal reason-
ing and stressed that Ibn Sa‘di also shared this view. Although the appeal court
judges did not explicitly request that the judge in ‘Unayza followed their opin-
ion, the first instance judge nevertheless changed his judgement and granted
the remarried mother custody.3*

3.2.3 The Father’s Remarriage
The judges were not only concerned with the mother’s remarriage but were
also sceptical of the father’s new wife.

Premodern ‘ulama did not fear the stepmother to the same extent as the
stepfather. On the contrary, some jurists, especially from the Maliki tradition,
allowed the stepmother to take care of the child. For instance, the Maliki jurist
al-Dardir (d. 1787) wrote,

Moreover, regarding male custodians, like the father or others: there has to
be a woman with him that takes care of the child, like the [grand Jmother
or the [father’s new] wife, or the aunt.8>

Ibn Taymiyya, however, considered the stepmother almost as threatening to
the well-being of the child as the stepfather. In one of his fatwas, he argued,

If it is assumed that the father has married a second wife [darra] and
[the girl] is left with the second wife, [this] is not in her best interests but
harms or limits her well-being. [Staying with] her mother is in her best
interests and does not harm her. Therefore, her mother is given custody
in this [case].86

Ibn Taymiyya’s legal reasoning once again influenced Saudi court practice. For
example, at the court in Qilwa, a father claimed custody of his eight-year-old

84  ‘Unayza General Court, decision Nr. 3523017 (confirmed by the Qasim Court of Appeal on
27.7.1435/27.5.2014).

85  Al-Dardir, Al-Sharh al-saghir ‘ala aqrab al-masalik ila madhhab al-Imam Malik (Cairo:
Dar al-Ma‘arif, 1392/1972), 2:759.

86  Ibn Taymiyya, Majmu‘at al-fatawa, 34:133.
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daughter. The mother’s lawyer argued that giving the girl to her father would
not be in her best interest, since he was married to four wives.87 In his verdict,
the judge quoted Ibn Taymiyya's reasoning on the stepmother and granted the
mother custody.88 Whereas Ibn Taymiyya was afraid that in the context of a
polygynous marriage, the competition of the mother with a second wife could
harm the child, the judge in Qilwa understood the argument more broadly.
For him, the father’s polygynous marriage as such threatened the child’s best
interests.

Other judges did not further explain the stepmother’s negative impact on
the child. Without referring to scholarly authorities, a judge from ‘Unayza, for
instance, listed the father’s remarriage as one of the reasons why he did not
grant him custody.?? In Qatif, a judge simply wrote that the mother would bet-
ter guard the child’s best interests because she would be more compassionate
than the father’s wife.%? Again, the judges pointed to the supposedly affective
relationship between girls and their mothers. In another case from Qilwa, the
father worked as a border guard and was often away for half the month. During
this time, the girl stayed with his new wife and sometimes with the paternal
grandmother. The judge decided,

[T]here is no doubt that the mother is gentler and sincerer with her
daughter than the father’s [new] wife. It is in the daughter’s best interests
to stay with her mother, especially since the mother is a teacher.9

Women, on the other hand, could stipulate that their new husbands do not
bring children from their first marriage into the new home without their
approval.?2 Saudi judges, as we will see now, also referred to the best inter-
ests principle when they assessed the influence of new technologies on child
custody. Again, this led them away from established teachings in Islamic
jurisprudence.

87  Another interesting aspect of the case is that the father proposed reconciliation during
the trial. The mother should waive her right to alimony in return for the custody of the
daughter. Apparently displeased with the father’s proposal, the judge noted in the court
records that the father’s true wish was to avoid alimony payments.

88  Qilwa General Court, decision Nr. 3427056 (confirmed by the Mecca Court of Appeal on
2.11.1434/7.9.2013).

89  ‘Unayza General Court, decision Nr. 32379563 (23.9.1433/11.8.2012).

90  Qatif General Court, decision Nr. 34307034 (confirmed by the Court of Appeal of the
Eastern Region on 18.8.1435/17.6.2014).

91  Qilwa General Court, decision Nr. 3475176 (8.4.1434/19.2.2013).

92 See Ta'if General Court, case Nr. 34299245 (confirmed by the Mecca Court of Appeal on
8.7.1435/8.5.2014).
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3.3 The Adaptation of the Law to Modern Life

3.3.1 Mobility

Mobility is one of the areas of human life which have been fundamentally
changed by modern technology. This is especially true for Saudi Arabia. For
centuries, moving between the different cities of the Najd was not only dan-
gerous, because of political instability, but also physically challenging. Today,
big highways connect the major cities, and good roads between smaller cities
have been built.

Premodern Islamic jurists were very familiar with the dangers and hard-
ships of travelling at their time, as many moved between the intellectual cen-
ters. This is reflected in their reasoning on child custody. Generally, the ‘ulama’
wanted to avoid any harm to the child due to travelling or one of the parent’s
relocation. Since the primary sources remained completely silent on the issue,
they based their reasoning on general considerations of safety.

While the jurists agreed that the custodian was not allowed to move to a
dangerous place, their views differed if an area was generally considered safe.3
Most Hanbali, Maliki, and Shafiq jurists held that the father would get cus-
tody if he resided in a town far away from the child, no matter whether he
was the one who had moved away or not. In medieval times, comprehensive
birth registers did not exist. Hence, in cases where the mother moved to a new
town, the child’s legitimate descent (nasab) could be questioned. If, on the
other hand, the child stayed with the father, the medieval Shafi‘l al-Nawawi
(d. 1277) argued, its nasab would be protected and its alimony (nafaga) and
education secured.®*

The jurists made an exception when the parents lived reasonably close to
each other. The Malikis allowed the mother to move six burad®® (approximately
140 km) away from the child’s guardian (wali).96 According to the Hanafis, the
mother could move to her hometown, irrespective of the distance, provided
the father had married her there. In this case, the Hanafls argued, the child’s
legitimate descent would be protected since the mother’s marriage with the
child’s father would be known in the local community.®”

93 See, for example, Ibn Qudama, Al-Mughni, 11:419.

94  Al-Nawawi, Rawdat al-talibin, 9:106; see also Al-Shirbini, Mughni al-muhtdj, 5:201.

95  Burad is the plural form of barid, which is a historical Arabic unit of length. In his
Al-Sharh al-kabir, the Maliki jurist al-Dardir (d. 1786) explained that one barid equals four
farasikh (sing. farsikh) and one farsikh equals three Arabic miles. See al-Dusuqi, Hashiyyat
al-Dusugqi ‘ala al-sharh al-kabir (Beirut: Dar al-Fikr, 1437/2016), 1:561.

96  Al-Dardir, Al-Sharh al-saghir, 2:762.

97  Ibn ‘Abidin, Radd al-muhtar, 5:273; see also al-Nasafl, Kanz al-daqa’iq, 312.
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Ibn al-Qayyim again challenged the mainstream view in Islamic jurispru-
dence. He argued that since no clear textual evidence in the revelation (dalil)
supports the jurists’ reasoning, no general rule could be formulated. Instead,
the child’s best interests should be considered on a case-to-case basis.?®

Prior to the codification, Saudi judges generally followed Ibn al-Qayyim’s
approach in order to adapt their ijtihad to mobility in the twenty-first century.
For example, a judge in Khamis Mushayt wrote in his verdict,

The correct opinion is that a change of domicile does not affect [cus-
tody]. There is no textual evidence [dalil] for the opinion that changing
domicile between long distances should affect custody, as Ibn al-Qayyim
writes in [his book] Zad al-ma‘ad, especially considering the safety of the
country and the streets today, thank God.%®

Ibn al-Qayyim’s critique that there was no basis in the revelation for a gen-
eralized ruling opened up a way for Saudi judges to question whether the
premises (tafilat) on which premodern jurists based their positions still apply.
Without feeling bound by the revelation, the judges freely dismissed their pre-
decessors’ opinions as outdated and not suitable in the context of the modern
nation-state. In 2012, Nayif bin Ahmad al-Hamd, at the time president of the
General Court in Riyadh, argued,

There is no doubt that [one must] point to the importance of working
with the justifications [ta{ilat] [that are used] by the jurists. ... The justifi-
cation for the father’s custody is that this protects the legitimate descent
[nasab] of the child. In our times, legitimate descent is protected by offi-
cial papers, and there are birth registers. And there is the justification
that the father teaches the son craftsmanship. Today, teaching takes place
in schools, and so on.100

In one particularly interesting case, the child’s parents had lived together in
Riyadh. After the divorce, the mother took the two children with her to Jeddah,
where she had lived before. In the court hearing, the father’s lawyer argued

98  Ibn al-Qayyim’s argumentation is translated above. Ibn al-Qayyim, Zad al-ma‘ad, 4:1433.

99  Khamis Mushayt General Court, decision Nr. 34205683 (confirmed by the ‘Asir Court of
Appeal on 22.1.1435/26.11.2013).

100 Nayif bin Ahmad al-Hamd, “Working Paper for the Conference ‘Intiqal Haqq al-Hadana fi
Daw’ Mutaghayyirat al-‘Asr (Transferring the Right to Custody in the Light of the Changes
of the Century)’ at the Inam Muhammad bin Sa‘tid Islamic University in Riyadh on the
23.10.1433/10.9.2012” (1433/2012), 14.
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that the large distance of more than 1,000 kilometers would make it hard for
the father to oversee his children’s upbringing. He quoted al-Bahut1’s Kashshaf
al-gina“and Ibn ‘Uthaymin’s Sharh al-mumti‘and also referred to Ibn Taymiyya,
all of which granted the father custody if the parents’ place of residence dif-
fered. The judge dismissed the lawyers’ argumentation in a remarkable way:

The agreement of the jurists that the father gets custody if one parent
moves away more than the minimum distance for shortening and/or
combining prayer (masafa qasr) is based on their times, in which there
was no public transport and no modern communication available.10!

Whereas premodern jurists focused on the physical dangers of travelling, Saudi
jurists are more concerned about the child’s moral well-being and education,
especially if one or both parents move to Europe or the US. In the last decades,
the Saudi government has set up generous scholarship programs to enable
Saudi students to study abroad, most notably in Europe and the US. The judges
worried whether the child could receive an Islamic upbringing abroad.

For instance, judge al-Hamd referred to a report by the Saudi newspaper
Al-Watan, according to which five percent of the children of exchange students
are put into Christian kindergartens. He demanded that children should be put
into Muslim kindergartens or stay with a Muslim nanny, even if Christian kin-
dergartens are cheaper or even free. Otherwise, the parents could lose custody
of their child.102

3.3.2 Modern Tourism

Another issue in which changing notions of mobility affected the judges’ rea-
soning is modern tourism. Premodern jurists were unaware of the concept of
tourism and therefore did not discuss its implications for child custody.

Some premodern ‘ulam@, however, debated whether “necessary travel” (safr
al-haja), for example, in order to visit relatives or to undertake business, could
affect child custody. Generally, the jurists expected the custodian to stay near
the other parent.!?3 The Hanbali jurists argued that if the mother or another
female custodian travels even for a short distance, she loses custody.1®* Until

101 It is especially surprising that the judge explicitly rejected the opinion of some of the
most respected jurists in Saudi Arabia without referring to the Quran and the Sunna.
Riyadh General Court, decision Nr. 33453402 (3.11.1433/19.9.2012), 257.

102 Al-Hamd, “Working Paper,” 16.

103 Wahba al-Zuhayli, Al-Figh al-islami wa-adillatuhu (Damascus: Dar al-Fikr, 1418/1997),
10:7317.

104 Al-Mardawi, Al-Insaf, 428.
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she returns from her travels, the jurists asserted that the child has to stay with
its father. Likewise, the Shafi‘is pointed to the dangers of traveling for the child.195
Only the Maliki jurists argued that short travels should not affect custody at
all.1%6 The Hanafi position remains unclear since the authoritative works do
not discuss the question.!9”

In the twenty-first century, tourism is flourishing in Saudi Arabia. Like many
other Saudis, judges spend their summer holidays in Europe, the US, or neigh-
bouring countries.1°® Moreover, increasingly good roads have made travelling
inside the kingdom relatively safe and popular. In their reasoning on tourism,
the judges again referred to the child’s best interests. In 2012, for example, a
mother in Mecca sued her ex-husband, who had refused to hand over the pass-
port of their one-and-a-half-year-old girl. The father argued that he did not
want the child to accompany her mother on the summer vacations with her
family to the Emirates. In his verdict, the judge listed the different opinions
and concluded,

It seems to me that — and God knows it better — what the Hanafis and
especially the Malikis hold [is preferable]. A normal holiday trip that
is not very long does not affect today, in these times, the child’s best
interests.109

If one of the parents is not a Saudi citizen, the judges are much stricter on
traveling with the child, albeit for other reasons than the premodern ‘ulama’.11
Since the classic corpus of Islamic jurisprudence predates the modern
nation-state, premodern scholars did not discuss how they affect child cus-
tody. Saudi judges, however, decided that a parent’s foreign citizenship can
affect the other parent’s custody and visitation rights. In order to prevent a

105 Al-Mawardi, Al-Hawi al-kabir fi figh madhhab al-Imam al-Shafit (Beirut: Dar al-Kutub
al-Tlmiyya, 1414/1994), 11:504.

106  Al-Dardir, Al-Sharh al-saghir, 2:762.

107 Ibn ‘Abidin, for example, wrote that the mother should not be at all allowed to leave the
father’s place of residence, except to go to her hometown, provided the child’s father had
married her there. However, Ibn ‘Abidin did not discuss traveling specifically. Ibn ‘Abidin,
Radd al-muhtar, 5:273.

108 Most judges and scholars I spoke to had visited Europe with their families.

109 Mecca General Court, decision Nr. 33480028 (27.12.1433/12.11.2012).

110 Marriages between non-Saudis and Saudis are still rare. In the hijri year 1436
(2014/2015), only 4.2 percent of all marriages were concluded between a Saudi and a
foreigner. See the Annual Statistic Report of the Ministry of Justice for the year 1436.
Available online on the Ministry’s website, portaleservices.moj.gov.sa/law/Downloades
/Annual_Report_1436_Marriage_Divorce.pdf [last access: 30 March 2018].


http://portaleservices.moj.gov.sa/law/Downloades/Annual_Report_1436_Marriage_Divorce.pdf
http://portaleservices.moj.gov.sa/law/Downloades/Annual_Report_1436_Marriage_Divorce.pdf
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non-Saudi father from returning to his home country with the children, the
Saudi government instructed the courts to ask for the Saudi mother’s permis-
sion whenever the foreign father wants to leave the country with the children.
Judge al-Hamd argued that the Saudi king had to interfere in this case through
siyasa shar‘iyya in order to protect the Saudi mothers’ rights. The government
feared, he explained, that foreign fathers might file for child custody in their
home country, which due to lengthy court procedures and other restrictions,
would make it difficult for Saudi mothers to get their children back. Al-Hamd
emphasized that some Hanafl scholars apparently developed a ruling similar to
that of the government and that Ahmad bin Hanbal also shared this opinion.!!

4 Conclusion

As envisioned by leading Salafi scholars, the four major schools lost much of
their authority in the judges’ reasoning on child custody. Even though Hanbali
opinions still played a key role, the schools mostly served as a way to structure
legal arguments. However, ijtihad, in its ideal form as an individual journey
to discover the correct ruling, was limited to a few legal questions. In most
issues, the judges followed a prevailing practice that used opinions from all
schools of law and sometimes even completely deviated from established
school teachings.

In practice, unrestricted ijtihad in the Saudi judiciary largely remained
a myth, despite its prominent place in debates on the Saudi judiciary. The
individual judges were left with little discretionary power, whereas influen-
tial ‘ulama decided which opinions the judges in the first instance courts
had to follow. Hence, Saudi Arabia de facto already had binding — yet very
intransparent — custody laws prior to codification, laws which had little in
common with mainstream Hanbali teachings.

111 Al-Hamd, “Working Paper,” 15.



CHAPTER 6

Legal Reform beyond the State

1 Introduction

When we think of legal reform, we usually associate it with the state. However,
in Saudi Arabia, the doctrine of siyasa shar‘iyya puts the interpretation of
Islamic law in the hands of the ‘ulama’; the king is left with limited influence
on the law.

Saudi jurists admit that most rulings in Islamic jurisprudence are tied to
human actions. Since traditions and social norms are ever-changing, rulings
have to be adjusted accordingly.! Only the very basics of Islam and Islamic law,
like the distinction between men and women in law or the ban on usury and
fraud, are considered unchangeable.? Changes in uncodified law are much
more difficult to identify than state-led reforms in codified law, as the ‘ulama’
usually do not mention if a ruling has changed or is currently changing.

By using two case studies, this chapter analyses how legal reform takes place
in Saudi Arabia without state interference. It explores the genealogy of new
rulings and shows how the ‘ulama”s discourse is translated into court practice.
The first case study examines how the Quranic punishment of hiraba, usually
associated with brigandage, was expanded and now also includes drug smug-
gling. This, as we will see, is the result of the jurists’ understanding of drug
smuggling as a form of “spreading corruption on earth,” an expression that is
also used in the Quran.

The second case study deals with the reform of khul divorce.? It illustrates
how Saudi ‘ulama’ have reinterpreted Islamic divorce law in order to give

1 For instance, to illustrate that rulings were already adjusted in early Islam, Ibn ‘Uthaymin
gave the following example in one of his fatwas: “Likewise, this happened with the penalty
for drinking wine (khamr). The penalty at the time of the Prophet and Aba Bakr did not
exceed forty lashes. Then the number of people that drank wine increased, ‘Umar reported
this to the companions (sahdba), and they advised that the penalty should be eighty
lashes.” The fatwa is printed in Khalid bin ‘Abd al-Rahman al-Jarisi, Al-Fatawa al-sharyya fi
al-mas@’il al-‘asriyya min fatawa ‘ulama’ al-balad al-haram (Riyadh: Mu’assasat al-Jarisi, 1420/
1999), 789. )

2 See, for instance, ‘Abd Allah bin Muhammad Al Khunayn, “Haqiqat taghayyur al-fatwa
wa-asbabuhu,” Majallat al-Buhith al-Islamiyya 117 (1440/2019): 31.

3 The second case study is based on an article that was published in German in the journal
Die Welt des Islams. See Dominik Krell, “Die Reform der Loskaufscheidung (ful): Lehren aus
Saudi-Arabien,” Die Welt des Islams 60, no. 4 (2020).

© DOMINIK KRELL, 2025 | DOI:10.1163/9789004726314_008
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women the possibility to end their marriage against the will of their husbands.
While this departure from mainstream Islamic jurisprudence remained almost
unnoticed outside the Saudi legal discourse, a similar reform by the Egyptian
government stirred great controversy both in the Arab world and in Western
scholarship.

Each case study begins with the respective ruling in premodern Islamic
jurisprudence and then chronologically traces the development in Saudi
Arabia and ends with an analysis of contemporary Saudi court practice.

2 The First Example: the Reinterpretation of Hiraba
2.1 Islamic Jurists on Psychoactive Drugs
2.11 The Rulings on Cannabis and Other Organic Drugs

In 2018, 184 people were executed in Saudi Arabia, which puts the kingdom
at number three on the list of countries with the highest number of execu-
tions. The majority of them, eighty-four people in total, had been convicted of
drug-related offences.# Only half (fifty-two percent) of the executed had Saudi
citizenship. The harsh punishments thus disproportionally affect the already
disadvantaged immigrant population.’

Islamic jurisprudence is known for its strict stance on intoxicating sub-
stances. The consumption of alcohol is mentioned in the Quran, and the
Prophet addressed it on several occasions. While earlier verses® accepted alco-
hol consumption, Q 5:90 forbid any form of drinking:

“You who believe, intoxicants (khamr) and gambling, idolatrous prac-
tices, and [divining with] arrows are repugnant acts — Satan’s doing —
shun them so that you may prosper.””

While some jurists, mostly from the Hanafi school, argued that only wine made
from grape juice could be considered khamr, the vast majority of jurists held
that the revelation forbids all forms of alcohol.8

4 Amnesty International. Amnesty International Global Report: Death Sentences and Executions
2019 (London: Amnesty International, 2020), 13.

5 Ibid,, 39.

6 See Q 2:219, Q 4:43, and Q 16:67.

7 All translations of the Quran are taken from Muhammad Abdel Haleem, The Quran (Oxford:
Oxford University Press, 2008).

8 See Mustapha Sheikh and Tajul Islam, “Islam, Alcohol, and Identity: Towards a Critical
Muslim Studies Approach,” ReOrient 3, no. 2 (2018).
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The most important non-alcoholic intoxicant in the premodern Islamic
world was cannabis® (hashish), followed by henbane (banj) and opium
(afyun).1® According to Ibn Taymiyya, the consumption of cannabis started in
the late twelfth century (sixth century hijri) with the arrival of the Mongols.!!
Ibn Taymiyya's association of cannabis with the Mongols might be a result
of his anti-Mongol views. Yet, the term hashish to describe cannabis!? first
appeared in Islamic legal writings around that time.13

There are fundamental differences between the jurists’ debate on alcohol
and nonalcoholic intoxicants. While the ‘ulama’ agreed that alcohol was forbid-
den, they differed on their definition of nonalcoholic intoxicants. The starting
point for the jurists’ reasoning was a narration according to which the Prophet
said, “Every muskir (intoxicant) is khamr, and every muskir is forbidden.”* The
jurists disagreed about the meaning of muskir. The key debate was on how a
substance has to influence the mind in order to be classified as a forbidden
drug. Some jurists, especially from the Hanbali school, held that every sub-
stance which affects the mind is muskir. The rest of the Hanbalis, the Shafis,
and the Hanafis only considered hallucinogens muskir, while others, especially
Malikis, required that a hallucinogen also causes ecstasy. Some ‘ulama’ further
differentiated between liquids and solids. The Maliki jurist al-Dardir (d. 1787),
for instance, wrote,

The hadd punishment [for muskir] is limited to liquids. However, for sol-
ids that affect the mind, there is nothing but chastisement. Likewise, it is
not forbidden except in quantities that affect the mind, not in less.1>

9 Throughout the text, I use the term cannabis to describe the psychoactive parts of the can-
nabis plant. It is important to keep in mind that cannabis plants served as an important
source for fiber and ropes in the premodern Muslim world and were widely cultivated.

10 Al-Dardir also mentions datura, a poisonous flower known as devil's trumpet. See
Al-Dardir, Al-Sharh al-saghir, 3183.

11 Ibn Taymiyya, Majmiu‘at al-fatawad, 34:205.

12 However, as Franz Rosenthal pointed out, the jurists were often unaware or not interested
in the differences between substances and potentially applied the term hashish to mix-
tures, tinctures, or pastes in which cannabis was only one of many ingredients. See Franz
Rosenthal, The Herb: Hashish versus Medieval Muslim Society (Leiden: Brill, 1971), 19.

13 Ibid, 43.

14  Ibn Hajaj, Sahih Muslim (Riyadh: Dar Tayba li-l-Nashr wa-1-Tawzi', 1427/2006), 2:965.

15  Al-Dardir, Al-Sharh al-saghir, 4:499.
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While some jurists held that a potentially mind-affecting substance could not
be consumed at all, others like al-Dardir argued that the ban only applied to
amounts that affect the mind.'6

The idea that not all mind-affecting substances must necessarily be con-
sidered muskir left some earlier jurists to assume that Islamic law allowed the
consumption of cannabis. For instance, the twelfth-century grammarian and
jurist al-Ukbari (d. 1219) wrote,

Know that the pure shari‘a has not indicated that the use of drugs that
cause joy such as saffron, bugloss, and others whose action is similar to
that of this drug [hashish] is forbidden. No indication has come down
from the Prophet to the effect that it is forbidden as such and that a hadd
punishment has been established for eating it. Because there has been no
tradition on this matter, people have permitted it and have used it.!”

This relaxed stance towards cannabis forwarded by early thirteenth-century
scholars like al-‘Ukbari might result from the established principle in Islamic
jurisprudence that everything should be allowed as long as it is not explicitly
forbidden. However, this open stance towards cannabis did not last long.

Later in the thirteenth century, the Maliki jurist al-Qarafi (d. 1285) wrote
that the ‘ulama’ of his time had agreed on the ban on cannabis.!® Ibn Taymiyya
became one of the strictest enemies of mind-affecting substances and dis-
cussed cannabis consumption at length in his treatise on siyasa shar‘iyya and
in his fatwas.'® He advocated punishing everyone who even consumes small
amounts of intoxicants, whether as solids or liquids.2® Those who declared
that cannabis did not affect the mind like henbane, he stated, were mistaken.
The dangers of cannabis were even greater than that of alcohol (khamr) since
cannabis affected the mind more and was more addictive. The claim that can-
nabis was harmless, he continued, was a “call to consume it.”2!

16  Today, this plays an important role for the ruling on drinks that only include minor
quantities of alcohol, like nonalcoholic beer or champagne. See, for instance, a fatwa by
Ibn ‘Uthaymin on nonalcoholic beer, which is available on his official website, binothaii
meen.net/content/3222 [last access: 13 January 2021].

17  Translated in Rosenthal, The Herb, 101.

18  Al-Qarafi, Al-Furaq: Anwar al-buraq fi anwa al-furiq (Beirut: Dar al-Kutub al-Tlmiyya,
1418/1998), 1:372.

19  Ibn Taymiyya, Al-Siyasa al-shar‘iyya fi islah al-raTwa-l-ra‘iyya (Riyadh: Wizarat al-Shu’tin
al-Islamiyya, 1419/1998), 87-88.

20  Ibn Taymiyya, Majmii‘at al-fatawa, 34:205.

21 Ibid., 206.
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2.1.2 The Punishment for Cannabis Consumption

Even if most later jurists agreed that the consumption of cannabis violates
Islamic law, they differed on the punishment. Broadly speaking, Islamic crimi-
nal law recognizes three different categories of crimes:

The first are the fudid crimes, which are those mentioned in the Quran or
the Sunna. To commit a hadd crime is considered a violation of God’s right
(hagq Allah). Since the punishment is prescribed by the revelation, neither the
victim of the crime nor the judge can decide differently. Once a hadd crime
can be proven, the often very harsh punishments have to be applied. However,
even a minor doubt can prevent the application of the hudad, which limits
their practical relevance considerably. Moreover, the requirements of evidence
for huduad crimes are especially strict, as we will see later in this chapter. The
number of recognized hudad crimes and the terms to describe them differ
from school to school but usually include theft (sariga), unlawful sexual inter-
course (zina), false accusation of zina (qadhf), the consumption of intoxicants
(shurb khamr), brigandage (hiraba), and apostasy (ridda).?2

The second category are the gisas crimes, which prescribe retaliation for
acts of wounding and killing. In contrast to the hudid, wounding and killing
others is considered a matter between individuals or smaller groups, not God
or the community. The jurists have developed rulings on how death or injuries
should be compensated or, if not possible, retaliated. Since the focus in the
qisas is on the relationship between individuals, the ruler again has only lim-
ited power to interfere in the process or the punishment.

The third category, the ta‘zir crimes, encompass all violations of Islamic legal
doctrine that do not fall under the hudud. Contrary to the qisas, the execution
of the ta‘zir penalties is a part of the ruler’s task of enforcing Islamic law. While
the hudad address the relationship between the individual and God, ta‘zir
penalties sanction the rights of other individuals and the community granted
by Islamic law. Tazir crimes comprise, on the one hand, offences that could
potentially be punished as hadd but did not fulfil their strict requirements,
and, on the other hand, actions that violate Islamic teachings that are not sanc-
tioned as hudad. It is a matter of siyasa shar‘iyya to determine exactly which
actions should be punished with ta‘zir, and therefore the jurists acknowledged
that what is punished as a ta‘zir crime varies with the social, technological, and
economic circumstances.

Thus, the question of whether the consumption of intoxicating substances
constituted a hadd crime or should be punished by ta‘zir had implications for

22 Rudolph Peters, Crime and Punishment in Islamic Law: Theory and Practice from the
Sixteenth to the Twenty-first Century (Cambridge: Cambridge University Press, 2005), 53.
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the standard of evidence used in a trial and the severity of the punishment.
Usually, the jurists considered the consumption of alcohol a hadd punishment.?3
When it came to cannabis, those jurists who regarded it as mind-affecting
also recommended a hadd punishment but differed on the number of lashes
(forty or eighty). Others, who excluded the consumption of cannabis and other
nonalcoholic substances from the hadd punishment, like the Maliki al-Dardir,
regarded it as a matter of tazir.2*

Today, there is still disagreement about whether the hadd penalty should
be applied to the consumption of nonalcoholic intoxicating substances. The
influential Syrian jurist Wahba al-Zuhayli (d. 2015), for instance, argued that
the punishment for cannabis consumption was based on the general principle
in Islamic law that harming oneself is forbidden, not on the substance’s intoxi-
cating effect. In contrast to alcohol, cannabis consumption did not lead to joy
(tarab) and pleasure (ladhdha) and did not cause addiction.?>

Similarly, Ibn “‘Uthaymin distinguished between alcohol and other mind-
affecting substances. Even though nonalcoholic substances did affect the mind
like alcohol, he wrote without further explanation, there could only be a hadd
punishment for alcohol consumption. Ibn Uthaymin leaves the ta‘zir punish-
ment for the use of cannabis and other drugs to the ruler’s discretion (ijtihad
al-imam).26

2.2 The Development of a Broader Understanding of Hiraba

2.2.1 The Hiraba Punishment

For most Islamic jurists, hiraba is synonymous with brigandage (qgita“al-tariq).
Some ‘ulama’ even refrain from using the word hiraba and call the hadd pun-
ishment qita“ al-tariq.2” The basis for the jurists’ conception of hiraba lies in
Q 5:33, which states,

Those who wage war against God and His Messenger and strive to spread
corruption in the land should be punished by death, crucifixion, the
amputation of an alternate hand and foot, or banishment from the land:

23 There is, however, a small group of jurists who considered the consumption of alcohol a
ta‘zir crime, since the punishment itself is not mentioned in the Quran. See, for instance,
Mahmud Shaltat, Al-Islam: Aqida wa-shari‘a (Cairo: Dar al-Shuraf, 2001), 287.

24  Al-Dardir, Al-Sharh al-saghir, 3:183.

25  Wahba al-Zuhayli, Al-Figh al-islami wa-adillatuhu (Damascus: Dar al-Fikr, 1418/1997),
7:5505.

26 ~ Muhammad bin Salih bin ‘Uthaymin, Al-Sharh al-mumti ‘ald zad al-mustagni‘(Dammam:
Dar Ibn al-Jawz], 1428/2007), 14:303.

27 See, for instance, ibid., 14:368.
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a disgrace for them in this world, and then a terrible punishment in the
hereafter, unless they repent before you overpower them - in that case,
bear in mind that God is forgiving and merciful.

However, there are limitations to the crime of hiraba, which prevent the
application of harsh punishment in many robbery cases. For some ‘ulama’,
only brigandage taking place outside of dwellings can be classified as hiraba.
Others, especially the Malikis, apply the hiraba punishment for every robbery,
even inside cities.?8 There is also disagreement on the subject of the robbery.
For some, like Ibn Qudama, hiraba necessarily involves the unlawful taking of
property while carrying arms,?® while for others, “frightening” or killing with-
out taking property is enough to be classified as a brigand (muharib).3°

However, all jurists required that a muharib take advantage of people’s help-
lessness and spread fear among them.3! In other words, the offender has to
severely breach public safety by attacking the community. Sherman Jackson
argued that the rulings on hiraba in premodern Islamic law correspond to a
large extent to the understanding of domestic terrorism in US law today.32
Especially earlier jurists also understood violent rebellion as a form of hiraba
and treated rebels as brigands.33 Later scholars, however, developed a separate
law of rebellion (ahkam al-bughat), which excluded organized rebel groups
with a political agenda from the harsh punishment of hiraba.3+

There is also substantial disagreement between the ‘ulama’ on the penalty,
especially on the question of whether the ruler is allowed to choose between
the penalties mentioned in Q 5:33. The Malikis argued that the death pen-
alty should not be applied to all brigands but only to those who had killed.
In other cases, the ruler had the power to choose between killing, crucifixion,
and amputation.3> Other premodern ‘ulama’ allowed the ruler to also apply

28  Ibn Rushd, Bidayat al-mujtahid wa-nihayat al-mugtasid (Cairo: Maktabat Ibn Taymiyya,
1415/1994), 4:417.

29  Ibn Qudama, Al-Mughni (Riyadh: ‘Alam al-Kutub, 1417/1997), 12:474.

30  Some jurists discussed hiraba together with theft, which shows the strong association
of the concept with the protection of property. See, for instance, al-Quduri, Mukhtasar
al-Qudurifi figh al-hanafi (Beirut: Dar al-Kutub al-Tlmiyya, 1418/1997), 201

31 Sherman Jackson, “Domestic Terrorism in the Islamic Legal Tradition,” The Muslim
World 91 (2001): 296.

32 Ibid,, 293.

33  Khaled Abou El Fadl, Rebellion and Violence in Islamic Law (Cambridge: Cambridge
University Press, 2001), 131.

34  See for a discussion of the differences between the law of hiraba and the law of rebellion
Jackson, “Domestic Terrorism,” 301-3.

35  Ibn Rushd, Bidayat al-mujtahid, 4:419.
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the death penalty for offenders who had not killed. However, the majority held
that the punishment had to follow the gravity of the act of hiraba. Hence, if
someone had killed without taking property, he should be executed. If he also
took property, he should first be executed and then crucified. If he only took
money without killing, his left foot and right hand should be amputated. Those
who neither killed nor took money but spread fear should be exiled.36

In later centuries, the scope of hiraba was extended step by step. Rashid
Rida, for instance, considered every attempt to prevent the application of
Islamic law hiraba, while for Sayyid Qutb, the organized opposition against the
legitimate Muslim ruler should be subject to the hiraba punishment.37

2.2.2 Hiraba and Drug Trafficking in Contemporary Saudi Arabia
Contemporary Saudi jurists have adopted a broad understanding of hiraba.
However, they often refrain from using the technical terms hiraba or muharaba
but speak more generally about spreading corruption ( fasad) on earth, a term
that is also mentioned in Q 5:33. For the jurists, every violation of public order
can potentially constitute spreading corruption ( fasad). While hiraba is a
hadd crime, it is not always clear whether the jurists classify spreading corrup-
tion as a hadd or a tazir crime. The distinction between the two concepts often
remains blurred.

The idea of spreading corruption as a distinct form of criminal offence
seems to have first appeared in the Ottoman empire, where it was used to
punish spying, rebellion, disrespecting political sovereigns, and counterfeiting
coins.?® Habitual offenders were also considered spreaders of corruption and
could thereby be sentenced to death without the strict requirements of the
hudad.3®

The extension of the scope of hiraba in Saudi Arabia took place as a gradual
process. The first significant change happened in 1981 when the Council of
Senior Scholars addressed the issue for the first time.*? King Khalid had asked
the Council for their advice on two problems that he saw himself confronted
with: the number of severe cases of robbery and kidnapping inside the cit-
ies rose, and drug consumption increased.*! In the first part of their decision,

36 Jackson, “Domestic Terrorism,” 300.

37  See for more information on Rida’s and Qutb’s understanding of hiraba Ibid., 303-5.

38  See also Khalida Ribhi al-Natar and Muhammad Ahmad al-Qudah, “Jarimat al-mutajara
bi-l-mukhadirat min suwar jarimat al-ifsad fi al-ard,” Al-Ulam al-Sharta wa-l-Qanun 41,
no. 1 (2014): 269.

39  Peters, Crime and Punishment, go.

40  The 1981 fatwa is also briefly discussed by Peters. See ibid., 151-52.

41 Ibid, 151
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which was issued on g September 1981, the Council’s jurists advocated for the
Maliki view, according to which actions inside towns could also be classified as
hiraba and therefore judges could decide on the death penalty.#? Moreover, the
Council decided that abduction for sexual motives also falls under hiraba.*3

The second part of the decision addressed drug consumption and dealing.
Generally, Saudi jurists distinguish between the trade and the consumption
of drugs. The Council asserted that drug consumption fell under the general
ruling on the consumption of muskir; the punishment, however, was ta‘zir, not
hadd. Drug dealing, on the other hand, should first be punished with prison,
fines, or lashing. If someone repeatedly committed a drug-related offence,
the Council decided that they had spread corruption on earth and, therefore,
could be killed.

According to Islamic jurisprudence, the death penalty can only be imposed
in cases of hadd crimes, although some jurists permit exceptions, such as for
instances where a Muslim has committed treason against other Muslims.** To
justify the death sentence for drug trafficking, the Council relied on the writ-
ings of Ibn Taymiyya, who maintained that if the only way to stop a criminal
was by killing them, the death penalty could be imposed as ta‘zir. Although
King Khalid explicitly asked the Council for a verdict on drug smugglers and
not only on dealers or consumers, the Council’s jurists remained silent on the
question.*>

In 1987, Khalid’s successor, King Fahad, turned to the Council of Senior
Scholars and asked them for a more extensive ruling on drug trafficking. Drugs,
the king wrote to the Council, had lately poured into the kingdom, and threat-
ened the well-being of Saudi citizens. It was necessary, King Fahad argued, to
impose sanctions to stop the trafficking.6 In their decision of 20 February 1987,
the Council’s members distinguished between the trafficking of drugs into
the kingdom and their distribution inside. The jurists wrote without further

42 Ibid.

43  According to the published court decisions, Saudi courts today use the concept of hiraba
most importantly in abduction cases that involve sexual violence.

44  Wizarat al-Awqaf wa-lI-Shutin al-Islamiyya al-Kuwaitiyya, Al-Mawsi‘a al-fighiyya
al-kuwaitiyya (Kuwait City: Wizarat al-Awqaf wa-1-Shu’ain al-Islamiyya al-Kuwaitiyya,
1404/1983), 12:263.

45  The Council’s decision was published in the Council’s journal Majallat al-buhith
al-islamiyya. The text is available on the Council’'s homepage. www.alifta.gov.sa/Ar/Mag
azine/Pages/issues.aspx?cultStr=ar&View=Page&PageID=1673&PageNo=1&BookID=2
[last access: 8 January 2023].

46 The Council’s decision is printed in Muhammad bin ‘Abd al-‘Aziz al-Musnad, ed., Fatawa
islamiyya (Riyadh: Dar al-Watan), 379.


http://www.alifta.gov.sa/Ar/Magazine/Pages/issues.aspx?cultStr=ar&View=Page&PageID=1673&PageNo=1&BookID=2
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explanation that drug trafficking should be punished with death since it cor-
rupted not only the drug trafficker but also damaged society as a whole. In the
decision, it says,

Firstly: Concerning the drug smuggler [muharrib], his punishment is
death, since what he causes, the smuggling of drugs and them enter-
ing into the country, constitutes great corruption [ fasad] not limited to
the smuggler himself, immense damage, and enormous dangers for the
umma as a whole. The [term] smuggler applies to a person who imports
or receives drugs from abroad and provides them to the drug dealers
[murawwijin].4?

Drug dealing, on the other hand, should only be punished with death in cases
where a person repeatedly deals with drugs. The Council argued that by repeat-
edly distributing drugs, a drug dealer had spread corruption on earth. The deci-
sion justified the ta‘zir death penalty for habitual offenders in length and cited
both Ibn Taymiyya and a prophetic account according to which a person who
does not stop an illegal act should be killed.*8

Although the Council’s jurists clearly applied the concept of hiraba to drug
smuggling, they refrained from using the term, since, for them, the term hiraba
is still associated with brigandage. The difference between hiraba and spread-
ing corruption on earth, however, remains blurry. For instance, when asked
about the nature of hiraba and drug trafficking, Ibn Baz replied,

Hiraba is one of the greatest wrongdoings. It is brigandage [gat‘al-tariq]
and attacking people with a weapon in order to take their possessions.
This is called hiraba. They are called brigands; they are called spreaders
of corruption on earth [mufsidun fi al-ard].*°

However, in another fatwa, Ibn Baz draw similarities between hiraba and drug
smuggling and applied Q 5:33 to drug smugglers:

The Council of Senior Scholars has studied the rulings on drugs and the
resulting great evil for Muslims, the huge corruption and the loss of many
young men and others because of their drug use, their insistence and

47  Ibid,, 380.

48 Ibid., 380.

49 A transcript of the audio recording of the fatwa can be found on binbaz.org.sa, bitly
/3mteHKg [last access: 19 December 2022].
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persistence on it. [The Council] has looked into the scholars’ opinions
and decided based on that: he who smuggles drugs from here to there
must be killed because of his corruption of the world [ fasadihi fi al-ard)].
Because it is a part [bab] of the corruption of the world, and also because
it is worse than brigandage [muharabal]. If the brigand [muharib], who
takes the peoples’ possessions on the road, is killed, then the one who
corrupts peoples’ minds should be killed even more.

However, he who distributes drugs through buying and selling them
is disciplined and punished according to the opinion of the ruler [wali
al-amr] with prison or [other forms of] disciplinary [measures]. He who
relapses has to be killed because killing him protects the minds of the
Muslims and their lives. It is part of God’s grace to the humans that He
allowed the death penalty [ta%ir bi-[-qatl] if someone does not refrain
because of flogging, prison, and other [measures].

This is the reason for the issued ruling. Because it is corruption of the
earth, because it is worse than brigandage, where people’s possessions
are taken illegally on the roads, and similarly in town, with force. If the
one who takes people’s possessions or frightens them on the way is killed
or crucified or his hand and leg are amputated, then the one who cor-
rupts people’s minds and smuggles what damages their minds and cor-
rupts them in their religious and worldly [life] should be killed even more
with this penalty.5°

The jurists’ decisions guided the judges’ ijtihad until King ‘Abd Allah issued
the Code against Drugs and Mind-affecting Substances (Nizam Mukafahat
al-Mukhadirat wa-I-Mw’athirat al-‘Agliyya) in 2005. The code transformed

many of the jurists’ ideas on drug-related offences into statutory law and

extended it, for instance, by providing a detailed list of the drugs considered

mind-affecting. Moreover, it provided a clear framework for the medical use of
mind-affecting substances. In Article 37, the code addresses the issue of drug
smuggling:

50

First: With consideration of Section 2 of this article, anyone who is proven
to have committed one of the following actions is punished with death
[gatl ta‘ziran]:

1. Smuggling [tahrib] of drugs or mind-affecting substances.

2. Accepting drugs or mind-affecting substances from a smuggler.

A transcript of the audio recording of the fatwa can be found on binbaz.org.sa, bitly
[2LMpZwG [last access: 18 January 2021].
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3. The transportation, importing, exporting, creation, production,
transformation, extraction, growing, and receiving of drugs or mind-
affecting substances with the aim to distribute them without being
authorized according to this code.

4.  Voluntary complicity in the undertaking of one of the actions men-
tioned in the numbers before.

5.  Distributing drugs or mind-affecting substances for the second time
through buying, offering, circulating, delivering, receiving, or trans-
porting them, under the condition that a verdict was issued before
proving the conviction of drug distribution for the first time.

6.  Distributing [drugs or mind-affecting substances] for the first time
if a guilty verdict of undertaking one of the actions mentioned in
numbers 1, 2, and 3 of this article had previously been issued.

Secondly: The court is allowed — for reasons that it decides — to change
the death penalty to a prison sentence of not less than fifteen years, flog-
ging [ jald] of not more than fifty floggings at one time, and a fine of not
less than 100,000 riyal.

Thirdly: If the following circumstances apply to a criminal [ jani] who is

not punished with death according to Section 1 of this article, he is pun-

ished with a prison sentence of not less than twenty-five years and flog-
ging [ jald] of not more than fifty floggings at one time, and a fine of not
less than 150,000 riyal. These circumstances are the following:

1. If the criminal repeats to commit one of the crimes after he was
sentenced because of committing one of them and the punishment
was based on the text [nass] of this article.

2. If the criminal was a public servant or employee or someone in
charge of enforcing the rulings of this code or delegated to fight
drugs and mind-affecting substances or supervise their distribution
and possession.

3.  If the criminal was a member of an organized enterprise and the
smuggling of drugs or mind-affecting substances or selling them or
the provision to consume them was among the enterprise’s objec-
tives. Or if his crime is connected with an international crime
[ jarima dawliyya), like arms smuggling, counterfeiting, or terrorism.

4.  If the criminal was armed and used his arms while undertaking the
crime.

While the Council of Senior Scholars decided that the drug smuggler’s punish-
ment was death in any case, the 2005 code explicitly allowed judges to decide
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against the death penalty. Death, however, still remains the prime form of pun-
ishment for drug smuggling in the code.

The 2005 code translated the jurists’ discourse into the structure of a mod-
ern law while upholding the main elements of the Council of Senior Scholars’
decisions. However, the references to the idea of spreading corruption and Ibn
Taymiyya’s argument that habitual offenders could be punished with death are
missing. At least at first glance, this makes it difficult to notice that the code’s
origins lie in Islamic jurisprudence.

2.3 Saudi Court Decisions on Drug Smuggling
2.3.1 Judgements Not Involving the Death Penalty
Due to the severity of the crime, Saudi courts deal with comparably few cases
that involve drug trafficking. As a result, only a small number of court decisions
on the issue have been published. Some of the published cases involve drug
trafficking for personal use, for which the punishment is much lighter, namely
flogging and prison for up to two years.5! For instance, in one case from Qatif,
a man was caught by Saudi customs at the border with Bahrain carrying can-
nabis and three and a half amphetamine pills. The judges noted that since the
amount was small, it was likely that the man smuggled the amphetamine for
personal use only and sentenced him to sixty days of prison and sixty lashes.52

Even if larger amounts of drugs are smuggled, the judges do not always
decide to punish the accused with death. In one case from Najran, three
Yemeni men were caught by Saudi border control with more than twenty-five
kilograms of cannabis when they tried to illegally cross the border with Yemen
by foot. The public persecutor suggested the death penalty; the judges, how-
ever, noted in their verdict that the death penalty was only a possibility but not
mandatory. The men’s repentance (tawba), the judges wrote, seemed honest.
Since the men also confessed, the judges sentenced the three men to twelve
years in prison, 1,200 lashes (fifty lashes every thirty days) and a fine of 100,000
Saudi riyals.53 In a similar case, judges in Jazan decided against the death pen-
alty due to the accused’s young age.5*

Many published cases deal with qat, which is popular and socially accepted
in Yemen but considered a forbidden drug according to the Saudi Code

51 Article 41 of the 1426/2005 Code against Drugs and Mind-affecting Substances.

52 Qatif General Court, decision Nr. 3416899 (19.1.1434/3.12.2012).

53  Najran General Court, decision Nr. 3452825 (2.3.1434/14.1.2013).

54  Since all personal data is erased from the published court cases, the exact age of the
accused remains unknown. Jazan General Court, decision Nr. 33331714 (7.7.1434/17.5.2013).
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against Drugs and Mind-affecting Substances. Qat smugglers, however, receive
relatively mild sentences, especially if they smuggle for personal consump-
tion only.

2.3.2 Cases Involving the Death Penalty
There are only two published cases in which the judges decided on the death
penalty for drug smuggling. In the first one, a case from Jeddah, a Pakistani
man had arrived at the airport carrying 852 grams of heroin in his stomach.
He claimed that four people in Pakistan had forced him to transport the drug
by threatening to kill him. However, the man could not provide evidence for
his claim. The judges discussed whether the sheer possibility that someone
was forced to transport drugs could raise enough doubt of the man’s guilt that
it prevents the death penalty.5> However, they concluded that the man could
have contacted the police both in Pakistan and in Saudi Arabia before entering
the country.56

In this first case, the judges barely explained the legal basis for their judge-
ment and simply referred to Article 37 of the Code against Drugs and Mind-
affecting Substances. The judges in the second published case, by contrast, elab-
orated on their legal reasoning in length. In the second case, a middle-aged man
was accused in Tabtik of smuggling 209,110 pills of Captagon from Jordan into
Saudi Arabia. Saudi authorities had found the Captagon pills, an amphetamine
popular in many Arab countries, hidden in the fuel tank of his car. During his
interrogations with the police, the man had initially confessed that he had modi-
fied the fuel tank in Jordan with the help of a local taxi driver. However, during
the trial, he denied the accusations and declared that he did not know that he
was carrying the pills. Before crossing the border, the man told the judges, he had
given the car to another man who needed it to bring his brother to the hospital
and who then hid the Captagon pills in the fuel tank.5

In their verdict, the judges first discussed the legal effects of the man’s
withdrawal of his confession. As we have seen earlier, Islamic jurisprudence
places great attention on doubt, especially in hudad crimes. According to a
well-known principle (ga‘da) of Islamic law, the hadd punishments should

55  Interestingly, the judges at the Appeal Court later also argued that it was possible that the
man’s claims were true and called for the careful handling of the death penalty. However,
they eventually accepted the first instance judges’ decision.

56  Jeddah General Court, decision Nr. 34157062 (confirmed by the Mecca Court of Appeal on
15.7.1435/15.5.2014).

57  Tabuk General Court, decision Nr. 34279643 (25.7.1434/4.6.2013).
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be averted in case of doubt (al-hudud tudra’ bi-I-shubhat). The great major-
ity of Islamic jurists argued that the withdrawal of a confession could create
enough doubt to prevent the hadd punishment, even if there are good reasons
to believe that the confession was accurate.>8 In practice, the withdrawal of a
confession is one of the prime reasons why Saudi judges rarely impose hadd
punishments.

As we have seen, the Council of Senior Scholars and other Saudi jurists
emphasized that although drug smuggling is related to hiraba, it never consti-
tutes a hadd crime. The judges in Tabiik likewise considered drug smuggling to
be not a hadd but a tazir crime and discussed whether the principle that doubt
averts the punishment could be applied in this case. They concluded that the
withdrawal of a confession in a tazir case was not possible and quoted Ibn
Qudama, who stated that the jurists had agreed that a withdrawal of a confes-
sion only has legal effects in hadd cases.>®

The judges then turned to their justification for the death penalty. They
first cited Q 5:33 and then quoted two paragraphs from al-Bahut’s (d. 1641)
Kashshaf al-qina‘, according to which it was generally possible to impose the
death penalty in a ta‘zir case. The first paragraph from al-BahtI’s book states,

Ta‘zir is done by hitting, slapping, reproach, isolation, and withdrawal of
[the offender’s] legal competence [ ‘az! ‘an al-wilaya]. In Al-Ikhtiyarat [by
Ibn Taymiyyal], it is said that if the purpose is to fight corruption [ fasad]
and it can only be stopped by killing, then he is killed. If someone repeats
[committing] a form of corruption and it cannot be prevented by the rec-
ognized hudud, but he continues with the corruption, he is like the assail-
ant [sa’il], who cannot be defeated unless he is killed, and he is killed.5°

Hence, according to the judges, drug smuggling can only be stopped by killing
the smuggler. Even though the alleged smuggler in the case in question did
not have any prior record of drug smuggling, they nevertheless applied Ibn
Taymiyya’s and al-BahutT’s rulings on a habitual offender to him. This can also
be seen in the second paragraph of the Kashshaf al-gina‘, which they quoted
in the verdict:

58  Wizarat al-Awqaf wa-l-Shu'in al-Islamiyya al-Kuwaitiyya, Al-Mawsu‘a al-fighiyya
al-kuwaitiyya, 6:72.

59  SeeIbn Qudama, Al-Mughni, 7:278.

60  Al-Bahuti, Kashshaf al-qina’, 6:124.
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The shaykh [Ibn Taymiyya] said that an offender is punished in the way
that stops him, because the reason [for the punishment] is prevention,
and he said that an offender is punished with death, if this is needed.®!

After establishing the possibility of applying the death penalty in a ta‘zir case
like this, the judges quoted the Council of Senior Scholars’ decision. The judges
used the Council’s argument to justify that the death penalty can be imposed
not only generally in ta‘zir crimes but specifically in the crime of drug smug-
gling. Only in the very last step of their legal reasoning did the judges briefly
refer to Article 37 of the Code against Drugs and Mind-affecting Substances
and quoted the beginning of the article without discussing it further.

The legal reasoning of the judges in Tabuk thus reflects the genealogy of the
ruling on drug smuggling in Saudi Arabia. Even though an explicit regulation
on drug smuggling can be found in the Code against Drugs and Mind-affecting
Substances, the judges nevertheless considered drug smuggling first and fore-
most as a matter of figh.

Surprisingly, the association of drug smuggling with hiraba can also be seen
in how Saudi authorities communicate the execution of drug smugglers. In
another case from Tabiik, two men were executed for drug smuggling in 2019.
The Ministry of Interior’'s announcement of the execution started by quoting
the full text of Q 5:33 before the names of the convicts and their crime were
listed.52 Media reports also frame death sentences for drug smuggling as hiraba
punishments. For instance, in 2014, the Saudi newspaper Al-Watan reported
that the court in Najran applied the hiraba punishment (hadd al-hiraba) on
two alleged drug smugglers and sentenced them to death.3

3 The Second Example: the Reform of Khul‘ Divorce

3.1 The Concept of Khul‘Divorce

3.1.1 The Wife’s Ability to File for Divorce in Islamic Law

From a women’s rights perspective, divorce is among the most contested areas
in Islamic law. One of the key questions is whether a woman has the right to
dissolve her marriage against her husband’s will. Technically, Islamic law only
grants the husband and the judge the right to dissolve a marriage. Usually, it

61 Ibid., 6:126.

62  The announcement was printed in a local newspaper. I want to thank Ingo Schendel from
the German Embassy in Riyadh for providing me with a copy of the article.

63  The article can be found on the newspaper’s homepage, see bit.ly/2KqELIV.
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is the husband who ends the marriage through repudiation (talag). The hus-
band does not have to present grounds for the repudiation, but some ‘ulama’
even argued that the husband does not even have to inform his wife about the
divorce.54

The wife, on the other hand, only has two ways to end the marriage: first, she
can file for dissolution ( faskh) of the marriage in court, and second, she can try
to obtain a khul‘ divorce. In order to get the marriage dissolved, the wife has to
present specific grounds to the judge. The general idea in all schools of Islamic
jurisprudence is that if the wife suffers any physical or psychological damage
(darar) from the marriage, she should be free to dissolve the marriage without
further costs. The schools, however, disagree on what constitutes damage. The
jurists mostly accept that physical violence by the husband, his absence for a
longer period of time, his refusal to pay alimony, and his impotence or inability
to father children can damage the wife’s well-being.

In case the wife cannot prove any damage, the only option left for her is to
obtain a khul‘ divorce. In a khul‘ divorce, the wife offers to return claims or pay-
ments that she has received from her husband during the marriage, usually her
dowry (mahr), in exchange for the divorce. According to Islamic jurisprudence,
every woman is entitled to a dowry when she marries, which is usually negoti-
ated before the marriage and laid down in the marriage contract.55

The limited access to divorce for women in Islamic law is regularly criticized
by women’s rights activists as well as human rights NGos and others. In Egypt,
the critique led in 2000 to the issuing of a controversial law on khul‘, which
enabled a wife to file for khul* divorce without her husband’s consent. The law
stipulated that the wife has to renounce all claims she has against her husband
and return her dowry entirely. Furthermore, she has to declare in court that
she detests living with her husband and is afraid to transgress the boundaries
(hudud) set by God.6¢

The Egyptian law served as a role model for similar reforms in various Arab
countries.®? For instance, the 2001 reform of divorce law in Jordan explicitly

64 Mathias Rohe, Das islamische Recht: Geschichte und Gegenwart (Munich: Beck, 2009), 92.

65 Nadjma Yassari, Die Brautgabe im Familienvermdgensrecht: Innerislamischer Rechtsver-
gleich und Integration in das deutsche Recht (Tiibingen: Mohr Siebeck, 2014), 34.

66  Article 20 of the Egyptian Law Nr. 1 of 2000 regulating certain situations and judicial pro-
cedures in personal status matters (Qanan Raqm 1 li-Sanat 2000 bi-Isdar Qanan Tanzim
Ba‘d Awda“ wa-Ijra’at al-Taqadi fl Masa’il al-Ahwal al-Shakhsiyya).

67  Lynn Welchman, Women and Muslim Family Laws in Arab States: A Comparative Overview
of Textual Development and Advocacy (Amsterdam: Amsterdam University Press, 2007),
119—22.
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referred to the Egyptian law.58 The Egyptian law also received much atten-
tion in Western literature.5® It was seen as a turning point in the history of
Islamic law and the beginning of a new era. In a much-cited article, Oussama
Arabi claimed that the Egyptian khul‘ law was an example that Islamic law
could be substantially reformed by modern state legislation. Although Arabi
acknowledged that the Egyptian government based the reform on accounts of
the Prophet and consulted al-Azhar, he argued,

[T]he historically established corpuses [sic] of over a millennium of
Muslim legal thought — the immense intellectual effort of past genera-
tions of school jurists sedimented in the treatises of jurisprudence and
in community legal practices — are, to a large measure, constitutionally
neutralised.”®

Arabi’s analysis has become the standard narrative on the development of
khul‘ divorce and deeply influenced subsequent research on Egyptian family
law.” Yet, despite the lack of state legislation in family law, a similar develop-
ment of judicial khul‘ can be observed in Saudi Arabia.

68 Ibid., 116. In the United Arab Emirates, a similar regulation was included in the 2005 fam-
ily law codification. However, the Emirati legislators explicitly distanced themselves from
the Egyptian and Jordanian reforms. See Lena-Maria Moller, Die Golfstaaten auf dem Weg
zu einem modernen Recht fiir die Familie (Tiibingen: Mohr Siebeck, 2015), 171.

69  See among others Nadia Sonneveld, Khu!‘ Divorce in Egypt: Public Debates, Judicial Prac-
tices, and Everyday Life (Cairo: American University in Cairo Press, 2012); Essam Fawzy,
“Muslim Personal Status Law in Egypt: The Current Situation and Possibilities of Reform
through Internal Initiatives,” in Women’s Rights and Islamic Family Law: Perspectives on
Reform, ed. Lynn Welchman (London: Zed Books, 2004); Dawoud El-Alami, “Remedy or
Device? The System of Khul’ and the Effects of Its Incorporation into Egyptian Personal
Status Law,” Yearbook of Islamic and Middle Eastern Law 6 (1999); Nathalie Bernard-
Maugiron, “The Judicial Construction of the Facts and the Law: The Egyptian Supreme
Constitutional Court and the Constitutionality of the Law on the Khul‘,” in Narratives
of Truth in Islamic Law, ed. Baudouin Dupret, Barbara Drieskens, and Annelies Moors
(London: LB. Tauris, 2008); Hendrik Denker, “Die Wiedereinfiithrung des hul‘ und die
Starkung der Frauenrechte,” in Leipziger Beitrige zum Islamischen Recht 1v, ed. Silvia
Tellenbach and Thoralf Hanstein (Frankfurt am Main: Lang, 2004).

70  Oussama Arabi, “The Dawning of the Third Millennium on Shari‘a: Egypt’s Law No. 1 of
2000, or Women May Divorce at Will,” Arab Law Quarterly 16, no. 1 (2001), 21.

71 See, for instance, Sonneveld, Khul* Divorce in Egypt, 41; Javaid Rehman, “The Sharia, Islamic
Family Laws and International Human Rights Law: Examining the Theory and Practice of
Polygamy and Talaq,” International Journal of Law, Policy and the Family 21, no. 1 (2007):
120; Maurits Berger and Nadia Sonneveld, “Sharia and National Law in Egypt,” in Sharia
Incorporated: A Comparative Overview of the Legal Systems of Twelve Muslim Countries in
Past and Present, ed. Jan Michiel Otto (Leiden: Leiden University Press, 2010), 76; Clark
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3.1.2 The Concept of Khul‘ Divorce in Islamic Jurisprudence

The premodern jurists’ rulings on khul‘ divorce are based on several Quranic
verses and one important account of the Prophet Muhammad. In Q 2:229,
it says,

Divorce can happen twice, and [each time] wives can either be kept on in
an acceptable manner or released in a good way. It is not lawful for you to
take back anything that you have given [your wives], except where both
fear that they cannot maintain [the marriage] within the bounds set by
God: if you [arbiters] suspect that the couple may not be able to do this,
then there will be no blame on either of them if the woman opts to give
something for her release. These are the bounds set by God: do not over-
step them. It is those who overstep God’s bounds who are doing wrong,.

Moreover, Q 4:4 states,

Give women their bridal gift upon marriage, though if they are happy to
give up some of it for you, you may enjoy it with a clear conscience.

Based on the Quranic text, the ‘ulama’ agreed that a wife could generally return
her dowry in exchange for divorce. However, more important than the Quranic
verses was a narration of the Prophet Muhammad which set a precedent for
khul divorce. In al-BukharT’s hadith collection, it says,

The wife of Thabit bin Qays came to the Prophet and told him: Messenger
of God, I do not blame Thabit bin Qays for his character or his religion, but
I hate [to commit] disbelief [akrahu al-kufr ft al-islam]. The Messenger of
God replied: “Give his garden back to him [that he gave you as dowry].
She said: “Yes.” [Then] the Messenger of God said [to Thabit]: “Accept the
garden and divorce her once” [igbal al-hadiqa wa-talligha tatliqatan].”

Several different versions of the hadith exist, and the last sentence of the
account became especially contested. In another version of the story, the

Lombardi, “The Constitution as Agreement to Agree: The Social and Political Founda-
tions (and Effects) of the 1971 Egyptian Constitution,” in Social and Political Foundations
of Constitutions, ed. Denis Galligan and Mila Versteeg (Cambridge: Cambridge Univer-
sity Press, 2013), 421, n. 22; Jasmine Moussa, Competing Fundamentalisms and Egyptian
Women’s Family Rights: International Law and the Reform of Shari‘a-Derived Legislation
(Leiden: Brill, 2011), 196.

72 Al-Bukhari, Sahih al-Bukhari, 1344 (Nr. 5273).
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Prophet said to Thabit: “Take what she got from you [khudh alladhi laha
‘alayka] and let her go her way.””® In yet another version, he simply stated:
“Take it [the garden].””#

However, the different versions have only minor implications for the jurists’
understanding of khul* divorce. The ‘ulama’ agree that khul* divorce is a con-
tract between the spouses, in which both agree that the wife gives back assets
provided to her by the husband in return for divorce.

The requirements of khul® divorce resemble those of other contracts: first
of all, there has to be an offer from the wife’s side to which the husband has to
agree.” Since khul‘ divorce is an exercize of the spouses’ private autonomy, the
involvement of a judge or any other official is not required.”® Most importantly,
the wife does not have to present any reasons for the divorce. It is sufficient
that she no longer wants to live with her husband.””

The details of khul® divorce are, however, disputed between the different
schools. One of the key questions is the amount of the compensation. Some
jurists considered the return of at least a part of the mahr a requirement for
khul‘ divorce. For some Hanbalis, this was not mandatory: they argued that
the wife could initiate a khul‘ divorce even without returning any assets.”® The
jurists also intensively debated if the wife could offer to return more than she
has received from her husband.” Equally disputed was the legal nature of khul‘
divorce: is it a repudiation (talaqg) or a dissolution ( faskh) of the marriage?80
Since spouses are generally only allowed to remarry if the husband has not
uttered the talaq three times, the question is of great practical importance.!
A faskh divorce, on the other hand, does not have any further legal conse-
quences for a potential remarriage of the spouses.8?

N

73 Al-Nasa1, Sunan al-Nasa’i, 543 (Nr. 3497).

74  Abu Dawud, Sunan Abi Dawid, 3:544 (Nr. 2227).

75  The Islamic jurists did not develop a general law of contracts but instead addressed
fundamental problems of contract law in the law of sales. The sales contract (‘aqd bay)
became a model contract, to which the jurist referred when discussing other forms of
contracts. See Oberauer, Islamisches Wirtschafts- und Vertragsrecht, 15.

76 See al-Zuhayli, Al-Figh al-islamiwa-adillatuhu, 9:7012; Al-Sarakhsi, Al-Mabsut (Beirut: Dar
al-Ma‘rifa, 1409/1989), 6:173; Ibn Qudama, Al-Mughni (Riyadh: ‘Alam al-Kutub), 10:268.

77  See, for example, al-Shirazi, Al-Muhadhdhab fi figh al-Imam al-Shafi7 (Damascus: Dar
al-Qalam, 1413/1996), 4:254.

78  Ibn Qudama, Al-Mughni, 10:287.

79  See, for instance, Ibn Rushd, Bidayat al-mujtahid, 3:132.

80  Ibn Qudama, Al-Mughni, 10:274.

81  See See Munir, “Triple Talaq.".

82  Al-Mawardi, Al-Hawt al-kabir fi figh al-Imam al-ShafiT (Beirut: Dar al-Kutub al-Tlmiyya,
1414/1994), 10.
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3.1.3 Can the Husband Be Forced to Agree to a Khul‘ Divorce?

In a case where her husband does not want the divorce, the primary question
for the wife is whether she can nevertheless end the marriage. The premodern
‘ulama’ pointed to the contractual nature of khul‘ divorce and argued that the
husband’s agreement is always needed in order for the divorce to take place.
Islamic jurisprudence usually places great emphasis on contractual freedom,
and the ‘ulama generally refuse the idea of an obligation to contract. In the
case of khul divorce, the jurists agreed that, like in all other contracts, both
parties’ agreement is needed for the contract to be valid.

However, can the husband be forced to give his agreement, or can a court
subsidize it? Premodern ‘ulama’ discussed whether the prophet’s decision to
give back the garden could be understood as a binding rule. The four major
schools agreed that the Prophet’s order to take back the garden in return for
the divorce should be seen as advice, which is not binding, but only recom-
mended (mustahabb) to follow. This made it impossible for a judge to force
a husband to agree to his wife’s offer to khul divorce.®3 Due to the consensus
among the early ‘ulama’ on the issue, most postclassical figh works refrained
from extensively discussing the question.

This is not to say that all premodern scholars followed the mainstream
opinion of the schools. The Maliki jurist al-Baji (d. 1101), for instance, held that
the Prophet’s decision to take back the garden did not even result in a moral
obligation to agree to the divorce,3* while, about six-hundred years later, the
Yemeni scholar Muhammad bin Isma‘l al-San‘ani (d. 1768) argued that, at its
core, the Prophet’s command should be understood as binding. Al-San‘ani
ruled that the husband is bound to agree to the wife’s offer to khul‘ divorce;
however, he did not discuss whether the husband has to agree to the wife’s
offer right away or if the wife has to go to court and force the husband to con-
sent.8> Al-San‘ani was not alone: in the Maliki tradition, a few scholars in their
school opposed the school’s doctrine and considered the Prophet’s command
binding.86 However, their opinion fell into obscurity.8”

83  Ahmed Fekry Ibrahim, Pragmatism in Islamic Law: A Social and Intellectual History
(Syracuse: Syracuse University Press, 2015), 211.

84  ‘Abd Allah bin Muhammad Al Khunayn, Al-Khul* bi-talab al-zawja (Riyadh: Dar Ibn
Farhiin, 1421/2001), 65.

85  Muhammad bin Ismafl al-San‘ani, Subul al-salam sharh buligh al-maram (Riyadh:
Maktabat al-Ma‘arif, 1427/2006), 3:454.

86 Ibrahim, Pragmatism in Islamic Law, 211.

87 A comprehensive contemporary work on the Maliki school, for instance, clearly states
that the husband in any case has to agree to the khul‘ divorce. See Muhammad bin Bashir
al-Shaqafa, Al-Figh al-maliki fi thawbihi al-jadid (Damascus: Dar al-Qalam, 1432/2011),
4:272.
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3.1.4 Saudi Views on Forced Khul‘ Divorce

Contemporary Saudi scholars also see khul® divorce as a private contract
between the spouses. For instance, Ibn Khunayn wrote in his 2010 book on
khul® divorce,

There is no doubt that [khul® divorce] is an agreement between the
spouses and [constitutes] the wife’s obligation to return [what she has
been given] to the husband or a third person. The husband is not forced
to [agree], nor is the wife forced to return [her assets].88

Starting from the middle of the twentieth century, Saudi scholars increas-
ingly discussed whether a judge could dissolve a marriage despite the hus-
band’s refusal to khul divorce. The key question was whether exceptions to
khul® divorce’s contractual nature could be made. Like jurists from the other
schools, Hanbali ‘ulama’ traditionally held that the husband’s agreement was
only desired and that the judge could only intervene if the husband violated
his marital duties.

Muhammad bin Ibrahim (d. 1969) was the first prominent Saudi scholar to
diverge from the mainstream opinion in the schools. He referred to the famous
Hanbali book Al-Insaf by ‘Ala’ al-Din al-Mardaw1 (d. 1480), which lists the vari-
ous opinions held by Hanbali scholars in the fifteenth century. Al-Mardawi
wrote that, except for Ibn Taymiyya, the Hanbali scholars agreed that the hus-
band’s consent to a khul‘ divorce could not be forced. However, al-Mardaw1
also briefly stated that some judges in the Levant at his time did force the hus-
band to agree.8? Muhammad bin Ibrahim quoted al-MardawT’s brief reference
to the Levantine judges and presented their practice as a legitimate minor-
ity opinion in the school.%¢ However, he remained silent on the proceedings
that the judges should undertake in a forced khul‘ divorce and explicitly left
this to the judges’ ijtihad.”! Despite Muhammad bin Ibrahim’s great influence
on the judiciary, he did not manage to establish his view on khul* divorce as
the prevailing practice in the kingdom. Some judges followed Muhammad bin
Ibrahim’s opinion, whereas others preferred the mainstream view.92

Muhammad bin Ibrahim was not the only major twentieth-century Saudi
scholar to grant forced khul divorce. Ibn ‘Uthaymin (d. 2001) also allowed

88 Al Khunayn, Al-Khul* bi-talab al-zawja, 20.

89  Al-Mardawi, Al-Insaf, 8:382.

90  Muhammad bin ‘Abd al-Rahman al-Qasim, (Ed.). Fatawa wa-ras&’il samahat al-shaykh
Muhammad bin Ibrahim Al al-Shaykh. Mecca: Matba‘at al-Hukiima, vol. 10, p. 288.

91 Al-Qasim, Fatawa wa-ras@il, 10:298.

92 This was told to me by several senior judges that I interviewed in Riyadh.
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judges to force a husband to consent to a khul‘ divorce. Although Ibn ‘Uthaymin
briefly referred to Ibn Taymiyya, he forwarded a very pragmatic argument: it
was the judge’s obligation to solve the dispute between the spouses. However,
if the wife does not want to remain with her husband and the husband insists
on his refusal of the divorce, the only way left for the judge to solve the conflict
was to dissolve the marriage.93

Saudi court practice substantially changed in 1974, when King Faysal asked
the Council of Senior Scholars for a fatwa on forced khul divorce. For the
Council, the question of forced khul divorce is connected to the wife’s “dis-
obedience” (nushiiz). According to Islamic jurisprudence, the wife owes the
husband obedience (tG@‘a) in return for the provision of alimony. If the wife
refuses to obey, for example, if she moves out of the marital home without
the husband’s consent, she is considered disobedient (nashiza).9* As a result,
she loses her right to alimony until she returns to her husband.? Since Saudi
women usually move out of the marital home once a serious marital dispute
arises, the Council’s members assumed that the wife is disobedient whenever
the question of forced khul‘ arises. For them, the wife’s disobedience contra-
dicts the goal of the marriage, namely the peaceful cohabitation of man and
woman. If it was possible for the spouses to settle their dispute, the Council
demanded that a judge should dissolve the marriage.%¢

In addition to the aforementioned Quranic verses and the account of Thabit
and his wife, Saudi ‘ulama’ pointed to a famous prophetic hadith that also
serves as a basic principle (ga‘%da) in Islamic jurisprudence: No harm shall
be inflicted or reciprocated (la darar wa-la dirar).®” The principle is used in
different ways. Ibn Khunayn, for instance, argued that the unhappy marriage
itself constituted harm to the wife. Since it was the imperative of Islamic law to
reduce harm, an unhappy marriage should be ended in any case, if necessary,
through a forced khul divorce.%®

Today, Saudi jurists discuss the question of forced khul‘ divorce in much
greater detail than earlier scholars like Muhammad bin Ibrahim. For example,
Ibn Khunayn not only refers to Hanbali works but also carefully analyzes the
opinions in the other schools. Moreover, he is much more concerned with the
procedural aspects of forced khul‘ divorce. For Ibn Khunayn, the prevailing

93  Al-“Uthaymin, Al-Sharh al-mumti‘, 12:480.

94  Wizarat al-Awqaf wa-l-Shv’tn al-Islamiyya al-Kuwaitiyya, Al-Mawsu‘a al-fighiyya
al-kuwaitiyya, 40:287.

95  Al-Zuhayli, Al-Figh al-islami wa-adillatuhu, 10:7364—66.

96 Al-Amana al-Amma li-Hay’at Kibar al-‘Ulam&’, Abhath hay'at kibar al- ulama’, 1:658.

97  For more information on the principle see Zakariyah, Legal Maxims, 158—72.

98 Al Khunayn, Al-Khul bi-talab al-zawja, 72.
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opinion in Saudi Arabia today resembles the Egyptian khul‘ law issued in 2000.
He emphasized that Saudi jurists had come up with their ruling decades before
the Egyptians, and, therefore, he could not understand the debates surround-
ing the Egyptian law. For him, forced khul‘ divorce should be a given today.%®

3.2 Forced Khul‘in Saudi Legal Practice

3.2.1 The Prevailing Practice in Saudi Courts before Codification

Prior to the codification of family law, the prevailing practice in Saudi courts
followed the majority opinion among Saudi scholars. According to the pub-
lished court decisions, the judges forced husbands to consent to a khul‘ divorce
whenever reconciliation failed, and the wife insisted on the divorce. Moreover,
according to several judges I spoke to, the appeal courts usually revoked
judgements if the first instance judge refused to grant a forced khul divorce.
Muhammad Jar Allah, for instance, a senior judge at the Riyadh Court of
Appeal, explained that he referred all decisions in which women were denied
a khul‘ divorce back to the first instance court.!? According to Ibn Khunayn,
the courts were de facto bound to the Council of Senior Scholars’ decision, and
a group of young lawyers from Riyadh confirmed that forced khul‘ divorce had
become a routine procedure at Saudi courts. It was hard for them to imagine
that a woman could be denied a khul‘ divorce as it was argued by the authorita-
tive jurists of the four major schools.1!

In order to obtain a forced khul‘ divorce, the wife had to file a lawsuit at
court, which is free of charge.192 Often, a forced khul‘ divorce took place in the
context of a lawsuit concerning the wife’s disobedience. If the wife moved out
of the marital home, the husband could file a lawsuit to force her to return to
the marital home. However, according to the published court decisions, such a
case was difficult to win. Instead of forcing the wife to return to the husband,
the judges often started the procedure for a khul‘ divorce.!93 Even if a judge
decided that the wife should return to the husband, she could not be forced to

99 Interview with Ibn Khunayn in his house in Riyadh, 1 August 2018.

100 Interview with Muhammad Jar Allah in his office at the Riyadh Court of Appeal,
31 July 2018.

101 Interview with five lawyers of Manstir al-Dhufayrl law firm at the law firm’s offices in
Riyadh, 13 May 2018.

102 Court actions are generally free of charge in Saudi Arabia. See Shafisha‘, Al-Tanzim
al-gada’ al-jadid, 459.

103 In some of the published court cases, however, the wife agreed to return to the marital
home after financial incentives from the husband See, for instance, the decision of the
Bada’i‘ General Court, decision Nr. 34121653 (confirmed by the Qasim Court of Appeal on
10.4.1435/11.2.2014).
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do so, since according to the Code of Enforcement (Nizam at-Tanfidh), such a
decision could not be enforced.1°* However, the judgement could deprive the
wife of her alimony since she would be officially declared disobedient.

3.2.2 The Role of the Arbitrators

The khul‘ procedure at court usually started with the appointment of the two
arbitrators (hakaman). The institution of the arbitrators has its roots in the
Quran. In Q 4:35, it says,

If you fear that a couple may break up, appoint one arbiter from his family
and one from hers. Then, if the couple wants to put things right, God will
bring about a reconciliation between them: He is all knowing, all aware.

The arbitrators’ task is to reconcile the couple. However, they can also negoti-
ate the divorce. Most premodern jurists deduced from the clear wording of
the Quranic verse that the arbitrators have to be members of the spouses’
families. Prior to the codification, Saudi judges asked the parties who they
want to nominate as arbitrators. Some couples chose to contact professional
marriage counsellors. For instance, in one case from Tabiik, the couple unani-
mously nominated a nonprofit family counselling center as arbitrator.°> In
other cases, the mediation center (gism al-sulh) at the court, an institution that
assists the judges often in family disputes, was nominated as an arbitrator for
both parties.'?6 However, according to the head of the mediation center at the
family court in Riyadh, many spouses still preferred to nominate arbitrators
from their families.107

The arbitrators’ decision was not binding for the spouses. For instance,
in the aforementioned case from Tabuk, the family counselling center con-
cluded that it was best to end the marriage, due to the hostility between the
spouses. The counselling center suggested that the wife should only return a
bit more than half of her dowry, but the husband refused the center’s decision
and demanded that the wife give back all of her dowry.108

104 Article 75 of the 1433/2012 Code of Enforcement.

105 Tabuk General Court, case Nr. 34116147 (confirmed by the Tabak Court of Appeal on
1.3.1435/3.1.2014).

106 See, for instance, ‘Unayza General Court, decision Nr. 3486983 (confirmed by the Qasim
Court of Appeal on 8.2.1435/12.12.2013).

107 Visit of the Riyadh Family Court, 9 August 2018.

108 Tabik General Court, case Nr. 34116147 (confirmed by the Tabuk Court of Appeal on
1.3.1435/3.1.2014).
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Even if one or both spouses refused the arbitrators’ decision, the judges
nevertheless often followed it, especially when the mediation center at court
served as arbitrator. When all efforts to reconcile the couple failed, the media-
tion center at court almost always proposed that the marriage should be ended
and suggested the amount of the dowry that the wife had to pay back. If the
couple had been married for a long time and the wife’s responsibility for the
divorce was unclear, the center often decided that the wife did not have to
return her dowry at all.

Sometimes one of the spouses rejected the arbitration procedure entirely. In
another case from Tabilk, for instance, the wife refused to appoint an arbitra-
tor because she was determined to separate from her husband. The judge then
appointed the mediation center as arbitrator and listed the wife’s refusal as
one more sign of the failure of the marriage.10°

3.2.3 The Judges’ Legal Reasoning

In their decisions, the judges did not always directly refer to the Saudi schol-
ars we discussed earlier, even though the judges followed them in their legal
reasoning. Instead, they usually started their verdicts by quoting the prophetic
account of the story of Thabit bin Qays and his wife. In addition, the major-
ity of decisions referred to premodern figh writings. For instance, one judge
quoted Ibn al-‘Arabi (d. 1149), who wrote,

Long term contracts [ uqud al-abdan] are only concluded through agree-
ment, harmony [ta'aluf] and good relations [husn al-taGshur] [between
the parties]. If this is missing, [only] the outer appearance of the contract
remains. It is [thus] beneficial to dissolve [the contract] by appropriate
means.!1°

Other judges, however, also quoted the decision of the Council of Senior
Scholars or referred to the fatwas of Muhammad bin Ibrahim.!!! In addition,
the judges often used more general principles of Islamic jurisprudence, espe-
cially when they referred to the wife’s disobedience. The published court

109 Tabuk General Court, case Nr. 34134206 (confirmed by the Tabuk Court of Appeal on
20.7.1435/29.5.2014).

110 Ibn al-Arabi, Ahkam al-Quran (Beirut: Dar al-Kutub al-Tlmiyya, n.d.), 1:541. See also
Tabik General Court, case Nr. 34134206 (confirmed by the Tabuk Court of Appeal on
20.7.1435/29.5.2014).

111 See, for example, Dammam General Court, case Nr. 33450534 (confirmed by the Court of
Appeal of the Eastern Provinces on 26.2.1434/9.1.2013).
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decisions show that the women usually had left the marital home a couple of
months, in some cases even some years, before the court trial.

The wife’s disobedience, the judges often argued, contradicted the goal of
the marriage.!’? Some judges went one step further and, like Ibn Khunayn,
maintained that an unhappy marriage constitutes a form of harm (darar)
for the wife.'3 Since Islamic jurisprudence demands that all harm should be
avoided, the judges considered it imperative to dissolve the marriage. A judge
from Riyadh even wrote that an unhappy marriage violated the wife’s dignity
(karama).** In a couple of cases, the judges simply copied arguments from
the Council of Senior Scholars’ decision without indicating it. Sometimes the
judges also presented less technical arguments: a judge from Dammam, for
instance, stated in his verdict that marriage was a matter of the heart, which
could not be forced.1">

Once a judge had decided that the marriage should be ended, the question
of compensation arose. Whereas earlier Saudi scholars had left the determi-
nation of the compensation largely in the hands of the individual judge, Ibn
Khunayn developed criteria for the judges to decide the wife’s compensation,
which some judges quoted.!'¢ For Ibn Khunayn, the amount of the compensa-
tion depended on the spouses’ fault in the divorce. If none of the spouses could
be determined to be responsible for the divorce, the wife only had to pay back
half of what she had received from the husband. If the judge concluded that
the husband had caused the divorce, the wife normally did not have to return
any assets.!!”

Women regularly accused their husbands of serious wrongdoing, mostly
physical or psychological mistreatment. If there was evidence for the allega-
tions, the wife was granted a divorce without having to pay compensation;
however, in most cases, the allegations could not be proven.

112 See, for instance, Riyadh General Court, decision Nr. 3438447 (confirmed by the Riyadh
Court of Appeal on 7.5.1434/19.3.2013).

113 See, for instance, ‘Unayza General Court, decision Nr. 3486983 (confirmed by the Qasim
Court of Appeal on 8.2.1435/12.12.2013).

114 Riyadh General Court, decision Nr. 3460936 (confirmed by the Riyadh Court of Appeal on
18.7.1434/28.5.2013).

115 Dammam General Court, case Nr. 33450534 (confirmed by the Court of Appeal of the
Eastern Provinces on 26.2.1434/9.1.2013).

116 See, for instance, ‘Unayza General Court, decision Nr. 3486983 (confirmed by the Court of
Appeal of the Qasim Region on 8.2.1435/12.12.2013).

117 Al Khunayn, Al-Khul* bi-talab al-zawja, 166.
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3.2.4 The Widespread Scepticism of Khul‘ Divorce
Even though forced khul® divorce was a standard procedure at Saudi courts,
many ‘ulama’ still regarded it with scepticism. The jurists often quoted a narra-
tion according to which the Prophet said, “Any woman who asks her husband
for divorce without reason will not be allowed to smell paradise.” The ‘ulama’
demanded that a wife should have patience (sabr) with her husband before
demanding a divorce.® According to the court transcripts, judges regularly
quoted the prophetic account in court hearings. For instance, in one case from
Dammam, the judge instructed a woman that it was haram to ask for a divorce
when no harm is caused.!’® In another case, a judge in Medina reminded the
wife that patience in marriage was among the best virtues.!2°

It is crucial to note that the possibility of forced khul‘ divorce was not only
significant in cases in which the husband was forced to consent to the divorce,
but its prime importance lay in the power it gave to women in their marriages.
Men could not anymore prevent the dissolution of the marriage, which put the
women in a better bargaining position.!2!

118 This view does not originate only from Saudi customs but can also be found in premod-
ern jurisprudence. See Al-Bahiti, Al-Rawd al-murbi‘ sharh zad al-mustaqni‘ (Cairo: Dar
al-Hadith, 1425/2004), 344.

119 Dammam General Court, case Nr. 33450534 (confirmed by the Court of Appeal of the
Eastern Provinces on 26.2.1434/9.1.2013).

120 Medina General Court, case Nr. 3426340 (confirmed by the Mecca Court of Appeal on
22.5.1434/3.4.2013).

121 This is illustrated by one of my experiences at the family court in Riyadh, where I had
the chance to attend a mediation (sulh) session. In many family law cases, mediation is
either required before a lawsuit is filed or judges send the two parties to the mediation
center (gism al-sulh) at the court in order to find a mutual agreement. The setting of the
mediation session resembled a court hearing. The shaykh was sitting in the middle of the
room behind a huge desk. Before him, the wife, dressed in niqab, and the husband, who
was wearing the traditional Saudi dress sat on chairs. The wife wanted the divorce, her
husband, however, claimed to still be in love with her. He wanted her to stay with him
and refused to pronounce the divorce. The wife seemed to be familiar with the basics
of Islamic family law. She accused her husband of drinking and stated that he neglected
the prayers. Both accusations theoretically are enough reason for the dissolution of the
marriage. Several high ranking Saudi ‘ulama’ even hold that someone who does not pray
can be considered an infidel (kafir). In the course of the sulh session, the shaykh tried to
convince both parties separately that they should find a solution for their problems. The
woman should give her husband another chance, the husband, on the other hand, should
try to behave better or pronounce talaq. Both declined, and the women made clear that
she did not want, under any circumstances, to continue the marriage. By the end of the
session, the shaykh had told the husband that there were two options for him: his wife
was determined to get a divorce, and he could do nothing to prevent that. So, he might
as well divorce her now. Additionally, the shaykh quoted from the Qur'an. This left an
impression, and the husband promised to later pronounce the talaq in front of the court.
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The scepticism towards khul® divorces was reflected in the numbers:
although khul‘ divorces had become more popular over the last decades, the
numbers still remained much lower than that of talaq divorces.’??> According
to Al-Arabiya, eighty-one talaq divorces were registered every day in the king-
dom in the year 1432/2010-11, but only four khul‘ divorces per day.!23

4 Conclusion

The two case studies illustrate that legal change can occur silently over
decades, entirely through the jurists’ discourse and without significant pub-
lic debate. In many cases, Saudi jurists developed the law in ways that con-
flict with the consensus ({jma") as it is recognized by the four major schools
of Islamic jurisprudence. Usually, the jurists relate and continue premodern
debates, often inside the Hanbali school.

The development of the death penalty for drug smuggling shows that not
only can the law change without the government’s interference, but some-
times the discourse of the jurists can also serve as the basis for state law
reform. Similar developments can be seen in Islamic family law, which will be
discussed in the next chapter. The case study on drug smuggling also illustrates
that for many judges, Islamic jurisprudence is still the main point of reference,
even in legal questions addressed by codified law.

Legal change in Saudi Arabia does not follow one single direction. On the
one hand, it can strengthen the position of women, as seen in the case of khul
divorce, and to some extent, in child custody. On the other hand, it can under-
mine fundamental human rights and lead to harsh criminal punishments, as
illustrated by the case study on drug smuggling.1>*

122 Observers argue that Saudi women today know more about their possibilities for
divorce, which has led to a rise in khul® divorces in the last years See www.arabnews
.com/saudi-arabia/news/814866 [last access: 20 November 2022].

123 However, this includes not only forced but also consensual khul‘ divorces. The article can
be accessed under bit.ly/2s1mB6q [last access: 30 September 2022].

124 A similar development can be witnessed in the question of unlawful intercourse (zina).
While premodern ‘ulama’ did not accept the pregnancy of an unmarried women as evi-
dence for zina, Saudi scholars argued that the pregnancy fulfilled the requirements for
the hadd punishment. See Krell, “Saudi Arabia,” 311.
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CHAPTER 7

What Happens When Islamic Law Is Codified

1 Introduction

On March 8, 2022, International Women's Day, Saudi Crown Prince
Muhammad bin Salman announced that a codification of Islamic family law
had been approved by the Council of Ministers and would be enacted in ninety
days. The new personal status law (Nizam al-Ahwal al-Shakhsiyya, psL), the
prince stated, represented a “quantum leap” (naqgla naw‘yya kubra) for the
Saudi judiciary.!

Saudi government officials praised the codification as a significant reform
of Islamic family law, highlighting that it ensures the “protection” (hifaz) of
the rights of Saudi women, children, and the family more generally. Moreover,
the new law, they said, safeguards human rights (huqiq al-insan). Yet, at the
same time, government officials emphasized that the codification does not
deviate from Islamic law. Instead, the government chose those opinions (aqwal,
sing. gawl) from the Islamic legal tradition that were believed to best fit the
current social and economic situation in the kingdom. The Minister of Justice
at the time, Walid al-Sama‘ni, emphasized that the new law was based on
the principles of jurisprudence (magasid al-shari‘a) and incorporated the best
modern judicial practices and teachings while acknowledging the changes and
challenges of modernity.2

Although Saudi government officials and many commentators outside
Saudi Arabia regarded the new code as the start of a new era of law in Saudi
Arabia, it generated little visible interest within the Saudi legal community. The
scholarly establishment largely remained silent, and commentators on Twitter
only vaguely criticized some aspects of the new law. The lack of criticism was
not surprising, given the current state of freedom of speech in the kingdom.
Nevertheless, it was noteworthy that scholarly institutions, such as the Council
of Senior Scholars, which seldom miss an opportunity to formally praise the
Saudi leadership, refrained from commenting on the law. Those jurists who
commented on the law remained very brief. For instance, Sa‘ad bin ‘Abd Allah
al-Mu'jab, the general prosecutor of Saudi Arabia and a member of the Council

1 This was reported by several Saudi newspapers. See, for instance, the article in the Mecca
Newspaper, https://bit.ly/3sW2gjfz [last access: 24 January 2023].
2 https://www.okaz.com.sa/news/local/2099481 [last access: 16 January 2023].
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of Senior Scholars, released a short statement praising the Saudi leadership
and merely superficially pointing to the alleged benefits of the new law.3

This chapter explores whether the codification constitutes a departure from
the way Islamic family law was conceptualized and applied in the kingdom
before the new law was issued. To do this, it analyzes (1) how the codification of
family law came into being and (2) how it relates to the writings of Saudi jurists
and court practice before the codification.

2 How the New Code Came into Being

The new code law put an end to the almost 100-year-long debate in the king-
dom on the codification of Islamic law, during which several attempts had
been made to codify the law. In the early twentieth century, King ‘Abd al-‘Aziz
planned to establish a committee of religious scholars, which should choose
rulings from all four schools of Islamic jurisprudence and publish them in the
form of a modern law code. Since the nineteenth century, Islamic scholars
outside Saudi Arabia had been publishing compilations of Islamic law, which
were mostly called majallat (sing. majalla). The most important compilation
was the Ottoman majalla (Majallat al-ahkam al-‘adliyya), which was published
and enforced in most parts of the Ottoman empire between 1870 and 1877.4
It was a remarkable effort to transform late Hanafi doctrine into a systematic
and comprehensive law code.?

The idea of a systematic codification was not new to Ottoman jurists, since
European-style codes had already been introduced in some areas of the law.
The majalla, however, was the first effort to codify the core of Islamic private
law. Family law was left out, but soon other compilations were created to fill
that void. Most importantly, it was the work of the Egyptian jurist Qadri Basha,

3 See an article in the Saudi newspaper Sabq, available on the newspaper’s homepage
https://bit.ly/3sWfC2Rm [last access: 16 January 2023].

4 Asad, Formations of the Secular, 211.

5 To what extent the majalla still represents Islamic law is disputed among historians of Islamic
law. While Schacht argued that the majalla was a secular, not an Islamic code, other scholars
see it more as a digest of Islamic law than a code in the European sense. For an overview over
the literature on the Ottoman majalla see Guy Burak, “Codification, Legal Borrowing and the
Localization of ‘Islamic law,” in Routledge Handbook of Islamic Law, ed. Khaled Abou El Fadl,
Ahmad Atif Ahmad, and Said Fares Hassan (London: Routledge, 2019), 394.
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who compiled Hanafl family law. Qadri Basha’s work never had any binding
effect but served as the primary source for the 1917 Ottoman family code.®

In Saudi Arabia, King ‘Abd al-‘Aziz’s plan to create a compilation of Islamic
law failed, apparently due to the complexity of the project.” After the king’s
efforts proved unsuccessful, Saudi judge Ahmad al-Qari decided to continue
the king’s project and started to work on a compilation of Islamic law in 1925.
Instead of incorporating other schools of Islamic jurisprudence, as imag-
ined by King ‘Abd al-‘Aziz, al-Qar1 decided to limit the compilation to those
Hanbali books that were mentioned in the 1928 decree of the Higher Judicial
Authority.® Al-Qari died before he could finish the compilation, but his work
was later finished by two other scholars, ‘Abd al-Wahhab Aba Sulayman and
Ahmad Ibrahim ‘AlL.° They published al-Qari’s extensive compilation of the
rulings of the Hanbali School in 1927. Although al-Qar1’s compilation never had
any binding effect, it is still popular among Saudi judges and lawyers as an
introduction to Hanbali law due to its easy accessibility.

Inspired by the spread of comprehensive codifications in the region, more
and more Saudis demanded a binding law code in the subsequent decades.
The debate reached its peak when the Council of Senior Scholars discussed
and finally refused any form of binding law in 2000.1° King Fahd had turned to
the Council in order to legitimize his plan to codify Islamic law. However, the
decision of the Council was by no means unanimous. In several statements,
six of the Council’s twenty-one scholars supported the king’s plan. Among
them were such influential figures as Rashid bin Khunayn, a relative of ‘Abd
Allah bin Khunayn, and Salih bin Ghasun. Interestingly, the vast majority of
the dissenters had worked in the judiciary before they became members of the
Council.'! Whereas the Council’s final decision did not refer to figh literature,

6 Hans-Georg Ebert, Die Qadri-Pashd-Kodifikation (Frankfurt am Main: Peter Lang,
2010), 19.

7 Ahmad bin ‘Abd Allah al-Qari, Majallat al-ahkam al-sharyya (Jeddah: Tihama, 1401/
1981), 29.
Ibid., 30. See Chapter 2.
Al-Fayiz, Tagnin al-ahkam al-qada’iyya, 48.

10 The decision is published together with the dissenting opinions in al-Amana al-‘Amma
li-Hay’at Kibar al-‘Ulam&, Abhath hay’at kibar al-‘ulama’, 3:15-271. Some newspa-
per reports mention that the Senior Scholars had already refused codification in 1973.
However, the decision does not seem to have been published and there is no information
about it.

11 This was pointed out by Nasir bin ‘Abd Allah al-Mayman in a lecture on the codification
of Islamic law, available on YouTube: www.youtube.com/watch?v=LR6-EaA30YI&t=942s,
min 1 [last access: 21 April 2023].
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many of the dissenters built their case on the writings of various premodern
and contemporary jurists.!?

As a result of the Council’s decision, King Fahd refrained from codifying
Islamic law.!3 In the early 2010s, the discussion on codification again intensi-
fied. Around the year 2012, rumors spread that the Council of Senior Scholars
had released a new decision on the possibility of codification.’* However,
according to Ibn Khunayn, who at the time was a member of the Council, the
senior scholars did not release a second decision.'

Despite the refusal of a binding codification of Islamic law by the Council
of Senior Scholars, King ‘Abd Allah formed a committee of Saudi jurists in
2010 which was tasked with developing a compilation (tadwin) of Islamic
law. By 2018, a compilation of the major areas of civil and criminal law had
been completed and was in the editing process but not announced publicly.
The compilation was meant to be binding for the judges.!® The jurists of the
drafting committee had continued from where past efforts to codify and sys-
tematize Islamic law in Saudi Arabia had stopped: In commercial matters,
they based their code mainly on Ahmad al-QarT’s compilation of Hanbali law.
In family, inheritance, and criminal law, they aimed to codify the prevailing
practice.l”

However, in February 2021, the Crown Prince refused the committee’s prop-
osition. The code did not satisfy the needs of the Saudi people, Muhammad
bin Salman announced. Instead, he promised that family, private, and crimi-
nal law codes would be issued by the end of the same year.!® The new codes

12 The dissenting opinions can be found in al-Amana al-Amma li-Hay’at Kibar al-Ulam&,
Abhath hayat kibar al-‘ulama’, 3:240-71.

13 Instead of focusing on codifying the law, the Saudi government increasingly concentrated
on other ways to establish legal security, as we saw in Chapter 4.

14  ‘Abd Allah al-TImi, “Hadhihi al-fatwa ghayr mulzima,” article in the newspaper Al-‘Arab,
17 December 2014. Available on the website of Al-‘Arab: bitly/2JLeDa5 [last access:
18 June 2022]; Sa‘ad al-Utaybi mentions these rumors, see al-‘Utaybi, Magalat fi al-siyasa
al-shar‘iyya, 17. Frank Vogel writes that he also heard rumors that the Council issued a
favorable decision in 2010. See Vogel, Saudi Business Law, 32.

15  Interview with Ibn Khunayn in his home in Riyadh, 24 April 2018. Mansir al-Haydarl was
also not aware of another decision by Council. Interview with Mansiur al-Haydari in the
Ministry of Justice in Riyadh, 8 May 2018.

16 This was confirmed to me in 2018 by Manstr al-Haydari, who was a member of the draft-
ing committee. Interview with Mansar al-Haydari in the Ministry of Justice in Riyadh,
8 May 2018.

17  Interview with Manstr al-Haydari and Bashar al-Mufadda in the Ministry of Justice in
Riyadh, 8 May 2018.

18  The crown prince’s statement was made public by the Saudi Press Agency, see
www.spa.gov.sa/2187777 [last access: 15 February 2021].
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should be “modern” codifications, which include “international modern court
practices” (mumarasat al-qadaiyya al-dawliyya al-haditha).® Of course, the
king added, the code could not violate the fundamentals of Islamic law but
remained silent on the details. A bit more than a year later, the PSL was issued
as the first of the announced codifications of Islamic law in Saudi Arabia.2®

Very little is known about the law-making process. Before the PsL was issued,
a draft law (Mashra‘ Nizam al-Ahwal al-Shakhsiyya) was promulgated, but no
details on the sources used or people involved were published. As we will see,
the enacted psL largely followed the draft but deviated from it in important
aspects.

3 Is There Anything New in the 2022 Family Code?

3.1 The Ministry of Justice’s Claims

Shortly after the new code was issued, the Ministry of Justice and other gov-
ernment officials highlighted what they saw as its major accomplishments.?!
Among them were several improvements in procedural matters. It is now man-
datory to register divorce (taldg), reconciliation after a divorce (raja‘a), and
other changes in a person’s personal status. The new law also allows women to
register their divorce, which is of high practical importance.

But the Ministry highlighted that the law also introduced new rulings in a
range of legal questions. In the following, I will investigate the most commonly
made claims to analyse to what extent they deviate from Saudi court practice
before codification.?? Surprisingly, Saudi officials did not mention inheritance
law in their announcements of the new law, which makes up a large part of the
psL. Instead, they focused on marriage, divorce, and child custody.

The most widespread claims were the introduction of (1) a minimum age of
marriage, (2) new ways to prove paternity, (3) a new ruling on the triple talaq,

19  https://[www.okaz.com.sa/news/local/2099337 [last access: 31 March 2022].

20  As of early 2023, the other codifications of Islamic law have not yet been issued.

21 The list was shared on social media but also in newspapers. See, for example, the news
website Mubasher https://bit.ly/3irmqMM.

22 My investigations into the new law are partly based on some of my earlier work on Islamic
law in Saudi Arabia. See Dorthe Engelcke, Dominik Krell, and Nadjma Yassari, “Underage
Marriage: Legal and Social Practice in Muslim Jurisdictions,” Arab Law Quarterly (forth-
coming); Krell, “Saudi Arabia”; and Dominik Krell, “Was kann man von Saudi-Arabien
fir die Entwicklung des islamischen Familienrechts in Europa lernen?” in Migration
und Heimatrecht, ed. Irene Schneider, Hatem Elliesie, and Silvia Tellenbach (Wiesbaden:
Harrassowitz, 2022).
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(4) improvements of the rights of children in custody law, and (5) women'’s
right to divorce on their own will in some instances. We have already touched
on several of these issues in earlier chapters, which is not surprising given that
they are among the most contentious issues in Islamic family law today.

3.2 The Introduction of a Minimum Age of Marriage
In general, Islamic jurisprudence does not specify a minimum age of marriage.
According to the four major schools, a girl and a boy can be married well before
puberty. However, this does not imply that sexual intercourse is permitted. The
marriage is only consummated once the wife has been handed over to her hus-
band following the marriage ceremony, which typically occurs after she has
reached puberty.23

Saudi scholars have long permitted minor marriage. When asked about the
marriage between a 14-year-old boy and a girl aged 10 to 14, the Permanent
Committee responded that such a marriage was valid if the marriage guard-
ians agreed.?4 In another fatwa, the Committee stated that there was no reason
why a marriage of a12-year-old child should be prohibited.?5 Referring to plans
to institute a minimum age of marriage in the Emirates, Ibn Baz condemned
any restrictions on marriages of children under the age of 18, emphasizing that
there would not be any age limit for marriage in Islamic law. He wrote that
“nobody can legislate (shara“) contrary to what God and the Prophet have leg-
islated” and reminded the Emirati legislators of their obligation to adhere to
Islamic law.26

The Saudi government and the Saudi Human Rights Organisation (Hay’at
Huqugq al-Insan) have worked for decades towards the prohibition of minor
marriages.?” Plans to introduce a minimum age of marriage were presented by
the Ministry of Justice around 2009. The plans faced severe criticism from lead-
ing Saudi ‘ulama’. ‘Abd al-Rahman bin Nasir al-Barrak, a former professor at
Riyadh’s Imam University, strongly urged the Saudi government to reconsider

23 For more information on minor marriage in Islam and in the legislation of other Arab
countries, see Engelcke, Krell, and Yassari, “Underage Marriage”; and Dominik Krell, “The
Role of Jurists in Contemporary Islamic Family Law,” Arab Law Quarterly (forthcoming).

24  Ahmad bin ‘Abd al-Raziq al-Dawish, Fatawa al-Lajna al-Da’ima li-I-Buhiith al-Tlmiyya
wa-l-Ifta’ (Riyadh: Ri’asat Idarat al-Buhath al-Tlmiyya wa-l-Ifta, n.d.), 916.

25  Ibid.

26  Ibn Baz, Majmu’fatawa wa-maqalat mutanawwi‘a, 4:126—28.

27  See ‘Abd al-Muhsin bin Hamd al-‘Abad’s polemic reaction against the government's
plans. The fatwa is printed in ‘Abd al-Rahman bin Sa‘d al-Shithr1, Hukm tagnin man‘
tazwij al-fatayat aqall min 18 sana wa-tahdid sinn al-zawaj (Al-Fayytm: Dar al-Falah. 1431/
2010), 104.
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its plans, since Islamic law did not allow, he said, for such a restriction. Social
problems caused by minor marriages, he argued, should be addressed through
Islamiclaw rather than through the introduction of positive law (ganianwad).28
‘Abd al-Muhsin bin Hamd al-‘Abad, a professor at Medina University, empha-
sised that not only were minor marriages permitted but there were also no
restrictions on the age gap between the spouses.2? He mentioned Muhammad
bin Ibrahim, who allegedly married two minor girls when he was old, although
al-‘Abad did not specify their exact age. Because Islamic law did not set a mini-
mum age of marriage, al-‘Abad held that no one would be allowed to pass any
legislation that forbids minor marriage.3° Salih bin Fawzan al-Fawzan even
accused journalists who advocated for a minimum age of marriage of being
either ignorant of the rulings of Islamic law or of opposing them.3!

Other Saudi scholars are more critical of minor marriage and, more specifi-
cally, of the marriage of prepubescent children. Those jurists point to the views
of some early scholars, such as Ibn Shubrama (d. 761), who held that minors
should not be married at all. According to Hatim bin ‘Arif al-‘Awni, a lecturer at
Mecca’'s Umm al-Qura university, the early jurists’ opinions demonstrated that
there is no consensus (§ma°‘) in Islamic jurisprudence on minor marriage. In a
fatwa, al-‘Awni referred to the debate on “triple talaq,” which will be discussed
later in this chapter, where some scholars falsely assumed a consensus and
thereby ignored Ibn Taymiyya’s important minority opinion. Al-Awni argued
that even if there was a consensus in Islamic jurisprudence that allowed the
marriage of minors, this would not necessarily mean that instituting a mini-
mum age of marriage was in conflict with Islamic law. In other questions, Saudi
‘ulama@’ (he explicitly addressed Salih bin Fawzan al-Fawzan) would have used
the concept of “blocking the means” (sadd al-dharai) to declare an otherwise
permissible action forbidden in order to prevent unlawful or undesirable
actions from taking place.32 The same, al-‘Awni asserted, could be argued in
the case of the introduction of a minimum age of marriage.33

The most prominent Saudi scholar to advocate for restrictions on minor
marriage was Ibn ‘Uthaymin. He argued that although a boy could be married
off before puberty by his father, a girl could only be married in extraordinary

28  The fatwa is printed in ibid., 94.

29  The fatwa is printed in ibid., 99.

30  Ibid., 100.

31 The fatwa is printed in ibid., 88.

32 The most famous example of this is the ban on female driving.

33 The fatwa can be found on al-AwnT’s homepage: https://www.dr-alawni.com/articles
.php?show=61 [last access: 21 November 2022].
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cases when the marriage was in her best interest. In his Al-Sharh al-mumti’,
Ibn ‘Uthaymin wrote,

Some ‘ulama’, however, state that there is consensus that he can marry
her off, relying on the hadith of ‘A’isha, and I have stated the difference.
Ibn Shubrama, [one] of the renown jurists, said: He can never marry off
a girl that has not reached puberty. Because if we say that consent is a
requirement [for marriage], then her consent cannot be considered.
[If] we say that a pubescent girl cannot be forced, then this is even more
so. And this is the correct opinion. The father cannot marry off his daugh-
ter until she reaches puberty. If she reaches puberty, he can only marry
her off if she agrees.

But if we assume that the father is of the opinion that the groom is
equal (kuf’), and he [himself] is old, and fears that if he dies, the girl
will find herself under the guardianship of her brothers, who abuse her
and marry her off at their convenience, this is not in her best interests.
If he sees that it is in the girl’s interest that he marries her off to an equal
[groom], he can do this without a doubt. However, she can choose when
she grows up. If she wishes, she can say: I do not want this and I do not
need it.34

Other Saudi scholars argue that, while minor marriages were not prohibited,
the Saudi government could restrict them. Salih bin ‘Awad al-Maghamsi, for
example, a popular scholar and imam, argued that the introduction of a mini-
mum age of marriage was a question of siyasa shariyya. As a result, the Saudi
king could impose restrictions if he considered this to be in the public benefit,
most importantly by prohibiting the registration of such marriages. However,
the king could not declare minor marriages to be void.?>

In December 2019, the Ministry of Justice sent a circular to the courts. It pro-
hibited the registration of a marriage in which one of the spouses was under
eighteen. The ministry had issued implementing regulations for the Child
Protection Law (Nizam Himayat al-Tifl), according to which it must be assured
that the marriage of a person under eighteen, whether male or female, does
not lead to any damages and is in the minor’s best interests. Referring to the
Child Protection Law, the Ministry wrote to the courts,

34  Ibn ‘Uthaymin, Al-Sharh al-mumti’, 12:58.

35  The shaykh gave a fatwa on the question of minor marriage in his Tv show Al-Abwab
al-Mutafarriqa. See https://www.youtube.com/watch?v=2fXIfEYmCe8 [last access:
21 November 2022].
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In response, there have been inquiries regarding the marriages of per-
sons under the age of eighteen. For this, we want to inform the assistants
(ma'dhunan) allocated to the courts to not register any marriages of per-
sons who are under the age of eighteen and to refer those who reject this
to the competent court to execute what appears in the abovementioned
paragraph and to dismiss those assistants who do not comply with this.36

The psL builds on the Ministry’s directive and the Child Protection Law. Article 9
of the psL stipulates,

The registration of a marriage contracted by a person under the age of
eighteen is prohibited. The court allows such a minor, male or female, to
marry if he or she is of age, and it has been determined that the marriage
is in his or her best interests. The [implementing] regulations to this law
determine the requirements and the necessary procedure.

Hence, the PsL does not completely forbid underage marriage. Children under
eighteen can still marry with the permission of the court. Moreover, the new
law does not state that underage marriages cannot be contracted, since it only
prohibits the registration of such a marriage. In Saudi Arabia, as in most other
Arab countries,3” a marriage can be contracted without the involvement of
state institutions. This type of marriage is usually called customary marriage
(zawaj ‘urfi). In theory, customary marriages entail the same legal effects as
officially registered marriages. Because the conclusion of underage marriages
as such is not illegal, minors can marry early and register their marriage later.38

3.3 New Technologies to Establish Paternity
Paternity (nasab) plays a key role in Saudi society.39 As Sebastian Maisel has
pointed out, “the large majority of Saudi citizens define their identity first by

36  Circular letter (no. 13/t/7969 of 26.4.1441 (24.12.2019), The circular is available on the
Ministry of Justice’s homepage, see https://portaleservices.moj.gov.sa/TameemPortal
/TameemList.aspx?id=37403 [last access: 26 October 2022].

37  See Engelcke, Krell, and Yassari, “Underage Marriage.”

38  However, the failure to prove a marriage can result in harsh penalties. Saudi criminal
law prohibits premarital sexual relations (zina), which can include being alone with the
opposite gender. In the past, Saudi judges have imposed harsh tazir penalties in cases
where opposite sexes simply met. Because the police can check marriage certificates,
whether during an ongoing investigation or in public, not having registered the marriage
can lead to accusations of premarital sexual relations.

39 For more information on filiation in Saudi Arabia prior to the codification, see Krell,
“Saudi Arabia.”
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bloodlines and then geographically."4° Despite the government'’s efforts to fos-
ter a national Saudi identity, such as through the celebration of the national
day (yawm al-watan), the importance of tribal affiliation appears to have
increased in recent decades. Navid Samin has documented the growing inter-
est among Saudis in their family histories, primarily to confirm their tribal
affiliation. Thousands of books and articles have been published to trace a par-
ticular family’s ancestry.#*

Paternity refers to the male bloodline, which is evident in the Saudi naming
system that includes the father’s and grandfather’s names. As we will discuss
later in this chapter, paternity also plays a crucial role in determining mar-
riage equality (kaf@'a), which limits a woman'’s freedom to choose her spouse.
Paternity is first and foremost established through a valid marriage. If a child is
born into a valid marriage, the child is automatically attributed to the mother’s
husband, even if another man is the child’s biological father. This is based on
an account of the Prophet Muhammad according to which a child is attributed
to the marital bed ( firash).#?> Children who do not have a legally recognized
father often face discrimination. As a result, Saudi ‘ulama’ are traditionally
cautious about denying a child paternity.*3

In the past, one way in which children born out of wedlock were attrib-
uted to a legal father was the assumption in premodern Islamic jurisprudence
that women could be pregnant for several years. According to the Hanafis, a
pregnancy could last up to two years.** The Shafi1s*> and Hanbalis*® set the
maximum length of pregnancy to four years, and Malik, the founder of the
eponymous school, even held that women could be pregnant for up to
five years.4” The Zahiri jurist Ibn Hazm, on the other hand, criticized his con-
temporaries for believing rumors rather than facts and set one year as the
maximum length of pregnancy. The jurists’ rulings, however, allowed children
born from extramarital relationships to claim paternity to either their mother’s
divorced or deceased husband.

40  Sebastian Maisel, “The New Rise of Tribalism in Saudi Arabia,” Nomadic Peoples 18, no. 2
(2014):103.

41 Navid Samin, Of Sand or Soil: Genealogy and Tribal Belonging in Saudi Arabia (Princeton:
Princeton University Press, 2015).

42 Al-Bukhari, Sahih al-Bukhari, 1686 (No. 6818).

43  Krell, “Saudi Arabia,” 310.

44  Ibn ‘Abidin, Radd al-muhtar, 5:230.

45  Al-Ramli, Nihayat al-Muhtaj (Beirut: Dar al-Kutub al-Tlmiyya, 1424/2003), 7:112.

46  Al-Bahuti, Kashshaf al-qina’, 5:414.

47  Ibn Rushd, Bidayat al-mujtahid wa-nihayat al-muqtasid, 3:219.
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With the advent of modern medicine, the extensive lengths of pregnancy
assumed in premodern Islamic jurisprudence were abolished in the Arab world
and one year was widely accepted as the maximum length of pregnancy. Saudi
Arabia was long an exception: several of the prominent twentieth-century
Saudi jurists held that the maximum length of pregnancy could, in rare cases,
far exceed nine months. Salih bin Fawzan al-Fawzan, for example, followed the
traditional Hanbali opinion and maintained that women could be pregnant
for up to four years.*8 Ibn ‘Uthaymin even claimed that no maximum length of
pregnancy could be determined:

A child born more than four years [after the death of the testator] does
categorically not inherit according to the [Hanbali] school as four years
is the maximum length of pregnancy. [But] the correct [opinion] is that
it inherits if no sexual intercourse has taken place after the death of
the testator, because the time of pregnancy can exceed four years, as it
happens.*?

Similarly, Muhammad bin Ibrahim assumed that pregnancies could last longer
than the four years maximum established in the Hanbali school. He argued
that no time limit could be set because justice must be upheld even in rare cases
when women would be pregnant for more than nine months. Muhammad bin
Ibrahim cited Ibn al-Qayyim, who observed a case where a pregnancy lasted
fourteen years and the child was born with all its teeth.50

Saudi courts have in the past assumed pregnancy lengths that contradict
modern medicine. In 2009, Saudi jurist ‘Abd al-Aziz al-Ghamdi reported that
there was still uncertainty among Saudi judges about the maximum length
of pregnancy.® A year earlier, in 2008, a judge in Mecca attributed a boy that
was born nearly two and a half years after the mother’s husband had died to
the deceased. He contended that the time between the death of the moth-
er's husband and the birth of the boy did not exceed the maximum length
of pregnancy in Islamic jurisprudence.5? The psL diverged from the Saudi
jurists’ ruling by introducing a maximum pregnancy length of ten months,
from which the court may only deviate based on a medical report. Article 68,
paragraph 2 states,

48  Salih bin Fawzan al-Fawzan, Mulakhkhas al-fighi (Riyadh: Dar al-Asima, 1423/2002), 2:416.

49  Ibn ‘Uthaymin, Tashil al-fara’id (Riyadh: Dar al-Tayba, 1404/1983), 102.

50  Al-Qasim, Fatawa wa-rasa@’il, 11:151.

51 ‘Abd al-‘Aziz bin ‘Ali al-Ghamdi, “Aqall muddat al-haml wa-aktharuha bayna al-figh
wa-l-tibb,” Majallat al-Adl 43 (1430/2009): 221.

52 Mecca General Court, decision Nr. 11/29/16 (14.3.1429/22.3.2008).
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The maximum length of pregnancy is ten months. The court may decide
differently based on a recognized medical report.

While the psL aligns Islamic law with modern medicine, it deprives some
children who would otherwise be considered born out of wedlock from claim-
ing paternity. However, several judges confirmed to me that cases involving
the maximum length of paternity were rare. When no financial rights were
claimed, Saudi courts usually did not hear paternity disputes.53

The introduction of a maximum length of pregnancy is one way in which
the orientation towards modern medicine affects children born out of wed-
lock. Another, and perhaps more important, development is the introduc-
tion of DNA testing. Saudi jurists long had a critical stance towards the use of
DNA tests in paternity cases. They were concerned that DNA tests would call
established family relationships into question, creating conflicts and unrest.
As a result, DNA tests were generally not permitted to prove paternity prior to
the PSL.

If the mother was married, her marriage was a more significant factor for
determining paternity than a DNA test revealing that the mother’s husband
was not the biological father.5* In case the mother was unmarried, the four
major schools of Islamic jurisprudence agree that the child cannot be attrib-
uted to the biological father, even if the biological father acknowledges pater-
nity. Important Saudi scholars, including the Permanent Committee®® and
the former Grand Muftis Muhammad bin Ibrahim56 and Ibn Baz57 shared the
opinion that a child born out of wedlock can under no circumstances have a
legal father.

Other Saudi scholars refer to Ibn Taymiyya and his disciple Ibn al-Qayyim.
Both held that a child born out of wedlock can be attributed to the biologi-
cal father, despite the prophetic account according to which a child can only
be attributed to the marital bed.5® The two scholars argued that the Prophet’s
statement only applied if the mother was married. If the parents were

53  Saudi jurists usually discuss the question of the maximum length of pregnancy in the
context of succession law. It is therefore likely that disputes regarding the paternity of
children arise in practice during the division of a person’s estate.

54  See for instance Jeddah General Court, decision Nr. 3432937 (9.2.1434/23.12.2012).
However, some Saudi judges have ordered DNA testing before starting the /i‘an procedure,
through which men can deny paternity.

55  Al-Dawish, Fatawa al-lajna al-da’ima, 20:389.

56 Al-Qasim, Fatawa wa-ras@’il, 11:146.

57 Ibn Baz, Majmu‘fatawa, 12:402.

58 Ibn Taymiyya, Majmi‘at al-fatawa, 16:73; Ibn al-Qayyim, Zad al-ma‘ad, 5:381.
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unmarried, no specification could be found in the revelation, and thus, there
was no reason to deny the child legitimate descent. Furthermore, they pointed
to an account according to which ‘Umar bin al-Khattab attributed a child born
out of wedlock to its biological father.5°

In 2001, the appellate court in Riyadh ruled that a child born out of wed-
lock could not claim paternity from its biological father, referring to the major-
ity opinion in Islamic law.6° Twelve years later, in 2013, the Saudi High Court
decided that, although children resulting from unlawful intercourse could not
be attributed to the “fornicator” (zant), children conceived before the parents
were married could be attributed to the husband at the judge’s discretion.
However, the judge would have to consider the specifics of the individual case
in order to do s0.5!

Due to the great stigma in Saudi society surrounding extramarital relation-
ships, there are few court cases and even fewer published decisions involv-
ing children born out of wedlock. A high-ranking judge at the Riyadh Court of
Appeal assured me that judges allowed a child born out of wedlock to claim
paternity from its biological father, thereby following Ibn Taymiyya’s and Ibn
al-Qayyim’s opinion. The judge explained that otherwise, the child would face
serious difficulties through no fault of its own. The Saudi judiciary, however,
did not make this public to maintain public morality.

The PsSL now allows for DNA testing in cases involving the paternity of a child
born out of wedlock. If a DNA test reveals that the father and child are biologi-
cally related, the child can be attributed to the father regardless of whether it
was born as a result of unlawful sexual intercourse. Article 60 stipulates,

In exceptional cases or if the paternity of the child is disputed or on the
basis of a request from a competent body, the court decides to have a DNA
test carried out. This is done on the basis of principles drawn up for this
purpose. The court must rule on the basis of the final results of the pna
test. The court only decides [on the DNA test] if the following is fulfilled:
1. the child is of unknown descent

2. the age difference is such that paternity of the child is possible.

59  Ibn Taymiyya, Majmu'‘at al-fatawa, 16:73.

60 ‘Adnan bin Muhammad al-Daqaylan, “Nasab walad al-zina,” Majallat al-Adl 22
(1425/2004):138.

61 Decision of the High Court Nr. 12/M (10.5.1435/12.3.2014), printed in Markaz al-Buhiith,
Al-Mabadi wa-l-gararat, 194.
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The psL thus represents a shift from a social definition of paternity to a biologi-
cal one, while also continuing the liberal stance towards children born out of
wedlock advocated by Ibn Taymiyya and Ibn al-Qayyim.

3.4 The Debate on “Triple Talaq”
Another new feature of the law, at least according to Saudi officials, is its rul-
ing on the question of three divorce (talaq) utterings in a close temporal con-
text, a legal problem often referred to as “triple talaq.” The question of triple
talaq is one of the most disputed issues in Islamic legal history.5? According to
Islamic jurisprudence, a man can only pronounce talaq to his wife three times
in his lifetime; otherwise, the marriage is permanently divorced, and recon-
ciliation is impossible. Whereas after the first and second talaq, the husband
can take the wife back during the waiting period ( idda) following the talaq or
marry her again (after the waiting period has expired), this is prohibited after
the pronouncement of the third talaq. The divorce then becomes irrevocable
(baynuna kubra). The only way to overcome the marriage prohibition is for the
woman to marry another man, consummate the marriage, and then obtain a
divorce. Scholars and laymen alike have sought ways to circumvent this strict
rule throughout Islamic legal history. In particular, attempts have been made
to soften the requirement that the marriage must be consummated with a
third party.63

According to the unanimous view of the four major schools of jurispru-
dence, the three talaq utterings do not need to be made separately in time to
be effective. The divorce also becomes irrevocable if the talaq utterings occur
at one concurrence (majlis), that is, in a close temporal connection. It also
makes no difference whether the triple talaq is pronounced in a single sen-
tence (anti taliq thalathan; “you are divorced three times”) or three times in a
row (anti talig, anti talig, anti talig; “you are divorced, you are divorced, you are
divorced”).64 In practice, this means that a single emotional dispute can be the
end of an otherwise happy marriage.

Ibn Taymiyya opposed the strict rule and recognized the triple talaq as a
single talaq.%5 Like scholars before him, Ibn Taymiyya believed that the triple
talaq constitutes a sin.%6 However, he cited several accounts to show that

62  The following part is based on Krell, “Was kann man von Saudi-Arabien lernen.”

63  Yossef Rapoport, Marriage, Money, and Divorce in Medieval Islamic Society (Cambridge:
Cambridge University Press, 2005), 94

64  Munir, “Triple Talaq,” 32.

65  Ibn Taymiyya, Majmi‘at al-fatawa, 16:73; Ibn al-Qayyim, Zad al-ma‘ad, 33:8-9.

66  Carolyn Baugh, “Ibn Taymiyya’s Feminism?: Imprisonment and the Divorce Fatwas,” in
Muslima Theology: The Voices of Muslim Women Theologians, ed. Ednan Aslan, Marcia
Hermansen, and Elif Medeni (Berlin: Peter Lang, 2013), 185.



WHAT HAPPENS WHEN ISLAMIC LAW IS CODIFIED 185

during the time of the Prophet and the first Muslims, the triple talaq was con-
sidered merely one divorce uttering.5” Contemporaries of Ibn Taymiyya were
highly critical of his opinion. Reportedly, his stance on the triple talaq even led
to his imprisonment in the citadel in Damascus.5®

Ibn Taymiyya’s opinion had a significant influence on Saudi ‘ulama’, but
there was longstanding disagreement about it among them. In one letter,
Muhammad bin Ibrahim wrote that the practice in Saudi courts was to count
each utterance as a separate talaq.%® In a subsequent letter, he criticized a judge
at the court in Mecca for stating that three talaq utterances should be counted
as a single talaq.”® Later, the Council of Senior Scholars also issued a ruling in
which the Council’s jurists followed the majority opinion.”

Other Saudi scholars were sceptical of the majority view in Islamic juris-
prudence. Ibn Baz, for example, distinguished based on the man’s inten-
tion. Did he really want to pronounce the talaq three times, or had he only
uttered the divorce several times when in fact he only wanted a single talaq?
Ibn Baz argued that if the husband pronounced the divorce three times in a
row, this should be seen as an irrevocable divorce, but the triple talaq in one
expression (anti taliq thalathan) should be considered a single talaq. Thereby,
Ibn Baz followed Ibn Taymiyya's minority opinion with qualifications. Frank
Vogel reports a court case from 1983 in which a couple, after the husband had
pronounced the talaq three times in one sentence, sought to prevent a final
divorce. The couple first obtained a fatwa from Ibn Baz and later went to court.
In his decision, the judge followed Ibn Baz’s fatwa. He told Vogel that if the
couple had come directly to him, he would have been obliged to follow the
majority view.”?

Ibn ‘Uthaymin, on the other hand, closely adhered to Ibn Taymiyya, lead-
ing to a conflict between him and Ibn Baz. In a letter to Ibn ‘Uthaymin, Ibn
Baz urged him to depart from his opinion.” Ibn Baz, who was already Grand
Mutfti at this time, had received a court decision from the court in Dammam.?*

67  Munir, “Triple Talag,” 37—40.

68 Baugh, “Ibn Taymiyya’s Feminism?,” 184.

69  Al-Qasim, Fatawa wa-ras@’il, 11:30.

7o Ibid., 1:37.

71 Frank Vogel, “The Complementarity of Ifta and Qada: Three Saudi Fatwas on Divorce,”
in Islamic Legal Interpretation: Muftis and Their Fatwas, ed. Muhammad Khalid Masud,
Brinkley Messick, and David Powers (Harvard: Harvard University Press, 1996), 266.

72 Ibid,, 268. Vogel notes that if the wife had insisted on divorce, the judge would probably
have followed her wish despite Ibn Baz’s fatwa.

73 Ibn Baz, Majmu'fatawa, 21:304-6.

74 Unfortunately, the letter is not dated, but Ibn Baz served as Grand Mufti of Saudi Arabia
from 1993 until his death in 1999.
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A man had pronounced his pregnant wife three consecutive talaq (héya talig,
hiya talig, hiya taliq). In his decision, the judge referred to Ibn ‘Uthaymin and
allowed the man to return to his wife. Ibn Baz sharply criticized this, stating
that Ibn Taymiyya’s opinion, which Ibn ‘Uthaymin had invoked, was incorrect
because it contradicted the sources (adilla) of Islamic law. It was, he said, no
secret that Ibn Taymiyya, like any other scholar, could be mistaken. Ibn Baz
called on Ibn ‘Uthaymin to correct the judge.” This direct criticism of Ibn
Taymiyya is noteworthy, given his otherwise strong influence on Saudi scholars.

Before the psL, large segments of the judiciary still followed the major-
ity opinion.”® However, the court cases published by the Ministry of Justice
contain numerous rulings in which judges applied Ibn Taymiyya’s opinion.””
In 2013, for example, the appellate court in Mecca upheld the decision of a
judge from al-Muwayh, a small town between Riyadh and Mecca. The judge
quoted Ibn Taymiyya extensively in his ruling and decided that a talaq uttered
three times in a row should only be counted as one talaq.”® The psL also fol-
lows Ibn Taymiyya’s opinion. Article 83 of the law states,

A talaq that consists of more than one expression or sign and occurs in a
[single] meeting [majlis] shall be considered a singular talaq.

Article 83 thus did not introduce a new ruling but rather codified an opinion
that was already widely held in the Saudi legal discourse. Moreover, from a
comparative perspective, the article is not exceptional: since the beginning of
the twentieth century, reforms in the vast majority of Islamic countries have
moved away from the majority view on triple talaq.”® Egypt was the first to
introduce Ibn Taymiyya’s opinion by law in 1929. The majority opinion was per-
ceived as unjust for women because the man could arbitrarily end the marriage
permanently without an opportunity for reconciliation.80

75  Atthe end of the letter, Ibn Baz gets surprisingly direct: “I request you to take up the mat-
ter and inform His Eminence [ fadilat al-shaykh] the judge at the high court in Dammam
of your renunciation of the fatwa. By doing so, you give precedence to the law and uphold
the sources of Islamic law,” Ibid., 306. Unfortunately, Ibn ‘Uthaymin’s reply is not printed.

76  Hamd bin ‘Abd al-‘Aziz al-Khudayr, Al-ljraat al-qada’iyya (n.p., n.d.), 108.

77  Interestingly, no judgments on talaq can be found in the first collection of judgments
from 1434.

78  Muwayh General Court, decision Nr. 3544607 (26.2.1435/30.12.2013).

79  See Article 37, paragraph 2 of the Iraqi or Article 92, paragraph 1 of the Syrian Personal
Status Law. Ibn Taymiyya’s opinion is particularly popular among the scholars of the Ahl
al-Hadith in India and Pakistan, see Munir, “Triple Talaq,” 37.

80  While Ibn Taymiyya’s opinion is followed by most Islamic scholars today, it remained
controversial in India until it was introduced by law in 2019. The law was controversial
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3.5 A Woman'’s Right to Separate according to Her Own Will

In several of its announcements, the Ministry of Justice emphasized that the
new law grants women the right to end (faskk) their marriages according to
their own will in “a number of circumstances” (al-‘adid min al-halat).

As we have seen in the previous chapter, a woman can, at least according to
the major schools of jurisprudence, only end a marriage against her husband’s
will if she suffers any kind of damage (darar) from the marriage. The PSL speci-
fies four grounds for a woman to end her marriage due to damages caused
by the husband. First, if the husband refuses or is unable to pay her main-
tenance (Article 107). Second, if she can prove that her husband causes her
harm, making a normal life with him impossible (Article 108). Third, if her hus-
band declares that they have not had intercourse for more than four months or
refuses to have intercourse (Article 113). Fourth, if the husband has been absent
for more than four months for reasons unrelated to his work (Article 114), or
fifth, if the husband is missing or his whereabouts are unknown (Article 115).
These grounds for divorce are largely in line with Maliki doctrine, which, when
compared to the other schools of jurisprudence, has the broadest understand-
ing of damage, and is followed by most other Arab family law codifications.

But what happens if the husband cannot be accused of any wrongdoing
and refuses the divorce? In this scenario, the only way for the wife to obtain a
divorce is through forced khul, as discussed in the previous chapter. Initially,
the draft law adopted the Saudi ‘ulama”s opinion and permitted forced khul".
Forced khul® was addressed within the draft law in the section “Dissolution
of Marriage” (faskh® ‘aqd al-zawaj). Article 125, paragraph 1 of the draft law
stipulated,

The court shall dissolve the marriage if the wife so requests, the husband
refuses her a divorce [taldq] or a [extrajudicial] khul [mukhala‘a], she
detests living together [with the husband], she returns what she has
received as a dowry [mahr], and reconciliation between the wife and the
husband is impossible.

because it also criminalized uttering the talaq three times. Men can now be punished
with up to three years imprisonment, see https://www.bbc.com/news/world-asia-india
-49160818 [last access: 24 March 2022].

81  In terms of legal consequences, a divorce in Islamic law is considered either talaq or
faskh, regardless of how it came about. In the case of khul, it is disputed whether it
should be regarded as talaq or faskh. While the Hanafis, Malikis, and Shafi‘is considered
khul‘ to be talag, the majority of Hanbalis saw it as faskh. See al-Zuhayli, Al-Figh al-islamit
wa-adillatuhu, 9:7035.
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However, in the final version of the psL, this provision was limited to marriages
that have not yet been consummated. Article 112, paragraph 2 of the PSL states,

The court shall dissolve the marriage before consummation [dukhil]
or the meeting in private [khitwa] if the wife so requests, the husband
refuses her a divorce [talaq] or a [extrajudicial] khul° [mukhala‘a], she
returns what she has received as dowry, and reconciliation between them
is impossible.

For already consummated marriages, the PSL’s provisions on arbitration in the
event of a rift (shigaq) apply.82 As we have discussed in Chapter 6, the spouses
each elect arbitrators (hakaman)®? during the shigaq procedure, who are fam-
ily members or professional family counsellors. The arbitrators are tasked with
investigating the reasons for the discord and mediating between the spouses.34
If they do not succeed, the arbitrators agree to dissolve the marriage and deter-
mine whether and to what extent the wife must return assets to the husband.85

However, what happens if the arbitrators are unable to reach an agreement
on the separation, as it is frequently the case in practice? The psL provides
no clear answer.86 It is also unclear whether the spouses are bound by the

82  The shiqaq procedure was already included in the draft law. However, the draft law did
not specify whether the conciliation procedure is a part of judicial khul‘. As we have seen
in Chapter 6, most Saudi scholars presuppose that the arbitration procedure has to take
place during the khul‘ procedure in court.

83  Article1og PSL: “If no harm can be proven, which makes it impossible to maintain cohabi-
tation in an ordinary way, the rift (shigaq) between the spouses persists, and mediation
is impossible, each of the spouses chooses an arbitrator from his or her family within a
time limit set by the court. If not, the court, if possible, appoints two arbitrators from the
two families. If [no one from their families can be appointed], then someone who can be
expected to have the capacity to mediate. The court sets a time limit for the proceedings,
which cannot exceed sixty days from the date of the appointment of the arbitrators.”

84  Article no PsL: “The arbitrators hear the spouses, ascertain the reasons for the rift, and
attempt to mediate between them. The refusal of one of the spouses to cooperate with the
arbitrators does not affect their work.”

85  Article 11 psL: “If it is impossible for the arbitrators to settle [the dispute] between the
spouses, they decide on the separation, either with or without compensation (‘wad). It
can never exceed the dowry paid to the woman. The arbitrators submit a report to the
court containing everything they have done to reconcile the spouses and the opinion they
reached together with an account of the positions on which it is based.”

86  Here lies the crucial difference between the arbitration procedure recognized by all four
major schools of law in the event of a rift between the spouses and judicial khul‘. None of
the schools of law allow a woman to divorce if the arbitrators cannot reach an agreement
or decide to continue the marriage. The Hanbalis and Hanafis limit the role of the arbi-
trators solely to mediation between the spouses and do not allow them to decide on the
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arbitrator’s decision. Therefore, it remains to be seen whether the judges will
continue the prevailing practice at the courts and allow women to obtain a
divorce against their husband’s will, or whether the psL is in fact a step back-
wards with regard to women’s divorce rights in Saudi Arabia.

3.6 The Rights of Children and the Best Interests of the Child

Another key aspect of the new law, Saudi government officials claimed, was
the protection of children’s rights and the consideration of their best inter-
ests in custody cases. As discussed in Chapter 5, the question of how long chil-
dren should stay with their mothers was one of the few issues in which Saudi
judges employed free ijtihad. The psL ends this practice. It introduces fixed
age limits and allows children over the age of fifteen to choose their custodian.
Article 135, paragraph 1 and 2 stipulate:

(1) If the child has turned fifteen years of age, he or she may choose to live
with one parent, if the best interests of the child do not require otherwise.
(2) Child custody ends when the child is eighteen years old.

However, the consideration of the child’s best interests is not a new approach.
Before the psL, Saudi ‘ulama’ already extensively referred to the principle of
the child’s best interests to deviate from established opinions in Islamic juris-
prudence, as we have seen in Chapter 5.

Remarried mothers’ right to child custody was one of the most significant
departures from the teachings of the major schools of jurisprudence. If their
new husbands agreed, Saudi judges regularly appointed remarried mothers as
custodians for their children. The psL addresses the issue of a mother’s remar-
riage in Article 126, Number 1, which states that a woman can only be appointed
as custodian if she is not married to a stranger (ajnabi) to the child unless the
best interests of the child require otherwise. Compared to the prevailing prac-
tice at Saudi courts before the codification, the psL thus restricts the rights
of remarried mothers. Following Ibn al-Qayyim, Saudi judges assumed that a
child’s best interests were served by staying with their remarried mother unless

divorce. The Malikis allow the arbitrators to decide on the separation of the spouses, by
which the judge is bound. However, if the arbitrators cannot reach an agreement about
the separation, no divorce takes place. According to one opinion within the Shafi‘i school,
the arbitrators can be authorized by the spouses to end the marriage (either as khul* or
as talaq without restitution). Another opinion within the Shafi1school allows the arbitra-
tors to act as agents against the will of the spouses. In doing so, the arbitrators can also
decide to continue the marriage against the wife’s will. See Wizarat al-Awqaf wa-l-Shu’in
al-Islamiyya al-Kuwaitiyya, Al-Mawsi‘a al-fighiyya al-kuwaitiyya, 29:53—55.
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proven otherwise. By establishing the loss of custody as the general rule in the
case of a mother’s remarriage, the PSL now makes it more difficult for judges
to grant custody to remarried mothers.8”

The concept of the child’s best interests is also mentioned in the order of the
custodians (Article 127), where a judge can deviate from the stipulated order if
the child’s best interests require the appointment of another custodian. A fur-
ther reference is made with regard to the disobedience (nushuz) of the mother
(Article 133). According to the PSL, a mother who moves out of the marital
home only loses custody of her children if it is in their best interest. All of
these regulations correspond to the prevailing practice at Saudi courts before
codification.

The psL’s provisions concerning situations where one parent relocates
significantly far away from the other or takes the child on trips outside the
country are likewise not new. As we have seen in Chapter 5, Saudi jurists have
departed from the rule in premodern Islamic jurisprudence that the mother
loses custody if the parents do not live in close proximity. The ‘ulama’s opin-
ion has been incorporated into Article 128, paragraph 2 of the PsSL. According
to the article, custody is only lost “if the custodian travels to a place in order to
live there, which is not in accordance with the best interests of the child.”

In the case of travelling with children, the pSL also largely follows the pre-
vailing practice prior to the codification. The psL allows a parent to travel
outside of Saudi Arabia for ninety days without the permission of the other
parent.8® Article 129 stipulates,

With consideration of other related provisions, travel with the child out-
side of the kingdom is subject to the following rules:

(1) If the custodian is one of the parents, he or she cannot travel with the
child outside the kingdom for more than ninety days in one year without
the agreement of the other parent or the guardian [al-wali ‘ala al-nafs], in
case the father has died.

(2) A custodian other than the parents cannot travel with the child outside
the kingdom for more than thirty days in a year without the agreement

87  The psL addresses the issue also in the context of a woman'’s obligation to live with her
husband and allows that a mother lives with her children from an earlier marriage if the
husband agrees. Article 57, paragraph 2 stipulates, “The wife may reside with her children
from other than her husband if they do not have another guardian or if they are harmed
by her departure, or if the husband agrees explicitly or implicitly and the husband may
divorce whenever he incurs harm from that.”

88  The PSL contains no provisions for travel within the kingdom.
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of the parents or one of them, in case the other parent has died, or the
guardian in case both have died.

Contrary to the claims of the Saudi government, the psL thus did not intro-
duce new rulings in the field of child custody but merely codified the prevail-
ing practice, which built on the ‘ulama”s deviations from the rulings of the
major schools of Islamic jurisprudence.

4 The Enduring Influence of Tribal Affiliation

When the psL was issued, the topic that received the most attention from
Saudi lawyers and activists on social media was the equality of spouses (kafa'a)
in marriage. According to Islamic jurisprudence, a woman can only marry a
man who is equal to her. If it turns out after the marriage that the man is not
equal to the wife, she and her family have the right to petition the court to dis-
solve the marriage. Women, on the other hand, are not required to be equal to
their husbands.

Aside from the Gulf region, marriage equality is nowadays primarily deter-
mined by the husband’s socioeconomic status. However, in the Gulf states, the
spouses’ nasab traditionally plays an important role, as discussed earlier. In
the context of marriage equality, nasab encompasses both affiliation to a male
line as well as to a specific social group.8® This also includes what we know as
“race” today.

In debates on marriage equality in Saudi Arabia, nasab is mostly asso-
ciated with affiliation to a particular Arab tribe®® (gabila). According to
Ibn “Uthaymin, anyone who “has his roots in the Arab tribes"! is of lineage
(nasiban). Ibn ‘Uthaymin holds that the affiliation to an Arab tribe is based
solely on blood and not on language, as one can be Arab without speaking or
understanding Arabic.9? The majority of premodern Islamic jurists including
the Hanbalis permitted nasab to be considered in determining marriage equal-
ity. The Shafi1 jurist al-Khattabi (d. 998) wrote,

89 ‘Abd Allah bin Ahmad al-Muhammadi, “Al-Kaf’a bayna al-zawjayn fi al-nasab
wa-tatbiqatuhu al-qad@’iyya,” Majallat al-Ad! 8 (1422/2001): 27-28.

9o In anthropological literature, the concept of tribes is criticized due to its evolutionary
connotations. However, as Sebastian Maisel has pointed out, the concept of tribes on the
Arab peninsula reflects indigenous perceptions of identity and can therefore be used. See
Maisel, “New Rise of Tribalism,” 101.

91 Ibn “‘Uthaymin, Al-Sharh al-mumti’, 12:101.

92 Ibid., 12:104.
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Most jurists define marriage equality according to four aspects: religion
[din], freedom [huriyya] [i.e., not being a slave], nasab, and craftsman-
ship [sana@]. Some jurists also include mental and physical sanity and
solvency.%3

The most important factor was nasab in the sense of tribal affiliation. The
jurists, however, disagreed about which tribes could intermarry. According to
most scholars, a woman of the Quraysh, the tribe of the Prophet, could not
marry a man from another Arab tribe. Other jurists argued that women of the
Hashimites and the Bana Muttalib should not intermarry with other Arab
tribes, whereas another group of jurists permitted all Arab tribes to intermarry.

But some premodern jurists were also critical of the consideration of nasab
in marriage equality. This view was primarily promoted by the Maliki school,
which focused solely on religious piety and the husband’s physical condition.*
However, the opposition to the majority view was not limited to the Malikis:
Ibn Hazm, for example, wrote that, since “Muslims [ah!l al-Islam] are all broth-
ers, it is not forbidden for the son of the “blacks” [ibn min al-zanjiyya] to marry
a daughter from the Hashimites.”95

Ibn Taymiyya and Ibn al-Qayyim, too, took a strong stance against the inclu-
sion of nasab in marriage equality. Marriage equality, according to Ibn al-
Qayyim, could only be measured by religious piety, not by nasab, freedom, crafts-
manship, or wealth. Non-Quraysht men could thus marry Qurayshi women,
and non-Hashimite men could marry Hashimite women.®® Ibn Taymiyya wrote
that there were some people among the non-Arabs who were far better than
most of the Arabs. He maintained that although Islamic law granted certain
rights only to Arabs, as, for example, only a man of the Quraysh can become a
caliph, no general privilege of the Arabs existed in Islamic law, and thus also
not in marriage law.%7

Saudi ‘ulama’ have traditionally been critical of the role of tribes in Saudi
society. In their view, Muslims should first and foremost identify as mem-
bers of the community of believers (umma), not as members of a tribe.%®

93  Al-Khattabi, MaGlim al-sunan (Aleppo: Al-Matba‘a al-‘Ilmiyya, 1352/1933), 3:207.

94  Mohammed Fadel, “Reinterpreting the Guardian’s Role in the Islamic Contract of
Marriage: The Case of the Maliki School,” Journal of Islamic Law 3, no. 1 (1998): 14.

95  Ibn Hazm, Al-Muhalla bi-l-Athar (Beirut: Dar al-Kutub al-‘Ilmiyya, 1425/2003), 9:151 (Nr.
1867).

96  Ibnal-Qayyim, Zad al-ma‘ad, 5:145.

97  Ibn Taymiyya, Majmu‘at al-fatawa, 19:30.

98  The same argument is made regarding nationalism. Muhammad Nasir Al-Albani, for
instance, issued a controversial fatwa criticizing Palestinian nationalism. Instead of
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Nonetheless, some Saudi scholars have supported the consideration of nasab
in marriage equality. Muhammad bin Ibrahim, for instance, argued in one of
his fatwas that equality in nasab was a requirement for marriage.%® In another
fatwa, Muhammad bin Ibrahim maintained that members of the Arab tribes
were always equal to one other.19° He criticized the Fatimids ( fatiméyyun) for
refusing to give their daughters to other Arab tribes as they did not want to
share the proceeds of their religious endowments (awgaf) and therefore pre-
ferred to intermarry with non-Arabs.1®! Muhammad bin Ibrahim argued that
although piety (tagwa) was the correct measure of marriage equality, marrying
another Arab was preferable.102

Similarly, the current head of the Higher Judicial Institute (Ma‘had al-‘Ali
li-1-Qad®’), ‘Abd Allah bin Ahmad al-Muhammadi, supported the view that
nasab should be taken into consideration. He argued against focusing on piety
(tagwa) in marriage equality, since only God and no human could determine
someone’s piety. Furthermore, many of the verses in the Qur'an and the Sunna
that are employed to reject the consideration of nasab address the equality of
believers in the afterlife and could not be applied to this world (dunya) through
analogy (giyas). Al-Muhammadi acknowledged that people were equal in their
rights and obligations in this world but emphasized that they were not equal in
their status and class.1%3 Inequality of status and class were inherent to human
nature, and Islamic law could not change this because the division of society
along these lines did not violate Islam’s basic teachings.104

He asserted that the consideration of nasab was not mandatory, unlike the
other commonly acknowledged aspects of marriage equality such as piety
or freedom. However, Islamic law was obligated to respect local customs,
including the social importance of a person’s nasab. This ensured a successful
marriage and a good and respectful relationship with the wife’s relatives.105
Al-Muhammadi highlighted that once Arab society stops focusing on tribal

fighting for a Palestinian state, al-Albani argued that Palestinians should concentrate
on their religion and follow a religious lifestyle. He claimed that because of the Israeli
occupation, a religious lifestyle was not possible, and Muslims should therefore leave
Palestine. See Lacroix, “Al-Albani’s Revolutionary Approach,” 6.

99  Al-Qasim, Fatawa wa-ras@’il, 10a121.

100 Ibid., 10:122.

101 Ibid.

102 Ibid,, 10:123.

103 Al-Muhammadi, “Al-Kafa’a bayna al-zawjayn,” 37.

104 Ibid, 38.

105 Ibid,, 46.
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affiliation, nasab will no longer be a legal requirement in marriage law.1%6
Until then, Arab women could not marry non-Arab men. However, according
to al-Muhammadji, there are no distinctions between different Arab tribes or
between Arabs of different nationalities.!07

Other Saudi scholars are more sceptical of the role of nasab in marriage
equality. For instance, Ibn ‘Uthaymin held that nasab was not required at all
for marriage equality.!°8 He complained that, according to some scholars, even
distant relatives could end a successful marriage that has lasted for many years.
Moreover, Ibn ‘Uthaymin criticized the majority opinion in the Hanbali school,
which allows a son who has become his mother’s guardian to go to court and
demand the dissolution of his mother’s marriage.!%® Ibn ‘Uthaymin called this
ruling and, more generally, the pride in one’s tribe, a pre-Islamic (jahiliyya)
custom.!1% Ibn Baz, too, was critical of the inclusion of nasab in marriage equal-
ity. He made an interesting argument: the consensus in Islamic jurisprudence
that allows Arab men to marry non-Arab women as long as they are Muslim,
Christian, or Jewish demonstrated that only religion should be considered in
marriage, not tribal affiliation. Ibn Baz emphasized that Muslims were equal
before God and, as a result, equal to each other in marriage.!!!

Before the codification of family law, the Saudi judiciary did not consider
nasab when determining marriage equality. In 2007, the Higher Judicial Council
ruled that piety (din) was the only criterion for marriage equality. Additionally,
the council decided that it was wrong to allow the wife’s brother or other fam-
ily members to end the marriage and overrule her explicit will and that of her
marriage guardian.!? Three years later, the High Court argued that since nei-
ther the Quran nor the teachings of the Prophet prohibit marriage between
people of unequal nasab, such a marriage was valid.!3 In 2016, a spokesperson
of the Ministry of Justice emphasized that the reference to nasab could not be
used to dissolve a marriage, and Saudi courts would not end marriages due to
allegedly unequal nasab. The spokesperson was responding to a controversy

106 Ibid,, 47.

107 Ibid, 48.

108 Ibn ‘Uthaymin, Al-Sharh al-mumti‘, 12:101.

109 Ibid,, 12:104.

110 Ibid,, 12:105.

111 Ibn Baz, Majmu‘fatawa, 20:401-3.

112 Decision of the Higher Judicial Council Nr. 5/1228 (1.8.1428/15.8.2007), printed in Markaz
al-Buhuth, Al-Mabadi’ wa al-qararat, 181.

113 Decision of the Higher Judicial Council Nr. 3/3/8 (10.2.1431/26.1.2010), printed in Markaz
al-Buhuath, Al-Mabadi’ wa al-qararat, 181.
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sparked by a decision of the court in ‘Uyayna, a town north of Riyadh, which
dissolved a marriage due to the, in the eyes of the judge, unequal nasab of the
couple.l#

The draft of the psL followed the prevailing view among Saudi jurists that
piety alone should be used to determine marriage equality. Article 14, para-
graph 2 of the draft stated,

Decisive for the marriage equality of a man is his piety [din]. Nothing else
is considered in [marriage] equality.

In the version later adopted by the Council of Ministers, however, a
half-sentence was added, stating that local custom, i.e., tribal affiliation, could
also be considered. Article 14 (2) of the pPsL stipulates,

Decisive for the marriage equality of a man at the time of the marriage is
his piety [salah dinihi] and all that is considered according to local cus-
tom [kull ma gama al-‘urf ‘ala i‘tibarihi].

Because local custom in large parts of Saudi Arabia includes the consideration
of nasab, the PSL moved away from the line of thinking developed by Ibn
‘Uthaymin and others. Furthermore, the PsSL greatly expanded the scope of
the relatives’ rights to end a seemingly unequal marriage. Unlike the draft law,
which allowed only the wife and her father (if he was her marriage guardian)
to end the marriage when they discovered that the husband was not equal, the
PSL grants this right to “every relative who has an interest (maslaha) — until
the third grade — and is affected by the inequality of the marriage” (Article 14,
paragraph 3).

The regulation of marriage equality in the PSL breaks both with the pre-
vailing practice at Saudi courts and with an important tradition among Saudi
‘ulama’ which provided autonomy in choosing one’s marriage partner. It is also
a step backwards for the rights of those who are not members of one of the
prominent Arab tribes, leading to further discrimination on the basis of tribal
affiliation.

114 See an article by the Saudi newspaper Sabg, https://bit.ly/3VI8Fgt [last access: 23 Novem-
ber 2022].
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5 Conclusion

The chapter demonstrated that the psL introduced only very few changes to
family law compared to court practice before the codification, despite the
claims by the Saudi government that it was a reformist project. Instead of
reforming Islamic family law, the psL largely rephrased legal opinions that had
been developed by Saudi jurists over the last decades, and which the Saudi
government then labelled as significant adjustments in Islamic legal doctrine.
In some important legal questions, as the chapter has shown, the law can even
be considered a step backwards.

At the same time, the psL illustrates to what extent the Saudi leadership
is still tied to Islamic law as defined by the ‘ulama’ in matters related to the
judiciary. Notwithstanding Muhammad bin Salman’s announcement that
international standards should be incorporated into the PsL, the chapter has
demonstrated that the code does not include significant aspects of any for-
eign or non-Islamic law. This shows that the doctrine of siyasa shar‘iyya has
not (yet) lost its authority in the Saudi state. Fundamental changes to Islamic
family law, one of the key areas of Islamic jurisprudence, would have been a
clear break with the doctrine and, as a consequence, also with the Basic Law of
Governance. As long as a codification of Islamic law does not deviate from the
‘ulama”s understanding, it does not violate the king’s commitment to imple-
menting Islamic law in the legal sector and therefore does not constitute a
major shift in the political constitution of the kingdom.

Nevertheless, it remains to be seen how closely judges will follow the psL
and other future codifications of Islamic law. A few indicators point to a
growing opposition among judges. This is remarkable in light of the increas-
ingly authoritarian climate in Saudi Arabia. During a meeting with the presi-
dents of the personal status courts in June 2022, minister of justice Walid
al-Sama‘ani saw himself forced to emphasize that the judges are required to
apply the psL.115

The psL does not mark the end of Islamic jurisprudence in family law in
Saudi Arabia. Even though the law is very detailed, especially when compared
to the family laws of other Arab countries, not all issues are addressed. In cases
not covered by the psL, the law obliges judges to apply the opinion in Islamic
jurisprudence most consistent with the codification. In these cases, it is to be
expected that judges will continue to follow their ijtihad.

115 https://www.okaz.com.sa/news/local/2106523 [last access: 16 January 2023].
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Conclusion

This book has investigated the Saudi jurists’ understanding of an Islamic judi-
ciary and how this understanding is reflected in the Saudi legal system, its
institutions, and the courts’ practice.

I have argued that there has been a significant shift in the understanding and
application of Islamic law in the Saudi judiciary over recent decades, largely
without any interference from the state. Despite the Saudi government’s claims
of comprehensive reform in the legal sector, I have demonstrated that many of
these initiatives, including the codification of Islamic law, are a continuation
of past efforts by Islamic jurists to adapt the idea of an Islamic legal system to
the changing social and economic conditions in the kingdom.

By adopting the viewpoint of the ‘ulama’, I have attempted to overcome
commonly held dichotomies such as “exceptional” vs. “normal,” “progressive”
vs. “traditional,” and “liberal” vs. “conservative,” which are frequently used to
describe the Saudi judiciary. From the perspective of the ‘ulam&, the ideal
Islamic judiciary addresses the conflicts that arise in court today through a
re-evaluation of the Islamic legal tradition. Two main aspects guide the jurists’
approach to Islamic jurisprudence, the first being the influence of the Salafi
tradition, which demands a critical attitude towards established opinions in
figh. Second, the ‘ulama’ view themselves as serving the needs of a society,
which, they acknowledge, is changing with time and the introduction of new
customs and technologies. As a result, contemporary Saudi jurists incorporate
opinions from various schools and traditions, resulting in a distinct approach
to Islamic law.

I also questioned the (still) widespread narrative that the codification
of Islamic law leads to a rupture in the way Islamic law is understood. The
recent codification in Saudi Arabia is not considered a break with the Islamic
legal tradition by the ‘ulama’ themselves, nor is it introducing new rulings.
Instead, codification in Saudi Arabia should be viewed as the next step in a
long-standing debate among Saudi jurists over standardizing Islamic law.

1 Tradition and Reform: Reinterpreting the Islamic Legal Tradition

Three main aspects result from the jurists’ re-evaluation of the Islamic legal
tradition: First, Saudi ‘ulama’ have deviated from the teachings of the Hanbali
school, with which they are usually associated, and in some aspects also from
rulings shared by all schools of Islamic jurisprudence. This is not only visible
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in their daily practice at court but also in their understanding of an Islamic
judiciary. Before the codification of Islamic law, Saudi judges included opin-
ions from all schools of Islamic jurisprudence in their decisions. While the
Hanbali school still played an essential role — most references were made to
books written by Hanbali jurists — the analysis of Saudi court practice showed
that the application of non-Hanbali opinions was a reality. The ‘ulama’ recog-
nize the schools as necessary vehicles to structure legal knowledge but reject
their binding authority, which in their eyes constitutes a forbidden innovation
in Islam. Although the Saudi critique of the schools’ authority dates back to
the eighteenth century with the teachings of Muhammad bin ‘Abd al-Wahhab,
the widespread use of non-Hanbali opinions is a relatively recent phenom-
enon. The ‘ulama’ use the possibility to deviate from the schools’ teachings to
adapt Islamic law to modern life. They do not understand these changes as a
break with the tradition but rather as a sign of the tradition’s vitality. However,
the Salafi ideal of legal reasoning as an individual journey, in which the judge
determines the correct ruling on a case-to-case basis through the interpreta-
tion of the revelation, was only partly visible in court practice even before the
codification. Yet, the focus on the circumstances of the individual case remains
an important ideal, which from the perspective of the ‘ulama’ distinguishes
Islamic law from contemporary Western law.

Second, the jurists’ desire to establish a functioning legal system led to the
introduction of two institutions that ensured the consistent application of
Islamic law in the courts: the concept of prevailing practice and an extensive
appeal court system. Leading Saudi ‘ulama’ reinterpreted the premodern idea
of a prevailing practice of the courts and obliged the judges at the first instance
level to follow the opinions of high-ranking scholars and judges in most legal
questions. At the same time, the appeal court system was gradually expanded
and guaranteed the judges’ compliance with the prevailing practice. While
premodern ‘ulama’ largely rejected the concept of judicial appeal (as it is gen-
erally understood today), appeal courts have become an integral part of the
Saudi jurists’ conception of an Islamic legal system. These reforms had signifi-
cant implications for the balance of power between the Saudi government and
the judiciary: by appointing appeal court judges and promoting certain Islamic
scholars, the Saudi government increasingly gained control over the judiciary.

Thirdly, the jurists have included codified law in their conception of an
Islamic legal system. This has resulted in the general acceptance of the king’s
codes (angima) that were meant to supplement Islamic law. However, the ques-
tion of a binding codification of Islamic law was long disputed. The main rea-
son for the jurists’ refusal of a binding codification was their fear that it would
make Islamic law inflexible. Like many European legal theorists in the past,
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the ‘ulama’ believed that abstract rulings could not deliver justice. Instead, the
law must always be adapted to individual cases. These concerns, however, are
increasingly swept away by the practical demands of twenty-first-century capi-
talism and a society that demands a transparent and predictable judiciary.

Hence, the Saudi judiciary is not the last surviving premodern Islamic legal
system as it is often portrayed. While the ‘ulama”s extensive references to
premodern books suggest that they are stuck in the past, this impression is
misleading. Research on premodern Islamic law can thus only insufficiently
explain contemporary phenomena in the Saudi judiciary.

2 The Continuing Hegemony of Islamic Jurisprudence

Is the Saudi judiciary therefore on its way to becoming “normal”? Chibli
Mallat has recently argued that the Saudi judiciary is undergoing a process of
“normalisation.” He claims that the Saudi legal system was long an exception
among legal systems in the Middle East but has now lost its uniqueness and
become similar to other legal systems. Mallat is right when we look at the pub-
lication of court cases, the introduction of codified law, and the establishment
of an appeal court system. However, as long as the ‘ulama’ control the judiciary,
their unique understanding of Islamic law will continue to shape the Saudi
legal system, and most of the unique characteristics of Saudi legal thought will
persist in the foreseeable future.

It is important to keep in mind that the codification of Islamic law does not
abolish siyasa shar‘iyya but rather represents the next step in the evolution
of the doctrine, as Islamic law is still following the ‘ulama”s interpretation, as
illustrated by the codification of family and inheritance law in 2022. Unlike
in many other Arab countries, where the introduction of codification limited
the role of Islamic law to family and inheritance law, no such development is
expected to take place in Saudi Arabia. Moreover, the ongoing codification of
Islamic law will not diminish the dominant role Islamic jurisprudence plays in
the Saudi legal system. The hegemony of Islamic jurisprudence over codified
law is today already visible in the way Saudi judges approach the king’s codes,
as we have seen in Chapter 6. The judges consider them texts that have to be
interpreted based on Islamic jurisprudence alone. It is more than likely that
judges will approach future codifications in the same way.

1 Chibli Mallat, The Normalization of Saudi Law (Oxford: Oxford University Press, 2022).
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As discussed in Chapter 3, codification is usually connected to a certain
legal epistemology. For the ‘ulama’, codification means something very differ-
ent than for a German or British lawyer.2 Hence, as long as the ‘ulama’ occupy
their position in the legal system, the codification of Islamic law alone will not
change the dominant way of legal thinking. Although there are rumors that
judges who are not trained in Islamic jurisprudence may be appointed in some
courts, replacing the ‘ulama’ will be difficult. Not only are they specialists in
adjudication, but they (still) play a crucial role in providing religious legiti-
macy to the Saudi king.

3 The Global Dimension of the Saudi Legal Discourse

As the birthplace of Islam, Saudi Arabia occupies a unique symbolic place
in the Muslim world. The kingdom’s jurists have successfully used this sym-
bolic capital to establish themselves as the guardians of Islamic orthodoxy
in the contemporary world. Whereas Saudi scholars stood at the margins of
the Muslim intellectual world at the beginning of the twentieth century, their
ideas today dominate Islamic discourses in many countries inside and out-
side of the Arab world. Saudi understandings of Islamic law are increasingly
becoming a reference point for Muslims all around the globe, especially for
younger generations.

The support of the Saudi kings is an important factor in the jurists’ growing
influence. Siyasa shar‘iyya obliges the kings not only to follow Islamic law in
their actions but also to help propagate Saudi views on shari‘a. Financed by the
king, Saudi organizations have in the last decades distributed writings by Saudi
‘ulama’ to mosques and Islamic cultural centers worldwide. Moreover, Islamic
universities in the kingdom attract thousands of international students from
all over the Muslim world, who, once returned to their home countries, apply
Saudi understandings of Islamic law in their teaching or judging.?

However, it was the internet that put Saudi views at the center of contem-
porary discourses on Islam and Islamic law. A quick search in English or Arabic

2 See Dominik Krell, “Codification and the Legacy of Islamic Jurisprudence,” Oriente Moderno
(forthcoming).

3 In early 2024, I had the chance to interview a large number of Islamic judges (cadis) in the
Gambia. Many of the cadis had been educated in Saudi Arabia. Although they were not sim-
ply imitating Saudi scholars, their education in the kingdom undoubtedly influences their
approach to Islamic law. This is most visible in their approach to the schools of jurispru-
dence. While the cadis still respect the authority of the Maliki school, which prevails in the
Gambia, they also regularly apply opinions from other schools.
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on a random question of Islamic jurisprudence most likely leads to the website
of a Saudi scholar. A younger generation of Saudi ‘ulama’, like Muhammad bin
‘Abd al-Rahman al-‘Arifi or Salih bin ‘Awad al-Maghamsi, have managed to gain
a massive social media following that is not anymore limited to the kingdom.*

The world will thus closely look at how and whether Saudi efforts to com-
bine Islamic orthodoxy with twenty-first-century capitalism, the digital revolu-
tion, and other challenges of our times will succeed. The development of the
Saudi judiciary will show if and how Islamic jurisprudence can survive as a
living tradition.

4 In 2023, more than 19.2 million users followed al-‘Arif’s personal twitter account (now X),
which made it the most followed Arab-speaking account on the platform. He has more fol-
lowers than the Dalai Lama (in English, 19.1 million) and the pope (in English, 18.9 million)
and almost as many followers as Al Jazeera (in Arabic, 19.9 million).
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