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INTRODUCTION
FOUNDATIONS, URBAN SPACE AND POWER

Most theories about the rise and development of cities assume that
the basic condition for the foundation of urban settlements consisted
of the integration of three essential elements: the stronghold, the
temple and the market, or, in other words, secular power, religious
legitimation and economic organization. Of these elements the reli-
gious factor was generally predominant. The foundation of a city
implied that a certain territory was linked to a religious idea, that an
agglomeration of people took place which was socially bound by
some common allegiance to the sacred. This meant not only that
citizenship was defined in religious terms, but also that the organiza-
tion of space within the city was to a large extent determined by the
systems of religious symbols and the prerequisites of ritual and cer-
emony. Cities were meant to reflect the sacred, or, more specifically,
cities as spatial structures imitated a celestial archetype and were
incorporated into the heavenly order, which shaped the hierarchies
of earthly space. Since it was a centre for common religious experi-
ence, in the city communication with the divine was at its most
intensive. To uphold these contacts, space had to be organized to
facilitate ceremonies and strengthen the religious bond, and to reflect
the symbolic function of the city, as a centre imposing a specific
spatial organization on its surroundings. In more complex structures
cities were the focal points in hierarchical networks based on religious
interpretations of geography.'

The symbolic functions of cities are well-known for medieval Eu-
rope. Cities, both as urbs and as ciwitas, were reflections of a divinely
inspired world order, in which topography was absorbed by theology,
expressing religious symbols and identities. Gradually, representa-
tions of cities turned into settings for more profane heroes and activi-
ties, reflecting new forms of citizenship and perceptions of space.” In
medieval Arabic texts, too, echoes of these ideas can be found. In
several tales of the Thousand-and-one-nights (Alf layla wa-layla), for in-
stance, cities are described as centres of civilization and power, and

' Carter, pp. 8, 13-14; Carter gives a general introduction to the historical geog-
raphy of cities; see also Lynch, Morris and Kostof.
* See Frugoni, pp. 3, 7-15, 20, 24, 66, 75-6, 88, 101, 110.
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as the setting for the struggle to spread the Faith. As I have noted
elsewhere, in the story of As‘ad and Amjad, to take only one exam-
ple, the city in which the heroes end up is still partly dominated by
the unbelievers. By a clear juxtaposition of the forces of good and evil
a maze is woven through which the heroes have to find their way, in
order to reach the final denouement, the incorporation of the city,
personified by its community, into the world order of Islam. There is
a tendency in other stories too, to see cities as defined entities, both as
a stereotype material form (walls, market, etc.), as a community
(Muslims, unbelievers) and as places where moral and religious values
manifest themselves in earthly space. Cities are spatial entities where
individual and social moral struggles take place within a religious
framework, and, consequently, they are the focal points of the sacred
geography of Islam.”

Apart from these fictional tales, there are references to cities in
various genres of Arabic religious, philosophical and geographical
texts. Not surprisingly, the religious texts strengthen the sacred image
of cities, as do some of the philosophical approaches.! Al-Farabi (d.
950), for instance,’ takes the city as a model to expound on his ideal
society and thus as a metaphoric ‘container’ in which a set of moral
values is systematized. There are also texts that approach the phe-
nomenon of the city in a more profane spirit, especially geographical
surveys, and, significantly, the Mugaddima of Ibn Khaldun (1332-
1406). For Ibn Khaldiin, the city is put into the context of the cyclical
phases which he discerns in the historical process. Cities are ‘manifes-
tations of the glories and the majesty of the state’, that contain ‘the
best that a civilization has to offer’ and ‘the highest achievements of
man in art, literature and science’. For a city to be founded, among
the first requirements is a stable, peaceful phase of history and a
strong royal authority, capable of warding off threats from outside
and of building a solid internal structure. Cities are integrated into
several hinterlands, such as cultivable land with sufficient water sup-
plies, pastoral grounds, forests for wood supplies and populous rural
suburbs to provide a population ‘buffer’ in times of decay. The estab-
lishment of a city is primarily an act of power and is thus linked with
the formation or expansion of states and dynasties. The cycle of

* Van Leeuwen (1997).

* For a general discussion of urban images in Arabic texts, see Khalidi (1981), and
Cuneo, pp. 75-7.

* Al-Farabi, Ara’ ahl al-madina al-fadila, ed. A. Nadir, Beirut 1973.
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urban development cannot be separated from the authority of the
dynasty, which also determines the potential size of cities, since this is
derived from the ability of a city to draw resources from its surround-
ings. Thus the size of the empire determines the limits of urban
growth. Finally, the city contains complex social formations, based
on sophisticated needs, economic accumulation and circulation, la-
bour specialization and the substitution of ‘classes’ for traditional
parental relations.’

It would be beyond the scope of this study to present a detailed
survey of perceptions of the city in various Arabic texts. Suffice it to
say that views existed that took into consideration the systems of
symbols of which representations of the city were part, and the sys-
tems of power which regulated their life cycle and development.
Historiography has provided us with examples of several stereotypes,
such as the various amsar, camps which were the military bases for
the expansion of Islam and which later grew into urban settlements
(Fustat, Kufa); imperial cities, designed to serve as centres of power
and fitted into the systems of secular and religious authority (Bagh-
dad); and holy cities, which dominated extended religious infrastruc-
tures and whose history and status were an amalgam of fact, legend
and religious beliefs (Mecca and Medina). In all three categories reli-
gion and power played a part, though in different proportions. Of
these types of cities the status is either evident or determined by
specific historical circumstances. They were founded with an explicit
purpose, or invested with unique sacred properties. For other towns
the question of their status within the realm of Islam was less
unambivalent and their development as urban entities much more
complex. One of these was Damascus.’

Damascus and the foundation of the Umayyad Mosque

Damascus was conquered by the Muslims in 635 under Caliph
‘Umar, by the troops of the famous warrior Khalid ibn al-Walid.
Initially the city remained one of the many provincial towns of the
empire, until in 659 the controversy between Mu‘awiya and “Ali took

® Ibn Khaldun, pp. 175-205; see also Alam.
7 For the history of Fustat, see Kubiak; for Kafa, see Djait; for Baghdad, see Al-
Sayad; for Mecca and Medina, see Crone (1987) and Peters (1986; 1994).
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place and the former, after his triumph, chose Damascus as his
caliphal residence and capital of the empire. The shift of the capital
from the Hijaz to Syria was of course an important step. It illustrates
how during the expansion of the Faith the religious centres of the
empire, Mecca and Medina, had become marginalized as the seat of
secular power. Although they evidently retained their sacred and
religious status, they were too much in the geographical periphery to
be effective as the location of the religious-imperial symbiosis. For
some time to come, the relocation of the centre of gravity resulted in
a de facto separation of religious and secular authority, since Damas-
cus, although it may have been suitable as an administrative centre,
lacked the religious appeal of the holy cities. This situation would
change at least to some extent under the caliphate of al-Walid (705-
713).

After the conquest of Damascus, the Muslims apparently chose an
open space outside the city, the musalla, for their communal prayers,
but also a part of the church of Saint John in the centre of the city
was used as a mihrab by the Muslims. In the course of time this space
became too small for the increasing number of believers, and Caliph
Mu‘awiya sent a letter to the Damascene Christians asking if they
were willing to concede the basilica to the Muslims, in exchange for
a sum of money. The Christians refused, and the caliph gave up his
project. His grandson al-Walid, however, initiated a second effort to
appropriate the church by offering the Christians a large amount of
cash. Since they again refused, the Muslims took resort to formal
arguments: during the conquest of Damascus the commander of the
Muslim troops Khalid ibn al-Walid had entered the city ‘with the
sword’ through the eastern gate, while Abt ‘Ubayda had conquered
the other part of the city by peaceful means through the Bab Jabiya,
on the western side. This implied that the Muslims were legally al-
lowed to destroy the churches in the eastern part of the city. How-
ever, they were prepared to leave the churches intact in exchange for
the Basilica of Saint John. Confronted with this threat, in the guise of
legal reasoning, the Christians finally conceded.®

The destruction of the church did not pass by without incident.
Until then, the inside of the church had not been demolished, since
legend had it that anyone damaging the altar would either become
mad or catch some serious disease. The workers refused to embark
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upon their task, and ultimately Walid personally took hold of the axe
and, clad in his yellow robe, chopped the altar in two. As they saw
that nothing happened to the caliph, the workers were reassured and
proceeded with the demolition. During the excavaton of the walls,
several mysterious finds were made. The Muslims discovered a wall
with a door, behind which a stone was placed with a strange inscrip-
tion. Another stone was found, apparently from the times of Su-
layman ibn Dawud, bearing an inscription which could not be deci-
phered by either the Greeks, the Jews or others. At a certain moment
al-Walid, with a candle in his hand, entered a cellar under the floor,
which contained a beautiful small chapel and the completely pre-
served head of Saint John the Baptist. The Muslims decided to leave
the head in the chapel and to place a pillar on top of the cellar. In
another crypt the statue was found of a man riding a horse, with
some dhurra in his hand. In the other hand he was holding a grain of
wheat and a grain of oat. An inscription said that as long as the hand
of the knight remained intact, there would be no famine in the coun-
try. Finally, a stone was discovered, made by Greek scholars, that
caused every mule that turned around it three times to urinate.’
After the destruction of the church, astrologers chose the most
auspicious moment to start the construction works, so that the
mosque would never be demolished or become void of believers. Al-
Walid then set out to build the ‘greatest mosque of all times’. To
achieve this, he dispatched a missive to the Byzantine emperor in
Constantinople requesting a large number of artisans to be sent to
Damascus. The emperor was furious and remarked: “You have de-
stroyed the church which your father has spared. If his decision was
right, you have been disobedient to him; if it was wrong, your father
made a mistake.” Perturbed by this argument, al-Walid turned to the
scholars of Kiufa and Basra to formulate an answer. Al-Farazdaq
provided him with one: ‘I have had a vision. If it is true, you may
keep it, if it is wrong, it is my mistake: it is the saying of God, praise
be to Him: ‘And remember David and Solomon, when they gave
judgment in the matter of the field into which the sheep of certain
people had strayed by night: We did witness their judgment.’
Moreover, to render this rhetoric more effective, al-Walid threatened
to launch an attack against the emperor and destroy all churches and

¢ 1d., vol. 2, pp. 286-290.
19 Koran, 21:78.
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Byzantine shrines in the empire, including those in Jerusalem. At this
stage the emperor gave in and sent the artisans."

Further difficulties during the construction works were of a techni-
cal nature. Firstly, a new method had to be devised to construct and
lift the great cupola; secondly, large quantities of marble, said to have
been taken from the throne of Bilqis, were gathered and cut by
twelve thousand marble workers. Furthermore it was decided to
cover the roof with lead, because the clay would have to be renewed
every year. Lead was taken from coffins and bought from the people.
According to one of the stories, an old woman agreed to sell the lead
in her possession only for the equal weight in gold. Al-Walid con-
sented, whereupon the lady presented him with the lead as a gift,
stating that she had only refused at first because she thought that the
caliph was confiscating the materials by force. The collection of all
these materials naturally involved tremendous expenses, and at a
certain point the Muslims of the city rose in protest, saying that al-
Walid spent ‘their’ fay’ and exhausted ‘their’ treasury, only to pay for
the decorations. Al-Walid placated them, however, replying that he
had counted the money in the treasury and had found it sufficient for
sixteen years. The caliph died in 715, when the construction works
were not yet finished. The Umayyad Mosque was completed by his
brother and successor Sulayman.'

This account of the building of the Umayyad Mosque, taken from
al-Nu‘aymi’s al-Daris fi tartkh al-madaris,"” is a compilation of several,
slightly different versions. Al-Nu‘aymi states at the beginning of his
book, which contains an inventory of schools, mosques and other
religious buildings in Damascus, that he embarked upon the project
of writing it after seeing the splendid waqgf-endowments of Damascus,
and it is obvious that he wants to contribute to the consolidation of
the religious institutions mentioned in the text. It is not surprising,
then, that he imbues his descriptions with laudatory qualifications
and seeks to reinforce the importance of the institutions by incorpo-
rating legends into his histories. His descriptions are representations
with a specific aim, the aim of preserving the blessings of the city’s
religious institutions, spreading their reputation and buttressing the
system of wagqfs.

Al-Nu‘aymi’s account prompts several observations. The first con-

" Al-Nu‘aymi (1990), vol. 2, pp. 290-1.
2 1d. (1990), vol. 2, pp. 291-6.
'* The edition referred to here is the one by Shams al-Din, Bayrat 1990.
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cerns the location where the Umayyad Mosque was constructed. It is
of course no coincidence that a spot was chosen that was renowned
for its sanctity and on which for ages in the past temples and shrines
had been built. It was a place steeped in holiness by the traditions of
other religions. Moreover, it was a place that was incorporated into
the imagination of the population as a centre of spirituality, a combi-
nation of religious beliefs and popular legends. In the course of time,
the temple-area had developed into the core of the city, not only in
the spiritual, but also in the material sense. It was one of the focuses
of urbanization, which had imposed a certain spatial pattern on its
surroundings. Thus, by appropriating the Basilica of Saint John and
turning it into a mosque, the caliph in the first instance chose for a
policy of continuity, based on the material and spiritual conditions of
the city and building on existing structures. These structures were not
left intact, however, but were modified to accommodate the exi-
gences of the new dominant community. With the building of the
Umayyad Mosque, the material and symbolic structures were inte-
grated into a new system, dominated by a new ruler, and the values
accumulated in its location were absorbed to serve a new social and
administrative set-up.

This appropriation of the spiritual and material nucleus of the city
was not an act of mere arbitrariness. Al-Nu‘aymi is careful to suggest
that the Christians were offered compensation in several forms and
that their wishes were respected when they initially refused. When
the time had come to enforce the arrangements, according to the
account, the Muslims were anxious to find a legal argument to sup-
port their claims. The confiscation of the church was not an act of
war, not the result of conquest, but an act of administration, the
result of the hegemony of a new legal system. It was a consequence of
the triumph of a new society.

As a symbol of splendour and glory, the Umayyad Mosque was
evidently meant to enhance the status and fame of the new ruler. Al-
Walid utilized the construction of the Mosque to consolidate his au-
thority in a capital which had only relatively recently become part
of the Islamic domains. The Mosque was explicitly meant to be a
monument for the triumph of Islam, ranking in the list of wonders of
the world only after a magic mirror in Andalusia, in which persons
could be seen at a distance of one hundred parasangs.'* Costly mate-

" Al-Nu‘aymi (1990), vol. 2, p. 294.
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rials were purchased and countless artisans and craftsmen were em-
ployed to render the building into a unique symbol for the commu-
nity. The Mosque became the antithesis to the Byzantine emperor
and the power structure previous to the Islamic conquest. The em-
peror was threatened directly with invasion, and indirectly with the
demolition of the symbols of the ancien regime, the Christian churches
in Syria. The function of the Mosque as a symbol of power and glory
was based not only on these more or less violent and aggrandizing
images, but also on an image of fairness, courage and tolerance.
Firstly, as mentioned above, the confiscation was executed according
to legal argumentation; secondly, by personally destroying the altar,
the caliph took it upon himself to exorcise the place of ancient super-
stitions and prove the truth of Islam; thirdly, the caliph took care to
assuage the anxiety of the population as much as possible, to make
sure that the new monument would be seen not as a symbol of
oppression, but rather as a symbol of prosperity, justice and self-
confidence; fourthly, the Byzantine emperor was rebuffed by a quo-
tation from the sacred book, symbolizing the new source of authority
and communal symbols; finally, the construction of the Mosque sym-
bolized the reintegration of the domains of secular and religious au-
thority. Of course Mecca and Medina kept their status as the most
holy cities of Islam, but Damascus was now incorporated into the
religious infrastructure of the empire. It became not only a centre of
wordly power, but also a prominent focal point of piety and religious
ceremony. The attracting potential of the city was enhanced, as well
as its potential religious hegemony over its hinterland. The religious
status of the caliph, as the leader of the community, was confirmed,
and the predominance of the Hijaz was no longer absolute, but bal-
anced by a new congruence of religious symbols and secular author-
ity.

It is not difficult to see how these aspects of the construction of the
Umayyad Mosque were related to the systems of power and author-
ity, especially as they were explained by Ibn Khalduan. Firstly, the
caliph could only complete his project by using his power in different
fields, not only to secure his possession of the place in question, but
also to collect the building materials and to mobilize the labour force;
secondly, the Mosque marked the transition from one power struc-
ture to another, based on different values, different social relations
and a different leadership; thirdly, the Mosque was the material
manifestation of the structure of power which would henceforth be
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predominant in the city. In other words, the Mosque was a means for
the symbolic appropriation of the city by the Muslim community,
setting it apart from its past and from the leaders and communities
that had previously ruled the city, but utilizing the symbolic values
that had been bestowed upon the city by previous generations. In all
these aspects, it is an example of the typical function of a city, as a
spatial setting where the past is integrated into new material forms,
where power is concentrated and where the domains of the spiritual
and material converge. With the completion of the Mosque, Damas-
cus assumed its place in the sacred and secular hierarchy of spatial
organization, as a centre of religious symbols and administrative
power.

In al-Nu‘aymi’s account the foundation of the Umayyad Mosque
is nowhere explicitly described as a waqf. As far as we know, in this
period the law with regard to waqf was not yet elaborated, and
perhaps in this case it would be appropriate only to speak of a ‘proto-
waqf’. However, in the course of time the Mosque became the nu-
cleus of a large network of waqfs which eventually dominated the city
centre and which is illustrative for its function as a component of the
administrative system and the organization of urban services. The
history of the construction of the Umayyad Mosque and its gradual
evolution into the nucleus of the system of religious foundations of
Damascus contain the elements that form the basis of the approach
to religious foundations, or waqfs, proposed in the present study:
firstly, waqfs were part of a dynamic process which shaped the spatial
organization and the symbolic meaning of spatial differentiation
within urban structures; secondly, this process is closely connected
with the development of the mechanisms of power within Muslim
societies, which became visible in the elaboration of the sacred law,
the administrative systems set up by rulers and the influence of social
groups, especially the group of legal scholars, or ulama. In the follow-
ing sections we will briefly discuss the three main components on
which the analysis will be focused: waqfs, the city and power.

The waqf institution

Defining the institution of wagqf is both at the same time simple and
extremely difficult. It is simple because the concept of waqgf has been
described in legal handbooks of various kinds, in a terminology which
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is especially moulded to avoid ambiguity and misinterpretations.
Moreover, these texts have the authority of being part of an elabo-
rate, officially accepted, and even divinely sanctioned legal system,
which has survived for many centuries. The question what a waqf is,
is difficult, however, since the phenomenon is not confined to the
realm of legal theory and juridical handbooks. It is also part of a
historical reality and it touches upon the material and spiritual condi-
tions of societies beyond the sphere of legal systems. The wagf-insti-
tution has at least two manifestations, which are not always congru-
ous, one laid down in texts and the other occurring in the material
world.

In the past, western scholars have predominantly analyzed the
phenomenon of waqf from a legal perspective, some out of practical
need—to develop a framework for the administration of waqf prop-
erties in the colonial context—and others out of theoretical consid-
erations—the presupposition that in the Islamic world the legal sys-
tem, being of divine origin, is the ultimate formative force in the
society, or, in other words, that the theoretical rules and the historical
structure of Islamic society are each other’s true replica.” This ap-
proach has for some time obscured the meaning of the waqgf-institu-
tion within the social and historical context, and only in the last few
decades has the interest in waqfs become more variegated. The
number of studies in the socio-economic aspects of waqfs has grown
remarkably, and waqf documents are increasingly scrutinized as a
source for the social history of Islamic societies. This broadening of
interest has inspired, or perhaps necessitated, a more variegated set of
approaches and perspectives—historical, sociological, cultural—but
although several important studies on waqfs have appeared, they
tend to be fragmentary and limited in scope, focused on case studies
or only one of the functions or aspects of the institution. Efforts to
deal with the complexity of the wagf-institution in a comprehensive
way have been relatively few.'

The legal approach to wagfs has usually been ahistorical and con-
centrated on an ideal type of waqgf. Other studies have concentrated

"> The most comprehensive survey of legal rules with regard to waqfs is Clavel; see
also: Luccioni and Mercier; for a discussion of ‘orientalist’ approaches to waqfs, see
Powers.

16 Case studies include: McChesney, David, Tate, Pascual, Schwarz/ Winkel-
hane, el-Masry, Baer, Gerber (1983), Peri; and the recent collection of articles:
Deguilhem (ed.; 1995); more comprehensive accounts are: Barnes, Yediyildiz,
Behrens-Abouseif (1994).
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on specific cases and have shown that discrepancies often existed
between the ideal type and its material manifestations. They tend to
neglect the fact that separate waqfs were an integral part of the
‘phenomenon’ of waqf, and that divergent practices in various re-
gions and periods were not detached from the broader framework,
but were a manifestation of it, or at least of the way it developed in
the course of time. These efforts at describing wagfs are useful since
they aim to relocate the institution into its historical context, as part
of historical processes, but they sometimes neglect the role of the
texts that shaped the legal framework, that served as a reference and
which formed the basis of the structure of waqf. Probably the only
way to understand the complexity of the institution as it occurred in
texts and in actual history is to formulate an approach which does
justice to the theoretical and material aspects of waqfs, which incor-
porates both manifestations in a structural concept and which studies
not only the discrepancies, but also, and primarily, the interaction
between the textual and historical appearances of the institution. In
this study we shall use legal and historical sources to formulate a
concept of waqf in which various manifestations are integrated into a
schematic framework. This framework should first of all focus on the
functions of wagfs in certain contexts, to illustrate how the essence of
waqf as it was originally conceived is reflected in its various manifes-
tations, and, moreover, to investigate how this essence was trans-
posed to actual historical situations. To achieve this, our only re-
course is to texts which contain variegated and subjective accounts of
waqfs from different perspectives. These texts, with their subjectivity,
are all an integral part of the institution of waqf as it developed in the
course of time.

The proliferation of waqfs in Muslim societies in the course of time
fostered the diversification of their functions and characteristics. Es-
sentially a waqf consisted of an object which was endowed to a spe-
cific pious purpose for eternity. The founder (wag:f) gave up his prop-
erty rights and determined the pious purpose and the regulations for
the exploitation of the object, which became the ‘property of God’.
The object was dissociated from the market circulation and any form
of alienation (sale, pawning, donation) was strictly forbidden. Waqfs
were often founded for the benefit of mosques, which themselves also
had the status of waqf. In such a case, agricultural lands were con-
verted into waqf and their revenues destined to build and maintain a
specified mosque and its functionaries. Waqfs could thus either be
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possessions yielding revenues and profit, or objects consuming these
revenues and serving as religious or social institutions. At an early
stage of the development of waqf regulations, the founder was al-
lowed to designate himself and/or his family and descendants as the
beneficiaries of his foundation. Only after the extinction of his line
would the revenues be allocated to a certain pious purpose (for in-
stance, ‘the poor of Damascus’). He could, moreover, appoint himself
and his descendants as trustees of the waqf, thus keeping control of
the waqf possessions in spite of having relinquished the rights of
ownership.

This schematic description of the concept of waqf shows the main
characteristics of its function. Endowments became the basis of the
system of religious institutions in Muslim societies, consisting of
mosques, schools, etc. They also became a repository of possessions
acquired by families in the course of several generations, converted
into waqf to preserve their integrity and to reserve the profits for the
family line; finally, waqfs came to serve as a system for the relief of
the poor of the community, of scholars and sufis, of travellers and
pilgrims. It is clear from this brief description that the basic idea of
waqf was to provide a means to have material possessions serve the
interests of the community as a whole, both in the spiritual and in the
material sense. As the economic significance of waqfs increased in the
course of time, the parties involved in their upkeep and profiting
from their revenues grew concomitantly, and the wagf institution
became more complex. It is the aim of this study to present an
outline of the evolution of the waqf institution as a result of the
various forces shaping it in the course of time, within the context of
the development of urban structures.

In recent years students of waqf have shifted their attention from
the legal aspects of the institution to the social and economic aspects,
an obvious choice if one takes the huge economic potential of wagfs
in Muslim societies into account. Several studies have brought to
light aspects of waqfs which have made it necessary to qualify certain
traditional ideas about the institution, which were mainly based on
the assumption that since waqf possessions could not be sold or
pawned, they were no longer part of the economic circuit that deter-
mined the value of commodities. Consequently, they were no longer
part of the regular process of exchange and market fluctuations,
thereby becoming a static and restrictive element in the socio-eco-
nomic development of Muslim societies, and, more specifically, ham-
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pering the emergence of capitalist economic relations. We will argue
below that this picture of the waqf institution is not only inconsistent
with recent approaches to historical processes, but also too narrow,
neglecting some essential characteristics of the institution. One of the
objections to the ‘traditional’ view results from the historicization of
the waqf institution, which shows that it was certainly not dissociated
from economic circumstances. Apart from this, waqfs had functions
which were explicitly dynamic and which, moreover, transcended
their role as economic assets. The interaction between these different
roles, within the process of historical change, will be the central focus
of our discussion.

The city

The emergence of a theoretical concept of ‘the city’ was inspired by
the assumption that there are certain characteristics that cities have
in common, that there are laws which apply to all cities and that
there are criteria which enable us to define what a city is. This line of
thought is attractive for historians, who have to deal with the impact
of cities in certain regions or periods, with the growth or decay of
cities, or with the dynamics of urban societies. This historical interest
gave rise, firstly, to the field of ‘urban history’, and, secondly, to the
analysis of similarities between the roles that cities played in certain
phases of history. The city became an entity and a phenomenon with
definable properties, an abstraction which should epitomize the es-
sential nature of all cities.

A discussion of the city as a historical phenomenon is incomplete
without some reference to the two ‘founding fathers’ of urban studies,
Max Weber and Lewis Mumford. Although both may be somewhat
outdated as theorists, their ideas still echo through modern ap-
proaches to urban history and are still used, or dismissed, as referen-
tial frameworks. In this section we shall briefly concentrate on the
relevance of their ideas to the concept of the ‘Islamic city’ and some
alternative approaches.

For Lewis Mumford, the origin of the city can be found in the
cemetery, as a ceremonial meeting place and a fixed point in space
attracting people and stimulating social intercourse. Shrines and sa-
cred places where the first fixed settlements were located are the
original cores of cities, whose first characteristics are, consequently,
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that they served as a goal for pilgrimage in its broadest sense. A
second fundamental characteristic of cities is their function as con-
tainers of material and spiritual assets of various kinds, ranging from
food supplies to achievements of the cultural heritage. A third func-
tion, finally, is that cities are military and political strongholds, taking
a dominant position in structures of power and authority. These
features differentiate the city from the village only in that the former
is more complex and, by the increase in scale, has a far more vari-
egated potential.

According to Mumford the crucial stage in the formation of cities
is when a symbiosis is achieved between the sacred, in its crystallized
form, the shrine or the temple, and secular authority. In his view
cities are centres of accumulation and preservation and, conse-
quently, also of transformation, providing a structure for the trans-
mission and reproduction of the material and cultural heritage of
societies. They are a link between the past and the future, a space
where the past is being transformed and manipulated. But because of
their accumulative role, and being rooted in the past to such an
extent, cities are also resistant to changes and conducive to the pres-
ervation of patterns of the past. As a result of their complexity and
scale, cities undergo a process of social, economic and spatial differ-
entiation, in the fields of economic organization, labour, professional-
ization, institutions, social classes, etc. This differentiation gives cities
a complex dynamism, based on the dialectic between their integrat-
ing and differentiating functions. Thus, for instance, the cultural her-
itage may be accumulated and preserved by cities, but it is not pre-
served as a monolithic whole, but in various institutions with diverse
functions. It is this dynamism that is the basis of the urban structure
and its transformations.'’

An important contribution to the concept of the city was made by
the German sociologist Max Weber, in his book entitled The city
(1960). In this work, Weber differentiates between several types of
cities, existing in different historical periods. Since his main focus is
upon the role of the city in the development of capitalism, he singles
out one type of city, the medieval city in Europe, or, even more
specifically, in North-Western Europe. This type is carefully defined
and analyzed to explain why it was especially conducive to the rise of
capitalism. As in his other work, Weber sets off developments in

" Mumford, pp. 15, 17-18, 33-4, 40-1, 117-8, 123-4, 127.
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Europe against developments in other parts of the world, mainly Asia
and the Islamic world. In the case of the city the European urban
type is contrasted with urban phenomena in Asia and the Middle
East. Differences are primarily ascribed to cultural factors, such as
the influence of Islam. Since the European city is presented as
normative, cities outside Europe fall outside the concept of what a
city is. They are not ‘cities’, but agglomerates of densely inhabited
components, without a unifying organizational or administrative
framework. This approach makes Weber one of the exponents of the
orientalist discourse on urban history.

Weber’s concept of the city can be summarized as follows, in his
own words: “To constitute a full urban community a settlement must
display a relative predominance of trade-commercial relations with
the settlement as a whole displaying the following features: firstly, a
fortification; secondly, a market; thirdly, a court of its own and at
least partially autonomous law; fourthly, a related form of associa-
tion; and fifthly, at least partial autonomy and autocephaly, thus also
an administration by authorities in the election of whom the burghers
participated.”® Only when these conditions are fulfilled is it possible
to speak of an ‘urban community’, which ‘in the full meaning of the
word, appeared as a general phenomenon only in the Occident.’"”

Perhaps because of a lack of alternative authoritative theoretical
frameworks, Weber’s type became a main reference for students of
urban history. Among the important works influenced by his typol-
ogy is Sjoberg’s The pre-industrial city.* Here, a new, synchronic urban
type is described occurring in all parts of the world if a certain phase
of urban socio-economic development is realized. The type includes
medieval European cities and modern cities in the Middle East, Asia
and Latin America, which, according to Sjoberg, have basic features
in common. The concept is historicized, inasmuch as it is situated
within a chain of developmental phases, which culminate, appar-
ently, in modern industrial society. However, the concept is con-
spicuously ahistorical, since it brings medieval European cities to-
gether in one category with modern cities elsewhere in the world and
thus fails to recognize divergencies from the European model of his-
torical transformation, or ‘progress’. Moreover, the influence of in-
digenous factors and the effects of European expansion on the course

'® Weber (1960), pp. 80-1.
1 1d. (1960), p. 80.
* Sjoberg (1960).
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of development of cities in colonial areas are neglected. The
Weberian cultural discrepancy between European and, for instance,
Islamic cities is now expressed by a gap in time: Islamic cities can be
compared to European cities in an evolutionary phase of some five
hundred years ago. Again, the European city is taken as a model,
which outlines the future shape of cities in areas which are still ‘pre-
industrial’.

According to some, this interpretation, or the elaboration of pre-
industrial city-type is not justified by Weber’s work. After all, in T#e
caty Weber does not give a fully elaborated urban theory, or even a
coherent typology of ‘the city’; he explicitly confines the scope of his
study to the European city in the Middle Ages, that is, he does not
describe the city in general, but only the role of certain cities within
the complex set of socio-economic transformations that gave rise to
European capitalism. Weber’s definition concerns cities in a certain
phase of development and fails to encompass not only Islamic cities,
but also European cities after the medieval period, when the city as
an entity lost its autonomy in favour of the national state.?! The
confusion is partly due to Weber himself, since he places his Euro-
pean urban type explicitly within the context of what, in his view, is
the ‘essential’, cultural dichotomy between Christianity and Islam. It
seems that the Weberian type, albeit confined to a certain period and
a certain geographical area, nevertheless assumes an essential and
timeless difference between the two cultural domains.

A radical critique of the general concept of the city was put for-
ward by some of the articles in the collection Towns in societies, edited
by Abrams and Wrigley.” Abrams, and especially Dobbs argue that
no such concept as ‘the city’ exists, and that it has only been invented
for convenience and in order to demarcate fields of study. In reality,
cities do not have sufficient characteristics in common to be con-
verted into an abstract model which can be used as a basis for histori-
cal or social research. Each city is different and is embedded in a
broad framework of socio-economic and political relations which
define its shape and its development. Cities can therefore not be
studied as conceptual entities, but only in relation to these broader
frameworks. They are not shaped by some ‘typically urban’ internal
dynamism, but are inseparably linked to external factors. Conse-

2 Compare: Saunders.
* Abrams/ Wrigley (eds).



FOUNDATIONS, URBAN SPACE AND POWER 17

quently, there is no such thing as ‘urban history’, or ‘urban sociol-
ogy’, since the object, the city, can not be defined.”” This critique
reflects the post-structuralist suspicion of abstract concepts, which
tend to schematize history and reflect subjective categories which are
invented by the historians.

From the Weberian typology of the city, it is only one step to the
idea of the ‘Islamic city’. After all, if a concept of the European city
exists which differs essentially from cities in the Islamic world, can a
counter-concept of the Islamic city be formulated? Do Islamic cities
have certain characteristics in common, enough to justify their being
brought together in one category? This line of thought, which can be
traced back to the early European scholars studying Islamic urban
history, shows that the idea of the Islamic city was influenced from
the outset by the Weberian essential dichotomy between European
and Islamic cultures. The opposition of the two cultures was not
questioned, and what remained was to describe how the differences
found their expression in urban structures. Or, to put it differently, it
was usually not asked to what extent religious factors determined the
appearance and shape of cities, but rather how Islamic cities differed
from European cities. The concept of ‘Islam’ as a determining factor
was not questioned. Cities in the Middle East were a priori ‘Islamic’,
but were they ‘cities’?

The basic definition of the Islamic city was formulated by Von
Grunebaum in his article “The structure of the Muslim town’, written
in 1955.%* In this exposé he gives an outline of the physical shape of
Islamic cities and its relation to socio-economic relations and reli-
gious attitudes. Von Grunebaum’s model, whose shadow hovered
over Middle Eastern urban studies for many decades, focuses on the
contrast between the Islamic city and its European counterpart.
Firstly, it is argued that the Islamic city did not, like the European
city, inherit its political and socio-economic institutions from Classi-
cal Antiquity, due to the previous decline of the Byzantine urban
administrative institutions; secondly, the basic entity of the Islamic
city was the quarter, which was the expression of tribal, religious or
ethnic affiliations. This implied, thirdly, that the Islamic city could
not be defined as an ‘urban community’, in the Weberian sense, but
rather as a loose agglomeration of groups and individuals who were

» Abrams, Dobbs, in: id.; see also the critique by Wrigley of the approach of
Sjoberg.
* Von Grunebaum (1961).
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not organized within a municipal administrative framework. Since
municipal institutions, based on the concession of urban privileges
and urban charters, were lacking, the Islamic city could not claim
any form of municipal autonomy and remained subjected to imperial
authorities. Two factors contributed to the absence of urban au-
tonomy: the cities were normally centres of state power and were
thus unable to develop a bourgeois class which could support their
autonomy; and in Islam the idea of corporate institutions was un-
known, especially in the form of guilds, which in Europe played a
decisive part in the organization of medieval cities. Von Grunebaum
admits that in some periods local leaders profited from the weakening
of central authority in order to establish some degree of urban inde-
pendence, but these efforts never led to an officially legitimized au-
tonomy, laid down in charters containing privileges of a more than
incidental nature. He also notes that the occurrence of corporate
movements can be perceived in Islamic urban history, but these did
not have the ‘proper corporative form’ and did not reach their ‘final
stage’ of development.

The model of Von Grunebaum closely follows the path set out by
Weber and henceforth the discussion was to be dominated by the
issues raised by him. Stern, for instance, confirms the view of the
Islamic city as an ‘agglomeration’ of disjointed groups, without mu-
nicipal, formal juridical and civic institutions, without municipal au-
tonomy, or, in short, without an urban structure.” This does not
mean that the concepts of Von Grunebaum were always adopted
uncritically. Especially Lapidus attempted to focus his analysis of
Muslim cities on the social structures within the city and social net-
works that determined the functioning of urban conglomerations,
rather than on a description of an urban type. He suggests that
‘Muslim cities’ were organized rather as communities by non-institu-
tional networks than by institutions like the ones that were developed
in European towns.” Although it has been suggested that this effort
represents ‘a firm break’ with Weber’s approach,” the notion of Is-
lam as ‘an invisible hand’® remains predominant, and although the
dichotomy between European and Islamic cities is discarded, it is
implicitly confirmed.

» Hourani/ Stern (eds), pp. 26-9, 31, 48-9).
* Lapidus (1967), pp. 1, 185-6.

7 Eickelman, pp. 102-3.

* Haneda/ Miuri, p. 340.
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An attempt to conceive a different categorization to substitute the
vast and unwieldy concept of the Islamic city is André Raymond’s
book Grandes villes arabes a Uépoque ottomane.* As the title indicates, the
field of study is reduced to a more specific, regional urban system in
a confined period. It is not an analysis of the ‘essence’ of a type of
city, but rather a comparative study of a historical type. It is, moreo-
ver, not inspired by the wish to develop a counter-concept of Middle
Eastern cities as opposed to European cities, but focuses on an analy-
sis of structural elements of a limited number of cities in Syria and
Egypt, within one, relatively stable, administrative framework. Al-
though the method of relating structural urban components to his-
torical urban development suggests that a preconceived model is used
and imposed on the cities under study, it is not a supposedly inherent
Islamic ‘norm’ to which the cities should conform, but a general
configuration of formative elements.”

An attempt to deal with the complexities of the concept of the
Islamic city from a legal perspective is made by Baber Johansen in his
‘The all-embracing town and its mosques; al-misr al-gami®.*' In this
article Johansen looks for rules which specifically applied to Muslims
living in urban centres, from which some notion of the city in Islam
can be derived. Apart from this, he dicusses several ‘definitions’ of
the city by legal scholars from various ages. Johansen states that all
definitions in this category stress that ‘a city should be a comprehen-
sive social and political entity embracing various groups, rallying dif-
ferent factions into one community and uniting them under one
leadership.” Definitions can be of a socio-economic nature, character-
izing the city as a centre of production and industry, or of a military
nature, stressing the ability of an urban population to defend itself.
The jurist Abt Hanifa (d. 767) incorporated various elements into his
definition: the population should be large; legal order should be en-
forced by a representative of the state, the city should consist of a
system of streets and it should be a centre of learning. The adminis-
trative dimension was stressed by the prominent Hanafite scholars
Abtu Yasuf (d. 798) and Ibn Nujaym (d. 1563), who held that a city
should have a qadi to enforce the law and execute the fudid penalties
prescribed by the Shari‘a. Finally, cities are sometimes defined by the

* Raymond (1985).
% See also: Raymond (1994).
*!" Johansen (1981-2).
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existence of a congregational mosque.” The definitions are all
connected with the smooth functioning of the religio-political struc-
ture, of which the city is considered an integral part. It is not the
administrative autonomy of cities that is stressed, but rather their
place in the hierarchy of centres of authority and their role in the
administrative integration of the community.

The line of thought developed by Lapidus has been taken up by
Kenneth Brown, in whose study the development of a sense of urban
identity among the inhabitants of Sale is analyzed, in relation to the
far-reaching socio-economic changes that occurred in the 19th cen-
tury. Significantly, his findings show that the people of Sale strongly
identified themselves as a community, an awareness that should be
seen as a ‘cultural concept and a spiritual reality and not an inclusive,
territorially defined set of social relationships’.** Brown’s approach
shows an important shift of focus, from the formal aspects of the
Islamic city to the vision of a common identity, and from the abstract
concept of an Islamic city to the functioning of Islam within the
social and cultural life of one specific city.

These examples of recent research on Islamic urbanism show a
critical attitude to the traditional concept of the Islamic city and to
the focal issues of the debate.** Firstly, the monolithic and inflexible
concept of the Islamic city is fragmented into a more historicized and
geographically differentiated approach; secondly, the emphasis on
Eurocentric ideas about urban development has been substituted by
the more extensive and critical use of Arabic and Islamic sources;
thirdly, some of the old issues of the debate have been circumvented
by advancing new questions and looking for new kinds of sources;
fourthly, the paradigm of the Islamic city is rejected by some because
it is impossible to speak of European towns as a uniform, undifferen-
tiated concept. Likewise, cities in the Islamic world should be differ-
entiated too, some having similar features with regard to European
towns, others fitting into a separate urban system. The autonomy of
European towns can be questioned, while some Islamic towns show a
planned and coordinated development similar to European towns;
finally, the evidence is increasingly and consciously sought in texts,
rather than in formal structures. A hidden rationale of urban forms
can only be found in rationalizations, or, in other words, a

%2 Johansen (1981-2), pp. 141-4.
% Brown, p. 4.
* See also: al-Sayyad, El-Ali, Daunton.
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representation of Islamic cities may only be contrived by using the
representations that Muslims made of their cities, before the relation
between these ‘models’ and their historical manifestations is
analyzed.

It is remarkable that in the studies mentioned above very little use
is made of general theories about the development of cities as a form
of the organization of space. These theories are often concerned with
the linking of cultural phenomena or ideological attitudes and the
material and social aspects of spatial regimentation. An ambitious
attempt to describe the relations between social and cultural factors
and space can be found in the pioneering study of Lefebvre, The
production of space, an effort to clear the ground for a comprehensive
theory of spatial perception and organization. Lefebvre sets out to
state that space has an objective existence and is not just conceived in
the human mind, as part of a ‘discourse’, or of a ‘system of linguistic
codes’. Space is first of all ‘produced’ by the mode of production. A
theory of space should integrate three domains: physical space (na-
ture); mental space (logical and formal abstractions); and social space.
Space should not be analyzed as an object containing a coded mean-
ing attention should rather shift to the origin of spatial formations, or
the production of space, which varies between different periods and
cultures. Every society produces its own space, and the study of his-
tory should partly be dedicated to this process.

For Lefebvre the concept of space can be divided into three cat-
egories: spatial practice, which ‘embraces production and reproduc-
tion, and the particular locations and spatial sets characteristic of
each social formation’; representations of space, which are tied to the
relations of production and to the ‘order’ which those relations im-
pose, and hence to knowledge, signs, and codes; and representational
spaces, ‘embodying complex symbolisms, sometimes coded, some-
times not’. The spatial practice of a society produces that society’s
space: ‘it propounds and presupposes it, in a dialectical interaction; it
masters and appropriates it’. Representations of space are to be
sought in conceptualizations by scholars, planners, constructors, etc.,
in short, all rationally conceived images and verbal circumscriptions
of the spatial environment. These images belong, in the words of
Lefebvre, to the ‘dominant’ space of a society. Representational
spaces, finally, concern the space which is ‘directly lived through its
associated images and symbols’, the ‘dominated space which the im-
agination seeks to change and to appropriate, more-or-less coherent
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systems of non-verbal symbols and signs’, which have their source in
history.*

There is a dialectical relationship between the constituents of this
‘triad’, the perceived, the conceived and the lived, or the real, the
mental and the social. Social relations inscribe themselves in social
space, and thus contribute to the durability of this space, while sym-
bols and images, too, remain part of the spatial organization in spite
of transformations: ‘Pre-existing space underpins not only durable
spatial arrangements, but also representational spaces and their at-
tendant imagery and mythic narratives’* The analysis of the pro-
duction of space is thus in the first instance a historical project, but
one that defies traditional methods:

[...] we should look at history itself in a new light. We should have to
study not only the history of space, but also the history of representa-
tions, along with that of their relationships—with each other, with prac-
tice, and with ideology. History would have to take in not only the
genesis of these spaces but also, and especially, their interconnections,
distortions, displacements, mutual interactions, and their links with the
spatial practice of the particular society or mode of production under
consideration. [...] representations of space have a practical impact, by
effective knowledge and ideology. Representations of space must there-
fore have a substantial role and a specific influence in the production of
space. ¥/
Within this historical process the development of the city takes a
central place. Since Lefebvre links his discussion of urban develop-
ment to the history of the European city, it is not possible to extrapo-
late a general pattern or paradigm for the original growth of urban
settlements. It is evident, however, that processes of accumulation
and the exertion of authority play a determining role in shaping
settlements into nuclei of political and religious power, creating a
dichotomy between urban and agrarian spaces. The city is founded
as a imago mundi which is designed as a link between the sacred and
earthly realms, and the rites confirming and expressing the sacred
components reinforce the boundaries that separate the city and its
citizens from the agrarian world outside. Once this dichotomy has
been established, a kind of symbiotic relationship evolves between the
urban centre and its rural environment, the city extracting surplus
production from the countryside and offering protection against ex-
o Lefebvre, pp. 33, 38-9.
*1d., p. 230.
1d., p. 42.
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ternal incursions. In this way the city becomes a centre from which
the peripheral areas are ordered and fitted into hierarchical spatial
structures. Finally, as in the theory of Mumford, the medieval Euro-
pean city became the locus of accumulation of material goods and
products of the mind, thus laying the foundations of a commercial
system which would later evolve into capitalism.™

Lefebvre’s book is an ambitious effort to design the contours of a
theory of space, in which various approaches converge. Even if one
rejects the Marxist models that underlie his theory—especially the
predominance of the mode of production—there are important ob-
servations to be derived from his discussion, particularly concerning
the notion of social space and the symbolic connotations of spaces,
within the category of representational space. Lefebvre’s concepts
provide some tools for the investigation of the transformation of spa-
tial organization in various periods, and allow us to assess the differ-
ences in spatial outlooks in different societies. They do not presup-
pose a culturally determined divergence between civilizations, but
create a broader framework for the analysis of the organization of
space in specific societies, in which ‘objective’ and ‘subjective’ forces
come together.

Power

It is remarkable that in the theories of the city and spatial organiza-
tion mentioned above the aspect of power and authority is very
prominent. Apparently, it is hard or even impossible to dissociate
cities from either the concept or the exercise of authority, and if there
is an urban ‘essence’ it may first of all be some manifestation of
power. Since this study is concerned with the analysis of waqfs within
urban structures, we shall base our argument on the perspective of
the waqf institution as part of urban power systems and as one of the
factors involved in the formation of power. It is necessary, therefore,
to devote some attention to the concepts of power that have been
developed in sociological and philosophical theories, to see which
approaches can be useful for the organization of our material and our
argument. For this purpose we shall briefly discuss three theoretical
models in which power occupies a central place, namely those of

# Id., pp. 234-6, 263-6.
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Anthony Giddens, Michel Foucault and Pierre Bourdieu. Together
these three cover the main field of debate about the workings and
nature of power and the significance of the exercise of authority for
the development of social relations.*

For Giddens power is essentially instrumental and summarized in
the term ‘transformative capacity,” that is, ‘the capability to intervene
in a given set of events so as in some way to alter them,’” even in spite
of the opposition of others. Power is invested in persons, or ‘agents’,
who in order to achieve their aims make use of certain ‘resources’,
which are part of the ‘structural properties’ of social systems. Giddens
distinguishes two types of resources, the allocative and the authorita-
tive. The first type refers to material facilities, in the sense of goods
and the ability to produce them, the second type consists of the
means to control the activities of human beings. The deployment of
these resources is to a large extent dependent on ‘the management of
time-space relations’, which are the basis of social activity and social
relations. Power, then, is primarily seen as ‘domination’, which is
expressed in the institutions that structure social life and that repre-
sent means of control through which some try to secure the compli-
ance of others. These institutions are crucial for the reproduction and
continuity of social structures and are unseparably linked to the two
types of power resources.*

In Giddens’ approach, there is a notable emphasis on the signifi-
cance of time-space relations for the exertion of domination. The
reproduction of social systems and, consequently, the systems of
power, depend on the ‘predictability of day-to-day routines’, which is
in turn vested in the functions of specific spaces where ‘systemic
aspects of interaction and social relations are concentrated’. These
spaces are referred to as ‘locales’. Some locales can be designated as
‘arenas for the generation of administrative power’, and ‘power-con-
tainers’, in which a concentration of allocative and authoritative re-
sources can be found. Locales thus occupy a central position in this
model, since it is the ‘containment’ of resources by which power is
generated, and since settings are an important factor in the ‘repro-
duction of institutionalized activities across wide spans of time and
space’. Castles, manorial estates, buildings with specific functions, but
also cities are ‘containers’ which can be utilized to generate power,
mainly because they are used for storage, a means to control time-

% Compare: Hindess, especially chapters one and five.
* Giddens (1996), pp. 7, 9; id. (1983), pp. 4, 51.
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space relations. Giddens’ concept of the city is based upon the theory
of Mumford.*

This approach to the idea of power differs markedly from that
developed by Michel Foucault, although some aspects may be simi-
lar. The essential divergence is that for Foucault power is only partly
synonymous with domination. Power is not only an instrumental
capacity, but also something which is always inherent in relations
between people. It is thus not vested in ‘agents’ or even in ‘institu-
tions’, nor can it convincingly be located as being concentrated in
certain ‘centres’ within society; it is rather dispersed and vested in all
social relations, varying from those between individuals and those
between groups, which are institutionalized within traditions. Power
is not imposed by some agents on others who are thus forced to
comply; it is rather generated by an essentially diffuse set of social
relations, which only at a certain level reveals distinctive patterns. It
is within these patterns of social relations that power becomes visible
in a systematic form, as systems or mechanisms of power created by
the ways in which diffuse power relations converge. These systems
are in their turn used for ‘power strategies’, that is, the systematic use
of existing power systems to exert authority and control. Agents,
groups of agents, or institutions can become the focal points where
the mechanisms of power, built up by countless interacting power
relations, come together and can be monopolized and manipulated.*

Since for Foucault power is not merely domination, it cannot be
rejected as a solely negative force. Power is not exclusively destructive
and oppressive; it is primarily a productive force, which structures all
activities within the social context. Consequently, power is mani-
fested in all aspects of human behaviour and human relations, in
social rules and codes, and in all social, political and economic insti-
tutions. In this pyramidal view of authority, law is only one of the
expressions of the power systems which structure society, where cer-
tain aspects of the different power systems converge; these are part of
the many ‘discourses’ that are a reflection of the power system and
that provide the framework for the legitimation and ideological re-
production of certain power strategies. Discourse, or rather ‘discur-
sive programmes’ are inseparably linked to power systems, since they
are shaped by power relations and simultaneously mobilized to se-
cure the reproduction of these power relations. The different compo-

# Giddens (1996), pp. 11, 13, 14, 38, 47; id. (1983), pp. 5, 6, 93-6.
*2 Foucault (1980), pp. 96-102, 122, 142, 197-8, 236, see also: Dean.
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nents of the ‘chains’ of power relations converge within the state
apparatus, which ‘consists in the codification of a whole number of
power relations which renders its functioning possible’.* The state
arranges and fixes the micro-relations of power by using strategies
and techniques of government. As in Giddens’ approach, time and
space are of crucial significance within the systems of power. “Time
and space, and their mutual enwrapping, are constitutive elements in
practices of government and technologies of power’, since they make
a co-ordination of activity and various forms of surveillance possible.
‘Programmes’ and strategies of power are directed at shaping reality
into an organized controllable form and this requires an organization
and regimentation of temporality and space.**

Although the ideas of Bourdieu are not always compatible with
those of Foucault, certain elements of their conceptions of the phe-
nomenon of power can be reconciled. For Bourdieu, too, social rela-
tions are imbued with power and power struggles are the dynamic
force shaping transformations in history. Like Foucault, Bourdieu
sees history as a process which is partly structural and in which every
structure ‘in every phase of its existence is the result of the struggle
which has been fought to preserve or change it’. These processes of
transformation manifest themselves in Bourdieu’s famous dialectic
between the ‘habitus’ and the ‘field’. Habitus can be defined as the
way in which historical structures are internalized by individuals, and
are thus activated, transformed and reproduced. Every person as-
similates certain roles and attitudes which are shaped by others be-
fore him and the way in which they are re-enacted determines his
habitus.*

The internalization of roles is further determined by the field in
which it takes place. Fields are sets of relations that are more or less
coherently defined and that consitute the framework for power strug-
gles. Fields are structured by rules, and these rules in turn structure
the struggles of people aiming to acquire dominant positions within
certain fields, which would endow them with ‘symbolic power’, sanc-
tioned by a common acceptance, within the field, of their authority.
As in the approach of Foucault, power is not exclusively invested in

# Quoted in Dean, p. 157.

* Foucault (1980), pp. 119, 122; see also id. (1979).

* For a survey of Bourdieu’s thought, see Bourdieu (1992), especially the intro-
duction; Bourdieu (1989) contains essays which have been published in various jour-
nals; for a critical discussion of Bourdieu’s ideas, see Jenkins (1992).
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‘agents’, but is rather a relative concept, as a component of social
relations. These relations are organized and institutionalized within
fields, which are at the same time the expression of balances of power
at certain points in time, because they are shaped by power struggles.
They are, consequently, also the framework in which transformations
take place, since they are continually reshaped by power struggles.
Although fields are preserved as the framework and legitimation of
specific power systems, they are still a dynamic concept, since the
power systems involved are always contested by new competitors and
new generations. All participants in these struggles are interested in
preserving the basic definition of the field, but also in transforming it,
within these boundaries, to serve their own interests.*

With the concept of the field Bourdieu defines the locus where the
transformation of structures takes place and where they are control-
led by interested parties. The fields are the framework for the compe-
tition for and exchange of ‘symbolic commodities’, that is, everything
that is valued within the context of a certain field and which endows
individuals with authority and status. Power is in the first instance
‘symbolic’ power, buttressed by shared opinions about which quali-
ties are needed to obtain it. As in the case of Foucault, power is not
located in specific centres of authority, but rather dispersed over
social relations on all levels. It becomes visible in the formation of the
habitus and the structuring of fields, and in the institutions which are
part of the fields. It should be stressed that, as in Foucault’s thought,
texts are an integral part of these structures, since they are indispen-
sable for the formulation and reproduction of the definition and rules
of fields, and for the legitimation of power balances within the field.
Moreover, texts are a source of authority and the status and form of
texts is determined by the context of power relations.?’

In the present study we shall base our argument on the view of
power expressed by Bourdieu,which seems to be especially relevant
to a description of the evolution of the waqf system. Firstly,
Bourdieu’s concepts provide us with a theoretical framework for a
perception of history as a process of interaction between agents and
structures, and between structures of various kinds and on various
levels, interlinked by the dynamic resources, systems, mechanisms
and strategies of power. Secondly, it seems possible to study the waqf

* Bourdieu (1989), pp. 163, 171-4, 177; see also the quotation of Bourdieu’s
definition of the field in Jenkins, p. 85.
¥ 1d. (1992), pp. 42, 164, 168; id. (1989), pp. 154-5.
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institution as part of a field. It will be argued below that in the course
of time the concept of waqf was ‘institutionalized’, in the sense devel-
oped by Bourdieu, and that gradually a field was formed in which
various parties ‘invested’ their material and symbolic capital in order
to derive profit and symbolic power from it. The concept of the field,
moreover, seems to allow for a representation of the wagf institution
both in its ‘essential’ and its historicized manifestations, since it is the
dialectic between these two that determines the dynamic force of
history, and the reproduction of structures within the framework of
the field. Thirdly, the concept of the field provides us with an instru-
ment to relate historical phenomena with texts. Texts are shaped by
the same mechanisms as everything else and are somehow the reflec-
tion of power balances. Texts, as components of fields, are part of the
historical process. They represent the framework of institutions and
their functioning, their justification and the distribution of power
over them. Fourthly, the concept of power systems can be useful to
discuss certain conceptual views of the city in general and the Islamic
city more specifically. Since power structures are not the prerogative
of any culture, an approach based on their predominance as a struc-
turing force prevents culturally determined presupposed categories.

Aim, sources and structure of the work

After this survey of the theoretical discussions on the concepts of
wagqf, the city and power that have inspired the approach of wagqfs in
this study, a more precise hypothesis can be formulated. The aim of
our study is to analyze the function of waqf within the shaping of the
urban structure of Damascus, as the outcome of three interacting
processes: the formation of the framework of the Hanafite legal tradi-
tion, the influence of the networks of ulama, and the interference of
the state. It will be argued that the function of waqfs was not only
shaped by the elaboration of the legal concept of waqf, but also by
the structuring influence of the state on the ulama networks. This
complex set of historical developments was of crucial significance for
the formation and function of Damascus as an urban centre. The
three processes can be related to each other within the framework of
the field, which is defined by the legal definition of the wagqf institu-
tion and shaped by the competitors in the field, apart from the
founders of waqfs especially the ulama and the state, striving to con-
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trol the distribution of material and immaterial profits which were
invested in the waqf institution. The struggles within the field deter-
mined the functions of waqgfs as a mechanism to control the spatial
organization of the city, in the physical and social senses. Our main
focus will be on the Ottoman period, especially the 18th century,
which witnessed the culmination of the waqf system before the far-
reaching reorganization in the 19th century.

The source material used for this study consists of texts of a diverse
nature, dating from different periods and representing Damascus in
various phases of its history. They can be categorized as follows:

a. historical and biographical texts from the pre-Ottoman and
Ottoman periods, such as Ibn Talan (d. 1546), al-Nu‘aymi (d. 1521),
al-Muradi, Ibn Kannan and al-Budayri (18th century);

b. legal texts of various kinds: waqf compendia (al-Khassaf (d.
798), al-Tarabulusi (d. 1516), edited documents and collections of
documents, and fatwa-collections (al-Ramli (1581-1671), al-‘Imadi (d.
1758);

c. archival material: the records of the Mahkama al-Shar‘iyya of
Damascus (beginning of the 18th century), and miscellaneous docu-
ments preserved in the Centre for Historical Documents and the
Asad Library in Damascus;

d. studies on the history of Damascus, urban history, urban sociol-
ogy, Islamic law, etc.

These sources are not sufficient to provide an overall reconstruc-
tion of the practice of wagfs in any of the periods under discussion,
but they do provide ample material for a discussion of the phenom-
enon of waqf. This study does not aim to be a conclusive analysis of
the function of wagfs in the historical development of Damascus, but
rather a contribution to an ongoing debate on the phenomenon of
waqf, and, more specifically, of waqgfs in an urban structure, using
historical and legal material. The study will open with two chapters
covering the formation of the field of waqfs in Damascus, as the
outcome of the development of the legal concept of waqf into an
institution and the increasing interference in the wagqf system of the
Ayyubid and Mamluk rulers. This section will be mainly based on
edited sources and secondary sources. Subsequently we shall turn our
attention to our main focus, the Ottoman period until the middle of
the 18th century, using archival, legal and historical sources. Here,
too, we will concentrate on the legal issues, the development of
ulama networks and the intervention of the state in the system of
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waqfs. An evaluation will be given of the material presented, in order
to delimit a concept of waqf that is consistent with its manifold mani-
festations. Finally, an evaluation will be given of the function of waqfs
within the organization of space in Damascus over the course of time
and in the development and expansion of its urban structure. It
should be stressed that although the waqf institution is analyzed over
such a long period of history, and the developments observed are not
always related to specific historical cases and quantitative data, this
does not mean that the importance of historicization of the waqf
phenomenon is played down. On the contrary, every general charac-
teristic and essential feature has its place in the complex processes of
change.



PART ONE

THE FORMATION OF THE FIELD OF WAQF






CHAPTER ONE
THE LEGAL FRAMEWORK OF THE WAQF INSTITUTION

In the introduction we have seen how the Umayyad Mosque was
constructed as the symbolic centre of the new Muslim empire, and
simultaneously as the building that dominated the structure of the
urban core of Damascus. Although the mosque itself was not desig-
nated as a waqgf, in the course of time it became the main nucleus of
the waqf system of the city. In the Ayyubid, Mamluk and Ottoman
periods the cluster of waqf possessions concentrated around the
Umayyad Mosque was probably the most important complex, both
in the spiritual and in the economic sense. This evolution illustrates
the development of a foundation that was loosely embedded in the
power structure of the imperial capital into a diverse complex of
foundations governed by a set of strict legal regulations. Evidently,
the increasing economic and religious importance of wagfs necessi-
tated the elaboration of legal rules, to fit the idea and practice of waqf
into the tradition of the law and the practical requirements of admin-
istration. Thus, in the course of time pious foundations became an
important issue in the corpus of Islamic jurisprudence, or figh, as it
was developed by the four officially recognized law-schools or
madhhabs.

In this chapter we shall discuss four texts which show the develop-
ment of the legal concept of waqf and the framework for its function-
ing as an institution. They are texts of different types, from different
periods, but all written by Hanafite scholars: Kitab ahkam al-awqaf, by
Abt Bakr Ahmad ibn Amr al-Shaybani al-Khassaf (d. 798); al-Is‘af fi
ahkam al-awqaf, by Burhan al-Din Ibrahim al-Tarabulusi (d. 1516); al-
Fatawa al-Ramliyya, by the mufti of al-Ramla, Khayr al-Din al-Ramli
(1581-1671); and an anonymous treatise on waqf from the 18th cen-
tury. The texts will be analyzed from the perspective of Bourdieu’s
concept of the ‘field’; that is to say, it is examined how they contrib-
uted to the formation of the ‘institution’ of waqf and how they are
related to the mechanisms of the field into which the institution was
incorporated. As we shall see, this approach can be especially illumi-
nating when the historical development of waqfs and the diversity of
practices are taken into account.



34 CHAPTER ONE
Legal texts as a source of authority

Legal rules are only one of many manifestations of authority, al-
though evidently a very important one. Bourdieu describes legal dis-
course as a form of creative speech which aims to realize what it
states, in order to produce a collectively recognized representation of
existence. It is not a set of rules that is imposed as a legitimation of
hierarchies and authority; it is rather supported by a shared belief, by
an institutionalization of values that are accepted by those in power
and those who are subjected to the mechanisms of control.' A legal
system, then, is not just a set of idealized concepts of the society,
which stands apart from real life; rather it is integrated into the
structure of the society as a reflection of the power relations between
various groups. This implies that legal texts are subjected to the same
mechanisms as other texts. They are part of the historical process
and are developed in relation to historical circumstances. Texts in
which legal concepts are defined and explained are shaped by inter-
nal—textual—factors, and external-—social, economic, cultural—fac-
tors. They are in the first instance meant to institutionalize practices
in a coherent framework and legitimize and freeze a certain state of
affairs. At the same time, however, they provide a starting point for
change, for reinterpretation, varying explanations, comment, exten-
sions and change. This dual function of legal texts is the logical
consequence of the dynamism inherent in all texts, which are always
in a state of development and continually acquire new meanings,
whatever authority may be vested in them. After all, a text can only
acquire meaning through associated texts, which per definition differ
from it, and which comment on its two aspects: its inner coherence
and its connections with contexts in the material, non-textual world.
In legal texts practical questions and circumstances are related to
concepts, and to protect the consistency of the system of concepts,
the practicality of regulations can sometimes be sacrificed to internal
logic. This contributes to a rationalization within the text which links
practices and concepts to a general legal framework, making specific
rules dependent on general rules, thus creating a possibility of appeal.
Apart from the dialectic between internal and external factors shap-
ing the texts, a second dialectic appears: that between general con-
cepts and practical cases.

' Bourdieu (1992), p. 42.
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Legal texts are often meant to institutionalize practices and con-
cepts, that is, to define them as elements of ‘fields’. A field, in the
definition of Bourdieu, is a relatively durable set of social relations
which endows individuals with power, status and resources of various
kinds. Fields are structured by legal rules, non-legal codes and hierar-
chical relations. They are the framework in which mechanisms of
power are operative and struggles for power and other resources are
staged. The participants in these struggles invest their material or
symbolic capital in the institutions within certain fields, with the aim
of protecting it and gaining profit of some kind, in the form of mate-
rial wealth, social status or symbolic power. The creation of an insti-
tution is described by Bourdieu as a ‘rite of passage’ by which a set of
concepts is set off from other concepts and acquires a specific, clearly
defined status. This transition is achieved by the definition of a fictive
boundary between two realms, in order to create a difference be-
tween ‘objects’ which seem similar and of equal value, on the basis of
suggested links with some higher order and unity. These transitions
are regulated by law and guarded by the various constituents of the
legal apparatus.”

In the view of Bourdieu, legal rules determine the structure of
fields in which struggles take place over the distribution of material
and immaterial capital. They provide the ‘rules of the game’ to which
the participants are supposed to adhere. They are, moreover, the
framework that makes possible the reproduction of fields in the
course of time. A field is not reproduced as a monolithic whole,
simply by imposing existing rules on new participants, but by con-
tinual partial changes, which do not infringe upon the basic principle
of the field in question, but rather adapt rules within its set-up. In this
way the basic structure of the field is confirmed by reiterating the
appeal to the fundamental rules. After all, anyone who has been
allowed to participate in a certain field and has a stake in the capital
it governs, has an interest in preserving it and protecting it against
disintegration. However, he is also interested in dislodging a status
quo which legitimizes a certain hierarchy within the field and which
hampers him from sharing optimally from the profits that are at
stake. As a consequence, the structure of a field is continually re-
shaped by competition and power struggles. Although the principles
remain the same, the structure has to be appropriated by every new

® Id. (1992), pp. 117, 119, 120; id. (1989), pp. 86-8, 133, 136.
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generation, which tends to contest rules which buttress the position of
dominant participants and aims to take over their position. Rules are
thus a reflection of power relations within a field and as such are
permanently subject to change under the influence of changing
power configurations.®

This approach results in an explicitly dynamic view of legal sys-
tems. After all, it presupposes that no rule can ever be laid down,
however fixedly, without being, almost by definition, reinterpreted
and changed. Legal systems are repositories shaped by the interac-
tion between internal and external influences, practical circum-
stances and concepts, competitors for material and symbolic profit,
and texts of varying status. Bourdieu’s view contrasts especially with
some conceptions of Islamic Law, which regard it as fundamentally
resistant to change, since it is rooted in the sacred realm of divine
revelation. Moreover, another traditional conception holds that Is-
lamic Law was limited to theory only, and that a wide discrepancy
existed between legal concepts and legal practice in Islamic societies.
These conceptions of Islamic Law have been critically reviewed by a
number of scholars, most notably Wael Hallaq, who has advocated a
much more dynamic view of law in Islam.* In order to be able to
place the four texts under consideration in this chapter in their con-
text, it is necessary to give a brief survey of the development and
functioning of jurisprudence in Islam, as it has been conceived in
recent years by several scholars, emphasizing the dynamic character
of Islamic Law and its capability of positive legislation.

Islamic Law

Islamic Law is not based on extensive codifications which are en-
dowed with an absolute authoritative status. Sunnite Islam acknowl-
edges two texts as sources of legal rules: the Qur’an and the sunna of
the prophet, as it has been recorded in the hadith collections. These
texts do not provide a well-ordered set of rules, however; in order to
derive legal rules from them, they have to be subjected to a process of
interpretation. Islamic Law consists to a large extent of a discussion

* Id. (1989), pp. 155, 158, 172-4.

* Hallaq, 4 hustory of Islamic legal theories; id., ‘Was the gate of ijtihad closed?’ pp. 3-
5, 11, 19, 24, 29-30; id., ‘Considerations...,” pp. 680, 683, 689; see also: id., 4 history
of Islamic legal theories; an introduction to Sunni usul al-figh, Cambridge 1997.
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aimed at refining and applying methods to systematize this effort at
interpretation, or ythad. In the course of time, two methods were
sufficiently accepted to acquire the status of legal sources: the method
of giyas—the logical derivation of legal arguments—, and yma“—the
consensus among the ulama of a generation on the validity of a legal
judgment. The formulation of law thus became a complex process,
with sources which had a divine and therefore sacrosanct status, but
which were still open to interpretation. In principle all scholars could
participate in the legal debate and develop their own line of thought.
Eventually, however, the restrictions imposed by the methodological
requirements became ever more stringent, and at the end of the
thirteenth century the debate on law had crystallized in four officially
recognized law schools, or madhhabs.”

Although Muslim jurists may have seen Islamic Law as an ideal-
ized, fixed set of rules, conceived by God, but only partly revealed in
religious texts, forcing the believers to use their capacities of reason-
ing to discover the hidden rationale, Islamic jurisprudence consists of
a body of texts which can be treated like all other corpuses of inter-
related texts. This corpus of texts encloses the results of an ongoing
debate, which was structured by the authority of individual scholars
or legal schools, the status of texts, the exigencies of internal logic and
the dialectic between theoretical concepts and changing practical cir-
cumstances. Under the influence of these factors, some texts were
invested with an authoritative status in order to build structures that
would withstand the vicissitudes of time. It was because of their au-
thoritative status that they could be used as a source to formulate
responses to very specific instances of change and adaptations of legal
theory. The interpretation of the sacred texts was carefully bound by
strictly imposed methodologies, which guarded the links between the
text and reality and allowed a dialectic between the fundamental
sources, which were part of the idealized system, and the practicali-
ties of everyday life. It is not necessary to describe the methods of
legal scholarship here, since they have been analyzed by others; suf-
fice it to say that they consisted of institutionalized practices per-
formed by the ulama and belonging to different categories of legal
authority, such as ythad (interpretation) and ifia’ (the formulation of
legal opinions on specific cases), but also of categories of judgment,

> Id., ‘The logic of legal reasoning...,” pp. 81-2, 85; id. (1996), pp. 34-40; for a
survey of the development of Islamic Law, see Schacht.
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such as yma“ (consensus) and istzhsan (approval). These methods al-
lowed the scholars some freedom of manoeuvre, which broadened
the possibilities for their successors. As Wael Hallaq has convincingly
shown, the process of accommodation of jurisprudence and the for-
mulation of positive law, in some form or another, never really came
to an end.’

In one of the following chapters we shall deal with the question of
non-legal influences that contributed to the shaping of the legal rea-
soning with regard to waqfs. To conclude this summary, it is suffi-
cient to say that the texts in which Islamic jurisprudence is recorded
are treated here from the perspective that all texts, whether their
status be sacred or profane, are part of a dynamic process and that
the vision of Islamic Law as the result of a continuous debate and
process of interpretation can be reconciled with the function of law as
a constituent factor in fields as conceived by Bourdieu.

The waqf compendium of al-Khassaf

The diversity of Islamic legal reasoning, even within one law-school,
is clearly shown by the different opinions on waqf among the ‘found-
ing fathers’ of the Hanafite madhhab. The founder himself, Abu
Hanifa, only briefly refers to the problem of wagf and seems to be
generally ambivalent as to its legal implications. He wanted to restrict
the liberty of founders and assigned only a limited privileged status to
the waqf-object itself, as a pious gift (sadaga) that was only valid
during the lifetime of the founder, as an irrevocable loan to a benefi-
ciary, or as a testamentary gift at the founder’s demise. This restric-
tive view was later followed by Muhammad al-Shaybani (d. 805),
who, in a period when the regulations for waqfs became more and
more elaborate, attempted to keep on to the course set out by the
founder of his madhhab. In contrast, Abu Yusuf explicitly favoured the
proliferation of pious foundations and tried to formulate a legal
framework that would encourage founders to convert their posses-
sions into waqfs. He attached little importance to strictly theoretical
issues, such as the question of ownership of the converted object, and
had a less strict view on the privileges afforded to the founders, since
he lifted the obligation of formal cession of the object and allowed

° Id., ‘On the authoritativeness...,” p. 427; id., ‘Usal al-figh...,” pp. 176-7, 182.
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founders to profit from their foundation themselves. In spite of the
opposition of al-Shaybani and others, this particularly pragmatic
view eventually became dominant within the Hanafite doctrine.’

The debate among the founding fathers did not immediately result
in a coherent system of waqf legislation. The first effort to compile an
evaluation of the discussion, in the form of a compendium of rules,
derived from the opinions of his predecessors, was undertaken by the
chief qadi of Baghdad in the eighth century, Aba Bakr al-Shaybani
al-Khassaf. His Kitab ahkam al-awqaf remained one of the main
sources of Hanafite wagf jurisprudence with regard to waqfs at least
until well into the eighteenth century.

Al-Khassaf begins his compendium with references to the pious
gifts of the prophet Muhammad and his companions, that is, with the
idea of pious gifts in the sunna according to the hadith literature. He
mentions several examples of charity (sadaga) by the prophet, for
instance when some gardens were immobilized (habs) for the benefit
of the descendants of certain companions who had fallen in battle.
Sometimes the property was split up to support other beneficiaries
first. After this, he describes the proto-waqfs by the caliphs Abu Bakr
and ‘Umar ibn al-Khattab. The latter received instructions from the
prophet to immobilize (habs) land and donate the revenues to the
poor, travellers and fighters for the sake of God, pledging not to
donate, bequest or sell the land in question. ‘Umar entrusted the land
to his daughter Hafsa, to do with it as she saw fit, and after her to the
leaders of her family. Since during his lifetime ‘Umar distributed the
revenues of the waqf himself, the Hanafite jurist Aba Yasuf later
concluded that a founder may stipulate that his waqf remains under
his control during his lifetime, and that he may transfer his right to
persons selected by himself. Moreover, the trustee (wali) may take
part of the revenues of the waqf, without enriching himself at its
expense.’

The foundation of ‘Umar counts more or less as the model of the
wagf institution, followed by other caliphs, such as “‘Uthman and ‘Ali
and other companions, whose waqfs served as examples of the refine-
ment and diversification of the original concept. One of the compan-
ions, for instance, allocated his house to his sons and daughter, as
long as the latter remained unmarried; another companion endowed
a large house to sons who were not yet born; Abat Bakr and ‘Umar

7 Clavel, vol. 1, pp. 10, 11, 20, 22-5.
% Al-Khassaf, pp. 1-6.
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judged this wagf to be invalid, since it would only come into force
when possession was taken by the beneficiary. After protests the waqf
was recognized, however, sanctioning the principle that someone
could found a wagqf partly for his sons and partly for the poor. An-
other companion wanted to convert two-thirds of his land as sadaga.
He sold the land and distributed two-thirds of the amount to the
beneficiaries. This procedure was praised by some, because conflicts
with the inheritors could in this way be avoided. ‘A’isha founded a
house that would return to the family of Abt Bakr after it had been
used by the beneficiaries, and ‘Ugba ibn ‘Amir, finally, endowed a
house to his sons and descendants, and, after their death, to his
nearest relative.’

From these examples the principles of the waqf institution, and
even some legal implications, were derived. A waqf consisted of the
perpetual immobilization of property for a pious purpose, with the
aim of serving the community and obtaining salvation in the hereaf-
ter. Al-Khassaf concludes on the basis of the examples that the
prophet himself commanded the practice of charity (sadagat), and that
the endowment of waqfs was permitted to support the construction of
mosques, warehouses (khans), waterworks, buildings serving the jihad
or the hajj, cemeteries and roads, and houses for Muslims, provided
they came from personal property and were endowed in perpetuity."

The actual compendium of waqf rules is divided into chapters (6ab)
dealing with ‘clusters’ of regulations that were related in some way or
another. Because it is not possible to deal in detail with all chapters,
only a concise survey will be given here.

a. Validity of the wagqf. In order to become valid, the object of the
endowment must be converted into waqf for eternity, the founder
losing his rights of property (mulk). A founder can appoint himself as a
beneficiary, after himself his son, etc., and only then the poor or
another pious purpose (qurba). Al-Khassaf refutes the objection made
by some of the jurists of Basra that in such a case the waqf is invalid,
since the object would remain the property of the founder." If a
person endows land for someone for his—the founder’s—lifetime,
the wagf'is not perpetual and therefore not valid. In this, waqf differs
from inheritance, or wasiya, since in the case of inheritance the object

* Id., pp. 6-17.
" Id,, p. 18.
" Id, pp. 137-154.
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remains the property (mulk) of someone, whereas in the case of waqf
the object loses its mulk status until ‘God inherits it when He inherits
the world with everything it contains’. The differentiation between
wagqf and inheritance is further stressed by the rule that in his testa-
ment everyone can dispose freely of only one-third of his properties,
the other two-thirds being subjected to the strict inheritance rules.
Here a discussion ensues between Abt Yusuf and al-Shaybani, the
former allowing the founder to designate his waqf to anyone—possi-
bly himself and/or his descendants—and only then to the poor, argu-
ing that ‘Umar and ‘Uthman had allowed the trustee to take a part
from the revenues of the waqf. Moreover, referring to the hadith of
Abt Bakr, Abu Yusuf holds that a beneficiary is not obliged to for-
mally take possession of the waqf before the transaction becomes
valid (gabd), since the wagf is no longer the property of anyone. In
both cases al-Shaybani disagrees and follows a stricter line. Both do
agree, however, that the founder may not reserve for himself the
right of sale, although Abu Yusuf does acknowledge the right of
exchange, or wstibdal, implying that a waqf object can regain its status
of milk, on condition that it is exchanged for another object which
then becomes waqf. On the basis of wtihsan an istibdal for money is
allowed if a substitute is bought and subsequently turned into waqf.
After this, rules are given for the conditions that can be stipulated
with regard to the beneficiaries, such as the inclusion or exclusion of
beneficiaries, waqfs for the descendants of the founder, etc. Here, a
differentiation is made between sadaga and waqf. The point is that
sadaga’® can only be used as an alternative term for waqf if the
founder defines the transaction as the equivalent of waqf by mention-
ing the required conditions. If not, then a sadaga remains part of the
inheritance. As for the pious aim, or qurba, it has to be specified and
considered as ‘eternal’, implying according to some that ‘the poor’, as
a category, should always be mentioned, or, when a category is infi-
nite, for instance ‘orphans’, that it should benefit the poor orphans
only."

Special rules are devised for cases in which the founder is suffering
from a mortal illness. It is here that the differentiation between waqf
and bequest (wasiya) is emphasized, to prevent a founder from cir-
cumventing the rules of inheritance. If a founder converts all his
properties into waqf, then only one-third is acknowledged as a valid

2 Id., pp. 19-33.
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waqf, the other two-thirds being reverted to the inheritors. A waqf
taken out of one third of the founder’s property is allowed."”

When land converted into waqf turns out to be pawned, it should
be redeemed before the waqf is valid. In the case of an ‘irregular sale’
(bay fasid) of land turned into waqf, the buying price has to be com-
pensated. In general Christians are allowed to found wagfs, on con-
dition that the purpose is considered as a qurba by both the Muslim
and Christian communities (for example poor Christians, but not
churches)."*

b. The object of a waqf. The waqf would normally and preferably
consist of durable real estate properties, which must be the free prop-
erty (mulk) of the founder, for instance land and buildings. The foun-
dation of land for which the khar@ tax is paid is allowed, since it is
deemed to be private property (mulk); likewise, land given in property
as a landholding by the sultan (tamlik, or iqta‘) can be the object of a
waqf, but not hawz land, which is land that is sequestrated by the
sultan because it is not exploited and given to tenants to cultivate it.
The original owners keep the property rights.'” Neither is it allowed
to endow properties owned by the state treasury (bayt al-mal). Land
that has been acquired by an ‘irregular sale’ (bay‘ fasid) and subse-
quently turned into waqf in a correct way, will be treated as a waqf,
on condition that the real value is paid to the seller. It is not allowed
to endow a house without its land, unless the founder has rented the
land and the family will keep it in possession by inheritance.'

When a founder, or wagif, builds a mosque or turns his house into
a mosque, according to Abt Hanifa the building will only officially
become a mosque when the people have performed their prayers
there. According to others the conversion takes place when the
founder testifies that the building is a mosque, but the opinion of the
majority of the Hanafite scholars is that in this case the act of praying
counts as a gabd. Similar regulations apply to khdns, cemeteries,
waterwheels and roads. For Abt Hanifa, however, these ‘objects’
always return to the inheritance."

c. The beneficiaries. It is possible to designate family members as
beneficiaries before the poor (akl al-bayt, jins, al). A difference between

#1d., p. 245.

“ Id., pp. 332, 335.

"> Johansen (1988), p. 14.
'* Al-Khassaf, pp. 34-8.
" 1d., pp. 113-4.
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wagqf and wasiya, in this context, is that a wasiya cannot be made to
persons not yet born, which is permitted in the case of a waqf." It is
carefully discussed who should be considered as ‘relatives’ and ‘poor’.
Many variations are mentioned of stipulations (shurit) and different
distributions of shares. Of course many of these rules are derived by
qivas from the general rules for kinship and other related themes,
such as the proof of kinship or poverty."

Elsewhere the waqf for the benefit of the neighbours of the
founder is discussed, mainly in order to define the concept of ‘neigh-
bour’ (jar; jiran). According to Abu Hanifa the jiran are only those
living in the adjoining (muldsig) building, but according to Abu Yusuf
the term refers to the inhabitants of a quarter, or mahalla, or all
people ‘united’ by the same mosque (masd), or by two mosques in
the same makhalla. All those who can hear the call for prayer of a
certain mosque are considered to be ‘united’ by this mosque.”

When groups of beneficiaries include rich persons, only limited
categories (‘the poor of Baghdad’), and no uncalculable ones, are
accepted as qurba.”

d. Administration. The founder is allowed to appoint someone as
trustee (walt or mutawalli) of his waqf, during his lifetime and after his
death. He may also appoint himself and retain the right to appoint
someone else. If the waqgf is threatened by decay, the qadi can force
him to resign and appoint someone else.*”

The practice of wstibdal for money, as described by Abt Yusuf, that
is, with the condition that the money is used to buy a new waqf-
object, is accepted on the basis of ustihsan and giyas, but only when
real estate possessions are bought and the sale is not disadvantageous
to the seller. In the case of a mosque, ustibdal is not allowed, since
mosques are not meant to produce revenues (ghilla). In general, this
kind of transaction is permitted to ensure the profitability of a waqf,
as in the case of a a long-term rent (yara mudda tawila), which can be
dissolved by the qadi when ruination is feared.”

The leasing out of waqf possessions (yara) is allowed, on condition
that the fee is in accordance with the market value of the object (g

% 1d., pp. 38-42.

" 1d., pp. 42-63, 71-112.
™ 1d., pp. 182-5.

4 1d., pp. 322-331.
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al-mithl). The qadi is authorized to dissolve rent agreements if they
are harmful to the waqf. If a waqf is rented for a certain period and
the founder dies before this period has elapsed, the yara remains
valid. A founder may rent waqf possessions to his father or his son,
according to Abu Yusuf, in contradiction to Abti Hanifa.?* In the
case of exploitation by sharecropping, or muzara‘a, it is stipulated that
expenses and revenues are divided equally between the two partners.
The agreement remains in force when the founder dies, but is dis-
solved when the muzari® dies. The tax-obligations rest on the part of
the revenues which is allocated to the beneficiaries.”

Buildings or trees that are on wagqf land become part of the waqf,
including, in the case of bathhouses, the furniture inside. A founder
who sows on wagqf land at his own expense may appropriate the
harvest. If he has no means to buy seed, the qadi may allow him to
borrow money from the waqf. If the founder prohibits rent in his
wagqf-deed, or stipulates rent for a limited period only, the trustee
should act accordingly.”

As far as the exploitation is concerned, the expenses for mainte-
nance are to be met with before the shares are distributed among the
beneficiaries.”

e. Conflicts. In the case of conflicting claims to the waqf, for in-
stance after the demise of the founder, the qadi has to follow general

28

guidelines.

Al-Khassaf and the concept of waqf

The first observation that can be made after this summary of al-
Khassaf’s compendium is that although the text is focused on the
concept of waqf, there is little effort to define it in a conceptual way.
There is no theoretical reflection on the nature or principle of wagf.
Al-Khassaf aims to present a set of rules which is derived from a long
period of debates and legal reasoning and which, as such, shows the
state of the discussion at a certain moment, while the discussion is
still continuing. By being written, however, the text implicitly posits

* Id., pp. 205-7.
» 1d., pp. 207-9.
® 1d., pp. 265-272.
Y Id., pp. 274-322.
* Id., pp. 134-7.
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the phenomenon of waqf as a juridical concept. What is more, it aims
to lay down an authoritative source of jurisprudence on the subject,
as agreed upon by the majority of Hanafite scholars. This observa-
tion leads to our next two questions: how can a concept of waqgf be
derived from al-Khassaf’s text, and how does the text, as a source of
legal authority, relate to texts from subsequent periods?

From the Kitab ahkam al-awqaf it becomes clear that although waqf
is only one of many elements of Islamic jurisprudence, it is linked and
intertwined with overarching systems in various ways. Firstly, the
concept of waqf is firmly rooted in the system of religious symbols by
tracing its origins back to acts and sayings of the prophet and his
companions, handed down in the Aadith. The examples taken from
the Traditions not only give the concept a legitimate, sanctioned
status, but also provide a model of the waqgf-concept that can be
copied, developing it from a kind of embryonic state into a fully
grown institution. Of course, the rather concise examples take on an
enormous weight by being associated with the prophet, and every
detail is taken as a meaningful and even authoritative element. With
this projection of the concept into the Traditions, it becomes part of
the divine order, both in the moral sense and in the legal sense, since
the hadith not only provided a model for moral behaviour, but was
also acknowledged as a source of legal interpretation. The concept is
thus simultaneously rooted in sacrosanct texts and established on a
basis that allows the further elaboration of the legal aspects.

Secondly, the concept is connected with the system of Hanafite
law, by an appeal to the most prominent scholars of the madhhab.
This connection is important, since although the concept of waqf
contains many specific rules, it is embedded in a set of general rules,
for instance in the cases of conflicts, the system of kinship, the catego-
ries of transactions, etc. Apart from this, it is influenced by the
Hanafite ‘philosophy’ of legal reasoning, which is generally charac-
terized by a pragmatic approach.

The set of rules given by al-Khassaf shows how intimate the con-
nections are with the legal framework. The waqf concept is not only
part of the domains of various kinds of legal transactions, such as
sale, donation, inheritance, etc., but also of the domains of legal
reasoning and the mechanisms of interpretation. This implies, firstly,
that a certain consistency is sought, possibly neglecting the practica-
bility of rules, but, secondly, that it is in principle open to interpreta-
tion and elaboration. It is, in other words, part of the debate on the
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methods of legal reasoning and as such adaptable to changing prac-
tical circumstances. This mechanism is clearly visible in the text of al-
Khassaf, since from his references to the Hanafite ‘founding fathers’
it can be deduced that Abt Hanifa only provides an outline of waqf
regulations, giving scattered opinions, rather than a set of guidelines
for practical purposes. Al-Shaybani interprets this evidence in a
rather ‘traditionalist’ way, trying to link it as much as possible to the
original sources and developing a system that is concerned more with
theoretical coherence than practicability. Aba Yusuf, finally, formu-
lates a system that is based on practical requirements and the idea
that waqfs can be profitable for the community in general. Probably
in response to a need for public facilities and the lack of an appropri-
ate legal framework to realize them, he advocated the spread of
waqfs and discarded some of the restrictions put upon the practice of
foundations by a legalist interpretation of the kadith. His interpreta-
tion of the Traditions and the opinions of Abt Hanifa places the
concept of waqf in everyday life, so to speak, opening up a whole
domain of legal implications and sketching the outline of the waqf
concept not as a legal transaction, but as an institution. Al-Khassaf
presents an overview of the discussion within the Hanafite school and
of the rules that resulted from it. It is clear, however, that his work is
not merely a compilation of rules, but that he confirms the pragmatic
approach to the waqf concept as it was conceived by Abu Yasuf. His
text is not only a handbook for Hanafite qadis it is also an effort to
buttress the victory of the line of Abt Yusuf and to fix his views in the
systems of legal argumentation and legal texts. It is an effort to insti-
tutionalize the concept of waqf according to one particular interpre-
tation.

Within the framework of these two overarching systems, religious
symbols and legal reasoning, the definition of wagqf is to be found.
The examples of the prophet and his companions show that found-
ing a waqf is morally recommendable, that foundations are made in
perpetuity and that they are meant to serve some pious purpose,
mainly to support the community as a whole. Furthermore, the ob-
jects of wagfs are land and houses, which, once converted, are disso-
ciated from any form of circulation or transaction. This general cir-
cumscription is of course not sufficient in the legal sense, since the
status of wagqfs and the liability of the persons involved are not in-
cluded. One further step is to distinguish the concept of waqf from
other legal devices and transactions, and this is done by al-Khassaf
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on several occasions, but especially in his first chapter, when he
draws a clear boundary between the rules for inheritance and those
for wagfs. This boundary is not merely an artificial formality, but
separates two similar types of transactions into domains which are
essentially different. Whereas the objects of inheritance retain their
status of milk, an object of wagf loses this status and instead is incor-
porated into the realm of the sacred. This distinction, which was
previously not acknowledged by all scholars, forms the basis of waqf
as an institution: it marks a transition that gives an object a sacro-
sanct status and an added symbolic value, making it part of a differ-
ent, coherent set of rules, which reduces its links with the changeable
material world and provides it with some timeless ‘essence’. Two
objects may look the same, but when one of them is a waqf, they
belong to different realms and have a quite different symbolic status.
It is from this status that wagf legislation takes its form.

The rules concerning waqf, as gathered by al-Khassaf, have vari-
ous functions. Firstly, the definition of waqf is reinforced by discuss-
ing various links with other legal concepts, such as land categories,
legal transactions, dhimmis, forms of kinship, forms of legal evidence,
etc. Secondly, the status of waqf as an institution and of waqf objects
is protected by restrictions on their exploitation, by defining pious
goals and by providing a regulated form of supervision, but also by
stipulating that objects to be converted into waqf should be acquired
in a legally sound way and by laying down rules for the transmission
of waqf objects to the next generation. Thirdly, the rights and duties
of the founder and the beneficiaries are explained with the dual
intention of stimulating the spread of waqfs and protecting their sac-
rosanct status. Finally, the rules for the administration and exploita-
tion of waqfs provide the framework in which the institution can
function in a practical way.

It is not difficult to see how the concept of waqf as it emerges from
al-Khassaf’s text fits into the concepts developed by Bourdieu. The
text describes waqf as a concept with its own particular status and
legally defined boundaries. This status is achieved by a ‘rite of pas-
sage’ which links it to an overarching symbolic system and a separate
set of values, thus transforming it into an ‘institution’. This institution
is part of a field which is partly structured by texts, not only legal
texts, but also other texts which support the symbolic importance of
the institution. These texts protect the status and the ‘essence’ of the
institution and define the roles of those who profit from its preserva-
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tion and development. In order to participate in this field, one has to
invest something, which will then be subjected to a distinct set of
rules, in order to regulate the distribution of the profit to be made
from the institution.

It is important to note that, as we have seen, the formation of the
wagqf institution was not imposed as a state system nor laid down in
a codified text. The competition for symbolic profit took shape from
the beginning of the spread of Islam and the formation of the com-
munity within a society and the legal forms that regulated this com-
petition evolved concomitantly out of practical need and legal discus-
sion, gradually reaching a coherence in which practice and theory
were balanced. In other words, it did not result from an implementa-
tion of state power, but by the exigencies of socio-economic relations,
which at a certain stage had to be incorporated into the juridical and
administrative organization. This process of incorporation should be
visible in texts and in practices, since both are part of dynamic sys-
tems. If in al-Khassaf’s text we perceive the perhaps still vague out-
line of a field in a state of development, it should be elucidating to see
how it relates to a later text of the same genre, to which we shall
presently turn our attention.

The compendium of Burhan al-Din al-Tarabulust

If one compares the text of al-Tarabulusi with al-Khassaf’s, the first
thing that strikes one is that both texts are firmly rooted in the vari-
ous frameworks of tradition. Al-Tarabulusi repeatedly refers to au-
thoritative sources, such as Abt Hanifa, Abt Yasuf, al-Shaybani and
al-Khassaf, and occasionally to later texts (al-Hilal, Baqali, al-Nasafi).
He does this exclusively in cases when opinions among the founding
fathers diverge. However, apart from a reiteration of the discussion
on principles among the Hanafite scholars, a whole set of elaborate
rules is presented based on these principles and, evidently, on the
spirit of previous waqf-regulations. The new regulations all have to
do with practical problems which were not dealt with in previous
texts.

Like al-Khassaf in his text, al-Tarabulusi opens with a legitimation
of the principle of waqf. He gives a linguistic explanation of the term
habs and then briefly refers to the difference of opinion between Abtu
Hanifa and Abu Yusuf, stating that if Abu Hanifa had known the
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hadith of “‘Umar, he would certainly have agreed with a pragmatic
interpretation of waqf. Al-Tarabulusi thus explicitly supports the
course of Abti Yusuf, speculating on historical coincidence. Then the
distinction between inheritance and waqf is summarized and the
general conditions imposed by Abt Yusuf and al-Shaybani, followed
by examples taken from the Traditions of the Prophet and his com-
panions.”

The approach to the waqf phenomenon in al-Tarabulusi’s text is
much more systematic and concise than that in al-Khassaf’s, thereby
strengthening the sense of waqf as a coherent legal concept and an
institution with clear boundaries. This impression is confirmed by the
formal description of the legal components of the procedure to con-
vert an object into waqf: an object is converted into wagf by the
pronouncement of one of the synonyms of the legal terms for waqf
(rukn), by people who are legally capable of doing so (akl), concerning
an object which is legally admitted as a waqf (muhall), and, finally, by
a legal recognition (hukm). After this enumeration of the procedural
phases, several general rules are given concerning the perpetuity of
the waqf and the categories of beneficiaries. Four issues are men-
tioned in which Abt Yasuf and al-Shaybani have advocated diverg-
ing opinions: Al-Shaybani stipulated the taking possession (gabd) of
the waqf by the trustee for the wagf to become valid; he considered
a waqf consisting of one half of an object as invalid; he required the
explicit mentioning of the perpetual nature of the waqf; and finally,
he did not allow the founder to derive profit from his foundation.*

Thirdly, in al-Tarabulusi’s text there is a much clearer circum-
scription of the liabilities and responsibilities of the parties involved.
An example is the elaborate discussion of the rights and duties of the
trustee, who, in some cases, has to pay damages in cases of negli-
gence. According to al-Tarabulusi, the function of the trustee is as-
sessed essentially different in the opinions of Abtu Yusuf and al-Shay-
bani. For the former he is the representative of the founder, while the
latter rather sees him as the representative of the poor. Consequently,
al-Shaybani allows the discharging of a trustee by the founder only
when the right to do so has been stipulated in the waqf-deed. If the
founder is not fit to act as administrator, the qadi, who is the super-
visor, may discharge him and appoint someone else. Guidelines are

* Al-Tarabulusi, pp. 3-9.
% 1d., pp. 10-18.
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given as to the preferable candidates. The founder may allocate a
yearly allowance to the trustee, so that the latter acquires an interest
in the exploitation of the waqf. The amount has to be in accordance
with the weight of the task. Subsequently, some practical problems
are discussed in the case of conflicts. It is argued that the trustee is
obliged to invest money from the revenues to ensure the prosperity of
the waqf and that debts may only be incurred on the waqf with the
permission of the qadi.”

Furthermore, the role of the gadi is mentioned more explicitly, as
having the ‘absolute right of disposal’ (itlag al-tasarrufj** and having
the supervision of the waqf’s debts (wilayat al-istidana ‘ala al-wagf).*
This not only implies a refinement of the legal framework, but also
indicates that the roles of these functionaries had become more
prominent, or that the division of responsibilities between them had
become a source of conflicts, enforcing jurists to redefine their respec-
tive powers. The same applies to the elaboration of rules concerning
cases in which property rights or responsibilities are split between
different persons.

The large sections on istibdal and gara in the Is‘af suggest that these
practices had greatly increased in the centuries between al-Khassaf
and al-Tarabulusi. The possibilities for wstibdal are acknowledged, on
the authority of Abt Yusuf, al-Khassaf and al-Hilal. It is stressed that
istibdal can only take place in case of necessity. It should not necessar-
ily be stipulated by the founder, however; a qadi may decide to
condone an utibdal when he sees it as a ‘preponderant interest’
(maslaha) for the wagf. Detailed rules are given for the purchase of the
new object, to ensure the validity of the new waqf, which has to be
exploited and administered according to the same conditions as the
original one.™

Similarly, the discussion on yara is extended to include regulations
for long-term lease and for the responsibilities of the qadi and the
administrator. Firstly, the founder may stipulate the duration of rent
contracts. If he does not mention yara, the administrator may lease
out the property if this is in the interest of the waqf, but only for a
period of one year, to avoid the cancellation of the waqf. However, if
the exploitation requires a longer period, or if no one wants to rent

3 1d., pp. 49-63.
* 1d., p. 36.
% 1d., p. 57.
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the property for a short period, the qadi may allow a longer term,
according to some up to three years, according to others for an even
longer period, for instance in the form of thirty contracts of one year.
The fee should be in accordance with the market value of the object
(@jr al-mithl), which should not necessarily be adapted to conjunctural
changes during the period of rent. If the administrator dies, the rent
is continued. Several cases are discussed of the rent of mik-buildings
on wagf land. If an administrator leases the waqf in an irregular way,
he is himself liable to pay the ajr al-mithl; he may lease the waqf to his
son or father, but not to himself. The khar@ and ‘ushr levies on land
are paid from the share of the beneficiaries; muzara‘a agreements are
allowed.”

Detailed regulations are given to judge conflicts between benefici-
aries and to establish the rights of persons building or planting on
wagqf-land. When a founder constructs a building or plants trees on
wagf land and the money is taken from the revenues of the waqgf or
when he uses his own money but declares that the property will
revert to the wagf, then the object will be added to the waqf. If he
uses his own money without further explanation, the building or
plantation becomes his mulk. Finally, the shared waqf (musha‘) and
various forms of partition (gisma) are elaborately discussed.*

If we ask what the reason was for al-Tarabulusi to write his com-
pilation, the answer may be twofold. It is clear that he saw it as his
task to compile a survey of waqf rules conceived by his predecessors.
His approach fits into the traditional method linking texts to previous
texts in order to preserve the chain of authority. However, in spite of
its conformity with regard to other texts, his text has its own signifi-
cance and was not written without a specific purpose. Apparently, al-
Tarabulusi’s ideas on the administration of wagfs, especially the
practice of wstibdal, were sufficiently provocative to make the Ottoman
authorities sentence him to death.”’” He wrote his text in response to
a certain need for rules to deal with practices that had spread in the
course of time and for which no really authoritative solutions existed.
Apart from this, he probably wanted to influence or possibly curb
practices which he thought inconsistent with the principle of waqf
and which could flourish due to a lack of proper regimentation. After
all, as we shall show below, in Mamluk times the concept of waqf and

% 1d., pp. 63-70.
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its legal implications were by no means clear or generally accepted by
the ulama. Individual ulama sanctioned practices which were seen as
malpractices by others, while some even contested the principle and
usefulness of wagfs. Both aims, proposing rules for new practices and
attempting to eliminate other practices, were achieved by integrating
a set of new rules within the tradition of Hanafite law. The text is
careful not to diverge from the basic definition of the institution, and
even strengthens it, but rules are added which should incorporate
new practices and refine the internal, legal coherence of the concept.
The legal techniques are refined, especially with regard to liability, to
embed the institution in legal practice.

The fatwa-collection al-Fatawa al-khayriyya

A collection of fatwas is different, as a text, from a compendium of
legal rules. It is essentially concerned with cases instead of concepts,
with the connection between rules and their practical consequences,
and as such it is less systematic and less theoretical. This does not
mean that the authors of these fatwas were not interested in general
rules or were averse to philosophizing about concepts; on the con-
trary, they saw it as their task to examine specific cases in the context
of general rules and more often than not they took part in legal
debates on theoretical issues. But by working explicitly from the spe-
cific to the general and by not formally laying claim to theoretical
authority, fatwa-collections had their own place within the tradition
of legal texts. They did not provide explanations of the concept, they
did not pretend to give complete surveys of rules and they did not
claim general validity. It is no coincidence, then, that in a text like al-
Ramli’s al-Fatawa al-khayriyya, which we shall discuss here, the author
repeatedly refers to varying circumstances in different regions, or to
legal scholars of different periods, who held different opinions be-
cause circumstances differed. Al-Ramli separates the early genera-
tions of scholars (al-mutagaddiman) from the ‘modern’ ones (al-muta’akh-
khiran), to explain divergent views. There is a sense of relativity which
al-Tarabulusi’s Is‘gf, for instance, lacks.

The difference in genre between the texts of al-Ramli and al-
Tarabulusi implies that a comparison between the two cannot result
in a reconstruction of the development of the waqf institution in the
course of two hundred years, but rather in a glimpse of the discrep-
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ancy between theory and practice, between general rules and specific
solutions. This discrepancy should not be dramatized, however, since
fatwa texts are after all stylized representations of cases and not an
inventory or record of ‘real’ practice. Although their method and
function were specific, they are still part of the broader framework of
legal texts, which means that ‘reality’, in the form of concrete cases,
is made abstract by using categories, interpretations and terminology
derived from the tradition of legal texts. They are evidently not
meant to give a truthful image of real cases, but rather to cover at
least partly an intermediate space between the abstract rules and
concrete cases. As has been observed by others, this makes them
particularly susceptible to the effects of political, economic and social
circumstances, or, in the terminology of Bourdieu, to the structuring
influence of power relations.”

The chapter on wagf (‘kitab al-waqf’) of al-Fatawa al-khayriyya is
only loosely organized and has no subdivision into chapters or cat-
egories of cases. In order to be able to present a brief survey, we have
grouped the main cases in six domains.

a. A number of cases deal with the division of authority between
the sultan and the qadi, firstly in the domain of appointments, and
secondly in cases where the registers of the state (daftar sultant jadid)
contradict individual claims or decisions of the qadi. For example, if
the sultan appoints a trustee after the qadi has already appointed
another candidate, the qadi’s appointment will be valid.* Similarly,
the sultan cannot discharge a supervisor (nazir) appointed by himself
without an appeal to the interests (maslaha) of the waqf and in this his
opinion does not differ from that of the gqadi.* In the case of contest-
ing claims to a wagf which has been registered in the sultanic dafiar,
the written evidence is only part of the proof, and other types of
evidence, belonging to the normal procedures of the court, have to
be taken into account.* Another case concerns the coordination be-
tween legally defined institutions and the administrative framework:
the governor of a village may not demand levies from a village under
his authority of which part has been converted into a wagf irsadi for
the benefit of a convent (zawiya). Al-Ramli takes this case to briefly

% Compare Masud, ‘Muftis..., p. 4; and Hallaq ‘Ifta’..., both in: Masud/
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discuss the principle of the wagf irsadi, or waqf made from land be-
longing to the state treasury (bayt al-mal), which he deems permissible
on the authority of Ibn Nujaym, Qadikhan and Ibn Wahban, on
condition that the waqf is in the interest of the Muslims.*

In general, it is remarkable that in the questions summarized
above divergences in the capacities of the sultan and the qadi are
suggested, which are subsequently, at least in most cases, reduced to
a minimum in the answer given by the mufti. On the one hand the
qadi is the representative of the sultan and has to abide by the
sultanic decrees; on the other hand, the sultan is subjected to the
same general rules that apply for anyone else, such as the procedures
for establishing the validity of evidence, the sacrosanct nature of the
stipulations of the founder and the rules for the validity of waqfs. The
cases that we have cited suggest a high degree of state interference in
the field of waqfs, but at the same time they reflect an effort to secure
the autonomy of the law, in some cases by incorporating administra-
tive practices which had been established in the course of time.

b. Other issues which attracted al-Ramli’s special attention are
cases concerning the appointment of waqf functionaries. As a general
rule, he argues that ‘personal’ appointments of administrators (al-
wildya al-khassa) by the founder supersede ‘public’ appointments (al-
wilaya al-‘amma) by the qadi. This implies that, in normal circum-
stances, the qadi may not interfere when the founder appoints a
trustee, or a new trustee when the previous one has died, even by
testament (wasiya), when the founder has died, or by stipulating that
the decision to appoint trustees rests with the trustee himself. Al-
Ramli concludes that in Egypt other rules were in use.* After this
case, more detailed regulations are given, for instance that function-
aries who are travelling receive no salary, even when they perform
the pilgrimage;* the importance of keeping the number of function-
aries limited in the interest of the waqf;* and the question of the
transfer, or fardgh, of functions: the ceding of a function for money is
not allowed, and faragh is subject to the ratification of the qadi. About
this last issue al-Ramli remarks that ‘“wrf practices (customary law)
contradict the madhhab on the question of faragh for payment and that

“ Id., pp. 147-8.
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recent scholars have written many treatises (risalas) on the subject;*
as for the nazir, he has to act in accordance with the conditions
stipulated by the founder, the decisions of the qadis in the past and
the decrees of the former sultans. He receives a fee according to the
work he actually performs.” If a founder does not appoint the func-
tionaries needed for the preservation of the waqf, the sultan is al-
lowed to appoint supplementary personnel, on condition that the
number of functionaries is not explicitly determined in the waqf-
deed.*® Another case concerns the so-called awqaf al-misriypa in Syria,
which had apparently been placed under the supervision of a general
nazir, although the wagfs in Jerusalem that were part of them had a
separate nazir. Since both were appointed by the sultan, the former
could not overrule the latter, and both had an independent wilaya.*
Finally, a hierarchy is made for the functionaries of wagfs in case the
revenues should be insufficient to pay all their salaries. The criterion
is the indispensability of their task for the respective wagfs (for
schools the mudarris; for mosques the imam, the muezzin and the
khatib).

c. A third cluster of cases concerns the rules for repair, expansion
and investment, the liability for expenses and the consequences for
rights of ownership. If a man usurps a shop and says that he bought
it, so that it has become his property (milk), and he builds a house on
the land and exploits the shop, and afterwards the qadi finds out that
the land and shop have always been a waqf, then the properties are
confiscated and the man has to pay the rent for the period of his
possession. The building has to be demolished if this can be done
without harming the waqf. This opinion is based on the ‘preference
of the modern scholars’ (ikhtiyar al-muta’akhkhirin).”" In general, if debts
have to be incurred on the waqf for the expenses of repair, the
permission of the qadi is required; moreover, loans are only permit-
ted in the case of necessity, for repair or the purchase of sowing-seed,
and when it is impossible to lease the object and pay the expenses
from the rent. If all conditions are met, the trustee may borrow
money, but only the original sum without the interest may be recov-

* 1d., pp. 157-8.
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ered from the waqf.”” If a founder has stipulated the possibility of
loans from the wagqf, the permission of the qadi is not required, since
a condition of the founder is equivalent to the text of the Legislator
(shart al-wagif ka-nass al-shari).”* With respect to all kinds of wagf,
repair is the first obligation of the trustee, and only in the case of a
mosque should the ‘indispensible’ functionaries come first.** If a trus-
tee expands the waqf at his own expense for the benefit of the waqf,
the possession reverts to the wagqf; if he builds it for himself, with his
own money, it remains his property; if the builder is someone else
and builds something for the waqf with or without the permission of
the trustee, then possession reverts to the waqf; if he has built it for
himself, it should be demolished without harming the wagqf. If the
trustee has acquired the permission of the qadi to expand the waqf,
the expenses may be claimed back from the waqf. In principle, the
trustee can choose whether he wants the expansion to be his own
property or to be part of the wagf.”

d. A number of cases deal with forms of leasing out waqf posses-
sions (yara), and the concept of ‘rent according to the market value’
(@yr al-mathl). Al-Ramli prohibits the various devices for long-term
rent, like the simultaneous conclusion of a number of separate con-
tracts, together covering a period of thirty years, for instance.”® Other
cases concern the investments in the plantation of land and the rights
of continued exploitation. In general, the rules are conducive to a
continued exploitation from one generation to the next, on condition
that the ajr al-mithl is paid. If a tenant (muhtakir) pays the ajr al-mithl for
empty land and builds a house on the land, he and his inheritors
have the right to continue the A#r and the house remains milk.”” A
sharecropper (muzari) may not transfer his rights as exploiter to an-
other sharecropper for money (al-faragh ‘an manfa‘atiha bi-mal), because
the profit (intifa‘) can only revert to the trustee.’® A separate discus-
sion is dedicated to the idea of ghasb, or illegal appropriation. Here
the opinions differ between the mutagaddiman and the muta’akhkhirin,
since the latter demand that a usurper (ghdsib) pay the ar al-mith! for

2 Id., pp. 129, 131-2, 208.
Id., p. 131.
Id, p. 131.
> 1d., pp. 134, 174, 196, 199.
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the period of his exploitation of the object.” Finally, an elaborate
discussion is given of the concept of Ahuluww, or the right to exploit a
shop in exchange for a fixed fee, a practice which, according to al-
Ramli, was especially popular in the cities of Egypt and Anatolia.
The practice goes back to a waqf of the Mamluk Sultan al-Ghari,
who, when founding a souk in Cairo, ceded the rights of exploitation
and habitation to merchants for a fixed amount of money. The
‘owner’ of the shop could subsequently not expel the merchant, as
was proved by legal precedents. Al-Ramli sees the advantages of this
construction in its contribution to a continued exploitation, as in the
case of htkr, which allows the tenant of waqf land the right to renew
the agreement, on condition that the agr al-mithl is paid. Al-Ramli
advocates this practice, since it is not contrary to the Qur’an, the
sunna or the consensus of legal scholars (yma"), and since it is useful for
large cities and the expansion of waqf possessions. By means of this
device, investments for the waqgfs are partly paid back by the mer-
chants themselves, while they in turn profit from the facilities pro-
vided by the waqgf. There is no harm in this for religion.”

e. Furthermore, the possibilities for ustibdal are dealt with in rela-
tion to several different cases. Al-Ramli does not question the princi-
ple of wtibdal itself, but confines his discussion to its explanation and
some examples. Both the exchange of one object for another or an
object for money is permitted. A crucial role is reserved for the qadi,
who has to make sure that no harm is done to the waqf. He is the
only one who can decide to carry through an istbdal.”'

f. Some separate cases concern miscellaneous problems, such as
the prohibition of turning waqfs into a tax-farm, since this would be
equivalent to sale or donation; when a qadi accepts a waqf as valid
(lazim), another gadi cannot denounce it as invalid (banl);* and a
discussion is given of the interpretation of the word dirham, implying
either a dirham of 7/10 muthgal of silver, as standardized by Caliph
“‘Umar, if stipulated so by the founder, or else a currency used in the
time of the founder, to be re-evaluated by the qadi.”’ Finally, if a
mosque outside the city loses its function and falls into ruin, can the
revenues then be transferred to a prospering mosque inside the city?

* Id., pp. 142-3.
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According to all-Ramli the early ulama had different opinions on this
issue, Abu Yusuf stating that the mosque remains a mosque forever,
while al-Shaybani permits a reversion of the mosque to its former
owners, or its sale. Al-Ramli prefers the second opinion, provided
that the transaction is based on good intentions.**

If compared to the compendia discussed above, the collection of
fatwas by al-Ramli illustrates another link in the chain of transmis-
sion of the Hanafite legal tradition. Evidently, there is a greater em-
phasis on practical problems concerning the administration of waqf
possessions and the rights and duties of functionaries. What is par-
ticularly important for our purpose is, firstly, the distinction made by
al-Ramli on several occasions between the ancient and modern
scholars, suggesting an accommodation of legal rules to circum-
stances which were either evaluated differently by the ancient schol-
ars, or neglected, or non-existent. Secondly, there is the prominent
place taken by the administrative practices and the reconciliation of
wagqf regulations with the administrative system. It is here that the
specific function of fatwas, as opposed to compendia, comes to the
fore, but it also indicates the importance of the administrative system
within the field of waqfs, as a mechanism to shape legal practice and
theory. Thirdly, the fatwas show that the legal framework was by no
means inflexible, but capable of incorporating rules and practices
which grew in the course of time, or which originated in different
regions. In fact, it was one of the purposes of fatwas to discuss such
practices in the light of the general concepts of the law.

A treatise on istibdal and ijara tawila

It is not our intention to discuss all genres of legal discourse which
have been practised in the tradition of Islamic legal texts. Above we
have treated one specific genre which was developed to accommo-
date theory to practice and to formulate rules to deal adequately with
specific cases and conflicts. Another genre of this category was the
legal treatise, or risala, in which a jurist discussed the legal aspects of
a certain problem, sometimes a concrete case, but also more general
concepts and practices. These treatises were also intended to bridge
the gap between theory and practice and between the rules inherited

% Id., p. 163.
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from the ‘founding fathers’ of the madhhab and those developed either
by later jurists as the outcome of legal reasoning, or as a result of
practices which had become accepted as legitimate in the course of
time. Treatises derived their authority from more informal criteria,
such as the status, erudition and scholarly standards of the author.
They could be written on request in order to shed light on some
juridical problem or controversy, and their form gave scholars the
opportunity to comment on usages current in their days and to state
their opinion in a more general way. Thus, problems could be
analyzed much more elaborately than in fatwa texts.

In this section we shall direct our attention to a treatise entitled
Risala tata‘allag bi-al-awqaf min al-istyara wa-al-istibdal ila ghayr dhalik, or
“T'reatise concerning wagfs: on rent, exchange and other issues’. The
name of the author is not mentioned, but the manuscript is dated
shawwal 1179 (1766). The aim of the author is to present a survey of
the rules and opinions on isttbdal and the leasing out of waqgf posses-
sions for a long period of time (yara tawila). In the following discussion
we will focus attention not so much on the conclusions of the author
insofar as the legal implications are concerned, but rather on his way
of reasoning and his remarks on the practice of his time. These show
the efforts by the author to reconcile practices and theories and to set
a standard for his contemporaries. It is, more or less, a reappraisal of
rules in the light of certain new practices, and thus, like fatwa collec-
tions, it illustrates the dynamic character of the Islamic tradition of
legal texts.

Our author begins with a presentation of the definition of the
concept of waqf, both linguistically and in the view of the three main
Hanafite scholars, Abt Hanifa, Muhammad al-Shaybani and Abu
Yasuf. The differences between these three are mentioned, especially
those with regard to the property status of the object (property of the
founder or property of God), and the procedure to secure the validity
of the endowment (perpetuity, taslim, etc.). Of the latter, examples are
given taken from later scholars which resulted in the typically
Hanafite court procedure to achieve the recognition and registration
of the waqf: the founder endows the object, the trustee accepts it,
then the founder withdraws it and the trustee requests a verdict from
the qadi. This procedure renders the founding of a waqf valid and
irrevocable.®

» Risala..., ff. 186-7.
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After this general introduction the principle of the ustibdal construct
is discussed, based on the opinions of scholars such as Hilal al-Basri
and Abu Yusuf. The first question to be treated is: is a waqf valid
when the possibility is stipulated of an ustibdal for money which is
subsequently used to buy a new object that will be waqf? The answer
given by Abu Yusuf, Hilal and al-Khassaf is that both the waqf and
the condition are valid. Only when the waqf consists of a mosque is
the situation different, and the waqf should be considered valid but
not the condition, since the object is not intended to be exploited
economically. A variant of this principle is, for instance, the case
where a founder stipulates ustbdal promising to buy a new object
without mentioning that this object will become a wagf. According to
qiyas this would make the waqf invalid, but according to stihsan the
condition is allowed and the new object will be waqf according to the
same conditions as the former one.”® If the founder stipulates the
right to sell the waqf without mentioning wtibdal, according to
Muhammad al-Shaybani the waqf is not valid, while according to
Abu Yusuf the wagqf is valid but the condition is void."”’

The second question is whether the fact that a more profitable
object can be obtained is sufficient justification for an istibdal by sale.
Later scholars, such as for instance al-Ansari, argue that a waqf may
be sold if it no longer yields any profit and the founder or trustee is
able to buy a better object with the money, since this is to the advan-
tage of the beneficiaries. However, the money may not be reverted to
the beneficiaries or be used by the founder to cover his needs.”
According to some, when a waqf object becomes totally unprofitable
it is permissible to rescind the waqf and revert the object to its former
owner or his heirs.” An ustibdal of a house for a piece of agricultural
land is not automatically allowed, since the conditions for the exploi-
tation are different. However, it can be allowed when such a transac-
tion would be profitable for the beneficiaries.”

These juridical details show the parameters by which the validity
of transactions with waqfs can be judged, depending on the formula
used by the founder and the condition of the waqf. Conclusions
divide into three levels: either the waqf is rendered invalid by a
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condition of the founder, or the waqf is valid but the condition is
void, or both are valid and accepted, although in some cases a lacuna
in the wagfiyya is filled in by juridical reasoning based on wtihsan. The
issues involved can be summarized as follows: a. ustibdal is stipulated
by the founder; b. stibdal is not stipulated by the founder; c. the
founder forbids wtibdal. In the first case the general opinion is that
wstibdal is allowed. In the second case it should be examined whether
the waqf is profitable and can or should be replaced by a new object.
If the waqf is totally unprofitable, then utibdal is allowed; if it is
profitable but the substitute is more profitable, then ustbdal is not
allowed. This is the opinion of important scholars such as Hilal,
al-Khassaf, Abu al-Layth, Abu Bakr, al-Ansari, al-Sarakhsi, and
others.”!

An important source for this argumentation is the fatwa collection
of the Transoxianan scholar Qadikhan, who claimed that according
to yma', in the case of the omittance of a stipulation of the right of
wtibdal, only the gadi has the right to sanction such a transaction if it
is in the interest (maslaha) of the waqf. According to our author,
however, no such yma“ exists since some authors even doubt the
legitimacy of istibdal in such a case. Nevertheless, other scholars ex-
plicitly agree that in this case the qadi has the final say in carrying
through the transaction.” It is this latter issue that after this survey
becomes central to our author’s discussion. He reiterates that the case
of a founder stipulating the right of ustibdal is not really difficult or
controversial, and even when he wholly or partly omits the ustbdal
formula there is no significant divergence of opinion. “The great
problem in our times, however,” he continues, ‘is when a founder has
explicitly stipulated that istibdal is not allowed’ (‘adam al-istibdal).”™

Our author proceeds to say that only one scholar has dealt with
this problem, gadi ‘Imad al-Din Ibrahim al-Tarsust.”* Al-Tarsusi be-
gins to state that in principle in such a case istibdal is not allowed, but

" 1Id., £ 193.
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sometimes lands fall into decay and are no longer exploited. An
istibdal would then be in the interest of the waqf. To support his
thesis, al-Tarsusi cites the argument that conditions stipulated by the
founder that are harmful or not beneficial for the waqf should not be
accepted. As an example he mentions cases when the founder stipu-
lates that neither the sultan nor the qadi have any authority regard-
ing the waqf. This condition is rejected by scholars, since it is con-
trary to the law: in fact the qadi has the highest supervisory power
(al-nazar al-a‘la). The same is true when the founder stipulates that his
waqf may only be rented for a period of one year: if the qadi consid-
ers it to be in the interest of the waqf to lease it for a longer term,
then he is allowed to overrule the founder’s condition, since the
authority of the qadi is superior to that of the founder. This also
applies to the appointment of supervisors, administrators, functionar-
ies, etc.”

The criticism to be expected from his contemporaries is forestalled
by our author: ‘You will answer that this [method of reasoning] is
quvds, and say: “You are not authorized to exercise giyas, because that
is reserved for the mujtahid and the age of ytihad has ended. There are
no longer any mujtahids on earth.” Several sources are cited to con-
firm that ythad is no longer allowed and that qadis who pronounce
verdicts on the basis of their own interpretations risk severe punish-
ment. If renowned scholars who died a long time ago denied that
they held the rank of mujtahud, how could al-Tarstsi, who died in 758
(1357), claim the authority to practise gias? However, our author
answers: ‘As for the closing of the age of ytihad, this is not without
controversy, because ythad is not bound to a certain period. Al-
Tarstsi may not have been of the rank of mujtahid, but what he
practises should properly called “deduction” [takhryj], and not giyas,
because it concerns a specific lacuna in a part of a rule.” And: ‘If you
claim that those authorized to exercise takhry) are also extinct, then
your claim is without proof, since the Bountiful has not closed the
gate of excellent people forever.” Thus, on the basis of this opinion of
al-Tarsusi, the far-reaching capacities of the qadi are endorsed.” In
some periods, however, qadis are not to be trusted and all qadis
should heed the admonition in this treaty and avoid corruption,
‘since the freedom of ustibdal has not been witnessed on such a scale
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before our time’. The example is cited of the famous Egyptian qadi
‘Abd al-Barr ibn al-Shahna, who practised istibdal so excessively that
a popular poem said about him that he would sell God’s Ka‘ba if it
had been in his power to do so.”

The second part of the treatise is dedicated to the issue of rent.
The concept of rent is defined linguistically and juridically and di-
vided into two categories: rented labour (amal) and rented objects
(manafi). In both cases it concerns the sale of exploitation (bay‘ al-
manfa‘a). The main problem of the leasing out of waqf possessions is
the stipulation that only a limited term of rent is allowed, usually one,
or at the most three years, since a longer term would lead to the
annulment of the waqf. After all, people would in the course of time
no longer remember that a property is waqf and consequently give
false statements in court. Since oral testimonies are the main category
of legal evidence, this would endanger the legal status of waqfs.”” In
the old days, this was not seen as a problem and there were no limits
to the terms of the leasing of waqfs, but in these times people are
prone to corruption and eager to appropriate what is not theirs.”

There are instances, however, in which a longer lease-term is the
only way to make a waqf object profitable, for example when agricul-
tural land can only be sown once every two years, or when an ad-
vance payment is necessary for repair or investment. These ‘interests’
of the waqf are dependent on place and time and are to be taken into
consideration to avoid the possibility that a waqf cannot be profitably
exploited.”” Consequently, several forms of long-term lease are al-
lowed by many scholars, such as the continuation of a lease for ten
subsequent periods of three years. However, the qadi should protect
the waqf against abuse and dissolve the lease contract when the status
of the waqf is threatened.”" Here, al-Tarstsi is cited once again, who
pleads for the view of the ‘ancient’ scholars (al-mutagaddimin), who
stipulated no limit to lease-terms. Their opinion should prevail, be-
cause, firstly, their ytihad is ‘strong’; secondly, they were close to the
age of the imam, and, thirdly, they excelled in deduction (takhrp)
concerning cases for which no transmitted opinion (rizwaya) is avail-
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able. Some later scholars support this opinion, notably Abu al-Hasan
al-Sa‘di, Abu Bakr al-Balkhi, Abt ‘Ali al-Nasafi and Abu al-Qasim
al-Balkhi. However, in recent times opinions came to differ, and
because of this khtilaf it is necessary to take resort to the qadi to have
each case assessed separately.?” The question is subsequently related
to another one: objects rented for an amount below the ajr al-mithl,
resulting in laesio enormus (‘grave deception’, or ghabn fafish). The de-
bate focuses on the question whether a tenant in such a case should
be regarded as a usurper (ghdsib) and be forced to supplement the rent
for the period of the contract. Here too the gadi has a prominent
role, according to some, being authorized to dissolve the agreement
and even to discharge the trustee.”’

The document summarized here is not only interesting for its
conclusions, but also for its structure and arguments. After the basic
definitions, it is built up step by step referring to previous scholars,
not only to present their conclusions on the subject, but also to give
a survey of their interpretations of the early jurists of the madhhab. In
this way a panorama of reasonings is put together which gives an
insight in the development of the debate, arranged in several layers
that were accumulated in the course of time, and according to differ-
ent tracks of transmission, at various places, by various scholars. One
looks to the sources through the prism of manifold interpretations,
which were nevertheless part of a coherent and methodologically
structured whole. This method is not only adopted to give the argu-
ment a historical dimension and secure its roots in the legal tradition,
but also to evoke the dynamic evolution of legal thought. There is a
clear awareness that law is part of a historical process, that solutions
were formulated partly by references to the legal tradition, but also
partly in response to circumstances requiring devices which had not
been foreseen by the ancient jurists.

The development of thought is illustrated, firstly, by the division
made between the ancient and the modern scholars, and, secondly,
by the discussion about method and legal authority. These elements
of the discussion are utilized at will to buttress the argument, even in
a seemingly contradictory way, as is shown by al-Tarstsi, who at one
time prefers the flexibility of moderns to the ancients, while at an-
other time praising the trustworthiness of the ancients as opposed to
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the moderns. Finally, the influence of historical development is
shown by the evolution of the ideas themselves, in the case of ustibdal
towards a greater flexibility, and in the case of yara tawila towards
more precise restrictions. This divergence between the two illustrates
that it is dangerous to try to discern a unilinear evolution of concepts
within the legal tradition, either towards greater permissibility, or
towards greater restrictiveness. The only pattern to be perceived is
that apparently it was felt that differences of opinion increased in the
course of time and that rules should be adapted to the characteristics
of the times, which of course necessitated the formulation of new
directives. The treatise shows to what extent this process was influ-
enced by jurists from Transoxiana, such as Abu al-Layth, al-
Sarakhsi, al-Marghinani, al-Nasafi, Qadikhan and others."

Conclusions

The examples of legal discussions of waqf given above illustrate the
functioning of the theoretical framework of the legal apparatus. They
show the dynamism of texts, linked tightly to each other and to the
vested hierarchies of authority. They are based on each other, but
also comment on each other, reorganize the material, elaborate exist-
ing rules, and add discussions on new practices. They also show the
dialectic between, on the one hand, practices and individual cases,
and, on the other hand, the authoritative system of general rules and
concepts of the Hanalfite tradition and its system of transmission and
interpretation. It is clear that the aim of the texts was, firstly, to
systematize the legal rules concerning wagfs; secondly, to present
authoritative and practical surveys of rules which could strengthen
waqf as a legal concept; and, thirdly, to integrate new practices into
the authoritative system of rules. It should be observed that there was
a tendency to reconcile new practices with mainstream legal thought,
and that practices deviating from general rules should not too readily
be considered as anomalies or infringements on the law. One should
rather conceive of them as part of a dialectic between practice and
legal theory, which falls into the regular evolution of legal reasoning
and legal practice, and which was certainly not alien to the concept
of waqf.

# See also McChesney, p. 33.
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The discussion of the texts above gives us an outline of the theo-
retical boundaries delimiting what might be called the ‘field’ of waqf.
Firstly, an evolution can be perceived towards a stricter and more
detailed definition of waqf, resulting in an ‘institutionalization’ of the
concept, in the sense meant by Bourdieu, by a rite of passage provid-
ing the object with a sacrosanct status. By becoming waqf, an object
is subjected to a whole set of rules developed especially to protect its
status and to enhance its exploitation to the general benefit of the
community. After this definition the set of rules regulating the found-
ing and administration of waqfs are refined, to describe the rights
and duties of those groups which have invested in the institution of
wagf, or which are its beneficiaries. Here the institution of wagf is
made more coherent in the legal sense, but also in the practical sense,
by giving guidelines for practical problems. Each text that proposes
accommodations of the rules also confirms the basic definition of the
institution and strengthens its roots in the legal tradition and the
mechanisms for the transmission of authority. The institution, at the
centre of a field of interests and competitors, is permanently consoli-
dated, but at the same time it is adapted to new requirements and
new socio-economic configurations.

Of course, the legal texts show only one side of the picture. They
reveal the regulations governing the functioning of the field and se-
curing its reproduction. However, they also reflect their intertwine-
ment with the historical circumstances in which they were conceived,
firstly by the mentioning of practices which show the influence of
changing conditions on the functioning of the institution, and, sec-
ondly, by references to parties involved in the administration of the
institution and their interests. Apart from the founders and the ben-
eficiaries, who, of course, formed the basis of the waqf system, it is
the positions of the qadi and the secular ruler that are increasingly
integrated into the legal framework. It is to their roles in the forma-
tion of the field of waqf to which we shall now turn our attention.



CHAPTER TWO

WAQFS, THE ULAMA AND THE STATE

In the previous chapter an outline was given of the development of
the concept of waqf into a well-defined institution. The rules which
were formulated were aimed at the incorporation of the waqf concept
into the value-system of the Faith and the community. It also stimu-
lated the proliferation and exploitation of waqf objects for the spir-
itual and material welfare of the believers. Because of its attractive
combination of religious connotations and material advantages, the
wagqf institution grew into one of the main types of real estate posses-
sions. Wagqfs were a symbol of piety, which reflected on the founder,
for whom the endowment was not only one of the ways to secure his
salvation in the hereafter, but also a way to enhance his reputation
and social status during his lifetime, while he and his family—or
others—were allowed to profit from the revenues for an indefinite
period. In the course of time the waqf institution came to represent
an important complex of economic assets, not only in the form of
mosques, schools and other religious buildings, but also in the form
of trade facilities, agricultural lands and other revenue-producing
possessions. As the economic importance of waqfs increased, so did
the interests of the parties which were somehow connected with the
field of waqf, apart from the founder and the beneficiaries: the ulama
and the state.

The ulama were not only responsible for the elaboration of the
legal framework of the waqf institution; they were also often en-
trusted with the administration of waqfs, as trustees or gadis. Moreo-
ver, as religious functionaries, they were often among the beneficiar-
ies taking their livelihood from the revenues of individual waqfs. The
state, too, had varied interests in the material assets gathered in the
system of waqfs. Evidently, the institution had to be incorporated
into the administrative system, which was not confined to legal rules,
but also covered the fiscal set-up and the control of struggles for
power. Moreover, as a symbol of piety, the waqgf institution had an
important ideological dimension which the rulers could not neglect.
Thus, as waqfs came to represent a significant economic factor, the
interests connected with their exploitation increased. It was the inter-
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action between these interested parties that shaped the system of
waqfs both in its theoretical conception and in its historical manifes-
tation. As will be explained below, the way in which this occurred
was part of the mechanisms of power. It will be argued that the waqf
system, partly through its spatial dimension in the urban context,
contributed to the shaping of the networks of the ulama. At the same
time the waqf system was used by the state as a means to structure
the networks of the ulama in order to strengthen the administrative
apparatus.

The ulama

By becoming waqf, an object underwent a transformation which con-
firmed its sacrosanct status, as part of the system of religious and
moral codes, and made it subject to a separate set of rules, to protect
its ‘eternal’ status. This transformation and this status were super-
vised and protected against corruption and decay by members of the
community who theoretically would be especially concerned with the
welfare of the community and the preservation of moral and spiritual
values: the ulama. As has been showed above, in the waqf-compen-
dium of al-Tarabulusi an important task is assigned to the qadi, as
supervisor of transactions with waqfs and judge in cases of conflicts,
the appointment and dismissal of administrators, etc. Qadis were,
one might say, the official guardians of waqfs, or at least they as-
sumed this role in the course of time. It is noteworthy that both al-
Khassaf and al-Tarabulusi were gadis, of Baghdad and Cairo respec-
tively, besides being active as interpreters and compilers of waqf
handbooks. As ulama, they were involved not only in the administra-
tion of justice, but also in the development of the theoretical outline
concerning wagqfs. Apart from these two roles, the ulama as a group
were at least from the 12th century onwards also among the most
important beneficiaries of the waqf-system, as teachers in madrasas
and functionaries in various religious institutions.

The concentration of interests related to wagfs in the hands of the
ulama gave them a privileged position. Some have argued that the
relation between the ulama and wagqfs should be seen as a more or
less closed professional guild, since the ulama increasingly monopo-
lized the design of the organizational set-up—by formulating rules
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within their madhhabs—and the distribution of the revenues.' Al-
though it is certainly true that the connections between the ulama
and the waqf institution were very intimate and that through their
function as interpreters of the law the ulama had a crucial influence
on the theory and practice of waqfs, this conclusion seems too artifi-
cial. Firstly, the ulama were not the only ones benefitting from wagqf-
revenues and the measure of their grip on the distribution of waqfs
depended not only on their role as legal interpreters, but also on their
position in the society and the extent to which the legal system was
effectively imposed by the state. Secondly, at least from the period
onwards, the sultan, or the state, played a prominent role in structur-
ing both the wagf-system and the ulama network. Although the waqf
institution undoubtedly contributed to the integration of the corps of
ulama, the differentiation of interests and the importance of external
influences were sufficient to prevent a total convergence of the waqf
system and the organization of the ulama. The scholarly profession
was in principle open to all, madhhabs were not autonomous in organ-
izing the waqf system, and ulama often served the interests of secular
rulers against those of their colleagues.

Since anyone could in principle choose a scholarly career, the
corps of ulama was essentially diffuse, encompassing a variety of
social classes, economic positions, educational levels and administra-
tive functions. This does not mean that they were an amorphous
body, since these categories were of course among the factors struc-
turing the different networks and regulating hierarchical mobility
within the group. Social status, family adherence, material wealth
and a foothold in administrative institutions were assets for a young
scholar’s career, but erudition, talent, and the protection of influen-
tial teachers and governors could also be of decisive importance.

Since the composition of the corps of ulama is potentially diverse,
it is perhaps not adequate to speak of them as a group with a single
common definition. The backgrounds of functionaries and scholars
can be so varied, that it would be preferable to use the term ‘net-
works’ as referring to the relations connecting the ulama to each
other, which are not necessarily confined to one domain. Moreover,
the term ‘networks’ indicates a certain dynamism in space and time
and a nexus between hierarchical and spatial mobility. Finally, a
network suggests an open structure which can be shaped and influ-

' Makdisi (1990), pp. 16, 20-1.
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enced by external forces and not exclusively by some form of group
cohesion. Networks have their centres and focal points in space and
time, where their pillars and the repositories of their authority are to
be found. One can say that there was a dialectic relationship between
the ulama networks and the religious institutions; the ulama invested
their authority in institutions such as madrasas and mosques, which in
the course of time acquired a reputation that in turn enhanced the
authority of their scholars and thus contributed to structuring hierar-
chies within ulama networks. Another factor influencing the relation
between ulama and religious institutions were the administrative
functions open to scholars provided by the state, especially in the
legal apparatus, which could strengthen the position of certain schol-
ars among their colleagues.

In this section some aspects of the relations between the ulama
network and the wagf institution in Damascus in the Ayyubid and
Mamluk periods will be discussed, focusing on the spatial dimension
of the ulama networks on three levels: the city as a centre attracting
ulama from other regions, waqf as the organizational framework of
schools, and the way in which schools contributed to the structuring
of ulama networks. It is not our aim here to present a reconstruction
of the development of the educational system in Damascus, nor of
the organization of scholarship; our discussion, which will be based
on some archival material and on the text of al-Nu‘aymi, only aims
to shed some light on the interaction between the waqf system and
ulama networks, to support the contention that this interaction had a
clear spatial dimension and that it was at least partly shaped by
competition between various participants in the field of waqf. To
limit our field under consideration, we shall concentrate on Hanafite
scholars and institutions.

The geography of sacred learning

The attractive force of urban centres mainly derives from three
sources: material wealth, secular authority and spiritual heritage.
These three domains are not necessarily interrelated, since, for in-
stance, a town can preserve its religious appeal in periods of political
decline. In the case of Damascus, the religious importance of the city
was derived from a large number of more or less holy sites, linked to
legends and tradition, historical figures and religious buildings and
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shrines. In his guidebook for pilgrims, Abt al-Hasan al-Harawi (d.
1215) mentions a long list of sites, such as the Mashhad al-Naranj,
containing a stone connected with the history of “Ali ibn Abi Talib,
the fourth caliph, and the tombs of several companions of the
prophet, three of his wives, the forefathers of the Abbasid caliphs,
descendants of ‘Ali, in total twenty-four persons, some of whom, al-
Harawi remarks, are in reality buried in Medina. In one of the
madrasas a black stone is preserved in which the footprint of the
prophet can be seen, taken from the Hawran. In the Suq al
“Ulabiyyin the ‘column of the retention of urine’ can be found, a
talisman whose value has been proved, according to the population.
A large section is dedicated to the Umayyad Mosque, with the
oratorium of ‘Umar ibn al-Khattab, the mashhads of al-Husayn and
Zayn al-‘Abidin, the son and grandson of ‘Ali, and the magsira of the
companions, the zawiya of al-Hadir, the head of John the Baptist, the
written by Caliph ‘Uthman and the alleged tomb of the Prophet
Hud, which, al-Harawi says, is in reality located in the Hadramawt.”
Al-Harawi continues his discussion of the Umayyad Mosque as fol-
lows, in the translation of Janine Sourdel-Thomine:

‘Il n’est point en pays d’Islam de sanctuaire comparable a la Grande-
mosquée de Damas, hormis la mosquée al-Agsa de Jérusalem, pour la
beauté de la construction tout au moins, car pour lactivité dans le
domaine des sciences profanes et religieuses, c’est aux Grandes-mos-
quées de Herat, de Balkh et de Sijistan qu’appartient la suprématie;
quant aux mosaiques dorées de la coupole de I'Aigle (qubbat al-Nasr), je
les ai vues dans des sanctuaires du pays des Ram dont il sera question
plus loin, §’il plait a Dieu. Dans la Grande-mosquée encore, les petites
colonnes de marbre blanc veiné de noir qui se trouvent sous la coupole de
I’Aigle auraient appartenu, d’apreés ce que I'on raconte, au tréne de Bilgis
et Dieu seul sait la vérité. On dit aussi que le minaret occidental de la
Grande-mosquée, dans lequel sé¢journerent al-Ghazali et Ibn Ttumart, le
[futur] souverain des pays du Maghrib, était un temple pour les adora-
teurs du feu et que vers lui se prosternaient les gens du Hauran lorsque
s’y élevaient des flammes; actuellement des ‘saints’ y résident en grand
nombre. Le minaret occidental serait, dit-on, le ‘minaret blanc’ prés du-
quel descendra ‘Isa ibn Maryam; il s’y trouve une pierre provenant de
rocher que frappa Miisa si bien que ‘douze sources en jaillirent’ (Coran, VII,
160), et Dieu seul sait la vérité. Mais on dit aussi que le minaret sur
lequel descendra le Messie serait celui que se trouve preés de ’église de
Marie (kanisa Maryam) a Damas et Dieu seul sait la vérité. Dans la
Grande-mosquée, sous la coupole du Trésor, c’est-a-dire la coupole

* Al-Harawi, pp. 32-8.
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occidentale, la tombe de ‘A’isha, qui se trouve en réalité dans le cimetiére
du Baqi® [a Médine] et Dieu seul sait la vérité. Sur la porte de la
Grande-mosquée, que I'on appelle porte de ’Addition (bab al-Ziyada),
un morceau de lance accroché dont on raconte qu’il provient de la lance
de Khalid ibn al-Walid et Dieu seul sait la vérité.”

Al-Harawi concludes his section on Damascus as follows:

‘A Damas encore, la tombe de Nar ad-din Mahmid ibn Langi qui fait partie
des ‘saints’, dans la madrasa qui porte son nom, et, prés de la Grande-
mosquée dans le quartier des Chaufourniers (al-Kallasa), la tombe du
pieux serviteur [de Dieu] Saldh ad-Din Yisuf ibn Ayyib, conquérant de
Jérusalem, des marches et des places-frontiéres.”

The account of al-Harawi shows a typical amalgam of legend, Chris-
tian as well as Muslim, historical heroes and events, popular beliefs
and doctrine, religious and secular charisma, which characterizes the
symbolic reputation of Damascus. Apart from this, the city of Da-
mascus is placed in a hierarchy of cities as far as monumental appre-
ciation and the standard of learning are concerned, thus measuring
its attractiveness as a centre of religion. Symbols of religious and
secular history are combined to determine the position of Damascus
within the geography of the sacred.

For medieval Muslim scholars, pilgrimage and learning were to a
certain extent linked to each other. The process of acquiring knowl-
edge and obtaining official qualifications implied visiting scholars in
other towns, following courses in famous institutions and collecting
and copying texts. The pilgrimage to Mecca was usually not only the
fulfilment of a religious duty; it was also an opportunity to visit schol-
ars in the holy places and towns on the way and to acquire a pious
reputation by visiting shrines and holy sites. Thus, travel was one of
the mainstays of the ulama network, and in the case of Damascus
one can see that ambitious pupils as a rule left their native town to
study in other centres of learning, such as Cairo and Baghdad, but
also Transoxiana and Mecca. In the Umayyad period, the caliph
appealed to scholars to come to Damascus, and as a result the city
became the main centre for the science of kadith after the Hijaz.’
From the Ayyubid period onwards, when the city could boast of its
own madrasas, scholars travelled to Damascus from abroad, attracted
by the opportunities for work and the patronage of the governors.

* Id., pp. 38-40.
* Id., p. 40.
> Abiad, pp. 80, 112.
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There was especially a large influx of ulama from the East, Trans-
oxiana and Khorasan, usually via Aleppo. After the destruction of
Baghdad and the elimination of the caliphate by the Mongols in
1258, many scholars fled the city and settled in nearby Damascus.
This naturally gave an important impulse to religious and scholarly
life in the city, both by broadening the scope and enhancing the level
of, especially Hanafite, hadith scholarship and by introducing new
forms of sufism.’ Ibn Battiita is remarkably positive about the oppor-
tunities for scholars to thrive in Damascus, due to the proliferation of
wagfs:
‘The people of Damascus vie with each other in the building and en-
dowment of mosques, religious houses, colleges, and sanctuaries. (...)
Every man who comes to the end of his resources in any district of
Damascus finds without exception some means of livelihood opened to
him. Either as imam in a mosque, or as a reciter in a college, or by
occupation of [a cell in] a mosque, where his daily requirements are
supplied to him, or by recitation of the Qur’an, or by employment as a
keeper at one of the blessed sanctuaries, or else he may be included in
the company of Safis who live in the convents, in receipt of a regular
allowance of upkeep-money and clothing. Anyone who is a stranger
there living on charity is always protected from [having to earn it at]
the expense of his self-respect, and carefully sheltered from anything
that might injure his dignity. Those who are manual workers or in
domestic service find other means [of livelihood], for example as guard-
ian of an orchard or intendant of a mill, or in charge of children, going
with them in the morning to their lessons and coming back [with them]
in the evening, and anyone who wishes to pursue a course of studies or

devote himself to the religious life receives every aid to the execution of
his purpose.”

This account stresses a combination of moral and material ‘facilities’
provided by Damascus for the travelling scholar, provided by the
waqf system.

The migration of ulama should at least partly be seen in the con-
text of the administrative framework of the state. Under the Ayyubids
and the Mamluks Damascus was a provincial capital, important as a
regional centre, but subordinate to the imperial capital, Cairo. In
both periods efforts were made to establish links between the ulama
networks and the state, or, perhaps more accurately, with the ruling
elite. This occurred mainly through the foundation of schools and the
institutionalization of the office of gadi. Of course, a hierarchical

® Pouzet, pp. 30, 51, 54-6; see also Nashabe, pp. 58, 81, 95.
” Tbn Battuta, vol. 1, pp. 149-150.
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organization of the judicial apparatus broadened the career opportu-
nities for the ulama, while the expansion of the madrasa-system cre-
ated an increased number of teaching posts and new resources from
waqf-revenues. Important teaching posts, the supervision of schools
and other ulama functions of any weight were controlled by the state
and not left to the policies of waqgf-administrators. The control of
these institutions was further strengthened by waqf complexes. The
imperial dimension of the ulama hierarchy entailed that scholars
were required to apply for positions outside their native town, and in
the case of Damascus it was no anomaly that scholars acquired ap-
pointments first in Cairo or in Syrian provincial towns, such as
Ba‘albakk or Jerusalem, before they returned to Damascus to assume
either an administrative function or a teaching position. Some schol-
ars joined the retinue of sultans, emirs and high officials and linked
their careers to those of their patrons, following him to his adminis-
trative posts throughout the empire, hoping to rise to the rank of qadi
or become an administrator or beneficiary of their patron’s wagfs."

The above shows how the ‘geography’ of learning was shaped by
a complex set of factors, consisting of the spiritual reputation of cities,
the framework of urban and imperial administration, financial re-
sources, and the distribution of centres of authority. Within this infra-
structure, the network of the ulama was supported by specific institu-
tions, in which the various components converged. At least from the
12th century onwards, the basis of this infrastructure was formed by
the educational institutions, the madrasas.

Institutions: Hanafite schools

In his history of Islamic architecture Robert Hillenbrand argues that
the madrasa as an institution originated not so much as a result of
ideological struggles with non-Muslim groups, but rather from the
internal needs of the community. First developed in eastern Persia in
the 10th-11th centuries, it was taken to the Fertile Crescent and
Egypt under Seljuk rule, in the form of state-sponsored institutions
and law-schools, set up in the form of wagfs. The great expansion of
the educational institutions in Damascus occurred in the 12th and
13th centuries, when the number of schools eventually reached more

8 Pouzet, pp. 25, 30, 107-145.
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than one hundred, including Qur’an and #adith-schools. One of the
particular characteristics of the madrasas in Syria was that they were
large in number, but of relatively small size. Most of them were built
to serve a single madhhab and these were probably meant to be used
by people living in their immediate surroundings. Another explana-
tion, in the case of Damascus, might be the sudden urge of the
Ayyubid elite to found schools—often combined with mausolea—in
the densely built central urban quarters and by the many immigrant
scholars who were eager to establish a location for their own religious
and educational activities. They were not the manifestation of a cen-
tralized imperial rule, but rather, as in the case of mosques, of a
diversification of the elite, who tried to carve out their spheres of
influence in the city quarters and in the urban power structure.
There was no unity of style, no grandeur and no attempt at centrali-
zation.” The construction projects were initiated in the 12th century
by Nir al-Din al-Zanji personally, and imitated by his household and
emirs, and building activity continued under the first Mamluks, both
intra muros and in the suburbs, such as al-Salihiyya. Although the
Shafiites remained the most popular madhhab in Damascus, it was the
Hanafites who profited most from the spectacular expansion in the
13th century, both in terms of number of locations and of job oppor-
tunities. The teaching posts were at first filled by immigrant scholars
from the East, but also by scholars from Aleppine ulama-families
and, later in the 13th century, by scholars from southern Syria."

In this section we shall deal with the madrasa as the object or
beneficiary of waqgfs and see from a limited number of examples in
which ways they were founded and organized. Al-Nu‘aymi divides
the schools listed in his survey into four general types, according to
their specialization: the dar al-qur’an, the dar al-hadith (sometimes the
two are combined), the madrasa and the khangah (sufi convent). In
general, he gives few details with regard to the organization and
personnel of the schools, or the legal and economic aspects of the
waqfs, but his information, combined with data from other sources,
allows us to get a general impression of the types of institutions.
Moreover, the survey of al-Nu‘aymi gives us examples of the way in
which ulama careers and official functions were linked to the
madrasas.

¢ Hillenbrand, 175, 177, 183-206; see also Nashabe.
12 Pouzet, pp. 150-2; Gilbert; Nashabe, p. 38.
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As we have seen above, from the 12th century onwards a large
number of madrasas were founded by state-officials and members of
the Ayyubid and Mamluk elites. The Hanafite Madrasa al-Khata-
niyya al-Juwwaniyya was founded in the twelfth century by the wife
of Nur al-Din al-Zanji (d. 1185). In the first century after its founda-
tion the teaching posts were as a rule handed down from father to
son and apparently linked to the function of qadi. One of the most
prominent teachers was Majd al-Din (d. 1278), who came from a
family of chief gqadis and was born in Aleppo. He travelled to Damas-
cus and Cairo and became so famous that the sultan attended his
courses. He was appointed khatib of the Hakim Mosque in Cairo
before receiving the office of chief qadi in Damascus in 1274. He was
also the first teacher in the Madrasa al-Zahiriyya. One of his pupils
combined the posts of teacher in al-Khattniyya and al-Nuriyya—see
below—with the function of ¢adi ‘askar of Nur al-Din. He was suc-
ceeded by Husam al-Din al-Rami, who was born in Aksaray and
came to Damascus in 1276 to become qadi and teacher at al-
Khatiiniyya. Later he was appointed qgadi of Egypt and he returned
to Damascus as qadi after the death of the sultan. During his stay in
Cairo, his teaching functions in Damascus were taken over by his
son, with the permission of the governor. He taught not only in al-
Khatuniyya, but also in several other schools. He was chief qadi until
his death in 1344."

Another important institution of the Ayyubid period was the
Khangah al-Sumaysatiyya, founded by one of the prominent nota-
bles of Damascus, Abu al-Qasim ‘Ali al-Sumaysati, who was im-
mensely rich and who at his death in 1061 converted most of his
possessions into a waqf. He endowed a house that had once belonged
to the Umayyad caliphs as a waqf, partly for sufis and partly for the
Umayyad Mosque. In the 12th century a scholar came from Nisha-
pur to visit Jerusalem. He took the opportunity to request an audi-
ence with Nir al-Din, but when he asked permission to return to his
country, Nur al-Din refused and appointed him shaykh of al-Su-
maysatiyya. In 1167 he appointed Abt al-Fath ibn Hamawi (d. 1172)
as shaykh of al-Sumaysatiyya and supervisor of all the convents
(rabats, zawiyas) and other wagfs of the sufis in Damascus, Hims,
Hamah, Aleppo and Ba‘albakk. Under Sultan Salah al-Din this func-
tion of shaykh al-shuyakh was conferred upon his sons. In the 13th

' Al-Nu‘aymi (1990}, vol. 1, pp. 388-397.
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century, shaykh Jamal al-Din al-Bizuri, a well-known merchant, ac-
quired not only this post, but also the supervision (nazar) of the
Umayyad Mosque and the Nuri Hospital, and the functions of qadi
and khatib. In 1303 the Syrian sufis asked governor al-Afram to ap-
point a certain shaykh al-shuyakh. Al-Afram complied, but later an-
other candidate was appointed by the sultan. This procedure was
repeated in 1316 and 1323. In this period the office of shaykh al-
shuyakh was as a rule combined with other functions, such as qadi,
qadi ‘askar, teaching posts and, from the second half of the 14th
century, secretary (katib al-sirr) and treasurer (wakil) of the state treas-
ury (bayt al-mal)."*

One of the most important schools in the Ayyubid period was the
Madrasa al-Nuriyya al-Kubra, founded by Nar al-Din al-Zanji in
1167/8, in a former residence of Caliph Mu‘awiya in Kbhatt al-
Khawwasin. Among the first teachers, some of them relatives of
teachers in al-Khataniyya, was Jamal al-Din Mahmiud al-Hasiri, who
was shaykh of the Hanafite scholars of Damascus under al-Malik al-
Mu‘azzam and reciter in the Umayyad Mosque (d. 1239). From the
beginning of the 14th century the function was apparently combined
with the office of Hanafite qadi, or na qadi, and in 1415 it was
assigned to Shihab al-Din ibn al-Kishk, who was also nazir al-jaysh
and Hanafite qadi, an accumulation of functions which had occurred
previously in Egypt but never in Damascus. According to al-
Nu‘aymi, he was deposed in 1429, since the qadi of Tripoli had
bribed the sultan. However, Ibn al-Kishk mobilized the Damascene
notables and took them to the Dar al-Sa‘adda and the Umayyad
Mosque to have himself restored in the ‘functions pertaining to the
office of qadi’. Finally the sultan decided that the functions should be
divided between the two contestants. Ibn al-Kishk renounced the
posts of teacher and nazir of al-Qassa‘ayn and al-Sadiriyya, but held
those of teacher and nazir of al-Khatuniyya, al-Murshidiyya, khatib of
the Tankiz Mosque, nazir of al-Jamaliyya, al-Hafiziyya and (for one-
half ) al-Maridaniyya. Eventually, he was accused of the murder on
one of his rivals for the office of nazir al-jaysh, and, although innocent,
paid a fine of 4000 dinars. In total he was forced to pay up to 70,000
dinars as fines to the various sultans under whom he served, but he
was still renowned for his richess and extravagancy. He was reputed
to have owned 200 mamluks and 200 slave girls. After his death in

12 1d. (1990), vol. 2, pp. 118-126.
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1434 he was succeeded as qadi by his son Shams al-Din. At this time
the location of the court was moved to the Dar al-Hadith al-Nariyya,
and the qadi-ship was apparently detached from the Madrasa al-
Nuriyya. Shams al-Din protested against this, however, because he
would lose his salary, while he had to pay 1500 dinars to acquire the
office of qadi. He refused his appointment and went to Egypt. His
successor as qadi, al-Safadi, subsequently claimed the professorship
of al-Khattniyya, while a rival of his demanded the combined func-
tions of qadi and professor at al-Nuriyya. Exasperated by these de-
mands, Sultan Barsbay appointed a third candidate, who had been
na’th qadi and mufti of the Dar al-‘Adl, Akatb of the Yalbugha and
Rukniyya Mosques and teacher at several schools. He was deposed in
1436 in favour of al-Safadi, who was in turn replaced in 1444 by
Qawam al-Din al-Rami, who received a decree in which he was
offered 40 dirhams a day instead of the supplementary offices, and
the office of mufti at the Dar al-‘Adl. Apparently, the office of qadi
was now combined with that of nazir of the Hanafite waqgfs in Da-
mascus. This episode set the example for the competition between
the Hanafite ulama to obtain the office of qadi and the supervision of
al-Nuriyya in the subsequent period. The struggle was more often
than not decided by the amounts of money the candidates were able
or willing to procure for the sultan."

In 1419 Qawam al-Din al-Rumi acquired a professorship at the
Madrasa al-‘Izziyya al-Barraniyya, which had been founded in 1229
by ustadar emir Izz al-Din al-Mu‘azzami. He had been ¢adi ‘askar of
Egypt, but incurred the wrath of the sultan, whereupon he travelled
to Jerusalem and Damascus. He married the daughter of the reciter
of the Umayyad Mosque, who was his teacher and who gave him his
certificate (tasdir). Afterwards he acquired the functions of his pred-
ecessor, consisting of one-half of a teaching post at al-‘Izziyya, teach-
ing posts at al-Farrukhshiyya and other schools, and the wilaya of the
‘Izziyya waqfs. Since he was unable to fulfil his duties with regard to
the prosperity of the wagf, he spent some time in the dungeon of the
Citadel. The second half of the teaching post in al-‘Izziyya was taken
up by his father-in-law, who had previously been gadi in Hamah and
Egypt. When he came to Damascus he acted for some time as profes-
sor of the Umayyad Mosque. His brothers were qadi and mufti of
Hamah. After his death in 1424 he was succeeded by Ibn al-Fasih (d.

1 1d. (1990), vol. 1, pp. 466-499.



WAQFS, ULAMA, AND THE STATE 79

1425), who had been witness (sh@hid) of the Hanafite qadi in al-
Niriyya, before going to Egypt, where he befriended two qadis who
helped him to obtain offices in Damascus, such as the post of admin-
istrator of the Khangah al-Baybarsiyya, one-half of the administra-
tion of the Khanqgah al-Sumaysatiyya, one-half of a professorship at
al-‘Tzziyya and na’b of the chief qadi."

An example of a school founded by a scholar in Mamluk times is
the Madrasa al-Jawhariyya, founded by qadi Abt al-Tahir ‘Abbas al-
Tamimi al-Jawhari. The document in which the foundation is re-
corded comprises seven waqf deeds (kitab al-wagf), dating from 1277
until 1310. The wagfiyyas show a typical combination of an endow-
ment for the benefit of the family and descendants of the founder and
for the upkeep of an institution serving public interests. Moreover,
they show how possessions gathered during a lifetime are gradually
converted into waqf to preserve them for both the family and a
specific pious purpose.

The waqf deeds refer to some pieces of land (kharg-land, gardens,
vineyards) in al-Ghuta, the fertile oasis surrounding Damascus, and
two adjacent houses, one of which was the home of the founder’s
father, a stable and some storehouses, two more houses and two
trading complexes (gaysariyya) in the quarter of al-Balata, a warehouse
(khan) with two floors, two shops being converted into a perpetual
wagf for the benefit of the founder and after his death for the three
children of his daughter (each one-third), and subsequently for their
children (female children half the share of the male children), and,
finally, for the school. The supervision (wilaya) was to be taken care of
by the founder and after him by his eldest son, then his second son,
his third son, the most ‘sensible’ (arshad) of the beneficiaries, and,
finally, the gadi of Damascus. The school was to follow the madhhab
of Abu Hanifa and the revenues were to be used to pay the salaries of
a teacher, some Hanafite jurists and students, an imam, a concierge,
a muezzin and an curator.

The fourth wagf consists of a house, becoming wagqf for the grand-
son of the founder and the school. The sixth waqf deed concerns a
house to be used by the wife of the founder during her lifetime and
then by their children. Afterwards the revenues were to accrue to the
school and, finally, to the poor Muslims. One fourth of the revenues
were to go to the school. Finally, a large house, the residence of the

1 1d. (1990), vol. 1, pp. 451-4.
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founder in the al-Balata quarter and the adjoining bathhouse, known
as Badr al-Din, were to be converted into a wagf for the founder, his
son and his grandchildren, their descendants, the school and the
poor. The last three documents were in fact the first endowments,
since they are all dated 5 safar 676 (1277). In none of the documents
are any conditions laid down for the organization, administration or
curriculum of the school. As an appendix shows, the documents are
systematically confirmed by the subsequent Mamluk and Ottoman
chief-qadis of Damascus."

Often the set-up and administration of the school were determined
in a detailed way in the wagfiyya, smetimes including the curriculum.
For example, in 1443 a Dar al-Qur’an was founded together with a
turba (mausoleum) by the prominent notable Zayn al-Din Dalama (d.
1449), which was named after him al-Dalamiyya. In the waqf-deed
salaries were allocated to an imam (100 dirhams per month) and a
curator (gayyim; 100 dirhams per month) in order to teach six poor
children, who received 30 dirhams a month each. A sheykh was to be
appointed to teach six orphans (60 dirhams; 10 dirhams each), and a
reciter of the hadith compilation of al-Bukhari, for three months every
year (120 dirhams). Of the administrators the supervisor (nazir) was to
receive 60 dirhams per month, the superintendant (‘@md) 600
dirhams per year. A yearly budget was specified for the purchase of
oil, candles, 15 rat/ sweets and two sheep for the functionaries, and a
cotton robe, a shirt and a handkerchief for the orphans. Every Tues-
day parts of the Qur’an were to be read by a reciter, and the other
functionaries were obliged to recite other parts twice a day. The
curator was to perform the duties of the concierge (bawwab) and the
muezzin. '’

Another example, which also shows the dual structure of these
wagfs—one component generating revenues, another component
consuming them—was the Dar al-Qur’an al-Sabuniyya, which was
completed in 1463. The founder stipulated the supervision for him-
self and his descendants, and afterwards for the governor of Damas-
cus and the imam, probably the chief-qadi. Furthermore, the hadith of
al-Bukhari was to be recited and ten poor pupils were to be taught
Qur’an recitation. Provisions were made for a khatib, who had to be
a Shafiite, and an imam, who had to be a member of the Jabarti

5 AL: Waqf al-Madrasa al-Jawhariyya; see also al-Nu‘aymi (1990), vol. 1, pp. 381-3.
1% Al-Nu‘aymi (1990), vol. 1, pp. 8-9.
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family and a Hanafite. If the Jabartis were to die out, then an imam
would be appointed from the Yemen, firstly, or, secondly, from the
Hijaz, or, thirdly, from another distant region. For the upkeep of the
school a waqf was founded consisting of some villages near Beirut
and in al-Ghita, al-Marj, al-Biqa“ and al-Hawran. Besides, buildings
were included outside Damascus, such as the Khan al-Bugsumat,
several other khans, five parts of houses, and twenty-one shops, some
of which were shared with the waqf of the holy places, the Awqaf
Haramayn al-Sharifayn. Finally, the waqf of a slave of the founder,
consisting of a garden, an apartment and an olive press, was added."”

Schools were founded by ulama, emirs and merchants, and were
often part of larger wagfs including various kinds of buildings and
possessions, sometimes extending beyond the city and its surround-
ings. Especially after 1417, the share of ulama and merchants in the
total number of founders increased.'” Emirs were not only active as
founders, but also involved in the administration and supervision of
waqfs. That they sometimes interfered in a drastic way is shown by
the example of the khangah of Jagmaq, which was part of a waqf that
was dissolved, broken down, reorganized and rebuilt several times.
This waqf was not only a religious institution, but also, apparently, a
repository of wealth, which the emirs tried to skim off. The nucleus of
the waqf, the turba (mausoleum) of Sheykh Sanjar al-Hilali, near the
Umayyad Mosque, built in 1360, was confiscated by the sultan, on
the accusation that the founder had refused to pay the zakat-tax and
had made unlawful demands on the emirs. The turba was subse-
quently restored and expanded with a khangah. This was destroyed by
fire during the Mongol invasion and rebuilt by governor Sayf al-Din
Jagmaq in 1419, as a waqf comprising a souk built by him near the
Bab al-Jabiyya, a water-mill and a kian. The revenues were dedicated
partly to the founder, his descendants and other beneficiaries, and
partly to the institution. When Jaqmagq fell into disgrace, the wagf
was plundered by another emir, who demanded the wagfiyya and
refused to admit any sufis or reciters. The head of the school was the
katb al-sirr (chief-secretary) and muhtasib of Damascus, a member of
the Shiite al-Husayni family, who would later for some time mo-
nopolize the function of nagib al-ashraf'® The emirs Manjak,
Yalbugha and Tankiz were famous for their foundations (schools,

7 1d. (1990), vol. 1, pp. 11-13.

18 Lapidus (1967), p. 37.
" Al-Nu‘aymi (1990), vol. 1, pp. 374-9.
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bathhouses, khans, mosques, etc.); their economic interests are illus-
trated by their efforts to force merchants to move to the commercial
centres built by them.”

These examples give a general outline of the use of waqfs as a basis
for educational institutions in the Ayyubid and Mamluk periods.
They show how intimately the ulama were related to the educational
institutions, which became the ‘locales’ that supported the ulama
networks. In the Islamic world, the transfer and reproduction of
learning was traditionally based on the relation between a scholar
and his disciples. The teaching activity, which was often concen-
trated in mosques, coagulated in the course of time into chains of
transmission or schools of thought, connecting scholars with their
teachers and predecessors and their contemporary colleagues, and
deriving their status from the reputation of individual scholars. When
the madrasa institution was established during the 10th to 13th centu-
ries, one of the consequences was that the transfer of knowledge
became increasingly centred around institutions and specific loca-
tions. It has been argued by others that the traditional chains of
transmission were not broken by an institutionalization of the educa-
tional system and that the link between the sheykh and his pupils was
not replaced by the adoption of formal curricula or the introduction
of official diplomas by institutions.”" Nevertheless, the spread of edu-
cational institutions had an important impact on the network of the
ulama.The reputation of ulama now no longer solely depended on
their learning or on the number of students they attracted to their
courses, but also on their position within the system of institutions,
which in the course of time acquired their own status and function.
Moreover, the institutions were focal points for the distribution of
revenues destined to support the educational and legal apparatuses,
and the creation of professorships and other offices, or mansibs, for the
ulama, with an expanding reservoir of financial resources from wagfs,
affected the careers of the ulama in a fundamental way. Apart from
this, as we have seen, a new interaction evolved between the school
system and the official functions which were meant to incorporate
ulama into the state apparatus in order to strengthen the judicial and
ideological basis of the regimes. Evidently, the information provided
by al-Nu‘aymi, from which most of the foregoing examples are taken,

 Id., pp. 59-60; Dahman, pp. 213-5, 191, 167ff.
2l Chamberlain, 69-81.
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gives only a limited view of the dynamism of the ulama networks in
Damascus, since he only traces the careers of well-known scholars,
who succeeded in acquiring high positions. These represented the
higher echelons of the group which most ulama could only hope to
reach by a stroke of good fortune. It is sufficient, however, to justify
some observations on the impact of the spread of the madrasas in
Damascus on the structure of the network of ulama.

The information on ulama careers provided by al-Nu‘aymi and
others confirms the idea of the geographical mobility of the ulama
within their cultural and political zone, with the aim of improving
their learning and to acquire positions within the educational institu-
tions and the administrative apparatus. Damascus attracted scholars
from Asia and from the Arab regions, while Damascene scholars
studied in the Hijaz and Egypt. Especially in the Mamluk period, the
pattern of migration was dominated by Cairo, the imperial capital
and the centre where official posts were distributed.

As to the reproduction of the educational system, a clear tendency
can be perceived to hand down functions from father to son, or from
uncle to nephew, or from one brother to another. This mechanism
for transfer, which is of course connected with the role of family
structures in the general reproduction and transmission of properties
and cultural traditions from one generation to another, was achieved
mainly by the method of ‘substitution’ (niyaba), the son acting as a
substitute for his father until he could formally take over his position.
This transfer could be effectuated more easily within the framework
of schools, since it enhanced the formalization of patronage systems.
According to Pouzet, the Hanafite schools were not, however, mo-
nopolized by certain families, as in the case of Hanbalite schools.?

In Mamluk times, it was no anomaly that functions were shared by
two persons, but at the same time combinations of functions or par-
tial functions developed which in some periods reached a semi-offi-
cial and quasi-permanent status. Thus, specific teaching posts were
increasingly combined with administrative positions and various
functions in the judiciary, such as wakil of the bayt al-mal, qadi or gad:
‘askar. It seems that increasingly only an official status could provide
a scholar with lucrative posts at educational institutions. It is here
that the links between the system of institutions and the state are
most clear. The examples of al-Nariyya, al-Sumaysatiyya and al-

* Pouzet, p. 160.
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Khatiiniyya show how in the Zanjid and Ayyubid periods the foun-
dation of madrasas was used to create functions for the ulama which
would enhance the state’s control of the institutions and wagfs in
Syria, especially through the offices of qadi and shaykh al-shuyikh.
Gradually, a separate group of ulama was formed with positions in
schools which became the focus of the interaction between the state
and the ulama network. Since the state provided the ulama with the
highest status-generating positions, these institutions became impor-
tant centres around which the ulama network took shape. Within the
Shafiite and Hanafite networks, groups of schools were formed which
provided the basis of the authoritative and financial status of the
ulama, since they were linked to certain functions in the state appa-
ratus. This interaction affected the relations between the ulama
themselves, since career opportunities ultimately became linked to a
large extent to the secular power structure. In some cases this could
lead to tensions between the central authorities and local elites, when
candidates for offices were controversial.

Our examples show that in the course of the Mamluk period,
official ulama functions became a source of wealth, which was prob-
ably only partly derived from the reservoir of wagf-revenues. Ever
larger amounts were paid to the state in order to obtain appoint-
ments, which meant that the wagf system was used as a basic source
of revenues that enabled the ulama, by an accumulation of functions,
to profit from their administrative position. One can say that the
state profited in this way from the waqf-resources, since the capital
acquired by the ulama was appropriated by the system of bribes to
obtain official appointments.

It is clear from the above that the foundation of schools, whether
by sultans, emirs or private individuals, contributed to the symbiosis
between the state and the ulama and provided focal points where the
two structures were linked together. This symbiosis, in turn, created a
new hierarchical pattern within the ulama network.

The Umayyad Mosque and the ulama

The institutions where the state and the ulama networks intertwined
were obviously the most important centres of authority in the empire.
In the case of Damascus this focal point was the Umayyad Mosque,
the care of which belonged to the prestigious duties of the sultans. In
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the course of time the Mosque was quite regularly expanded, re-
stored or redecorated by various sultans and emirs and the state
looked after the body of personnel for the religious and administra-
tive functions. The four madhhabs each acquired their own mihrab,
the Hanbalites only in 1220 after some struggle. In 1328 and 1416
the allocation of the mihrabs was altered and in 1299 the sultan
ordered an investigation of the budget for the personnel, promising
that every employee whose services were needed but who did not
receive a salary, would be paid directly from the bayt al-mal. In 1420
emir Jagmagq, the gadi and a number of scholars embarked upon a
similar operation in order to carry through financial cutbacks on the
budget for personnel. As a result, all mubdshirin (clerks) were dis-
missed, a measure which saved enough money to pay for the annual
restorations. Of the mutasaddiran (professors) the majority were sent
away, on grounds of incompetence, together with some of the muez-
zins, Qur’an-reciters, hadith-reciters and farrashin (attendants).”
Under the Mamluks the main state official within the ulama net-
work in Damascus was the qgadi, who was appointed by the sultan
and allocated a regular salary (jamikiyya). The qadi was inaugurated in
the Madrasa al-‘Adiliyya and the Citadel. The ‘Adiliyya was the
location of the court, although occasionally a corner inside the
Umayyad Mosque was used for trial sessions. In the 13th century the
tenure of the qadi lasted for an average of six years, with a maximum
of fifteen years, and in some periods it was monopolized by certain
families. Initially, the qadi was without exception chosen from the
Shafiite madhhab, which was the most important legal school in Syria
and in the empire, followed by the Hanafites, but in 1266 Sultan
Baybars abolished this monopoly and henceforth appointed four
qadis, one for every madhhab. The incumbent Shafiite qadi was con-
firmed in his office and three other qadis were appointed, although
the Hanbalites and Malikites initially refused their new office. The
initiative seems to have been inspired by the wish to dismantle the
legal apparatus built by the Ayyubids, which was centred around the
network of Shafiite ulama and a single chief-qadi. Apparently, the
Shafiite establishment had become too independent and Baybars,
who was more favourably inclined towards the Hanafites, wanted to
create a new balance within the ulama hierarchy supporting his re-

# Al-Nu‘aymi (1990), vol. 2, pp. 302-3, 308, 310-311; other reorganizations, espe-
cially by governor Tankiz (1311, 1327), are mentioned by Lapidus (1967), p. 75.
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gime. Henceforth, the Mamluks would gradually tighten their rela-
tions with the Hanafites.?*

Other ulama functions, besides that of qadi, included the kkatih or
preacher of the Umayyad Mosque, the military judges (gadi ‘askar),
the chief muftis, the chief of the public treasury and the censor
(muhtasib); these were all appointed by the state. Lesser ulama were as
a rule nominated by the qadi for teaching posts and subsequently
confirmed in their position by the sultan. Their salary was paid from
the revenues of the waqf.” The creation of this official corps within
the variegated network of the ulama naturally caused a differentia-
tion within the group. On the one hand, it increased the opportuni-
ties for scholarly careers and expanded the resources to be appropri-
ated by the ulama; on the other hand, however, it gave the state a
considerable influence on the mobility of ulama and the hierarchies
within their networks.

The state

The examples above show a growing interference of the state mecha-
nisms in the field of waqf. This interference led to a structuring of the
networks of the ulama, by creating functions, providing new re-
sources and endowing new status symbols. Evidently, this structuring
was based on the increasing ‘institutionalization’ of the legal concept
of waqf. In the previous chapter the development of the waqf-institu-
tion was described within the domain of jurisprudence and it was
argued that waqf-rules were to some extent derived from practices
and practical circumstances and were eventually systematized. This
system was not imposed as a codex, but rather developed as part of a
dynamic process which evolved along various tracks. Among the fac-
tors influencing this process were the efforts by the state to participate
in it. While Nir al-Din, his successors and the imperial elite at-
tempted to resuscitate Damascus as a provincial capital and to inte-
grate the town into a new administrative apparatus, making use of
the waqf-institution, at the same time the legislation concerning waqf
was refined and, perhaps even more importantly, the administration
of waqfs was incorporated into the framework of the state. Supervi-

* Pouzet, pp. 71-2, 108-111; Nielsen; about a Shafiite family of ulama, see Salibi.
* Pouzet, pp. 131-145.



WAQFS, ULAMA, AND THE STATE 87

sory bodies and functions were created, resulting in the linking of the
educational institutions with offices allocated by the state.

Under the Ayyubids for the first time the institution of waqf was
used in Damascus on a grand scale as a device to support policies of
the ruling elite. Waqf was at the basis of the scheme of urban reor-
ganization, both in the construction of waterworks, tombs and
madrasas, and in the case of the important urban extension of al-
Salihiyya (see below, chapter six). To be sure, not all projects were
directly initiated by the state, but at least they were sponsored or
authorized by officials or members of the ruling elite. Apart from this
wagqf-revenues were used for investment in new wagqf projects. The
expansion of the waqf system necessitated efforts to centralize the
administration of waqfs, to incorporate it into the administrative
framework and to enhance state control. From the Fatimids the Ay-
yubids adopted the practice of creating a separate diwan for the
administration and supervision of waqfs. A shaykh al-shuyikh was ap-
pointed for the first time in 1167-8 with the task of supervising the
sufis and their waqfs in the whole of Syria. As we have seen above,
his residence was the sufi-convent (khanqgah) al-Sumaysatiyya in Da-
mascus. The integration of waqfs into the administrative system en-
tailed that some changes in the practice of waqfs had to be imple-
mented. Amin explains, for instance, that under Nar al-Din for the
first time land which was officially the property of the state treasury,
or bayt al-mal, was turned into waqf. Apart from this, the practice of
hikr, described as the first right of tenancy of the house or plantation
on wagf-land, became widespread.*

The interference of the state in waqf-practice does not mean that
waqfs were appropriated by the central government. Individual
waqfs were founded and administered by private individuals, mer-
chants and emirs, and more often than not supported private or
family interests. However, the efforts to centralize control and to
stimulate the foundation of wagfs by the examples of the ruling fam-
ily should be seen as a deliberate policy to enhance the grip of the
ruling elite on the urban infrastructure of Damascus. This tendency
was continued under the Mamluk sultans and emirs, who were them-
selves active in the field of endowments as founders of large waqf-
complexes. New administrative forms were created to centralize the
control of waqf-revenues, such as the dwan al-ahbas, for agricultural

% Amin, pp. 52, 56, 59, 61-2, 67.
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lands, the diwan awqaf al-Haramayn, for state waqfs for the holy places,
and the diwan al-awqaf al-hukmiyya, or charitable waqfs, all resorting
under the dwan al-awqaf”’ At least from 1335 onwards, in Egypt
wagfs were registered by the gadi, and no longer left exclusively to
the care of the founders and the administrators.”® It is noteworthy
that in this reorganization waqfs were not classified according to legal
but according to administrative categories.

In his study of wagqfs in the Mamluk period, Muhammad Amin
describes the state interference in the wagf system as a process of
continual negotiation between the sultan and emirs and the leading
ulama. He indicates various cases of malpractice, both by secular and
religious authorities, but, interestingly, he also suggests that there was
no agreement among the ulama with regard to the status and impor-
tance of waqfs, and it is clear that their discussions and the jurispru-
dence which resulted from it were inspired by a specific political
context and by specific struggles for power, resources and status.”
Apparently, the main ‘anomalies’ in waqf practice were the prolifera-
tion of ustbdal, efforts to dissolve waqfs and outright usurpation.
Other practices involved nepotism with regard to the appointment of
waqf officials, investment in the reconstruction of waqfs and the col-
lection of extraordinary levies. An important consequence of these
practices in Mamluk times was not so much the loss of waqf posses-
sions, but rather their regrouping and reorganization: new waqfs
appeared in the place of old ones and waqf buildings were pulled
down and rebuilt within the framework of a new waqf. This latter
practice was explicitly sanctioned by the ulama, on condition that
part of the new waqf was exploited in accordance with the stipula-
tions of the original waqf. However, sometimes ulama thwarted ef-
forts by the sultan to confiscate waqf land.* In Damascus, at least
sometimes an administrator of waqfs was appointed and the revenues
were scrutinized on a regular basis by inspectors (kashifs) from Cairo,
who also collected levies. In the late Mamluk period many cases are
recorded of wagfs being sold with the approval of certain ulama. In
1486, 1507 and 1510 decrees were issued by the sultan and the
governors to prohibit the sale of waqfs and to warn the gadis to

? Amin, pp. 90-5, 107-9.
Coulson, p. 33.
* Amin, pp. 349, 361ff.
% 1d., pp. 321-359; al-Nu‘aymi, p. 443; Lapidus (1967), p. 62; Pouzet, pp. 274-5.
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respect the sacrosanctity of waqfs and to refrain from taking their
revenues. Several transgressors were punished.”!

The development outlined above had two important conse-
quences. Firstly, the increasing involvement of the sultans and emirs
in the practice of waqfs led to a concentration of interests of the state
and the political-military elite in the waqf system. Waqfs were ma-
nipulated as a source of wealth and symbolic power, and new meth-
ods were created to control their administration and revenues. This
implied, secondly, that the waqf institution was incorporated into the
mechanisms of power utilized by the state to ensure its stability and
perpetuation.

Conclusions

The two chapters in the first part of this study aim to present a survey
of the development of the waqf institution as the nucleus of a field of
social relations and the focus of interests of various groups. The
institution and its relations to the parties involved was defined by an
increasingly strict set of legal rules, by which its status was linked to
the main value-system of the community. It was thus rooted in the
system of social relations that grew within this community. Since it
endowed certain possessions with a specific symbolic value, which
rendered them sacrosanct, but which also made them and their rev-
enues subject to a separate set of rules, the wagqf institution contrib-
uted to the differentiation of the spatial organization. Moreover, part
of the economic potential of the community was, so to speak, re-
served to serve as capital within the conceptually, legally and socially
defined field. Thus, within the field of waqf symbolic and material
assets together formed the capital for whose appropriation various
parties competed. This rivalry caused the dynamism of the field,
resulting in its continuous reshaping, although the increasing sys-
tematization strengthened the original principle.

The first group of participants in the field of waqf consisted, evi-
dently, of the founders, who invested their properties in the upkeep of
the waqf system. The founders hoped to profit from the surplus value
that their properties thus acquired, in the spiritual and in the material

' Tbn Tulan (1381/1962), vol. 1, pp. 86, 169, 176, 178, 181, 184, 227, 248, 266,
319, 346, 349, 377-8; Laoust, pp. 63, 79, 83.
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sense, since waqfs could be a stable, protected source of income for
themselves and their descendants, while such investment would also
be considered as a pious deed. To have access to the value which the
possessions obtained, the founders had to subject them to certain
well-described mechanisms conceived for the distribution of their
revenues. Although they had the opportunity to exert a large meas-
ure of control, the final authority concerning the exploitation of the
possessions lay with—ideally—the community, and—practically—
the ulama, especially the qadi. The founders could arrange for the
distribution themselves, under the supervision of the qadi, or cede it
to specific ‘consuming’ institutions, which represented other focal
points in the flow of revenues within the field.

The second group of participants were the ulama, who endowed
the institution with its surplus value, which they conceptually formu-
lated and guarded. They invested the authority of the legal tradition,
the performance of the rituals and the services of the symbolic sys-
tem, and the concepts of the welfare of the community in the field of
waqfs, structuring it in such a way that part of the material potential
was skimmed off to serve as the basis for the maintenance of ‘locales’
in which the symbolic value of the waqgf institution was concentrated
and which together formed the infrastructure where religion and
social relations converged. Moreover, the measure in which the
ulama structured the field by means of their legal authority also
secured for them a vital position within the field, as interpreters of the
law, supervisors of the foundation and administration of waqfs, and
beneficiaries of the capital invested in waqfs. Their efforts were pri-
marily aimed at the preservation of the infrastructure of religious
institutions and the reproduction of the system of symbols of the
Faith.

The third group of participants consisted of the secular ruling
elites, who invested their authority and mechanisms of coercion and
their material assets, in order to expand, preserve and control the
field of waqgfs. Their interest lay in the economic potential of waqf
possessions and their revenues, the symbolic potential supporting
ideological claims and prerogatives, and the mechanism it repre-
sented for social control and social reproduction and for the strength-
ening of the state apparatus. The material interests were mainly fo-
cused on controlling and tapping flows of revenues within the fiscal
organization, and the control of the economic function of waqf pos-
session in agricultural production and the chains of trade. As for the
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symbolic value of waqfs, it was vital for sultans and emirs to link their
authority to that of the religious system, which was the basis of the
social and ideological cohesion of the community, and which legiti-
mized their monopoly of the means of coercion. The representatives
of the state, lacking the authority to interpret the sacred law, could
exert influence on the field of waqf in three ways: firstly by incorpo-
rating the wagf system into their administrative system, adapting the
existing structure to its needs, for instance by creating categories and
diwans which would enable them to control the flows of revenues and
the relations within the field; secondly, by founding wagfs themselves
and interfering with the administration of waqfs; and, thirdly, by
linking waqfs to the state apparatus by creating official functions
which were connected with specific institutions or clusters of institu-
tions. By these means the state was able to integrate part of the ulama
networks into its administrative structure and not only shape them
according to their interests, but also use them to utilize waqf revenues
to its advantage, either directly, by demanding fees from candidates
for official functions, or, indirectly, by having ulama supported by
waqfs serve their interests.

The interference of the state was not automatically antagonistic to
the interests of the ulama, since the state provided new mechanisms
and channels for the acquisition of power within the ulama network,
which could be exploited by groups and individuals. Moreover, a
coordination of interests was essential and beneficial for the mainte-
nance of the field of which the waqf institution was part. Thus, at
least some ulama were able to see the state efforts to bring the waqf
system under its control as serving their interests, and it was this
overlap of power structures and interests that was the driving force
behind the structuring of the ulama network around waqfs, schools
and state functions. It should be noted that this development also
contributed to the crystallization of the state apparatus, since new
official functions enhanced the coherence of the administrative sys-
tem. Finally, it is clear that this development towards forms of insti-
tutionalization was intimately connected with the functions of Da-
mascus as a city and is thus linked to the development of its urban
structure. The city was one of the focal points of the geography of the
ulama networks and of the administrative apparatus built by the
state. It provided the ‘locales’ where the interaction between the two
could take place.

The field of waqf, either in its textual guise or in its material
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manifestation, was the result of a long process of evolution, which
involved the simultaneous growth and systematization of the body of
legal regulations, the networks of the ulama and the state apparatus.
The texts concerning waqfs were the outcome of legal discussions
among the ulama, but these were increasingly linked to parts of the
ruling elite, which attempted to harness the theoretical debate to
their material and administrative interests. Consequently, the debate
on waqf was to a large extent governed by pressures from the inter-
ested parties. In the course of time these strengthened the principle of
waqf and the definition of the institution, while at the same time
adapting the functioning of the institution and the exploitation of
waqf possessions to new circumstances. The field of waqf was sys-
tematized and structured by the competition over the spiritual and
material capital invested in it, and especially by the gradual conver-
gence of interests between parts of the ulama networks and the state.
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THE FIELD OF WAQF IN OTTOMAN DAMASCUS






CHAPTER THREE
WAQFS AND THE OTTOMAN LEGAL SYSTEM

After having defeated the Mamluks at Marj Dabiq and having occu-
pied Aleppo, the Ottoman Sultan Selim entered Damascus in
ramadan 1516. His first act was to have a bath and a shave in the
Hammam al-Hamawi. The next day, a Friday, he performed the
prayers at the Umayyad Mosque and attended a sermon by the
Shatiite chief qadi al-Farfur. Later that month he had money distrib-
uted in all mosques and schools of the city and went to the Madrasa
al-Kallasa to wisit the sufi-shaykh Muhammad al-Bilkhashi. When
two months later Selim heard that Jerusalem and Ghaza had been
taken from the Mamluks, he visited the tomb of the famous sufi
Mubhyi al-Din ibn ‘Arabi (d. 1240) and some cemeteries, as a token of
his thanks. In the same year, on the advice of his imam Halim
Shalabi, Selim appointed an Ottoman architect and allocated an
amount of 10,000 dinars to him with the assignment to build a
mosque over the tomb of Ibn ‘Arabi and an adjoining convent
(takiyya) for sufis. In February 1518 the sultan performed the prayers
in the new mosque.'

It is clear from this episode that the conquering sultan took great
interest in the function of Damascus as a centre of spirituality and the
rebuilding of its infrastructure. This interest was by no means inci-
dental and rather reflected a regular policy adopted by the Ottoman
state. After the conquest of Istanbul in 1453, Sultan Mehmed called
upon the notables to start constructing large residential houses, bath-
houses, warehouses, markets, workshops and places of worship. A
period of urban reconstruction followed, which was continued by the
later sultans, who initiated large construction programs, mainly cen-
tred around the waqf complexes in Istanbul and Anatolia. In most
newly conquered towns in Anatolia and the Arab regions reconstruc-
tion under the new rulers was connected with the foundation of
wagqfs, especially to construct welfare institutions combined with trad-
ing facilities. These initiatives indicate not only the state’s interest in

! Bakhit, pp. 10-16; Laoust, pp. 148-150; for a report of the entry of Selim in
Damascus, see Ibn Talan (1381/1962), vol. 2, pp. 30 ff.
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the system of foundations, but also that a policy of active interference
was adopted. In 1478 Sultan Mehmed ordered all waqf documents to
be examined to pick out the invalid ones and revert the land to the
state. He argued that the state was ultimately always entitled to cul-
tivable land that had been conquered from non-Muslims, even if they
had in the meantime been converted into waqf. Moreover, many
waqfs were in a state of decay, their pious purposes had become
obsolete or they served only for the pensions of idle sufis or ulama.
The measure aroused much protest, and under Mehmed’s successor
Bayezid the confiscated lands were restored to their previous waqf
status. However, the waqf institution soon became an important
mechanism within the administrative structure used to implement
policies in various fields.”

In this chapter and the next we shall discuss several aspects of the
waqf-system as a domain of interaction between the central state and
the local authorities. What was the function of waqfs within the
power mechanisms linking Istanbul with Damascus, as a provincial
capital? To what extent were waqfs part of the power mechanisms
controlled by the state, or, conversely, of the regional power system
utilized by local elites to build substructures within the state, or even
to undermine the authority of the state at the provincial level? Should
the waqf institution, in the Ottoman period, be seen as a means to
implement state policies, or as a means for officials to create a per-
sonal power base and to enrich themselves at the expense of the
state? And, finally, how did the functioning of waqfs within the
power mechanisms affect the urban structure and the socio-economic
activities of the city? Of course, these questions are too complex to be
analyzed here in a conclusive way and our observations can only be
tentative. Our discussion in this chapter will focus on the way in
which the field of waqf was incorporated into the Ottoman adminis-
trative system on the imperial level. This was achieved, firstly, by
creating a network of imperial foundations; secondly, by the incorpo-
ration of the ulama into the state apparatus; and, thirdly, by reform-
ing the sets of rules governing the practice of wagf.

? Tnalcik, “The Ottoman state...,’ in: Inalcik/ Quataert (eds), pp. 126-7; Vryonis,
pp- 30-1; see also Griswold, p. 178; Cuneo, pp. 369-371; Johansen (1988), p. 81.
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The imperial dimension

It is tempting for students of Ottoman history to identify the sultan
with the state. In some historical instances this identification might be
quite appropriate and useful, but in others one should distinguish
between the personal attitudes of the head of state and the policies of
the large bureaucratic apparatus. A complete separation between the
two would not be adequate either, however, since if the sultan was
not the personification of the state, he was at least its overwhelming
symbol, and in general something in between. This ambivalent status
is especially relevant with regard to wagfs, because these can be
founded only by individuals, not by institutions such as the state.
Imperial waqfs may thus be an expression of the personal inclinations
of the founders, in the field of religion (waqfs in favour of certain
ulama or sufi-orders), social welfare (soup-kitchens), or politics (self-
aggrandizement, support for certain regions, towns, individuals or
groups), but they may also reflect state policies, especially in the field
of education, economic facilities and estates providing money for
certain specific administrative or religious purposes, such as the hayjj,
or the restoration of the mosques of Mecca and Medina. The motives
behind each sultanic waqf can probably be situated on a scale some-
where between clearly personal aims and political interests. Of
course, these waqfs always had a certain effect on the functioning of
the state, even if only to enhance the personal status of the sultan and
support the structure of power symbols centred around his person.
To make things more complicated, imperial waqfs were founded not
only by sultans, but also by other members of the imperial family,
reflecting personal attitudes and piety and the interests of political
factions in the palace. Wagfs could be endowed, for instance, for the
benefit of a certain pretendant, or to strengthen a line of descend-
ants.” In this chapter we shall focus on two sultanic waqgfs in Damas-
cus, which especially exemplify the use of waqfs as a mechanism for
the state to strengthen its structure and its grip on the provincial
administration.

As we have seen above, among the first acts of Sultan Selim after
the Ottoman conquest of Damascus in 1516 was the endowment a
large waqf for the benefit of the mausoleum of Muhyi al-Din ibn
‘Arabi, the Andalusian mystic, in al-Salihiyya, and a convent and

* Crane, pp. 194-5, 197, 201, 205; Pierce, pp. 20, 40, 189, 199-200, 198-218.
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soup-kitchen connected with it.* The deed of this endowment gives
an impression of the motives behind the transaction. Apart from the
mentioning in the opening lines of the wagfiyya of the spiritual merits
to be derived from this kind of foundation by the founder, as a
person, explicit references are made to the sultan as a possessor and
conqueror of lands, as a religious leader and as a member of the
‘House of Osman’. Religious gains are related to worldly aims, and
both are reconciled in the person of the sultan and his dynasty. After
this lofty introduction, the practicalities of the transaction are
summed up: the endowment of four villages around Damascus with
their lands, two houses, one inside and one outside the city, a ware-
house, shops and souks (179 shops) and two plots of land, for the
purpose of rebuilding a mosque, paying for its maintenance and
supporting a “imaret (soup-kitchen) for the poor. After this the person-
nel and their salaries are specified and the amounts of food to be
purchased (for the mosque, nine persons; for the supervision of the
waqf, three; for the “maret, twenty-four; for the turba, two). The
waqfiyya is dated 924 (1518).°

The second sultanic waqf'is the takiypa Sulaymaniyya and the asso-
ciated madrasa, probably both founded by Sultan Sulayman in 1554/
1560. I have not seen a copy of the waqgf deed, either in manuscript
form or in print, but it can be assumed that it did not differ essen-
tially from the waqf founded by Selim: the endowment of agricultural
lands and real estate properties in and around Damascus for the
benefit of a specific religious institution. The function of this institu-
tion was twofold: it was to house a Hanafite law-school and it was to
provide facilities for the pilgrims using Damascus as a halting place to
join the great caravan to the Hijaz.’

It is not difficult to comprehend what the purposes of these wagqfs
were, apart from the personal religious feelings of the sultan. Both
wagfs were founded to serve the interests of the state, which, on this
occasion, were apparently not primarily economic, since no invest-
ment in the economic infrastructure was intended, nor any form of
financial gain. The waqf of Selim is primarily of symbolic impor-
tance, amplified by the context in which it occurred. As is well
known, Selim was a staunch supporter of sufism and especially of the
Khalwatiyya Order, which considered Muhyi al-Din ibn ‘Arabi as its

* Ibn Tulan (1381/1962), vol. 2, pp. 68, 70, 79, 84, 97.

> ‘Wagfiyya Sultan Salim ‘ala al-shaykh Muhy al-Din,’ in: AL: Mami‘a...
% Sack, p. 32; Rihawi/ Ouechek, pp. 217-221.
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main sheykh. The Khalwatiyya had strong links with the Ottoman
court and their influence became so strong that eventually some
sheykhs opposing the Ibn ‘Arabi cult were executed. In Damascus,
opinions among the ulama were not in favour of this state-sufi alli-
ance and because of this the mausoleum of Ibn ‘Arabi had been
neglected and even desecrated. Apparently, opposition was so fierce
that the works for the construction of Selim’s mosque had to be
carried out at night, in order to avoid popular unrest, and the people
of al-Salihiyya had to be placated with tax exemptions. Nevertheless,
in the course of the sixteenth century Ibn ‘Arabi grew into a kind of
city patron of Damascus.’

During and after the Ottoman expansion the support and spread
of sufi convents had become part of the policy of imperial expansion.
Convents were built in rural areas and alongside roads, as a measure
to ensure the pacification of newly conquered lands and to secure
Ottoman control of sparsely populated provinces. After his conquest
of Syria, Selim not only reconstructed the mausoleum of Ibn ‘Arabi,
he also had a zawiya built for Sheykh Husayn al-Jabawi in Damascus.
The sheykh of the Samadi Order thereupon went to Damascus to
request a gift for his own convent, which was subsequently granted.
In the end he received a stipend of a yearly amount of wheat from a
village in al-Hawran and a convent in al-Salihiyya. Furthermore,
Selim gave a large endowment to a sufi convent in Palestine, prob-
ably partly with a political aim, creating a nucleus in an agricultural
area which would be part of the infrastructure controlled by the
central authorities.”

Selim’s wagqf for Ibn ‘Arabi, therefore, was part of the policy of
conquest and pacification, it was an act of symbolic appropriation,
the construction of a physical landmark to proclaim the authority of
the sultan over the newly conquered lands. This proclamation is not
only recorded in the wagfiyya and embodied in the mausoleum, but
also effectuated and confirmed by the allocation of various properties
according to the sultanic will. It is ideologically supported by its
religious intention, by its reference to the House of Osman and by
the clear will to enhance the status of Damascus within the new
religious-political structure. The waqf was an act of incorporation
necessary to stress and facilitate the transformation of Damascus into

7 Geoffroy, pp. 131, 133-4, 231-2, 459-460.
8 Inalcik, ‘The Ottoman state...,” in: Inalcik/ Quataert (eds), p. 123; Geoffroy, pp.
131, 227; Layish; Bakhit, pp. 181-3.
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an Ottoman provincial capital, and Syria into an Ottoman province.
It is no coincidence then, that the first trustee of the waqf complex
was a Turk sent from Istanbul, and that Janbirdi al-Ghazzali, the first
Ottoman governor of Damascus, during his revolt after Selim’s
death, closed the takiyya and the mosque and confiscated their wagfs.’

Some of these intentions are shared by the waqf of Sultan Sulay-
man, some forty years later, but it seems that here the emphasis lies
more on practical policies. Firstly, Damascus had now become the
main centre for the hajj in the empire, since it was the place where
pilgrims from the north (Istanbul, Aleppo) and the east (Persia) came
together and where the caravan to the Hijaz was organized. Since
the hajj from Istanbul became the religious lifeline of the state, the
safety of the Syrian caravan became one of the main concerns of the
Porte and one of the pillars of its authority in the Syrian provinces. In
fact, the administration of these provinces revolved to a large extent
around a successful organization of the hajj. To secure this, an infra-
structure was created which was based on facilities in Damascus, the
starting point of the caravan. Secondly, the Sulaymaniyya provided
the Porte with a stronghold within the religious network of the city.
In the course of time, it became the main law-school in Damascus, in
which the most prominent scholars taught. Teaching posts were
mostly combined with an official function, usually that of mufti, and
were distributed directly by the central government. This not only
enabled the authorities to influence the corps of ulama, but also, and
perhaps more importantly, it supported the transition from a pre-
dominantly Shafiite legal system to the Hanafite system endorsed by
the state. Thus, the Sulaymaniyya illustrates a second, and less sym-
bolic, phase in the incorporation process: the attempt to foster the
integration of the juridical-religious structure into the new adminis-
trative organization.'’

Imperial waqgfs were evidently not the only means used by the
Ottoman authorities to physically, symbolically and adminstratively
incorporate Damascus in their realm by utilizing the system of wagfs.
Immediately after the conquest of the city, an inventory was made of
waqf institutions and their revenues, clearly with the aim to tighten
state control of the wagf possessions. A similar procedure, though
apparently less far-reaching, occurred in Egypt, resulting in new ca-

¢ Ibn Tulan (1381/1962), vol. 2, pp. 97, 124; Laoust, p. 154.
1 On the importance of the Syrian pilgrimage caravan, see especially Barbir and
Faroqghi (1990); Bakhit, pp. 132-3.
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dastral surveys, a redefining of the statuses of land and a reorganiza-
tion of the waqgf administration under the auspices of the state."
Until now, the revision of the waqf administration in Syria has not
received as much attention as that in Egypt, but it is clear that a
similar reorganization took place. This primarily concerned the most
important waqfs, from an economic or a religious point of view, such
as the complexes of the Awqaf al-Haramayn al-Sharifayn, for the
holy places, and the Umayyad Mosque, with its various sections.
These were put under the direct supervision of the state, expressed by
the centralized appointment of nazirs, trustees and teachers. The ad-
ministration of other important waqfs was also placed under the
control of the government, appointments being effectuated only by
imperial endorsement. Finally, many transactions regarding waqfs
were monitored by the state through the person of the chief-qadi in
Damascus. Difficult cases concerning waqfs could be transferred by
him to Istanbul, to be decided upon by imperial decree (amr sultani),
and in general the gadi acted as a go-between linking the central
authorities with the provinces."

The discussion above illustrates the function of wagfs within the
power structure of the state from an imperial perspective. Waqfs were
used to enhance the system of power symbols and to implement
policies, both on the imperial level (the organization of the hajj, the
strengthening of the Hanafite system), and on a local level (control of
revenues and of ulama appointments). Wagqfs of this kind provided
the government with a means to interfere directly in local affairs,
since the authority of the waqfs belonged to the state and there was
no official restriction obliging the state to deal with local groups.
Therefore, sultanic waqfs were in a sense enclaves of imperial power,
footholds of the state in the provinces, the more so since these waqfs
could, in the course of time, come to represent substantial economic
assets."?

The hajj

It has been argued above that the pilgrimage to the Hijaz became
one of the most important symbols of the legitimacy of Ottoman

"' About the reforms in Egypt, see ‘Afifi and Behrens-Abouseif (1994).
"2 Bakhit, pp. 135-9; see also below, chapters five and six.
" An example of the political use of imperial waqfs is given by Peri (1983), p. 59.
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power. When Sultan Selim had entered Damascus in 1516, qadi al-
Farfur had called him in his sermon the ‘victorious servitor of the two
holy cities’,'* and the later sultans too were careful to consolidate this
lofty status and meet its obligations, especially by founding waqfs in
Mecca and Medina and by seeing to the maintenance and improve-
ment of the main centres of pilgrimage. In Mamluk times several hajj
caravans were formed annually which reached the Hijaz from vani-
ous directions, but mainly from Iraq, Egypt and Syria. In the Otto-
man period the system was to some extent centralized and organized
in two main caravans, from Egypt and Damascus. Of these two, the
caravan starting from Damascus was of special importance, since it
was the one that carried the imperial mahmal, the treasury containing
the waqf-revenues from Istanbul and Syria for the holy places and
the surra, which was paid to the Bedouin on the way, to prevent them
from harrassing the pilgrims. Moreover, members of the imperial
family and the Ottoman elite in Istanbul would normally travel to the
Hijaz by way of Damascus.

In order to secure a successful and stable cycle of yearly pilgrim-
ages, it was necessary to adopt general policies with regard to the
requirements of the caravans, resulting in what may perhaps be most
adequately termed a policy of integration in various domains. This
integration was not achieved at once, but rather built up by a cluster
of measures and reorganizations in the domains of administration,
finances, security, etc. These measures primarily concerned the prov-
inces of Egypt and Syria, and became an important factor in the
relations between the Porte and provincial groups.

Firstly, the holy places themselves had to be incorporated into the
administrative and ideological structure of the empire, in order to
effectuate and legitimize Ottoman authority. This was achieved by
accepting a modus viwendi with the political leaders of Mecca, who for
some time had enjoyed a form of relative autonomy. This indirect
rule and the extraordinary status of the holy places were not anti-
thetical to Ottoman policies in general, which usually took account of
regional circumstances and did not try to eliminate local differences.
Moreover, the sacred status of the two cities would justify a separate
arrangement, exempting them from a full integration in the secular
administration.”” The integration into the Ottoman ideological
sphere was realized by the incorporation of the holy places into the

'* Bakhit, p. 10.
> Gaury, pp. 124-163.
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symbolic system of the Ottoman dynasty, by sultanic endowments
both in the holy places themselves and in other places for the benefit
of Mecca and Medina.' Finally, the Hijaz had to be incorporated
into the economic structure of the empire. Since the Hijaz itself had
insufficient resources to care for its economic needs, arrangements
had to be made to provide the area with cereals and other essential
foodstuffs. This was aranged in the framework of the reorganization
of the wagf system in Egypt, which will be discussed below. The
Ottomans placed the waqfs founded by the Mamluk sultans and
those of people long deceased under state control and assigned the
revenues partly to the purchase of provisions for the holy places."” In
Damascus, too, the waqfs founded for Mecca and Medina, gathered
in the Awqaf al-Haramayn al-Sharifayn, were put under state surveil-
lance. Thus, a more or less centralized network of resources was
upheld providing funds for the holy places and securing their ties to
the various parts of the empire.

Secondly, the organization of the pilgrimage had to be arranged,
administratively, logistically and financially. In the case of Damascus,
a heavy task was laid on the provincial governor, who was ultimately
responsible for the successful progress of the hajj. The caravans were
organized and commanded by the amir al-hgj, usually either one of
the provincial governors of Syria, or, in a later period, the governor
of Damascus himself. They were accompanied by a military force
called al-jarda. This force was often led by the governor of Tripoli or
Sayda and was financed by fixed contributions taken from the tax-
revenues in these provinces. Thus, again the imperial dimension of
the hajj was stressed by having its organization transcend provincial
boundaries and by creating forms of integration to provide the un-
dertaking with a sound and solid basis. Apart from this, an infrastruc-
ture had to be built to smoothe the way for the caravans, mainly by
constructing and supplying fortresses along the road, providing halt-
ing places, food supplies, lodgings, roads and all kinds of services. As
Barbir has observed in his study on the significance of the hajj for the
province of Damascus, the organization of the hajj gradually came to
be of pivotal importance in the administration of the province and
thus in the state’s policies toward Damascus. The qualities of the
governors were increasingly measured by their ability to ensure a

b Id., pp. 129-131.
7 Shaw, pp. 284, 295.
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successful hajj. If he duly fulfilled his obligations, his appointment
could be extended; if not, he was as a rule severely punished.'®

The yearly hajj was of immense importance to Damascus, not only
as a religious feast, but also in the economic field. Tens of thousands
of pilgrims flocked to the city from Anatolia, Persia and Central Asia
and the Syrian provinces and had to be provided with all kinds of
services and provisions for their journey. Apart from this, the hajj was
a large commercial undertaking, attracting merchants who took with
them all sorts of merchandise to be sold in the Hijaz at the yearly
market after the hajj-ritual. It was less for ideological and political
reasons than for these economic reasons that attacks on the
pilgrimage caravan by the Bedouin were disastrous events for the
Damascenes. In accordance with its importance, the departure and
return of the caravan was celebrated with great festivities, focused on
the imperial mahmal. The Damascene scholar Ibn Kannan (1663-
1740) described the ceremony:

‘The hajj procession consists of a tour made on the eighth of shawwal,
carrying the mahmal and the samjag by the military and state-dignitaries
of al-Sham, including even the young jarabjiyya [commanders of the
Janissaries]. They are clad in their most beautiful robes and bow under
gold-plated weapons. The military gather as soon as the sun rises and
they depart through the Bab al-Saray of the Sakman troops, Arna’at
troops, the Janissaries, the Sibahis, the za%ms [holders of large fiefs], the
soldiers of the Citadel and their aghas, the qadi of the mahmal with his
turban, the bashdaftar[chief secretary], the agha of the Citadel and the
katb [secretary] of the Janissaries, both with their turbans. First the
chests and the camels come out, decorated with all kinds of beautiful
silk cloths. They are accompanied by the ‘akkdma [camel drivers] of the
noble hajj in groups one after the other. Then the amir al-hay appears,
supervising the whole crowd. They follow the street of the Sinaniyya to
Marqas al-Studan to the road to al-Shaghtr, to Bab Kaysan and Bab
Sharqi. Then they go to Sayyidi Raslan, Burj al-Ras, al-Sadat, al-
‘Imara, al-Abbarin, after which they pass al-Sariija to al-Hadra and
before the Saraya, where the mahmal and the sultanic sanjag go in,
followed by the emir, with the other mahmal and samjag and feathers.
They sit down at the outer gates of the Saraya and a banquet is offered
with all kinds of food, according to the stipulations of [the waqgf of] Nar
al-Din al-Shahid, may God have mercy on him, from which thousands
of people eat. Finally, the mahmals are folded up and put into sealed
chests to be taken to the procession for the departure of the hajj.

On the day of the procession of the mahmal, the sixteenth of shawwal,

'® On the organization of the Syrian hajj in Ottoman times, see Rafeq (1966),
Bakhit, Barbir and Faroghi (1990).
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the military, emirs, the pasha and the qadis appear. If the pasha is amir
[al-hap], he appears with his soldiers. Before him come the teachers, the
feathers, the mahmal, the sanjag, and then the yadakat. Sometimes the
pasha precedes the samag to the Qubbat al-Hajj. There the soldiers
dismount, with the feather-holders and the qadis, to write the document
of transfer [hugat al-taslim]. Then the pasha takes the camel of the mah-
mal from them and salutes them there. After this, the qadis go to the
takiyya of Ahmad [Kujak] Basha, because it has been stipulated in the
wagf that on the day of the departure of the hajj a banquet should be
arranged by the trustee of the khdngah with various kinds of food and
drinks.”™

The pasha spends the night at the Qubbat al-Hajj, in al-Midan,
where the road to the south begins, and departs the following day for
the first stage of the journey.

In this hajj-ceremony, several components of the power structure
of Damascus converge: the imperial power symbols, the military hier-
archy, the ulama and their relation with the secular authorities, the
buildings of the city with their religious connotations, and the waqf
system providing the framework for the whole ritual. It illustrates the
role of Damascus as the centre where the spiritual and secular powers
converged to perform a ritual which had become vital for the com-
munity and the state.

The state and the ulama

In chapter two, forms of structuring the ulama-network have been
described as a result of the efforts by the state to incorporate scholars
into its power structure. As has been shown by others, this process
continued in the Ottoman period and even went so far that ulama
networks were to a large extent integrated into the state apparatus
and an official hierarchy of functions was established. At the top of
this hierarchy was the shaykh al-islam, the highest religious-political
official, who was personally appointed by the sultan. His power and
especially his political role could vary under the different sultans, but
generally his influence rose considerably after the appointment of the
renowned Sheykh Aba al-Su‘ad to the office by Sultan Sulayman in
1545. Abtu al-Su‘td became famous as a result of his treatises in
which he accommodated Ottoman legal and administrative regula-

' Tbn Kannan (1992), vol. 2, pp. 345 ff.
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tions to the letter and spirit of the Shari‘a, thus laying the foundation
of the practice of the Ottoman legal system. Henceforth, the shaykh
al-islam would play a prominent role in judging the implications of
the state policies from the perspective of the Shari‘a, and he acquired
a sometimes decisive control of administrative measures. The shaykh
al-islam was also responsible for the major appointments within the
judiciary, such as those of the two gadi ‘askars of Anatolia and Rume-
lia, who appointed the qadis and muftis of the provincial capitals.”
The hierarchical structure of the body of ulama was supported by the
madrasa-system, where the career opportunities of the students were
determined. Schools too were harnessed to serve the interests of the
state apparatus and were organized in a hierarchical way, especially
after the reorganizations carried out by Abu al-Su‘ad. Students could
foster their candidacy for high posts by systematically going through
the scheduled degrees of learning. Thus, at least in Istanbul, a thor-
ough institutionalization of the ulama networks was carried through
by incorporating the educational system further into the state appa-
ratus.”'

This high level of institutionalization evidently strengthened the
homogeneity of the scholarly elite as a class. In the course of time the
ulama came to constitute a kind of learned ‘aristocracy’, monopoliz-
ing the control of appointments and the professional mobility of func-
tionaries with little interference of the sultan or the vizier. Functions
increasingly became inherited within certain families, and corruption
soared.” This development had consequences for the administration
of the provinces, too, since it affected state control of local ulama
networks. As we have seen, the Ottomans did not simply take over
the Mamluk system of institutions in Damascus, but actively inter-
fered to revise the institutional set-up. New institutions were erected
and existing ones reorganized with two aims in mind: the establish-
ment of Hanafite law as the dominant legal practice and the
strengthening of state control of the local ulama. This policy required
a strict control of the system of waqfs, which provided the spatial,
financial and spiritual basis for the networks of the ulama. Moreover,
it required a systematization of legal practice.

% Repp (1986), pp. 61-2, 276, 279, 281-2, 294-5.
2 1d. (1986), pp. 32-3, 44, 52, 54; see also id. (1972).
# 1d., in: Naft/Owen (eds), p. 277; Itzkowitz, pp. 18-19.
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The administration of wagqfs

In the Ayyubid and Mamluk periods the expansion of waqfs and the
structuring influence of the interference of the state elite in the field
of waqfs resulted in the gradual crystallization of the waqf concept
into an institution. The functions of wagfs became more diverse and
more specialized, as educational facilities and components of the re-
ligious and economic infrastructures, while they were simultaneously
described in a more detailed way in the literature of jurisprudence.
The quantitative expansion and the increase of interested parties
implied a diversification of practices with which legal scholars had to
deal somehow. As an institution, the waqf concept needed a firm
legal basis in order to secure its preservation for those who had
invested their financial or symbolic ‘capital’ in it. Under Ottoman
rule this tendency continued and even intensified. This did not mean,
however, that the practices and framework of the Mamluks were
simply taken over. The network of the ulama, the school system and
the religious infrastructure supporting the annual pilgrimage were
reorganized to meet new requirements and to be fitted into the new
administrative apparatus. This reorganization required administra-
tive measures, which reflected the growing interest of the state in the
field of wagfs.

Discussions of legal practice in the Ottoman Empire are often put
into the perspective of the Weberian idea of ‘qadi justice’, a concept
which implies a lack of formal and ‘rational’ coherence in jurisdiction
and focuses on the interpretative role of individual qadis. This ap-
proach is mainly based on the view that an irreconcilable discrepancy
existed between the concepts of Islamic law and their practical imple-
mentation. In recent years it has been amply shown that Weber’s
approach is insufficient to describe the situation of the Ottoman judi-
ciary and that Ottoman legislation was characterized by a high de-
gree of systematization and consistency, and that, moreover, Islamic
law and everyday practice were to some extent integrated within the
domain of so-called ganin-legislation. In spite of this systematization
and as a result of the efforts to create an integrated legal system, the
Ottoman system was never rigid, but rather remained a dynamic
amalgam of theories and practices. It is true, however, that the gadi
acquired more and more importance within the legal apparatus in
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the course of time, but mainly because it was he who had to ensure
the application of ganan-decrees.”

The theoretical foundation of the Ottoman legal system is nor-
mally ascribed to the efforts of the famous shaykh al-islam Abu al-
Su‘ad (d. 1574) to reconcile administrative concepts introduced by
the Ottoman authorities and sometimes derived from customary
practice or local usages, with the Shari‘a. The revision of legal prin-
ciples by Abui al-Su‘ad was especially meant to establish a coherent
imperial system, which would be supported by the sacred laws but
which at the same time would take into consideration the practical
requirements of administration. In practice, the work of Abu al-
Su‘td resulted in an ideological justification of the state’s predomi-
nance in the legal system, but also, perhaps paradoxically, in the
possibility of local variances in the application of specific rules, since
the legitimacy of ‘wrf, or customary practices, was acknowledged.**

Ottoman ganan-law essentially consisted of a codification of feudal
custom and administrative practices, begun at the end of the 15th
century. The codifications became necessary with the expansion of
the empire and the incorporation of new areas into the administrative
system. The codices were primarily meant as cadastral and fiscal
inventories of specific districts, in which the categories and amounts
of taxes were indicated. Taxation was of course closely linked to the
categories of land ownership, and it is in this domain that Abu al-
Su‘td contributed his main effort. Traditionally the Ottoman system
did not acknowledge private ownership of the land, either for the
state or for the fief-holders or the peasants. In contrast, the theoretical
model of land ownership and taxation developed by Muslim scholars
was based on the free ownership of land. It was Aba al-Su‘ad who
attempted to reconcile these seemingly incompatible systems.

Abit al-Su‘ad’s reform of the model of land ownership was based
on the distinction made in Hanafite law between the ownership of
the substance of the land (ragaba) and the right of disposal (tasarruf). In
his view the ragaba could only pertain to the sultan, while the occu-
pants held the right of usufruct and the right of disposal. All land was
now essentially defined as land owned by the sultan and given in
exploitation to fief-holders and peasants, that is as awz land, or arade
al-mamlaka, or mirt land. This implied that, formally, the permission of

* On the flexibility of the Ottoman legal system, see Gerber (1994), pp. 27-30, 42,

46, 59, 61-9.
* Id. (1994), pp. 61-6; Abou-El-Haj.
PP
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the sultan was required for any transaction involving land (sale, waqf,
etc.). Although in practice this rule was not strictly enforced, it still
strengthened formal state control of the land, since in principle it was
the sultan who could confiscate and reassign land according to his
will. In accordance with the redefinition of the categories of land, the
tax categories were also redefined on the basis of the model provided
by legal theory. Again, the new system gave the sultan ample pre-
rogatives. In brief, the measures conceived by Abt al-Su‘td implied
that the system of land tenure was reformed, that Ottoman practice
was adapted to conform with the sacred law and that the power of
the sultan over land and taxation increased.”

With regard to waqfs several measures were endorsed by Abu al-
Su‘td to systematize practices and to increase the control of the state.
The court procedures proposed by the Transoxianan Hanafite
scholar Qadikhan (d. 1196) were adopted to ensure the legal validity
of waqf transactions. These implied that in court the founder formally
requested the dissolution of the waqf and the restitution of the proper-
ties. Subsequently the waqf was pronounced irrevocable by the qadi,
who thus established the validity (luziam) of the wagf. Other measures
concerned the decree that permission of the sultan was required for
appointments and replacements of waqf functionaries, even if the
founder had reserved this right for the trustee (1537). In practice this
implied that in the case of minor waqfs the endorsement of the qadi
was sufficient. Furthermore, in 1544 it was decreed that ustibdal was
henceforth allowed only with the permission of the sultan. As we have
seen in chapter one, this measure was a clear effort to curb practices
which had become customary under the Mamluks and to prevent
malpractices. Other measures concerned certain rules for the exploi-
tation of waqfs, the reorganization of waqfs of Christian monasteries
and, more importantly, the legalization of the cash-waqf.*

The cash-waqf consisted of an amount of money deposited as a
wagqf with the stipulation that the revenues (the interest) be used for a
pious purpose. This juridical construct of course provoked inquiries
into its consistency with the prohibition of usury in Islamic law. Al-
though the debate on this type of waqf has hardly been studied, an
outline can be given.”’

» Imber, pp. 41, 44-8, 120-6, 132.

* 1d., pp. 148-160.

7 The main sources for the discussion on the cash-waqf and its historical develop-
ment are Mandaville and Cizakca.
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As far as we know, the first cash-waqfs date back to the 15th
century and in the first half of the 16th century they had become the
dominant form of waqf endowment in Istanbul. Apart from the ques-
tion whether return on capital was allowed at all, the Hanafite jurists
were generally of the opinion that money had no stable value, like
land or real-estate properties had, but was in fact introduced to ac-
commodate economic fluctuations in the course of time. However,
the cash-waqf was seen as similar to wagqfs consisting of moveable
properties, which was allowed on the basis of ‘accepted practice’.?®
Between 1545 and 1547, however, protests rose against the wide-
spread practice of cash-waqfs and a discussion ensued on their legal
implications. The main advocate of the practice was shaykh al-islam
Abu al-Su‘ud, who wrote a treatise defending the cash-waqf on the
basis of istihsan and ‘accepted practice’ (ta‘@mul, ta‘aruf). Other ulama
supported his view and argued that the cash-waqf was ‘suited to the
conditions of the people of our time.” Although the discussion con-
tinued, it was especially the intervention of Abu al-Su‘ad that estab-
lished the acceptance of the cash-waqf, which nevertheless remained
limited mainly to Anatolia. The advantages of cash-waqfs are clear,
since they provided a capital injection into the urban economy and a
means of borrowing money on relatively stable conditions. The legal
complexities were often avoided by combining the cash-wagf with a
waqf of real-estate properties, thus creating a less controversial con-
vergence of immoveable and moveable possessions. Although in
Syria resistance to the cash-waqf was apparently strong, some cases
can nevertheless be traced.”

In the Arab provinces the legal system developed by Abu al-Su‘ad
had to be imposed on the judicial apparatus which they had inher-
ited from the Mamluks. This implied, firstly, the reorganization of
ulama networks to incorporate them into the new state structure, the
centralizaton of appointments and the reformulation of the adminis-
trative and juridical categories of landed properties. Above we have
seen how the Ottomans attempted to structure the ulama networks
and the system of appointments, in order to shape the ulama hierar-
chy according to their needs. Soon after the conquest of Egypt and
Syria a start was made to dismantle the Mamluk system of land

* Mandaville, pp. 290-6.
® Id., p. 303.
* 1d., pp. 297-305; Cizakca, pp. 314, 330, 335, 351; Masters, p. 17.
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tenure. In Egypt the measures resulted in ganannamas concerning the
land regime, issued in 1525 and 1553. The main aim of these
qaniinnamas was to strengthen state control of agricultural lands and to
discontinue practices which had grown under the Mamluks. In prac-
tice this meant that most lands were proclaimed to be miri or state
lands.

In the domain of waqf the dismantling of the Mamluk regime
under the Ottomans implied, firstly, the transfer of the supervision of
the major waqf complexes, such as the Awqaf al-Haramayn, from
the Shafiite gadi to the Hanafite qadi; secondly, the delegation of the
overall supervision of waqfs to the shaykh al-islam in Istanbul; thirdly,
the appointment of special functionaries (mufattish) to check the ad-
ministration and budgets of waqfs; fourthly, a thorough investigation
of the status of lands, on the basis of Mamluk cadastral registers,
documents in the hands of private claimants and the records of local
courts. One of the main developments in Mamluk times with regard
to waqfs and the land tenure system was the gradual encroachment
by the state on the principle of private ownership of land and the
system of wagqfs. According to Johansen, in his analysis of the trans-
formation of the categories of land-ownership, the granting of fiefs by
the state from the second half of the 10th century onwards resulted in
the conversion of state lands, owned by the bayt al-mal, into waqf.
These waqfs were classified as a new legal category, called wagf u-
sadr®" Apart from an inventory of wagf lands, it was decreed that
land grants (igta‘at) to the military converted into waqfs and wsade
waqfs were confiscated and turned into mwi or state lands, except
when the claimant could prove that the land had been bought from
the bayt al-mal before being converted into waqf. Wagfs that were
considered legally sound were acknowledged by a bara’a, but sub-
jected to state control. The wagfs of the former sultans and other
‘public’ waqfs were put under state authority and reorganized into
new clusters. The administrators were obliged to deliver annual fi-
nancial surveys and the collection of revenues was in principle cen-
tralized. Wagf lands pertaining to mosques and other charitable insti-
tutions were as a rule left intact. These measures implied that lands
which had been allocated to military officers and had later been
turned into waqgf now again reverted to the state.”

" Johansen (1988), pp. 4, 7, 9, 80-2, 92, 101-3.
2 <Afifi, pp. 9, 20, 25, 28-9, 33, 35-8, 45-6, 50-60; Behrens-Abouseif (1994), 145 ff.
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The Ottomans were not free to implement these measures on their
own account. From the start they had to deal with the ulama. One of
their main representatives was Ibn Nujaym, who wrote a defence of
the waqf system and the procedure that had been used to turn state
lands into wagf, on condition that it had been converted into the
assignee’s private property first. The conversion into waqf of hawz
lands (sequestrated lands deserted by peasants and exploited on be-
half of the sultan) was forbidden, as was the founding of land by
peasant cultivators who did not pay the khar@) tax and were thus not
legally its proprietor. On the basis of this kind of reasoning, a refor-
mulation of the rules for land categories was made both to incorpo-
rate existing practices and to provide a legal basis for the new regime.
Nevertheless, legal cases were started to reverse confiscations of
wagqfs, which were sometimes successful, but the Ottomans continued
to carry through their efforts to strengthen their hold on wagf posses-
sions and their revenues, as part of a policy to control and centralize
the revenues from agricultural lands and tap off the resources gener-
ated by waqfs.”

Ibn Nujaym was one of the main legal authorities for later Egyp-
tian and Syrian scholars, although the latter did not unanimously
take over his theories. Although the reorganization of the land and
waqf regime in Syria by the Ottoman conquerors was similar to that
in Egypt, there was no Syrian ‘Ibn Nujaym’. In Syria, too, the status
of wagqfs was scrutinized, most agricultural lands were turned into mirt
land, the administration of waqfs was centralized, and taxes were
imposed on wagfs except the major complexes, such as the Awqaf al-
Haramayn, the Umayyad Mosque, and the Lala Mustafa waqgf. After
the conquest of Damascus, Selim summoned the trustees of waqfs to
present their documents. If they were authentic, then the wagf was to
be respected. The function of kashif was abolished, but several levies
were collected from the nazirs of waqfs, which made them reluctant
to show their documents. Al-Nu‘aymi was requested to hand over his
inventory of wagfs in Damascus, which he refused to do.** The main
proponent of Ibn Nujaym’s approach in Syria was the Hanafite mufti
of Damascus ‘Ala al-Din al-Haskafi (1616-1677), whose opinions re-
mained an important reference.”

% Johansen (1988), pp. 88-93, 98; Afifi, pp. 47-53.
* Tbn Talan (1381/1962), vol. 2, pp. 37, 63, 73, 74.
% Cuno (1993); Bakhit, pp. 143-4; ‘Ulabi, Dimashg..., pp. 222-5.
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Although measures were taken to enhance the uniformity of the
legal and administrative frameworks in regard to land tenure and
wagqfs, regional discrepancies continued to exist. In fact, the Ottoman
legal system was flexible enough to allow a dialectic between local
practices and centralized measures. This duality of the system is re-
flected in the structure of the ulama hierarchy, in which the gadis
were the representative of the imperial system and the predominant
authority in the domain of centralized legislation, while the muftis
were mostly selected from among the local ulama. The latter usually
had their education in local or regional institutions and from local
sheykhs and were thus versed in the local tradition of jurisprudence.
Especially the Shafiite scholars still mainly went to Cairo instead of
Istanbul to complete their education. The interaction between local
and imperial ulama was probably one of the mechanisms with which
the flexibility of the Ottoman judiciary was preserved. With the insti-
tutionalization of the office of mufti the importance of fatwas in-
creased as a medium to discuss new rules or ancient practices, vari-
ants from theoretical principles or traditional customs. Of course, the
fatwas were never detached from the framework of other legal texts,
but they represented, so to speak, the interface between rules and
practices, between traditions and transformation. Fatwa collections
derived their authority from other legal texts and the reputation of
the mufti within scholarly circles, and in turn they acquired the status
of legal handbooks, especially regarding issues which were not dealt
with in older figh-texts or compendia, or which concerned adminis-
trative practices introduced by the secular government.*

Still more research is required before we can give a full evaluation
of the revision of the land regime in Syria after the Ottoman con-
quest, although the above shows that efforts were made to systema-
tize and harmonize administrative and juridical concepts to lay the
foundation for future government. As far as waqfs are concerned, the
outline above makes it clear that the state aimed to incorporate the
wagf system into its administrative structure to maximize its control
of wagfs as a source of revenues and part of the religious infrastruc-
ture. For the ulama it was important to stress the sacrosanct status of
wagqfs and the preservation of the system of waqfs, which provided
them with their institutional and financial support, apart from the
necessity to guard the coherence of the legal framework. We have

% Gerber (1994), pp. 79-80, 85-6; al-‘Imad, p. 179; Schacht, p. 74.
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seen in chapter one how the fatwa text of al-Ramli reflected the effort
to reconcile the categories of the legal tradition with some adminis-
trative practices in the field of waqf. Moreover, al-Ramli discusses
regional variations of wagf rules in order to evaluate their validity
compared with the sacred law. However, the centralizing tendencies
can also be perceived in fatwa texts. As an example, we will now
briefly turn to a fatwa-collection which illustrates the way in which
the measures taken by the Porte found their way to the corpus of
legal texts. We have chosen the collection of Hamid al-‘Imadi, who
was the Hanafite mufti of Damascus from 1725 until 1742 or 1758,
and whose fatwas were later collected and recorded by Ibn ‘Abidin.*’

The fatwa-collection of Hamid Efendi al-‘Imadi, the mufti of Da-
mascus, is different from al-Ramli’s text in that it is a little more
systematic—perhaps the work of editor Ibn ‘Abidin—and has more
attention for general rules. Al-Ramli is one of the main sources for al-
‘Imadi, next to al-Tarabulusi, al-Khassaf and Ibn Nujaym. Since in
most cases his opinions do not essentially differ from those of al-
Ramli, we will confine ourselves here to a few main points.

a. Al-‘Imadi allows the two types of ustibdal, on the basis of Abu
Yusuf, al-Ramli and others. However, al-‘Imadi also refers to the
exposé of Abti Su‘ad of 1544, concerning the prohibition of ustibdal
except with the permission of the sultan.®

b. Waqfs of money are permitted, according to the mufti of the
Porte, ‘Ali Efendi.*

c. A separate discussion is dedicated to the waqfs of ‘kings’ and
‘emirs’, which consist of lands of the bayt al-mal and which are classi-
fied as a separate category, not subjected to normal conditions. Ac-
cording to al-‘Imadi the ulama all agreed that these waqfs were not
‘real’ waqfs (awqaf hagiqiyya) but irsadat, from which idle ulama prof-
ited.*

d. In the Fatawa al-Hamidiypa we find the concept of marsad, a
deposit on the waqf to cover the expenses for the required repairs
and investments. A marsad can be built up by the regular payment of
part of the rent as igtita‘, but it can also consist of a debt on the wagf
to the trustee, if he has spent his own money to carry out repairs. If
the possibility of a marsad is not stipulated by the founder, the permis-

% Seikaly; Gerber (1994), pp. 83-4; Schatkowski-Schilcher, p. 119.
% Al-‘Imadi, pp. 133-4.

© Id., p. 139.
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sion of the gadi is required. According to al-‘Imadi opinions on this
issue diverged between the previous scholars and his contemporar-
ies."

e. A lease contract (yara) concluded in accordance with the ar al-
mithl should not be annulled when the market value of the object
increases due to a rise in land prices, except when the difference
becomes more than one-half of the rent. Opinions on this varied.*

f. Several cases are mentioned of mashadd al-masaka lands, the ex-
ploiter of which has the right to plant and to cede his rights to a
tenant.*

g. If a founder stipulates that a waqf may not be rented for more
than one year, but no tenant can be found, the qadi is allowed to
offer it for lease for a longer period.

h. Preferably the revenues of a waqf within a fimar are collected
directly by the trustee and not through the intervention of the timar-
holder.**

1. According to some, a faragh of functions for money is not allowed
and is seen as a form of bribe (rishwa). Abu al-Su‘td said that in some
cases substitution (istinaba) is permissible, for a teacher or a mufti, for
instance, if a legitimate excuse is provided and the substitute is
equally competent.®’

In al-‘Imadi’s text the centralizing efforts by the state are clearly
visible, in the form of references to Abu al-Su‘dd and imperial de-
crees. In practice, the centralizing efforts by the state were especially
focused on the office of the qadi, which as we have seen above, was
tightly anchored in the imperial bureaucratic hierarchy. In the main
cities of the empire the qadi became the main representative of the
Ottoman state, responsible for enforcing state directives, taking over
responsibilities delegated to him by the sultan, and acting as an inter-
mediary between the population and the central authorities. The
position of the gadi was not only strengthened by his significant role
in the mechanisms of state power. In the disussion of the anonymous
treatise on ustibdal and yara, in chapter one, we have seen how the
legal debates in the Hanafite legal tradition also emphasized the au-
thoritative status of the qadi. The treatise was written, like the com-

! 1d., p. 227, 223, 257-8.
“ 1d., pp. 261-2.
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* 1d., pp. 203-4.
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pendium of al-Tarabulusi, with a twofold aim: to allow a measure of
freedom which would make the administration of wagfs more flexible
and which would give administrators the opportunity to cope with
changing economic conditions, while at the same time condemning
unrestrained freedom and arbitrariness, which threatened the system
of waqfs. The increasing divergence of opinions among scholars and
the increasing difficulty of deriving new regulations from the ancient
Jurists naturally led to the strengthening of the position of the qadi, as
the one who should interpret circumstances and guard the prosperity
of waqfs, evidently within the limits of the legal framework. This
framework was developed by an increasingly institutionalized body of
scholars, who wrote fatwas and treatises to discuss the relation be-
tween theory and practice, ultimately supporting the more and more
prominent role of the gadi. It may be that one of the incentives for
the Ottoman authorities to centralize and institutionalize the legal
apparatus was to prevent the divergence of opinions among jurists
from paralysing the administration. The position of the qadi and the
mufti were formalized within the state apparatus partly to reinforce
the cohesion of the scholarly debate, to put it under state surveillance
and to direct it at practical requirements.

Conclusions

If we consider the measures taken by the Ottoman authorities to
systematize the administration of waqfs, we can make several obser-
vations. The process directed at the refining and structuring of the
field of waqf, which had already become visible under the Ayyubids
and the Mamluks, was continued. It was fostered especially by force-
ful state interference to reform the Mamluk system and to strengthen
state control of the practice and legal framework of waqfs. With the
incorporation of the ulama hierarchy into the state apparatus, the
authorities were more capable than before to influence the legal de-
bate and to attune administrative measures and policies to concepts
of the sacred law. This was one of the bases of Ottoman power in
general, and in the field of waqf more specifically. Imperial wagfs
buttressed the ideological claims of the Ottoman dynasty, while the
religious and scholarly infrastructure was reorganized to accommo-
date the requirements of the state bureaucracy; the legal debate was,
so to speak, ‘institutionalized’ within the framework of the state, in
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order to enhance the uniformity of the law and to strengthen state
control of regional customs. It seems that by the end of the 16th
century the state had taken almost total control of the field of waqgf.
Therefore, it is possible in this period to speak of the institution of
wagf as an instrument of state policies, rather than as a mechanism
utilized by sultans and emirs in their continuous struggles for power,
as part of a more-or-less loosely structured ruling elite. In the next
chapter we shall discuss the impact of this systematization of the field
of waqf on the relation between the imperial administration and the
city of Damascus.



CHAPTER FOUR
LOCAL GROUPS

In the previous chapter we have discussed the organization of the
field of waqgf in the Ottoman Empire on the imperial level and the
role and interests of the state. The efforts to reform the system of
waqfs was primarily inspired by the wish to centralize the supervision
and control of waqfs, both the newly founded endowments and the
complexes inherited from the Mamluks. Evidently, the measures
taken by the central authorities had to be enforced in the provinces;
in fact, they were to some extent intended to foster the integration of
the provinces, with their local administrative diversities, into the ad-
ministrative system of the empire. This implied that the Porte had to
deal with local groups representing sometimes complicated sets of
interests. It is even justified to say that the almost continual tension
between Istanbul and the provincial elites was at the core of Ottoman
policy and administration. In this chapter we shall examine how the
centrally organized field of waqf was used by the central authorities
to structure networks in Damascus, in order to control the system of
waqfs, to enhance their grip on local groups and to support policies
directed at economic development. We will focus on two categories
of officials who played a crucial role in the interaction between Istan-
bul and Damascus, and who, moreover, assumed a significant task in
regard to the field of waqf: the ulama and the governors. Of course,
these two categories do not represent all participants in the field of
waqf; merchants and aghas, for instance, were also involved, as
founders or trustees. Their position is not the same as that of the
ulama and the governors, however, if the size of the waqfs and waqf
complexes are taken into consideration. Apart from this quantitative
argument, the position of the ulama and governors in the Ottoman
bureaucracy allowed them to use the power mechanisms connected
with the state apparatus and with the local networks to exert influ-
ence on the local field of waqf. As a result of their official status, their
activities with regard to waqfs can be directly related to power strug-
gles which transcended personal or group interests and touched upon
the interests of the state. First, an outline will be given of the role of
the ulama concerning the administration of waqfs and the function of
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waqfs in the structuring of ulama networks; then the significance of
the waqfs founded by governors of the province of Damascus in the
Ottoman period will be discussed, as part of policies aimed at eco-
nomic revivification and as part of the administrative links between
the Porte and Damascus.

Functions

It has been observed that, contrary to the view of diminishing central
control in the Ottoman provinces, the ties between the Damascene
ulama and Istanbul were in fact strengthened in the course of the
18th century, in spite of the prominent role played by some locally
based families within the ulama elite. In certain periods a number of
local families acquired quasi-monopolies over certain functions in the
juridical apparatus and educational institutions, such as those of
mufti (‘Imadis, Muradis), khatib of the Umayyad Mosque (Ustuwanis,
Muhasinis, Maninis), na%h qadi (Bakris, Ayyubis, Muhasinis) or
teacher at the Sulaymaniyya, a function that was usually held by the
Hanafite mufti. According to Voll, although these families had a firm
power base in Damascus, they increasingly exploited their relations
with Istanbul to solidify their position. Efforts at advancement as a
rule included trips to the imperial capital, to establish ties with
prominent ulama, viziers and influential notables, and to study and
teach at prestigious madrasas. These relations were often strengthened
by visits of magistrates from Istanbul to Damascus, often on their
way to the holy places. The intertwinement of the ulama networks in
Istanbul and Damascus went so far that shifts in the power balance in
the capital, resulting for instance in the removal of a shaykh al-islam,
could have far-reaching repercussions for appointments in Damas-
cus, while, conversely, pressures from Damascus could sometimes
secure the appointment of local candidates at the expense of those
favoured by the Porte.'

The official representative of Ottoman authority among the ulama
in Damascus was the chief qadi, or gadi al-Sham, who was appointed
directly by the central authorities, after 1703 for a maximum period
of one year. This office was one of the most prestigious in the empire,

' For the functioning of ulama networks in Damascus, see Schatkowski-Schilcher,
pp. 116-123; and Voll.
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since Damascus ranked fifth in the list of most important cities, and
it could be a stepping stone to higher judicial posts or even the post
of shaykh al-islam. The chief qadi headed the main Shari‘a court, the
Mahkama al-Kubra (after 1753 the Mahkamat al-Bab), with his per-
sonal deputy, and supervised the body of na’b qadis attached to the
five courts in the city-quarters, al-Midan, al-Salihiyya, al-‘Awniyya,
al-Bab, and al-Sinaniyya. His office belonged to the imperial circuit
of appointments, which could not be influenced by pressures from
local notables or ulama, and because of his short term of office, he
was unable to build up strong ties with the local elite. Damascene
scholars could enter this circuit mainly by migrating to Istanbul and
acquiring teaching posts at the madrasas there. Only in two instances
did a scholar who originally came from Damascus become ¢ad: al-
Sham.*

The Ottoman office of chief-qadi differed from that under the
Mamluks in several respects. Firstly, the office could only be assigned
to a Hanafite scholar who had received his education at one of the
state-sponsored institutions. When Sultan Selim entered Damascus in
1516, he was warmly welcomed by qadi Wali al-Din al-Farfir, who
succeeded in winning the sultan’s favour. However, al-Farfur was a
Shafiite and he could only be maintained in office if he was prepared
to change his madhhab. This he subsequently agreed to do, and he
became the first Ottoman chief-qadi of Damascus.” Secondly, at least
in the initial period, the circuit for ulama acting as chief-qadis was
dominated by Turks, who obviously had the closest relationship with
the new regime. It should be noted that the transition to the new
regulations did not go smoothly. Objections were raised especially to
the new predominance of the Hanafite law-school.

The second important function was that of Hanafite mufti of Da-
mascus. Under the Mamluks the function of mufti was not part of the
official hierarchy, but under the Ottomans it was fully incorporated
into the state apparatus. The mufti was normally appointed for life
and was thus able to develop ties with the local elite. Normally the
office of mufti was combined with the professorship of al-Sulay-
maniyya and the supervision of the body of madrasa-teachers. After
the Ottoman conquest of Damascus in 1516 the majority of the

? Rafeq (1966), p. 44; al-Budayri, pp. 177-8.

* Al-Farfur was reputed to be rich and corrupt and was discharged in 1529; he
died as a prisoner in the Citadel in 1530; Bakhit, p. 127.

* “Ulabi, pp. 222-5; ‘Imad, p. 152.



LOCAL GROUPS 121

muftis had been sent directly from Istanbul, but from approximately
1629 onwards the number of appointees originating from Damascus
increased sharply. From that year onwards almost all muftis were
taken from local families, an indication that the function became the
object of local power struggles, rather than the Porte’s bureaucratic
policies. This is confirmed by the ascendancy of the Damascene
‘Imadi family, who held the office, combined with the professorship
of al-Sulaymaniyya, during the greater part of the 17th century.’

The third prominent Ottoman official was the khatib of the Umay-
yad Mosque, whose functions were rather ceremonial, but who nev-
ertheless had a high official status, as the Ottoman assignee in the
main religious institution of the city. As in the case of the mufti, in
the course of time this function became monopolized by Damascenes
and by certain families. This also applied to the function of nagib al-
ashraf, or leader of the group of descendants of the Prophet. The
function was initially combined with that of nazir of the Madrasa al-
Qaymariyya, and later the naqib acted as general supervisor of
schools and mosques. Other functions, such as teachers, na’ib qadis
and katib at the courts, were as a rule filled by local ulama. Their
nominations were usually presented to the skaykh al-islam by the chief
gadi and subsequently officially ratified.’

This hierarchy of offices indicates the existence of two circuits, one
covering the empire as a whole, with Istanbul at its centre, and the
other confined to Damascus, but influenced by the interaction of the
ulama network with the imperial capital.

In the next section we shall discuss a selection of ulama careers in
the 17th and 18th centuries, which are illustrative of the mechanisms
involved in the system of appointments, the mobility of the ulama,
the interrelationship between the two circuits and the struggles to
obtain the most prestigious posts.

Ulama careers

If one looks for patterns in the ulama careers in the 17th and 18th
centuries, some observations can be made. Firstly, as in the Mamluk
period, there is a high degree of mobility among the ulama, both to
acquire knowledge and to enhance career opportunities. Not surpris-

> Bakhit, pp. 132-3; al-Muradi (1988), pp. 3, 36.
° Bakhit, p. 186; Schatkowski-Schilcher, pp. 114-131; Rafeq (1966), p. 50.
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ingly, the centre of attraction shifted from Cairo to Istanbul, where
the elite corps of the ulama was shaped by the system of madrasas and
by the networks surrounding the imperial palace and the shaykh al-
islam. Some scholars from Jerusalem and the majority of Shafiite
ulama, however, still tended to prefer Cairo as a centre of scholar-
ship. It is remarkable that two circuits seem to have existed which
were virtually separated from each other: the circuit of the qadis,
which was completely controlled by Istanbul and which depended
solely on the bureaucratic policies and networks of the imperial capi-
tal; and the local circuits, where ulama competed for teaching posts
and official functions in their city, such as those of mufti, khatib,
administrator of waqfs, na’th qadi, naqib al-ashraf and others. There
does not seem to have been an intermediate circuit, covering the
Syrian regions or even the province of Damascus. A scholar could go
to Istanbul and try his luck, but if he failed to be incorporated into
the imperial circuit, he would normally return to his home town and
aspire to one of the ‘local’ functions. There also seems to have been
less influx of scholars to Damascus than previously, a tendency which
reflects the diminishing of mobility within the regional network. It is
difficult to say if this was the result of a deliberate policy of the Porte,
but one of the consequences was that strong local factions of ulama
developed, which sometimes succeeded in monopolizing certain
functions.

Secondly, the family was the most important framework for the
transfer of positions within the local circuit from one generation to
the next. In the course of time some families belonging to the wealthy
classes of Damascus established vested interests in the ulama network
and succeeded in investing these interests with a semi-official status.
Thus, the ‘Imadis and later the Muradis obtained a quasi-monopoly
over the function of mufti, while the Muhasinis, Ustuwanis and
Maninis held on firmly to the post of khatib of the Umayyad Mosque
and others to those of na’ib or ra’ts al-kuttab in the courts. There is no
indication, however, that these families formed a coherent ‘bourgeoi-
sie’ defending local interests against a state threatening to encroach
upon their domains. They rather seem to have been factions that
competed for functions and ultimately were dependent on decisions
taken in Istanbul. It is remarkable that of the efforts to enforce ‘local’
nominations, none of the cases mentioned seems to have succeeded.
It is remarkable, too, that an appeal to the hereditary nature of some
offices could in some cases be effective. This becomes less surprising,
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of course, if one takes into account that family ties had become one
of the main mechanisms for the transfer of functions in Istanbul as
well.

The hereditary transmission of functions was not confined to the
large families that had vested interests in official and semi-official
functions. The lesser ulama, too, often acquired their functions by
way of faragh within the family. In some instances these transfers
would be regulated by the wagf-deed, in which the tawliya or teaching
posts could be ceded to descendants of the founder or of a certain
scholar. In this way, the perpetuation of a certain family tradition
could be secured or at least fostered. In many cases the positions
would be handed down from father to son, from one brother to
another, from uncle onto nephew, etc. These transfers would then be
sanctioned by the gadi, sometimes with a ‘sultanic endorsement’, or
bar@’a sultaniyya. For a scholar at the outset of his career the inherited
function would often only give him a foothold in the system, enabling
him to start the scramble for other posts. He would eventually build
up his own cluster of functions, which would again fall apart by
transfers to his sons, or by a redistribution of functions by the qadi.
This undulating pattern can be perceived in the case of the Hanbalite
qadi ‘Abd al-Hayy , who was a teacher at the Madrasa al-Tankiziyya
and held one-half of the post of imam at the Umayyad Mosque, and
during his lifetime gathered more than thirty-five functions, varying
from tawliyas to teaching posts. After his death in 1717 these were
redistributed by the Hanafite chief qadi to a large number of per-
sons.” Although inheritance played a large role in the reproduction of
the ulama network, it never resulted in a closed system beyond the
control of the central authorities.

Thirdly, in the 18th century it was normal practice, partly due to
the inheritance of functions, that positions were shared between two
or more scholars, dividing them up into parts of one-half, one-third,
one-fourthth, or even one- twelfth. Scholars would thus build up
clusters of partial functions, which together would provide them with
a sufficient income. This could involve important functions, such as
the tawliya of large waqf complexes, the ri’asat al-mu’adhdhinin (head of
the muezzins) or al-muwaqqitin (time watchers) of the Umayyad
Mosque, etc., but also lesser functions. In 1718 sheykh Yahya al-
Hijazi was appointed to the following functions, among others: one-

7 Swllat, vol. 34 and 36 (1130), passim; Ibn Kannan (1994), pp. 287.
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third nazar (supervision of the waqfs of ‘Abd al-Rahman al-Qintar,
one-half gar’ (reciter of the Qur’an), one-sixth imam of the al-Qal‘i
Mosque, one-third imam of the ‘Atiya Mosque, one-third tawliya of
the same mosque, one-third tawliya of the al-Qal‘i Mosque, gar’ in
the same mosque and nazir of the ‘Atiya Mosque. He received these
functions through farggh from his uncle. His father received a similar
cluster of partial functions which he subsequently ceded to his son,
together with a yearly allowance of wheat from a certain village by
his. At the same time Yahya ceded the functions he had received
from his uncle to his nephew.? This transfer of partial functions could
also involve imams of small mosques, reciters, khatibs, farrashs, etc.
The case of the Hijazis suggests that functions circulated between
scholars through the system of faragh, with some financial compensa-
tion.

Fourthly, the career patterns of the ulama show a complex interac-
tion between local forces in Damascus and the central authorities in
Istanbul. It is clear that Damascene scholars could greatly enhance
their opportunities by penetrating the networks in Istanbul, to estab-
lish relations with notables and prominent ulama, using petitions or
intermediaries to advocate their case. Evidently, the wealthy ulama
families had a considerable advantage over others, since they were
able to pay for services, or to create channels between the networks
of scholars and those of traders and brokers. As a family, they were
capable of upholding their patronage contacts in Istanbul over sev-
eral generations. An example is the case of Isma‘il al-Muhasini (born
1611) who came from a Damascene family of ulama and wealthy
merchants. He himself reflected this duality, since he went into trade,
besides becoming Ahatib and imam of the Umayyad Mosque and
teacher at al-Jawhariyya. After the death of nagib al-ashraf Mu-
hammad ibn Hamza in 1674 he received the tawliya and professor-
ship of the Madrasa al-Taqwiyya, after having sent letters to the
shaykh al-islam and Ibrahim Pasha, the governor of Egypt and Syria.
After his death in 1691 the office of khatib of the Umayyad Mosque
was temporarily taken from the Muhasini family in favour of Isma‘il
al-Ha’ik and Mustafa al-Ustuwani. In 1713 his grandson, Sulayman
al-Muhasini again became khatib and teacher at al-Salimiyya in al-
Salihiyya, after his father had travelled to Istanbul, had befriended
the shaykh al-islam and had complained that these functions had of old

8 Swllat, 1 rajab 1130, 36/31/46; id., 1 rajab 1130, 36/31/47; id., 8 shawwal 1130,
36/59/122; id., 8 shawwal 1130 36/59/123; id., 8 shawwal 1130, 36/60/125.
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been the prerogative of his family. His father harboured an enmity
towards the great scholar al-Nabulusi, who had held the professor-
ship until then, because of a conflict during the latter’s term as mufti
of Damascus. Sulayman was appointed at al-Salimiyya for a few days
only, after which al-Nabulusi was reinstated.® Of course, close con-
nections with Istanbul could also have the reverse effects. Ulama who
enjoyed the protection of the shaykh al-islam could lose their position
when their patron fell into disgrace and was deposed. The effects of
such a crisis could be far-reaching for the ulama in the provinces. A
famous case was that of Nasth Pasha, who was the first governor of
Damascus to retain his office for several years (1708-1714).
Apparently he was a protegé of the shaykh al-islam of Istanbul, and
when the latter was substituted by a new one the governor was de-
posed and even decapitated. Subsequently the faction supporting the
governor in Damascus was rounded up and their possessions were
confiscated. Among them was As‘ad al-Bakri, who was na’%ib qadi,
qadi of Jerusalem and trustee of several waqfs, from whom a sum of
190 kis was demanded, which had been given to him by the adjutant
of the previous shaykh al-islam and his deputy in Ba‘albakk. Eventually
the amount was acquitted. Ibn Kannan ascribes the rivalry between
Sulayman al-Muhasini and ‘Abd al-Ghani al-Nabulusi in 1713 over
the professorship of al-Salimiyya to the friendship of al-Muhasini’s
father with the shaykh al-islam; apart from this, the Muhasinis were
apparently associated with the political faction of Nasuh Pasha. Al-
Nabulusi, who had been discharged by the governor, was reap-
pointed by the new shaykh al-islam, afier the fall of Nasuh Pasha.
Later, the trustee of the Salimiyya in al-Salihiyya, a wealthy agha,
was hanged on the accusation that he was holding back money of
Nasuh Pasha."

Another factor of pivotal importance in these networks were the
governors, who tried to secure the cooperation of scholars by found-
ing waqfs for them or by using them as representatives to conclude
real-estate transactions. In certain circumstances the ulama could
block efforts to levy money from the population, but, vice versa, some-
times the governor succeeded in directing the wrath of the people
against the ulama. There are some examples of governors attempting
to interfere with ulama appointments, but there is no evidence that
this occurred on a regular scale. Scholars could join the retinue of

¢ Al-Muradi (1301), vol. 1, pp. 250-4; Schatkowski-Schilcher, p. 184.
' Ibn Kannan (1994), pp. 209-213, 219, 221, 223, 233-4.
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pashas hoping to profit from their ascendancy, but this could evi-
dently also lead to failure. If ulama were punished or deposed by
pashas they could appeal to the shaykh al-islam to have themselves
rehabilitated. In 1706, for instance, As‘ad al-Bakri was exiled to
Sayda, together with Isma‘il al-Muhasini, the imam of the Umayyad
Mosque, for criticizing the efforts by governor Sulayman Pasha al-
Baltaji to conclude a loan from the Damascene merchants on behalf
of the sultan, which was, according to them, tantamount to oppres-
sion. After a year they were pardoned by the sultan and received a
warm welcome from the Damascene population." Another example
was ‘Abd al-Rahman al-Qari, who was born into a rich notable
family in Damascus in 1661. He joined the retinue of governor Rajab
Pasha (1717-8) and obtained a high position. The governor dismissed
mufti Muhammad Ibrahim al-‘Imadi, nominated al-Qari in his stead
and asked for a confirmation from Istanbul. The decree was read in
the presence of the Damascene notables and al-‘Imadi was ordered
to leave Damascus. Al-‘Imadi warned Rajab Pasha, however, that it
would be wiser to pardon him, since a decree ordering his reinstate-
ment would arrive soon. The governor held on to his decision, but
after protests of the Damascene population he changed the sentence
into house arrest. After a few days a decree arrived pardoning al-
‘Imadi and restoring him to the office of mufti. Al-Qari also held the
office of na’ib of al-Bab and administrator of the Madrasa al-
Zahiriyya."”

Conversely, the pashas could mobilize the support of ulama when
their position was jeopardized by political intrigues by local factions
or enemies in the capital. Ulama, especially chief qadis, were to some
extent considered as a check on the power of the governors, who
sometimes reported to the Porte on their behaviour, and it was im-
portant for secular authorities in the province to have sufficient sup-
port within the ulama network to use it for their interests. Mufti
Khalil al-Bakr al-Siddiqj, for instance, led a revolt against the muta-
sallim (the adjutant of the governor) in 1724. However, sometimes the
governors succeeded in diverting popular anger against the ulama,
especially in the case of price increases and scarcity of food."

" Al-Muradi (1301), vol. 1, pp. 223-4; Ibn Kannan (1994), pp. 221, 223, 261,
Schatkowski-Schilcher, p. 158.

2 Al-Muradi (1301), vol. 2, pp. 281-5; id. (1408), pp. 99-100.

'* Al-Budayri, pp. 41, 47, 49, 50, 63, 81; al-Muradi (1301), vol 3, pp. 279-287; see
also Rafeq (1966), pp.149-151, 162, 164,-5, 168.
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Finally, the network of scholars was partially centred around the
sheykhs of sufi orders, especially the Qadiriyya, the Nagshbandiyya
and the Khalwatiyya. Sheykhs pertaining to one or more of these
orders were usually esteemed for their piety and could hold impor-
tant positions. The centre of the Qadiriyya was the zawiya of sheykh
al-Kaylani in Hamabh, that of the Nagshbandiyya in the Muradiyya
Mosque in al-Suwayqa and that of the Khalwatiyya in the Bardbey
Mosque. There does not seem to have been a centralized framework
of the sufi network and their waqfs, such as al-Sumaysatiyya had
been in the Mamluk period. As has been shown in chapter three,
however, at least some of the orders received immaterial and material
support from the Ottoman authorities."

Schools and nstitutions

In his survey of ceremonial processions Ibn Kannan mentions as the
four main schools in Damascus al-Sulaymaniyya, al-Nuriyya, al-
Zahiriyya and al-Salimiyya, together with the Qubbat al-Nasr in the
Umayyad Mosque.” Not surprisingly these schools are the main
foundations made by sultans in three subsequent eras, the Ayyubids,
the Mamluks and the Ottomans. These institutions, but especially
the Ottoman Sulaymaniyya, formed the pinnacle of the educational
system in Damascus and simultaneously the intellectual symbol of
Ottoman authority. In the years after the foundation of the two
Ottoman institutions in the 16th century, few madrasas were built,
even in periods when general construction activity was revived. In
the 18th century, however, some new schools were erected, especially
by the governors of the ‘Azm family. It was not uncommon, moreo-
ver, that governors endowed the madrasas and their teachers and
students with sums of money. In 1710, for instance, Nasih Pasha
distributed the revenues of the village Bala among schools, students
and imams, and in 1712 and 1713 he gave twenty £is to the poor, the
teachers, the imams and the khatibs."

In this section five institutions will be discussed, the foundations of
Darwish Pasha and Kujak Pasha, the two madrasas built by the ‘Azms
in the 18th century and al-Sumaysatiyya, which was, of course, much

'* Tbn Kannan (1994), p. 25.
5 1d. (1990), vol. 2, p. 351.
1% 1d. (1994), pp. 166-7, 195-6, 204.
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older. We shall describe the foundations in some detail, since they
illustrate not only the nature of this type of waqf, but also the way in
which wagfs were used by governors to establish relations with the
ulama.

a. The foundation of Darwish Pasha (1571/4) will be mentioned
below in this chapter. It included appointments of a Hanafite and a
Shafiite teacher, Isma‘il al-Nabulusi and Hasan al-Birtni. The posts
were explicitly designated to the Nabulusi family and later went to
the descendants of Isma‘il, ‘Abd al-Ghani al-Nabulusi and Isma‘il
ibn ‘Abd al-Ghani."”

b. In 1635 Kujak Pasha, who had been governor of Damascus in
1629 and 1632, founded the ‘Asali Mosque and takiyya near the
Qubbat al-Hajj in the village of al-Qadam outside Damascus. He
endowed the mosque with several villages in the environment of
Sayda and Ba‘albakk, and included a fountain, a stipend for the
recitation of sixty chapters of the Qur’an in the Umayyad Mosque
and a sum for the poor of the holy places. It was allocated to Sheykh
Ahmad al-Hariri al-‘Asali, the sheykh of the Khalwatiyya Order in
Syria, who recieved one girsh a day."

c. The first ‘Azm governor who founded a school was Isma‘il
Pasha. In 1728 he built a madrasa in al-Khayyatin, which was later
endowed with supplementary waqfs by other members of the family,
notably his son As‘ad Pasha. His waqf of a gaysariypa included a
provision of 4 dirham daily for reciters of al-Bukhari. In 1749 he
endowed the school with a collection of books and some money for a
chief librarian. The collection consisted mainly of legal texts of the
most prominent scholars."

d. The second ‘Azm governor founding a school was Sulayman
Pasha, whose waqf deed dates from 1737. The building consists of
two floors with sixteen cells, a kitchen, a masjud and a library. The
waqf objects include seven houses or parts of houses, a bathhouse, a
bread-oven, a tannery, seven mills (in al-Salihiyya, Stuq al-Sartja, al-
Mazza, al-Marja), and twelve fields in eight hamlets near Damascus.
The teacher, Sheykh Muhammad al-Tadmuri, was to receive 15
dirham, Sheykh Ibrahim ibn ‘Abbas, the imam, sheykh of the reciters,
librarian, assistant teacher and reciter, was to obtain 26 dirham. Be-

17 Badran, pp. 376-7.

1# 1d., pp. 384-5; Ibn Kannan (1994), pp. 310, 484; see also AL: Awqaf al-marhiim
Kuwjak Ahmad Basha, and above, chapter four.

1" Al-Munajjad (1980); sinllat, 18 rabi‘ al-awwal 1166, 139/56/72.
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sides these two, salaries were to be paid to a cook, a cleaner, a
concierge and a water-carrier. Only unmarried pupils were to be be
admitted to the courses. They were to receive per day four ratl bread,
two ratl rice, soup on one day, half a mudd lentils on the other, and
one ratl meat. In the month of ramadan they will have some extra
butteroil and wheat. Provisions are made for oil for the lanterns and
two candles of two rail next to the mihrab.The allocation of the
rooms and the functions are reserved for the nazir. Later another
waqf was added, from which every student was to receive one girsh
and some extra food. Three qurish a day were to be paid for the
recitation of the Dala’il al-khayrat, an important sufi-text”; and two
more for recitation of the Qur’an, twice a month.” Some additional
wagfs were endowed by Sulayman’s daughter Amina, as we shall see
in the section on governors’ waqfs.

e. The Madrasa al-Sumaysatiyya was administered by the leader
of the Syrian sufis, the shaykh al-shuyakh, according to the arrange-
ments made by Nar al-Din al-Zanji, until 1421. Apparently the con-
vent’s importance diminished in the course of time, but at the close
of the 17th century it was granted a new lease of life by Ahmad ibn
‘Ali al-Manini, who took up residence there and turned it into a
school.”” Some documents from the court records indicate that in the
first half of the 18th century it still had considerable possessions. In
1722 a large waqgf was founded by a sharif which was partly desig-
nated for the Madrasa al-Sumaysatiyya, and which consisted of four
houses in Damascus and Duma, shares in two olive-presses, a soap
factory and twenty-six plantations (walnuts, olives, figs, grapes, mul-
berries) and two mashadd al-masakas. Part of the revenues are to be
allocated to the wife and descendants of the founder, and afterwards
to the school.” A lease contract from the same year concerns a
garden to be rented for a period of seven years for 1112 quriish, 25 of
which are to go to the Madrasa al-Sumaysatiyya.?* Apparently the
school had large possessions in and around Tripoli, as is shown by a
lease contract from 1712, which refers to a house, shares in two
villages and twenty-one plots of land. These are to be rented for three
years and four months for 400 guriish a year.”” Another lease contract

* See Brockelmann, vol. 2, p. 232.
% Id., pp. 266-269.
2 1d., p. 277.
Y Sijillat, end dha al-hijja 1134, 44/431/667.

* 1d., 23 rajab 1134, 44/369/582.
» 1d., 10 jumada al-ala 1124, 33/162/262.
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concerns a bathhouse in Mahalla al-Qabaqgabiyya, known as
Hammam al-Silsila al-Kabir, which was to be for one half in the
possession of the school. The sammam was to be rented for three years
for one girsh a day, which was four masart above the previous rent.
Half of the rent was to accrue to the school.® Finally, in 1718 Sheykh
Muhammad Sa‘di Efendi founded a wagf consisting of ten pieces of
land in al-Ghuta and part of a house for himself and his descendants,
and afterwards for the Awqaf Sadat al-Mu’adhdhinin (one half) and
the Khangah al-Sumaysatiyya (the other half). Two qurish are to be
allocated to the Great Mosque in Mecca, to be brought by the pil-
grimage caravan.”’

The examples given above show that governors were deeply in-
volved in the setting up of the religious infrastructure of Damascus.
They endowed properties for the benefit of certain sheykhs or ulama
families and they often gave precise instructions in regard to the
organization and curriculum of the school. Moreover, the waqf com-
plexes were often extensive and varied and, as the example of the
Sumaysatiyya shows, old waqf complexes could be revived by a new
impulse. The madrasa waqfs were clearly an important source of in-
come for the ulama. These were not only beneficiaries of this kind of
wagf, but were themselves active as founders, too, as we shall see in
the next section.

Waqfs and the ulama: the case of the Muradzs

The waqfs founded by the higher local ulama in the 18th century, as
far as can be deduced from the court records, roughly divide into two
types: one type concerns the waqfs to secure the preservation of
certain religious institutions, such as schools and the gathering places
of sufi orders; the second type consists of possessions endowed, in the
first instance, for the benefit of the families and descendants of the
founders. Both types show that the local ulema were active in all
kinds of real estate transactions, not only as trustees or nazirs, but also
as private persons, or, perhaps more accurately, as heads of family
households. Perhaps the clearest example of the way in which impor-
tant ulama used the waqgf mechanism to consolidate their position

* 1d., 18 rajab 1130, 36/23/30.
7 1d., 5 dhi al-hiyja 1130, 36/85/199.
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within the existing power structures is provided by the case of the
Muradi family.

The first member of the Muradi family who rose to prominence
was Muhammad Murad al-Muradi (1640-1719), who was born in
Bukhara, travelled to India, where he became a Nagshbandi, and
finally came to the Ottoman Empire. He performed the hayjj several
times and visited Egypt, Damascus and Baghdad. After a five-year
stay in Istanbul, where he gained the favour of the Ottoman authori-
ties, he finally settled in Damascus, with a malikana estate granted by
the government. In Damascus he founded two schools, the Muradiy-
ya (1696; near Bab al-Barid) and the Nagshbandiyya al-Barraniyya
(1696; in his own house in Suq al-Saruja).”® His son Muhammad
(1683-1755) was born in Istanbul and was selected to perform the
hajj in the name of the sultan, after which he became qadi of Me-
dina.? His son ‘Ali (Damascus, 1720-1770) also travelled between the
Hijaz, Istanbul and Damascus, and executed several functions, in-
cluding gadi of Jerusalem and teacher at the Sulaymaniyya. He was
the first Muradi to be appointed mufti of Damascus (1758).* He was
succeeded in his three functions by his brother Husayn (1725-1774)"
and a member of another branch of the family, ‘“Abdallah (d. 1798?),
who was also gadi of Jerusalem and who enjoyed the support of the
qadr al-‘askar in Istanbul (1775-6).** From 1778-1791 Muhammad ibn
‘Ali (1759-1791) acted as mufti and, for some time, as nazir of the
Umayyad Mosque and nagib al-ashraf of Damascus. He visited Istan-
bul in 1778.%

Following the example of their grandfather Muhammad, at least
several members of the Muradi family were active in the field of
wagf. The two types of waqgfs mentioned above are represented by
two wagqfs of ‘Ali al-Muradi: the endowment of a house for the
sheikhs of the Nagshbandiyya in Damascus, their leaders and the sufi
community, and afterwards for the Umayyad Mosque and the poor
(1761)**; and a waqf which is more appropriately a modification of a
previous large waqf, consisting of inherited possessions, especially
plantations, founded for the benefit of the Muradiyya school. A plot

% Al-Muradi (1988), pp. altf, ba; id. (1301), vol. 4., pp. 129-130.
# 1d. (1988), p. jim.
0 1d. (1988), pp. jim, 126-135; id. (1301), vol. 3, pp. 219-220.

! 1Id. (1988), pp. 135-6.

* 1d. (1988), pp. 142-3.

% Schatkowski-Schilcher, p. 119.

* Syilat, 9 shawal 1175, 164/284/448; also in al-Kariyya.
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of land is taken out of the waqf and reverted to milk status, in ex-
change for another plot of land and a silo, or bayika (1766), which are
included in the waqf. The transaction, which is accompanied by a
statement that the founder has stipulated the right of khal (adding to
the waqf) and #/rg (taking possessions out of the waqf) in his wagfiyya,
is not interpreted as ustibdal. It shows that the Muradiyya school had
become the nucleus of a waqf estate, probably receiving endowments
from several family members, and administered by sheykh ‘Ali.*
These two wagfs show the two main interests of ulama as far as the
founding of waqfs is concerned: firstly, the support for religious insti-
tutions to secure their preservation, and, moreover, the influence of
the family within the institution; and, secondly, the gathering of an
estate supporting the family economically, enhancing their status in
society and improving the opportunities of family members to ac-
quire official posts. Other wagfiypas indicate that waqfs by other
ulama follow the same pattern.®

A collection of documents with regard to the wagf possessions of
another mufti of the Muradi family, ‘Abdallah ibn Tahir, confirms
the idea that the gathering of real estate possessions by the ulama was
not an incidental activity, but a systematic one. In 1776 ‘Abdallah
converted a large complex of possessions into wagqf, including three
houses, plantations in the surroundings of Damascus (six plantations,
three mashadd al-masaka lands, four shares of plantations), for the ben-
efit of himself and his descendants and, afterwards, of the Madrasa
al-Muradiyya.” ‘Abdallah engaged in several other transactions (es-
pecially lease transactions), sometimes acting in his function as nazir
of the waqf of Sinan Pasha: a large lease contract (1776), signed for a
period of sixty years, shows that the two waqf estates had to some
extent become merged, since the possession of many plantations is
shared by both waqgfs.* Another large transaction concerns the faragh,
or transfer, of a mashadd al-masaka of part of the waqf of Sinan Pasha,
in favour of ‘Abdallah, for a sum of 10,000 gurish.** In 1783 ‘Abdal-
lah changed the conditions of his waqf to include the mother of his
son among the beneficiaries and to allocate 40 qurish annually to the

% 1d., 27 sha‘ban 1180, 173/48/77; also in al-Kuriyya.

* 1d., 16 jumada al-akhira 1164, 134/26/53; id., 10 rabi‘ al-awwal 1166, 139/169/
181; also in al-Kuriyya.

s AL: Mama‘a..., ff. 1-12, 9 sha‘ban 1190.

% 1d., f. 24-6, end shawwal 1190; id., fl. 29-31, end shawwal 1190.

* 1d., ff. 27-8, 5 sha‘ban 1190.
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holy mosques in Mecca and Medina, 20 qurish to Qur’an reciters in
the al-Agsa Mosque in Jerusalem and 40 qurish for recitations and
dhikrs (70,000 times (a ilak ila allah) for the soul of the founder.” In
1784 eight shares of plantations are bought for the waqf, and in 1791
a house is added and subsequently rented for a period of 45 years.*
From one of the documents it appears that the waqf of the
Muradiyya included the Khan al-Sultan near Bab al-Barid, which
was leased out by ‘Abdallah for a period of 45 years, from 1811
onwards, almost twenty years after the signing of the deed.” The
‘Abdallah documents show how a scholar acted at several levels to
secure his interests: as a founder of waqfs, for himself and his family,
as a nazir of his family’s waqfs, as a nazr of an important waqf
complex, and as an official. Remarkably, all transactions date from
the period when he was mufti of Damascus or later. It is not certain
whether he was a teacher at one of the Hanafite law-schools, too.
The first thing that strikes the observer in the career of the Mura-
dis is the long period in which they succeeded in monopolizing the
function of mufti (31 years between 1758-1791), with the katib of the
Umayyad Mosque the most important official with a long-term ap-
pointment. After the conquest of Syria, Sultan Selim reorganized the
ulama corps in Damascus according to the Ottoman bureaucratic
system, apparently to centralize the system of appointments and to
avoid the monopolization of functions. As has been argued above,
this reform was supported by the foundation of the Salimiyya and,
eventually, the Sulaymaniyya, which became the second core of the
ulama hierarchy after the Umayyad Mosque. Initially, the majority
of the muftis and teachers of the Sulaymaniyya had been scholars
coming directly from Istanbul. At first sight, the careers of the Mura-
dis seem to confirm the tendency to a shift in the power balance
between local and central forces. In fact, as the biographer Muham-
mad Khalil al-Muradi remarks, ‘Ali al-Muradi was especially chosen
by local notables and the governor for the office, in spite of resistance
from groups in al-Midan.”” The accumulation of waqf possessions
also suggests that the Muradis gave priority to the building of a
power base in Damascus. However, they seem to have had good
relations with the “Azm governors, and al-Midan was notorious for its

“1d., ff. 41-2, 14 jumada al-akhira 117?.

' 1d. ff. 48-51, 10 ramadan 1199; id., ff. 51-3, end dhi al-ga‘da 1206.
“ 1d., ff. 58-60, 7 rajab 1208.

# Al-Muradi (1988), pp. jim, 126-135; id. (1301), pp. 219-220.
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anti-Ottoman factions, so that the conclusion seems justified that in
contrast to the ‘Imadi family, the Muradis maintained strong ties
with power groups in Istanbul and that at least in some cases they
owed their appointment to patrons in the capital. It is noteworthy
that the first Muradi who settled in Damascus received malikana pos-
sessions there from the government. It seems, then, that the success
of the Muradis was not merely due to a strong local power base, or to
the intervention of the Porte only, but rather to a combination of a
local power base and a foothold in the central bureaucratic appara-
tus. Only this combination enabled them to supersede other powerful
local families and at the same time to preserve their influence in
Istanbul.

As yet, it is hard to assess how exemplary the case of the Muradis
was in 18th-century Syria, although their importance is beyond
doubt. Their case shows the opposite of the theory of ‘diminished
central control’: it supports the view that, on the contrary, central
control was strengthened by the co-optation of officials with strong
local roots and that the system was controlled by allowing loyal fami-
lies to build a power base in order to create a balance in local power
formations.

The ulama and the administration of wagqfs

So far in this chapter we have discussed the organization of the
network of ulama and its relations to waqfs and the state. The ques-
tion remains how the formal authority with regard to wagfs was
distributed and how the administration of the waqf system was or-
ganized. In this section we will not go into the legal aspects of this
question, which are treated in the next chapter, but confine ourselves
to the domain of administration.

In a sense waqf objects were part of the common properties of the
Muslim community, and although founding a waqf was essentially a
transaction concluded by individuals for specific persons or aims, we
have seen above that the state not only acquired interests in the
system of foundations, but also assumed certain responsibilities as
regards their administration. The responsibility for the maintenance
and preservation of waqf objects lay in the first instance with the
trustee, who was obliged to invest part of the revenues of the waqf to
cover expenses for its repair and to ensure a prosperous exploitation.
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He was checked by the qadi, who was invested with a general respon-
sibility as a representative of the community. The secular authorities
evidently had some responsibility too and it occurred with some
regularity that sultans or members of the imperial household donated
amounts of money for the restoration of buildings such as the Umay-
yad Mosque. Governors could also finance the restoration of waqf
objects or order the trustee to take care of neglected buildings, some-
times on the instigation of inhabitants of the quarter. As‘ad al-‘Azm,
for instance, gave orders to repair the Umayyad Mosque in 1749,
and to restore the Yalbugha and Yaghushiyya Mosques.* There are
several cases recorded of trustees who were thrown into prison as a
punishment for their negligence in this respect. As we have seen
above, the secular authorities could also be involved in the reorgani-
zation of the financial budget of waqfs and the expenses for person-
nel, especially in the case of schools and mosques.

Officially, the main supervisor of the Damascene foundations was
the Hanafite chief qadi, whose task it was to order the inspection of
buildings, usually with the help of a group of notables and a mi*
marbashz, or chief architect. To this end he issued official warrants
which normally resulted in an order for restorations to be made. In
1718, for instance, a group of ulama and notables came together with
the wakil of the waqfs of the Umayyad Mosque to give a formal order
for restorations to be carried out on the building, such as painting of
the columns, plastering the walls, repairing the mosaics and Qur’an
quotations, the brass on the doors, the tiles near the Bab Jayrin, etc.
The expenses were to be advanced by the trustee himself, since there
was not sufficient capital in the waqgf. Afterwards, the costs were to be
refunded from the remainder of the waqf revenues after payment of
the regular expenses and salaries, in the form of an igtita‘, or deposit.
Similar endorsements were given for smaller mosques, especially
when the trustee asked permission to borrow the required amount
from the waqf.¥

A second duty of the qadi was to supervise the appointment of
teachers, trustees, imams, khatibs and other waqf personnel. The
functionaries of the larger waqfs were appointed by sultanic patent
(bard@’a sultaniyya) from Istanbul, on the recommendation of the gadi,
those of the minor waqfs by a bara’a from the qadi himself. He also
supervised legal transactions with regard to waqfs, heard in cases of

* Al-Budayri, pp. 145, 189; Ibn Kannan (1994), p. 281.
¥ Syillat, 19 rabi® al-awwal 1130, 36/14/16; id., 2 rgjab 1130, 36/25bis/?.
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complaints by beneficiaries or other interested parties and could or-
der a reassessment of the value or rents of specific waqgf objects by an
assessor (kashshaf). If cases were too complicated they were delegated
to Istanbul to be decided by sultanic decree (amr sultani). As far as the
schools were concerned, the qadi had to cooperate with the mufti,
who, at least in the 18th century, acted as the supervisor of the body
of teachers.

Apart from waqfs founded by individuals, often administered by
descendants of the founder, there existed several large waqgf com-
plexes in Damascus, which had either grown in the course of time or
had been founded as such by the original founder. Examples of the
latter are the Sinaniyya wagqfs, the foundations of Lala Mustafa, the
Darwishiyya, etc., including the large sultanic waqfs, the Sulaymaniy-
ya and the Salimiyya. The other complexes, which had expanded
with the passage of time and consisted of huge clusters of waqf pos-
sessions, included the main religious institutions, such as the Umay-
yad Mosque, the waqfs for the holy places (Awqaf al-Haramayn al-
Sharifayn), waqfs for specific functionaries, such as the muezzins (sadat
al-mu’adhdhinin) and imams (sadat al-a’imma) of the Umayyad Mosque
and wagqfs for social or ethnic groups (awqaf al-ashraf, awqaf sadat al-
Misriyyin, etc.). These complexes had their own trustees and nazus,
who were allowed to conclude all kinds of transactions. In the 16th
century some trustees were recruited from the local notables (schools,
Haramayn, Umayyad Mosque), while others were sent from Istanbul
(Nar1 Hospital, Salimiyya). At the beginning of the 18th century local
Turcoman aghas acted as nazirs and trustees of several large waqfs
(Salimiyya, Sulaymaniyya, Sinaniyya, but also at least sometimes the
Haramayn and the Umayyad Mosque).* As we shall see below, the
administrators of large waqf complexes were very influential, since a
considerable part of the economic infrastructure in the city and large
possessions in al-Ghuta were somehow connected to these com-
plexes. Moreover, lands that were leased out to tenants were as a rule
waqf lands, which more often than not belonged to one of the major
wagqfs, and therefore the administrators were in control of an impor-
tant part of the economy. The evidence available does not allow us
an estimation of the size of the major waqf complexes, which con-
sisted of possessions within the city (souks, shops, hammams, khans,
residential houses), gardens and orchards in al-Ghiita, and posses-

* Bakhit, pp. 132-8; Ibn Kannan (1994), pp. 36, 64, 257, 265; al-Muhasini, p.
120.



LOCAL GROUPS 137

sions in other Syrian towns, such as Sayda and Aleppo. These posses-
sions were usually leased out on the basis of sharecropping (musharaka)
agreements, or fukr."’

There are indications that the delegation of the administration of
wagfs to local trustees sometimes led to malpractices. A case in point
may be the administration of the wagfs of the complex of the Umay-
yad Mosque. In his Silk al-durar the 18th-century biographer al-
Muradi states that at the beginning of the century the nagar of the
Umayyad Mosque was allocated to Ibrahim Sa‘d al-Din al-Shaghari,
a Syrian sheykh of the Sa‘di Order who assumed high positions in
Istanbul, where he had his own zawiya and disciples. He came from
a family of well-known mystics (majdhibs) and had a second zawiya in
Mabhallat al-Qubaybat in Damascus. For some time he was ap-
pointed trustee of the waqfs of the Umayyad Mosque, but he del-
egated this task to his katib, Hasan ibn al-Khalifa. The latter was
accused by al-Muradi of flagrant corruption, malpractices and the
embezzlement of money, together with his brother Mustafa.* Docu-
ments from the Court Records show that in 1127 Hasan was nazir of
the Awqgaf al-Haramayn and Sadat al-Misriyytn and that he clearly
held a very powerful position, supervising an enormous variety and
potential of economic assets. The Khalifa brothers concluded all
kinds of transactions in the name of their superior, without his know-
ledge. Ibrahim received a large stipend from the sultan, which he
transmitted to Fathi al-Daftari, the famous daflardar (chief-secretary)
of Damascus.”

An important role in the administration of waqfs was assumed by
prominent notable families of Damascus, who usually built up their
wealth by engaging in trade. ‘Abd al-Mu‘ti al-Falaqinsi, for instance,
was a rich merchant, who acted as supplier for the army (amin kalar)
and as supervisor of many wagfs, including those of the Awqaf al-
Haramayn, the Umayyad Mosque and the Sadat al-Misriyyun. He
owned many estates and eventually became dafiardar. As trustee of
the Umayyad Mosque, he built the Hammam al-Dhahabiyya at the
expense of the waqf and had a souk outside Bab al-Faradis repaired.
Shortly before his death in 1710 he was succeeded by his brother
Muhammad Agha, who was sent from Istanbul to assume the post of

7 See below, chapter seven and eight.

* Al-Muradi (1301), vol. 1, pp. 41-2.

* Al-Muradi (1301), vol. 1, pp. 41-2; Ibn Kannan (1994), p. 498; al-Budayri, p.
192; see also below, chapter eight.
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daftardar al-Sham. Later another member of the family became daf-
tardar and trustee of the imperial waqfs, the aforementioned Fathi al-
Daftari, who gradually succeeded in becoming the most powerful
official in Damascus, by recruiting the support of local notables, the
Yerliyya commanders (that is, of the local Janissaries) and the refrac-
tory leaders of al-Midan. He built a madrasa in al-Qaymariyya (1743)
and a coffeehouse and a bathhouse in al-Midan. He was decapitated
in 1745 after his faction was crushed by As‘ad Pasha al-‘Azm, follow-
ing a petition against him sent to Istanbul by a number of local
notables and aghas, including qadi Khalil Efendi al-Bakri al-Sid-
digi.”

The Falaqginsis, especially Fathi, represent a complicated factor in
the relations between Damascus and the imperial authorities. On the
one hand Fathi leaned heavily on local power formations, which in
the course of time seemed to defy the authority of the governor, who
formally represented the central government. On the other hand, he
had a patron in Istanbul who covered him at the Porte, and only
after the death of Fathi’s patron did his position suddenly crumble. It
is clear that he acquired more power than his function as dafiardar
would normally justify, and that he drew upon the resources which
his family had built up in the course of time. He had financial con-
nections with Sheykh Ibrahim al-Shaghtiri, the administrator of the
Umayyad Mosque whom we mentioned above and who had del-
egated this task to the Khalifa brothers, who were accused of mal-
practices and malversations. It seems, then, that in contrast to ‘Abd
al-Mu‘ti al-Falaqinsi, his influence on the administration of waqfs
was mainly indirect, through contacts with others and through ad-
ministrative measures.

In general, it is clear that the central authorities attempted to keep
the administration of waqfs under tight control. In 1720 a case came
before the Mahkama al-Kubra concerning the post of teacher and
administrator of the Dar al-Hadith al-Ashrafiyya. Apparently, in
1709 the functions had been handed over by the administrator of the
wagqf from a certain al-Kamili to his two sons, and their appointment
had been confirmed by the chief qadi and the shaykh al-islam. How-
ever, it appeared that at the time of the transfer (faragh) the function
of teacher was no longer in the hands of al-Kamili, according to the

* Ibn Kannan (1994), pp. 142, 172, 335; id. (1992), vol. 1, pp. 414-5; al-Muradi
(1301), vol. 3, pp. 135, 148, 279; al-Budayri, pp. 17, 49, 51, 60, 75-81; Badran, p.
187; Sack, p. 112.
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account book (daflar al-muhdsaba) of the state treasury (khazina al-
‘@mma). At that point a group of the Damascene population interfered
and nominated four Kamili brothers, who came from Damascus.
However, it was protested that the function did not legally belong to
them. After several procedures, the qadi referred the case to Istanbul
and it was decided to reappoint the teacher who had held the post at
the time of the transfer by al-Kamili.”!

This example indicates that not only was the system of appoint-
ment strictly scrutinized; it also shows that a detailed file was kept in
Istanbul with all the administrative data on the waqgfs in Damascus.
This procedure was not limited to imperial wagfs, whose trustees
were sometimes summoned to Istanbul for inspection of the files.”
The organization of waqfs in Damascus ensured the central authori-
ties of a firm grip on their administration. Especially the centraliza-
tion of appointments and the formal authority of the chief qadi gave
the state an almost final say in any transactions concerning wagfs,
and it seems that the administrative apparatus had sufficiently crys-
tallized to enable the state to protect its interests in the domain of
waqf. This was primarily the result of the systematic integration of
the ulama networks and the management of waqfs into the bureau-
cratic, economic and administrative framework of the state. This
conclusion seems to contradict views of the relations between the
central Ottoman authorities and the provinces which presume a di-
minishing of central control and a growing independence of local
notables. It seems, rather, that central control was strengthened, not
only by strict forms of bureaucratic centralization, but also by the
continual co-optation of officials and functionaries with strong local
roots. The system was controlled, then, by a careful policy of ap-
pointments and of allowing families to build a power base which
would create a balance in the local power structure. Waqfs were an
important mechanism to achieve this, as a means to structure and
integrate networks and institutions, as a way to support and control
local networks and at the same time as a way to strengthen the
economic basis of state functionaries. By integrating the ulama net-
work into its administration, the state ensured its control of the waqf
institution as a mechanism to implement or support policies.

U Syillat, end of dhi al-ga‘da 1132, 40/92/274.
** Ibn Kannan (1994), 233; see also Yediyildiz, p. 160.
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Governors

The Ottoman governor of Damascus was as a rule appointed for a
period of one year, together with his adjudant, or mutasallim. From
the beginning of the 18th century, however, it became usual that
appointments were extended annually and covered periods of several
years. This development is often seen as evidence that the position of
governors vis-a-vis the central authorities was strengthened and that
central control was weakening. In other parts of Syria, too, governors
held their posts for extended, sometimes indefinite periods, and these
are often seen as underminers of state authority and architects of sub-
structures within the imperial administrative system. Another view
has also been expressed, namely that these rulers were not transgres-
sors of the state decrees, but rather local strongmen deliberately in-
corporated into the administrative system to enhance political and
economic stability in the provinces. In this view, it is suggested that it
was a preconceived policy to tolerate ambitious administrators with a
local power base, as long as the minimal fiscal obligations of the
provinces were met. Although forceful measures were sometimes re-
quired to keep these leaders under control, their loyalty to the central
authorities was in question only a few times and they were possibly
much better equipped to ensure the economic prosperity of the re-
gion under their control. Strong local leaders were used to maintain
a grip on the local balance of power, securing a measure of influence
of the central state.”

It has been argued that in the 18th century the Syrian ‘Azm
governors were retained in office for relatively long periods, because
they were able, as a result of the local power base they were thus
allowed to build, to ensure the safety and the continuity of the annual
hajj and to counter-balance the influence of other governors, such as
Zahir al-‘Umar and, at a later stage, al-Jazzar in ‘Akka. They were
themselves rich and guaranteed the regular remittance of the tax
dues to the Porte. At least from the 17th century onwards, wealth
had become an important factor for advancement within the system,
to secure appointments and uphold political influence. It might even
be assumed that this balancing between personal and public interests
was an accepted practice within the Ottoman system, inducing gov-
ernors to take initiatives to improve the prosperity of their province

3% On this discussion, see Faroghi, ‘Crisis and change,’ in: Inalcik/ Quataert (eds);
Barbir; Van Leeuwen (1994; 1992).
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and to profit themselves from the increase of revenues, as long as the
flow of taxes to the state treasury was not interrupted.”* The in-
creased intertwining of personal and public interests became an or-
ganic part of the administration.

Whatever their personal power base was, governors belonged to
the Ottoman state apparatus and, at least to some extent, their per-
sonal interests were not necessarily seen as a threat to the centralized
system. In fact, their power constituted an important pillar of the
power of the state, as long as the central authorities were able to
ultimately monopolize control over the many power mechanisms
built by them, in the form of taxation, surplus extraction and the
ability to reproduce the administrative system. What was the function
of waqfs in this complicated mechanism linking the provincial ad-
ministration with Istanbul and determining the position of governors
within the power system? To assess this, we shall analyze the activi-
ties in the field of waqf of six governors of Damascus who contributed
most to the development of the city: al-Ghazzali (1518-1520), Lala
Mustafa Pasha (1563-7), Darwish Pasha (+ 1579), Sinan Pasha (1589;
1593), Murad Pasha (1592-3; 1594-5) and As‘ad Pasha al-‘Azm
(1743-1757).

Janbirdi Al-Ghazzali was the first governor of Damascus after the
Ottoman conquest of the city, and in line with state policy he em-
barked upon ambitious reconstruction works. He had mosques,
schools and canals restored and ordered the reconstruction of the
Dar al-Sa‘ada. In 1518, after having been appointed nazir of the
Umayyad waqfs, he had the mosque repaired and redecorated. Fur-
thermore, he had negligent and fraudulent nazurs of schools punished
and the buildings restored.”

In 1575 a large waqf was founded by Lala Mustafa Pasha, who
had been governor of Damascus from 1563 until 1567. The waqf
consisted of 290 shops in various souks, a bakery, a fountain, a bath-
house, a soup-kitchen in al-Qunaytra, a gaypsariypa, a mosque, a
school, lodgings, stables, 62 hamlets and fields, orchards and water-
mills. All these possessions would be exempted from the regular
taxations.” In 1718 an evaluation was made of the rent (ajr al-muthl) of
some shops of the Lala Mustafa waqf, located in Stq al-Sartja (in
total 78 masart rent per month), Stuq al-Harabiliyya (75 m.), Suq al-

** See Barbir, pp. 56-64.

 Bakhit, pp. 25-7.
* 1d., pp. 116-7.
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Natafjiyya (530 m.), Suq al-Arwam (505 m.), Suq al-Qabaqabiyya
(215 m.). The objects included workshops with habitation, copper
workshops, barbers, tailor workshops, vegetable shops and a butch-
er’s shop.”

A wagf that is quite exceptional in this context is the one founded
in 1570 by Murad Shalabi, the dafiardar of the Porte, who was strictly
speaking not a governor of Damascus, but who nevertheless belonged
to the bureaucratic apparatus. The endowment consisted of a
mosque in Damascus, a mosque, a kkan and a lodging al al-Ma‘arra,
a Qur’anic scool in Bogaz Hisar, a fountain in Istanbul, land and
mills in Hamah, Sayzar and Hims, a gaysariypa and shops in Damas-
cus and shops in Istanbul. Moreover, a sum of 20,000 dinars were
deposited, which would be exploited with an interest of ten per cent,
for the benefit of Aleppo and Istanbul. Two administrators were
appointed, one in Gallipoli and one in Aleppo. The revenues were to
be collected by the nazir residing in Aleppo. The waqf deed contains
a discussion on the legal aspects of the money waqf.”®

In 1571 Darwish Pasha built a mosque outside Bab al-Jabiyya,
combined with a bathhouse and a gaysariyya, to which he transferred
the silk market, a souk and a coffeehouse. The possessions were to be
wagqfs for the benefit of the mosque and for Hanafite and Shafiite
teachers.”

The waqfiyya of Sinan Pasha (1595) opens with an extensive eulogy
on the founder. The founder acknowledges that the world is just a
hospice and a bridge to the hereafter. When a man dies he survives
only in three ways: through a pious son, through the things he taught
to others, and through his pious deeds. Therefore, waqfs give eternal
profit, they are a memorial to the founder which survives him, and
an expression of praise for his virtuousness. Then the founder’s hon-
orific titles are enumerated, before proceeding with the objects of the
transaction. The waqf consists of the following objects: a mosque
situated outside the city walls near one of the western gates, a Qur’an
school, a mosque in another part of Damascus, a mosque in a village
near Damascus, combined with a soup-kitchen, another mosque and
soup-kitchen in another village, with a lodging for travellers, a
mosque in the district of Safad, including a soup-kitchen, a lodging

37 Supllat, 20 sha‘ban 1130, 36/45/83.
% The text is published in: Sauvan.
>* Bakhit, p. 117; Badran, pp. 376-7; see also above.
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for travellers and two khans, or warehouses, a mosque in ‘Akka, com-
bined with a Qur’an school for poor children and orphans.

These institutions are supported by a complex of possessions, com-
prising real estate properties, buildings, villages and agricultural
fields, including 74 shops in Damascus, a tannery, a soap factory, a
coffeehouse, a khan, a mill for cereals, two houses, a bathhouse and a
plot of land; in the villages: some shops, twelve mills for cereals and
olives in Palestine and Mount Lebanon, several bathhouses, a bread-
oven and a khan. The endowment furthermore includes parts of the
revenues of agricultural lands in several villages near Damascus and
in Palestine and Mount Lebanon.

The founder stipulates that he will himself carry out the supervi-
sion of the waqf, and after him the most capable of his freed slaves
and his descendants; after these, his own male descendants and fi-
nally the ruling governor of Damascus. Sinan Pasha concludes his
documents by enumerating all functionaries of his waqfs, ranging
from imams, muezzins, khatibs and teachers, to cooks, dish-washers,
cleaners, candle-lighters and gatekeepers, in total a number of 372
persons.”

The first waqf of Murad Pasha (1595) consists of 47 shops sur-
rounding a khan which is included in the waqf and which is situated
near the Umayyad Mosque. The shops, which apparently had fallen
into ruin, had been bought by the founder and were to be restored
after permission for the construction would have been obtained. The
second waqf of Murad Pasha (1608) concerns a bazzazistan, or market
complex, consisting of more than 60 shops, to be newly built. The
first waqf deed opens with some pious contemplations about the
transitoriness of life, after which the objects of the waqf are enumer-
ated: all 47 shops in Stuq al-Tawwagin al-Arwam, near Bab al-Barid,
which are in the possession of the founder. The land of most of these
are rented permanently (ta’gur thabit, or hikr) from waqfs. The shops
are are bought from several owners, who owned shares, in total 32
different persons and wagqfs. Furthermore, a coffeehouse, one-half of
which is rented from a wagf, the other half being bought; a kkan with
shops and twenty storerooms, to be built by the founder with new
materials. This used to be the Qaysariyya al-Kattaniyya. The land is
partly bought and partly rented as zhtkar.”

% The text of the wagfiyya can be found in al-Arna’ut, pp. 123-163; see also
Pascual, pp. 32 ff., 43-64.
" AL: Waqf Murad Basha..., ff. 1-54.
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The revenues will be used firstly for construction works and repair,
and the expenses for the Ar and salaries, even if this absorbs the total
yield. After this, one half of the revenues will revert to the poor of
Mecca, the other half to the poor of Medina, to be added to the
treasury (sandiq) of the poor. The nazar is allocated to a specific
sheykh and after him to the nazir of the Awqaf al-Haramayn al-
Sharifayn. The possessions may not be sold or exchanged, nor leased
out for a period of more than three years. An appendix from 1607
contains a sultanic decree (amr sultani) by which part of the waqf of
Murad Pasha is allocated to the merchants of al-Sibahiyya, who had
been moved by governor Ahmad Pasha to a souk built by him out-
side the city. This had aroused much protest and trade had declined.
Now the previous situation is restored.”

Sinan Pasha and Murad Pasha were both appointed within the
regular system of the bureaucracy and insofar as they possessed a
power base in Syria, it was not based on family interests or clientele
networks built up over a long stretch of time. This was different in
the case of the ‘Azm governors, several members of which acted as
governors of Syrian provinces (Tripoli, Sayda and Damascus) during
a great part of the 18th century. Their natural and geographical
power base was Syria, especially the town and region of Hamah,
where they held large malikana possessions. The first member of the
family to rise to prominence was Isma‘il Pasha, who was appointed
governor of Tripoli and Damascus (1725-1730). During the latter
period he built a hammam and a madrasa.”® His nephew Sulayman
Pasha was the next to acquire the governorship of Damascus (1734-
1738; 1741-3). During his career he accumulated many possessions
in and around Damascus and founded two important wagqfs, a khan in
1732 and a madrasa in 1737-8.°* After his death in 1743, most posses-
sions of Sulayman Pasha were confiscated by the state,” but at least
part of them were inherited by his daughter Amina, who converted
them into waqf, together with possessions bought from her husband,
her sister and her cousins. The waqf consisted of four houses, 73 plots
of land and orchards in the villages surrounding Damascus, a

* 1d., ff. 62-67; see also Pascual, pp. 35 fI., 65-78, 84, 107, 118; and ‘Ulabi (1989),
p. 457.

% Ibn Kannan, pp. 378, 400, 424.

* Al-Budayri, pp. 40, 133; Ibn Kannan, p. 463, 500; on the careers of the ‘Azm
governors, see especially Rafeq (1966) and Barbir.

% Al-Budayri, pp.45-7, 54, 57-60.
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coffeehouse inside the city, a tannery, seven shops, a share in a mill,
a press and 44 mashadd al-masaka lands. The foundress designated
herself and her descendants as the beneficiaries and nazurs, together
with the Awqaf al-Haramayn al-Sharifayn (Mecca and Medina), the
al-‘Agsa Mosque in Jerusalem and the madrasa founded by her father.
The wagqfiyya is dated 1177 (1763)."° Later she founded another waqf
for herself, her daughter and the women of her family."’

The third ‘Azm governor was As‘ad Pasha, who remained in this
function for no less than fourteen years (1743-1757). Documents
show that from at least 1749 he was actively engaged in real estate
transactions, buying land and houses, or acquiring them by istbdal,
clearly in order to increase his personal possessions.” At least part of
these possessions were later converted into wagf, on five occasions, of
which at least three wagfiyyas have been preserved.”” The first and
largest waqf'is a gaysariyya, bought and rebuilt by the founder, several
houses, four shops in Damascus and 21 plots of land in the surround-
ing villages, for the benefit of his descendants, and those of his father
and uncle, Isma‘il and Sulayman, the poor of Mecca, Medina, Jeru-
salem and Damascus and the school founded by his father (1752).7
The second consists of two houses and ten shops, partly bought and
partly built by the founder, to support the al-Hazizatiyya Mosque in
Damascus, and especially its trustee and his descendants. The
founder retains the right to appoint the functionaries (1753).”" The
third waqf concerns a coffeehouse and ten shops, all built by the
founder, for the benefit of a local mosque in al-Ma‘arra. The founder
has the supervision and the right to appoint the functionaries of the
mosque (1765).”

% Swullat, 11 jumada al-akhira 1177, 170/34/46.

7 1d., 10 dha al-ga‘da 1179, 175/138/303.

%8 Masc. Papers, coll. B, f. 57, 4 jumada 1162; id., coll. B, f. 63, 6 rabt‘ al-thani 1163; id.,
coll. B, f. 64, 7 rabi® al-thant 1163; id., coll. B, f. 66, 16 rajab 1163; id., coll. B, f. 70, 17
Jumada al-akhira 1164; id., coll. B, f. 71, 10 rajab 1164; id., coll. B, f. 72, 1 sha‘ban 1164;
id., coll. B, f. 74, 16 safar 1164; id., coll. B, {. 77, 23 rabi* al-thant 1166; id., coll. B, f. 78,
15 rabt al-thani 1166; id., coll. B, f. 67, 15 rabi* al-thant 1164; id., coll. B, f. 58, 16 jumada
al-ala 1162.

% According to al-Kuriyya, references are made to three wagfiyyas of As‘ad Pasha
that cannot be found in the siullat where they should have been recorded (6 shawwal
1162, 10 shawwal 1163, and 12 shawwal 1164; Al-Kariyya, p. 67.

0 Supllat, 18 rabi® al-awwal 1166, 139/56/72.

" 1d., 7 jumada al-akhira 1167, 142/131/279.

2 1d., 17 shawwal 1179, 146/123/294; see also al-Budayri, pp. 82, 128, 133, 159,

174, 181; on the construction of the famous ‘Azm Palace in 1748, see: id., pp. 141-
5.
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The foundations by the governors have some important character-
istics in common. Firstly, they are explicitly economically oriented,
their first aim being the (re-)construction of khdns, souks, factories and
other economic assets; secondly, the founder, his family and his de-
scendants are in most cases mentioned as the first to benefit from the
endowment; thirdly, they cover a broad range of public facilities in
the field of economic activity, education and worship; fourthly, they
tend to cover several parts of the province, not only Damascus and its
surroundings, creating a network of institutions and economic assets
spread over the region. There is a difference, however, between the
‘Azm wagqfs and those of Sinan Pasha and Murad Pasha. The first
are part of a complex of waqfs founded by members of one family, in
each case adding possessions to a nucleus of previously founded
wagqfs. This is conspicuously shown by the waqfs of Amina, in which
part of the family estate is brought together. The waqf of Sinan
Pasha is connected with a large waqf complex in Egypt, also founded
by him, and is the result of the gathering of possessions during the
period of governorship, rather than the accumulation of possessions
by a family in the course of several generations. Although by nature
similar, these two waqf complexes belong to different contexts and
have different functions within the power structure.

It has been rightly observed by Jean-Paul Pascual, in his study of
the waqfs of Sinan Pasha and Murad Pasha, that these endowments
occurred in a period of economic stagnation. Apparently, Damascus
had not yet profited from the economic opportunities offered by the
unification of Egypt, Syria and Anatolia after the Ottoman expan-
sion. It seems obvious, then, that the two wagqfs were at least partly
intended as an investment to revive certain sectors of the economy
and to support the expansion of the city. It is conspicuous that the
mosque of Sinan Pasha was situated at the south-western gate of the
city and provided a new nucleus for an urban extension between the
city intra muros and al-Midan, the gathering place for the hajj caravan.
The waqf included provisions for the restoration or reconstruction of
warehouses, shops and workshops within the city, but it also created
a regional network of institutions and economic undertakings,
strengthening the links between the urban economy and its hinter-
land. The economic activities are not only spread geographically, but
also cover a variety of economic sectors, not only diminishing the
risks of the investment, but also stimulating the integration of these
sectors within a single framework of supervision and exploitation. A
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similar intention can be perceived in the waqfs of the ‘Azm pashas,
which represented large economic undertakings, including agricul-
tural lands, orchards, shops and houses, workshops and gaysariyyas,
partly constructed with new investments.

Since the economic component is so strong, it is hard not to see
the governors’ waqfs as part of a deliberate policy of economic
reconstruction, rather than as a means of personal enrichment only.
Evidently, the wagf possessions strengthened the economic position
of the governors and their families, as a stable source of revenues,
thereby enlarging their political prospects, but they also served the
public interest, reinforcing the economic infrastructure of the city
and providing opportunities for economic growth. The same dualism
applies to the question of control. The waqfs enabled the governors
to interfere in several economic sectors, especially in the case of khans
and souks, and to acquire monopolies over trade in certain products.
This control was not complete, of course, but restricted by the gen-
eral regulations for waqfs within the juridical and administrative
framework of the state, including, for instance, the necessity to invest
the revenues in repair and maintenance of the objects involved. The
wagqf complexes acquired a sacrosanct status, which ensured their
preservation as public facilities and shaped them into a more or less
closed circuit of capital funds. Since waqfs were normally subject to
taxation, the state could profit, too, from the economic surplus de-
rived from the investments and from the resuscitation of economic
activity. If seen from this perspective, the governors’ waqfs, as a
combination of personal and public interests, are a typical manifesta-
tion of a general phenomenon in urban development: the coordi-
nated efforts by individuals and authorities to stimulate and at the
same time control the growth of a city and to enhance the welfare of
the inhabitants.”

As has been noted above, there are some differences between the
waqfs founded by the first governors and those founded by the
‘Azms. Although some motives seem to have been similar, in the
context of power formation, in the case of Sinan Pasha there seems
to be no intention to create a power base specifically in Damascus,
but rather to build a pillar in one of the provincial capitals of the
empire for a career not restricted to Syria. It was part of a network of
waqfs covering Egypt and Syria which rather emphasized Sinan Pa-

3 Benevolo, p. 183.
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sha’s aspirations to the grand-vizierate in Istanbul, whereas the
‘Azms, themselves of Syrian origin, were systematically building a
power base in order to consolidate their position within the area and
among local groups. This is not to say that their loyalty to the state
was only lukewarm, or that they followed some kind of separatist
policy, but it shows another instance of balancing, in the imperial
provincial policy, between the interests of the state and those of the
governor. It may be apt to mention here that Ottoman administra-
tive ethics did not unambiguously disapprove of the merging of ad-
ministrative and economic activities, since, according to the 16th
century observer Naima, an important pasha claimed that ‘a ruler
who did not engage in business activities must carry the blame for
imposing excessive burdens on his people.”* These interpretations of
the governors’ waqfs are confirmed by the waqf of Murad Shalabi,
which incorporated Damascus into a waqf complex that was formally
centred elsewhere, in Aleppo and Istanbul. Since part of it consisted
of capital, the economic intention of the founder is clear, because this
type of waqf was generally founded to provide the urban economy
with capital injections.

Conclusions

In the previous chapter we have seen that waqfs were an integral part
of imperial policy and were used as a mechanism to foster the cohe-
sion between the centre of authority and the conquered provinces. It
seems logical, then, to see the activities of governors in the field of
waqfs from the perspective of this imperial policy. In most cases there
is no doubt that the waqf complexes founded by governors were first
of all part of an imperial network, covering whole provinces, or even
transcending provincial boundaries. As the governors moved
throughout the empire in the administrative and bureaucratic cir-
cuits, they accumulated possessions and chose a town where they
could concentrate their pious works.”” These waqfs remained at least
partly under the supervision of the state. The intervention of the state
in the waqf of Murad Pasha and the evaluation of the waqf of Lala
Mustafa show that the state was keen to guard the economic exploi-

’* Faroghi, ‘Crisis and change...,” in: Inalcik/Quataert (eds), p. 549.
7 Other examples of governors’ waqgfs can be found in El-Masry, Schwarz/
Winkelhane, Simsar, Winkelhane/Schwarz.
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tation of the governors’ waqf complexes. This is confirmed by a
document concerning the possessions gathered by Ahmad Kujak
Pasha in Sayda, Sur and Banyas, consisting especially of houses,
factories, shops, mills and warehouses. Apparently these possessions
were reverted to the state treasury, but in 1636 added to the pasha’s
wagqfs by sultanic decree.”

Wagfs thus became an important instrument in the administrative
links between the capital and the Syrian provinces. Both the sultanic
and the governors’ wagfs had an important ideological dimension,
based on the symbolic value of the waqf institution, and it seems that
they indeed buttressed Ottoman authority in Damascus by imbuing
state-sponsored projects with religious values. It may be justified to
say that in general large urban projects centred around waqf com-
plexes enhanced the governors’ reputation as just and efficient ad-
ministrators. The fact that the founder himself and his family ben-
efited from the waqf does not diminish its moral impact. Apart from
the political aspect, the governors’ waqfs were apparently primarily
meant as large-scale reconstruction projects and investments in the
economic infrastructure, showing the waqf system as a repository of
capital and economic assets. These assets could be utilized to create
new facilities and new centres of economic activity, but also, as in the
case of Murad Pasha’s waqf, to revive nuclei of possessions which
had fallen into disuse and lost their profitability. Of course this was
not only part of individual initiatives and the wish to perpetuate
personal reputations; it was also part of policies, or at least of com-
mon practice within the administrative circuit.

The case is somewhat different for the ‘Azm governors, who were
not only integrated into the imperial bureaucratic circuit, but also
had a strong local basis in the Syrian provinces. This basis was main-
tained by exploiting possessions throughout Syria and by the appar-
ent fostering of family interests for several generations. It should be
noted, however, that their local position was at least partly supported
by the state. Firstly, their economic position derived ultimately from
their malikana possessions in Hamah, which were granted to them by
the state; secondly, they acquired functions through the regular chan-
nels of state appointments and not by inciting local rebellions or by
manipulating local power configurations. They remained loyal state
officials and, although they were reluctant to relinquish their pre-

" AL: Awqaf al-marhim Kujak Ahmad Basha.
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rogatives in Damascus, they provided state authority with some
measure of stability in the Syrian provinces rather than undermining
it. Their careers can thus be seen in the context of state measures to
ensure the pacification of Syria by upholding strong power centres
counterbalancing each other. The waqf activities of the ‘Azms, which
seem to have been directed at strengthening the local economic basis
of the family, enhancing their political and religious reputation and
stimulating economic activity, appear to confirm this.

The same is true for the position of the ulama. Strong factions of
ulama families were formed which attempted to monopolize certain
functions, and sometimes they succeeded in doing so. However, the
main families who had access to the most important functions, de-
rived their status not only from their power basis in Damascus, but
also from their ties with factions in Istanbul. These families were
allowed to strengthen their position in Damascus, but their official
status could not be imposed by pressure from local factions. The
pattern of appointments was controlled by the Porte, although it was
influenced by the complex interaction between Damascene notables
and Istanbul.



CHAPTER FIVE
LEGAL TRANSACTIONS

In the first chapter it was argued that fatwa-collections give some
indication of the practice of the waqf institution, although they too,
like other texts, are moulded to the systems and ideologies of the legal
tradition and the state. They present an image of the conflicts and
complications involved in the practice of waqfs, but this image is
fitted into the traditional legal categories and the administrative sys-
tem. It is through this accommodation to the ideological and juridical
level of practice that they acquire their authority as a source of juris-
prudence, thus completing the cycle of dialectic interaction between
the text and the practices of the waqf-institution. In this chapter we
shall direct our attention to another link in the chain between texts
and reality, a type of text which, at first sight, would reach one step
closer to reality and present a sharper picture of the actual practice of
wagqfs: the records of the Ottoman qadi-court, or al-mahkama al-shar-
‘yya. But before we continue to discuss the documents themselves, we
have to find a circumscription of their nature and their place within
the structure of texts.

The far-reaching reform effort in Syria and Egypt after the Otto-
man conquest entailed a dismantling of the Mamluk system and a
centralization of the administration in various fields. This policy of
centralization of course required the setting up of a large bureaucracy
consisting both of officials organized in hierarchical categories and
departments, and chancelleries and archives to handle and collect
documents, surveys and records which enabled the central authorities
to supervise and control administrative procedures in the provinces.
In the foregoing chapters mention has already been made of the
system of appointments by bar@’as, for the governors and the ulama,
land surveys which formed the basis of the fiscal system, and the
centralized control of large waqf-complexes. One of the most elabo-
rate and important corpuses of documents related to the mechanisms
of the administration were the records of the Shari‘a courts in the
main provincial towns. The Shari‘a courts were presided over by the
Ottoman qadi and his local na’bs, and dealt with cases concerning
real-estate transactions, marriage and divorce, debts, the implemen-
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tation of state decrees, appointments, etc. The minutes of the cases
were recorded by a secretary, or katb, who worked under the super-
vision of the chief-secretary (ra’ts al-kuttab or bashkatib), usually a local
scholar from a well-known family of katibs, such as the Ayyubis in
Damascus. These minutes were gathered together in voluminous
files, which thus functioned as a register of cases, transactions and
verdicts, to be used by later gadis in the case of conflicts or in order
to establish previous legal practices. If necessary the file could be used
to check the implementation of state policies and decrees in the fields
concerned.

The court records are a formidable source for the social history of
the Ottoman Empire, since they provide information about all kinds
of aspects of everyday life, such as the nature and size of transactions,
the relations between subjects of various social backgrounds, the
value and distribution of properties, etc. In recent years they have
increasingly been used for research in this field and their richness has
not yet been fully explored. The profusion of details that can be
found in the records, however, can also be a source of complications.
After all, it is very tempting to treat the records as a mirror truthfully
reflecting everyday life on the level of individuals and social groups. It
appears that the records are sufficiently systematic to provide the
foundation for a detailed reconstruction of socio-economic structures
and individual lives of the common people. Although it is true that
information of this kind can be derived from the records, as a histori-
cal source they should be treated with caution. It is exactly the com-
prehensiveness of the material that can be misleading and that ob-
scures the fact that they were written for other aims than to give a
representation of socio-economic life. The main difficulties encoun-
tered by historians studying the court records may be summarized as
follows: firstly, in most cases it is at least difficult and often impossible
to assess whether the documents preserved in the records are com-
plete. We have no information on the procedures in the katib offices
where the records were put together or on the criteria for selecting
and organizing the documents. The volumes available show interrup-
tions and sometimes reference is made to a document which cannot
be found where it should have been. It is difficult to say how these
lacunae occurred, but one cause may be that the documents were not
recorded as a daily or weekly routine, but on a more incidental basis.
We do not know if all documents were obligatorily copied, to say
nothing of cases which were not put before trial, transactions for
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which no registration was required or judgments that were enforced
officially, but afterwards changed by informal arrangements.

Secondly, the categorizations used in the documents are not al-
ways those desired by historians. The classification of the persons
appearing before the court usually refer to their social identity (4ap,
shaykh, sayyid, agha) and do of course correspond to a certain percep-
tion of social stratification. They are intended, however, as a means
to enable the identification of the person in question and not as a
typology of social groups or data for statistical reconstructions. They
refer to a single aspect of his status which does not always determine
his position within the socio-economic structure.

Thirdly, on a more theoretical level, it should be kept in mind that
the records are part of what might be called the ‘discourse’ of the
state. They are not more or less neutral reports of incidents and
conflicts, but are set in a certain constellation of authority and power.
This implies that they are to some extent shaped by the laws of
internal logic applied to all texts of this category, but also by external
factors related to the exertion of authority. The context of the way in
which events were recorded was shaped firstly by the vast body of
legal texts in which legal concepts had previously been defined and
discussed, ranging from the basic sources of Islamic law to collections
of fatwas and treatises written by prominent ulama. The court
records are thus not an objective reflection of juridical practice as
opposed to the theory of legal texts; they are an organic part of this
body of texts and are organized and formed according to the same
internal rules, such as traditional concepts, categories and terminol-
ogy, editorial habits of the katibs, questions of format, etc. Apart from
this, the context consisted, secondly, of the juridical and political
systems of the Ottoman Empire, which meant that concepts were at
least partially formulated by the state. These concepts may have
clashed with certain regional customs or practices and therefore may
have discouraged people from laying their claims before the court.
People could then have avoided the necessity to interpret their con-
flicts in the terms conceived by officials, or to conform their transac-
tions to formats sanctioned by jurisprudence or the state, instead
preferring mediation or conflict solving according to custom.

These contexts—both internal and external—are often visible in
the documents themselves, firstly in the redaction of the documents,
their terminology, their structure and their classification; secondly, in
the procedural set-up, for example when the system of formal objec-
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tion by a third party is used for the confirmation of a transaction,
similar to the formal effort of a founder to withdraw his waqf in order
to have the validity of the transaction confirmed by the Hanafite
qadi; thirdly, references are made to previous scholars and legal
sources to support judgements. As a rule decisions of other judges—
contemporaries or predecessors—are confirmed; fourthly, references
are made to the rules and decrees issued by the state, and in general
methods and procedures are applied which were in harmony with
the state-ulama nexus concerning jurisprudence; fifthly, the division
of responsibilities between the—Ottoman—chief-qadi and his local
na’ibs indicates a mechanism for administrative control; and finally,
in spite of the legal context, judgments can be found which are
inspired rather by Ottoman policy and practice than by purely legal
reasoning. These contexts imbued the text of the documents with its
claims to continuity and authority, since they established its place
within the legal and political structure.

In spite of these observations on the difficulties connected with the
interpretation of the documents of the Shari‘a court as a basis for the
reconstruction of socio-economic relations, these documents need not
to be discarded as a historical source. It is our intention only to
evaluate the position of these documents within the body of legal
texts and their relation to authority. Moreover, it should be stressed
that, in our case, the court records are too fragmentary to serve as a
source to reconstruct a socio-economic survey of wagfs or the quan-
titative aspects of waqfs in 18th century Damascus. Since this seems
to be beyond our reach, we shall confine ourselves to a survey of the
legal aspects of waqf, especially the transactions and conflicts con-
cerning waqfs which can be traced in the documents, and their legal
and economic implications for the functioning of the institution. The
material will not be used in any statistical way nor to support any
quantitative conclusion. We will not present a diachronic comparison
to discern certain developments, but rather give an inventory of the
practices with regard to wagqfs in a certain time and place. To achieve
this, the court records of Damascus have been studied for the period
1123 until 1134 (1711-1721; vols. 31, 32, 33, 34, 36, 40, 41, 42, 43,
44). It should be noted that for the years 1126 (1714) and 1131 (1719)
no records have been preserved. These volumes all concern the
Mahkama al-Kubra and the Mahkamat al-Bab (31, 32, 36, 40), both
located inside the walls of the city.
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Documents related to the wagqf institution

In this section we will give a survey of the various types of transac-
tions and cases related to waqfs as they have been recorded in the
registers of the Shari‘a court of Damascus. The cases are arranged in
four groups: waqf deeds, istibdal-contracts, yara-contracts, and cases
concerning mashadd al-masaka. It should be noted that the following
survey concentrates on different types of transactions and gives no
indication as to the frequency of similar cases.

a. Wagf. Most of the waqgf-deeds in the records have a standard-
ized format and contain the main elements of the wagfiyya: a pious
introduction, the description of the object, the confirmation that the
object is the property (milk) of the founder and acquired by legal
means (purchase or inheritance), the designation of the beneficiaries
and conditions, the nomination of the trustee, the number, kind and
salaries of functionaries and the acknowledgment of certain obliga-
tions, levies, etc. The procedure includes a formal protest against the
transaction, or an effort by the founder to withdraw it, followed by a
confirmation by the gadi that the wagqf is valid and irrevocable (fu-
zZam).

This brief typology of wagf-deeds gives an impression of the main
incentives of founders to immobilize their possessions. In most cases
the founders are common individuals, often women and widows,
who donate their property for the benefit of themselves and their
descendants, combined with a specific pious purpose, such as a par-
ticular sufi-shaykh or a mosque. In 1720 several houses, acquired
partly by purchase and partly by inheritance, were founded for the
three daughters of the founder and his future children if any were
born. After the demise of all his descendants one-third of the rev-
enues was to be ceded to the Umayyad Mosque, one-third to the
Awqaf Sadat al-Mu’adhdhinin, and one-third to whoever performed
a specified idhan (call for prayer) in the al-‘Uras Minaret of the
Umayyad Mosque. Finally the yield was to go to the poor Muslims of
Damascus. The nazar remained with the beneficiaries. Twelve qurish
from the yearly revenues should go to a shaykh for Qur’an recitation
in the Shafiite mihrab of the Umayyad Mosque, and one sheykh in the
Hanbalite mifrab.! The aim of this type of waqf was evidently to
preserve possessions as a form of security within the family and to

"' 1d., 10 ragjab 1132, 40/8/31.
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perform an act of piety towards persons or institutions whose reli-
gious functions played a role in the daily life of the founder. Only in
some cases can a waqf be classified as a major effort to establish links
with specific ulama or institutions for political purposes. In 1720
Rajab Pasha, the governor of Damascus, founded eighty qurish and a
collection of books as a waqf for a mosque in al-Qanawat. The
trustee and nagir, two sheykhs, were allowed to use the interest on the
money to buy real-estate possessions or to take 2'% qurish each in
exchange for prayers. From the rest one-quarter was to be paid to the
muezzin and khatib of the mosque and one-quarter to pupils. The
books were entrusted to a third sheykh and his pupils in the same
mosque.” Likewise, in 1720 ‘Uthman Pasha, the governor of Damas-
cus, converted land and plantation in a waqf, together with a bread-
oven and a mill, for the two sons of sheykh ‘Abd al-Ghani al-Na-
bulusi, in exchange for the recitation of one juz’ for the soul of Yasuf
Pasha, the former governor of Damascus.*

These waqfs do not suggest that these pashas were involved in
large-scale real-estate transactions, but they show how pashas could
use foundations to stabilize specific institutions and link them to
ulama of their choice, sometimes with detailed regulations for func-
tions, appointments and salaries, thus ensuring and influencing the
reproduction of the ulama network and its structuring institutions.
Among the pious purposes the Awqaf al-Haramayn al-Sharifayn and
the Umayyad Mosque are most frequently mentioned, an indication
of the role of these complexes as the nucleus of clusters of wagfs
which were growing in the course of time, after the extinction of the
hereditary lines of beneficiaries, a role fulfilled on a smaller scale by
schools and minor mosques.

The objects of the foundations were often houses or parts of build-
ings suitable for habitation or rent, but also gardens and orchards in
the surroundings of Damascus, and sometimes a combination of the
two. Houses in the city centre were often built on waqf land, for
which a fukr or rent was paid to the waqgf to which it belonged,
usually the complexes of the Awqaf Haramayn al-Sharifayn, the
Umayyad Mosque or the Nari Hospital. Our examples show that the
cash-waqf, as we have seen a controversial type of waqf, was not
unknown in Syria. For example, in 1720 sheykh al-Balkhi converted
a sum of 4000 qurish into waqf, the interest of which was to be used

* 1d., 21 shawwal 1132, 40/65/203.
* Id., 6 shawwal 1132, 40/116/310.
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by himself to buy properties and will then go to the sheykh of the
Nagshbandiyya Order in Damascus, their descendants and, after-
wards, to the Umayyad Mosque and the al-Ward Mosque in Suq al-
Sarnja.t

As for the legal aspects of the waqf-deeds, they correspond gener-
ally to the simple format outlined above and involve no legal compli-
cations. The cash-wagfs are recorded without any discussion and no
references are made to treatises of scholars on the subject or other
juridical texts. The overwhelming majority of the founding acts were
confirmed by the Hanafite qadi, only a small minority by the
Hanbalite qadi. A special and remarkable case is the foundation by a
Christian for the European monks of the Franciscan Order living in
Damascus. The waqf consists of a building outside Bab Sharqi and is
endowed for the European Monks of Jerusalem (Ruhban al-Quds al-
Ifranj), living in Damascus. It is handed over by the wakil of the
founder to Father Tuma, who represents the monks.” The waqf is
passed without any discussion of the legal aspects, although, as we
have seen above, this type of waqf would officially not be allowed,
since it could not be considered as serving a pious purpose from the
point of view of the Muslims. Furthermore, there is no mention of
any permission of the authorities for the monks to reside there to
perform religious duties or to make use of the waqf. It would seem,
however, that the endorsement of the qadi was inspired by a state
policy which was not in principle against the settlement of foreign
missionaries on Ottoman soil and which allowed the Christians some
degree of autonomy. It may be an indication, too, of the accommo-
dation of the state to specifically local circumstances, allowing in
some places what would perhaps be forbidden elsewhere. It should
be stressed that in the view expressed in this study, cases like these are
seen not as anomalies caused by the supposedly unsystematic nature
of Ottoman law, or by the fact that the court registers are to some
extent detached from the official corpus of the law; rather, such cases
are seen as part of a wilful and systematic state policy affording some
room for manoeuvre to the Christian minorities.

Wagf-deeds of course reflect the quintessence of the waqf institu-
tion, but in themselves they only reveal part of the functioning of
wagqfs in the social and economic structures. The documents show
the building stones which form the basis of the system of waqfs, laid

* 1d., 8 sha‘ban 1132, 40/84/261.
°> 1d., 6 muharram 1134, 42/27/67.
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by individuals with only limited aims and aspirations, but pertaining
to the field of which the large complexes were the most visible ex-
pressions.’

Some documents reveal that conflicts could occur over the status
of waqf objects. In 1712 a case was brought before the court concern-
ing the large waqfs of ‘Abd al-Latif al-Muhibbi. Al-Muhibbi had
converted into waqf a house in Damascus, a mill, a building, a
coffeehouse and eleven plots of land, for himself during his lifetime,
his descendants, the children of his brother and, finally, the Awqaf al-
Haramayn al-Sharifayn. In the same year the nazir exchanged the
house through ustibdal for an amount of money, which was to be spent
on new real-estate possessions. He subsequently bought two shops
and a coffeehouse, whose land was rented as fzr from the Umayyad
Mosque, another waqf and the mosque of a village. His daughter had
added to this waqf parts of a house and a shop, for the benefit of the
children of her sister Zaynab. Since after some time all beneficiaries
had died, the waqf possessions were now handed over to the trustee
of the Awqaf al-Haramayn al-Sharifayn, as was stipulated in the
wagfiyya. However, a woman claimed to have a right to 1'% gwat of
these possessions, which allegedly was her property by inheritance
from her husband. The claim was rejected since no proper evidence
could be procured.’”

It was not unusual that a person came to court to claim that a waqf
was his property by inheritance and had been appropriated (wad:* al-
ad) by a trustee or tenant, sometimes for a considerable period. The
claim could also be the other way around, a nazir claiming that
possessions were part of a waqf and attempting to recover them from a
usurper, and there are examples as well of two waqfs contesting the
‘ownership’ of certain objects. All these cases were settled in accord-
ance with the regular types of evidence.® Claims like these are a
recurrent component of marsad cases, which will be discussed below.

b. Appointments, functions, beneficiaries. In chapter four mention has
been made of a conflict over the appointment of a teacher-trustee of
a school. Although this case was singular, because it was referred to

% Other wagfiyyas: id., 31/234/353; 31/249/373; 32/208/563; 33/14/17; 33/
136/212; 33/327/522; 33/412/666; 34/328/841; 34/469/1090; 36/30/24; 40/31/
110;41/46/113; 41/258/700; 42/91/227; 42/119/320; 43/184/327; 43/218/385;
44/51/65; 44/431/667.

7 1d., 26 rabi al-thant 1124, 32/147/403; 26 rabi‘ al-thani 1124, 32/148/404; 29
Jumada al-ala 1124, 32/203/558; 6 jumada al-akhira 1124, 32/205/560.

8 1d., 15 muharram 1128, 34/37/94; 3 dhi al-qa‘da 1128, 34/24/64.
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Istanbul, cases about appointments and functions, although not nu-
merous, were no exception. They usually concerned claims to the
nazar of family waqfs. More frequent were claims by or against legal
representatives (wakil) who acted on behalf of one of the parties con-
cluding transactions, sometimes women or minors, for a certain fee.
The conditions and the confirmation of the wikala were sometimes
included in the records of the transaction. The controversy was usu-
ally settled by regular legal means, especially personal testimonies.”

More important, at least quantitatively, were the complaints of
beneficiaries against nazirs and trustees. Cases dealt, for example with
the right of habitation in waqf buildings, or with claims to part of the
revenues of the waqf.'"” Sometimes the trustee had not paid benefici-
aries their due because he had spent the revenues on investment or
repair, for instance because it was impossible to conclude a long-term
yara without previous investment.'' In another case the qadi referred
to a fatwa of al-‘Imadi on a similar controversy, when the investment
was considered unavoidable (darari).'? Usually the right of the claim-
ant was confirmed, but the priority of the investment, too. In one
case the gari of a zawiya claimed his salary for one year, but the
trustee stated that there was no money in the waqf and that he
himself still had a claim of 400 qurish for an investment executed at
his personal expense."” Sometimes waqfs had the court register con-
firm that salaries to functionaries had been paid, while in other cases
it had to be established whether claimants actually belonged to the
group of beneficiaries, being descendants of the founder. This was
done by studying the wagf-deed, by confirmation (igrar) or testimo-
nies (ishhad)."" One case concerned a claim by the the guild of the
tanners, which used to receive a regular payment from the guild of
the sandal-makers, from the revenues of waqfs."”

c. Istibdal. The records of the period under study include the fol-
lowing types of ustibdal transactions:

An stibdal concluded in 1712 concerned a piece of land in al-

* Examples of claims concerning appointments: syullat, 34/293/775; 34/296/778,;
36/27/40; 36/50/95; 40/96/281; 44/363/573.

1"1d., 34/31/80; 34/64/162; 36/43/74.

1"1d., 34/2/207; 34/273/735; 34/347/867; 34/346/864; 41/87/214; 42/14/36;
42/69/169.

12 1d., 3 dha al-qa‘da 1129, 34/65/325.

1% 1d., 16 rabt® al-thani 1133, 41/85/211; see also id., 28 sha‘ban 1131, 40/30/108.
*1d., 34/145/472; 34/245/673; 34/248/679; 34/250/684; 34/259/706.
5 1d., 25 dhii al-ga‘da 1127, 34/18/53.
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Ghiata which had been converted into waqf in 1700, allocating the
nazar to the sons of the founder. The nazir argued that the waqf had
become partly ruined. There was no money in the waqf for invest-
ment and no one could be found who was prepared to rent the land
with an advance payment (salf). The profitability of the waqf (a rent
of 3 quriish a year) would increase if the waqf were to be substituted
by a sum of money (100 quriash) which would then be considered as
waqf. The land would become milk. Objections were raised that the
possibility of ustibdal was not stipulated in the waqf-deed, that the
transaction was not in the interest (hazz wa-maslaha) of the waqf, and
that the amount of money did not represent the market value of the
land (thaman al-mithl). These objections were countered by testimonies
that led to the conclusion that there was no question of laesio enormis
(ghabn fahish) and that the transaction was valid on the basis of the
imams of the Hanafite madhhab, such as al-‘Imadi, Qadikhan, Ibn
Nujaym, the Tatarkhaniypa and the Jam:® al-Fusalayn. These allowed
istibdal if the nazir considered it in the interest of the waqf, including
an exchange for money."

In the same year part of a house in Damascus was exchanged for
a sum of 300 qurash, which would become waqf for the benefit of a
minor. The justifications were that the profitability of the waqf was
low, that the other parts of the house were milk, that there was no
money in the waqf to perform the necessary restorations and that
cash money would be more profitable and ‘easier to obtain’ (ashal al-
tanawul). The town inspector (kashshaf) and the architect (mi‘marbasi)
had inspected the building and the transaction was approved by the
qadi, with reference to the aforementioned legal texts and the fatwas
of al-Ramli."’

In another ustzbdal in the following year an amount of 50 qurish and
part of the plantation of a garden in al-Salihiyya were exchanged for
a part of waqgf land belonging to the Muzaffar Mosque and a house.
The rent of the house amounted to 3 qurish, 1 girsh of which consisted
of ‘awand and one-quarter girsh of hkr. The plantation would yield 4
qurish every year and the sum of money 10 qurish. The transaction
was concluded without a ruination-clausule or legal discussion or
reference.'®

Evidently, being legally delicate transactions, ustibdal cases could

15 1d., rabt* al-awwal 1124, 32/78/171.
7 1d., rabi al-thani 1124, 32/96/232.
18 1d., 10 safar 1125, 32/212/571.
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give rise to claims and protests. In 1712, for instance, a controversy
occurred concerning the exchange of 15 ¢irat of a mill for a piece of
land, a house and 120 qurish. Afterwards it appeared that the objects
received were not more profitable than the original waqf, and the
nazir claimed the mill back." A similar claim was made by sheykh
Safarjalani, the nazir of the waqgfs of his father, who exchanged a
house for several possessions and an amount of money. He now
claimed the house back, arguing that the istibdal was not valid, since
the proper justifications were lacking and the founder had not in-
cluded the possibility of wtibdal in his waqf-deed. The claim was
rejected.” In 1717 a claim was raised against the exchange of a house
by the father of the claimant for an amount of 200 qurish. The
claimant said that the exchange was not in the interest of the waqf.
The qadi, however, ruled that since the qadi of Damascus had at the
time allowed the istibdal, because the house was in a bad state and
unprofitable, the transaction was pronounced valid.?! In 1722, finally,
a house was claimed by a waqf which had been acquired by the
owner as milk through wtibdal, although the land had remained part
of the waqf.”

It is remarkable that most of the wtibdal cases are taken from the
record of the chief qadi, an indication that this type of transaction
was not considered as belonging to the routine tasks of the na’ib qadis.
It clearly deserved serious attention, or at least the ratification of the
highest judicial authority. At the same time, however, there is no
doubt about the validity of the concept of istibdal, as it was developed,
significantly, by the ‘modern’ legal scholars. In some cases there is
even no question of the ruination of the object, but only of greater
profitability of the new wagf-object or a cash sum. The most com-
mon form of wstibdal seems to have been the exchange of a wagf for
another object and an amount of money. Even in the case of an
exchange for money, the ustibdal would still not be equivalent to a
sale, since the money would remain immobilized and only the return
could be used as liquid capital. However, it is not unthinkable that in
the case of a ‘combined’ ustibdal, the interest or perhaps even part of
the money could be used for investment in the new waqf object, to
make it more prosperous. This may have been one of the incentives

" 1d., 6 rabi® al-thani 1124, 32/115/294.

* 1d., 29 dhi al-qa‘da 1124, 32/181/482.
*1d., 6 shawwal 1129, 34/21/241.

2 1d., 7 rabi® al-awwal 1134, 44/106/134.
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to conclude an wtibdal, apart from, for instance, the preference for
one kind of economic activity (shops) over others (orchards), or efforts
to reallot agricultural land by restoring its milk status, etc. Since no
surveys of istibdal transactions in Damascus over a considerable pe-
riod of time exist, the motives of the parties involved cannot be
reconstructed in a clear pattern which would reveal its rationale. The
examples show, nevertheless, that the principle of istibdal was incor-
porated into the theory and practice of the Ottoman legal system.*

d. Jara. In the period under study the vast majority of the docu-
ments in the court records refer to the leasing out of waqf possessions
in various forms. In fact, the great majority of possessions exploited
in the form of rent were waqf and only in a few cases did the object
of yara consist of milk property. The typical contract contains the
names of the parties involved (on behalf of the waqf the nazir or the
trustee, or both), a description of the possessions in question, the
duration of the lease, the yearly or monthly rent and the conditions
for exploitation. Then a formal objection is included against the
transaction to examine if the required rent is indeed equivalent to the
ar al-mithl, or market value, after which the validity of the transaction
is confirmed and the taxes due on the possessions are enumerated.
Although it is impossible to give a reliable estimation of the total size
of the properties involved, it is clear that a large economic potential
was exploited in the form of waqf-yara, both real estate properties
within the city (shops, gaysariyyas, hammams) and agricultural land and
orchards in the surroundings of the city, especially al-Ghata. The
lessors could be trustees of small waqfs founded by their ancestors, or
of separate institutions such as a zawiya or a madrasa, but the majority
of the cases refer to possessions leased by the two major waqgf-com-
plexes, the Umayyad Mosque and the Awqaf al-Haramayn. From
the survey of the documents a clear picture can be derived of the
differentiation of the economic activities of these complexes, covering
residential houses, commerce and agriculture. Evidently, the rev-
enues from the rents were their main source of income.

The lease-transactions can be roughly divided into two categories,
those concerning buildings and those concerning landed possessions.
About the first category the following observations can be made. In
general lease contracts are concluded for a period of several terms of
two or three years (‘ugid), especially in the case of residential houses

¥ Other ustibdal cases: id., 32/124/320; 34/33/817.
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and mills. Shops and kammams are usually rented for relatively short
periods. Sometimes lease contracts are concluded several years in
advance, for instance to extend an existing agreement. In all cases it
is possible to rent a share (fussa) of the property, but sometimes build-
ings are part of larger complexes which are leased as a whole. All
kinds of agreements for the payment of the rent could be conceived
by the two parties, in various instalments (qusaf), advance payments
(salf), distribution of the rent over several persons, the payment of
levies and taxes, etc. Sometimes waqfs leased possessions which they
had in other towns, especially Aleppo and Hamah. Finally, many
cases refer to houses built by the tenants of waqf land which they
rented, at their own expense. The building would normally become
their property, in accordance with the elaborate rules given in fatwa
collections.

As far as the yara of agricultural land is concerned, it is remarkable
that almost all waqf-lands were rented in the form of a musagah or
sharecropping agreement, in various arrangements ( '/2-'2 ; 1/4-3/4,
etc. of expenses and ownership; 1/1000 of the profit-1/100). Lands
or portions of lands were often located in al-Ghuta, but also as far
away as in al-Biga“ or the surroundings of Aleppo. Sometimes whole
villages were rented, usually for a period of one year. The periods
diverged, but normally amounted to various subsequent terms (‘ugid).

In two categories of objects, buildings and land, it is sometimes
explicitly stated that the rent is higher than in the previous agree-
ment, and in general it is confirmed that the rent is equivalent to the
ajr al-mithl. However, it is clear that in most cases the rent is not
adapted at the renewal or extension of the contract and that rents
were fixed for relatively long periods of time. In one unique case the
rent was in advance made progressive during the years of the con-
tract, with an index of 5 qurish every two years, an indication that a
rise in land-prices was expected, but not calculated in terms of per-
centage. Furthermore, it is remarkable that almost all rent transac-
tions were concluded before the Shafiite qadi. In some cases the
transaction was afterwards—sometimes on the same day—ratified by
the Hanafite qadi. It seems that the Shafiite qadi was less severe as to
the conditions of the zara agreement, especially with regard to the
yara tawila.** The transaction itself would be concluded according to
Shafiite law, which was of course still within the framework of

* See Rafeq, ‘City and countryside...,” p. 314.
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Hanafite Ottoman legislation, but subsequently rooted in the Otto-
man administrative system, to have the official sanctioning by the
central authorities. Another reason may have been that Shafiite law
was still the most common legal format to conclude this kind of
transaction and that customary practice prevailed over official guide-
lines. In both cases, however, it is noticeable that the Shafiite madhhab
served as a kind of intermediate stage between the practice of every-
day transactions and the formal authority of the state, which found
its expression in Hanafite law.

Conflicts concerning lease transactions focused on four issues: the
refusal to pay the rent, the dissolution of lease contracts, questions of
investment and the ownership of plantations and expansions.

In 1718 a case was tried between Hasan ibn al-Khalifa, the trustee
of the Umayyad Mosque, and the notable Muhammad al-Falaqinsi
about a piece of land in al-Ghuta. It was claimed that the defendant
had usurped the land and had not paid the rent due to the waqf. His
father had rented the land from the previous trustee for a period of
12'/2 years from 1706 onwards, for 80 qurish a year. He had paid 906
quriish for the whole period, which had been spent to cover the costs
of investment. Apparently, after the death of the father in 1709 the
son received the mashadd al-masaka, an arrangement which was con-
tested by the trustee in 1711, but deemed valid by the qadi. The
arrangement was again confirmed, referring to a fatwa by al-‘Imadi
saying that a lease contract does not become invalid with the death of
the tenant.” A similar case concerned a shop, owned as milk, on land
rented as hr from the waqf of the Umayyad Mosque. Thirteen days
after the conclusion of the contract, the tenant died, but his son was
allowed to take over the lease.” A case of 1720 concerned the de-
mand to pay the rent for three villages, a mill, a piece of land and a
souk, all located in Tripoli and its surroundings and pertaining to the
wagf of the Sadat al-Misriyyun. The rent amounted to 2200 qurish.”’
Lease contracts could be dissolved if the conditions of the agreement
were not in the interest of the waqf. In one case the lease of some
storage rooms in a gaysariypa was dissolved because the tenant had to
go on a journey.” Another case concerned the lease of a mill, which

» 1d., 20 rajab 1130, 36/35/57.
* 1d., 6 dhi al-qga‘da 1123, 32/21/35; see also id., 4 jumada al-akhira 1133, 41/73/

2 1d., 11 dha al-ga’da 1132, 40/101/284.
® 1d., 13 rajab 1134, 44/137/179.
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was dissolved with the argument that the rent and advance payment
were not sufficient.?” Other similar cases concern the lease of shops.”

In 1717 the lease of a coffeehouse outside Damascus was re-
scinded, but the tenant claimed that the rescission (mugayala) was
invalid. However, in accordance with a fatwa by al-‘Imadi, stating
that if the nazir leases an object to Zayd and Zayd to Amr within the
period of the rent and the nazir considers a mugayala with Zayd in the
interest of the waqf, then both leases are to be dissolved. Thus, on the
basis of this fatwa and the account of witnesses, the mugayala was
deemed valid.”

Lease contracts could also be dissolved as a measure to make
investment in the wagf possible. In 1722 the lease of the Hammam
al-Hajib in Mahallat Khan al-Sultan of the waqf of the al-Ward
Mosque, which is the same as the Barsbay Mosque, was dissolved for
the remaining seven months and thirteen days of a lease term of one
year and four months, because money was needed for investment,
and no-one was willing to pay the expenses. Subsequently the bath-
house was rented for a period of three years for the same rent, plus
2'/> qurish per month for expenses. The expenses for investment were
to be claimed back from the wagf.”

Still, legal formalities could prevail over economic considerations.
In 1722 a request to annul a lease agreement with the argument that
the rent was below the g al-mithl was rejected, in spite of the fact that
it concerned an yara tawila, since the contract had been approved by
the Shafiite qadi.”

In the previous chapter mention has been made of the device of
marsad, the capital reservoir deposited on waqf objects to be used for
repairs and investments. The use and evaluation of the marsad of
course had to be scrutinized carefully by both parties and usually the
extension of lease-contracts was linked to a calculation of the
amounts extant in the deposit. The cases are normally recorded as a
conflict, the trustee accusing the tenant of usurping the possession
and refusing to pay the rent, the tenant acknowledging that the pos-
session is part of the waqf, but claiming that the waqf owes him a
sum of money which he has spent on restorations, or that he has a

# 1d., 26 ramadan 1130, 36/77/177.
0 1d., 44/297/435; 44/298/438; 44/314/479.
31 1d., 2 dhi al-ga‘da 1129, 34/60/312.
2 1d., 18 dha al-qa‘da 1134, 44/348/556; 2 dhii al-hyja 1134, 44/353/559.
* 1d., 3 jumada al-akhira 1134, 41/259/702.
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right to part of the marsad. In other cases the tenant accused the
trustee of failing to restitute the marsad. It is virtually impossible to
assess in all cases whether the procedure is just a formal one intended
to extend the lease-contract with the consent of both parties or have
the amount of the marsad confirmed—to be paid by igtita—, or,
alternatively, a real conflict requiring the intervention of the gadi.

In 1718 a case was brought before the court concerning a hammam
built by the tenant on waqf land which had been empty at the start
of the term of lease. The tenant, Muhammad al-Falaqinsi, had con-
structed the building at his own expense and now claimed the money
back from the waqf, after which the building would become part of
the waqf. Thereupon the building was inspected by an inspector and
an appraiser and the costs were calculated with the subsequent rent,
part of the money being compensated by a wasiya, or bequest, part of
the money becoming marsad on the waqgf.**

In 1717 the tenant of a shop belonging to the waqf of the Umay-
yad Mosque claimed to have had to pay 22'% qurish for repairs, since
there was no money in the waqf and no-one was willing to rent the
shop for a long term with an advance payment (mu’gala). He had
acquired the permission of the trustee, but not of the qadi. This
permission was not legally required, however, and the amount would
remain marsad on the waqf.”

In the same year a house was rented for 9V qurish for a period of
one year. Within this period the tenant spent 70 qurish on repairs,
with the permission of the trustee. The trustee denied this, but it was
confirmed by witnesses. The qadi judged that the money would be-
come marsad on the waqf. Subsequently, the tenant extended the
contract for three terms of three years, for the same rent. An advance
payment of seven quriish was given for one year, 2" quriish were paid
as ‘awand.®

From the transactions it can be perceived that at the beginning of
the 18th century many waqfs had a lack of capital for investment and
were unable to attract this capital in the form of advance payments
by tenants. This is probably one of the reasons why tenancies were
sometimes concluded for a very long period, which would facilitate
financial arrangements with the tenants. The mechanism of marsad

* 1d., 20 rqjab 1130, 36/34/56; 15 rajab 1130, 36/94/219.
% 1d., 24 shawwal 1129, 34/64/320.
% 1d., 8 jumada al-akhira 1130, 34/332/850.
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was one of the methods to counter this problem. In practice, the
marsad seems to have had two important effects: firstly, since the
marsad was built up from expenses incurred by the tenants, to be
returned later by the waqf, or by a regular igtita, it worked in favour
of a continuation of the exploitation in the form of rent. Some cases
show how the waqf, being unable to pay the marsad debt to the
tenant, extended the lease contract to arrange for a compensation,
virtually exempting the tenant of the largest part of the future rent. In
other cases the tenant simply stopped paying the rent until a settle-
ment was achieved by extending the contract. In still other cases the
tenant would built up a financial reserve for the waqf which would
strengthen his claims to a prolongation of the contract. Secondly, the
marsad became a means to draw the investment of private capital into
wagqfs. This would on the one hand provide waqgfs with the necessary
reserves for maintenance, but would on the other hand give indi-
vidual exploiters interests in waqf possessions and make the waqgf
more dependent on support from the market circuits. Of course, the
first effect should be linked to the second one: the ability of tenants to
enforce long-term or continued exploitation was a reflection of their
growing importance as a source of capital.

The term mashadd al-masaka al-filaha refers to the rights of a person
to cultivate the land. According to Abd al-Karim Rafeq it is synony-
mous with hagq al-tasarruf, or the right of disposal, which was trans-
ferred when a piece of land was sold.”” It could also be transferred
without selling the land, by way of fardgh, when, according to Rafeq,
the land had no buildings or plantations. The holder could not only
cede the mashadd al-masaka to others, it was also inherited by his heirs.
It could refer to waqf land and to m#*land and be subjected to the
miri and ‘ushr taxes. According to others the mashadd al-masaka is an
agreement comparable to the musdgah, only for agricultural land
which is not necessarily irrigated. An administrator would conclude a
mashadd al-masaka when he wanted to recultivate land that had been
deserted or fallen into decay, ceding the property rights of the plan-
tation to the tenant.*”

In the documents under study several transactions involving
mashadd al-masaka can be found. Two such transactions have already
been mentioned, one involving the lease of a share of land in al-

“ 1d., p. 307.
% Deguilhem (1995), p. 69.
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Maniha for five ‘ugid of three years, the tenant receiving the mashadd
al-masaka by faragh from his father. Other documents concern the
transfer of the mashadd al-masaka from one tenant to another. Usually
payment is mentioned.” In 1722 a transfer of the mashadd al-masaka of
a village pertaining to a waqf was arranged for 60 qurish.’ In the
same year a tasddug or authentication of a mashadd al-masaka was
registered.*" A transfer of the mashadd al-masaka of waqf land could
only occur with the permission of the trustee. From these documents
it is not possible to confirm one of the descriptions of the term. It is
evident that it refers to the rights of exploitation, held in tasarruf of the
tenant, who thus was allowed to transfer them to someone else who
was not a party in the original yara transaction. This could appar-
ently be done independently from the gara itself. It is not clear, how-
ever, if the new holder of the mashadd al-masaka could lay any claim to
the land when the tenancy expired or was extended. In our source-
material there are no documents containing the details of a mashadd
al-masaka agreement comparable to those concerning musagah. There
are two cases in which the mashadd al-masaka of a certain piece of land
was contested by others. In 1716 it was claimed by a certain sheykh
that a piece of land of the waqf of Sinan Pasha was his mashadd al-
masaka. The possessor claimed that the land had been uncultivated
for fifteen years and that he had started cultivating it with the permis-
sion of the trustee. Nevertheless, the mashadd al-masaka was con-
firmed.* A similar case occurred in 1722, a tenant claiming that he
had the right of disposal in the form of the mashadd al-masaka (haqq al-
qarar al-mu‘abbar ‘anhu bi-mashadd al-masaka) of a piece of land pertain-
ing to the Awqaf al-Haramayn. The tenant had rented the land from
the previous trustee with permission to invest money. The rights of
the tenant were confirmed by the qadi.”

Finally, apparently, the mashadd al-masaka was not limited to waqfs
or any other category of land.

e. Conflicts with the state concerning taxes, administration, etc. The cases
which have been discussed until now were all concerned with waqfs
and individuals. There were cases too, however, which touched upon

* Swllat, 34/79/205; 34/160/498; 41/9/28; 42/21/54; 42/91/228; 42/44/428;
44/226/317; 44/323/508.

“ 1d., 19 dha al-qa‘da 1134, 44/321/501.

‘' 1d., 14 dhi al-ga‘da 1134, 44/322/503.

* 1d., 12 muharram 1128, 34/47/119.

“ 1d., 5 dha al-ga‘da 1134, 44/407/642.
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the relations between waqfs and representatives of the state and the
administration. These mostly had to do with fiscal problems, the
division of authority and capacities, and the status of the possessions.
In 1720, for example, it was claimed before the qadi that some vil-
lages in al-Ghuta and al-Hawran were part of the Awqaf al-
Haramayn. According to others they were a fief on behalf of the
sultan. It was decided that they were waqf.**

In 1712 the trustee of a school summoned the holder of the ma-
likana of a village before the court, claiming that part of the village
pertained to the waqgf. The trustee had to pay 2/10 of the produce
(19 ghirara wheat, 10 ghirara barley and 100 qurish in cash) to the
malikana holder, according to the state registers (daftar khagani). Instead
of several taxes (‘ushr, magti‘, and al-rusimat al-‘urfiyya) an amount of
600" qurash was due. The malikana holder apparently had increased
the levies on the waqf and moreover had sanctioned the transfer of
the mashadd al-masaka without the permission of the trustee. Accord-
ing to the latter, a sultanic decree (1703) gave him the right to collect
the revenues without the interference of the malikana holder, taking
several levies, such as the rasm al-dilab, the rasm al-nikah and the ‘adad
al-ma‘azz. Besides, he claimed to have the tasarruf of the village and
no transfer (faragh) of the mashadd al-masaka could take place without
his authorization. He referred to a fatwa by al-‘Imadi to this effect.””

In the same year a petition was presented to the qadi by the
inhabitants of al-Mazza, part of the waqf of Sultan Sulayman, that
the village had a debt of 10,7642 qurish to several creditors. A thou-
sand qurash was owed to governor Nasuh Pasha. Since the yearly
revenues did not transcend 4000 qurish in addition to the state taxes
and the dues of the waqf, the inhabitants requested to be allowed to
pay the debt in instalments. The request was granted.*

Another case involving the provincial treasury occurred in 1715,
when Muhammad Agha ibn Yasuf, Hasan al-Khalifa and ‘Abd al-
Mu‘ti al-Falaqinsi, respectively trustee, nazir and katib of the Awqaf
al-Haramayn al-Sharifayn received permission to borrow 900 quriish
from the waqf to pay its debts, apart from the 500 qurish that had
been borrowed by the previous trustee to supplement the surra (the
treasury of the pilgrimage caravan) of 1714. The shortages had been

“ 1d., 26 ramadan 1132, 40/46/153.
“ 1d., 12 dhi al-qga‘da 1124, 32/189/510; see also id., 11 shawwal 1123, 32/11/15.
“ 1d., 15 sha‘ban 1124, 32/169/458.
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caused by deficits in the remittances of the waqfs of Sayda, as a result
of the ruination of several villages and agricultural lands.

In 1718, finally, a case was brought before trial by Mustafa Efendi
al-Daftari against Mustafa ibn ‘Abd al-Rahim al-Halabi and qadi
Jamal al-Din al-Ayyubi, nazir of the waqf of ‘Abd al-Rahim. The
latter, his brothers and his son had received the village al-Mu-
‘azzamiyya in the nahiya al-Qalamun in malikana in 1706. In 1714 the
father had paid 36 s to fulfil the mir7 obligations for nine years (1800
quriish) and the state levies (1800 quriish). Subsequently he left Damas-
cus and converted his possessions into a waqf for himself and his
brothers. These took over the possessions and failed to pay the miri
due on the village for two years, and a sultanic decree followed that
the land had to be sold in order to cover the tax arrears, in accord-
ance with a fatwa of shaykh al-islam Abu al-Su‘ad. The defendants
acknowledged that the possessions had been turned into wagqf, but
denied that they had appropriated the tax dues. However, the court
judged that the waqf should be annulled, the possessions sold and the
debt paid.* Other cases followed, ‘Ali Efendi al-Daftari claiming
1500 qurish for one-quarter of the malikana of the village for ten years,
of which allegedly 1000 gurash had been paid.* Several sale contracts
are included involving the land in question, which was bought by
several different notables and aghas. Finally, the sheykhs of the vil-
lage paid al-Daftari their mirt debt.”

Conclusions

Of course, samples from court registers over a period of eleven years
can give only a limited view of the practice of such a complex phe-
nomenon as the waqf-institution. Some conclusions may be drawn
from the material summarized above, however, keeping in mind that
it does not lend itself for a diachronic reconstruction. Firstly, as has
already been observed above, some insight is allowed into the enor-
mous economic potential concentrated in waqf possessions and the
variegated economic activities covered by the the various manifesta-
tions of the wagf-institutions, either under the auspices of individual

Y7 1d., 28 dhi al-qa‘da 1127, 34/16/44.

* 1d., 12 dha al-hpa 1130, 36/1/1.

* 1d., 18 rabi® al-awwal 1130, 36/2/4.

" 1d., 36/2/5; 36/6/9; 36/6/10; 36/12/15; 36/14/15.
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wagqfs, or within the framework of large complexes. Especially the
trustees of the wagfs of the Umayyad Mosque and the Awqaf al-
Haramayn al-Sharifayn were in control of a great variety of commer-
cial, industrial and agricultural undertakings, whose smooth function-
ing and profitability resorted under their responsibility and part of
whose revenues went through their hands. While they probably occu-
pied a strategic position within the economic networks that were the
core of the city’s economic performance, they also upheld a complex
in which a large part of the means of production were gathered, and
which consequently represented a large capital fund. Although from
the documents no major difficulties in the exploitation of these pos-
sessions can be deduced, the evidence suggests that the waqf com-
plexes were either in debt, or else suffered from a shortage of liquid
capital to secure the maintenance of their possessions, and were thus
forced to calculate these expenses within lease contracts.

The differentiation of economic activities is paralleled by a geo-
graphic differentiation, since links can be perceived between waqf
complexes in Damascus and possessions within the different quarters
of the city intra muros, the various suburbs extra muros, the villages of al-
Ghita, in the immediate environment of the city, villages in the
Syrian countryside, such as al-Biqa“ and al-Hawran, and other pro-
vincial towns, such as Aleppo, Ba‘albakk and Hamah. The examples
show that the provincial dimension of waqf-networks was not con-
fined to the large complexes founded by the governors from the 16th
century onwards, with the intention of creating a provincial network,
but included smaller waqfs which had probably evolved in the course
of time. They stress the role of waqfs in strengthening the position of
Damascus as a regional centre, where transactions for economic ex-
ploitation of these possessions were arranged.

The examples underline the close connection between waqf and
rent. Virtually all lease contracts concern waqf possessions and, evi-
dently, lease was in most cases the only way of generating revenues
from these possessions. Through the mechanism of zara the waqfs
were linked to market processes and conjunctural changes, and it is
no coincidence that in the course of time the ajr al-mithl acquired such
a central place in legal discussions. The form of yjara was imposed not
so much by legal theory as by economic circumstances, which gave
rise to practices such as the marsad and yjara tawila. These practices are
indicative of the way in which the market forces ‘intruded’ upon the
field of waqfs, shaping forms of exploitation and affecting the position
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of the various interested parties. To be sure, legal theory did not lag
behind, since in the fatwa-texts provisions were discussed for kinds of
rent, for the rights of tenants on the possessions they exploited and
for the responsibility for maintenance. It should be stressed that the
practices concerning ydra are not necessarily or exclusively detrimen-
tal to waqf as an institution. After all, waqgfs themselves were active in
the field of yara not only as lessors, but also as tenants, so that they,
too, could profit from opportunities provided by the system. If prac-
tices such as yara tawila and marsad coincided with the weakening of
the profitability of waqfs or the appropriation or quasi-appropriation
of waqf possessions, this was not caused by the concept of these
devices, but rather by the destructive influences of the market forces
on the autonomy of the field of waqf, changing the balance between
various interests. As we have seen, rent contracts could legally be
dissolved if it was in the interest of the wagqf, but it was economic
factors that prevented trustees from doing so, since only the rights
built up over the years by tenants and exploiters could guarantee
continued exploitation. A careful distinction between the rights of the
waqf and the tenant of fr land on which a milk house had been
built, could not solve the practical problem that the owner of the
house would be the only one willing to pay a fir for land whose
market value would be low. The tenants in principle had an interest
in the preservation of the waqf, because this was the framework
protecting the low level of rents. At the same time, however, the
fixation of rents over long periods tended to weaken the financial
position of waqfs and to drain their resources. This could be compen-
sated by spreading economic activities over several sectors, and in
fact differences can be seen in terms of ydra between landed posses-
sions and, for instance, shops. The device of istibdal could be used to
exchange less profitable assets for more lucrative ones, and some
examples indicate that this may indeed have happened. This could
not solve the main problem, however, which was that waqf posses-
sions needed capital injections to ensure their preservation and eco-
nomic functioning. The question who was providing this capital was
vital for the functioning of the wagqfs as part of a ‘field’.

It is conspicuous that with regard to cases and conflicts the docu-
ments show a high degree of consistency and coherence, both con-
cerning the categories of conflicts and the definition of their nature,
and the format of the records. Most cases conform to a standard
type, especially those treated by the na%b qadis. The less regular
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cases, such as those involving the state, fief holders, important ulama
or notables, or those concerning taxes, large estates, or complicated
and delicate transactions, are as a rule judged by the chief qadi,
sometimes in the presence of prominent notables or the governor. In
these cases the draft of the document could be different from the
model, or only somewhat more elaborate.

The standard form of the documents indicates that the majority of
the cases were dealt with as part of a standard procedure, to such an
extent that sometimes one has the impression that documents were
not so much the registration of a real conflict, but rather brought
before the qgadi to have a certain solution ratified and registered.
Little variation is allowed, verdicts and discussions are general instead
of specific in their details and very rarely are cases discussed as excep-
tions to certain rules. It appears that the variation of cases was sys-
tematized to fit into the regular procedures, rather than allowing a
differentiation within the procedures. This sense of consistency is
strengthened by the references to other documents in the court
records and to other texts pertaining to the legal framework. As in
the case of the transactions, judgments of former qadis, of all four
madhhabs, are confirmed, even if the circumstances might make a
reconsideration logical (for instance when the ar al-mithl is con-
cerned). Furthermore, references can be found to fatwas, especially
those of the contemporary mufti of Damascus, Hamid al-‘Imadi, but
sometimes of the former shaykh al-islam of Istanbul, Abu al-Su‘ad.
The fatwas brought forward were always used to support a judgment
and judgments were not used to contradict fatwas, again an indica-
tion of the tendency to stress the uniformity of legal practice. Cases
and conflicts, too, were incorporated into the legal tradition. This is
confirmed by the many cases in which the judgment is reached by
the general procedures for evaluating evidence.

Among the material under study no cases appear that clearly im-
plied a disruption or distortion of the system of waqfs. The records
show no obvious internal contradictions resulting from external influ-
ences, few cases of flagrant malpractices by nazirs or usurpers and few
interventions to reorganize or improve the system. Only in cases
where the control of the state is concerned is this pattern broken. The
rescission of the waqf of al-Mu‘azzamiyya, decreed by the Porte to
pay tax obligations still due, is not discussed as to its legal aspects and
justification, but rather presented as an administrative measure. Nei-
ther is one type of case sufficiently dominant to suggest that the
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equilibrium within the system had become precarious, for instance
showing that the position of specific parties—beneficiaries, trustees—
had deteriorated to such an extent that the functioning of the system
was undermined.

In general, a clear dialectic can be perceived between the central
authorities and the local elite, with the qadi as an intermediate link.
The chief qadi was the official charged with the task to execute the
sultanic decrees, send cases to Istanbul and compare claims with the
official dafiars. On the other hand he systematically made use of the
fatwas of the local mufti, whose authority derived not only from his
official status within the Ottoman system, but also from his status
among the local elite and his knowledge of local customs. This con-
firms the dialectic in legal practice already observed in chapter three.
Apart from this, the documents show that in spite of the high degree
of centralization as far as the administration of waqfs was concerned,
a relatively small group of local notables, ulama and aghas had inter-
ests in wagqfs, as nazirs, as exploiters and as beneficiaries. A few fami-
lies, such as the Safarjalanis, the Ayyubis, the Falaqinsis, and the
Ustuwanis, frequently turn up as one of the parties involved in con-
flicts, but the samples are too limited to allow a statistical evaluation.
These families were also involved in the functioning of the religious
and judicial apparatus, as katibs, na’bs and khatibs, or as merchants.
The aghas, usually not of Damascene origin, probably attempted to
acquire the nazar of waqfs (perhaps with the support of the state) to
penetrate the networks of the local elite and broaden their local basis.
Finally, in the period covered by the documents the secular authori-
ties played a more restricted role and did not seem to be very active
as far as the initiation of waqf projects was concerned. The dafiardar
supervised the sale of the waqgf possessions enforced by the authori-
ties, the mutasallim ordered the inspection of wagfs and the governor
incidentally founded a waqf or had interests in the exploitation of
certain wagqfs, but there is no evidence of large-scale enterprises by
these officials. As we have seen, this situation later changed with the
ascendancy of the ‘Azm governors, who were active in the field of
real-estate transactions and the founding of waqfs.

Although most cases and conflicts concerning waqfs may have
conformed to a predictable pattern—issues of status, exploitation,
maintenances, rights—the general administration of waqfs was by no
means static. Several cases show how agreements for exploitation
were concluded, extended or dissolved, and how waqf possessions
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were divided up, exchanged or expanded. The case of the Muhibbi
waqf (see p. 158) shows how waqfs could be split and exchanged to
facilitate their administration and how eventually the complex of the
Awgqaf al-Haramayn al-Sharifayn was expanded with a large estate,
due to the extinction of the beneficiaries. Probably the function of the
large complexes as centres of gravity absorbing individual waqfs only
increased in the course of time. All cases of this kind show that the
flexibility of the administration of waqfs was usually the result of a
coordination between private interests and the interests of the waqf,
the latter providing a stable framework for investment or exploitation
for personal or family possessions, while individuals founded waqfs or
provided capital. The flexibility of the system was greatly enhanced
by the opportunities offered by the cash-waqf and the istibdal of ob-
jects for capital.

The relations between waqfs and the central state were not so
much connected with efforts at reorganization, but rather with the
integration of wagfs into the administrative structures. The cases
show how waqfs were an integral part of the fiscal system and con-
flicts between wagqfs and the state often had to do with the remittance
of taxes and questions of the division of authority between adminis-
trative agents and wagfs: sometimes claims by holders of tax-farms
clashed with those of trustees as to the status of possessions (part of
the fief or of the waqf), the levies due to the fief-holder and the way
they should be collected, the authority to sanction transactions with
wagf possessions, etc. As a rule, prevalence is given to the claimants
of the wagfs, protecting them against the possible usurpation by local
administrators. However, if the revenues of the central treasury were
threatened, harsh measures were not eschewed, as is shown by the
case of the Mu‘azzamiyya waqf which was dissolved by state decree,
not so much on the basis of the invalidity of the waqf, but rather
because the exploiters had been negligent in paying their due. It is
difficult to reconstruct the considerations of the various parties in-
volved in this case. The founder could not have been induced to
convert his malikana possessions into waqf for fiscal reasons, since
normally land under mir7 obligation was not exempted from tax when
turned into waqf, and perhaps if the exploiters would have owned
enough capital to pay the arrears, the waqf would have remained
intact. Another possibility is that the measure was inspired by local
administrators and notables involved in some local controversy or
eager to appropriate the possessions themselves, or, perhaps, that
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other creditors were involved. It is not clear, however, what status the
land acquired after the sale and if the transaction also resulted in a
dismemberment of a malikana-holding into various mulk properties.
Finally, it is evident that some villages in al-Ghuta, which were part
of waqf complexes, were unable to pay their due and had to seek
arrangements for their debts. Apparently several estates near Sayda
which belonged to the Awgaf al-Haramayn complex had fallen into
ruination and could not procure the regular amounts of revenues. In
some cases merchants were involved as creditors, but also the gover-
nors could be among the interested parties. There is no indication
that this indebtment of wagqf villages occurred on a wide scale and in
the cases that can be traced, arrangements were apparently agreed
upon without much difficulty. They show how wagfs were connected
with financial circuits, which were dominated by merchant families,
administrators and ulama.

It would seem from the above that the court records should be
studied primarily as a source for legal and administrative history,
although they cannot be dissociated from historical influences. For an
interpretation the historical context should always be taken into ac-
count and one should always reckon with variations according to
time and place. For example, part of the consistency of the records of
the Damascene court may be caused by the position of the city as the
provincial capital and the see of state power. In a city like Damascus
the influence of official policies and discourse may have been much
stronger than in smaller provincial towns, such as Nablus, Tripoli or
Hamah. Moreover, especially the Mahkama al-Kubra may reflect a
typical central urban environment, dealing with issues of houses and
buildings and the economic ties of a specific segment of the urban
elite with the villages in the hinterland. There are few cases that
involve peasants and rural officials, showing state control of the cycles
of agricultural production, or cases that reflect a local majority of
Christians. Thus, the court records that have been discussed are
specific not only for Damascus, but even for Damascus wntra muros,
and should not too easily be taken as a model.

As has been argued above, the documents show the variety of
types of transactions, complaints and mechanisms that are part of the
long-term development of the waqf-institution. It is possible to see
which legal devices were in use and which local variations had be-
come accepted as part of waqf practice. The documents show, too, to
what extent the administration of waqfs was integrated into the
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framework of the state, and they give an indication of the interests of
officials, factions and individuals, their conflicts and their arrange-
ments. Finally, they show the consistency of the judicial system and
its links to the texts which underlie it. In fact, they are a representa-
tion of the everyday practicalities of the field of waqfs, the smaller
issues which are not directly recognizable as parts of a larger frame-
work, but which nevertheless form the basis and essence of the waqf
institution and the field by which it was shaped: the transactions
between individuals who utilized the waqf concept to protect their
possessions and to establish some stability in their life and the lives of
their descendants. The ties between individual founders and their
waqfs were the first stratum in which power relations were formed
that were systematized and structured on other levels and gradually
turned into mechanisms that were controlled and manipulated as a
means to acquire material and immaterial capital, and, ultimately, as
a means to profit from the symbolic power they represented.

The court records also illustrate the position of Damascus as a
centre of administration and economic control. After all, they are
part of a large centralized apparatus that covered an enormous and
differentiated empire and that was mobilized from Damascus to im-
pose policies and systems on a relatively large hinterland. In some
cases, waqfs administered in Damascus affected the imperial infra-
structure, especially when facilities or remittances for the hajj were
concerned; in other cases wagfs in the city had ramifications in the
surroundings and even in other parts of the province. Their adminis-
tration, the judgment of transactions, the control of fiscal and other
financial aspects, the system of appointments and the evaluation of
claims were all concentrated in the provincial capital and to some
extent dominated by the Damascene elite. Moreover, they were part
of the state system of surveillance, since in the court records informa-
tion was stored which was indispensable for the exercise of authority
and the implementation of policies and rules. Together with the
chancelleries in Istanbul, they were the administrative file enabling
the authorities to impose their system on the provinces.



CHAPTER SIX
WAQFS AND URBAN DEVELOPMENT

In our discussion of the concept of the city in the introduction we
have described the city not so much as a conceptual entity, marked
by a definite set of characteristics and by a specific dynamic spurred
by inherent ‘laws’, but rather as a centre in which various structures
and networks meet. Cities are distinguished first of all from villages
by their size and their function within the regional context, and to a
lesser extent by common essential features. From the contributions of
several historians and theorists, some main elements can be isolated
which together determine the nature of the city: firstly, the measure
in which a settlement succeeds in attracting and accumulating people
and commodities from its surroundings, both by its appeal as a spir-
itual centre and by its economic function, as a centre of trade and a
market for various goods; secondly, the measure in which it assem-
bles and preserves cultural and material goods and thus serves as a
mechanism fostering the continuation of the socio-economic struc-
tures of a community; thirdly, the measure in which a town becomes
a centre of authority, from which a hinterland of settlements is either
directly administered or indirectly shaped by the political and eco-
nomic predominance of the city.

These ideological, religious, economic and political factors result
in a concentration of population, material and cultural goods, and
authority. This concentration in turn stimulates several develop-
ments, which may be summarized as follows: firstly, a differentiation
of institutions, social classes and professions, under the influence of
the requirements of the city and its functions; secondly, the develop-
ment of a sense of identity and value-systems which are at the basis of
the self-representation and image of the city; thirdly, the consolida-
tion of mechanisms that are needed to regulate and reproduce the
essential functions of the city; and fourthly, the formation of a hierar-
chical network of towns that are economically, and/or culturally
and/or politically related and from which the city partly derives its
particular identity and functions. It is these four forces which to a
large extent produce what is generally seen as typically urban and
that is expressed in the organization and regimentation of space. The
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differentiation of space and people is reflected in specific types of
buildings, social divisions within the city, specialized occupational
facilities and areas, etc. Urban value-systems and identities influence
aspects of urbanization, such as architectural styles, symbols of au-
thority and wealth, places of gatherings, monuments, urban patterns,
the creation of specific facilities, boundaries around or inside the city,
symbols of adherence to broader cultural and political entities, etc.
Urban systems, finally, affect especially the economic infrastructure
of cities, the types of trade facilities and their design, facilities for
migration, travel and deposit, but also signs of appurtenance to over-
arching political and cultural frameworks with which the city systems
overlap.

These forces, then, determine the appearance and structure of a
city, not only in the material sense, but also in the symbolic sense.
Urban form cannot be dissociated from social relations and immate-
rial values; it is part of the experiences of the population and inte-
grated into perceptions of life and interpretations of social hierarchies
and cultural symbols. These, put into the framework of structures of
time and space, to a large extent shape the everyday life of the
members of the urban community. As such, urban form is linked to
the power structure of the city, in its two forms as the exertion of
authority by rulers and dominant classes, and, in the Foucauldian
perception, as the set of social relations that produce the form and
structure of the city and its community. Cities are places where
power mechanisms are concentrated, where they become complex
and varied, reflected in the differentiation within the social structure
in various fields, and where they are institutionalized and controlled
by urban or imperial authorities. In the view of Bourdieu, the organi-
zation of space and the definition of urban outlooks are the reflection
of relations of power, which endow each element with a material and
a symbolic value. The city is the place where the exchange of these
‘commodities’ is at its most intensive.

Finally, these functions of the city have to be administered and
reproduced, not only within the framework of the imperial adminis-
tration, but also as pertaining to a specific urban entity. Change and
reproduction are regulated and controlled, and embedded in struc-
tural frameworks. It is our assumption in this chapter that the waqf
system played a crucial role in these complex sets of relations that
were concentrated in Damascus, as a mechanism both to structure
these relations and to preserve them for future generations. Some of
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the arguments used in this section have been mentioned before, re-
ferring to separate aspects; it is our intention here to put these cases
into the broader perspective of the development of Damascus as an
urban structure, with special emphasis on the role of waqfs in the
Ottoman period.

Religious buildings

Buildings are not merely material constructions or neutral commodi-
ties. They occupy a specific space, they are owned, by individuals or
by groups, they have a function, or more than one function, they are
connected to certain parts of the lives of individuals or groups, they
have a specific form, and, finally, in all this they are related to other
buildings and to other uses of space. These qualities endow buildings
with their material value, expressed in capital, but also with their
symbolic value, and the two values together determine its function
within the structure of power. In the view of Giddens buildings are
‘locales’ that contain power, in the sense that they represent the focal
points in time and space that organize social and economic activities,
where people meet or retire, where institutions are located, where
certain acivities are performed and where rituals and ceremonies take
place. It is the spatial concentration of these parts of social and eco-
nomic activities in buildings that make them coherent and subject to
control. The transformation of the organization of space has a pro-
found effect on individual and collective lives and the ability to real-
ize it is derived from the mechanisms of power in which it is embed-
ded, such as the possession of properties and material resources, the
context of legal rules, political decisions, the ability to mobilize popu-
lar support, the ability to associate oneself with religious and political
rituals and ceremonies, the ability to define and preserve boundaries,
etc. Thus, the organization and manipulation of space is ultimately
derived from power relations.

In the introduction we have seen how the construction of the
Umayyad Mosque was embedded in a power structure built by Cal-
iph al-Walid in the domains of political authority, communal sym-
bols and economic resources. It is not surprising, of course, that the
mosque is a particular example of a building where these power
mechanisms converged, since it is there that individual and commu-
nal religious experience was professed, where social relations were
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focused, where the daily life of the community was regulated by
prayer and rituals, and where the political and ideological cohesion
of the community found its expression. The mosque was the primor-
dial spatial entity, or ‘locale’, which symbolized both sanctity and a
new political order, and the Muslim ruler invested his power in the
construction of a monument which would in turn become one of the
mainstays of his own and his successors’ symbolic power.

This power aspect of the construction of the Umayyad Mosque
had consequences for its location, form and appearance. As has been
argued above, the location was chosen for its symbolic value, in the
centre of the city, where religious buildings had succeeded each other
from ancient times and around which a fabric of historical and reli-
gious myths had been woven. The selection of this place had reper-
cussions for the shape of the mosque, since, as Hillenbrand shows,
the two main orientations, the monumental entrance and the mikrab
towards Mecca, were determined." The basic shape of the mosque
was also prefigured by the models within the Muslim tradition, but
within these limits al-Walid was able to create a specific new style
and architectural form. This form was repeated in another monu-
ment from the same period, the Dome of the Rock in Jerusalem, and
in later religious buildings in the Maghrib. Al-Walid’s imperial style
became a new architectural feature throughout the Muslim world
and symbolized its cultural unity. It represented the philosophy of the
mosque in its initial phase, as a large single building dominating the
life of the urban Muslim community, a building, moreover, that was
not an object of personal patronage, but rather fell under the respon-
sibility of the community as a whole.”

In the course of time the idea of a single communal mosque, or
Jami, in each city, as was propagated in Hanafite and Shafiite law,
had to give way under the pressure of population growth, and from
the tenth century onwards it was generally allowed that individual
founders constructed jami‘s and smaller masjids. These were often
integrated into larger complexes including religious buildings, such as
madrasas and mausolea, and secular buildings, such as khans and
souks, a practice that was conducive to a general diversification of
styles and forms between complexes, but to a greater stylistical uni-
formity and harmony as far as the buildings within one complex were

' Hillenbrand, p. 69-71.
* Id., pp. 51, 68; Grabar (1987), p. 35; Lambert, pp. 13-4.
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concerned. The construction of mosque complexes gradually ac-
quired the character of large urban projects according to planned
schemes, unifying several types of buildings within one conglomerate.
These complexes contained the essential elements of the urban struc-
ture, such as centres of pilgrimage, centres of learning and the pres-
ervation of culture, and focal points for economic activities. As in the
case of the Umayyad Mosque, the founder invested his resources in
these complexes to profit from the symbolic value with which they
were imbued, and from his control of the infrastructural components
of the city. These complexes reached their apogee in Ottoman times,
both in the form of the governors’ waqfs which were founded in cities
throughout the empire, and in the form of mausoleum complexes
founded by the imperial family and their entourage.’

In Damascus the two places where the Muslims gathered after the
conquest of the city were a section of the Basilica of Saint John in the
centre and the Musalla outside the city on the southern edge, until
the Umayyad Mosque was built. The Musalla remained in use as a
place for gatherings and manifestations of popular belief. Here great
popular gatherings took place, both to perform prayers and for the
departure of military expeditions, or the encampment of caravans. At
the beginning of the 13th century a monumental mosque was built
on the site by the Ayyubid sultan, where henceforth the prayers at
the two Muslim holidays were performed. Still, it remained a centre
for protest gatherings, military parades, and for prayer when the city
suffered from drought, earthquakes or plagues of locusts. In the latter
case the so-called samarmar water was hung from the minarets of the
Musalla Mosque, the Umayyad Mosque, the Takiyya al-Salimiyya
and the Takiyya al-Sulaymaniyya, to attract the birds that, according
to folklore, would destroy the locusts.* From the beginning of the
12th century the proliferation of jam:‘s set in, mainly as a result of the
patronage of atabegs and emirs of the Zanjids. In this period, too, the
foundation of complexes became widespread, usually a combination
of a mosque, a madrasa and a mausoleum (turba). This practice contin-
ued in the Mamluk period and culminated in the large complexes
founded by the Ottoman sultans and governors. At the beginning of

* See Grabar, ‘The architecture...,” in: Lapidus (1969).

* Al-Nu‘aymi (1990), vol. 2, p. 323; Ibn Kannan (1994), p. 138; al-Budayri, p.
225; Laoust, pp. 96, 103; Pouzet, pp. 343, 352, 386; al-Munajjad (1949), pp. 52, 60;
see also Humphreys, p. 149.
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the 18th century there were five jami‘s where the khutba was read and
which therefore had the highest status.’

As has been shown above, in approximately the same period the
number of schools increased notably at least until the end of the 14th
century. At this time the topographical layout of the religious infra-
structure was more or less defined: the schools and mosques were
centred around the Umayyad Mosque, especially to the north, be-
tween the Citadel and the Mosque, and south of the line connecting
the two buildings. In Mamluk times part of the construction activity
was concentrated in the same area, but several large projects were
undertaken outside the city walls: the mosque of Yalbugha, near
Taht al-Qal‘a, the Tankiziyya, west of the Citadel, the Jami‘ al-
Mu‘allaq, near the Bab al-Faradis, and the Jami® al-Ward, west of
Suq al-Sartja. Schools, too, were more often located outside the city
walls, especially near the Bab al-Jabiya and Taht al-Qal‘a.® In the
Ottoman period building activity within the city walls was concen-
trated in the area south of the Umayyad Mosque, and mainly con-
cerned schools and economic facilities. The major mosque complexes
were located extra muros, notably in al-Salihiyya, al-Midan al-Khadra
and the Bab al-Jabiya.” This tendency illustrates the development
towards the foundation of secular-religious clusters, of which a school
or a mosque was the nucleus, but a souk or a khan was added as a
rule. Another development in Ottoman times was the increase of
restorations or the tearing down of old buildings to make place for
new ones.® It is remarkable, finally, that the Sulaymaniyya was
erected so far away from the centre of the infrastructure of mosques
and madrasas; this may have been in accordance with the intention of
the institution, as a school dominated by the central government,
which should not be absorbed by local networks, but remain a foot-
hold of the state among the local institutions, to counterbalance the
Mahkamat al-Bab, which was located in the centre of the city. The
eccentric location may also have been inspired, however, by the fields
at the western side of Damascus, where pilgrims and officials with
their retinue usually camped before entering the city. In the past, it
had been the site of the al-Ablaq Palace of Sultan Baybars.’
~ % Ibn Kannan (1992), vol. 2, p. 380; Marino; Laoust, pp. 96, 103; Sack, map 4.

® Sack, pp. 28-30.

7 Sack, pp. 31-5.

8 See the inventory of 16th century constructions and restorations in Pascual,

‘Tableau 1’, between pp. 18-19.
® Sack, p. 32.
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Urban development

The historical rhythm and the topographical distribution of the in-
creasing number of mosques in Damascus parallels the main phases
of the expansion and development of the city. The tidal waves of
urban growth in the first instance followed political patterns inspired
by the wish of conquering dynasties to establish their authority in the
city, or of governors to transform parts of the city’s infrastructure.
New rulers implemented new systems, established new centres of
authority and created new buildings. Apart from this, conjunctural
fluctuations were an important factor influencing building activities,
although the relation is not always evident. Some renovations and
investments in the economic facilities of the city were meant as an
effort to counter economic stagnation, while others may have re-
sulted from economic prosperity. It is remarkable that although po-
litical and economic motives may generally have instigated initiatives
to reshape and expand the city, the projects that were undertaken
were always linked to the religious infrastructure as a way of incorpo-
rating them into the various systems of the city. This emphasizes one
of the essential roles of the city as the theatre of ceremony and ritual.

The episode of al-Walid and the construction of the Umayyad
Mosque shows the exertion of power structures and integrates the
spiritual and material aspects of urban development. The prosperous
phase of Damascus ended with the fall of the Umayyads in 750 and
the ascendancy of the Abbasid caliphs, who built Baghdad as their
residence and degraded Damascus to the status of a provincial capi-
tal. In the course of time, Syria became fragmented and dominated
by the Seljuk Turks, local dynasties and the Fatimids from Egypt,
while the Crusaders established several small kingdoms and city-
states in Palestine and the coastal areas. The second lease of life of
Damascus is usually ascribed to the efforts of the famous warlord and
ruler Nur al-Din al-Zanji, the emir who tirelessly fought the Crusad-
ers and laid the foundation for the later restoration of the sunni
Muslim hegemony in the Levant.

After two abortive attempts during his campaign to enforce the
reunification of Syria, in 1154 Nur al-Din finally succeeded in impos-
ing his authority on Damascus and in transforming the city into one
of the mainstays of his administration. He embarked upon an ambi-
tious scheme of building and restoration works, which reinvigorated
Damascus as an important political, economic and cultural centre.
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Al-Nu‘aymi praises Nur al-Din for his construction projects and his
generally beneficial rule. He mentions especially Nar al-Din’s sup-
pression of the Shiites (the Fatimids), the construction of legal courts
(Dar al-“Adl), hospitals and sufi monasteries. He opened the routes
for the hajj-caravans and restored facilities for the pilgrimage, by
building roads, bridges and lodgings. He was averse to religious fa-
naticism and patronized the Hanafite, Shafiite and Malikite law
schools. Not only Damascus but also Syria as a whole benefited from
his efforts."

Nur al-Din al-Zanji first of all restored the city walls, the Citadel
and the gates, and had several towers built. The walls are in general
of decisive importance for a city’s appearance and spatial organiza-
tion. They set the city off as an entity and as a seat of secular power,
strengthening a sense of identity among the inhabitants and facilitat-
ing internal control and the imposition of local regulations. Moreover
they determine the first territory that is to be divided among the
urban classes and thus influence the distribution of space over the
various segments of society. Cities with multiple centres are trans-
formed into single entities whose differentiations are now integrated
into a new complex community. The main infrastructure of the city
is determined by the gates, where the city touches the outer world.
The main gates give access to the major streets, which often cross the
centre of town to reach another gate. The gates thus determine the
pattern of main streets, which in turn give access to the main centres
of commerce, religion and government. Besides, near the gates all
kinds of services are located that are related to their hinterland, such
as services to travellers, specialized markets, khans and gaysariyyas, etc.
Finally, the gates are fixed points where ceremonial processions of all
kinds pass by or enter and leave the city."

Obviously, the city walls affect not only the structure of the city
they enclose, but also its immediate surroundings. Walls represent
the boundary between the inner city and all kinds of spaces which are
typical for the fringes of cities, such as cemeteries, playgrounds,
shrines, certain industries, waterworks, fields for military parades and
camps, etc. These places are particularly apt for the enactment of
public manifestations that transcend the social boundaries which
characterize the city ntra muros, and where ceremonies are held
which enhance the social cohesion of the population. As part of the

10 Elisséeff, vol. 2, pp. 401, 443-7, 462-8, 481-5.
" Id., pp. 23-4; Kostof (1992), p. 36.
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enclosing defence works, citadels symbolize the separation of secular
from religious authority and in general emphasize the distance be-
tween the ruler and his subjects. Normally citadels in the course of
time become the nucleus of suburban activities related to the services
required by the royal or military authorities and subsequently of
expansions outside the walls. The gates, too, are the starting points
for suburban expansions, next to popular areas which are engulfed
by population growth and, almost literally, break through the walls to
form new suburbs. New expansions may also be purposely created by
rulers who wish to broaden the available space for urban growth by
constructing religious and commercial complexes extra muros.'

To a large extent these general patterns apply to Damascus in the
Ayyubid, Mamluk and Ottoman periods and they were set in under
the energetic rule of Nur al-Din. To be sure, some of Nar al-Din’s
projects had already been foreshadowed by the measures of the
Seljuk Atabegs under Duqaq, who himself built a madrasa, a mosque,
a monastery and a hospital.”” Under Nar al-Din, however, the city
was given an impetus that would determine its shape for the periods
to come.

Among the construction projects initiated by Nur al-Din in Da-
mascus was the Bimaristan al-Nuri. After founding a hospital in
Aleppo, Nir al-Din had a similar facility built in the centre of Da-
mascus, in the area between the Citadel and the Umayyad Mosque.
The costs for the construction were covered by the ransom paid by
the Franks for one of their kings, who had been captured by the
Muslims."* The hospital is described by the travellers Ibn Jubayr,
who visited Damascus in 1184, and Ibn Battata (1326). The latter
mentions a legend related to the foundation of the hospital. A Mus-
lim saint called Abt Ya‘qub fell ill in Damascus and when he recov-
ered, he became the attendant of one of the orchards of Nir al-Din.
This gave him the opportunity to meet the sultan and prove his
saintliness to him. Later the saint found shelter with a poor family,
for whom he changed a large number of copper vessels into gold with
an elixir. He subsequently wrote a letter to Nur al-Din:

‘[--Jtelling him about them [the gold vessels] and exhorting him to
build a hospital for sick strangers and to constitute endowments for it.
He bade him also build religious houses on the highways, satisfy the

' 1d., pp. 26-67; Crane.
' Sack, p. 23.
1* Id., vol. 3, 838-843
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owners of the copper vessels and provide for the maintenance of the
owner of the house. [...] He at once took to flight, and the owner of the
house brought the letter to the king Nur al-Din, who came to that
village and carried off the gold, after satisfying the owners of the copper
vessels and the man himself. He made search for Aba Ya‘qub, but
failing to find any trace or light upon any news of him, returned to
Damascus, where he built the hospital which is known by his name and
which has not its equal in the inhabited world."”

A second construction project undertaken by Nur al-Din and in-
tended to serve as a centre for the new administration of the city was
the Dar al-‘Adl, or House of Justice; according to popular accounts,
Nar al-Din built this courthouse after numerous complaints against
one of his emirs, who could not be checked by the local qadi. To
break this deadlock in the power structure, Nir al-Din instated a
magalim court under the supervision of the ruler, to treat cases which
went beyond the capacities of the gadi. The building was erected
south of the Citadel, inside the Bab al-Nasr, and later expanded by
Salah al-Din to become the Dar al-Sa‘ada, one of the central admin-
istrative institutions.'®

Niar al-Din and his family also founded several schools. He himself
built the first Dar al-Hadith (hadith school) in Damascus, which was
followed by many others in the course of the century.'” In 1168 he
founded a Hanafite school, the Madrasa al-Nuriyya al-Kubra, in the
building which had previously been a residence of Caliph Mu‘awiya
in al-Khawwasin. The school was founded with money from the
wagf-revenues, not from the state treasury (bayt al-mal)."

An important urbanization project authorized by Nar al-Din was
the foundation of the suburb of al-Salihiyya. The name al-Salihiyya
was derived from the Abu Salih Mosque in Damascus, where the
Qudama family, Hanbalites from Jerusalem, took refuge after their
flight from the Crusaders in 1156. With the consent of Nar al-Din
the Qudamas moved in 1158-9 to a monastery on the slope of the
Qasytn mountain. The tomb of the family leader, Abt “‘Umar, be-
came a shrine for pilgrims and several governors and merchants
founded mosques and madrasas in the area. During the Ayyubid pe-
riod al-Salihiyya expanded rapidly, especially because of the con-

1 Ibn Battuta, tr. by Gibb, vol. 1, pp. 86-8.
¢ Elisséeff, vol. 3, pp. 843-7.
7" Al-Nu‘aymi, vol. 1, p. 74-84.
18 1d., vol. 1, pp. 466-499.
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struction of various kinds of religious buildings, such as shrines, sufi-
convents and madrasas, as a rule in the form of wagfs."

Finally, two fields were laid out outside the city for horseriding and
military parades, the Midan al-Khadra, to the west, and the Midan
al-Hasa to the south, alongside the road to al-Hawran.

The building activities in Damascus in the 12th and 13th centuries
were not confined to Nir al-Din and his successors. Initiatives were
also taken by his wife, his descendants and several Ayyubid emirs. As
a result, the period witnessed a remarkable strengthening of the reli-
gious infrastructure of the city. One could say that Damascus was
restructured to accommodate a new vision of power and to become
one of the centres of a new integrated poltical and administrative
entity, again both in the symbolic and in the material sense.

As far as the consolidation of authority is concerned, two aspects
deserve our consideration. Firstly, the Nur al-Din episode shows a
dialectic between integration and differentiation which in some theo-
retical models is seen as typical for urban development. The integra-
tion, or re-integration, consisted mainly of the spatial and symbolic
expressions of secular authority, such as the Citadel, the Dar al-‘Adl,
etc. These institutions gave Damascus a new status which extracted it
from its phase of decline, when it lost its status as a centre where
secular and religious power converged. The balance between the
religious and secular components of the power structure was once
again restored. It is remarkable, however, that the institutions in
which this integration took shape were much more differentiated
than before. After all, secular power was invested in a restored Cita-
del, a palace and a courthouse, while religious institutions were estab-
lished in a great variety of mosques and madrasas founded by different
members of the ruling elite. The Court of Justice (Dar al-‘Adl or Dar
al-Sa‘ada) later became the residence of the Mamluk governors and
remained one of the centres of political activity and ceremony.

As Oleg Grabar observes, this development marks an important
phase in the formation of the religious infrastructure in towns
throughout the Muslim world. One of the main reasons why al-
Walid built the Umayyad Mosque was the wish to provide the com-
munity of Muslims with a single, communal space for prayer and
worship, signifying the unity of the community of believers and the
indivisible authority of the caliph. By the 12th century, the context

' Miura; Sack, p.82-3.
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for the meaning of religious institutions had changed: political au-
thority had become fragmented and power structures had become
more complex. The political role of religious institutions had perhaps
not essentially changed, but since religious authority was no longer
invested in a single figure, it became more diversified, as part of a
more diffuse set of political relations. This development was con-
comitant with the organization of space within cities, because
mosques or madrasas were founded to express the authority of certain
emirs or merchants within specific quarters, which were thus
‘marked’ as their personal spheres of influence, with their personal
clientele. This compartmentalization of the city, which started in the
Ayyubid period, was especially perceivable in the subsequent period
of Mamluk rule.”

Secondly, under the Ayyubids for the first time the institution of
waqf was used in Damascus on a grand scale as a device to support
policies of the ruling elite. Waqf was at the basis of the scheme of
urban reorganization, both in the construction of waterworks, tombs
and madrasas, and in the case of the important urban extension of al-
Salihiyya. To be sure, not all projects were directly initiated by the
state, but at least they were sponsored or authorized by officials or
members of the ruling elite. Moreover, efforts were made to central-
ize the administration of waqfs, to incorporate it into the administra-
tive framework and to enhance state control. The interference of the
state in wagf-practice did not mean that waqfs were appropriated by
the central government. Individual wagfs were founded and adminis-
tered by private individuals, merchants and emirs, and more often
than not supported private or family interests. However, the efforts to
centralize control and to stimulate the foundation of waqfs by the
examples of the ruling family should be seen as a deliberate policy to
enhance the grip of the ruling elite on the urban infrastructure of
Damascus. This tendency was continued under the Mamluk sultans.

In 1260 Damascus was conquered and partly destroyed by the
Mongols under Hulagu, who ended the period of Ayyubid rule. The
Mongols were driven back by the Egyptian Mamluks, however, who
became the new masters of the city and turned Damascus into a
provincial capital subordinated to Cairo. However, during the reign
of Sultan al-Zahir Baybars (1260-1277) the city enjoyed a privileged
status which is shown by the construction of some major buildings,

» Grabar (1967).



190 CHAPTER SIX

notably the Madrasa al-Zahiriyya. In 1312 Tankiz became governor
of Damascus for a period of 25 years and he, too, undertook several
construction projects, as well as governor Yalbuigha (1345), who built
a mosque which became the spiritual centre of the quarter Taht al-
Qala. In 1400 Damascus was again besieged and attacked, this time
by Timur Lang, who had parts of the city plundered and destroyed,
and carried a large number of artisans off to Samarkand. Only under
Sultans Barsbay (1422-1438) and al-Ashraf Qa’itbay (1468-1495) did
trade flourish again and the city could recover from the
destructions.?'

The building activities of the Mamluks were concentrated mainly
outside the city walls, and especially to the north. Since the sultans
had their military officers settle in the area north and west of the
Citadel, a new urban expansion grew which eventually developed
into a new centre for various kinds of activity, the quarter Taht al-
Qala (‘Below the Citadel’). East of Taht al-Qal‘a was the quarter of
al-‘Uqayba, which had been formed at the close of the 11th century,
and which now became a residential area for emirs and high ulama.
The Ayyubid Sultan al-Salih Isma‘il had built mosques and schools
in this quarter.” In the Ayyubid period economic activities were
concentrated in the souks to the east and south of the Umayyad
Mosque and especially in the Straight Street, between the Bab al-
Jabiya and the Bab Sharqi. In the vicinity of the gates in the city wall
were market places and to the south-west of the city, outside the Bab
al-Jabiya, was the main animal market.” The expansion to the north
implied that the Straight Street gradually lost its predominance as a
commercial centre and that the core of the economic sector shifted
from the inner city and the animal market outside Bab al-Jabiya to
the Stq al-Khayl—the ‘Horse Market’ northwest of the Citadel—
and the Suq al-Sartija, north of Taht al-Qal‘a. These markets were
specialized for the sale of animals, saddles and bridles for horses,
weapons, leatherwork and other requirements for the military. A
smaller urban extension can be perceived towards the south, near the
Bab al-Jabiya, especially centred around some turbas which were built
alongside the road where the annual pilgrimage caravan left the city.
Of all the urban extensions in the Mamluk period the core consisted

2 Id., pp. 28-31, map 6; Lapidus (1967), pp. 14, 22, 26, 28, 29, 32.
* Humpbhreys, pp. 210-1.
% Id., pp. 24-8, maps 2, 3, 5.
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of waqf complexes built around mosques. The economic infrastruc-
ture was strengthened by a number of large khans.*

Like the Ayyubids, the Mamluks were especially active in the field
of waqfs. Several sultans enhanced their economic position and their
prestige by restoring old waqfs and founding new ones. These waqfs
were centred around religious institutions, but usually included in-
vestments in the economic infrastructure of towns, for instance in
qaysariyyas and khans, souks, shops and storehouses. In Damascus,
these projects, which were mainly initiated by emirs, included a reor-
ganization of the area around the Citadel and the urban expansion of
Taht al-Qal‘a, several mosques, schools and mausoleums, khans and
souks, and so forth. It is remarkable, however, that these projects
added little to the power structure of the city as it had been built by
the Umayyad Caliph al-Walid and Nar al-Din al-Zanji. Apparently,
the main image of the city, as a centre of religious and secular power,
had been shaped during the two episodes mentioned above: the in-
corporation of the city into the domain of the Muslim community
under al-Walid, and the reunification of the symbols of religious and
secular power under Nur al-Din, as well as the differentiation of the
institutions which were the manifestation of these symbols, also un-
der Nur al-Din. These two phases provided Damascus with the two
pillars of its status as a centre of religion and administration. Under
the Mamluks the loci of ceremony were still those built by their
predecessors.

The transformations that Damascus underwent in the Ottoman
period involved mainly the domains of the religious and the eco-
nomic infrastructure. The efforts were meant to strengthen the hold
of the imperial authorities on the city and to revive economic activity,
which had stagnated during the 16th century. Partly due to invest-
ments in economic projects and the growth of Sayda as a centre of
Mediterranean trade, the economic situation of Damascus improved
markedly in the first half of the 18th century. This economic recu-
peration was supported by the city’s role as the starting point of the
pilgrims’ caravan and the ensuing intensification of trade relations
with the Hijaz. Especially in the 18th century the centre of gravity of
Syrian trade shifted from Aleppo to the coastal region, mainly Sayda
and ‘Akka, while relations with Egypt were strengthened. Although

* Sack, p. 30, map 6; “Ulabi (1989), pp. 473-6.
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Damascus did not replace Aleppo as a centre of commerce, at least
during part of the 18th century economic conditions improved.?

The expansion of Damascus in the Ottoman period reflects the
growing importance of the hajj as a spiritual and economic undertak-
ing. The pilgrimage not only linked the city directly with the political
and religious centres of the empire—Istanbul and Mecca—but also
gave it a central position within several trade networks, reaching
from Cairo to the Hijaz in the south, Baghdad and Central Asia to
the east, and Aleppo and Istanbul to the north. The hajj also fostered
a local specialization of artisans and merchants providing the pil-
grims with everything they needed for their journey. The Sulay-
maniyya and the Salimiyya—the nuclei of extensions in the western
direction—were partly dedicated to the care for pilgrims on their way
to Mecca, but in other places, too, buildings were constructed to
provide the caravans with all kinds of facilities. The halting places at
the southern exit road to the Hawran became increasingly important,
resulting in a considerable expansion of the suburb of al-Midan. The
activities in the economic domain were mainly undertaken by four
governors of the 16th century, Lala Mustafa Pasha, Darwish Pasha,
Murad Pasha and Sinan Pasha. The complexes founded by them
have been described in chapter four. They were not only part of a
policy aimed at revitalizing the economic infrastructure in the inner
city, but also created new centres for urban expansion. With the
building of several khans (Khan al-Harir, Khan Lala Mustafa Pasha,
Bazzazistan Murad Pasha and various souks) the focus of economic
activity again shifted to the inner city, especially the quarters south-
east of the Umayyad Mosque, while the Sinaniyya and Darwishiyya
Mosques opened up the area outside the Bab al-Jabiya for urban
extensions.”

Compared to the 16th century, the 17th century was relatively
poor as far as urban development was concerned. No large com-
plexes were built after the large foundation of Murad Pasha (1608-9),
although some khans, hammams and takiyyas were constructed. Two
remarkable buildings of this period are the al-Qari and al-Safarjalani
Mosques, erected east of the Umayyad Mosque, both under the su-
pervision of the Safarjalani family, who apparently had already estab-

» Abd el-Nour, pp. 219, 270, 338-9, 351; Inalcik, ‘The Ottoman state...,’ in:
Inalcik/Quataert (eds), pp. 339, 340, 345, 348; Faroghi, ‘Crisis and change...,” in:
id., pp. 484-6.

* Sack, pp. 31-4, map 7; Marino; Raymond (1985), pp. 211-2.
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lished their position as wealthy merchants. They had many waqfs
and were supervisors of the Madrasas al-Muqaddamiyya and al-
Jawhariyya. A large house was built by them in the 18th century in
the northeastern part of the inner city, near Bab al-Salam, and a khan
south of the Umayyad Mosque. In the 18th century then, building
activity again revived, mainly through the efforts of the ‘Azm gover-
nors, whose foundations, which have been discussed in chapter four,
were concentrated in the new commercial centre, where they also
built their residence, the famous ‘Azm Palace.”’

By the 18th century, the layout of the city, partly based on age-old
patterns, had crystallized around two axes: the Straight Street which
led from the Bab al-Jabiyya to the Bab Sharqi, and the Suq al-
Biziiriyya and Suq al-Khayyatin, which linked the Straight Street to
the Umayyad Mosque. The three nuclei of the city wntra muros were
the Umayyad Mosque, the Citadel and the ‘Azm Palace. In Ayyubid
times the area between the Citadel and the Mosque had been devel-
oped as the centre of administration, containing the military head-
quarters, the Court of Justice and the main madrasas. This unity of the
administrative infrastructure was broken by the Mamluks, whose
centres of authority were the Citadel, the residences in and around
Taht al-Qal‘a and the Dar al-Sa‘ada. Under the Ottomans a balance
was created between centres inside and outside the city walls, since
the main centres of the imperial administration became the
Sulaymaniyya, the see of the mufti, the Mahkamat al-Bab near the
Umayyad Mosque, the Citadel and the Dar al-Sa‘ada. The Citadel
was at some periods used as a garrison for the Qabiqul, or state
troops, and at others for mercenary troops. Moreover, it contained
the main state prison. It is not clear where the soldiers of the many
different mercenary troops were lodged. Apparently they were not
concentrated in certain locations, but rather spread over different
parts of the city. The local Janissaries, the Yerliyya, were concen-
trated in al-Midan and Suq al-Sargja.*®

Around the central axes and the nuclei of administration and con-
trol were the mahallas, or residential quarters, connected by main
streets and as a rule set off by a gate. Some of these quarters were
inhabited by specific groups, notably the Christians in the northeast

¥ Tbn Kannan (1994), pp. 37, 485; al-Budayri, pp. 141-5; Sack, pp. 34-8, map 7,
Rafeq (1966), pp. 85-109, 116-131, 144-8, 161-200; ‘Ulabi (1989), pp. 344-5, 482.

% Marino, pp. 209, 210, 212, 217; Raymond (1985), p. 73; Rafeq (1966), pp. 31,
35-42, 140, 166, 167; al-Budayri, pp. 110-1.
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and the Jews in the southeastern parts. The quarters, which were
supervised by a shaykh, usually contained a masjid and a small com-
mercial centre with a coffeehouse. The quarters outside the city walls
were normally centred around a mosque and a souk and were of a
different character. A special case is al-Midan, which extended along
the pilgrimage road from the southwestern gates of the city and
became an important suburb for several reasons. Firstly, it was one of
the places where the pilgrims’ caravan acquired their provisions and
as such it was a lively economic centre; secondly, the rituals con-
nected with the departure of the hajj caravan were held here, and
several shrines added to the sacred character; thirdly, it was here that
the cereals from the province, especially the Hawran, were stored
and distributed in special silos, and where the animal market was
held; fourthly, it was the residence of the Turcoman clan leaders who
had interests in the wheat trade and agricultural estates in other parts
of the province. These local chiefs had connections with the Yerliyya
troops, with the Bedouin tribesmen in the Syrian deserts and with the
Druzes of the Hawran and Mount Lebanon. The Midan thus formed
an economic and political link between Damascus and its agricultural
hinterland. The Turcomans were often fought as a rebellious group
in the course of the 18th century and were seen as helpers of rebel-
lious chieftains in the province. The ‘Azm governors had their houses
attacked and plundered on several occasions, and they usually took
refuge in the countryside.”'

Apart from its links with the agricultural areas in the Syrian prov-
ince, especially al-Ghita, al-Biqa“ and al-Hawran, Damascus was
part of several urban systems within the region. The macro-system
included Istanbul, Aleppo, Cairo and the holy places, with their port
Jedda, and was supported by the organization of the pilgrimage cara-
vans. The exchange between these cities not only consisted of trade,
but also of political contacts (appointments, alliances, intermediaries,
etc.), administrative connections (the delivery of the treasury, or
khazna, of Egypt; the arrival of the surra from Istanbul; the organiza-
tion of the caravan for pilgrims travelling from the imperial capital,
etc.) and, as we have seen, the ulama networks. Unlike Aleppo, in the
18th century Damascus was not incorporated into the main commer-
cial networks linking the European merchant towns in the Mediterra-
nean, such as Marseille and Livorno, with the Levant, although trade

= I(i., passim; Sack, pp. 81-2; Raymond (1985), p. 205
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with the European nations through the port of Sayda steadily in-
creased. This partly determined the role of Damascus within this
urban system in the economic field; it was not an emporium of inter-
national commodities, but rather a centre of regional trade. Besides,
it was not, like Aleppo, a military centre, harbouring garrisons for the
regular border struggles with Persia.*

Damascus was above all a centre of regional politics and adminis-
tration. The governor was responsible for the collection of taxes in a
geographically, economically and ethnically very variegated area and
for making the government of the province subservient to his main
task: the organization of the hajj. His military tasks were confined to
internal pacification, such as the disciplining of unruly chieftains, the
surveillance of the pilgrims and the supervision of the troops sta-
tioned in the strongholds along the pilgrimage road, and, finally, the
protection against Bedouin tribes. Warfare was an extension of poli-
tics, which consisted mainly of balancing the various regional chief-
tains against each other and forming local political coalitions. It is
because of this pivotal role of Damascus that there was always a
danger of local power groups undermining imperial authority in the
city, but, as we have seen, this danger was contained by carefully
upholding the mechanisms that secured the integration of the city
into the imperial structure.

Within the microsystem relations with the agricultural areas were
of great importance, as were those with some of the regional admin-
istrative centres, such as Nablus and Safad. However, the strongest
links were developed with Sayda, Tripoli, Ba‘albakk, Jerusalem and
Hamah, towns which were an organic part of the hinterland of Da-
mascus. From Tripoli tobacco was obtained, which was stored in a
specialized khan; merchants in Aleppo and Hims also had their sepa-
rate khans. Sayda was the main port for the importation of rice from
Damietta and the exportation of silk from Mount Lebanon and silk
tissues from workshops in Damascus. These towns provided Damas-
cus with an outlet to the Mediterranean, and were capitals of prov-
inces which remitted an important contribution to the finances for
the hajj, especially to cover the expenses of the protection force ac-
companying the pilgrims. The governors of Sayda and Tripoli some-
times acted as commanders of these troops. Ideally, they should have

“ Abd el-Nour, pp. 338-340; Inalcik, “The Ottoman state...,” in: Inalcik/Quataert
(eds), pp. 340, 345; Faroghi, ‘Crisis and change...,” in: id., pp. 484-6.



196 CHAPTER SIX

been the Pasha’s natural allies against refractory chieftains in Mount
Lebanon, the Jabal ‘Amil, Nablus, ‘Akka and the southern desert.
The role of Sayda as a centre of authority diminished when at the
beginning of the 18th century the Palestinian sheykh Zahir al-‘Umar
occupied ‘Akka and used it as a base to expand his regional influ-
ence. Ba‘albakk was the centre of one of the main agricultural areas
in the vicinity of Damascus, producing wheat, barley, beans and
lentils. As such it had to be protected against incursions of local
chieftains, such as the Druzes from Mount Lebanon. Regular expedi-
tions had to be undertaken to restore the authority of the governor of
Damascus. Like Jerusalem, Ba‘albakk was also one of the nuclei of
the regional ulama circuit.”

The integration of the regional urban system was enhanced by the
rise of the “Azm family in the first half of the 18th century. Members
of the family acted as governors of Sayda, Tripoli and Damascus,
sometimes simultaneously, and they acquired possessions and inter-
ests in various parts of the three Syrian provinces. The basis of their
power was Hamah, where they held considerable landed properties
in malikana, which eventually became an important source of cereals
for Damascus. Although their interests were spread over the whole of
Syria, there is no doubt that they saw Damascus as the real centre of
political and economic power. It was in the provincial capital that
they started their building activities, culminating in the palace built
by As‘ad Pasha in the 1740s, and it was here that they used their
political power to appropriate trade monopolies which enabled them
to tap off commercial circuits and accumulate fortunes. Thus, politi-
cal, administrative and economic integration went hand in hand.”

This brief survey of the development of Damascus within the con-
text of the empire and the province shows the structures that deter-
mined the urban function of Damascus, as a centre of authority and
administration, the preservation of culture and learning, and the eco-
nomic centre of urban networks and agricultural hinterlands. The
question now arises what the function of waqfs was among the factors
shaping the urban structure as it has been described above. Can a
specific role of the waqf institution, in its manifold manifestation, be
defined?

' Abd el-Nour, pp. 169, 219, 227, 351.
52" About the administration of the ‘Azm governors, see Rafeq (1966) and Barbir.
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Wagfs and the urban structure

Our hypothesis in this section is that the main function of the waqgf
institution in the urban context is that of a mechanism of integration,
on different levels. The suggestion of such a general function derives
from a combination of arguments provided by the conceptual and
historical perspectives on wagf, but it is important to note that a
generalization may not be totally justified by historical evidence. As
we have seen, the waqf institution went through a historical develop-
ment and evolved from a controversial concept based on relatively
scanty evidence from the Traditions to a fully elaborated juridical
device, well adapted to practical needs and administrative models.
Consequently, one should not lump all waqfs together and consider
them as a monolithic whole, lacking variety and differentiation. It is
one of the main contentions of this study that the waqf institution
should be treated as a historical phenomenon and not as something
which is determined by its ‘essential nature’ only. It is possible, how-
ever, bearing the necessity of historicizing in mind, to discern a cer-
tain continuity in the development of the institution, which allows the
search for patterns in its theoretical concept and historical enact-
ment. In our view, it is the integrating function in the domains of the
economy, the social structure and the administration that represents
such a pattern during the evolution of waqf as an institution. Here we
will continue to discuss the three particular domains and then try to
formulate a synthesis. It should be noted that the discussion refers to
functions of the waqf institution which were apparent in the different
phases of its development, but which became systematized and co-
herent in the course of the Ottoman period, when the field of waqf
was structured by forceful state interference.

a. Economic integration. The economic aspects of waqfs have only
superficially been touched upon on a theoretical level. The frame-
work for this discussion has been set out by Max Weber and some of
his disciples, who held that the main characteristic of the waqf insti-
tution was that it hampered economic progress, represented by the
formation of capitalist relations, and that it paralysed the exploitation
of real-estate possessions as a source of capital. After all, among the
major characteristics of the institution was that waqf possessions
could not be sold or pawned. This, one might argue, implied that
they were no longer part of the regular process of exchange that
determined the values of goods. Thus, by being converted into waqfs,
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properties were detached from the fluctuations of the market and lost
their value as a commodity. Since the origin of capitalist relations is
precisely sought in the privatization of land in Europe and the possi-
bility to incorporate land into the circulation of commodities, it fol-
lows that the waqf institution was among the factors preventing eco-
nomic relations in the Muslim world from developing in the direction
of capitalism.”

Leaving aside the perception of history that is reflected in this
view, four observations can be made in response to this approach.
Firstly, some of the variations in waqf regulations, as has been out-
lined above, are explicitly intended to counterbalance the limitations
set upon the exploitation of waqf possessions and the use of their
revenues. It is no coincidence that the pragmatic opinions of Abu
Yusuf prevailed in the course of time, as far as waqf rules are con-
cerned, and even at an initial stage, at the level of legal theory, rules
were incorporated to facilitate economic transactions and to broaden
the economic potential of wagfs. Secondly, since the conversion of
properties involved a stabilization of certain rights of possession,
these rights themselves acquired a certain value in an economy where
property relations were always subject to supervision and restrictions.
Devices were developed, such as the marsad, the ajr al-mithl and the
transfer of rights to others, to link these rights to the capital circuits
and economic conjunctures. Thirdly, the stabilization of the status of
possessions was often used as an opportunity for the safe investment
of capital. As we have seen, waqfs served as the basis for large eco-
nomic projects or investment funds to revive economic activity and to
finance the restoration of buildings, markets and other vital compo-
nents of the economic infrastructure. Fourthly, the integrative ap-
proach of waqf, as will be argued below, shows that the economic
value of waqfs was certainly not the only factor that determined their
function within power relations. Restrictions on economic exploita-
tion should not be seen as a device to fossilize economic relations, but
rather as a strategic means in power struggles which transcended the
realm of the economy. It was not a means to create stagnation, but a
means to shape, support and control processes of transformation,
which are per definition dynamic. It was a means to preserve a
certain field in which possessions were concentrated and connected
to social and ideological values.

% Turner (1978a), p. 46; id. (1978b), p. 124; Weber (1976), pp. 644, 706, 795.
p p
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If we want to evaluate the economic significance of urban waqfs,
then, we should take into consideration the following points. Wagfs
often formed the nucleus of projects of urban (re)construction. The
examples cited above show that the wagqf institution was an effective
mechanism to implement policies with regard to economic stimula-
tion and social provisions. The founder, in this case usually a state
official, could design the project himself, execute it as a private indi-
vidual, within the framework of the law, profit from the positive
symbolic connotation of waqfs and personally decide upon the or-
ganization, exploitation and administration of the possessions in
question. The form of waqf was also apt since it secured the stability
of the investment, the objects being protected against confiscation,
generally warranted against decay and subject to the duty of mainte-
nance. Furthermore, the waqf concept was a means to perpetuate
certain rights the founder and his descendants might have on his
properties, or to transfer these rights to other parties of his choice.
Finally, the founder was able to integrate several components of his
project into a single administrative, infrastructural complex, usually
combining religious and social institutions with economic facilities.

This outline illustrates the integrative capacity of the wagf institu-
tion in the economic field. Within waqf complexes several segments
of the economy were joined within one framework, creating a finan-
cial circuit which was theoretically closed and controlled by the
founder or the trustee. The money that was generated was partly
reserved for investments to preserve the waqf object and its profitabil-
ity and only a specific surplus was paid to the fisc and the beneficiar-
ies. In this way waqfs functioned as a kind of capital fund, through
which the means of production were preserved and maintained. If
necessary, the waqfs could be reconstructed or expanded by new
capital injections, but in principle they were protected against ruina-
tion. Moreover, the components pertaining to different economic
domains could complement each other and thus as a whole be more
or less stable in times of economic upheavals or recessions. Remark-
ably, waqf complexes could have components not only in Damascus
and the countryside, but also in other provincial towns, thus creating
a network of waqf objects within one complex, covering various parts
of the province. Buildings such as khans were links between the differ-
ent towns, where economic interaction took place and which fostered
the uniformity of the economic infrastructure within urban systems.
Wagfs not only supported this uniformity, being especially suitable
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for souks, khans, factories, mills, etc., but also provided a mechanism
to control the interaction between towns, as ‘locales’ where specific
activities were concentrated under careful supervision. This not only
enhanced the economic integration of the provincial urban system,
but also spread economic risks over a larger, more differentiated
area.

The economic integration on the provincial level can especially be
perceived in the case of waqf complexes that consisted partly of ur-
ban real-estate objects and partly of agricultural lands. Not only
could a chain of production and distribution be upheld within a
single waqf, taking the yields of estates to commercial facilities in the
city; it was also a means to skim off revenues in the countryside for
investment in the city. The wagfs of the governors in the 16th century
show that at times when the economy of Damascus stagnated, the
surplus of prospering possessions in other parts of the province could
be injected into the urban economy to provide the capital required
for reconstruction. These uses of waqf as a way to extract capital
from the agricultural areas were the main factor linking the city with
its hinterland. Simultaneously, waqgfs were an important instrument
for control and regulation, creating the possibilty for supervising the
channels through which commodities and capital circulated.

b. Social integration. The social dimension of waqfs essentially con-
cerns the various aspects of the structuring of social relations and
social life. Evidently, the mosque is the quintessential meeting-place
for the Muslim community, on the level of the quarter, or of the town
as a whole. The mosque was the centre of the temporal cycles of
social life, where the daily prayers, festivities and ceremonies were
performed, where people could have social intercourse at fixed times
and where the political unity of the believers was expressed by reli-
gious rituals and the khutba. The mosque was the foremost symbol of
identity and the centre of a whole variety of linked institutions and
monuments that buttressed this function. As a result, the mosque was
usually located at the centre of spatial structures and substructures
where other parts of the social infrastructure were also concentrated,
such as coffeehouses and bathhouses. These, of course, were them-
selves of great significance for urban social life, as meeting-places and
centres of ritual practices. Finally, this infrastructure formed the
frame for the largest social event of the year, the departure of the hayjj
caravan.

The mosque, the madrasa, the bathhouse and other waqf buildings
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provided the basis for the social integration of the urban community.
They were public meeting-places which transcended the borders of
the alley and the quarter, where social status was confirmed by public
appearances and ceremonies and where social networks were devel-
oped. Here the main symbols of literary, scholarly and religious cul-
ture, the symbolic system, were preserved and kept alive; here the
components of the cultural heritage were assembled and distributed
among the community. As we have seen, the ulama networks con-
nected with these institutions were in the course of time increasingly
incorporated into the administrative apparatus, and concomitantly
the methods of scholarship and the transmission of knowledge were
more precisely organized. Apart from this, waqfs, being intended to
serve pious and charitable purposes, provided also social services in
the direct, material, sense: soup-kitchens were founded for the relief
of the poor, grants to orphans, stipends for students, public fountains,
facilities for travellers and pilgrims, financial security, etc., were all
financed from the reservoir generated by waqfs. Evidently, this chari-
table function was conducive to the social cohesion of the urban
community, preventing the disintegration of the social fabric by im-
poverishment and social isolation.

Since waqfs were a means to stabilize property relations, as a result
they became an important means for the transfer of properties from
one generation to the next, to preserve properties within the family
and, consequently, to reproduce family structures. Most waqfs con-
sisted partly of a legacy for a pious purpose and partly of a rent to be
paid to the descendants of the founder. In this way the founder could
favour certain lines within the family, or stimulate certain family
professions by allocating waqf yields to, for instance, members of the
family who became ulama. Often these waqfs served as a financial
security for the women of a family after they became widows or
otherwise financially dependent. The nuclei of family waqfs could in
the course of time be expanded with additional foundations to be-
come the economic basis of several generations of wealthy families.

These social aspects of waqfs show how individual members of the
urban community would in some way of another, at various stages of
their lives, make use of the facilities offered by wagqfs, which thus not
only contributed to their sense of well-being, but also strengthened
their ties with the social structure of the city.

c. Administrative integration. The integrative function of wagfs in the
domain of administration follows from their function within the so-
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cial and economic domains. After all, the structures that were shaped
by socio-economic relations were incorporated into the system of
administration and were at the same time manipulated by it. The
authorities could utilize the existing infrastructure of waqgfs to pre-
serve social and economic cohesion and, as we have seen, found
wagfs to influence this infrastructure. Networks of institutions were
gradually put under state supervision and large estates spread over
the province were used to implement policies and to build economic
circuits. Waqfs were an institutional form which facilitated the co-
ordination of investment and urban expansion between individuals
and the community, between private interests and public interests,
since initiatives to improve and transform the urban infrastructure
and to construct new urban extensions were always linked to the
common good by using wagfs as their core.

In the context of the administrative apparatus the key-word for the
function of waqfs is ‘control’, since the system of waqfs offered a
structure which penetrated deeply into various dimensions of life and
could relatively easily be surveyed and manipulated. The waqf insti-
tution not only created the facilities for the transmission of knowl-
edge, but also generated the revenues to support a body of ulama
which were gradually incorporated into the administrative apparatus
and which to a large extent organized the channels of surveillance.

It is important to note that the waqf institution was essentially seen
as an act of piety and had a positive, even sacred, connotation. All
the functions of wagfs in the various domains should be seen in this
perspective, because it leads us to the most essential integrative func-
tion of waqfs, as a mechanism linking the domain of the material—
wealth, economy—with that of the spiritual—expressions of religious
belief and the realm of the sacred. Waqfs were the main support of
the system of religious symbols, which shaped the ideological dis-
course of the community. They were incorporated into the system of
divine law and connected the life of individuals to the religious struc-
ture that encompassed the whole community. Through the system of
wagqfs the sacred pervaded the everyday life of the believers, the social
life of the community and the material culture of urban form.

This sacred element was thus the dynamic force behind the inte-
grative function of waqf, which gave the institution its ‘surplus value’,
imbuing it with a moral dimension which was essential for its forma-
tion into a field or system in which power mechanisms converged. It
is here, too, that the texts and historical practice come as close to-
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gether as possible. In the text an idea of sacredness is expressed
which is subsequently described to accommodate it to practical re-
quirements; in practice a system of property relations is developed
which is linked to the idea of sacredness in order to be incorporated
into power structures that are based on the duality of material wealth
and symbolic power. Wagfs were thus a typical device to build struc-
tures which would enable a society to control processes of change, to
preserve the two essential assets of the community: the exploitation of
material resources and the expression of its system of symbols. It is
here, too, that the essential function of waqfs within urban structures
should be sought: the connection between urbs, the city in its material
form, and citas, the idea of an urban community. This dual nature
defined it as a mechanism which was essential for the organization of
urban space and for the development and expansion of the city. All
major urban extensions in Damascus in the period under study and
all reorganizations of the spatial structure were supported by forms of
the wagf institution. It seems justified to say that the vitality of Da-
mascus derived to a large extent from its strong infrastructure of

wagfs.



CONCLUSION

To conclude this study we will now briefly return to some of the
theoretical premisses outlined in the introduction above. In the fore-
going pages we have proposed an approach to wagqfs which, it is
hoped, elucidates the functioning of waqfs in general and with regard
to urban structures more specifically. As a theoretical framework we
have used the concepts of the ‘institution’ and the ‘field” developed
by Pierre Bourdieu, since these allow us, firstly, to analyze history as
a process of continual transformation, in which contingency and dif-
ferentiation are related to patterns, correspondences and structures,
all of which are often especially created and elaborated to fulfil the
need of some sense of order and to ensure the reproduction of social
relations. Secondly, they allow us to describe waqfs as a dynamic
phenomenon that was developed at least partly in a structural way.
Thirdly, they allow us to integrate the various manifestations of waqfs
into a single system. After all, the historical practice of foundations
cannot be detached from the essence of the institution, which re-
mained stable in the course of time. This essence was only partly
determined by the legal concept defining the institution, which pro-
vided the framework of rules that structured its development.

The history of the waqf institution refers first of all to the myriad
individual foundations that were created in the course of time. How-
ever, it also refers to the outcome of the complex interaction between
a legal tradition which deployed itself partly according to its internal
rules, economic requirements, which tested the practicability of legal
forms, and administrative practice, which responded to the needs of
power formation and regimentation. Economic and administrative
conditions led to an ever greater elaboration of waqf legislation, in
order to regulate competition over its assets and to cover newly
emerging practices. The elaboration of rules refined the practical
aspects of the waqf concept, established its basis as an independent
institution and protected its status. Simultaneously, waqgfs came to
play an increasingly important role in the policies of the state, or,
perhaps more precisely, of the ruling elites. Not only did the eco-
nomic potential of waqfs grow, creating new opportunities for tap-
ping revenues, it also became a mechanism to strengthen the state
apparatus by structuring networks and enhance their subordinancy



CONCLUSION 205

to state interests. The efforts by the state to penetrate the networks of
waqfs and to control them became probably the main force structur-
ing the development of the institution.

The value of waqfs, within this process, was determined by their
importance as a source of symbolic power. This power was generated
at several levels. Firstly, as an economic asset, representing a certain
intrinsic value as capital goods; secondly, as a container of symbolic
meaning, both as monuments and as components of the religious
system of symbols, which pervaded the ideological structure of the
legislation and administration; and thirdly, as networks located in
time and space which could be utilized as a means of control and
surveillance. According to the approach of Bourdieu, waqf networks
were conducive to the regulation of power struggles, the distribution
of power and the stabilization of certain power configurations. Con-
sequently, they became a mechanism for the reproduction and trans-
formation of these power configurations.

These functions of wagfs could not be realized without a promi-
nent role of the ulama, the corps of specialists guarding and repro-
ducing the religious system of symbols. In the view of Giddens, ‘au-
thoritative’ resources that generate power structures are created by
the following factors: firstly, the possibilities of surveillance and of
collecting and storing information; secondly, the creation of a body of
specialized administrative officials, supported by the extraction of a
certain part of the surplus production; thirdly, the opportunities to
control and punish dissident elements; and fourthly, the creation of
conditions that influence the formation of ideology.' In this study it
has been argued that waqfs play a predominant role in all these
factors, which, as Giddens stresses, become especially manifest in the
urban milieu. First of all, waqfs were a means to extract part of the
surplus production to support the networks of the ulama and at the
same time link them to the state apparatus. This created a commu-
nity of interests between the ruling elite and segments of the ulama
networks, which was expressed in ideological outlooks and values,
and, to be sure, in the development of law. Moreover, waqfs became
a means to strengthen state control, firstly by reorganizing the educa-
tional system; secondly by monitoring the economic infrastructure
and the waqf possessions of social and political factions; thirdly, by
using wagqfs as a basis for economic expansion; and fourthly, to justify

! Giddens (1996), pp. 14-6.
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the keeping of an inventory of properties and draw up registers incor-
porated into the judicial and administrative archives, preserved by
the bureaucracy and the judiciary, enabling the state to effectuate
measures and control transactions.

Within this framework the ulama occupied a pivotal position, but
the differentiation of waqfs and the ways in which waqfs shaped
ulama networks reflected that their interests were not evidently uni-
form. If one wants to describe categories of waqfs from a historical
perspective, one should distinguish them according to a historical
‘rhythm’. Thus imperial waqfs coincide with the conjunctures of dy-
nasties and the requirements of far-reaching revisions of symbolic
and power systems, while waqf complexes are nuclei of regional tra-
ditions and formations which are not essentially influenced by politi-
cal circumstances, but rather grow steadily over the years. Waqfs
founded by ruling elites, such as governors and notables, respond to
economic circumstances and policies, reflecting the conjunctures of
urban development, whereas waqfs founded by individuals and fami-
lies were the nuclei in which the acquisitions of life careers and
generations were accumulated, thus laying the foundation of the
wealth of families. These categories of waqfs have different historical
functions and reflect different roles within the power structures with
which they are ultimately all connected. The ulama were involved in
all these types and perhaps with the state represented the main force
integrating them into one system.

These power aspects of waqfs become particularly evident within
the context of the city. As we have seen, recent theoretical views seem
to have demolished certain views of the city in general and of the
Islamic city in particular. If there is no definition of a city as a
conceptual entity with its own systematic development and inherent
dynamic, cities can only be defined as centres where various political,
socio-economic and cultural networks meet and interact. As the cen-
tres of these mechanisms, they are also centres of power structures.
This concentration of activities, exchange and power does not create
cities as entities, but does give them certain specific features, derived
from the intensity of their centralizing and integrating role. Seen
from this perspective, the a priori distinction between Islamic and
European cities disappears, since, for instance, the fact that European
cities enjoyed some form of official autonomy in contrast to cities in
the Islamic world is not an essential difference between two concepts
or types of urban entities, but rather the expression of different con-
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stellations of power within a broad pattern of relations. It is not the
formal realization of an abstract idea of the city, but rather one of the
ways in which cities were integrated into power structures. After all,
whatever the official status of a city may be, it is always embedded in
surrounding structures which include other cities. The place of a city
within these urban systems at least partly determines its function and
type. These power structures and their urban manifestations can be
studied without presupposing an essential difference between cul-
tures.

Within this context, general approaches to questions of urban or-
ganization can be examined, such as the various statuses of space, the
regimentation of space, the influence of social relations on spatial
organization, the role of spatial structures in the exertion of author-
ity, the focuses of intertwining networks in spatial organization, and,
finally, the relation between urban form and symbolic systems. When
sufficient individual cases have been studied on the basis of this type
of question, it may be possible to formulate criteria to determine the
‘Islamic’ character of cities, or at least to find certain common fea-
tures of cities in the Islamic world in certain periods. In view of the
aforementioned considerations, these features should not be seen as
merely inspired by religious or cultural attitudes, but rather by the
way in which networks were able to incorporate cities into their
power systems and thus to impose a certain form. Thus, it is the
measure of integration of several urban centres within one hierarchy
that seems vital.

We have tried to show above how decisive the role of waqgfs was in
the formation of urban space in the case of Damascus. Waqfs were
the basis of the institutions that determined the role of Damascus as
an urban entity, firstly as a centre of authority, secondly as a centre of
learning, thirdly as a centre of exchange, and fourthly as a centre of
spirituality. Waqfs were a means to stabilize the legal status of these
institutions and their links to certain factions and groups. They were,
moreover, an important instrument to define the status of properties,
making them sacrosanct and establishing and preserving their posi-
tion within the urban fabric. They were an important means to en-
dow space with meaning, derived from tradition and the religious
system of symbols. Finally, they were a mechanism through which
private interests and enterprise could be co-ordinated with the inter-
ests of the urban community. It is through these functions that waqf
networks formed the pattern underlying urban development.
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It has been argued above that the essential function of waqfs was
to foster the integration of various social, economic and spiritual
domains. Since the urban structure was imbued with the waqf phe-
nomenon to such an extent, the spiritual component should accord-
ingly be seen as crucial as a means to integrate the urban society.
Urban life was to a large extent organized by the networks of wagfs,
since they represented the basis of the spatiotemporal organization
structuring social life and social relations. There was probably hardly
anyone in Ottoman Damascus whose life was not at one stage or
another shaped by the waqf system, either in the form of schools or
mosques, or in the form of commercial locales, or in the form of
bathhouses, coffeehouses and other social meeting-places, or, finally,
in the form of allowances, financial support and provisions. It is of
course this social function of wagfs, as an integrating factor in urban
society, in which their material and spiritual aspects converge. If the
concept of the Islamic city should be revived in a different guise,
therefore, perhaps the foremost criterion to be assessed is to what
extent urban structures are shaped by waqfs.
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al-Nariyya, 78, 187
Dar al-Qur’an, 80, 142, 143
al-Dalamiyya, 80
al-Sabaniyya, 80
Dar al-Sa‘ada, 77, 141, 187, 188, 193
Darwish Pasha, 127, 128, 141, 142, 192
al-Darwishiyya, 136, 192
David, 5
Dobbs, 16
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Dome of the Rock, 181
Druzes, 194, 196
Dtma, 129

Duqgaq, 186

Egyptiian), 19, 54, 57, 63, 74, 76, 77, 78,
79, 83, 88, 100, 101, 102, 103, 110,
111, 112, 124, 131, 146, 147, 151,
184, 189, 191, 194

Europe(an), 1, 14, 15, 16, 17, 18, 19, 20,
22, 23, 157, 195, 198, 206

al-Falaqinsi (family), 138, 174
‘Abd al-Mu‘t, 137, 138, 169
Muhammad, 137, 164, 166

al-Farabi, 2

al-Farazdaq, 5

al-Farfur, 95, 102, 120

Fatimid(s), 87, 1284, 185

Fertile Crescent, 74

Foucault, 24, 25, 26, 27, 179

Franciscan Order, 157

Franks, 186

Fustat, 3

Gallipoli, 142

Ghaza, 95

al-Ghazali, 71

al-Ghazzali (Janbirdi), 100, 141

al-Ghari, 57

al-Ghata, 79, 81, 130, 136, 162, 163,
164, 169, 171, 176, 194

Giddens, 24, 25, 26, 180, 205

Grabar, 188

Greeks, 5

Grunebaum, von, 17, 18

al-Hadir, 71

al-Hadra, 104

Hadramawt, 71

Hafsa, 39

al-Ha’ik, 124

al-Halabi, 170

Hamah, 76, 78, 127, 142, 144, 149, 163,
171, 176, 195, 196

Hanafite, 19, 28, 33, 38, 39, 42, 45, 46,
48, 52, 538, 59, 65, 70, 73, 75, 76, 77,
78, 79, 80, 83, 84, 85, 86, 98, 100,
101, 106, 108, 109, 110, 111, 112,
114, 115, 119, 120, 123, 128, 134,
135, 142, 154, 157, 160, 163, 164,
181, 185, 187
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Hanbalite, 83, 85, 123, 155, 157, 187

al-Harawi, 71, 72

al-Hariri, 128

al-Hasiri, 77

al-Haskafi, 112

al-Hawran, 71, 81, 99, 169, 171, 188,
192, 194

Herat, 71

al-Hijaz, 4, 8, 72, 81, 83, 98, 100, 101,
102, 103, 104, 131, 191, 192

al-Hijazi (family), 124
Yahya, 123

Hilal, 48, 50, 60, 61, 81

Hillenbrand, 74, 181

Hims, 76, 142, 195

Hulagu, 189

Husayn, 71

al-Husayni (family), 81

Ibn ‘Abbas, 128

Ibn ‘Abidin, 114

Ibn ‘Arabi, 95, 97, 98, 99

Ibn Battita, 73, 186

Ibn al-Fasih

Ibn Hamawi, 76

Ibn Hamza, 124

Ibn Jubayr, 186

Ibn Kannan, 29, 104, 125, 127

Ibn Khaldun, 2, 8

Ibn al-Khalifa,
Hasan, 137, 138, 164, 169
Mustafa, 137, 138

Ibn al-Kishk, 77

Ibn Nujaym, 19, 54, 112, 114, 160

Ibn al-Shahna, 63

Ibn Talan, 29

Ibn Tamart, 71

Ibn Wahban, 54

Ibn Yasuf, 169

Ibrahim Pasha, 124

al-‘Imadi (family), 134
Hamid, 29, 114, 115, 160, 164, 165,

169, 173

Muhammad, 126

al‘Imara, 104

Iraq, 102

Isa, 71

Islam(ic), 2, 3, 7, 8, 10, 15, 16, 17, 18,
19, 20, 21, 29, 33, 36, 37, 38, 45, 58,
74, 82, 107, 109, 153, 206, 207 (see
also Muslim)

Istanbul, 95, 96, 100, 102, 106, 110,
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113, 118, 119, 120, 121, 122, 124,
126, 131, 133, 134, 135, 136, 137,
138, 139, 141, 142, 148, 150, 159,

173, 174, 177, 192

Jabal ‘Amil, 196

Jabarti (family), 80

al-Jabawi, 99

Janissaries, 104, 138, 193

Jagmag, 81, 85

Jagmaq (Khangah), 81

Jarabjiyya, 104

al-Jazzar, 140

al-Jawhari, 79

Jedda, 194

Jerusalem, 6, 55, 71, 72, 74, 76, 78, 95,
122, 125, 131, 145, 157, 181, 187,
195, 196

Jews, 5, 194

Johansen, 19, 11

Ka‘ba, 63

al-Kamili, 138, 139

al-Kaylani, 127

Khalid ibn al-Walid, 3, 4, 72

Khalwatiyya Order, 98, 99, 127, 128

Khan al-Bugsumat, 81

Khan al-Harir, 192

Khan Lala Mustafa Pasha, 192

Khan al-Sultan, 133, 165

al-Khassaf, 29, 33, 38, 39, 40, 44, 45,
46, 47, 48, 49, 50, 60, 61, 68, 114

Khatt al-Khawwasin, 77

al-Khayyatin, 128

Khorasan, 73

Kafa, 3, 5

Kuajak Pasha, 105, 127, 128, 149

Lala Mustafa, 112, 136, 141, 148, 192
Lapidus, 18, 20

Latin America, 15

Lefebvre, 21, 22, 23

Levant, 184, 194

Livorno, 194

al-Ma‘arra, 141, 145

Madrasa,
al‘Adiliyya, 85
al-Farrukhshiyya, 78
al-Hafiziyya, 77
al-‘Izziyya al-Barraniyya, 78, 79
al-Jamaliyya, 77



230

al-Jawhariyya, 79, 124, 193
al-Kallasa, 95
al-Khataniyya al-Juwwaniyya, 76, 77,
78, 83
al-Malik al-Mu‘azzam, 77, 78
al-Maridaniyya, 77
al-Mugaddamiyya, 193
al-Muradiyya, 131, 132, 133
al-Murshidiyya, 77
al-Nagshbandiyya al-Barraniyya, 131
al-Nariyya al-Kubra, 76, 77, 78, 79,
83, 127

al-Qassa‘ayn, 77
al-Qaymariyya, 121, 138
al-Sadiriyya, 77
al-Tankiziyya, 123
al-Taqwiyya, 124
al-Zahiriyya, 76, 126, 127, 190

Maghrib, 71, 181

Mahkama al-Kubra, 120, 138, 154, 176

Mahkamat al-‘Awniyya, 120

Mahkamat al-Bab, 120, 126, 154, 183,
193

Mahkamat al-Midan, 120

Mahkamat al-Salihiyya, 120

Mahkamat al-Sinaniyya, 120

Majd al-Din, 76

Malikite, 185

Mamluk(s), 29, 33, 51, 57, 70, 73, 75,
76, 79, 80, 82, 83, 84, 85, 86, 87, 88,
95, 102, 103, 106, 107, 109, 110, 111,
116, 118, 120, 121, 127, 151, 182,
183, 186, 189, 190, 191, 193

al-Manini (family), 119, 122
Ahmad, 129

Manjak, 81

al-Marghinani, 65

al-Marj, 81

al-Marja, 128

Marj Dabiq

Marqas al-Sudan, 104

Marseille, 194

Marxist, 23

Maryam, 71

Mashhad al-Naranj, 71

al-Mazza, 128, 169

Mecca, 3, 4, 8, 72, 97, 102, 103, 130,
133, 144, 145, 181, 192, 194

Medina, 3, 4, 8, 71, 72, 97, 102, 103,
131, 133, 144, 145, 194

Mediterranean, 191, 194, 195

Mehmed, 95, 96
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al-Midan, 105, 120, 133, 138, 146, 192,
193, 194
al-Midan al-Hasa, 188
al-Midan al-Khadra, 183, 188
Middle Ages, 16
Middle East, 15, 17, 19
Mongols, 73, 81, 189
Mosque,
Aba Salih, 187
al-‘Asali, 128
al-‘Atiya, 124
Barsbay, 165 (see also al-Ward)
Bardbey, 127
al-Hakim, 76
al-Hazizatiyya, 145
al-Mu‘allaq, 183
al-Muradiyya, 127
al-Muzaffar, 160
al-Qal, 124
al-Qari, 192
al-Rukniyya, 78
al-Safarjalani, 192
al-Salimiyya, 124, 125, 136, 192//
al-Sinaniyya, 104
al-Tankiziyya, 77, 183
Umayyad, 3, 6, 7, 8, 9, 33, 71, 72, 76,
77,78, 81, 84, 85, 86, 95, 101, 112,
119, 121, 122, 123, 124, 126, 127,
128, 131, 133, 135, 136, 137, 138,
141, 143, 155, 156, 157, 158, 162,
164, 166, 171, 180, 181, 182, 183,
184, 186, 188, 190, 192, 193
al-Ward, 157, 165, 183 (see also
Barsbay)
al-Yaghushiyya, 135
Yalbugha, 78, 135, 183
Mount Lebanon, 143, 194, 195, 196
Mu‘awiya, 3, 4, 77, 187
Muhammad (prophet), 39
al-Mubhasini (family), 119, 122, 124, 125
Isma‘il, 124, 126
Sulayman, 124, 125
al-Mubhibbi, 158, 175
Zaynab, 158
Mumford, 13, 14, 23, 25
al-Muradi (family), 122, 131, 133, 134
‘Abdallah, 131, 132, 133
‘Ali, 131, 132, 133
Husayn, 131
Muhammad, 131
Muhammad Khalil, 29, 133, 137
Muhammad Murad, 131
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Murad Pasha, 141, 143, 144, 145, 148,
149, 192

Murad Shalabi, 141, 148

Masa, 71

al-Musalla, 4, 182

Muslim(s), 3, 4, 5,6, 7,9, 11,12, 17, 18,
19, 21, 33, 37, 40, 42, 54, 72, 74, 79,
108, 134, 155, 157, 181, 182, 184,
186, 188, 198, 200

Nablus, 176, 195, 196

al-Nabulusi (family), 128
‘Abd al-Ghani, 125, 128, 156
Isma‘l, 128
Isma‘l, 128

Naima, 148

Nagshbandiyya Order, 127, 131, 157

al-Nasafi, 48, 64, 65

Nasth Pasha, 125, 127, 169

Nishapur, 76

al-Nu‘aymi, 6, 7, 9, 29, 70, 75, 77, 82,
83, 112, 185

Nar al-Din (al-Zanji), 72, 75, 76, 77, 86,
87,104, 129, 184, 185, 186, 187, 188,
191

Nari Hospital, 77, 136, 156, 186

Occident, 15

Osman, House of, 98, 99

Ottoman, 29, 33, 51, 80, 95, 96, 97, 99,
100, 101, 102, 103, 105, 106, 107,
108, 109, 111, 112, 113, 115, 116,
127, 131, 133, 134, 139, 140, 141,
148, 149, 151, 152, 153, 154, 157,
162, 164, 174, 180, 182, 183, 186,
191, 192, 193, 197, 208

Palestine, 99, 143, 184, 196

Pascual, 146

Persia, 74, 100, 104, 195

Porte, 100, 102, 114, 118, 119, 121, 122,
126, 134, 138, 140, 141, 150, 173

Pouzet, 83

al-Qabagqabiyya, 130

Qabiqal, 193

al-Qadam, 128

Qadikhan, 54, 61, 65, 109, 160
Qadiriyya Order, 127
Qa’itbay, 190

al-Qalamun, 170

al-Qanawat, 156
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al-Qari, 126

Qasyun, 187

Qaysariyya al-Kattaniyya, 143

al-Qintar, 124

al-Qubaybat, 137

Qubbat al-Hajj, 105

Qubbat al-Nasr, 71, 127, 128

Qudama (family), 187

al-Qunaytra, 141

Qur’an, 57, 71, 75, 80, 85, 124, 128,
129, 133, 135

Rafeq, 167

Rajab Pasha, 126, 156

Raymond, 19

al-Ramla, 33

al-Ramli, 29, 33, 52, 53, 54, 56, 57, 58,
114, 160

Rim, 71

Rumelia, 106

al-Rtimi, Qawam al-Din, 78

al-Rami, Husam al-Din, 76

al-Sa‘di, Abu al-Hasan, 64

al-Sa‘di, Muhammad, 129

Sa‘di Order, 137

Safad, 142

al-Safadi, 78

al-Safarjalani (family), 161, 174, 192

Saint John (Basilica of), 4, 5, 7, 71, 182

Sakman troops, 104

Salah al-Din (al-Ayyubi), 72, 76, 187

Sale, 20

al-Salih Isma‘il, 190

al-Salihiyya, 75, 87, 97, 99, 120, 124,
125, 127, 128, 133, 160, 183, 187,
189

al-Salimiyya, 124, 182, 192

Samadi Order, 99

Samarkand, 190

al-Sarakhsi, 61, 65

Sayda, 103, 126, 137, 144, 149,
176, 191, 195, 196

Sayzar, 142

Selim, 95, 97, 98, 99, 100,
120, 133

Seljuk(s), 74, 184, 186

Shafiite, 75, 84, 85, 95, 100, 111, 113,
120, 122, 128, 142, 155, 163, 164,
165, 181, 185

al-Shaghar, 104

al-Shaghari, 137, 138

170,

102, 112,
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al-Shalabi, 95

al-Sham, 138

Shams al-Din, 77, 78

al-Shaybani, 38, 39, 41, 46, 48, 49, 58,
59

Shiite, 81, 185

Sibahis, 104

al-Sibahiyya, 144

Sijistan, 71

Sinan Pasha (waqf of), 132, 136, 141,
142-3, 146, 147, 192

Sjoberg, 15

Solomon, 5

Sourdel-Thomine, 71

Stern, 18

Straight Street, 190, 193

Sulayman b. Dawad, 5

Sulayman (Ottoman sultan), 98,
105

Sulayman (Umayyad caliph), 6

Sulaymaniyya (Takiyya), 98, 100, 119,
120, 121, 127, 131, 133, 136, 169,
182, 183, 192, 193

Sulayman Pasha al-Baltaji, 126

al-Sumaysati, 76

al-Sumaysatiyya (Khanqah), 76, 79, 83,
87,127, 129, 130

Sunnite(s), 36

Suq al-Arwam, 142, 143

Suq al-Bizariyya, 193

Suq al-Harabiliyya, 141

Saq al-Khayl, 190

Staq al-Khayyatin, 193

Suq al-Natafjiyya, 141, 142

Suq al-Qabaqabiyya, 142

Saq al-Saruja, 128, 131, 141, 183, 190,
193

Suq al-‘Ulabiyyin, 71

Sar, 149

al-Suwayqa, 127

Syria(n), 4, 8, 19, 55, 74, 75, 77, 85, 87,
100, 101, 102, 103, 104, 110, 111,

100,
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112, 113, 124, 128, 129, 133, 134,
137, 140, 144, 146, 147, 148, 149,
150, 151, 156, 171, 184, 185, 191,
194, 196

al-Tadmiri, 128

Taht al-Qal‘a, 183, 190, 191, 193

Tankiz, 81, 190

al-Tarabulusi, 29, 33, 48, 49, 50, 51, 52,
68, 114, 116

al-Tarsusi, 61, 62, 63, 64

Timur Lang, 190

Transoxiana(n), 61, 63, 72, 73, 109

Tripoli, 77, 103, 129, 144, 164, 176,
195, 196

Turcoman, 136, 194

Turk(s), 100, 120, 184

‘Umar, 3, 39, 41, 49, 57, 71
Umayyad(s), 72, 76, 184
al-‘Uqayba, 190

‘Uqgba, 40

al-Ustuwani (family), 119, 122, 174
‘Uthman, 39, 41, 71

Voll, 119

al-Walid, 4, 5, 6, 7, 180, 181, 184, 188,
191

Weber, 13, 14, 15, 16, 17, 18, 107, 197

Wrigley, 16

Yalbugha, 81, 190
Yemen, 81

Yerliyya, 138, 193, 194
Yasuf Pasha, 156

Zahir al-‘Umar, 140, 196
Zanjid(s), 84, 182
Zayn al-‘Abidin, 71
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