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Preface

Articulating the intricate relationship between Islamic theology and law has
always been a scholarly challenge. Yet today—more urgently than ever before—
it has become a political and social imperative, especially for Muslim com-
munities living in Europe and North America, and no less for those within
Muslim-majority societies. As we began assembling this volume, however,
the world was confronted with another urgency—one that disrupted the very
rhythms of intellectual exchange that are essential to such collaborative schol-
arly undertakings.

We therefore express our sincere gratitude to all the authors who, in the
uncertain early stages of post-pandemic recovery, made the effort to travel to
Paderborn University, navigating new challenges in the cautious return to aca-
demic mobility and discourse. We are equally indebted to those who, from afar,
enriched our discussions through their online engagement. The combined
contributions of all participants—whether present in person or virtually, at
the beginning or joining our endeavor at later stages—continue to shape and
deepen our thinking in the interrelated domains of Islamic theology, jurispru-
dence, and legal theory.

This volume represents one of several scholarly outputs produced within
the framework of the AtwG Short-Term Research Group Zur Dynamik der
Tradition: Die Beziehungen zwischen Recht und Theologie (The Dynamics of
Tradition: Relations between Law and Theology). The research group was a joint
project conducted by Paderborn University, Friedrich-Alexander University
Erlangen-Niirnberg (FAU), and the Academy for Islam in Research and Society
(A1wG) at Goethe University Frankfurt.

The AIWG, a pioneering academic platform dedicated to interdisciplinary
research and dialogue on Islamic theological and social questions, has facili-
tated this work. It supports national research collaborations among scholars
in Islamic Theological Studies, affiliated disciplines, and representatives from
civil society—including voices from within Muslim communities. Funded by
the Federal Ministry of Research, Technology and Space (BMFTR), the ATWG
enabled the formation of research groups at Paderborn University, comprising
Prof. Dr. Idris Nassery, Prof. Dr. Muna Tatari, and Dr. Abdul Rahman Mustafa,
and at Friedrich-Alexander University Erlangen-Niirnberg (FAU), comprising
Prof. Dr. Maha El Kaisy-Friemuth and Dr. Mohammed Abdelrahem. We owe
special thanks to Dr. Raida Chbib, Managing Director of the ATwG, whose
steadfast support was instrumental to the realization of this project.
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Our thanks also extend to Nienke Brienen-Moolenaar at Brill, whose gener-
ous and timely assistance helped bring this volume to publication. We are hon-
ored to see this book included in the Studies in Islamic Law and Society series,
and we thank the editorial board for their trust in our work.
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Introduction

Idris Nassery and Muna Tatari

Dynamics of Tradition: Islamic Theology and Law in Relation is a carefully
curated collection of essays that brings together a multidisciplinary team of
scholars to generate new perspectives on the historical and conceptual inter-
play between Islamic systematic theology (kalam) and legal theory (usul
al-figh). By examining the trajectories of these two foundational disciplines,
both in their past formations and possible future developments, the volume
opens up critical avenues for rethinking their interrelation in light of contem-
porary challenges.

The interaction between theology and law in Islam has emerged as a focal
point of academic inquiry across global contexts, especially as questions of
religious authority, ethical normativity, and communal identity have gained
prominence. This renewed interest is further spurred by the increasing institu-
tionalization of Islamic theology in higher education frameworks, particularly
in Europe, where Muslim communities engage with both inherited traditions
and modern pluralistic realities. As the essays in this volume collectively dem-
onstrate, Muslim intellectuals have historically drawn upon both theology
and law not only to reinforce but also to critique and reimagine inherited dis-
courses. This dynamic engagement has allowed them to express support for or
resistance to various intellectual and legal reforms, thereby shaping the con-
tours of Islamic thought across time and space.

The contributions in this volume delve into the possibilities and limitations
of deploying theological and legal frameworks to reassess Islamic history and
to envision new pathways for Muslims participating in global conversations on
ethics, justice, and civilization. In doing so, the volume underscores the con-
tinued relevance of classical disciplines to contemporary debates and demon-
strates how these traditions, far from being static, remain vibrant sources of
reflection, critique, and renewal.

Contemporary scholars of Islamic theology, law, and society are increasingly
confronted with phenomena that are at once deeply rooted and insufficiently
explored—phenomena with the potential to fundamentally reconfigure our
understanding of Islamic intellectual history. Although figh and kalam devel-
oped over time into specialized and distinct fields, they have never ceased to
function as interdependent domains. Legal reasoning has consistently been
shaped by theological assumptions, just as theology has frequently responded
to legal and sociopolitical concerns. The historical record is replete with

© KONINKLIJKE BRILL BV, LEIDEN, 2026 DOI:10.1163/9789004746886_002



2 NASSERY AND TATARI

scholars who were thoroughly trained in both areas, capable of navigating
the conceptual vocabularies and methodological commitments of each tradi-
tion. Yet, precisely because of their historical proximity, the subtle and often
reciprocal influences between theology and law have not always received the
analytical attention they merit. Uncovering these complex relations allows for
a richer understanding of how theological and legal discourses have evolved
within a shared interpretive and practical landscape—how legal norms have
shaped theological reflection, and how theological frameworks have influ-
enced jurisprudential reasoning.

This volume aims to contribute meaningfully to the study of Islamic intel-
lectual history by bridging past and present, classical foundations and contem-
porary questions. Situated within a broad range of intellectual traditions, the
essays collectively construct a comprehensive framework for analyzing how
kalam and usul al-figh have shaped, and continue to shape, the parameters of
Islamic thought. The interdisciplinary approach adopted throughout the vol-
ume enhances its relevance across fields, offering valuable insights not only
for Islamic Studies but also for disciplines such as comparative theology, legal
studies, philosophy, political theory, and ethics.

Each chapter adds a unique dimension to the overarching conversation.
Readers will find rigorous survey essays on foundational principles in usul
al-figh, detailed case studies of both canonical and underrepresented figures in
Islamic theology and jurisprudence, as well as chapters that explore intersec-
tions between Islamic thought and modern currents such as phenomenology
and secular hermeneutics. This diversity of perspectives allows the volume to
capture the depth and breadth of Islamic intellectual traditions and to engage
them in new and creative ways.

Intended for scholars, graduate and undergraduate students, and all those
engaged in the critical study of religion, law, and theology, this volume offers
both depth and accessibility. It will be of particular interest to those working
in Islamic history, philosophy, theology, and jurisprudence, as well as to those
pursuing comparative legal theory, political theology, linguistics, and intellec-
tual history. By foregrounding the mutual entanglement of law and theology in
Islam, and by situating that entanglement within both historical and contem-
porary frames, the volume advances a deeper understanding of how Islamic
traditions have responded—and continue to respond—to the moral, social,
and existential questions of our time.

The volume addresses the theme of interdependence between Islamic sys-
tematic theology and Islamic legal theory from a variety of perspectives. This
topic is especially relevant in Germany, where newly established university-
based institutes for Islamic theology are tasked with developing intellectually
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rigorous content that bridges classical Islamic traditions with contemporary
societal challenges—such as rearticulating Muslim identities within secular,
pluralistic contexts.

The editing process of this volume was significantly enriched by the care-
ful coordination of the initial draft and the thoughtful contributions of those
who generously supported the editorial work throughout. Their commitment,
discernment, and attention to detail played a vital role in shaping the final
manuscript, and we extend to them our deepest gratitude.

The chapters in this volume were thematically curated by the project board,
whose intellectual guidance ensured a coherent and purposeful structure. The
volume as a whole was shaped by the rich and sustained academic exchanges
among its members—dialogues that proved consistently stimulating and for-
mative for the development of this collective work.

The initial sections outline trajectories that offer new ways of understand-
ing classical debates in the history of Islamic legal theory, reevaluating the
ongoing relevance of theology to the field. For example, Ahmad Atif Ahmad’s
chapter, “My Name Is Usil al-Figh,” addresses a question that particularly con-
fronts Muslim jurists on the cusp of the modern period: What is usi! al-figh
for? This chapter moves backward from modernity, narrating the ‘life story’ of
usul al-figh. Ahmad’s thesis suggests that while applying the practical side of
the moral-religious law in Islam might appear unfeasible in some contexts, the
theoretical legal sciences offer alternative pathways that depend on practitio-
ners’ comprehension of the art and its potential.

David Vishanoff’s chapter, “Theologies of Divine Speech and the Human
Exigencies of Law: A Conundrum for Classical and Contemporary Islamic Legal
Hermeneutics,” illustrates how Muslims desiring to reform the law have revis-
ited theological premises underlying classical legal theory, such as those con-
cerning language, meaning, historicity, and the theocentrism of revelation.
By examining historical and contemporary examples, Vishanoff reveals the
productive yet challenging conundrum faced by legal hermeneutics as they
attempt to balance a coherent theology of divine speech with the practical
demands of legal interpretation.

Further exploring the mechanics of interaction, the volume delves into
how theology and legal theory were brought together in various traditions
shaped by the political, theological, and social climates of their times. Serdar
Kurnaz's chapter on epistemology and legal theory in Abu Zayd al-DabusT’s
Tagwim al-adilla demonstrates that epistemology has always been central
to ustil-scholars, who shaped paradigmatic literature for each school of law.
Kurnaz critiques contemporary approaches that often overlook the epistemo-
logical implications of their methodologies.
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Najah Nadi’s contribution examines the notion of proof (dalil) in late classi-
cal Islamic works of theology, legal theory, logic, and philosophy. She highlights
how the interplay between these rationalistic traditions gave rise to the schol-
arship of verification (tahqiq), characterized by occasionalist and foundation-
alist tendencies.

Mohammed Abdelrahem’s chapter, “Impact of Theological Attitudes on
Legal Thinking: Reason and Maslaha in the Legal Thought of Muhammad
‘Abduh (d. 1323/1905),” considers the influence of rationalist Mu‘tazilite the-
ology on ‘Abduh’s reformist thinking, particularly his approach to concepts
of reason and public welfare (maslaha). Abdelrahem raises the question of
whether these vectors can be seen as extensions of Mu‘tazilite rational theol-
ogy, particularly in ‘Abduh’s fatwas and Qur’anic exegesis.

Mohammad Fadel’s chapter offers a bold reassessment of al-ShafiT’s legal
theory by foregrounding its deep theological underpinnings. Challenging con-
ventional readings that frame al-ShafiT’s Risala as primarily a juristic interven-
tion, Fadel argues that al-Shafi‘l was the first major jurist to explicitly ground
legal reasoning in a theological conception of divine speech (kalam Allah). The
chapter traces how this shift redefined the very nature of Islamic law—from
a communal, immanent enterprise exemplified by Malik's Muwatta’, to a tran-
scendent and divinely anchored system of rules. Through a close engagement
with both pre- and post-Shafi1 jurisprudential traditions, Fadel explores the
doctrinal and ontological stakes of al-ShafiTs theory, particularly the idea that
all legal norms are internal to divine speech. The chapter also examines the
diverse strategies developed by later jurists to negotiate the theological con-
sequences of this position, including epistemological relativism, procedural
objectivity, and the notion of a “most appropriate rule” (al-gawl bi-l-ashbah).
In articulating how al-ShafiTs theological commitments shaped the develop-
ment of usil al-figh, Fadel provides a significant contribution to the volume’s
overarching aim of rethinking the interdependence of theology and law in
Islamic intellectual history.

The volume also engages with contemporary perspectives, focusing on
understudied traditions such as the Maturidis and Hanbalis, while examin-
ing the role of modernity in shaping new theological and legal frameworks.
Ramon Harvey’s study of al-Maturidr’s treatment of causality (sabab) and
human agency bridges the gap between kalam and usu/, demonstrating the
integrative potential of these disciplines.

Maha El Kaisy-Friemuth's exploration of ‘Abd al-Jabbar’s understanding
of good and evil highlights how theological concepts fundamentally inform
legal reasoning within Mu‘tazilite thought. Similarly, Abdul Rahman Mustafa’s
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chapter on the centrality of love in Ash‘ari, Mu‘tazili, and Hanbali discourses
connects ethical and theological dimensions with legal theory.

Although each chapter examines specific aspects of the relationship
between Islamic systematic theology and law, they collectively illustrate the
vibrant and complex scholarship of the past. These contributions go beyond
merely reconstructing historical ideas, instead offering insights that resonate
with contemporary debates. In exploring possibilities for Muslim identity for-
mation in a secular age, this volume provides substantial paths for meaningful
engagement with tradition and modernity.

By weaving together historical, methodological, and contemporary perspec-
tives, this volume articulates a cohesive narrative that underscores the endur-
ing relevance of the dialogue between kalam and usul al-figh. It highlights not
only the historical richness of this interplay but also its capacity to address
pressing ethical and intellectual questions in the modern world. In doing so,
it reaffirms the dynamic and evolving nature of Islamic thought, emphasizing
its potential to contribute meaningfully to global discourses on ethics, civiliza-
tion, and the human condition.






PART 1

Trajectories






CHAPTER 1
My Name Is Usul al-Figh

Ahmad Atif Ahmad

1 Introducing a Narrative!

If it were to speak, as if it were one homo sapiens? (today an anglophone
one, as it happens),® usil al-figh would say, first, that “I am an art and a set of
method-statements before being a genre.” A resume or short biography of usul
al-figh as a living, evolving being ought not to account for every geographic
move and variation of expression by each author, lest an encyclopedia, not a
resume, be the result. A resume centers on landmarks.

Before any history, one must attend to ‘purpose’. And since the following
narrative is Sunni-centric, and no suggestion will be made that Shi‘i jurispru-
dence or legal epistemology is marginal or that it ought to be excluded, let the

1 To maximize ease of access to the Arabic sources employed here, I used, when possible, the
collection of usil al-figh sources on al-Maktaba al-shamila al-haditha (https://shamela.ws/).
Where this collection lacked a source, I needed to indicate, as in the case of Shams al-Din
al-Isfahant’s (d. 688/1289) al-Qawa‘id al-kulliyya and ‘Abd al-Wahhab Khallaf’s (d. 1375/1956)
Usil al-figh, 1 provided additional information to facilitate access to the material quoted. In
the latter instance, Khallaf’s, I used the edition of al-Da‘wa/al-Azhar Publications, 1375/1956,
editorialized by Khallaf’s friend Muhammad Abu Zahra (d. 1394/1974). It is, incidentally, a
standard for all editions of the book until the 21st century’s commonly circulating editions:
‘Abd al-Wahhab Khallaf, Usi/ al-figh, ed. Muhammad Abu Zahra (Cairo: al-Da‘wa/al-Azhar,
1375/1956).

2 Homo sapiens is singular.

English is our means of communication and hence the linguistic garb this narrative takes on,
but it is, in the view of the performer of this narrative (the author of the lecture) unnecessary
to privilege secondary literature on usul al-figh (anglophone or not) and turn it into the sub-
ject of the narrative. Every contribution needs to acknowledge its limitation, and the limita-
tion of this contribution is both obvious and explicitly stated. We can debate whether the
secondary literature as it stands has been the cause of usi! al-figh’s hitherto obscurity to most
students of Islamic legal reasoning, which obscurity is not limited to students, but also true
of scholars who tried their hand on primary sources of usul al-figh. The late Bernard G. Weiss,
I must add, stands as an exception. But this is not the place to comment on his momentous
attempt to speak in the name of Sayf al-Din al-Amidi in The Search for God’s Law (2010).
I also retain the format of a lecture, which is what this piece was presented as, which also
goes with the form of a speaker, here usil al-figh. The lecture, delivered in Paderborn in 2021,
appeared in Arabic translation by Dr. Mahmud ‘Abd al-‘Aziz Ahmad of Cairo University (by
the Nohoudh Foundation) and can be accessed (https://nohoudh-center.com/translations).

© KONINKLIJKE BRILL BV, LEIDEN, 2026 DOI:10.1163/9789004746886_003
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10 AHMAD

great Muhammad Taqiyy al-Faqth, of the Haris town of Lebanon’s mountains
(1911-1999), be the voice of the Shi‘i side only to highlight abasic overlap between
a Sunni and a Shi‘i usu! al-figh before the main narrative commences. The note
comes in al-Faqih’s preface to Qawa‘id al-fagih, a text in which the author elab-
orates and offers caselaw for 64 essential principles of usul al-figh. As advanced
scholars move forward and backward from theoretical to practical legal rea-
soning, doubt arises, al-Faqih says, as to how the material relates and appeals
to authority. The purpose of building an independent intellect (mujtahid) is
thereby compromised and a mongrel of a ‘dependent-independent’ mind
(mujtahid muqallid) arises.* The cost of any measure of unclarity on what rela-
tionship obtains between usu/ and practical legal reasoning, al-Faqth asserts,
is an inevitable abandonment of the theoretical legal sciences and a search for
solace in the subtle atomism of caselaw or in plain literature and semantical
quibbles. Al-Faqih then goes on to say that appeals to authority in the course
of an explanation of the reasons of one’s judgment is an indication that one is
simply ‘not quite sure’ about these reasons.

Usul al-figh is, in other words, a field that trains the mind in explaining one’s
positions. It is a field of legal and moral epistemology, concerned mostly with
action and practical reasoning. We will see, however, that the journey of usul
al-figh, given two long visits by kalam (the generalized science of theological
speculations from natural and revelatory sources) in the 4-5th/i0-11th and
again the 7-8th/13—14th centuries turned the usi/ al-figh we received into what
al-Farabi would call ilm kulli (‘a science of systemic concerns) analogous to
metaphysics and kalam itself). In other words, usul al-figh turned into general
epistemology, plain and simple.

The usil al-figh armamentarium this audience, or any other audience,
inherited is an accident of choices by living human beings, i.e., writers. Writers
write because they read and want to react to their reading and think aloud. Yet,
the field’s necessity and purposes, its intersections with adjacent fields, and its
potential utility and value all generate, in the eyes of this reader, a unified (pos-
itive) energy that went coursing through the veins of human history and is still
alive within it. The narrative provided below reflects the narrator’s limitation
and will appear adequate or not adequate, depending on what you have read,
how many times you read it, and what you read first and what you read next.

4 Muhammad Taqiyy al-Faqih, Qawa id al-fagih (Beirut: Dar al-Adwa’, 1407/1987), 7-8. This
beautiful statement resonates with a statement by Ibn Rushd (d. 595/1198) as he points to
the status of Maliki scholars in his native Spain, which I cited and discussed in Chapter 4 in
Ahmad Atif Ahmad, The Fatigue of the Sharia (London: Palgrave Macmillan, 1433/2012).
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2 And so Usil al-Figh Goes
1. I was born circa the end of Islam’s second century, not twice:

1a. Isa b. Aban (d. 221/835) and Muhammad b. Idris, better known as al-Shafi‘l
(d. 204/820) were engaged in the same art and answered the same basic ques-
tions on the power of arguments from consensus, analogies and their coun-
ters (i.e., counterarguments against arguments from analogy or consensus) in
addition to the uncertainty embedded in texts and historical reports. Aside
from small pieces of his writing surviving on their own, Ibn Aban’s work is
Palgrave Macmillan, or an eastern standard and a western one. The eastern
standard was attached to the names of al-Qaffal al-Marwazi (d. 417/1026), a
man from Marw, whose teachers and teachers’ teachers were also scholars of
Marw. The western, or Baghdad-centered, standard brings with it the name of
Abu Hamid al-Isfarayini (d. 406/1015; himself of eastern origin but moved to
Baghdad aged 21). The title Iraqi is sufficient cause for confusion; Iraqi usually
means Hanafl, and al-Shafir’s short treatise against the two Iraqis was directed
at Ibn Abi Layla (d. 83/702) and Aba Hanifa (d. 150/767). In his introduction to
al-Juwayn’s (d. 478/1085) Nihayat al-matlab, ‘Abd al-‘Azim al-Dib (d. 1431/2010)
draws on much prosopography to rebut distinctions between these two schools
based on an assumption that the westerners remained loyal to al-ShafiTs ‘old
school’ views (which he developed in Iraq before settling in Egypt) while the
easterners adopted the ‘updated’ laws he developed in Egypt.>

5 Abu al-Maali ‘Abd al-Malik al-Juwayni, Nikayat al-matlab fi dirayat al-madhhab, ed. ‘Abd
al-‘Azim al-Dib (Beirut: Dar al-Minhaj, 1428/2007): In the introduction to his commentary on
Nihayat al-matlab, ‘Abd al-‘Azim al-Dib points to the precedence of the ‘Iraqi Shafi‘is over the
Khurasani Shafiis in their adherence to the old doctrine of the school, while the Khurasanis
adhered to the new doctrine, vol. 1, 147, in: https //shamela.ws/book/9851/146#p1
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1b. Ibn Khaldian could not have meant that there were two families of usu/
al-figh that needed the combiners (al-jam‘ bayna [-tarigatayn) to unify the sci-
ence; his point was essentially heuristic. True, in Chapter 7 of the Mugaddima
(where he narrates the history of figh) he jibes at the Iraqis, the Hanafis, as
short on Prophetic reports, only to praise them for using ‘analogy’ operations
to fill in the limited Sunna reports they attained. In the same section he dis-
pels a common mistake, which is the assumption that Malik’s reliance on the
customs of the Hijaz was an argument from consensus. He clarifies that this
is a special case of reliance on a form of Sunna, the living Sunna, rather than
reported snippets from the Prophet’s life-story (a privilege to be claimed only
by the residents of Medina where the Prophet spent the last decade of his
life).6 Ibn Khaldoin comes back to usal al-figh in Chapter 9, where he makes
the familiar distinction between two styles of usul al-figh. On the face of it, it is
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a distinction between an art that is based on arguments from reason, the trade-
mark of the mutakallimin (‘theologians’), with many examples of authors who
follow this path, including the famous four authors of the master-sources:
‘Abd al-Jabbar (d. 415/1025), Abu al-Husayn al-Basr1 (d. 436/1044), al-Juwayni
(d. 478/1085) and al-Ghazali (d. 505/1111); and another that is based on cases and
practical scenarios, with al-Dabusi (d. 430/1039) as sole example.” As the story
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is detailed, one doubts that the point made was anything beyond a heuristic
point and a way to account for authorial and juristic styles. Usal al-figh, in a
word, is one art, centered on the question of how the lawgiver or lawgivers
make(s) the laws.

1c. True, Hanafi authors jump to practical applications when they state rules or
principles. In some cases, the application of a ‘rule’ or a principle is a stretch
from the principle, because the principle was made with other ideas in mind.
An example? We know that when a mujtahid (‘a practicing jurist’) encoun-
ters the unpleasant condition of two opposed arguments of equal power, he
may drop both. Al-Shashi (I mean Nizam al-Din, d. 344/955) applies this, very
swiftly and unthinkingly, to the condition faced by a layman forced to make a
decision as to whether to perform her ablution or move to dry ablution while
in possession of two water-containers, certain that one is appropriate for ablu-
tion and one is not. Al-Shash1’s mind also quickly moves to stating analogous
cases, including when one has two garments, one a proper prayer garment
and one not (for being stained with physical impurities), then moves to other
principles with other practical applications.® A patient reader will find that all
schemata (of figh and usil) are filled up by the end of each usil text. The dis-
tinction between tarigat al-mutakallimin and tarigat al-fugaha’ is not useless,
but it may well be misleading.

8 Abu ‘All al-Shashi, Usul al-Shashi, ed. Muhammad Fayd al-Hasan Gangohi (Beirut: Dar
al-Kitab al-‘Arab], 1402/1982), 304-5, in https://shamela.ws/book/6302/126
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2. Ataboutage 250 I reached maturity, stimulated by Mu‘tazili-Ash‘ari-Maturidi
kalam disputes on human freedom, reason in revelation, and divine responsi-
bilities. Note that Aba al-Husayn al-Basri (d. 436/1044) does not want us to mix
usul with kalam (especially daqiq al-kalam, heavy epistemology that does not
relate to legal doctrines).

2a. The subject of usul al-figh remains the sources of judgment. The sources
are sometimes words (revelation conveyed), whose historical standing invites
inquiries of philosophical and historical nature. To dwell on language and
the techniques of interpretation would be alright, but an inquiry on certainty
was destined to come center stage: language’s uncertainty, coupled with the
uncertainty of the human-divine relationship, and the uncertainty embed-
ded in the distance that keeps getting longer between scholar and Prophet.
True, once again, Abu al-Husayn al-Basr1 (d. 436/1044) indirectly notes that the
obsession with kalam, in particular the definitional and the conceptual, over-
whelms the subject and reshapes it. He justifies his authoring of al-Mu‘tamad
by a sense that his earlier contribution to usu! al-figh, a commentary on ‘Abd
al-Jabbar’s (d. 415/1025) work, took him too far in the direction of pure religious
philosophy.®

9 Abu al-Husayn al-Basri, al-Mu‘tamad fi usul al-figh, ed. Khalil al-Mays (Beirut: Dar al-Kutub
al-Tlmiyya, 1403/1983) vol. 1, 3, in https://shamela.ws/book/6319/2#p1
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2b. Al-Zarkash1 (d. 794/1392) later distinguished this maturity from birth;
the work of the judge of the Mu‘tazilis (‘Abd al-Jabbar) and the judge of the
Ash‘aris (al-Bagillani, d. 403/1012) was only aggregation and development, not
creatio ex nihilo. Lazy dogmatism, he adds, almost killed the art and limited it
to disputations about little fine points.!°

10

Badr al-Din al-Zarkashi, al-Bahr al-muhit f usal al-figh (Cairo: Dar al-Kutubi 1414/1994),
vol. 1, 4, in https-//shamela ws/book/z1593/z#p1
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2c. Al-Ghazali (d. 505/1111) picked a brief fight with al-Dabusi (d. 430/1039) for
having too much caselaw (providing a rationale for Ibn Khaldan’s (d. 808/1406)
subsequent taxonomy), and al-Samarqandi (d. 539/1144) insisted in his
Mizan al-usil on distinguishing Maturidis from both Mu‘tazilis and Ash‘aris.
Al-Ghazalr’s note!! about the possibility of expanding usul al-figh ad infinitum
to obey an author’s propensity and show off his encyclopedic comprehension
may have played a role in a later note by al-Zarkashi (d. 794/1392), aiming to
confront the question that usual al-figh was no independent art; that it was a
mix of borrowings from many arts; and that it was best seen as an amalgam or
amedley of inquiries of the already established fields of the language sciences,
theology, and practical laws.

11 Abu Hamid al-Ghazali, al-Mustasfa min ‘ilm al-usul, ed. Muhammad ‘Abd al-Salam ‘Abd
al-Shafi (Beirut: Dar al-Kutub al-Tlmiyya, 1413/1993), 9, in https://shamela.ws/book
[5459/7#p1
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2d. The so-called Hanafi/fugaha’ way of doing usi! al-figh was in no way iso-
lated from kalam debates. If Jassas’s (d. 370/980) Fusil is one of their (extant)
foundational texts, it is one important place where one finds a crucial distinc-
tion between ‘disagreements’ allowed and ‘disagreements’ un-allowed in reli-
gious and legal doctrines. The disagreement among theologies can be seen as
disagreements among religions; hence Basra’s judge ‘Ubaydullah b. al-Hasan
al-‘Anbari (d. 168/784) was confused when he thought that reasonable dis-
agreements would extend to pure religious and theological matters, such as
how God is conceptualized.?

2e. I borrowed from ‘language science’ before developing a deep interest in
theological debates. Beware: a genre’s borders are not only arbitrary; they are
accidents of the habits of composition and the arrangement of material; the
3rd/gth century was crucial in cementing the distinctiveness of usul al figh,
which is the outcome of excursus-on-top-of-excursus. Abu “‘Ubayd al-Qasim b.
Sallam (d. 224/838) studied with both Abu Yasuf (d. 184/799) and Muhammad

12 AbuBakr al-Jassas, al-Fusulfi al-usul (Kuwait: Wizarat al-Awqaf al-Kuwaytiyya, 1414/1994),
vol. 4, 375, in https://shamela.ws/book/676 /1254#p1
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b. al-Hasan al-Shaybani (d. 189/805).13 His student Ibn Qutayba (d. 276/889) dis-
agreed with Ibn Sallam in his views of gharib al-hadith (how to approach some
words in the Prophet’s language or even reports of his activities that included
uncommon words). In his al-Sahibifi figh al-lugha, Tbn Faris (d. 395/1004) later
found much to disagree with Ibn Qutayba. All these discussions are at the clos-
est margins of usul al-figh.

3.I'was not dead at age 600: By the time I hit age 600, it was clear that my main
obsession was a cluster of questions of legal epistemology. The core is still
whether and what knowledge of God’s laws are possible. When the great Abii
Ishaq al-Shirazi (d. 476/1083) started a summary of usil al-figh (his Luma°), this
is how he started it: “Since the goal is to speak of usul al-figh, I need to start with
what ‘knowledge’ and ‘verisimilitude’ and surrounds are, because it is by know-
ing what these are that we get a sense of figh and its entanglements. We will
thus proceed to explain what ‘reasoning’ and ‘fruitful argument’ (and related
matters) are, because it is these that yield knowledge and verisimilitude. With
this we are aided to explain what figh and usul al-figh are—God willing."#

3a. Textualists (or those who profess to be textualists) such as al-Subki
(d. 756/1355), Ibn Taymiyya (d. 728/1328), and Ibn Hajar (d. 852/1448) could
only complicate my life, not end it.

The hope that law can be derived from hadith is old. ‘Abd al-Ghafir al-Farisi
(d. 529/1135), author of al-Siyaq, a history of Nisabur, is quoted by al-Dib
(d. 1431/2010) to have said of al-Juwayni (d. 478/1085) that he was the one with-
out whom the people of fadith would have been a mere story to tell (lawlahu

13 Al-Shaybant's work itself raises questions of how usul al-figh came to be developed, partly,
by Ibn Aban, as I argued in Fifty-Seven Tracts. In this and other instances of referencing
early work, I risk appearing to acquiesce to the new fashion of self-referencing for no
good reason and on occasions no reason at all, but the difficulty of appearing to take
for granted arguments I do not work out here stared me at the other end. Ahmad Atif
Ahmad, “Fifty-Seven Tracts: Shaybant's (d. 189/805) Asl/Mabsiut, Twelve Centuries On,”
American Journal of Islam and Society, 38, nos. 1-2 (2021), 24-64, in: https://ajis.org
/index.php/ajiss/article/view/2940/2056.

14  Abalshaq al-Shirazi, al-Luma‘fi usil al-figh (Beirut: Dar al-Kutub al-‘Tlmiyya, 1424/2003),
3, in: https://shamela.ws/book/8536/1
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la-sara ashabu [-hadithi had[than)T.ls Who are these ashab al-hadith? Shafiis
of course.

Al-Shafi7 (d. 204/820) is reported to have said: “Were a hadith to be estab-
lished as sahih (‘authentic, transmitted by solid means’), its content is the way
I go [or is where my view is to be found].” Taqiyy al-Din al-Subki (d. 756/1355)
needed to write a short treatise to explain how Shafi‘7 jurists kept their loyalty
to their teacher’s doctrines as well as to this commitment. This commitment
to each valid hadith as the final arbiter of what Shafi1 law is, in a sense, goes
against al-Shafi‘’'s work. If a Shafif jurist were to find a hadith that contradicts
al-Shafi‘T’s legal doctrines, that would either mean that al-Shafi did not do his
homework, or that he knew about the hadith but thought, against appearances,
that it was not worthy of adopting. How would one know which is which?

It is, in fact, treacherous business, al-Subki says. Employing a statement by
Ibn al-Salah (d. 643/1245), he teaches us that

Authorities that seem to work from this statement of al-Shafi1 (i.e., “were
a hadith to be established as sahih [‘authentic’], its content is where my
view is to be found.”) include Abu Ya‘qib al-Buwayti (d. 231/846), Abt
1-Qasim al-Dariki (d. 375/985), and this was affirmed by Abu al-Hasan
Alkiyya al-Tabari (d. 504/1110). This is not simple (laysa hadha bi-l-hayyin)!
A jurist has no license to work out legal doctrines from hadith he simply
considers ‘authoritative’. Among al-ShafiTs jurists who followed that path
are scholars who derived their legal doctrines from prophetic reports
al-Shafi‘1 knew and deliberately ignored, knowing that they were estab-
lished according to hadith standards (‘ala ilm minhu bi-sihhatihi), due
to a consideration others failed to comprehend (li-mani‘in ittala‘ ‘alayhi
wa khafiya ‘ala@ ghayrihi), such as Abu al-Walid Miasa b. Ab1 al-Jarad, a
student and fellow companion of al-Shafi‘.

Well, what should be done then? If a lawyer or scholar of law who follows
al-ShafiTs legal logic trusts himself to identify the reasons for an apparent con-
flict between what al-ShafiT said he would do and what he actually did, this
Shafi‘1lawyer could follow the results of his research. That is to say, he could fol-
low the hadith and abandon his own imam, al-Shafi. If the purported scholar
is not at a level that allows him to make that independent decision, he can only
work his rule from the fadith if, and only if, another independent jurist relied

15  The following section draws on a lecture I wrote for a seminar held by the Institute for
Epistemological Studies in Europe, held on April 3, 2021, available in full to the organizers
of this conference.
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on this hadith. This is a very particular and narrow license by which a Shafi
law scholar acts as a follower of another school of law, in order to capture the
view of the imam who applied the hadith, which al-Shafi1 ignored (and we are
puzzled as to why he ignored it).

This is a strange conclusion, but it is defensible on two grounds. First, it was
al-Shafi4, to begin with, who invited his followers to follow the Prophet and
ignore al-ShafiT himself if he failed to do what he professed to do, which is to
be a follower of the Prophet. Second, if an independent imam or authority in
the law argued from this fadith (against al-ShafiTs view), this adds comfort to
this follower of al-Shafi'T whose juristic techniques do not allow him to under-
stand the matter independent of the views of other imams.

This is Ibn al-Salah’s (d. 643/1245) recipe. Did he forget something? Did he
say what would happen if the al-Shafi‘1 follower were to find no independent
authority that argued from the hadith? Ibn al-Salah failed, indeed, to address
this case. This al-Subki notes, following that by a speculation that the reason
Ibn al-Salah did not address this possibility was that he may have thought its
existence would indicate a case of juristic consensus to essentially ignore the
hadith in question.

Al-Subki does not stop here. He says that disagreements about whether a
given hadith was to lead to a certain conclusion, while the hadith was valid and
while no independent authority in the law adopted it. Listen to this again: All
independent authorities in the law may ignore what seems to be a valid sadith,
and this would not indicate that this kadith is not inherently usable. What
would you do then? Al-Subki concludes with this statement: I would say follow
the prophet! Imagine the prophet sitting or standing there asking you to fol-
low him against these other views! Each of us, al-Subki concludes, is required
to only act and live based on his own understanding (kull* wahid™ mukallaf*"
bi-hasab fahmih?). A warning from al-Nawawi (d. 676/1277): Do not forget that
an assumption that al-Shafi1 neglected to adhere to a fadith is not something
one can rush to make. Al-ShafiT does appear, al-Nawaw1 states, to not comply
with the apparent content of certain fadiths for very good, juristic reasons.

This form of textualism lives on. One may understand its power in certain
areas more than in others, however. When a hadith relates a matter of ritual,
the work of the scholar of religious practice does begin and end with ascertain-
ing what the correct ritual is. This is because, as Hanafl legal theorists would
have it, there is no reasoning (géiyas) in matters of rituals, expiation, or quanti-
fiable punishments (‘ibadat, kaffarat, hudid). A commentator on the hadiths
that relate the prophet’s worship (e.g., how he did his tahajjud or supereroga-
tory night-prayers) would have more to say about the authorities that transmit-
ted the prayer-reports and its exact wording in different versions. Hadith 1120



22 AHMAD

in al-Bukhari is a perfect example. When Ibn Hajar (d. 852/1448) addresses this
report, that is what he does, and he does it very well. Reason raises its ugly
head, however, once we get to whether this prophetic practice is generaliz-
able to all believers (the issue of the prophet’s frequent fasting exercises also
comes up), and assuming these rituals are generalizable, whether one should
keep the habit of the supererogatory night-prayers when sick and like ques-
tions. This section is mostly about getting to know the prophet and his habits,
but Zaynab’s (d. 8/630) rope (which she hung to cling to so as to avoid falling
during long prayers; see hadith 1150 in Fath al-Bari, vol. 3, p. 36) comes up to
remind us of a general principle: everything in moderation, even worshipping
God. Rules such as these come from history and become laws of a universal
meaning, subject to interpretations by the scholars of the laws.

The Egyptian genius Ahmad b. ‘Ali Ibn Hajar (d. 852/1448) had the unusual
patience needed to aggregate scholarly views of relevance to the limited
number of hadiths collected by the Uzbeck-Persian Muhammad b. Isma‘l
al-Bukhari (d. 256/870) as al-Jami‘al-sahih (The Authentic Collection). Whatever
Ibn Hajar’s intention, this was a major blow to legal reasoning. Ibn Hajar paved
the way toward a sense that it is reasonable to see law as something made of
history/hadith. This he accomplished through ample documentation of views
that relate to the limited 6,000+ hadiths collected by al-Bukhari, which span all
topics, all madhhabs, all Islamic geographies.

Al-Shashi (Nizam al-Din, d. 344/956) was one of the early Hanafis who
would say things like “one first looks for the law in God’s Book.” What could he
mean? He certainly means nothing like what the textualists from al-Nawawi
and al-Subki to Ibn Hajar meant. He knows the Qur’an will not give him much
law and is prepared to move on. The example of how one uses a text to distin-
guish between two cases of mistaken presumption of permission to cohabit
with a concubine, if the mistake of a father or the son, shows that the text
places a limit on considering shared property a form of ‘community property’
given the rank presumed to the father. This does make the case that texts tend
to be almost incapable of being standalone sources of the laws.!6

16 al-Shashi, Usul, 3001, in: https://shamela.ws/book/6302/124#p1
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3b. Documentaries and memorializations such as those of al-Zarkashi are
accounts of the diversity of the art, not evidence of its death.

Abu Zahra's (d. 1394/1974) harsh judgment of al-Zarkashi (d. 794/1392) and
al-Suyuti (d. 911/1505) as collectors, not scholars, if anything, confirms that the
growth, diversity, and subject-expansiveness of usi!/ al-figh did not indicate that
it became an overcooked subject (al-ulum minha ma lam yandaj wa-minha
ma nadija wa-lam yahtariq wa-minha ma nadija wa-htaraqa). There is also an
urge to documenting, the writing of encyclopedias (which Europe will witness
about three centuries later) that gripped scholars of theoretical and practical
jurisprudence in Islam’s 8th and gth centuries and has yet to cease. This urge
establishes interest in the cumulative knowledge of the past and a fear that it
might be lost, rather than any sense of its end or stagnation.

3c. Expansions of the questions of method of reasoning into philosophy and
physics, at the hands of al-Baydawi (d. 685/1285), Abu al-Thana l-Isfahani
(d. 749/1349) &co., are an acknowledgement of a trend, already known in
al-Razi (d. 606/1210) and al-Amidi (d. 631/1233), and continued in the works of
‘Adud al-Din al-Iji (d. 756/1355) and his commentators.

Al-Razl’s interests started to shape me, usi! al-figh, and move the art into
more basic, meta-level questions, which will appear in his followers (al-Urmawi,
Abu al-Thana al-Isfahani, etc.). These questions, to be sure, are not without
precedent. And links among questions of language and the reasonability of
the law, human freedom and understanding, divine duties, etc. can be found
in contemporaries who did not necessarily shop for philosophy as much as
al-Razi did, such as can be found in al-Khabbaz1's (d. 691/1292) al-Mughnt.

A reiteration in the 7th/13th century by the same al-Khabbazi in his brief the-
ology (al-Hadl, Fayzullah 1177, folio. 2) may have been needed that the sources
of human judgment remain three in number (functioning senses, verifiable
history, and reason). This was an assertion of the basic lesson of usil al-figh:
given a type of ‘uncertainty principle’ within the confines of which Muslim
theologians and jurists have always worked—being embedded in human
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FIGURE 1.1

Mlustration highlighting the role of historical
reports (mutawatir and ahad) and communal
belief in legal epistemology

SOURCE: JALAL AL-DIN ‘UMAR B.
MUHAMMAD AL-KHABBAZI, AL-HADI FI
USUL AL-DIN, ARABIC MANUSCRIPTS IN THE
NATIONAL LIBRARY, ISTANBUL, FEYZULLAH
EFENDI LIBRARY, MANUSCRIPT NO. 1177,
FOL. 2

reasoning, including its sense of what the divine revelation is or amounts
to—we are only left with incomplete tests. The purport of revelation, even the
one whose authenticity is not in question, is what occupies a Muslim legal
philosopher.

This also shows that an ofthand remark by Ibn Rushd in his KasAf" that
to know whether a revelation is true or not, or to even understand it to begin
with, we need to study its content. When doubt about the historicity of the
revelation is overcome, we focus on the content. This leaves us with one more
task when it comes to the Sunna of the prophet, a familiar distinction theoreti-
cal jurists have always accepted.

It bears reflection whether new elements entered old questions. Here one
records Abui al-Thana’s note, in his commentary on Ibn al-Hajib’s (d. 646/1249)
Mukhtasar, addressing the importance of historical knowledge as foundational
to the laws, a question that occupied al-Shafi1 in his arguments with Mu‘tazilis
and other deniers of the value of both abundantly reported (mutawatir aw
mashhur) and sporadically reported (khabar ahdd) events, though the status
of tawatur remained a central assertion in this debate, bringing a balance to
a jurist’s sense of what is functionally certain within the laws.!8 In the same
vein goes any new texture to the question of the possibility that the whole

17  This quote is also included and discussed in detail in Chapter 4 in Ahmad, The Fatigue, 57.

18 Shams al-Din Abua al-Thana’ al-Isfahani, Sharh Mukhtasar Ibn al-Hajib, ed. Muhammad
Mugzhir Baqa (Saudi Arabia: Dar al-Madani, 1406/1986), vol. 1, 640, in https://shamela
.ws/book/8156/624
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Muslim community may hold beliefs that are utterly in contradiction with the
foundations of the Muslim religion (al-umma ‘ala l-kufr ijima*).!® (I assume that
everyone realizes that this question is far from theoretical at this point; despite
counts that claim that Muslims, by heritage and conversion, may amount
to something close to two billion people, the possibility of a swift and bold
change of beliefs among them is far from unlikely.)

4. Qawa‘id and furiq are legitimate nephews and nieces of mine.

4a. Works on a variety of types of principles (e.g., al-Qarafi, Ibn al-Lahham,
al-Timurtashi) are not foreign to usil al-figh; they came with the territory
since al-Karkhi (d. 340/950) and al-Dabisi (d. 430/1039), Aba Muhammad
al-Juwayni's (d. 438/1047) al-Jam‘ wa-l-farg (the notion then solidifies that
jurisprudence is a science of understanding what is common and what distin-
guishes ostensibly similar cases (3 29 - aaall) 20

In an earlier stage, al-Karabisi (d. 570/1174) had decided to isolate questions
of Hanafl law where giyas and istihsan operated, which opened the door for
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19  Fakhral-Din al-Razi, al Mahsul fi ilm usul al-figh, ed. Taha Jabir Fayyad al-Alwani (Beirut:
Muassasat al-Risala, 1418/1997), vol. 4, 206-8, in https://shamela.ws/book/2022/1299#p1
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20  Abl Muhammad ‘Abd Allah al-Juwayni, al-Jam‘ wa al-farq (Kitab al-furiq), ed. ‘Abd

al-Rahman ibn Salama ibn ‘Abd Allah al-Muzayni (Beirut: Dar al-Jil li-I-Nashr wa al-Tiba‘a
wa al-Tawzl', 1424/2004), vol. 2, 3, in https://shamela.ws/book/14176/674.
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an articulation of some principles of distinction.?! Questions as to the ‘level’ of
the principles (of furigq or distinctions) operating in similar works are best left
alive, since what an author decides to include in his work is his own decision.
Similarly, how a reader sees certain distinctions will tell us something about
their prejudicial stance on the matter of which usi! is made. Take, for example,
the distinction (article 328 in our edition)?? between a vague, undetailed testi-
mony of fornication by four men that can be streamlined but explained away
(where both alleged violators and witnesses walk away; i.e., no punishment
for either fornication or defamation is suffered) and a vague, undetailed testi-
mony that show disagreeing witnesses.

Whether there is an order ranking of kalam-usul-figh as al-Samarqandi
stated in his Mizan al-usul (where kalam is foundational to usul and the later
to figh) may end up being a question of our use of the words and end in a ver-
bal, rather than a substantive, disagreement. A view of usi/ as foundational to

figh and figh as foundational to gawaid (Ali 1-Nadwi1 adopts in his al-Qawa‘id
al-fighiyya) also goes in the same direction. In Taj al-Din al-Subki’s (d. 771/1370)
Ashbah one finds a short section on kalam principles that directly lead to

21 Jamal al-Islam As‘ad al-Karabisi, al-Furuq, ed. Muhammad Tamum (Kuwait: Wizarat
al-Awqaf al—Kuwaytiyya, 1402/1982), vol. 1, 33, in https://shamela.ws/book/8182/1.
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ramifications in figh?3 and another on usa! principles that have direct applica-
tions in figh.?*

23

24

Taj al-Din al-Subki, al-Ashbah wa-l-naz@ir, ed. ‘Adil Ahmad ‘Abd al-Mawjiid and ‘All
Muhammad Mu‘awwad (Beirut: Dar al-Kutub al-Tlmiyya, 1411/1991), vol. 2, 3—4, in https://
shamela.ws/book/8634/474#p1
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4b. This connection in no way cancels my (usu! al-figh’s) deeper connections
with kalam or, for that matter, with the art of disputation and the foundational
principles governing juristic disagreement and debating. Take Shams al-Din
al-Isfahant’s (d. 688/1289) Foundational Principles (al-Qawa‘id al-kulliyya),
which places together the basics of logic, the two usuls, and disputation. This
short manual reminds us of the connections sustained in these fields, as the
summation and recounting of basic principles show the deep connections of
the four fields. This al-Isfahani was interested in cross-referencing the material
within the metaphysics of law, theoretical jurisprudence, legal logic, and legal
disputes. This was not only in regards to the tools of reasoning from giyas and
its structural components talazum/dawaran/naqd/etc, but all the way down
to basic tools such as istishab and its overlap with al-akhdh bi-l-aqall, let alone
the multilayered (i.e., theologico-legal) questions of takliffanswerability and
the nature of the reasoning soul (al-nafs al-natiga), which makes a formidable
appearance in arguments for resurrection after death.2

4c¢. The rise of discussions on maslaha and wrf (and to an extent maqgasid)
culminating in early modern and modern discussions of these two also run
deep in a shared territory that brings usi/ and other theoretical legal sciences
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together. In other words, while basic tools of legal reasoning, such as géyas and
istihsan (or arguing based on a direct, obvious rationale for a ruling or, alterna-
tively, based on subtle considerations that also fulfill an imagined purpose for
the laws) is old and both a) rooted in practical legal reasoning and b) under-
girded by kalam, i.e., theological considerations, these became (at this stage
and afterwards) explicit means of the derivation of legal norms, supported by
usul al-figh reasoning. This is an easy one. No need to dwell on it.

5. Just as my pre-colonial death was an optical illusion, so is an alleged death
at the hand of colonialism: Ibn ‘Abidin’s doctrine on social standards and law
paves the way for ‘Abd al-Wahhab Khallaf’s (d. 1375/1956) expansion of usul
al-figh to rule on modern laws in the middle east. Al-SanhuurT’s sense of ‘wurf
as a mechanism of generating and interpreting law is of a piece with these
developments. If you plan to question the faithfulness of these 20th-century
figures to their tradition, be prepared to question the Ibn ‘Abidin who put the
three conditions for wrf to affect laws. The same Ibn ‘Abidin struggled with
extending the logic of giyas by applying it to cases emanating from previous
giyas (he arbitrarily set the border at the year 400, out of helplessness if any-
thing). All these quarrels are simply a function of the length of time that has
elapsed since the tradition’s founding. But Ibn ‘Abidin’s lesson was that peace
with one’s tradition can only mean engagement with it, rather than stopping
at condemning its detractors.

6. Not unlike my 1,200-year long past, my future will be tied with reason and its
innovations, not texts.

No art or system is without its weak points or flops. Even some of my classics
(e.g., al-Sam‘ant’s Qawati, vol. 2, 367-69, Beirut 1999, where the author argues
that the Prophet’s statement “Imams come from Quraysh” builds a point of
preference for al-Shafif, the author’s final affiliation, after decades of being a
Hanafi) include silly factionalist bias. There is very, very little of that in my
sources. The theoretical legal sciences end up reaching the modern line with
much clarity and integrity, little known in most other branches of knowledge,
whether it is grammar or philosophy, literature or history.

On the cusp of the modern, practicing Muslim jurists focused on questions
of the practical side of the moral-religious law, but not all paid attention to
the theoretical legal sciences (usul, gawa‘id, furug, etc.). Those among them
who were forced to teach at modern law schools (e.g., Khallaf and Abt Zahra
in Cairo) asked a question that will turn out to be more productive: What is
usul al-figh for? One needs to know something about its history to answer.
Yet, one better start from the modern and move backward, which invites this
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conclusion: If applying the practical side of the moral-religious law in Islam
sounds unfeasible, the theoretical legal sciences offer a different answer: It
might work, and it would depend on the practitioners’ comprehension of the
art and its potential.

In the 1942 preface to his book on usul al-figh, Abd al-Wahhab Khallaf
insisted that usul al-figh was a method; hence the positive laws (ahkam)
derived in figh may be inappropriate for times other than those in which they
were devised but the methods of reasoning in usi/ al-figh would survive the
changing times. Khallaf dedicates multiple notes in his work (the ones we used
to hate when we first read the book, before studying modern law) pointing out
some basic convergences between old and new principles of legal reasoning.
These span the gamut from principles that ‘knowledge of the law simply means
its knowability or accessibility to those who seek to know them’ (whether you
read Ash‘ari/Mu‘tazili debates on the matter or jump to a practical conclu-
sion stated in article 2 (the book’s common edition has it as article 22) of the
June 1883 ‘laws of procedure’ for the national courts, l@ihat tartib al-mahakim
al-ahliyya) to the nitpicking principles of inferences from texts, considering
the general and the particular, the direct and the metaphorical, the straightfor-
ward and the ambiguous, and like matters.26

26 Khallaf, Usal, 129 a. 141.
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Taking al-Sanhtiri’s employment of ‘urfas a companion to living sharia to be
legitimate, one may go even farther and call for an employment of the notion
of individual consent as a foundation to the future life of Islamic norms. An
individual’s consent to follow a religion, to follow a law, to follow a moral sys-
tem, and to enter into contracts—all serve as sources of law. An individual
could always bind herself or himself (nadhr, yamin), and the result is a duty.
An aggregation and a confluence of these may be theorized as an instance of
collective consent (or ‘urf). This will help practitioners draw a realistic sense of
where a living sharia may be found and developed.

3 After the Narrative

Usul al-figh goes forward, then, having taught one of the most basic lessons in
the history of human reasoning. That is, that doubt need not prevent action.
If boxed in within the confines of an impoverished Islamic studies, usul
al-figh is vulnerable to imported flat historicism and critique (the news that a
post-critique, post-historicist age has dawned may not have arrived yet to some).
What eliminates usil al-figh is to be subjected to extraneous assumptions,
assuming that all possibilities of what usi/ al-figh meant may be true, except
of course those that arise from within usil al-figh’s own self-understanding.

Usul al-figh started with simple primary components, questions about lan-
guage, history, and legal and theological logic, which yielded secondary tools
that continue to be needed today. The resulting set of method-statements
included reflections on answerability (akliyya) to legal and moral obligations,
which summarizes important elements of jurisprudence. The exceptions, one
learns, to the normal state of answerability include traveling (which allows the
traveler to perform their daily prayers in aggregated and truncated form) just
as they include puerperium (which removes the obligation altogether).27
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Discussions of statutory interpretation in modern legislation are enriched
by visits to usil al-figh manuals’ sections on the interpretation of authoritative
language. Modern debates in analytic philosophy, the relationship between
word and world, and the limits of what can be said are enlightened and
expanded when juxtaposed to similar debates of the past.

This would be a conclusion, or an afterword, unless it is understood more
deeply. On a deep reading, this was, in fact, a prologue to a better relation-
ship with an open world that does not need to be limited by art’s inherited
instances. This, then, is an introduction to the study of usul al-figh, unbur-
dened by the deep misunderstanding of its history and value as a contribution
to the human mind.

If the performer of this narrative, the author of this paper, were a student
of any other field within the many intellectual contributions of ancient, medi-
eval, and modern minds, I would have (make that might have) been vulner-
able to the despair vented by post-colonial postures in scholarship, which
leaves a contemporary scholar of this type with only one of two options: either
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celebrating or complaining about modern conditions. Usil al-figh, read as the
performer suggests, does lead in a different direction, one of confidence that
a student of this field can engage comfortably with modern (including mate-
rialist) philosophy, the history of laws and of science, and whatever the next
stage in reasoning and scholarship may be. One may even grant that ours is
a world that stipulates that there is no rhyme or reason in the world but one
must then recoil and assert that usil al-figh remains a resource for both rhyme
and reason. (Usi! al-figh is a product of the world; something to ponder.) Usi/
al-figh brings together a feast of tools, from reflections on language and his-
tory to debates on the nature of certainty and argument. These tools do not
vie for supremacy; they cooperate. In modern philosophy things are different.
A linguistic turn in modern philosophy, to give one final example, was a shift in
focus, almost a trivialization of one pursuit (metaphysics, including the meta-
physics of mathematics) for the benefit of ordinary language analysis. In usul
al-figh, these questions coexist, rather than compete.
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CHAPTER 2

Theologies of Divine Speech and the Human
Exigencies of Law: A Conundrum for Classical and
Contemporary Islamic Legal Hermeneutics

David R. Vishanoff

1 Introduction

The ideal of a comprehensive and coherent theological vision sometimes
comes into productive tension with the practical exigencies of legal interpre-
tation. This tug of war between theology and law has shaped and reshaped
the discipline of Islamic legal theory (usil al-figh), and more particularly the
analysis of language that I will call legal hermeneutics, from its formative
period until today. This essay presents examples from both classical and mod-
ern Islamic theology and legal theory, and concludes that constructing a theo-
logically consistent and practically adequate legal hermeneutic is possible but
may come at a price that few are willing to pay.

How a Muslim theologian imagines God’s speech has (or logically ought to
have) crucial implications for how he or she understands and interprets the
Quran’s legal and ethical injunctions. The practical human concerns of law,
however, often lead interpreters to prefer more flexible and powerful herme-
neutical theories that seem less than perfectly consistent with their theologi-
cal premises. This tension between the theological coherence of one’s legal
hermeneutic and its practical adequacy for the exigencies of lived human
experience has been apparent throughout the history of Islamic legal theory,
and continues to present a daunting and thrilling intellectual challenge today.

Some contemporary thinkers would question whether theology and meta-
physics really need to govern epistemology and hermeneutics, and would sug-
gest instead that practical concerns like social justice, and lived experiences
like economic deprivation, have existential priority over theological reflections
on the nature of God and his attributes, and therefore should be given priority,
in the search for God’s will, over purely theoretical concerns like philosophi-
cal coherence.! Others would argue that legal theory should indeed follow

1 Farid Esack, for example, strives for theoretical coherence while giving priority to lived
experience and the pursuit of justice. Farid Esack, Quran, Liberation & Pluralism: An Islamic
Perspective of Interreligious Solidarity against Oppression (Oxford: Oneworld, 1997).
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from theological premises, but that a theologically principled legal theory
need not impede the interpretive practice of jurists because legal theory is not
what actually constrains the law; the law’s adaptability depends not so much
on hermeneutics and legal theory as on the maxims and institutional mech-
anisms by which the law is handed down and applied.? Nevertheless, many
Muslim intellectuals do aspire to a full theoretical convergence between the
theology of revelation, legal theory, and legal interpretation; and for them it
may be instructive to explore some historical and modern examples of the
relationship between theories of divine speech and theories of legal interpre-
tation. I will not address the question of how law actually does or should adapt
to changing historical circumstances, or the question of whether those adap-
tations are or should be governed by hermeneutical theories. Instead I will
address myself mainly to those readers who do believe that some adaptations
of Islamic law are required by the circumstances of modern life, and that these
should be justified by a principled legal hermeneutic which, in turn, should
follow from a coherent conception of divine revelation.

I will begin with three examples from the formative period of Islamic legal
theory, starting with the Mu‘tazili Qadi ‘Abd al-Jabbar (d. 415/1025), who argued
that the doctrines of divine justice and God’s created speech entailed a mini-
malist and relatively rigid approach to interpretation, at least in law. In contrast,
the Ash‘ar1 Maliki Qadi Abu Bakr al-Baqillani (d. 403/1013) argued for greater
ambiguity and flexibility on the basis of his theory of God’s eternal speech.
I will argue that while these hermeneutical approaches were principled and
theologically coherent, both of them complicated, in principle, the task of find-
ing in the language of revelation a secure grounding for the details of law as it
existed and evolved in legal thought and practice. In the 5th/uth century, there-
fore, a more pragmatic, law-oriented, and theologically less principled herme-
neutical paradigm, which I will illustrate by reference to the Hanbali Abui Ya‘la
Ibn al-Farra’ (d. 458/1066), came to dominate legal hermeneutics across all the
Sunni schools of law. Despite centuries of sophisticated further developments
in usul al-figh, that basic set of powerful and flexible interpretive rules for the
analysis of language endures largely unchanged in mainstream Sunni works
of legal theory today. I will argue that this law-oriented hermeneutic makes it
easier for interpreters to claim that their interpretations, whether conserva-
tive or novel, constitute the most obvious and authentic readings of scripture.

2 See for example Wael B. Hallaq, Authority, Continuity, and Change in Islamic Law (Cambridge:
Cambridge University Press, 2001), xi—xii, 166, 174, 18889, 208, 23335, 239—41; Samy A. Ayoub,
Law, Empire, and the Sultan: Ottoman Imperial Authority and Late Hanaft Jurisprudence
(Oxford: Oxford University Press, 2020), 109-13, 140—42, 150—56.
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However, since novel interpretations face higher barriers to acceptance, many
modern Muslims who desire to reform the law have not been satisfied with this
powerful and flexible hermeneutic, but have instead revisited some of the basic
theological premises of classical Sunni legal theory, including its views on the
language, meaning, historicity, and theocentrism of revelation, in order to jus-
tify novel legal and ethical interpretations. I will offer two principal examples.
Aksin Wijaya (b. 1974), a creative and prolific thinker little known outside of
Indonesia, has drawn upon classical Ash‘ari views about God’s speech (as well
as a wide range of medieval and modern Muslim and non-Muslim thinkers)
to support a flexible, contextually sensitive, and anthropocentric approach to
interpretation that allows him to support his modern liberal reading of Islamic
law; but his theology of revelation appears to be constructed in a somewhat ad
hoc manner to suit his hermeneutical goals rather than forming a principled
starting point for his hermeneutical reflection, as was the case with the early
theologians. A more philosophically consistent and thoroughly anthropocen-
tric reimagining of the doctrine of revelation and the theory of law was pro-
posed by Hasan Hanafi (1935—2021), who transposed the entirety of classical
legal theory into the vocabulary of European phenomenology; but his radical
reconceptualization of revelation encountered stiff resistance, and his revo-
lutionary hermeneutic did not find acceptance as a practical method for legal
interpretation. All these historical and modern examples illustrate a troubling
but productive conundrum still faced by legal hermeneutics today: how can
interpretation be grounded simultaneously in a coherent theology of divine
speech and the messy human exigencies of law?

2 The Basra Branch of the Mu‘tazila

In a groundbreaking book titled Divine Discourse: Philosophical Reflections on
the Claim that God Speaks, the Christian philosopher Nicholas Wolterstorff
developed a theory of what it would mean for God to speak, and then worked
out the hermeneutical implications of that model of divine speech. Building
on the speech act theory of J. L. Austin and others, he proposed that God per-
forms various illocutionary actions such as promising and commanding by
means of the locutionary actions—the verbal utterances or writings—of vari-
ous human beings whom God deputizes to speak on God’s behalf, or whose
speech God appropriates. By means of such human utterances, which include
canonized scriptural texts, God takes on the same kinds of moral relationships
and obligations as human speakers who engage in acts of asserting, promising,
or commanding—though the kind of illocutionary act God performs by way of
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a particular scriptural text is not always the same illocutionary act its human
author performed in writing it. Starting from this model of divine speech,
Wolterstorff then proposed the outlines of a hermeneutic in which God should
not be taken as asserting everything that the human authors of scripture are
found to assert. In this hermeneutic, it is the interpreter’s goal to discern just
what kinds of illocutionary stance God intends to take toward each of the
assertions, commands, entreaties, promises, threats, and other speech acts
performed by the human authors of scripture.3

To focus in this way on the nature of divine speech (as distinct from revela-
tion) was surprisingly novel for a Western philosopher, but this kind of exer-
cise has a long history in Islamic theology, where God’s attribute of speech has
been a major focus of debate, and in legal theory, where the hermeneutical
implications of various theories of divine speech have been worked out in
much more detail than in Wolterstorff’s proposal. The Mu‘tazila, for example,
famously held that God’s speech is an action, and thus part of the temporal
created order. ‘Abd al-Jabbar, the best-known representative of the Basran
branch of that school, identified the act of speaking with the sentences, words,
letters, and sounds that are produced by a speaker—not, as Wolterstorff did,
with illocutionary actions like promising.* And of course he considered the
original production of the letters and sounds of the Qur’an to be an act of God,
not the act of any human author. But by declaring the Qur’an to be an act of
God, he subjected it to the requirements of God’s attribute of justice, so that
like Wolterstorft he considered that God’s speech takes place within a web of
moral obligations between speaker and hearer—though we will see that in
his legal theory he downplayed the idea that by speaking God performatively
takes upon himself any new obligations. Like Wolterstorff, ‘Abd al-Jabbar con-
sidered his theory of divine speech to have important hermeneutical implica-
tions, which he worked out with remarkable consistency in his legal theory.

His view that God’s speech is an act created in time and space did not lead
‘Abd al-Jabbar to treat the Quran as a historical document to be interpreted
contextually>—though there is one intriguing passage in his monumental
work al-Mughni fi abwab al-tawhid wa-l-‘ad! that points tantalizingly in this

3 Nicholas Wolterstorff, Divine Discourse: Philosophical Reflections on the Claim that God Speaks
(Cambridge: Cambridge University Press, 1995).

4 ‘Abd al-Jabbar ibn Ahmad, Sharh al-Usul al-khamsa, with the commentary of Ahmad ibn
al-Husayn ibn Abi Hashim [Mankdim], ed. ‘Abd al-Karim ‘Uthman (Cairo: Maktabat Wahba,
1965), 528—29; Omar Farahat, The Foundation of Norms in Islamic Jurisprudence and Theology
(Cambridge: Cambridge University Press, 2019), 99-106.

5 See Abu al-Hasan ‘Abd al-Jabbar al-Asadabadi, al-Mughni fi abwab al-tawhid wa-l-‘adl, ed.
Taha Husayn, et al. (Cairo: Wizarat al-Thaqafa wa-l-Irshad al-Qawmi, 1960-1969), 17:127.



THEOLOGIES OF DIVINE SPEECH AND THE HUMAN EXIGENCIES OF LAW 39

direction.® Neither did it diminish the authority or importance of revelation
in Mu‘tazili epistemology, as both opponents and admirers of the Mu‘tazila
have often too hastily assumed.” On the contrary, ‘Abd al-Jabbar argued that
it was his Ash‘arl opponents who were undermining the value of revelation
by making God’s speech one of his eternal attributes, thus putting it beyond
the reach of human knowledge and leaving no way to prove its truth and reli-
ability as a source of knowledge.® To his mind, to know for sure that God’s
speech was trustworthy, one had to know that God cannot speak deceitfully
or even ambiguously, and we only know that because we know, rationally, that
God must be just. But justice is a characteristic of a person’s actions, not of a
person’s attributes. If God’s speech were an eternal attribute, it would be a cat-
egory mistake to say that it was subject to God’s justice and therefore must be
good and true. That is why, in his theological works, ‘Abd al-Jabbar discussed
God’s speech not in the section on tawhid (God’s oneness) but in the section on
‘adl (justice).® God’s speech is only good, beneficial, and trustworthy if it is an
action; and an action is something produced in time. That is why God’s speech
has to be part of the temporal created realm.

The idea that God’s speech is one of his good, just, and beneficial actions
had two important consequences for ‘Abd al-Jabbar’s legal hermeneutic. First,
‘Abd al-Jabbar reasoned that to be good God’s speech must have a purpose.
That purpose can only be to benefit human beings, since God himself needs
nothing and does not stand to gain anything from his own actions.’? The only
benefit that God’s speech can possibly impart to humans, ‘Abd al-Jabbar rea-
soned, is to inform them of God’s law. The Qur’an cannot really inform people

6 See ‘Abd al-Jabbar, al-Mughni, 7:78-80, where ‘Abd al-Jabbar argues that God would have
been speaking falsely if he had spoken about historical events, such as his sending of the
prophet Noabh, in eternity past or at any time before those events took place. God’s speech
must have been created after, and thus in some sense in response to, the events it narrates.
I thank Khalil Andani for pointing me to this passage.

7 See, for example, Abu al-Hasan al-Ash‘ari, al-Ibana ‘an usil al-diyana, ed. Fawqiyya Husayn
Mahmud (Cairo: Dar al-Ansar, 1977), 70; William Montgomery Watt, “Early Discussions
about the Quran,” The Muslim World 40 (1950), 99-104; Christopher Melchert, The
Formation of the Sunni Schools of Law, gth—10th Centuries c.E. (Leiden: Brill, 1997), 15 n. 69;
Farahat, Foundation of Norms, 97—98.

8 ‘Abd al-Jabbar, al-Mughni, 7:19—20, 106—9; ‘Abd al-Jabbar, Sharh al-Usil al-khamsa, 527-37;
J. R. T. M. Peters, God’s Created Speech: A Study in the Speculative Theology of the Mutazilt
Qadr [-Qudat Abu [-Hasan Abd al-Jabbar bn Ahmad al-Hamadhani (Leiden: E. J. Brill,
1976), 59-60, 65-68.

9 See ‘Abd al-Jabbar, Sharh al-Usil al-khamsa, 527; ‘Abd al-Jabbar, al-Mughni, 17:30-80.

10 ‘Abd al-Jabbar, al-Mughni, 7182, 224; Margaret Larkin, The Theology of Meaning: Abd
al-Qahir al-Jurjant’s Theory of Discourse (New Haven: American Oriental Society, 1995), 31.
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about God’s own nature, or about the basic principles of reason, because one
has to know all those things before one can be sure that God is just and that the
Qur’an is, therefore, a trustworthy source of knowledge.!! Consequently, ‘Abd
al-Jabbar regarded God'’s speech as purely informative, as a set of statements
about the law;!2 and not as a performative speech act that brings about new
moral relationships between people, as in Wolterstorft’s theory. This informa-
tive view of God’s speech has been taken for granted by many Muslim thinkers,
but one could also imagine a performative theology of revelation in which the
Qur’an functions primarily to create new moral relationships.!® After all, the
Qur’an itself presents God’s speech as performative and even creative.

A second consequence of God’s speech being an action characterized by
justice is that it must always be clear. If God’s purpose is to communicate his
law, he would fail completely—which, of course, is impossible—if he were
ever to create words that did not express exactly what he meant. His speech,
therefore, is necessarily always clear when read in light of the other evidence
God makes available.* The Ash‘ariyya could offer no such guarantee, so ‘Abd
al-Jabbar considered that their theology undermined revelation as a source of
knowledge. In his eyes the Mu‘tazila were the real champions of revelation.!>

This principle of clarity led ‘Abd al-Jabbar and other Basran Mu‘tazili theo-
logians to formulate interpretive rules that were remarkably literalist. In the
domain of theology they were known for metaphorical interpretation, but in
their view theology was not the point of the Quran. For ‘Abd al-Jabbar the
Qur’an could not actually be an independent source of theological knowl-
edge; at best it could only supplement or encourage rational knowledge of
God, and must always be reinterpreted if necessary to accord with that prior
knowledge.!6 But in the field of law, which was the real subject matter of the
Qur’an, the Mu‘tazila were not proponents of metaphorical interpretation
at all. Modern Muslim reformers looking for a flexible Qur'anic hermeneutic

11 ‘Abd al-Jabbar, al-Mughni, 16:354, 17:93; ‘Abd al-Jabbar ibn Ahmad al-Hamadhani,
Mutashabih al-Qurian, ed. ‘Adnan Muhammad Zarzar (Cairo: Dar al-Turath, 1969), 1—5.

12 ‘Abd al-Jabbar, al-Mughni, 17:23—24, 94—95; David R. Vishanoff, The Formation of Islamic
Hermeneutics: How Sunni Legal Theorists Imagined a Revealed Law (New Haven: American
Oriental Society, 2011), 135-37, 143—45.

13 See further David R. Vishanoff, Islamic Legal Theory: A Critical Introduction Based on
al-Juwayni’s Waraqat fi usul al-figh (Indianapolis: Hackett, 2022), 18—-20, 49-52.

14  ‘Abd al-Jabbar, al-Mughni, 7:182-83, 185, 16:347-58, 17:30—86; ‘Abd al-Jabbar, Sharh al-Usil
al-khamsa, 531.

15  See ‘Abd al-Jabbar, Mutashabih al-Qurian, 2, 5; ‘Abd al-Jabbar, Sharh al-Usul al-khamsa,
531

16 See ‘Abd al-Jabbar, Mutashabih al-Quran, 4-5, 34-39; ‘Abd al-Jabbar, al-Mughni,
16:354, 360.
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should not look to the Mu‘tazila! In the domain of legal hermeneutics (usul
al-figh) they expressed a strong preference for taking the Qur’an literally and
at face value.'” If an expression is general (or unrestricted), it must be meant
to apply unrestrictedly to everything it linguistically denotes, unless God pre-
viously or simultaneously provides clear evidence narrowing its scope to refer
to just some of the things it denotes.!® Likewise a command cannot be taken
to imply anything more than what ‘Abd al-Jabbar’s definition of command
entails, which is that God desires the act to be performed; so commands only
entail recommendation, not obligation.!® Commands do not require immedi-
ate obedience,?° or more than one act of obedience.?! They do not imply, in
and of themselves, that if one fails to obey one will have to make up the duty
later.22 A command does not prohibit the opposite of what is commanded,??
nor does a prohibition make an act legally invalid.2* If God specifically pro-
hibits an action in certain circumstances, this does not imply anything about
whether it is permitted in other circumstances,?> as many other scholars held.
God can mean only exactly what he says, or else he has to provide clarifying
evidence, and he must make that evidence available at the very moment of his
speech; he cannot delay clarifying it (ta’khir al-bayan)?¢ as most other legal
theorists said he could.

The Basra Mu‘tazila were not as rigid as the strictest members of the
Zahiriyya, a literalist movement that was sparked in part by members of
the Baghdad school of the Mu‘tazila.2” Some early proponents of Zahirism
adhered so literally to the words of revelation that if two revealed texts
seemed to conflict one of them would be discarded before either would be

17  See generally Vishanoff, Formation of Islamic Hermeneutics, 110-16, 123-33, 141, 150.

18  ‘Abd al-Jabbar, al-Mughni, 17:27-29, 5458, 72—73.

19  ‘Abd al-Jabbar, al-Mughni, 17:107-9, 11314, 116.

20 ‘Abd al-Jabbar, al-Mughni, 17:119—20.

21 ‘Abd al-Jabbar, al-Mughni, 17:124.

22 ‘Abd al-Jabbar, al-Mughni, 17:121.

23  ‘Abd al-Jabbar, al-Mughni, 17:112.

24  ‘Abd al-Jabbar, al-Mughni, 17:136.

25  ‘Abd al-Jabbar appears to endorse negative implication by a condition in al-Mughni,
17:86, but he is clearly said to have rejected it by Muhammad ibn ‘Ali ibn al-Tayyib
Abu al-Husayn al-Basr1 in al-Mu‘tamad fi usil al-figh, ed. Khalil al-Mays (Beirut: Dar
al-Kutub al-Tlmiyya, [1983]), 1142, and by Badr al-Din Muhammad ibn Bahadur ibn ‘Abd
Allah al-Zarkashi in al-Bahr al-muhit fi usil al-figh, ed. ‘Abd al-Qadir ‘Abd Alldh al-‘An;,
‘Umar Sulayman al-Ashqar, and ‘Abd al-Sattar Aba Ghudda (Kuwait: Wizarat al-Awqaf
wa-l-Shu’tin al-Islamiyya, 1988), 4:47.

26  ‘Abd al-Jabbar, al-Mughni, 17:65-73.

27 On the connections between the Baghdad Mu‘tazila and the Zahiriyya, see Vishanoff,
Formation of Islamic Hermeneutics, ch. 3.
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reinterpreted.?® The Zahiriyya did not think there was any coherent moral
meaning or rationale behind God’s speech or law; they believed that the law
consisted solely of the words of God’s speech, which must therefore be fol-
lowed to the letter. That approach was theologically principled, but it turned
out to be practically unsustainable: there were too many apparent conflicts
between revealed texts, and too many texts that had to be reinterpreted to
accommodate the evolving legal discourse and lived practice of the Muslim
community. Already by the time of Ibn Hazm (d. 456/1064) the Zahiriyya
had been slowly giving way to the more flexible interpretive theory of main-
stream jurists, and Ibn Hazm’s own legal hermeneutic ended up looking
remarkably similar to that of the Malikis around him. Pure Islamic literalism
died out long ago.??

The Basra Mu‘tazila were not that strict. They engaged in the mainstream
juristic practice of reconciling conflicting evidence through reinterpretation,
and of extrapolating from the available evidence by means of analogy when
necessary, because they were convinced that God’s law must be coherent, rea-
sonable, and good, and that if his speech did not fit what was known from
other revealed evidence and from reason then it must be interpreted to fit
the available evidence. In practice Qadi ‘Abd al-Jabbar’s legal interpretations
were presumably not radically different from that of his Shafi1 colleagues, not-
withstanding the minimalist and literalist tendency of his hermeneutic. But at
least in principle, in the chapters on legal theory in his Mughni, ‘Abd al-Jabbar
remained quite attached to the plain literal meaning of revelation, and avoided
any deviation from it that was not absolutely required by the other evidence
God had provided.

This theory of interpretation was principled, and it flowed from ‘Abd
al-Jabbar’s theological premises, but it was not a very powerful, flexible, or
practical legal hermeneutic. It was cautious and even minimalist, assigning
to the Quran only those meanings that could be justified by clear evidence.
Such certainty is hard to maintain in Islamic law, and ambiguity is hard to
avoid, so ‘Abd al-Jabbar’s hermeneutic did not survive for long even among

28  Abu al-Walid al-Baji, Ihkam al-fusul fi ahkam al-usil, ed. ‘Abd al-Majid Turki (Beirut: Dar
al-Gharb al-Islami, 1986, reprint 1995), 266 §181; Abit Muhammad ‘Ali ibn Ahmad ibn Sa‘id
Ibn Hazm, al-Thkam fi usil al-ahkam, based on the edition of Ahmad Muhammad Shakir
(8 vols. in 2, Beirut: Dar al-Afaq al-Jadida, 1983), 2:38-39, 3:147.

29  See Vishanoff, Formation of Islamic Hermeneutics, 67, 84—88, 93-101, 104—7. For an illu-
minating survey of aspects of literalism that can be found throughout Islamic intellec-
tual history, see Robert Gleave, Islam and Literalism: Literal Meaning and Interpretation
in Islamic Legal Theory ([Revised] paperback edition, Edinburgh: Edinburgh University
Press, 2013).
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the Mu‘tazila. By the early 5th/11th century even his own pupil Aba al-Husayn
al-Basri (d. 436/1044) was shying away from such a theologically grounded legal
hermeneutic and adopting the much more pragmatic hermeneutic of those
legal theorists, referred to as the fugaha’, who were more oriented toward law
than theology.3°

3 The Ash‘ariyya

Before turning to the fugaha’, however, it is worth describing the alternative
hermeneutic of Abui al-Hasan al-Ash‘ari (d. 324/935) and his second-generation
follower al-Qadi Abu Bakr al-Baqillani (d. 403/1013), whose theology supported
a more flexible but still impractical hermeneutic. They shared ‘Abd al-Jabbar’s
concern to ground hermeneutics in the theology of revelation, but they
believed God’s speech to be eternal, so their hermeneutic was necessarily quite
different. Al-Baqgillani in particular developed very explicitly the hermeneuti-
cal implications of the Ash‘ari doctrine that God’s speech is an eternal attri-
bute subsisting in God’s essence, while the letters and words that make up the
Qur’an are just a created expression of that eternal attribute. That attribute,
technically called a ma‘na, is also the meaning (maa) that is expressed by the
words of the Quran. God’s speech is both an eternal attribute and an eternal
command, prohibition, statement, and all the other meanings that make up
God’s revelation.3!

30  For example, Abu al-Husayn al-Basri, al-Mu‘tamad, 1:3, 5, 43-51, 69—75, 315-16; George
Makdisi, Ibn Aqil: Religion and Culture in ClassicalIslam (Edinburgh: Edinburgh University
Press, 1997), 80-81.

31 See Abu Bakr Muhammad ibn al-Tayyib al-Baqillani, al-Taqrib wa-l-irshad (al-saghir), ed.
‘Abd al-Hamid ibn ‘Ali Ab@i Zunayd (3 vols., Beirut: Mu’assasat al-Risala, 1998), 1:316-17,
335, 2:5, 25, 88,198, 318; Aba Bakr ibn al-Tayyib al-Baqillani, al-Insaf fi ma yajibu i‘tigaduhu
wa-la yajuzu al-jahl bih, ed. Muhammad Zahid ibn al-Hasan al-Kawthari (2d ed., [Cairo:]
Mu’assasat al-Khanji, 1382/1963), 26, 71-143; Daniel Gimaret, La doctrine dal-Ashart
(Paris: Cerf, 1990), 201—2; Gregor Schwarb, “Capturing the Meanings of God’s Speech: The
Relevance of Usil al-Figh to an Understanding of Usul al-Tafsir in Jewish and Muslim
Kalam,” in A Word Fitly Spoken: Studies in Mediaeval Exegesis of the Hebrew Bible and
the Qurian presented to Haggai Ben-Shammai, ed. Meir M. Bar-Asher et al. (Jerusalem:
Ben-Zvi Institute, 2007), 122%—23%, 129*; Alexander Key, Language between God and the
Poets:Ma‘na in the Eleventh Century (Oakland: University of California Press, 2018), 132-37;
Farahat, Foundation of Norms, 107-15, 151-59; Bernard G. Weiss, The Search for God’s Law:
Islamic Jurisprudence in the Writings of Sayf al-Din al-Amidi, revised edition (Salt Lake
City: University of Utah Press / Herndon, Va.: International Institute of Islamic Thought,
2010), 65-68.
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This theory of speech introduced an ontological gap between God’s speech
itself, which consists of meanings, and the words of the Qur’an that express
those meanings. Al-Baqillan1 made of that ontological gap a hermeneutical
gap. The goal of interpretation is to know the Qur’an’s meaning, but that mean-
ing does not reside in words; it resides in God. All we have access to is words,
so we have to use those words as evidence from which to infer the hidden
meaning of God’s speech. In ordinary human speech we can often grasp the
speaker’s meaning immediately, without any reflective process, because con-
textual cues like facial expressions, tone of voice, and the physical setting make
it obvious what the speaker is trying to say; but since we cannot perceive God
directly we do not get those same contextual cues along with his speech, so we
have to sit down and think: if God chose these words to express his meaning,
then he must have meant such and such. Interpreting divine speech requires a
process of rational deliberation to move us from the words the speaker utters
to the inner meanings the speaker intends to express.32

Our knowledge of the Arabic language, of course, gives us a lot of clues
about what meanings each word might be used to express, but al-Baqillani
said that many important words and verbal forms, including, for example, the
imperative form of a verb, can express many different meanings. Interpreting
an imperative verb, therefore, requires more evidence than just the word itself.
Unless we can find additional evidence from which to infer what was meant
by a particular imperative—a command or an authorization, an obligation
or a recommendation—we have to suspend judgment and admit that we do
not know the word’s meaning. Al-Baqillani and the few legal theorists who fol-
lowed him were therefore known as the wagifiyya, the suspenders of interpre-
tive judgment.33

This appears to leave the meaning of revelation woefully underdetermined,
and to leave interpreters in a quandary. Uncertainty, however, presents an
opportunity. The biggest interpretive challenge in Islamic law is not usually a
lack of evidence but a superabundance of evidence that often seems to point
in several directions at once. The groundbreaking legal theorist Muhammad
ibn Idris al-Shafi‘1 (d. 204/820) showed how that superabundance of evidence
can be reconciled into a coherent picture of the law: some evidence can be
designated as unclear, and other conflicting evidence can then be used to

32 Al-Baqillani, al-Taqrib, 1:429—36, 3:285; Vishanoff, Formation of Islamic Hermeneutics,
181-83.

33 See for example al-Baqillani, al-Taqrib, 1:423—24, 427, 2:7,15, 33, 60, 73; Farahat, Foundation
of Norms, 177-87; cf. Weiss, The Search for God’s Law, 341, 346—54, 360-62, 38081, 396,
399—400.
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reinterpret it. Al-Baqillant’s hermeneutic justifies this solution by making it
possible to claim that almost any evidence is unclear, and that virtually any
other evidence, no matter how weak, can be used as evidence from which to
infer its intended meaning. The pieces of revelation can therefore be fitted
together in nearly endless combinations to produce almost unlimited interpre-
tive possibilities. For al-Shafi‘1 and for al-Baqillani ambiguity was not a prob-
lem but an opportunity that gave interpreters great flexibility in determining
the hidden meaning of God’s speech.3*

Nevertheless, in principle al-Bagillani’s hermeneutic called for an enor-
mous amount of interpretive labor. Very little could be taken for granted; many
crucial interpretations had to be justified by appeal to additional pieces of
evidence. Like ‘Abd al-Jabbar’s hermeneutic, al-Baqillani’s was theologically
principled but practically unwieldy. It offered numerous avenues for exploring
alternative interpretations in response to social changes and the variable pres-
sures of daily life, but it complicated the task of giving those interpretations
the sanction of divine revelation. His hermeneutic was laudably consistent
with his theology of divine speech, but it left a daunting task to any interpreter
who wished to show that his chosen interpretations followed naturally from
the application of his hermeneutic to God’s speech.

4 The Jurists

Few legal theorists, therefore, followed either al-Bagillani or ‘Abd al-Jabbar
beyond the early s5th/11th century. Most adopted a more pragmatic hermeneu-
tic that retained the flexibility of the Ash‘ariyya but also provided the interpre-
tive power to claim that certain interpretations were obvious without having
to justify them by appeal to evidence beyond the words themselves. They
might say, for example, that imperative verbs have a strong and definite default
meaning—they impose an obligation of immediate and repeated obedience
and simultaneously prohibit and render invalid any action contrary to the
commanded act—but that this default meaning can easily be set aside in favor
of a less stringent meaning on the basis of the slightest evidence. I call this her-
meneutic the law-oriented hermeneutical paradigm because it was adopted
across the Sunni schools of law by legal theorists whose main concern was the
elaboration or justification of law, not philosophical coherence or theological

34  Vishanoff, Formation of Islamic Hermeneutics, 152—89; cf. Weiss, The Search for God’s Law,
341-42, 441.
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consistency.3> Many of these thinkers did not make any attempt to articulate
explicitly the theological conception of divine speech that lay behind their her-
meneutic, but I want to introduce briefly one particularly strong proponent of
this hermeneutical paradigm, the Hanbali Aba Ya‘la Ibn al-Farra’ (d. 458/1066),
whose definitions and arguments reveal that his powerful and flexible herme-
neutic came at the cost of theological coherence.3%

When we look at how Abu Ya‘la defined commands, for example, and how
he defended his rules for their interpretation, we can see that he (much like
Wolterstorff) considered God’s speech a kind of performative illocutionary
act that brings about a moral relationship between God and humanity. In his
theological writing he asserted that God’s speech is eternal,37 but in his work
on legal theory he asserted just as clearly that a command is a kind of action:
an act of verbally demanding or requesting that a person of inferior status per-
form some action.®® This conception of commands had profound hermeneuti-
cal consequences. If a command were just a word—an imperative verb uttered
with a certain intent under certain conditions, as the Mu‘tazila held—then
its meaning would be closely tied to the linguistic meaning of the imperative.
That was why the Mu‘tazila ascribed only minimal legal meaning to com-
mands. If, on the other hand, a command is an act of requesting somebody to
do something, then it can be imagined to include all sorts of implications that
follow from a superior’s instructions to a subordinate. If a master asks his slave
to bring him a drink, for example, we might normally suppose that he wants
the drink now, not at some unspecified time before the slave’s death, and that
if the slave continues to just sit there he will be punished. These things are not
part of the linguistic meaning of an imperative verb, but they are part of the
social meaning of a master’s instructions to a slave.3?

This view of speech as a socially embedded act made it possible for Abu
Yala to maximize the legal force of revealed language, and to claim that the
strong meanings he assigned to commands and other utterances were obvi-
ous from the words of revelation alone, without appeal to additional evidence.
At the same time, however, Abti Ya‘la retained all the flexibility of al-ShafiT’s
and al-Baqillani’s hermeneutics, justifying departures from his strong default

35  Cf Farahat’s “theology-averse jurists” (Foundation of Norms, 187).

36  See generally Vishanoff, Formation of Islamic Hermeneutics, ch. 6.

37  AbuYalalbn al-Farr@, Kitab al-Mu‘tamad f usil al-din, ed. Wadi‘ Zaydan Haddad (Beirut:
Dar al-Mashriq, 1974), 44, 86—93; see also Aba Ya‘la Muhammad ibn al-Husayn al-Farra’,
al-Udda fi usul al-figh, ed. Ahmad ibn ‘Al Sir al-Mubaraki (5 vols., Riyadh: n.p., 1990),
2:388.

38  AbuYala, al-Udda, 1157, 214—24, 2:387.

39 See Abui Ya‘la, al-Udda, 1141, 224, 238, 247, 281, 288, 292, 2:368—74.
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meanings, whenever these seemed necessary, by appeal to even the weakest
of evidence. This was the thrust of the law-oriented hermeneutical paradigm,
and that explains why it was adopted so quickly and so widely, even among
the theologians and the Zahiriyya, by the middle of the sth/uth century.
The law-oriented hermeneutic was practically adequate for dealing with a
large and complex body of revealed evidence, and for interpreting that evi-
dence in a way that was responsive to the interpreter’'s human experience and
social context.

This pragmatism, however, came at the price of theological coherence.
Would Abu Ya‘la really have affirmed, if pressed, that God’s speech was an eter-
nal action performed upon created beings from eternity past? I doubt he would
have, but in the 5th/11th century theological grounding was becoming less and
less of a concern; theology was being excised from books of legal theory and
from the curriculum of the Islamic sciences.*® Law and legal theory could be
based, at least implicitly, on a notion of revelation that was incoherent or, at
best, paradoxical. This lack of attention to theological consistency also seems
characteristic of modern Sunni textbooks on usi/ al-figh, which continue to
uphold the essentials of the law-oriented hermeneutical paradigm without
revisiting the theology of divine speech that undergirds it.

5 The Danger of Authoritarianism

This turn from theological principle to interpretive pragmatism is not inno-
cent. It poses the moral danger of what Khaled Abou El Fadl calls authori-
tarianism: the arrogation of authority that often occurs when an interpreter
identifies his or her interpretation as the obvious and indisputable meaning
of God’s speech, without disclosing her presuppositions, values, or interpre-
tive choices, and thus effectively substitutes her own interpretation for the
text of revelation.*! The law-oriented hermeneutical paradigm embraced by
the Sunni schools of law permitted exactly that, at least in principle, because it
allowed jurists to find a great deal of legal meaning in revelation, and to claim
that it was the plain literal meaning of the text, while reserving the flexibility to

40  See Abu al-Husayn al-Basri, al-Mu‘tamad, 1:3; George Makdisi, “The Juridical Theology of
Shafi: Origins and Significance of Ustil al-Figh,” Studia Islamica 59 (1984), 14-17, 21, 26-30,
33—-39; George Makdisi, “Ash‘ari and the Ash‘arites in Islamic Religious History, Part 1,”
Studia Islamica 17 (1962), 44—46.

41 Khaled Abou El Fadl, Speaking in God’s Name: Islamic Law, Authority, and Women (Oxford:
Oneworld, 2001), 5, 7, 53-56, 92—93, 141—45, 158—61, and passim.
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deviate from that default meaning whenever they felt it necessary to do so. The
law-oriented paradigm concealed the jurists’ interpretive labor, making their
conclusions seem more obvious than they were—something that theologians
like ‘Abd al-Jabbar and al-Bagillani would have denounced.

The jurists were not free to employ their powerful and flexible hermeneutic
at will. The constraints of the scholarly tradition limited quite severely their
ability to propose whimsical new interpretations and claim revealed author-
ity for them, even if they might have been hermeneutically justifiable. In the
modern world, however, where the scholarly tradition no longer controls the
framework or the limits of legal interpretation, the law-oriented hermeneu-
tic has become a more powerful and dangerous tool. Modernists, Salafis, and
reformers of all stripes frequently employ the principles and mechanisms of
classical legal theory, wittingly or unwittingly, to justify interpretations that
would never have been accepted within the classical interpretive tradition.
More often than not they do so without any apparent awareness of the theo-
logical underpinnings of that hermeneutic.

It is significant, therefore, that some recent and contemporary Muslim
thinkers have proposed explicit and creative theologies of revelation. One
example is Muhammad Shahrur (1938—2019), who developed at great length
a distinction between a suprahistorical quran and a historical umm al-kitab.*>
That metaphysical distinction had a definite hermeneutical purpose: it allowed
Shahrur to classify Qurlanic teachings that fit his own modern liberal values as
eternal and objective, while declaring other parts of the Qur’an to be histori-
cally contingent and subject to human reasoning. His theology appears to have
been driven by his hermeneutical objectives, rather than the other way around
as with ‘Abd al-Jabbar and al-Bagqillani. Nevertheless, having identified his her-
meneutical goal, Shahrur did make a serious attempt to ground it in a coherent
theology of revelation.

42 See Andreas Christmann, “The Form Is Permanent, but the Content Moves’: The Qur’anic
Text and Its Interpretation(s) in Mohamad Shahrour’s al-Kitab wal-Qur'an,” in Modern
Muslim Intellectuals and the Qurian, ed. Suha Taji-Farouki (Oxford: Oxford University
Press, 2004), 263—-95; Andreas Christmann, “Read the Quran as if It Was Revealed
Last Night’: An Introduction to Muhammad Shahrur’s Life and Work,” in The Quran,
Morality and Critical Reason: The Essential Muhammad Shahrur (Leiden: Brill, 2009),
xxxv; Muhammad Shahrar, al-Kitab wa-l-quran: Qiraa mu‘asira (Damascus: al-Ahali,
[1990]), 51-61.
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6 Aksin Wijaya

Another remarkably elaborate and creative Qur'anic metaphysics is that pro-
posed by Aksin Wijaya (b. 1974), Professor and Director of Graduate Studies
at the State Institute of Islamic Religion (1AIN) in Ponorogo, East Java. Like
the Ash‘ariyya, he thinks it important to distinguish between God’s eternal
inner speech and its temporal verbal expression,*3 but rather than focusing
on the metaphysical properties of God’s attribute of speech he analyzes the
communicative process through which that speech ends up on the pages of
the Quran.** In addition to differentiating between the heavenly and earthly
dimensions of revelation, he draws a distinction between the oral and written
forms of the Quran, and thus ends up with a tripartite model consisting of
God’s direct revelation to the Prophet (wahyu), the oral Quran (al-Quran), and
the ‘Uthmanic Codex (Mushaf Usmani).*>

Wijaya defines wahyu, the first dimension of revelation, as an act of
communication*® that took place when the Prophet, by virtue of his extraordi-
narily spiritual orientation, transcended the physical dimension of his human
nature and entered the realm of spirit and divinity.#” This communication took
place, he argues, in a private language or sign system that was not Arabic and
was independent of any specific culture.*® This communication involved no
intermediary; the stories about Gabriel conveying God’s messages were just
the Prophet’s way of explaining his claim of revelation to an audience who
conceived of supernatural inspiration as coming through intermediaries such
as jinn.*® Nor did it require any interpretation; rather, it yielded immediate,

43  See Aksin Wijaya, Arah Baru Studi Ulum Al-Quran: Memburu Pesan Tuhan di Balik
Fenomena Budaya (Yogyakarta: Pustaka Pelajar, 2009), 50-63 and 68-69, where he says
approvingly that this view resolves the conflict over the created or eternal nature of God’s
speech by distinguishing aspects of God’s speech that had been conflated. He attributes
to Abu al-Hasan al-Ash‘ari the view that God’s speech has only an eternal dimension,
and attributes to Ibn Rushd the distinction, usually associated more broadly with the
Ash‘ariyya, between the meaning that constitutes God’s inner speech and the verbal form
in which it is expressed.

44 See Wijaya, Arah Baru, 74—95.

45  Summarized in Wijaya, Arah Baru, vii, 94. This tripartite model is independent of the
similar-sounding one put forward by Mohammed Arkoun; Aksin Wijaya, interview by
author, 18 August 2015, Ponorogo, Indonesia.

46  Wijaya, Arah Baru, 54.

47  Wijaya, Arah Baru, 27—29, 74—77, 80—81. Wijaya also says that God simultaneously entered
the human dimension and took on some kind of human attribute (nasut).

48 Wijaya, Arah Baru, 5455, 64-67, 76—78, 85.

49 Wijaya, Arah Baru, 78-84, 100 n. 67.
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unreflective, and perfect understanding of the divine message (pesan) by the
Prophet. It is this original message, which cannot be explained as the prod-
uct of Arab culture, that constitutes the principal miraculous feature of the
Qur’an®® and that God has promised to protect from corruption.5! Because it is
free of cultural trappings and is therefore relevant to any social context,52 only
this part of the Qur'an’s message is authoritative for all. It is, therefore, the sole
object of the interpreter’s quest.>3

The words of the oral Qur’an (al-Qurian) Wijaya regards as a second act of
communication that took place between the Prophet and his original Arab
audience. This required transferring the divine message from the private lan-
guage in which the Prophet had received it into clear Arabic.5* The Arabic
words of the Qur’an did not exist in the heavenly realm; they were chosen by
the Prophet himself.5% In his initial prophetic experience in the cave of Hird
the Prophet had been commanded to read—not to recite particular words that
were given to him, but to read or diagnose the social reality of his time and
place in light of the universal revelation he was to receive.5¢ He did so using
the existing medium of Arabic which, following Nasr Hamid Abu Zayd (1943—
2010), Wijaya regards as a carrier of its own cultural message.5” The Prophet
responded to pagan Arab society in its own terms, mimicking cultural concepts
such as the notion of a charismatic figure who receives otherworldly messages
through intermediaries and expresses them in poetic form.5® The result was
that God’s message became “trapped” in an Arabic linguistic and cultural sys-
tem, so that it could not speak directly to all God’s servants across the face of
the whole earth.5 The oral Qur’an proclaimed by the Prophet carried both a
divine message and a human cultural message in approximately equal propor-
tions.6® Wijaya does not say how he reaches his figure of fifty percent, but by
giving a specific number he goes beyond vague assertions about the ability of
a language to carry its own implicit message and offers a clear idea of just how

50  Wijaya, Arah Baru, 38—42; 48—51. Wijaya also recognizes a literary dimension to its mirac-
ulous nature.

51 Wijaya, Arah Baru, 162.

52 Wijaya, Arah Baru, 53.

53 See Wijaya, Arah Baru, 158, 160.

54  Wijaya, Arah Baru, 85-89.

55  Wijaya, Arah Baru, viii, 64—65, 86, 87 n. 48, 164. Wijaya attributes such a view to Aba
Hanifa.

56  Wijaya, Arah Baru, 42—48.

57  Wijaya, Arah Baru, viii, 8-9, 73 1. 31, 105, 159, 160, 163, 218.

58 Wijaya, Arah Baru, 97-102, 105; see also 118-19.

59  Wijaya, Arah Baru, 163.

60  Wijaya, Arah Baru, vii.
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radical his interpretive project is: he will consider himself at liberty to dismiss
about half of the Qur’an’s content as Arab cultural baggage that need not be
imported into Indonesia.

The third communicative event occurred after the death of the Prophet,
when his Companions passed on the Quran’s message in writing. In order to
avoid conflict over the oral Qur’an’s seven variant recitations (which Wijaya
seems to regard as irretrievably lost), they reduced it to a single written text,
the ‘Uthmanic Codex (Mushaf Usmani).! In this way God’s message was
further entrapped, this time by the linguistic and cultural system of one partic-
ular tribe, the Quraysh, and also by the act of writing itself.62 Wijaya argues that
the very act of fixing the Qur’an as a written text broke the direct connection
between speaker and hearer that had previously allowed the Companions to
understand the oral Qur’an immediately and unreflectively.5® The ‘Uthmanic
Codex, which is the only form in which we now have access to God’s message,
can be understood only through a process of linguistic analysis, which by
its nature tends to highlight the cultural messages that are embedded in the
Arabic language.5* Equally problematic is the hegemony accorded to specifi-
cally Qurashi language and culture. The seven variant readings were intended
to address the linguistic and cultural diversity of the Prophet’s Arab audience,
but the ‘Uthmanic codification further narrowed both the cultural relevance
and the cultural message of revelation,®® so that the message of the text we
read today is about twenty percent Qurashi ideology. That leaves only thirty
percent of the text’s message that can be attributed to God himself. The task of
hermeneutics is to identify and extract that thirty percent from behind the veil
of Arab and Qurashi culture so that revelation can speak to all societies past
and present, across the face of the whole earth including Indonesia, without
subjecting them to Arab cultural imperialism.66

This is a splendid example of an explicit theology of revelation put forward
in the service of Quranic hermeneutics. Wijaya reworks the classical Ash‘ari
doctrine of God’s eternal speech in terms of modern communication theory,
and ends up with a justification for a hermeneutic of recovery that sounds like
a slightly more sophisticated, Indonesianized version of the hermeneutic of
Fazlur Rahman (1919-1988). The hermeneutical dimension of Wijaya’s project,

61  Wijaya, Arah Baru, 89-93.

62  Wijaya, Arah Baru, 165.

63 Wijaya, Arah Baru, 2—3,165-68, 180, 220.
64  Wijaya, Arah Baru, 168.

65  Wijaya, Arah Baru, 169—72.

66  Wijaya, Arah Baru, 173-75.
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however, remains underdeveloped in his book on the Qur’anic sciences. He
says that “exegesis” (tafsir), which considers only the language of the text, can
only discover the Quran’s Arab cultural message,5” and so calls for it to be
supplemented with “hermeneutics”®® so as to consider both the internal lin-
guistic and external contextual dimensions of the text.6° He calls for analysis
of Qur’anic vocabulary after the manner of Toshihiko Izutsu (1914-1993),7° as
well as isolation of the divine elements of the Quranic message from its Arab
cultural elements” along the general lines taken by Fazlur Rahman?2 and Nasr
Hamid Aba Zayd.”® Following Mahmad Muhammad Taha (1909-1985), he sug-
gests that God’s universal message is more readily apparent in the Meccan
portions of the ‘Uthmanic Codex.” It remains unclear, however, how the nar-
rowing from seven oral to one written version of the Qur’an is to be undone
in the process of “hunting for God’s message behind the phenomenon of
culture.””> The sample exegetical problem to which he applies his hermeneutic
by way of illustration—the Qur’anic term islam—is even less developed than
his hermeneutical theory: he never gets beyond internal vocabulary analysis
before leaping to a predictable list of modern liberal values which, he con-
cludes, must be the universal values that form the genuine revealed core of the
Qur’anic message.”® It is his theology of revelation that is most detailed and
suggestive; indeed one hardly needs an explicit statement of hermeneutical
method, or a specific example of interpretation, to see the kinds of interpre-
tive moves that his theory of revelation suggests and supports. His theology
allows him to depart radically from the explicit language of scripture, in order
to address the concrete particulars of his contemporary Indonesian context,
while still claiming to anchor his interpretations in the authority of an imag-
ined suprahistorical act of divine communication.

In Wijaya’'s hermeneutic, as in al-Baqillani’s and Shahrur’s, the doctrine of
an eternal or suprahistorical heavenly message plays a central role: it is the

67  Wijaya, Arah Baru, viii, 168—69.

68  Wijaya, Arah Baru, viii, 175-82.

69  Wijaya, Arah Baru, 5, 12-14 (following Amin al-Khalt’s distinction between ma hawla
al-Quran and ma fi al-Qurian).

70 Wijaya, Arah Baru, 216, 221-22, 230—-33.

71 Wijaya, Arah Baru, 158, 218—21.

72 Wijaya, Arah Baru, 142—43, 218-19, 224-27.

73 Wijaya, Arah Baru, 21619, 227.

74  Wijaya, Arah Baru, 124-35, 138, 234—36.

75  This phrase is from the subtitle of Wijaya's book Arah Baru Studi Ulum Al-Quran:
Memburu Pesan Tuhan di Balik Fenomena Budaya.

76  Wijaya, Arah Baru, 228-37.
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object of interpretive inquiry. The concept of a transcendent and ahistorical
divine discourse behind the timebound Arabic words of the Qur’an is not just
a pious affirmation of the transcendent nature of revelation; it is an imagined
locus of pure meaning untainted by the processes of human communica-
tion and interpretive reasoning. If the Qur’an is a historical and literary text
comparable to other historical and literary artifacts, in a linguistic medium
that reflects a particular human society, then the desire to find in it a divinely
authoritative norm that transcends human cultures requires the positing of
some suprahistorical revelation that transcends the words of the Qur’an yet
is somehow reflected in them. The interpretive mechanisms that would guar-
antee recovery of that pure divine message may be difficult to define with any
precision, or to carry out in any objective manner, but this does not trouble
Aksin Wijaya. It is enough to believe that there is gold beneath the dross of
Arab culture. This justifies not a certain method but a certain attitude toward
the Quran, and toward those who would try to impose its foreign values and
customs on Indonesian Muslims.

Indeed, the Indonesian context is crucial for understanding the relation-
ship between Wijaya’s theology of revelation and his hermeneutic. The state-
supported drive for indigenization or “Indonesianization” of Islam? is a driv-
ing force behind much Indonesian Qur’anic hermeneutics. For Wijaya and his
circle, the interpretive outcome is not in doubt. Even the historicizing herme-
neutic is already largely a given. What is needed is legitimacy: an updating of
the Quranic sciences that shows how traditional concepts like the occasions
of revelation, the distinction between Meccan and Medinan verses, and above
all the Ash‘ari doctrine of God’s eternal speech actually support modern histo-
ricizing hermeneutical theories. Wijaya undertakes a similar project in a book
on Islamic epistemology”® where he draws on an assortment of western and
classical Islamic theories, including the Aristotelean-inflected “bottom-up”
epistemology of Ibn Rushd (1126-1198)7 and the Illuminationist epistemology
of Mulla Sadra,8° to legitimate his argument that Islamic epistemology and
hermeneutics should be anthropocentric, driven by the particulars of local

77 See Wijaya, Arah Baru, 14-15; Carool Kersten, Islam in Indonesia: The Contest for Society,
Ideas and Values (Oxford: Oxford University Press, 2015), 182—87, 202—20; Carool Kersten,
A History of Islam in Indonesia: Unity in Diversity (Edinburgh: Edinburgh University Press,
2017), 151-53.

78  Aksin Wijaya, Satu Islam Ragam Epistemologi: Dari Epistemologi Teosentrisme ke Antropo-
sentrisme (Yogyakarta: Pustaka Pelajar, 2014).

79 Wijaya, Satu Islam, 95-109, 158.

8o Wijaya, Satu Islam, 131—46.
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human needs and experiences,?! rather than theocentric and governed by a
certain conception of God’s will or speech, as most of classical theology and
legal theory were.82 As with Shahrur, therefore, I think that Wijaya’s theology
of revelation, while explicit and creative, is not what drives his hermeneutic.
Rather, his contextually sensitive hermeneutic is motivated by the drive for
practically adequate and locally relevant interpretation, and his rather ad hoc
theological bricolage is motivated by his need to legitimate that hermeneutic.

Despite Wijaya’s remarkably systematic attempt to ground his hermeneu-
tic in a coherent theology of revelation, his principled theological grounding
does not entirely shield him from the danger of authoritarianism. Although he
does not claim to discover by his method a single divinely intended meaning
in the Qur’an, but only one of several meanings that fall within the range or
limits of God’s intended meanings,33 his hermeneutic is such that he could
easily use it to foist his own liberal values on the Quran as though they were
its only universal, transcultural message. And his hermeneutic itself seems
to have been foisted onto his theological reflection on God’s speech, for like
Shahrur he seems to have started from the hermeneutical imperatives he felt
were dictated by the exigencies of his modern context, and then to have mined
the history of Islamic theology and philosophy to find notions of revelation
that would suit his hermeneutic. Nevertheless, like Shahrur, Wijaya has at least
been explicit about his hermeneutic’s theological foundations, however novel
and precarious those may be. And he has amply demonstrated that the Islamic
intellectual tradition is a rich resource that can be rethought and redeployed
in the service of contemporary legal hermeneutics.

7 Hasan Hanafi

For a more thorough, principled, and theologically consistent rethinking of
Islamic legal hermeneutics, I know of no better example than Hasan Hanafi
(1935—2021), whose radical reconstruction of the discipline of usul al-figh was
motivated not only by the interpretive exigencies of modern life but also by his
encounter with the anthropological turn in modern European theology. His
early work, written in French during his time at the Sorbonne,34 set the course

81  Wijaya, Satu Islam, 15758, 313-15, 322—37.

82  Wijaya, Satu Islam, 3, 66, 147—48, 156—57, 356-59.

83 Aksin Wijaya, interview by author, 18 August 2015, Ponorogo, East Java, Indonesia.

84  His three doctoral theses were published as Hassan Hanafi, Les méthodes d'exégése:
Essai sur la science des fondements de la compréhension “ilm usul al-figh” (Cairo: Conseil
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for his life’s work8® by showing how to bring classical Islamic thought into dia-
logue with the philosophical environment of mid-2oth-century Europe, which
was steeped in the phenomenology of Heidegger and Husserl. In order to make
Islamic thought meaningful in phenomenological terms, and vice versa, he
rethought Islamic legal theory and hermeneutics, and indeed the very notions
of revelation and divinity, in terms of human experience. In Les méthodes
d’exégese, an opaque but brilliant work, he transposed the entire edifice of clas-
sical legal theory into the vocabulary of phenomenology.86

The result was a completely anthropocentric theory of interpretation in
which the quest for meaning begins with the particular experiences of daily
life, which are brought into relation with the received truths of revelation.
As each person grasps his?” own experiences in the light of revelation,38 and
brings his interpretation into conversation with the experiences of others,9
the law—which is to say, human understanding (figh) of the natural drives
and motivations that are the fount of all human action®*—emerges as an
increasingly unified collective grasp of what is most universal about human
experience.”! The goal of interpretation is not to arrive at a knowledge of God’s
transcendent will, but to bring our actions more and more into alignment
with what is most fundamentally, universally, and ideally true about human
nature.%2 The process of legal interpretation takes place entirely within the
domain of human experience, beginning with particular human experiences
and ending with a conceptual grasp and a practical implementation of univer-
sal human nature. This hermeneutic meets the need felt by Hanafi, Wijaya, and

Supérieur des Arts, des Lettres et des Sciences Sociales, 1965); Hassan Hanafi, Lexégése
de la phénoménologie: Létat actuelle [sic] de la méthode phénoménologique et son applica-
tion au phénoméne religieux (Cairo: Dar al-Fikr al-Arabi, [1980s]); and Hassan Hanafi, La
phénoménologie de lexégeése: Essai d'une herméneutique existentielle a partir du Nouveau
Testament (Paris, 1966; Cairo: Anglo-Egyptian Bookshop, 1988).

85  See Carool Kersten, “Bold Transmutations: Rereading Hasan Hanafi’s Early Writings on
Figh” Comparative Islamic Studies 3 (2007), 23, 25; Carool Kersten, Cosmopolitans and
Heretics: New Muslim Intellectuals and the Study of Islam (London: Hurst, 2011), 106, 128.

86 See Hanafi, Méthodes dexégeése, i—iii, Ixxxix—cxxxix, 540—43; Kersten, “Bold Transmuta-
tions,” especially 28, 30, 33; Kersten, Cosmopolitans and Heretics, 130—33.

87  Since medieval legal theorists and Hasan Hanafi invariably take for granted a male inter-
preter, I will use masculine pronouns when representing their views.

88 See Hanafi, Méthodes dexégeése, ccvi, 58-59, 71-72, 106—7, 238, 262.

89  Hanafi, Méthodes d'exégése, cci—ccii, ceviii—ceix, cclxiii—cclxv, 107, 244, 292—93.

9o  Hanafi, Méthodes d'exégeése, cxx, 214-15, 332, 359, 369—70, 382, 384, 392, 403—6, 416-18, 443,
451-52.

91 Hanafi, Méthodes dexégése, civ—cvi, clxxxix, ccviii-ccix, 57, 84-96, 107, 291-93, 384;
Kersten, Cosmopolitans and Heretics, 134, 137.

92  Hanafi, Méthodes dexégése, 75—77, 213—14, 218, 31314, 397—400, 419—25, 543.
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so many other contemporary Muslims for a law that addresses current human
concerns and responds to the particulars of time and place without degenerat-
ing into relativism.%3

This hermeneutic, however, comes at the cost of a complete humanization
of revelation. Indeed, Hanafi does not see this as a cost or a drawback; it is
his goal to transpose not just legal hermeneutics but the concept of revela-
tion itself onto the plane of human experience—the only plane that phenom-
enology claims to elucidate. Accordingly, he redefines the four main sources
of law: the Qur'an becomes “anonymous experience,” the Sunna “privileged
experience,” consensus “intersubjective experience,” and reasoning by analogy
“individual experience.”®* Even the Qur’an, though it has no particular human
author, is an articulation of human experience—an idealized, anonymous
experience representing what is best and most universal about human life.%
Hanafi insists that the most fundamental source of revelation is actually the
fourth, giyas (analogy) or jjtihad (legal reasoning), which he understands as
the process of grasping one’s own personal experience and relating it (by anal-
ogy) to the other sources that have been handed down or agreed upon as uni-
versally true of all human experience.?6 In phenomenological terms, jtihad is
simply the eidetic process of grasping reality.

This implies—or follows from—Hanafi’s radical assertion that the Quran
is not the speech of a transcendent God that has been sent down into the
human world, but simply an articulation of human experience, at a highly
universalized level, from one of those great figures of human history known
as Enunciators who include heroes, artists, poets, and in the Qurlan’s case a
prophet®”—though Hanafi prefers to avoid such religious terminology.*® The
Prophet did not experience or communicate about anything transcendent;
that is by definition impossible, since the noumenal realm is not the object
of phenomenal experience.® Rather, the Prophet simply did what all human

93  See Hanafi, Méthodes dexégése, cci—ccii, ccxxxvii, 86, 126, 134, 238, 249, 292—93, 433-34-

94  Hanafi, Méthodes d’exégése, 7—8, 63—64, 106—7.

95 Hanafi, Méthodes d'exégése, cxc—cxci, 65-77, 218, 310, 314; Hasan Hanafi, “What Does the
Quran as Sacred Text Mean? Some Preliminary Observations,” in Al-Kitab: La sacralité
du texte dans le monde de l'Islam, ed. D. De Smet, G. de Callatay, and J. M. F. van Reeth
(Brussels: Peeters, 2004), 55.

96 Hanafi, Méthodes dexégése, clxviii, cxciv, cxcvii—cxcviii, cexxxviii—cexxxix, 57-59, 104-7,
262, 297, 311, 319—20, 433, 542.

97  Hanafi, Méthodes d'exégeése, cxc—cxci, ccliv—ccly, 7, 53, 63, 65-67, 73, 7577, 79, 84, 310-11,
313-14, 375-76.

98 See Hanafi’'s comments in Méthodes d'exégése, xxxi n. 1, cxxxv—cxxxviii, 7 n. 2, 7 n. 4,
30 n. 2, 66, 78—79, 88, 167, 313.

99  Hanafi, Méthodes dexégése, 166, 309-14, 358, 487, 521—23.



THEOLOGIES OF DIVINE SPEECH AND THE HUMAN EXIGENCIES OF LAW 57

beings do, seeking to grasp his own experience in light of the handed-down
wisdom of the ages that reflects the experience of past generations.!?° That he
did so in an unusually incisive and objective way—that is, in a way that reflects
what is truly universal about human nature'®’—does not give his “privileged
experience” (the Sunna) or the “anonymous experience” that he articulated
(the Qurian) a qualitatively different character from the experiences (ijtihad)
of other individuals.l%2 Consequently, when discussing hadith (Prophetic
reports), Hanafi argues that the most genuine reports are not those that are
most reliably attributed to the Prophet but, on the contrary, those that are
fabricated by later “transmitters,” because the spontaneous and undistorted
articulation of each person’s own experience is the very essence of revelation.!03

This radical reconceptualization of revelation leaves God out of the pic-
ture, and in fact we may be forgiven for asking (as some of his critics have)
whether Hanafi has not become in effect an atheist.1°* Hanafi would respond
that this misses the point of his project, which is not to deny God but rather
to give him a place in the phenomenological domain of human experience.
That his French dissertation largely avoids the religious term “God,” and speaks
instead of a “universal human consciousness,”195 is not a denial of the claims
of Islamic theology but an attempt to make them relevant to the situation of
modern Muslims, and also to render them meaningful in the terms of modern
European philosophy, which has already transposed Christian theology onto
the plane of anthropology. If Islamic discourse about God and revelation is to
have any significance in the contemporary social, political, and philosophical
context, it must be recast in terms of human experience and action.106

This will seem to many Muslims an unacceptable price to pay for the holy
grail of a theologically coherent but practically adequate legal hermeneutic.
Some would argue that Hanafi has simply given up on the tension between
the particular realities and exigencies of legal interpretation in the modern
world, on the one hand, and the goal of a theocentric religious discourse

100 Hanafi, Méthodes dexégeése, ccxxxix, 76, 161.

101 Hanafi, Méthodes dexégése, 65—66, 73—-84.

102 Hanafi, Méthodes dexégeése, cxci, cxcvii, cclxiv—cclxv, 7-8, 53, 55, 106-7, 292, 406-8.

103 Hanafi, Méthodes dexégeése, cxcvii, 32, 49-59.

104 See Hanafi, Méthodes dexégése, cxi—cxii, cxxxvi, 72, 529; Hasan Hanafi, “Théologie ou
anthropologie?” in Renaissance du monde arabe: Colloque interarabe de Louvain, ed.
Anouar Abdel-Malek, Abdel-Aziz Belal, and Hasan Hanafi (Gembloux: Duculot, 1972), 264.

105 See, e.g., Hanafi, Méthodes dexégeése, cxxxvi, 179, 293, 313, 421.

106 Hanafi, Méthodes dexégese, xxi—xxii, Ixviii, cclxiii, cclxvi, 11011, 313, 418-19, 42124,
521—-30; Hanafi, “Théologie ou anthropologie?” 233-43, 246-51, 256-58, 264; Kersten,
Cosmopolitans and Heretics, 133, 157, 165.
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and a life lived in submission to a transcendent authority on the other: in his
quest for relevance, Hanafi has completely sacrificed transcendence. Others
might appreciate the point of a theology articulated entirely in terms of
human experience, but might find that Hanafi’s notion of universal human
experience—which seems to take the place of God in his hermeneutic—is
too homogenizing and insufficiently postmodern; it runs the risk of a differ-
ent kind of authoritarianism in which the experience of one person or group,
without claiming any transcendent authority, is nevertheless deemed a human
universal and therefore takes on the authority of “revelation” for everyone else.
But whatever one’s objections to the theology behind Hanafi’s reconstruction
of Islamic legal theory, it must be admitted that his project has set a high bar
for theological consistency in the quest for a practically adequate legal herme-
neutic, and that it has illustrated just how great a challenge that quest presents
to contemporary Muslim intellectuals working at the interface between theol-
ogy and law.

8 Conclusion

Hanafi has done, in effect, just what Nicholas Wolterstorff did in his book on
Divine Discourse: he has shown how a scriptural hermeneutic adequate to
the modern world can be grounded in a coherent philosophy of revelation
or divine speech. Many contemporary Muslim scholars have likewise turned
their attention to hermeneutics, seeking a theory of scriptural interpretation
adequate for the concrete demands of living faithfully in the modern world.
Devising a powerful and flexible hermeneutic, in and of itself, is not espe-
cially difficult; medieval legal theorists did that long ago, inspired by al-Shafi‘1
and building on the insights of Ash‘ari theologians. In so doing, however, the
law-oriented theorists lost sight of the theological paradoxes or contradictions
that were at least implicitly demanded by their increasingly pragmatic her-
meneutic. Perhaps some such theological paradoxes are a necessary part of
any religious thought that aspires to adequately capture the complex experi-
ence of religious life. Aksin Wijaya and Hasan Hanafi, however, like al-Baqillani
and ‘Abd al-Jabbar, were willing to make their theologies of revelation explicit,
and spell out their consequences for interpretation, rather than just putting
forward a hermeneutic and then assuming (or pretending) that it made theo-
logical sense. For those who aspire to theoretical coherence, Wijaya and Hanafi
offer two starkly different but equally creative models of explicit reflection on
the connections between the theology of revelation and legal hermeneutics,
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grounded in both classical Islamic and modern European thought. Neither
model, however, provides an easy solution to the tension between the desire
for a comprehensive and coherent theological vision and the practical exigen-
cies of legal interpretation.
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CHAPTER 3

Epistemology and Legal Theory in al-Dabusi’s
Tagwim al-adilla: A Case Study on the Interplay
between Legal Theory, Law and Theology

Serdar Kurnaz

1 Introduction

Epistemological questions were a major concern in Islamic law and legal
theory. If we look back at the first centuries of the development of Islamic
law, we see different concurring understandings of law with reference to
epistemology.! Epistemology, on the other hand, was related to theology; theo-
logical works discussed epistemological terms like knowledge’ (im), ‘conjec-
ture’ (zann), and ‘ignorance’ (jahl). These categories influenced legal theory
as well. Furthermore, the dominant understanding of the law, at least from
the 4th/10th century onwards, that it should be derived from the scriptural
sources, i.e., the Quran and the Hadith, had lasting influence on legal epis-
temology. Especially during the 5th/iith and 6th/i2th centuries, there was a
noticeable increase in debates about Islamic legal theory with respect to vary-
ing theologies and epistemologies.

This article is dedicated to drawing attention to an example from the
Transoxanian tradition during the aforementioned period. It focuses on Abu
Zayd al-DabusT’s (d. 430/1039) epistemology and its effects on his legal theory
as articulated in his Tagwim al-adilla, which later became an influential Hanafi
text. Al-Dabusi has an epistemological approach different from the standard
epistemology articulated in theological writings and later (especially Shafi7)
usul works. His approach, therefore, demands special attention. This article
first outlines al-DabusT's epistemology and his core theological assumptions
and traces their impacts on his legal theory. To trace these impacts, I focus on

1 See, for example, Wael B. Hallaq, The Origins and Evolution of Islamic Law (Cambridge:
Cambridge University Press, 2005); David Vishanoff, The Formation of Islamic Hermeneutics:
How Sunni Legal Theorists Imagined a Revealed Law (New Haven, CT: American Oriental
Society, 2om).

© KONINKLIJKE BRILL BV, LEIDEN, 2026 DOI:10.1163/9789004746886_005



66 KURNAZ

an example from his works on legal theory and substantial law: the question of
fasad al-manhi ‘anh, that is, the question whether a prohibited action has legal
efficacy if someone conducts a prohibited action. Subsequently, I will present
‘Ala’ al-Din al-Samarqandi’s (d. 539/1144) reinterpretation of al-Dabust’s view
on fasad al-manhi ‘anh, which stemmed from his particular theological con-
cerns. This reinterpretation will illustrate how differing theological assump-
tions can lead to different approaches to legal questions and arguments. The
article will end with an outlook for a contemporary Islamic legal theory in lieu
of summarizing the main results, since premodern theological debates can
establish potential trajectories for developments in contemporary Islamic law.

2 Abu Zayd al-Dabust’s Epistemology and Its Influence on
His Legal Theory

Abu Zayd ‘Abdallah (‘Ubaydallah) b. Muhammad b. ‘Umar b. Isa al-Dabusi was
born in the town of Dabiisiyya, near Samarqand. He died in 430/1039 in Bukhara.
While little is known about his life,? it is widely acknowledged that al-Dabusi
is one of the most influential Hanafi scholars, especially in the development
of the Hanafl usu/ terminology. Fortunately, only a few of al-Dabiist’s works
have survived, including his two major books, Ta’sis al-nazar (The Foundation
of Inquiry) on legal points of disagreements (khilaf) and Taqwim al-adilla fi
usul al-figh (The Assessment of Proofs in Legal Theory) on legal theory. One of
al-DabusT’s other surviving works is a book on Sufism titled al-Amad al-agsa
(The Utmost Limit/Goal).3

In the course of my analysis of al-DabusT’s epistemology in Tagwim al-adilla,
I will also incorporate his epistemological views as found in al-Amad al-agsa
and will point to the overlaps between his theological and mystical conception
of knowledge. The title of the last chapter of his Tagwim, where al-Dabiisi dis-
cusses the definition of knowledge and other related terms, already suggests his
interest in Sufism: “Concerning the States of the Human Heart before and after

2 Brannon M. Wheeler, “al-Dabiisi, Aba Zayd,” in Encyclopaedia of Islam Three Online, ed. Kate
Fleet, Gudrun Krdmer, Denis Matringe, John Nawas, and Devin J. Stewart (available online at
https://doi.org/10.1163/1573-3912_ei3_COM_25771).

3 Carl Brockelmann, Geschichte der arabischen Litteratur (2nd edition, Leiden: Brill, 1943),
vol. 1,184; Fuat Sezgin, Geschichte des arabischen Schrifttums (Leiden: Brill, 1967), vol. 1, 456.
About this book in particular, see Murteza Bedir, “Interplay of Sufism, Law, Theology and
Philosophy: A Non-Sufi Mystic of 4th—5th/10th-11th Centuries,” in El Sufismo y las normas del
Islam, ed. and transl. Alfonso Carmona (Murcia: Editora Regional de Murcia Coleccién de
Ibn ‘Arabi, 2006), 253—-70 (with a Spanish translation on pp. 15-34).
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Knowledge.”* As the title of the chapter indicates, al-Dabusi links knowledge
to the “states of the human heart” (ahwal galb al-adami) and taste (ladhdha),
which is a Sufi terminology.® In his treatise on Sufism, in al-Amad, al-Dabusi
has the idea “that the locus of both the divine light that constitutes the basis of
Sufi epistemology and of reason, being the ground of theological elaboration,
is the same, namely the heart.”® Therefore, both in his jurisprudential work,
Tagwim, and in his treatise on Sufism, al-Amad, he describes reason as the light
with which the heart can perceive and discover truths.” Thus, al-Dabiuisi makes
use of Sufi terminology in his legal theoretical work, to which I will return at a
later stage of the analysis. First,  want to present how al-Dabusi defines techni-
cal terms related to epistemology in Tagwim. Subsequently, I will address the
impact of his epistemology on the question if conducted prohibited actions
have legal efficacy or not.

2.1 Definition of Knowledge and Related Terms

Before presenting his epistemology, al-Dabtisi mentions the four states of the
heart of human beings before obtaining knowledge. His emphasis lies on the
heart, since, as we will see below, for al-Dabiisi, reason (‘ag/) is the light through
which the heart sees when it looks at proofs and gains knowledge.

The four states of the heart
before obtaining knowledge

majniin aqil shakk gann
FIGURE 3.1 Visualization of the four epistemological states of the human
heart before knowledge: majnun, ‘aqil, shakk, and zann

4 Abu Zayd al-Dabusi, Tagwim al-adilla, ed. Khalil Muhyi al-Din al-Mays (Beirut: Dar al-kutub
al-ilmiyya, 1421/2001), 465.

5 ‘Taste’ (ladhdha) is often related to the major Sufi concept of dhawq, which also means
‘taste’; see Denis Gril, “Dhawq,” in Encyclopaedia of Islam Three Online, ed. Kate Fleet, Gudrun
Krdmer, Denis Matringe, John Nawas, and Devin ]. Stewart (available online at https://doi
.org/10.1163/1573-3912_ei3_COM_26001).

6 Bedir, “Interplay,” 270. Bedir also draws attention to the fact that al-Dabasi sometimes refers
to the brain when he speaks about reason. For the interplay between reason and divine light,
see also ibid., p. 264.

7 Al-Dabusi, Tagwim, 465; Abu Zayd al-Dabusi, al-Amad al-aqsa, ed. Muhammad ‘Abd al-Qadir
‘Ata’ (Beirut: Dar al-kutub al-‘ilmiyya, 1436/2015), 37. On the description of reason as divine
light in Sufi literature, see Bedir, “Interplay.”
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According to al-Dabusi, at birth, the individual human being is like a majnun
(‘a “foolish” one’) who does not have the skills for reasoning: a majnin can-
not grasp what he/she is told. The opposite of majnun, al-Dabusi remarks, is
aqil (‘capable of reason’) that is the person who possesses reason. After being
majnun, humans become 4qil.® Al-Dabusi, however, does not describe this
transition. Since the human being becomes Ggil after being majnun, al-Dabusi
defines ‘reason’ (‘agl) as the light through which the heart sees when it looks
at ‘proofs’ (hujaj), like the lamp providing light for the eye.® With this light,
the heart can see things hidden to the senses. Being capable of reason does
not mean that one is always reasonable. When humans cannot or do not want
to see with their heart, then they are jahil (‘ignorant’), since the opposite of
knowledge, according to al-Dabusi, is ‘ignorance’ (jahl). Thus, being 4agil,
humans’ hearts begin to see. If the heart sees weakly, then one becomes a
‘doubter’ (shakk). For al-Dabusi, doubt is the opposite of ‘certainty’ (yagin); the
knowledge object appears for the seeing in a state that contradicts its actual
nature.l0 If the heart sees stronger than in this first state of human beings,
even though still not in the needed entirety of the knowledge object, the heart
becomes something that only presumes or assumes that something exists

Epistemology

jahl shakk gann haqq
yaqin im
i‘tiqad ma'rifa

al-ilm al-zahir figh
FIGURE 3.2 Diagram showing the flow from theological and epistemological foundations to
legal conclusions in al-Dabiist’s Hanafi legal theory

8 Al-Dabusi, Tagwim, 465.

9 Al-Dabusi, Tagwim, 465. For the same description in his Sufi work, see al-Amad, 37. In
both works, he says that it is ka-[-shihab li-l-‘ayn. There is, however, a difference between
these two works. In al-Amad, the condition “when it looks on evidence” is missing.

10 Al-Dabusi, Tagwim, 465.
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in the incompletely recognized form. Al-Dabusi calls those who do not rec-
ognize the knowledge object in its entirety ‘speculators’ (zann). After having
discussed the four states of the heart before ‘knowing’, namely being majnun,
aqil, shakk and zann, al-Dabusi turns towards knowledge and the relevant
terms that refer to epistemology. Figure 3.2 above summarizes these techni-
cal terms.

Starting with speculation, or conjecture, it is, for al-Dabusi, a kind of doubt:
one does prefer a meaning that occurs in the mind; however, there is no solid
proof that justifies this preference. The preference is arbitrary. If, on the other
hand, one has a solid proof for that preference, al-Dabisi calls this type of
knowledge ‘truth’ (haqq), which results in ‘certainty’ (yagin). He finds the
basis for this juxtaposition between truth and speculation in Q 53:28: “Indeed
speculation is no substitute for the truth” (inna l-zanna la yughni mina l-haqqi
shay’an). Although al-Dabusi regards speculation as the opposite of truth, he
makes an exception to this negative connotation: speculation can be regarded
as knowledge in a metaphorical sense. The condition for its validity in return is
that it must be based on ‘evidence’ (dalil); knowledge must always be based on
avalid proof. In this case, al-Dabiisi differentiates this kind of speculation from
doubt and names it ‘preponderant view’ (ghalib al-ra’y). For this type of knowl-
edge, al-Dabusi gives the example of knowledge acquired through ‘analogical
reasoning’ (géyas) and jjtihad, since both for analogical reasoning and jjtihad,
one has always to refer to a valid proof for the knowledge obtained, like a refer-
ence to Quran and/or Sunna. Although this type of knowledge, i.e., preponder-
ant view, is falsifiable, he understands it as being part of the above-mentioned
term of ‘truth’ (hagq).!

Al-Dabusi defines knowledge as the result of eager reflection on something
and the successful attainment of the correct outcome, which is the recognition
of the knowledge object as it actually is. If through this process one can defi-
nitely exclude doubt, then this is for al-Dabiisi ‘knowledge’ (‘ilm). Knowledge,
however, becomes ‘belief/conviction’ (i{tigad), if one is convinced of the
attained knowledge, which is based on solid proof. It seems that in al-DabuisT's
view belief has a stronger epistemic status than mere knowledge. To underline
this, he uses the following picture: People ‘link’ (‘agada) their heart to what
they see. If they do not, the result would be ‘dissolution’ (kall) from knowledge
which leads to ignorance. Al-Dabusi shows this with reference to the Qur’anic
passage about Satan’s refusal to obey God’s command to prostrate before

11 Al-Dabusi, Tagwim, 465-66.
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Adam:? although Satan knew God'’s existence (he was alim bi-llah), he did not
sincerely believe (ghayr mu‘taqid) in Him.13

Al-Dabusi distinguishes further states of knowledge. The first state of knowl-
edge, he says, is subject to a type of ‘confusion’ (idtirab). He describes this con-
fusion as the first moment of occurrence of the knowledge, which means that
it comes into mind for the first time; the term idtirab possibly emphasizes a
certain pain of challenge. Al-Dabusi tries to explain how we can understand
this state as follows: Think of someone who enters a city for the first time in
his/her life. He/she is a stranger in this city and needs guidance, as long as
he/she does not establish friendships with locals that lead to mutual knowl-
edge and familiarity. This familiarity with the city allows to overcome this state
of confusion. For al-Dabuisi the same is true for knowledge: If one can remove
this confusion, the obtained knowledge persists with certainty and it reaches
the next stage, which al-Dabusi calls ma‘rifa. Ma‘rifa is the heart’s reflection
and reasoning on the available proofs, which are not merely based on sense
perception. Its opposite is fikra, an idea or a conception; since for an idea there
is a lack of persistence of certainty—it is always subject to revision—it does
not hold as a wholesome argument. Ma‘rifa, however, is a degree above knowl-
edge because of the additional attribute of what al-Dabusi calls ‘company’
(suhba); with this term, al-Dabusi intends the above-mentioned persistence
of knowledge. Ma‘ifa, therefore, is the highest degree of knowledge; it is not
a mere idea, a speculation, rather an irrefutable, permanent knowledge based
on solid proof.

In several passages al-Dabusi uses ma‘ifa, ilm, and yagin synonymously,
which makes it unclear whether al-Dabusi creates here a hierarchy or even sees
them as being synonyms for solid knowledge in general* However, al-Dabusi
further divides ma‘rifa into two types: first, zahir or outward knowledge with-
out knowledge about the inner/deeper meaning (lit. batin) of the knowl-
edge object; discovering the deeper/inner meaning of the knowledge object,

12 Al-Dabusi does not refer to a specific passage. He probably has passages of the Qur’an like
Q 2:34 in mind.

13 Al-Dabiisi, Tagwim, 466.

14  Al-Dabusi, Tagwim, 466. We can observe that al-DabiisI places a stronger emphasis on
certainty than is generally found in Islamic legal theory. Whereas many scholars consider
most types of knowledge in the realm of figh as being zanni, al-Dabusi locates knowledge
in the realm of certainty. This could be the reason why he classifies zahir-statements in
the religious sources as being a gat7 evidence (since gat7 evidences lead to yagin) and
not zanni. See Serdar Kurnaz, Methoden zur Normderivation im islamischen Recht: Eine
Rekonstruktion der Methoden zur Interpretation autoritativer textueller Quellen bei aus-
gewdhlten islamischen Rechtsschulen (Berlin: EB-Verlag, 2016), 268-69.
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however, can lead to ‘wisdom’ (hikma). It is this second type of ma‘rifa which
allows to obtain the inner meaning of the knowledge object, which al-Dabiisi
calls figh. Figh is a complete understanding of the knowledge object through
which the heart reaches its deeper, inner meaning alongside the outward
knowledge. With this deep knowledge ‘the heart can enjoy’ the knowledge
obtained (yaltadhdh al-qalb bihi). In this case, ma‘rifa becomes figh. However,
here again, al-Dabusi equates figh with %m, which could be understood in the
sense of al-DabtsT's attempt to underline that all of what he discusses about
ma'rifa, itigad, and figh is part of the notion of ‘knowledge’ (ifm).)5 Unlike the
definitions of figh offered by his contemporaries, which are narrower in their
scope as being juristic knowledge,!¢ al-Dabusi sees figh as knowledge in gen-
eral, going so far as to include the inner dimensions of the knowledge object.
So far, al-Dabuisi did not define what a solid proof for obtaining knowledge
is. Now, he defines ‘proof’ (dalil) as a necessary requirement for gaining knowl-
edge. Proof for him has two types: sensually ‘perceptible’ (hissi) and ‘rational’
(‘aqli) proofs. For al-Dabusi, human beings and animals share the ability to
obtain knowledge about actual events in daily life based on sense perception,
whereas only human beings are able to grasp rational proofs through reflec-
tion. Al-Dabiisi now turns towards the question regarding how to gain knowl-
edge with respect to these proofs. One can obtain knowledge through either
‘memorizing’ (hifz) the proofs, which are ‘conclusive arguments’ (hujaj, sg.
hujja), like the ‘revealed texts’ (nusis) in the Quran and Sunna, or through
a (full) ‘understanding’ (fahm) of the proofs. For al-Dabuisi one can only
obtain knowledge at the highest level (which is figh) through reflection and
deeper understanding of the proofs; memorizing is not sufficient for obtain-
ing the inner meaning of the knowledge object. Thus, for him, figh is ‘under-
standing and reflection’ (faAm). In contrast, animals enjoy their knowledge
according to their sense perception and enjoy it in each moment; they have
no way to profound understanding. For humans, however, the highest degree
of joy is to act according to knowledge based on (rational?) proofs.}” Rational
proofs for al-Dabusi can be divided in four different types: a priori knowl-
edge, ‘reflection, inquiry’ (ta'ammul, nazar), ‘experience’ (tajriba), and sense

15 Al-Dabusi, Tagwim, 467.

16  See for example Abu al-Ma‘ali al-Juwayni, al-Waraqat. He describes figh as being more
specific than knowledge: al-figh akhass min al-ilm, see https://waraqat.vishanoff.com
/a/a3/ (consulted online on 19 February 2022). Likewise, most definitions of figh attempt
to distinguish figh as a specific type of knowledge from general knowledge.

17  Al-Dabusi, Tagwim, 467-68.
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perception!8—here we see again an overlap in his basic taxonomy of proofs in
sensually perceptible and rational.

Once al-Dabsi established that reflection and reasoning on proofs and their
inner meaning lead to a full understanding ( figh) of the knowledge object, he
focuses on the rational grounds on which the law is based, as we will see in the
next section.

2.2 Al-Dabiust’s Epistemological Frame of Law

In Tagwim, the order of the respective chapters is the opposite of presented
here: al-Dabiisi discusses first the epistemological frame of his understanding
of law and then defines knowledge and categorizes it. However, it is safe to
assume that he had the definition of figh and knowledge in mind while writing
the chapters on epistemology before finishing his book with the definition of
knowledge, figh, and the other related terms that we already discussed above.
It is possible, however, to conclude that ‘law’ (shar) according to al-Dabusi
emerges within the epistemological frame that we find in Tagwim. The follow-
ing chart gives an overview how al-Dabtisi frames his understanding of law:

actions/attitudes
|
| |
related to this related to the
world hereafter
| |
| | | | | |

necessarily possibly necessarily necessarily possibly necessarily
permissible  permissible prohibited obligated permissible prohibited

FIGURE 3.3 Diagram showing al-DabusT’s six-part typology of law: necessarily/possibly
permissible, obligated, and prohibited actions across worldly and religious
domains

18  Al-Dabusi, Tagwim, 448. Bedir shows that al-Dabuisi always attempts to distinguish
four categories, including in al-Amad, which at times leads him to artificial categoriza-
tions. A possible reason for the continuous fourfold division of categories may be the
Neoplatonic influence, especially the influence of the Brethren of Purity (Ikhwan al-saf@’),
who “shared the Pythagorean insistence on numbers, especially on the number four, due
to the importance of the latter in their view of spiritual realm (for spiritual principles).”
Bedir, “Interplay,” 265—66; cf. Ian Richard Netton, Muslim Neoplatonism: An Introduction to
the Thought of the Brethren of Purity (Ikhwan al-Safa’) (Edinburgh: Edinburgh University
Press, 1991), 9-12.
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Al-Dabusi distinguishes systematically between two dimensions of law regard-
ing (1) actions (and attitudes) concerning this life and (2) those related to the
hereafter. Regarding these two dimensions, in al-DabtisT’s system, the law has
two outward borders: (1) obligations and necessarily permissible actions and
(2) necessarily prohibited actions. In between these two borders, there are
actions that are facultatively permissible.!® The epistemological frame, then,
consists according to al-Dabusi of six elements all of which are determined
based on rational argumentation:

(1) Necessarily permissible actions related to worldly matters;
(2) Necessary religious obligations;

(3) Necessarily prohibited actions related to worldly matters;
(4) Necessary religious prohibitions;

(5) Possibly permissible actions related to worldly matters;

(6) Possibly permissible religious actions.

It is noteworthy that al-Dabusi makes use of a figh-value language by using
the following three technical terms: ‘obligation’ (wujuib), ‘prohibition’ (tahrim),
and ‘permission’ (ibaha).?° This already indicates a correlation between ratio-
nal reasoning and the figh’s value system of actions.

2.2.1 Necessarily Permissible Actions Related to Worldly Matters
For al-Dabiisi, there are certain actions that fall under the rubric of necessarily
permissible actions:

necessarily permissible
actions related to

worldly matters
I
life maintenance defending life maintenance care of progeny
from destruction of mankind

FIGURE 3.4 Depiction of actions such as eating, protection, procreation, and child-rearing as
rationally and legally necessary

Al-Dabusi states, that the Sharia (i.e., revelation) should not ignore these
actions; furthermore, it cannot prohibit them. Since there is full accordance
between law (revelation) and rational arguments, these actions should be
permissible. The performance of these actions is necessary for the existence

19  Al-Dabusi, Tagwim, 449, 451, 45556, 458, 462.
20 Murteza Bedir, “Reason and Revelation: Abii Zayd al-Dabbiisi on Rational Proofs,” Islamic
Studies, 43 (2004), 227—45, here 235.
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of people, which is why their permissibility is argued rationally. Since the law
should be based on these necessities, these actions should be deemed as defin-
itively permissible. These actions for al-Dabusi are of four kind, although this
fourfold division could be narrowed down to two:2! (1) actions necessary for life
maintenance, (2) actions defending life from destruction, (3) actions necessary
for maintenance of mankind (lit. ma yagumu bihi l-jins), and (4) actions which
enable the care of progeny (lit. ma taqumu bihi l-tarbiya). As Bedir summarizes
it, necessarily permissible acts are thus “eating and drinking, protecting the
body from external harm, having sexual intercourse, and rearing children.”?2
These actions are all good in their very nature, which is why they should be
permissible.

2.2.2 Necessary Religious Obligations

In the same way, al-Dabusi argues that there are actions and attitudes that are
rationally argued to be obligatory; the law should contain these obligations,
the opposite is impossible. Al-Dabuisi uses here the word ma‘ifa for this type
of knowledge, since ma‘rifa refers to more than merely knowing something;
it rather refers to a full understanding of an object or an idea. We can summa-
rize these actions as follows:23

necessary
religious
obligations
worship knowledge of state of divine benefit for
God'’s divinity testing humankind

FIGURE 3.5 Diagram showing core obligations like worship, knowledge of divine testing, and
acknowledgment of divine creation

For al-Dabusi, human beings must necessarily have knowledge about the obli-
gation for worship, which results from the knowledge of God’s divinity. This
again leads to the necessary obligation to know that human beings were cre-
ated to be tested; they are in a state of divine testing in this world that has
an impact on the life in the hereafter. Further, human beings are obligated by
knowledge of the fact “that the creation of the world is conducive to worldly

21 Al-Dabuisi, Tagwim, 449—50.
22 Bedir, “Reason and Revelation,” 236.
23 Al-Dabusi, Tagwim, 451.
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and other-worldly benefits for mankind.”?4 Al-Dabiisi combines rational argu-
ments with proofs from the Qur’an to show the necessarily obligatory nature
of these four types of knowledge. For example, if one knows that he/she is
created, then he/she necessarily should know that a creator exists. Again, since
‘pointlessness’ (‘abath) is impossible for God, the creation must have a mean-
ingful objective, which is to test people so that they will be rewarded or pun-
ished in the hereafter. This correlates for al-Dabust with Qurlanic verses like
Q 51:56.25 For al-Dabusi this type of religious obligation is not an obligation
to perform, but rather a pure obligation related to knowledge, that means the
knowledge of being obliged to do something as opposed to be obliged to act in
a specific way.26

2.2.3 Necessarily Prohibited Actions Related to Worldly Matters

After having established the rationally argued obligations and necessarily per-
missible actions for worldly and religious matters, al-Dabusi discusses defini-
tive prohibitions related to worldly matters. For him, this category of actions
has again four types:%7

necessarily
prohibited worldly
actions

ignorance oppression pointlessness harmful action

FIGURE 3.6 Diagram showing jahl, zulm, ‘abath, and safah as rationally prohibited actions

For al-Dabusi, ‘ignorance’ (jahl) is prohibited, as it is an action or an attitude
that manifests itself as a lack of use of one’s ability to think in light of the
reason. It is as if someone closed his/her eyes to avoid daylight and walked
in darkness although light was available not to go astray. ‘Oppression’ (zulm)
is a fortiori forbidden when it is already the case for jahl, because oppres-
sion or unrighteousness is to put something not in its proper place on pur-
pose. ‘Pointlessness/absurdity’ (‘abath) is forbidden, since pointlessness for
al-Dabusi is to do something without benefit and is therefore forbidden.
Harmful action (safah, ‘foolishness’) is again doing something without benefit;

24  Bedir, “Reason and Revelation,” 238.
25 Al-Dabsi, Tagwim, 451-54.

26 Bedir, “Reason and Revelation,” 238.
27  Al-Dabusi, Tagwim, 455.
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furthermore, it leads to harm. Accordingly, since ‘abath is forbidden then safah
is as well, since safah is worse than ‘abath.

2.2.4 Necessary Religious Prohibitions

Al-Dabusi defines four kinds of rationally argued definitive religious prohibi-
tions. However, he explicitly says that the following four prohibitions are not
the opposite of what he presented earlier as religious obligations (see above
2.2.2). Further, they are prohibited because they are ‘intrinsically evil’ (gabih
li-‘aynihi).

necessary religious
prohibitions
belief in idols creation of the rejection of rejection of
world for purely God as being prophethood
worldly pleasure the creator of
the world

FIGURE 3.7 Diagram showing belief in idols, denial of God or prophets, and the creation of
the world for merely worldly pleasure as forbidden

For al-Dabusi, it is rationally forbidden to believe in idols, since idols are created
just as human beings are created; created beings cannot share divinity with
God. Thus, believing in created things as objects of worship is forbidden.28 It is
also forbidden to believe in the idea that creatures have merely been created
for the purposes of worldly pleasure in this life. Additionally, for al-Dabusj, it
is forbidden to pursue only worldly desires. The next two categories of reli-
gious prohibitions that are definitively proven and cannot be overruled by any
law are the rejection of God as the ‘creator’ (sani‘) or ‘the rejection of God’s
existence’ (al-kufi bi-llah) and the rejection of the prophethood, which is the
channel to declare human beings that they are in a state of ‘trial’ ( jaza’) by God
with regard to reward or punishment in the hereafter.2 The latter means that
prophets proclaim the existence of the Day of Judgement and therefore one
must accept the prophethood of prophets; its rejection is prohibited.

2.2.5 Possibly Permissible Actions Related to Worldly Matters
So far, al-Dabusl established the outward borders of the law (obligations—
prohibitions) on a rational basis. The law cannot contradict these obligations

28  In this regard he refers here to Q 7:194.
29  Al-Dabusi, Tagwim, 456-57.
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and prohibitions, and cannot override them. Now, al-Dabisi focuses on the
sphere of law in between these two borders. He marks this sphere as being
the sphere of permissible actions. For him, ‘permissible’ (ja’iz) in this context
means that something can be ‘rationally facultative’ (mubahan ‘aglan) and is
not necessarily obligatory, so that it is possible to prohibit it, if there is a revela-
tory or rational proof for its prohibition. Thus, he follows—while knowing that
scholars argue here differently—the principle of the fundamental permissibil-
ity of actions unless there is proof for a prohibition (al-ibaha hatta yaqamu
[-dalilu al-hazgri). Al-Dabiis1 notes that reason and Sharia (revelation) do not
contradict each other in this sphere; they are both Aujja and confirm each
other. If Sharia prohibits something on this level, then this is a proof for the
fact that reason allows its prohibition. This prohibition was so far hidden due
to the lack of sufficient reflection and reasoning.

Again, al-Dabusi finds four categories for rationally argued facultatively
permissible actions related to worldly matters, which again could have been
summarized in fewer categories: (1) means for existence beyond essential
needs, (2) saving of property of one or more than one kind (e.g., accumulating
wealth), (3) improvement of life, which is not directly related to surviving or to
the necessities of existence, and (4) sexual intercourse for mere pleasure with-
out the wish for procreation.3? Al-Dabusi lists several reasons for the prohibi-
tion of adultery, wine, gambling, etc., since these prohibitions fall under the
category of possibly permissible actions; in times of necessity, one is allowed
to do something prohibited of this kind, like eating pork when in danger of
starving. For al-Dabusi, rejecting such concessions could even lead to a sinful
decision.3!

Al-Dabusi underlines that the principle of the fundamental permission of
actions (al-asl al-ibaha), which he follows here, can be derived from the Qur’an;
he refers to Q 6:145: “Say, I do not find in what has been revealed to me that
anyone is forbidden to eat anything except carrion or spilt blood, or the flesh of
swine—for that is indeed unclean—or an impiety offered to other than God.
But should someone be compelled, without being rebellious or aggressive,
indeed your Lord is all-forgiving, all-merciful.” Al-Dabusi states that the pre-
cept of permissibility is, however, speculative, thus not a definitive, rather an
‘evident’ (zahir) proof. Because it is zahir, Sharia can show that actions of this
kind are prohibited—there is no definitive reason that hinders Sharia to rule
other than permissibility. Here, al-Dabus refers to the method of takhsis, the
specification of a general rule or utterance: the Sharia renders a permissible

30 Al-Dabusi, Tagwim, 458; cf. Bedir, “Reason and Revelation,” 239.
31 Al-Dabusi, Tagwim, 459.
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action as being prohibited specifically, although reason considered it to be per-
missible in general terms. Thus, the revelation can specify permissible actions;
where it does not, one can apply this general rule of permissibility.32

permissible
worldly actions

facultative needs saving of property improvement of life sexual pleasure

FIGURE 3.8 Diagram showing facultative needs like wealth accumulation, luxury, and sexual
pleasure as conditionally permitted

2.2.6 Possibly Permissible Religious Actions

Finally, al-Dabusi presents four positions in order to illustrate how to deal with
religious permissible actions—this typology differs from the above-mentioned
categories and does not describe different types of actions, rather four differ-
ent views on permissible religious actions; it is not clear, why al-Dabiis1 devi-
ates from his approach: (1) permissible religious activities are nonsense since
God did not obligate us to do so; (2) all of them are rationally good; (3) they
are all obligatory as far as it is possible to pursue them (an opinion held by
mystics, the Stfiyya, as al-Dabusl informs us); the immediate punishment for
ignorance, however, needs a ‘revelatory’ (shar) proof. (4) The fourth position
is al-Dabust’s: it is obligatory to believe in God and to obey His commands; one
has to wait until He commands a religious obligation, knowing, however, that
permissible religious actions are rationally good and not bad.33

2.2.7 Concluding Remarks on al-Dabiist’s Epistemology

Al-Dabusi has a holistic understanding of figh and bases the law’ (shar) on
rational grounds. Interestingly, he makes use of Sufi terminology in articulating
his legal epistemology. This holistic understanding can be proven with respect
to Bedir’s study of al-Dabust’s al-Amad. Bedir observes that al-Dabtisi seeks
to establish a juristic spiritualism where rationality is an important aspect of
it.34 It leads al-Dabusi to reflect on esoteric (batin) knowledge in close relation
to ‘exoteric’ (zahir) knowledge.®5 In al-Amad, knowledge/cognition’ (marifa)
is essential for salvation. In Tagwim, maifa is also important and comprises

32 Al-Dabusi, Tagwim, 460-61.
33 Al-Dabusi, Tagwim, 462—64.
34  Bedir, “Interplay,” 258.

35  Bedir, “Interplay,” 260—61.
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figh, which, as we have seen above, bears two types of knowledge: zahir and
batin. Al-DabusT’s reliance on Sufism can be explained through the historical
circumstances under which he wrote his work. He lived within the struggle
of traditionalism, rationalism and Sufism: al-Dabusl attempts to underline
that the Hanafi tradition is compatible with the Sunni tradition, respects both
traditionalist tendencies and Sufi approaches, which became increasingly
predominant under Sunni circles.3¢6 However, he attempts to adhere to the
rationalistic framework within the Hanafi school, although there was no one
specific Hanafi theory of rationalism.

To sum up: al-Dabusl tries to synthesise these three approaches in his
epistemology. Doing so, he was aware of the fact that he could be seen as a
Mu‘tazili scholar, which he, if we follow Bedir’s analysis,3” tried to avoid. We
can observe this effort in his discussion of the question, whether reason is able
to know God without the existence of revelation. Here al-Dabusi once again
presents four different opinions: (1) God cannot be known by reason without
the aid of revelation, (2) reason can perceive God independently from revela-
tion, but there is no obligation to argue, that this knowledge obliges humans
to believe in God, unless the revelation necessitates it, (3) reason can know
God independently from revelation and one is obliged to recognize God before
revelation, and (4) the question is absurd, since humankind was never left
without revelation.38 Al-Dabiuisi suggests his preference for the second option,3°
although his approach to this issue seems contradictory.*® He attempts to find
amiddle way between a traditionalist approach and the rationalistic approach
of the Mu‘tazila, since he is unwilling to ignore rational proofs, because they
are important for him in jurisprudential and Sufi matters alike.

In his writings on legal theory and epistemology, al-Dabuisi argues for the
outward borders of the law on rational bases and establishes the idea that reve-
lation and reason do not contradict. The revelation cannot cross these borders
and does not override them; it takes shape within them.*! When revelation

36  Bedir, “Interplay,” 256—58; see for historical circumstances as well Bedir, “Reason and
Revelation,” 234-35.

37 Bedir, “Interplay;” Bedir, “Reason and Revelation.”

38 Al-Dabusi, Tagwim, 442; Bedir, “Reason and Revelation,” 233.

39  Al-Dabusi, Tagwim, 446.

40  Bedir, “Reason and Revelation,” 233-34.

41 We know that Aba Mansur al-Maturidi (d. 333/944), a key figure for Central Asian Hanafi
scholars, held a similar position, where reason and revelation do not contradict. They are
not related to each other in hierarchy; cf. Ulrich Rudolph, “Ratio und Uberlieferung in der
Erkenntnislehre al-As‘arT’s und al-Maturid1's,” Zeitschrift der Deutschen Morgenldndischen
Gesellschaft, 142/1 (1992), 72—78, here 84-8s5. For a new approach to al-Maturidr’s
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forbids something, it correlates with reason. Reason, however, has primacy
over revelation, since if something is necessarily permissible, obligatory or pro-
hibited on rational grounds, the revelation cannot override it. Consequently,
al-DabusT’s epistemological framework affects his legal theory, which we can
see, for instance, in the discussion about the following question: If an action is
forbidden by law, does it have any legal efficacy if someone performs a forbid-
den action? In the next section, I will examine al-Dabusr’s discussion on this
question with a particular attention to his overall epistemology.

2.3 Al-Dabusi on the Question of fasad al-manhi ‘anh

Al-Dabusi discusses the question that, if one commits a prohibited action, for
instance concludes a sales contract with interest (riba), whether this action,
this sales contract in the example, is legally effective (mashri)? To answer this
question, al-Dabusi divides prohibitions into different categories—his catego-
rization here correlates with the one for commands.*?

prohibition
|
[ I
accidentally evil essentially evil
(qabih li-ghayrihi) (qgabih li-‘aynihi)
I |
[ \ [ \
“compiled” “attributely” “legally defined” “coined”
(jaman) (wasfan) (shar‘an) (wad‘an)
e.g. eg. eg. e.g.
sales contract during sales contract with prayer without pointlessness
Friday prayer avoid condition ablution
( J ( J
Y Y
legally effective legally non-effective (i.e. void)
(al-manhi ‘anh mashri) (al-manhi ‘anh ghayr mashri©)

FIGURE 3.9 Taxonomy of four types of prohibitions: essential by nature or law, and accidental
by attribute or proximity—with legal consequences

The first category of prohibitions is subject to evil actions that are evil in
themselves, e.g., essentially evil actions. The second category is subject to evil
actions because of other factors; they are accidentally evil. Al-Dabusi further
divides essential evil actions into two subcategories: first, evil as it was coined

epistemology, see Hureyre Kam, Das Bdse als Gottesbeweis: Die Theodizee al-Maturidis im
Lichte seiner Epistemologie, Kosmologie und Ontologie (Berlin: EB-Verlag, 2019), 29—97.
42 Al-Dabusi, Tagwim, 44—46.
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(lit. wad‘an) as such and, secondly, evil defined as such through law. The sec-
ond category also has two subcategories: First, evil can occur as an attribute of
the action, and secondly, it can be in close proximity with an evil action and
can therefore be compiled with it (lit. ma jawarahu jam‘an).*3

Examples for evil actions, which are coined as such, are foolishness, or harm-
ful actions respectively (safah) and pointlessness (‘abath). We have already
seen that safah and ‘abath are two of the four types of rationally argued defini-
tively prohibited actions related to worldly matters. This means that these
actions are evil actions, which we can grasp as such on rational bases. This
is for al-Dabusi the reason why they are called safak and ‘abath: Even their
names show their evil nature, or the other way around: because they are evil,
we use words with negative connotations for them. Because such actions are
essentially evil, they are void and have no legal efficacy. An example for the
second category of essentially evil actions through law is the sale of semen
before the animal was created by God since the law shows that semen is not
to be classified as property (mal mutagawwim) which can be subject to sales
contracts. These types of actions are void as well.#4

The third category, the accidental evil, which has evilness not as an essential
feature, is for example a sales contract with a void condition (shart fasid) like
interest (al-riba). It is not that the sales contract is evil essentially; rather, it has
to be regarded as an evil action only because of a riba-clause, i.e., having a void
condition. It is evil, because it does not fulfil the required condition of equiv-
alence (mumathala) in sales contracts, as al-Dabuist underlines. An example
for the fourth category is sales contracts during the time of the Friday prayer,
which is forbidden according to Q 62:9. Al-Dabiisi says that there is no essen-
tial linkage between sales contracts and Friday prayer; they are completely
independent from each other, neither of them is part of the other. There is a
proximity between them only if someone wants to engage in trade during the
Friday prayer time that makes this action evil. The reason is that trade distracts
from the prayer; according to al-Dabiisi, one cannot pray and engage in trade
at the same time.*5

Al-DabusT's conclusion is that the first two types of actions are void. They
are essentially evil, therefore prohibited and do not have any legal effects (they
are ghayr mashri‘ayn). Therefore, if revelation and reason show that some-
thing is essentially evil, the prohibited action is void. The other two types, how-
ever, are, although being prohibited, legally effective, because these actions are

43  Al-Dabusi, Tagwim, 52.
44  Al-Dabusi, Taqwim, 52.
45  Al-Dabusi, Tagwim, 52.
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not essentially evil rather linked to something else, which is evil. Thus, it is a
sinful action to engage in trading during the Friday prayer, however, the sales
contract that was concluded at that time is valid and legally effective.#6 In
al-DabusT’s epistemological framework, such actions fall under the category of
possibly permissible actions related to worldly matters, therefore they are not
directly void.

Al-Dabusi subsumes these four categories into two kinds of actions: actions
grasped through senses (hissan) as evil. These categories are void, since they
are equal with the essentially evil actions. On the other hand, there are actions
prohibited through law (shar‘an). They are accidentally evil; the evil aspect
of the action is not essential, it is an accidental attribute.*” We can conclude
that al-Dabusi locates this legal theoretical question within the framework of
his epistemology. Since the first two categories correlate with the rationally
proven prohibited actions, they are legally ineffective and thus void. Since the
other two categories fall in the sphere of possibly permissible actions, their
prohibition is not due to their essential evilness but other factors. Therefore,
they are not void and have legal efficacy despite being prohibited.

This distinction of evil actions was highly influential in the Hanafi tradition,
as al-Dabtsi played a significant role in shaping Hanafi legal theory.*® Shams
al-A'imma al-Sarakhsi (d. 483/1090), for example, argues for the same distinc-
tion. He differentiates forbidden actions similar to al-DabusT's four- and two-
fold taxonomy in order to answer the question whether a prohibited action is
void or not.*® We will see in the next section that another Central Asian Hanafi
scholar, ‘Ala’ al-Din al-Samarqandi (d. 539/144),%° discussed this categoriza-
tion as well. He referred to al-DabusT’s categorisation of prohibitions but

46 Al-Dabusi, Taqwim, 53.

47 Al-Dabtsi, Tagwim, 54.

48 Bedir, “Reason and Revelation,” 230—-31.

49 Shams al-A'imma al-Sarakhsi, Usil al-Sarakhst, ed. Abu al-Wafa’ al-Afghani (Beirut: Dar
al-kutub al-‘ilmiyya, 1413/1993), vol. 1, 80—82. The same is true for Abu al-‘Usr al-Bazdaw1
(d. 482/1089), see ‘Abd al-‘Aziz al-Bukharl, Kashf al-asrar ‘an Usul Fakhr al-Islam
al-Bazdawt, ed. ‘Abd Allah Mahmid Muhammad ‘Umar (Beirut: Dar al-kutub al-ilmiyya,
1417/1997), vol. 1, 376—78. Hacer Yetkin says that al-Dabuisi was the first one who made
such a distinction; Hacer Yetkin, Hanefi Ustliiniin Kurucularimdan Debtisi ve Ustl Anlay:st
(Istanbul: 1FAV, 2017), 22931

50  Onal-Samarqandr'slife, see Wilferd Madelung, “Ala™-al-Din Samarqandi,” in Encyclopaedia
Iranica, vol.1/7, pp. 782—83 (an updated version is available online at: https://www.iranica
online.org/articles/ala-al-din-samarqandi-abu-bakr-mohammad-b/); Angelika Brodersen,
“Ala’ al-Din al-Samarqandi” in Encyclopaedia of Islam Three Online, ed. Kate Fleet,
Gudrun Krdmer, Denis Matringe, John Nawas and Devin ]. Stewart (available online at
https://doi.org/10.1163/1573-3912_ei3_COM_26318).
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reinterpreted it according to a Maturidi theological framework. I will now
turn to this interpretation of al-DabusT’s categorization of prohibitions to give
another example of the correlation between law and theology.

3 ‘Ala’ al-Din al-Samarqandr’s (d. 539/1144) Reinterpretation of the
Categories of Prohibition

Al-Samarqandi reinterprets al-DabtisT’s fourfold division of prohibitions due to
his theological concerns. He is the first scholar to overtly mention that he tries
to find a way to delineate a Maturidi framework for Hanafi legal theory. This is
not a coincidence; already his master, Aba al-Mu‘in al-Nasafi (d. 508/1115), was
committed to giving the Maturidi kalam a systematic shape and defending it
against competing theological schools.?!

We have some historical evidence for an explanation why al-Samarqandi
sought to establish a Maturldi usul. We know that by the sth/uth century
Mu‘tazili literature and ideas were suppressed, and that the Ash‘ari views and
ideas dominated the field of kalam and usul. The rare survival of Mu‘tazili
usul ideas were those of al-Qadi ‘Abd al-Jabbar (d. 415/1025, Shafi1 in figh)
and Abu al-Husayn al-Basri (Hanafi in figh), highly conserved in ShafiT (addi-
tionally in Maliki and Hanbali), as well as in Zaydi literature.5? During that
period, Shafi1 and Maliki scholars were predominantly Ash‘aris. Hanafis,
however, held mixed theological views: many of them were either Mu‘tazili in
their theological views, e.g. Abui al-Hasan al-Karkhi (d. 340/952) and Aba Bakr
al-Jassas (d. 370/981), or were influenced by Mu‘tazili views, like al-Dabusi.
Al-Dabusi and other like-minded scholars were aware that some of their theo-
logical positions were Mu‘tazili in their origins and acknowledged this fact in
their writings. Other scholars, like Shams al-A'imma al-Sarakhsi (d. 483/1090),
were looking for Sunni positions, but were not insisting on them—they
did not insist on them at all costs and were clearly non-Mu‘tazili but not
anti-Mu‘tazili. There were also those scholars who adopted positions similar to

51 Ulrich Rudolph, “Das Entstehen der Maturidiya,” Zeitschrift der Deutschen Morgenldndi-
schen Gesellschaft, 147 (1997), 394—404.

52 For ‘Abd al-Jabbar’s jurisprudential principles see al-Qadi ‘Abd al-Jabbar, al-Mughni ft
abwab al-tawhid wa-l-‘adl, vol. 17. al-shar‘iyyat, ed. Taha Husayn (Cairo: Wizarat al-thaqafa
wa-l-irshad al-qawmi al-mu’assasa al-misriyya al-‘amma, without date). For Abu al-Husayn
al-Basri see his al-Mu‘tamad fi usul al-figh, ed. Khalil al-Mays (Beirut: Dar al-kutub
al-ilmiyya, 1426/2005). On Zaydi literature, see Hassan Ansari and Sabine Schmidtke,
“The Mu‘tazill and Zaydi Reception of Abu I-Husayn al-BasiT's Kitab al-Mu‘tamad fi Usul
al-figh: A Bibliographical Note,” Islamic Law and Society, 20/1 (2013), 90—-109.



84 KURNAZ

Ash‘ari theology as well as those who advocated Murji’l theological positions.
Thus, there was a vacuum for Hanafis in their theological views, even though
they belonged to the Sunni tradition. They could not regard Ash‘ari kalam
as their own, since they were always in struggle with the Shafi1 tradition, who
were almost entirely Ash‘ari. In these centuries, we see increasing attempts to
underline the specifically Maturidi nature of Hanafi legal theory and emphasis
on a geographically marked scholarly tradition, i.e., scholars from Samarqand
or Transoxania (ma ward’ al-nahr), as we see it in the writings of al-Nasaff,
al-Samarqandi, and Abu al-Thana’ Mahmud b. Zayd al-Lamishi (d. in the first
half of the 6th/12th century).53

This vacuum could be avoided with reference to another Sunnischolar beside
Abu al-Hasan al-Ash‘ari (d. 324/935—6).5* Aba Manstr al-Maturidi (d. 333/944)
was a highly influential Sunni scholar whose theological views attracted the
attention of Hanafis early on. While he was a contemporary of al-Ash‘ari, his
theology was revived and made more prominent through the efforts of Abu
al-Mu‘mn in his Tabsirat al-Adilla (Elucidation of proofs).>> Al-Maturidi was the
eponym, who fitted perfectly to fulfil the gap of theological systematization for
usul al-figh since he fiercely criticized Mu‘tazili principles in his opus magnum,
Kitab al-Tawhid. Since the Mu'‘tazilis were in decline, al-Maturidi was the per-
fect authority who distanced himself from them and at the same time was dif-
ferent enough from al-Ash‘ari to be regarded as the eponym of an independent
theological school. Be it as it may, if we consider later Hanafi sources, we can
conclude that al-Samarqandi was only partially successful with his project.>¢

For al-Samarqandi, usi/ al-figh is a branch of usil al-din and, therefore,
every usul al-figh should be based on kalam presuppositions. He is con-
cerned about Hanafi literature written until his lifetime: he complains about

53  Onthe theological developments during the fourth and fifth centuries, see Murteza Bedir,
“Matiiridi Fikih Ustilii: Gergek mi Kurgu mu?” in Biiyiik Tiirk Bilgini Imdm Matiiridi ve
Matiiridilik, ed. Ityas Gelebi (Istanbul: M. U. flahiyat Fakiiltesi Vakfi Yayinlari, 2012), 412—20;
Aron Zysow, “Mu‘tazilism and Maturidism in Hanafi Legal Theory,” in Studies in Islamic
Legal Theory, ed. Bernard Weiss (Leiden: Brill, 2002), 235-65; Dale J. Correa, “Taking a
Theological Turn in Legal Theory: Regional Priority and Theology in Transoxanian Hanafi
Thought,” in Locating the Sharta: Legal Fluidity in Theory, History and Practice, ed. Sohaira
Siddiqui (Leiden: Brill, 2019), 111-26.

54  Onal-Ash‘ari and the theological school named after him, see Daniel Gimaret, La doctrine
d'al-Ashari (Paris: Les Editions du Cerf, 1990).

55  On al-Maturidi and his reception, see Rudolph, Sunni Theology in Samarqand; Angelika
Brodersen, Der unbekannte kalam: Theologische Positionen der frithen Maturidiya am
Beispiel der Attributenlehre (Miinster: LIT, 2014).

56 Bedir, “Matiiridi Fikih Ustlii,” 412—20; Correa, “Taking a Theological Turn in Legal Theory”
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the purely juristic style of argumentation in these usiu/-books.5” In contrast
to al-Dabusi, al-Samarqandi does not have a holistic understanding of figh,
rather, he relates figh to knowledge based on reasoning that does not ignore
revelation. Reasoning in this sense is then inferential (istidlali) and revela-
tory (sam?). This type of knowledge can be certain or presumptive.>® Thus,
al-Samarqandi does not relate to law on purely rational bases as al-Dabusi
did before; he is more concerned about the theological bases of law (shar”).
Therefore, he reinterprets some usil-related discussions theologically, for
instance, the above-mentioned fourfold division of prohibitions that goes back
to al-Dabsl.

Al-Samargand1 quotes al-Dabuisi nearly word by word. He says that there
are two categories (gismayn) of prohibitions and that each of them has two
further forms (naw‘an). They are four in total, and all correspond to al-DabuisT's
categories.>® Following up, al-Samarqandi says that their mashayikh, i.e., Maturidi
scholars in Central Asia,®® saw in this description of prohibitions difficulties
concerning its wording (he says: fi hadha [-kalam khalal). For him, al-DabusT’s
statement that prohibitions have different categories can only be regarded as
correct when we interpret it properly. The wording of al-Dabuist’s statement
is, however, problematic because, for al-Samarqgandsi, it is not allowed to say
that actions can be evil in their very essence. This would lead to the problem
that God does evil deeds since actions could be evil in their essence, which
is impossible according to al-Samarqandi. Further, if actions were essentially
evil, people would have no dissent about the meaning of safak and ‘abath;
two examples quoted by al-Dabusi earlier. Since reasonable people (‘ugala’)
disagree on what these two words mean, they cannot be essentially evil. For
al-Samarqandji, the correct interpretation of the statement that something
can be evil, however, is that actions are evil because of an additional meaning
(ma‘nd za’id), which is related to the one who acts (e.g. the fa‘il) or to some-
thing or to someone else. In terms of safah, it is essentially evil because of an
additional meaning, which is the lack of “a commendable result [of the action]
or alike” (al-Gqiba al-hamida wa-nahwa dhalika). The additional meaning can-
not be related to the action, it does not exist with the action, since an attribute

57  ‘Al@ al-Din al-Samarqandi, Mizan al-usul fi nata’j al-‘uqual, ed. Muhammad Zaki ‘Abd
al-Barr (Doha: Matba‘at ad-Dawha, 1404/1984), 1-5.

58  Al-Samarqandi, Mizan, 9—10. Al-Samarqandi follows the common taxonomy with knowl-
edge being daruri, and istidlali (which is the same as al-ilm al-muktasab), having three
sources: reason, sense perception and transmission: al-Samarqandi, Mizan, 8-11.

59 Al-Samarqandi, Mizan, 226.

60  Correa, “Taking a Theological Turn in Legal Theory,” 122.
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and an action are both accidents (a‘rad, sg. ‘arad), and an accident cannot exist
in combination with an accident only.

To understand this argument, we have to make a short excursus about what
‘arad is, which again is part of a natural philosophy on which theologians
based their theology: the kalam atomism. According to this theory, the world
consists of substances ( jawahir, sg. jawhar, or ‘ayn) and accidents. Bodies
(ajsam) and matter can only exist as a combination of both. The indivisible
smallest part in this realm is the atom. Theologians discuss how many atoms
constitute a body. “Since bodies are composed of substances and accidents,
scholars ask how to differentiate between substances and accidents. Accidents,
for them, are attributes (sifat, sing. sifa) of substances like colour, smell, and
movement. They cannot exist without being connected to a substance.”s!
Al-Samargandi makes use of this argument of kalam atomism to negate the
idea that actions can have an attribute of being good or evil. According to
kalam atomism, accidents need substances (jawhar) or bodies (ajsam) in
order to exist; however, actions and being good or evil are both accidents, so
that it is not possible that two accidents can be combined and exist on their
own.52 Here, we see two theological arguments, which enables al-Samarqandi
to criticize al-Dabusi’s definition. The first is the famous discussion about
tahsin and taqbih, whether good and bad exist independently from God’s com-
mand and humans can grasp it independently.53 The second is remarkable:
al-Samarqandi argues according to kalam atomism, since his teacher al-Nasafi
introduced it to Maturidi kalam explicitly.6* Thus, al-Samarqandi tries to avoid
inconsistencies between theology and legal theory with regard to established
theological views during his time.

We can see the same line of argumentation in al-Samarqandr’s interpre-
tation of the abovementioned four categories. According to al-Samarqandi,
prohibitions, in reality, cannot have four different types. Prohibition is of one
kind, and it declares that something is prohibited (it refers to tahrim). He states

61  Serdar Kurnaz, “Substances (jawahir), Accidents (arad), and Rental Agreements: The
Relation between Atomism in Islamic Theology (kalam) and Islamic Law ( figh),” Journal
of Islamic Philosophy, 15/2 (2024), 102—35, here 105.

62  Al-Samarqandi, Mizan, 227—28. For a detailed analysis of the relationship between atom-
ism and Islamic law, see Kurnaz, “Substances (jawahir), Accidents (a‘rad), and Rental
Agreements.”

63  For a detailed analysis of al-Samarqandt’s approach to this question, see Hisashi Obuchi,
“Ala’ al-Din al-Samarqandr’s Non-Realist Approach to Good (Hasan) and Bad (Qabih):
Moral Ontology in Sixth/Twelfth-Century Maturidi Theology and Legal Theory,” Journal
of Islamic Ethics, 8 (2024), 71-98.

64  Rudolph, Sunni Theology in Samarqand, 249-53.
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that this is the general rule among most usulf scholars.55 For al-Samarqgandj,
al-Dabust’s fourfold division is only true if we interpret the sentence as fol-
lows: not the prohibition itself, rather its form (sighat al-nahy) has four differ-
ent kinds.56

The four categories that al-Samarqandi presents are more or less the same
as al-DabusT's: the first category of prohibition is related to actions that are
rationally-essentially evil (like safah, ‘abath, disbelief, and oppression); the
second is related to essentially evil actions according to the law (e.g., prayer
without ablution); the third is the same as al-Dabiisi’s fourth category: the pro-
hibited action is not evil, neither rationally nor according to the law. Rather,
it is a good action and legally valid itself, but is in close proximity to some-
thing evil, be it defined as evil rationally or through the law. An example is the
abovementioned sales contract during the Friday prayer. The fourth category is
different with regard to al-DabusT’s concept: the prohibition is related to some-
thing good in itself, but the prohibited action is different from it (ghayr) and
not permissible (ghayr mashri), so that it is possible to imagine both as inde-
pendent from each other. In other words, one action is valid with the absence
of the other; al-Samarqandi defines this condition as ghayran/ghayrayn. An
example is the prohibition of fasting during the days of the Feast of Sacrifice
(id al-adha, ayyam al-tashriq). Fasting is an acceptable action, it is worship;
the prohibition, however, is related to fasting, but the prohibited action differs
from fasting itself. Put differently, fasting on the day of the Feast of Sacrifice
would lead to the rejection of God’s invitation to eat and drink. This rejection,
which occurs through fasting, is forbidden. Under these circumstances, fasting
would constitute a cause of being disobedient to God. If someone does not eat
and drink without having fasting in mind, this is not a sin and is different from
the latter case, since fasting prohibits eating and drinking, which is not the
case if someone freely decides not to eat.5”

We can conclude that al-Samarqandi, although being generally in line with
al-DabtsT’s views on prohibition, tries to reinterpret his approach according
to Maturldi theological presumptions. Two of his criticisms are ontological
and one is hermeneutical. In contrast, al-Dabiust’s concern by dividing prohibi-
tions into four categories was of epistemological interest and for the sake of
epistemological coherence. He deals with an epistemological question: an evil
action can be grasped as such through reason or revelation/law (shar). Then
one must decide whether the prohibition is related to an evil action or is in

65 Kurnaz, Methoden, 103—5.
66 Al-Samarqandi, Mizan, 229.
67  Al-Samarqandi, Mizan, 229—34.
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close proximity to it. Thus, al-Dabiisi does not ask whether an action can be
essentially evil or not. The same is true for his epistemological framework. He
is instead concerned with the rationally graspable obligatory and prohibited
actions. Al-Samarqandi, on the other hand, has ontological concerns in mind.
He insists that actions cannot have an evil essence or cannot be essentially good
or bad; the evilness of an action results from an additional meaning, which is,
as he states, related to the actor or to something else, but not to the action
itself. With a second ontological/cosmological argument in mind, he stresses
that the additional meaning cannot be related to the action itself, since actions
and attributes are both accidents. Accidents need a substance or a body to
exist with, since according to kalam atomism an accident cannot exist only in
connection with accidents. Al-Samarqgandi discusses later a related question
from an epistemological point of view, namely, whether actions can be grasped
rationally and/or through revelation as being evil or not, and then proceeds to
quote the established positions on this issue among various scholars.6® The
second part of al-Samarqandi’s criticism is again hermeneutical. According
to the general hermeneutical rule that every prohibition leads to the norma-
tive status of haram, there can be only one category of prohibition for him.
However, if we consider the different modes of prohibition, we find four types
of it. Unlike al-Dabiisi, al-Samarqandi does not directly discuss the question
of fasad al-manhi ‘anh in his Mizan al-Usul (The Balance of the Fundamentals)
when he quotes al-Dabus at this particular point; rather, he is interested in the
different types of prohibitions.

The crucial point is that al-Samargandi does not want to break completely
with al-Dabust or the Hanaf tradition to give the Hanafi usul a different theo-
logical shape according to Maturidi kalam convictions. Although he sees prob-
lems in the wording of al-Dabiisi’s views, he corrects the wording by giving
interpretations of his own. Hence, he does not break with the Hanafi lineage by
arguing that the wording of al-Dabiisi’s view is problematic; instead, he inter-
prets al-Dabuist’s statement in order to resolve some of its perceived defects.

4 Concluding Remarks
Core theological assumptions have direct effects on legal theory as well as on

substantive law. Al-Dabusi, for instance, bases law on purely rational grounds
while not ignoring the Qur’an and Sunna. He sees the needs of people as a

68  Al-Samarqandi, Mizan, 236—41.
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major factor for his understanding of law. This approach also affects his legal
theory. On the other hand, al-Samarqandi bases his legal theory on specifically
Maturidi theology. Thus, in two different contexts within the same school of
law, the Hanafi school, scholars’ approaches to legal theory and law could vary.

This can provide us with hints how to think about contemporary approaches
to the relationship between religious law and theology. A contemporary Islamic
legal theory should therefore be aware of its own context in order to tackle the
question of (religious) law and theology. If we, for example, ask for the relation-
ship between Islamic law and Islamic theology today, we should be aware of
different contexts. If we look at the recent developments in Germany and the
ongoing establishment of Islamic Theology at state universities, we have to be
aware of the secular space at the universities in which Islamic Theology started
to be implemented. For instance, doing theology at universities requires spe-
cific understandings of knowledge, a particular taxonomy of scientific disci-
plines, following a specific scientific language and particular epistemologies.
Furthermore, theology should be in close connection with disciplines like
law, philosophy, and sociology, since traditional Islamic law also engaged with
different theories as an adaptive system. It included, for instance, atomism,
which had its origins possibly in Greek philosophy.6°

Although offering highly interesting approaches, as we have seen in
al-DabtsT’s and al-Samarqandr’s writings, it is not sufficient to rely only on
premodern literature to engage with the question of the relation between law
and theology. Both authors directly discussed the subject of philosophy of law
within their given contexts and disciplines they engaged with. We could also
see the changes in their legal writings with changing theological assumptions

69  Harry Austryn Wolfson, The Philosophy of the Kalam (Cambridge, Mass./London: Harvard
University Press, 1976), 466—95; Otto Pretzl, “Die frithislamische Atomenlehre,” Der Islam,
19 (1931), 117—30; Alnoor Dhanani, Physical Theory on Kalam (Leiden: Brill 1994), 191-92;
Tzvi Langermann, “Islamic Atomism and the Galenic Tradition,” History of Science: An
Annual Review of Literature, Research and Teaching, 47 (2009), 277-95. Scholars discussed
whether the origins lie rather in Indian philosophy (Pines, Atomenlehre, 9a—124) or in
the Iranian tradition (Josef van Ess, “60 Years After Shlomo Pines’s Beitrdge and Half a
Century of Research on Atomism and Islamic Theology,” in Josef van Ess, Kleine Schriften,
ed. Hinrich Biesterfeldt (Leiden: Brill, 2018), pp. 1121-44, here 1134-36). Be it as it may, we
can conclude with Langermann: “However that may have been, the final products the
atomistic philosophies developed by the different schools of the kalam and their individ-
ual representatives—were distinct, original creations. (...) [A]tomism was transformed
and embedded in a distinctly Islamic world-view. All of the ‘sources’ that have been
proposed so far (...) comprise definitions or concepts of atoms and an atomist physics
that were at the disposal of the mutakallimiin when they embarked upon their project.”
Langermann, “Islamic Atomism,” 277-78.
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and contexts. For a contemporary Islamic legal theory, in order to deal with the
relationship between law, theology and philosophy, a philosophy of law could
serve as a new discursive field. It would allow studying Islamic law and legal
theory within both intra- and interdisciplinary frameworks. Here, one could
discuss issues pertaining to epistemology, authority, ethics, hermeneutics,
linguistic philosophy, and (religious) law since these subjects are directly and
systematically addressed in the field of philosophy of law, as it has developed
in the past two centuries. Thus, related discussions in various fields of Islamic
studies could be brought together in this new setting. This task, however, needs
time and much work, which goes beyond the scope of this paper.
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CHAPTER 4

The Late Classical Concept of Proof (dalil) and Its
Foundationalist and Occasionalist Features

Najah Nadi

1 Introduction

The scholarship of the prominent Persian polymath, Sa‘d al-Din al-Taftazani
(d. 792/1390) has suffered from neglect in contemporary academic works.! This
is partially due to the general neglect suffered by the contributions of the late
classical Islamic scholarship, and partially due to the perceived difficulty of
his highly philosophical and philological works.? This paper is an attempt to
highlight the merits of examining such neglected scholarship in enhancing our
understanding of core conceptions within the Islamic tradition, one of which
is the concept of proof (dalil). What constitutes a sound proof producing new
knowledge and whether a sound proof necessarily causes knowledge of its con-
clusion to occur in all cases are two significant questions that occupied those
working in legal and theological traditions within Islamic intellectual history.
These two questions are inadequately associated in academic works with the
theories of occasionalism and foundationalism, though such association can
transform our understanding of the relationship between legal and theologi-
cal disciplines, and of epistemology in general. This paper suggests that late
classical Sunni scholars’ occasionalist commitments have not posed an episte-
mological challenge when determining the epistemic value or function of their
proofs; it is the foundationalist approach to knowledge that dominated their
evaluation of those adilla (pl. of dalil). Put differently, they found occasional-
ism and foundationalism compatible. We have endeavoured to explain how.
There has been no systematic evaluation of how the concept of dalil devel-
oped in classical or late classical works to correspond to the Sunni theological

1 This neglect has also extended to traditional madrasas. See Ahmed El Shamsy, “Islamic Book
Culture through the Lens of Two Private Libraries, 1850-1940,” Intellectual History of the
Islamicate World, 4 (2016), 61-81, at 76.

2 The well-known Azharl reformer, Muhammad ‘Abduh criticised the Azhar syllabus for its
heavy reliance on al-Taftazani’s commentaries. One of his concerns was its complex philo-
sophical content. See the discussion in Mahmuid Shakir’s introduction to Asrar al-balagha by
‘Abd al-Qahir al-Jurjani (Jadda: Dar al-Madani, 1417/1996), 17—24.
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view of occasionalism. Further, no work has been done on whether these Sunni
scholars’ commitment to a foundationalist conception of knowledge has chal-
lenged their theological inclinations. As such, my paper addresses several
questions in the hope of arriving at a satisfying understanding of the complex
nature of the late classical conception of dalil. These questions include: Can a
foundationalist epistemology be based on occasionalist theology? What are the
underlying theological principles guiding the relationship between proofs and
conclusions? What is the foundation(s) for the ‘truth’ claim carried by classical
scholars addressing the above questions? To answer these questions, I divide
my paper into three main sections: I begin with an overview of the classical
and late classical forms of occasionalism and foundationalism, noting major
developments toward the formation of the verification (tahqiq) scholarship.3
I then move to outline the conception and typology of dalil and highlight its
occasionalist and foundationalist features. Lastly, I present al-Taftazan’s origi-
nal approach to understand the comparability of the cause-effect relation-
ship to the proof-conclusion relationship, concluding that the epistemological
inquiry into dalil is best seen as an inferential rather than causative method
of reasoning. It thus becomes clear that Taftazani offers a creative solution to
dealing with occasionalist concerns.

2 Classical Foundationalism

The term foundationalism most commonly refers in contemporary schol-
arship to a Cartesian or other similar searches for basic foundations or
justifications.* The foundationalism deployed by classical and late classi-
cal Islamic traditions and referred to in this paper is more Aristotelian and
Peripatetic than Cartesian; the foundations in Peripatetic foundationalism
are a set of undeniable and self-evident (badihi) principles. These principles
or starting points inform the search for knowledge in a manner that avoids
infinite regress and circular reasoning. This is not a rationalist enterprise;
sense-data plays a role, and even sense-data requires principles such as the
law of non-contradiction to lead to knowledge. In addition to this notion of

3 Elsewhere I show that the tahqgiqg tradition is the main feature of late classical scholarship,
and that Sa‘d al-Din al-Taftazani is himself a participant in this takgiq tradition. See Najah
Nadi, Theorising the Relationship between Kalam and Usul al-Figh: The Theological-Legal
Epistemology of Sa‘d al-Din al-Taftazani (d. 792/1390) (PhD diss., University of Oxford, 2018).

4 See Ali Hasan and Richard Fumerton, “Foundationalist Theories of Epistemic Justification,”
in The Stanford Encyclopedia of Philosophy, ed. Edward N. Zalta and Uri Nodelman (fall 2022
edition), online at https://plato.stanford.edu/archives/fall2022/entries/justep-foundational/.
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principles, classical Islamic foundationalism centres around the following
thesis: some knowledge must (logically) be immediately known—serving as
the foundations from which thinking may begin, and some must be acquired
through inquiry. A lack of such foundations logically entails either circular
reasoning (A is derived from B and B is derived from A) or an infinite regress
(A is derived from B, B from C, C from D, ad infinitum). Circular reasoning is
nonsense (like explaining that you went to the store in order to go to the store),
while an infinite regress entails that we would in fact know nothing (while
this is not the case), as the prerequisite of traversing these infinite steps would
never actually occur (because they are infinite).

Perhaps the locus classicus explaining foundationalism in the Islamic
tradition is that of the pioneer logician al-Katibi (d. 675/1277) in his widely
circulated logical manual, al-Risala al-Shamsiyya. He states, after dividing
knowledge into conceptions and assents:

Notall from each [type of knowledge, i.e., conceptions and assents] is self-
evident (badihiyyan)—Ilest we would have never been ignorant of any-
thing (in the first place)—nor is all of each speculative (nazariyyan)—Ilest
it [knowledge] entail a vicious circle or infinite regress. Rather, some of
each [type] is immediately known and some is speculative, acquired
through thought.

In the above passage, al-Katibi states explicitly the foundationalist notion of
principles: that there exist a set of conceptions and assents that require no
speculative thinking in their establishment. Further, he states the foundation-
alist thesis: these principles are required so that they may act as foundations for
other conceptions and assents which are not immediately known. He goes on
to explain that the modes of logical thinking required for obtaining speculative
knowledge are also of two types, immediate non-inferential, and speculative.6
As such, al-Katib1’s, and the late classical foundationalist’s thesis is twofold in
nature: a) humans can obtain knowledge through speculative inquiry (razar)
and b) such inquiry must rely on an undeniable set of conceptions and assents,
which are also called first principles (awwaliyyat). Speculative inquiry is the
realm where natural human disagreements occur in arriving at knowledge. In
al-Shamsiyya, al-Katibi does not entertain any disagreements in accepting that

5 Shams al-Din al-Quzwini al-Katibi, al-Risala al-Shamsiyya, ed. Jad Allah Salih (Amman: Dar
al-Nar al-Mubin, 1432/2011), 53.

6 An example of non-inferential mode of logical thinking is the first syllogistic form (AAA); an
example of inferential logical thinking is all other syllogistic forms.
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speculative knowledge is preceded by a non-inferential set of conceptions and
assents which act as foundations for speculative inquiry. Therefore, he does
not address sceptical critics, at least not in al-Shamsiyya.

In his commentary on al-Katib1’s text, al-Taftazani tackles a few possible
objections, one of which is most relevant here. One objection may be framed
through asking the question: Does the need for first principles merely reflect the
human, finite attempt to gain knowledge within a finite time? In other words,
if we imagined an infinite being performing an infinite inquiry, would first
principles still be needed? Al-Taftazani first reiterates al-KatibT’s point that if
every single conception and every single judgement requires a proof, we inevi-
tably find ourselves either in a vicious circle or an infinite regress. Circularity is
materially impossible, meaning a thing will never precede itself in existence (if
A is true because of B and B is true because of A, then A must exist before itself
to justify B, because B is itself a justification for A). Infinite regress is, materi-
ally and rationally impossible, as it implies that every instance of knowledge is
justified by previous knowledge, itself justified by what precedes it, infinitely.
Al-Taftazani then presents a crucial epistemological problem?” with accepting
infinite regress: if you imagine the line of speculative thinking to go infinitely,
and assume you have an infinite being to carry on this infinite inquiry, such
a being would never reach a complete conclusion, and thus can never claim
knowledge of a thing. Why? He answers:

as this necessitates our inability to obtain any knowledge in finite
[moments of | time [i.e. times that are themselves finite and have an end-
ing, even though existing within a span of time imagined to be infinite].
This is because obtaining any knowledge requires the presence of all
needed [premises] for such obtainments. It is impossible for the intel-
lect to perceive infinite ordered premises in finite [moments of] time.
Indeed, each perception requires a time.8

Hence, the late classical Islamic form of foundationalism embodies an empha-
sis on the human capacity to acquire knowledge, through inquiry, in their
own finite moments of time. This acquisition necessitates the existence of
reliable and stable foundations to begin with. Those foundations along with

7 Of course, infinite regress is mainly an ontological concern, as discussed in kalam, but it
impacts many theological discussions such as pre-eternity and the necessity of the Creator
to bring forth the existence of finite, possible, beings.

8 Sa‘d al-Din al-Taftazani, Sharh al-Risala al-Shamsiyya, ed. Jad Allah Salih (Amman: Dar al-Nar
al-Mubin, 1432/2011), 104.
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newly acquired conceptions and assents will act as evidence, i.e., proofs, for
unknown objects of knowledge. It is thus important for those working on
epistemological theories in Islam to note the complex relationship between
the intelligibility of the world, the human capacity to reason, as well as the
problem of creation—a point I will turn to shortly—in understanding the clas-
sical form of foundationalism. It comes as no surprise that the most famous
statement from the most famous theological manual in the classical tradition,
al-Aqa’id al-nasafiyya by Abu al-Mu‘in al-Nasafi (d. 508/1114), announces, “the
realities of things are established (thabita); the knowledge of them is realized
(mutahaqqiq), contra sophists,” offering a realist view of the world and a foun-
dationalist view of its knowability. In his commentary, ubiquitously studied in
late classical circles, al-Taftazani explains that what we mean by establishment
(thubut) of the realities here is their correspondence to things in themselves
(nafs al-amr), while what is meant by the realization of its knowledge is that
their knowledge is obtainable for the human mind, not that we actually know
all of them. He also notes that ‘realities’ here encompasses conceptions, or sim-
ple realities, and assents, or propositional realities, i.e., judgements.1

The necessity of first principles for human acquisition of knowledge is
even more explicitly stated by al-Taftazani’s younger contemporary, al-Sayyid
al-Sharif al-Jurjani (d. 816/1413), in his famous commentary on al-IjT’'s Mawagqif.
Al-Jurjani writes, “all speculative knowledge, religious and otherwise, return to
them (i.e., necessary knowledge [daruriyyat]), as they are the first principles. If
it were not for these [first principles], we would never have been able to obtain
any knowledge.”! ‘Abd al-Hakim al-Siyalkati (d. 1067/1657), in his commentary
on al-Jurjani’s commentary on same text, further clarifies that it is not suffi-
cient for these first principles to be true in and of themselves, but they must be
realized in the soul such that they become an attribute of this soul.! In other
words, not their existence, but knowledge of them in the inquirer is what suffices
as the condition for gaining further knowledge.

9 Abu al-Mu‘n al-Nasafi, “al-‘Aq@’id al-Nasafiyya,” in Majmiu‘at al-hawashi al-bahiyya ‘ala
sharh al-Aqa’id al-Nasafiyya (Cairo: Matba‘at Kurdistan al-Ilmiyya, 1329/1911), 1:26, 32.

10  See Sa'd al-Din al-Taftazani, “Sharh al-Aqa’id al-nasafiyya,” in Majmi‘at al-hawasht
al-bahiyya ‘ala sharh al-‘aqa’id al-nasafiyya (Cairo: Matba‘at Kurdistan al-Ilmiyya, 1329/
1911), 1:27, 33-34

11 Sayyid al-Sharif ‘Ali ibn Muhammad al-Jurjani, Sharh al-Mawagqif (on the margins of
al-IjTs al-Mawagqif; Cairo: al-Maktaba al-Azhariyya li--Turath, 1432/2011), 1:123.

12 ‘Abd al-Hakim ibn Shams al-Din al-Siyalkati, Hashiya ‘ala Sharh al-Mawagqif (on the
margins of al-Jurjani’s Sharh al-Mawagqif; Cairo: al-Maktaba al-Azhariyya li-l-Turath,
1432/2011), 1:123.
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3 Ash‘ari-Maturidi Occasionalism

Occasionalism is broadly defined as the theological doctrine asserting “God’s
absolute power by negating any kind of natural causality,”™® commonly
attributed to the Ash‘ari-Maturidi theological schools in opposition to the
Mu‘tazilites and the philosophers. The two Ash‘ari-Maturidi'* theological
principles that caused this doctrine to come to prominence are: a) contingent
beings’ (mumkinat) utter dependence on the Necessary Existent (wajib al-wujud),
and b) the Necessary Existent is all-powerful and has ultimate choice (gadiran
mukhtaran). Such a dependence was understood to deny humans'—and all
other existent things'—creation of acts, or capacity to act freely, in the created
world. A fire does not have an independent capacity to burn, and a human
does not have an independent capacity to walk, for example. Similarly, a proof
does not have the independent capacity to lead to conclusions, i.e., to cause
knowledge to occur in one’s mind. Thus, existence depends on God directly,
and causation of any new thing or state that comes about also depends directly
on God’s will.

The term occasionalism originates in English in relation to the notion that
what appear to be causes are in fact occasions for God to bring about effects.
It is worth noting that the Ash‘ari-Maturidi schools still upheld “that God is in
the habit of creating burning in us when we touch fire, and that for all prac-
tical purposes we can be confident that this will happen the next time this
occurs.” Thus, the separation between cause and effect is not expected or nor-
mal, and would be considered a miracle. Put another way, the effect will follow

13 For a brief overview of the development of the theory of occasionalism from the 3rd/gth
to the s5th/12th century, see Ulrich Rudolph, “Occasionalism,” in The Oxford Handbook
of Islamic Philosophy, eds. Khaled El-Rouayheb and Sabine Schmidtke (Oxford: Oxford
University Press, 2016), 347—63. For later developments of the concept, see Khaled
El-Rouayheb, Islamic Intellectual History in the Seventeenth Century: Scholarly Currents in
the Ottoman Empire and the Maghreb (New York, NY: Cambridge University Press, 2015),
294-304.

14  Thereis a tendency in contemporary writings on occasionalism being associated with the
Ash‘ari rather than the Maturidi theological school. I contend that this differentiation is
inaccurate or outdated. While it is true that the formulation of the theological principles
underpinning occasionalism slightly differed in both traditions in the classical periods,
it does not justify eliminating Maturidis as participants in such a tradition. In addition,
the late classical works have demonstrated that these concepts have developed in a very
similar language in Ash‘ari-Maturidi theological manuals. See, for example, the Maturidi
theological manual al-Nasafi, “al-Aqa’id al-Nasafiyya,” 1:142—45.

15  Khaled El-Rouayheb, Islamic Intellectual History in the Seventeenth Century, 294.
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the cause unless there is a miracle. The two said occasionalist schools use the
term ‘divine habit’ (‘Gda ilahiyya) to refer to what determines the relationship
between causes and effects in the universe. Hence, classical occasionalism does
not completely deny causality; instead, the classical Ash‘ari-Maturidi scholars
assert that causality is ‘conventional’ ( ‘adi), i.e., the relationship between causes
and effects are of conventional entailment. They distinguish themselves from
the philosophers who hold that causality is ‘necessary’ (daruri) because causes
necessitate effects to come into existence, and the Mu‘tazilites who hold that
contingent beings have the power ‘to engender’ (tawlid) effects in this world.
These three positions were the main reported positions in the classical period.

Later scholars have explicitly defended the classical Ash‘ari-Maturidi doc-
trine of causality against those who claimed it removed human agency by
denying their causal power. For example, our author, al-Taftazani reports in his
Sharh al-Aq@’id al-Nasafiyya a Mu‘tazili objection to the theological doctrine
of human actions that, if true, there would be no point of ‘legal responsibil-
ity’ (taklif), reward and punishment. He responds by saying that this objec-
tion is not valid as we accept human ‘choice’ (ikhtiyar) and ‘acquisition’ (kasb)
of actions.! Even more explicitly, Jalal al-Din al-Dawani (d. 9o8/1502) in his
treatise dedicated to the question of creation of actions, Risalat khalg al-a'mal,
claims that misunderstandings have led opponents of Ash‘aris to claim they
negated power and will as attributes of human beings. He clarifies that, in fact,
Ash‘aris accept human will and power as occasions or ‘causes’ (asbab) for the
actions to come to existence.l”

These later defences and their like could justifiably be understood as elabo-
rations or adaptations of the classical occasionalist positions inherited from
the early Ash‘ari-Maturidi works to answer increasing dissatisfactions with the
early formulations of the doctrine. This practice of re-formulating doctrines is
not strange to Islamic intellectual history and should not be eliminated as sus-
picious. More pertinent to my aims here is to show how the Ash‘ari-Maturidi
conception of occasionalism split into two distinct positions in later works.

16  Al-Taftazani continues to clarify that this objection is applicable to jabriyya as they deny
human choice and acquisition. See al-Taftazani, “Sharh al-‘Aq@’id,” 144.

17  Jalal al-Din al-Dawani, “Risalat khalq al-a‘mal,” in al-Rasa’il al-mukhtara (Amman: Dar
al-Asliyin, 1439/2018), 71-72.
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4 Late Classical Development: Rational Entailment Instead of
Conventional Entailment

In addition to the above three views on the relationship between causes and
effects, a fourth came to prominence in the later traditional works. This fourth
position emerged from within the Ash‘ari-Maturidi schools and appropriated
aspects of the Islamic ‘philosophical tradition’ (hikma) into what was later
claimed to be the tahqiq position on the question of causality. This fourth posi-
tion argues that the relationship between causes and effects is that of ‘rational
entailment’ (luzim ‘aqli). Those supporting this doctrine held the view that
it does not involve ‘necessary entailment’ (dariri jjabi) nor an entailment of
engenderment.

‘Abd al-Rahman al-Akhdari (d. 953/1546), the author of the famous didactic
poem on logic, al-Sullam al-murawnag, reports that the sound opinion on the
question of the relationship between premises and conclusions is that of ratio-
nal entailment. He states:

Regarding how premises signify
Conclusions, there is the following difference of opinion:

Rational (signification), ‘conventional’ (‘adi), ‘engenderment’ (tawlidi),
Or necessary (causation), the first being the endorsed opinion.

His Egyptian commentator, the Grand Shaykh of al-Azhar, Hasan al-‘Attar
(d. 1250/1835) associated this view with Imam al-Haramayn al-Juwayni (d. 478/
1085) and supported al-Akhdart’s endorsement for this view. Al-‘Attar also
repeats this assertion in his commentary on al-Mahalli’s (d. 864/1459) usul
al-figh text but attributing this view to Fakhr al-Din al-Razi, and explaining
that this view has become that of the later tradition of ‘verification’ (tahqiq).'8

The prominent Ottoman late classical logician cum philosophical theolo-
gian, Isma‘il Gelenbevi (d. 1205/1791), the author of the widely studied manual
of the art of dialectic, Risalat al-adab, states four positions for the relationship
between proofs and conclusions: a) Ash‘arls who insist it is ‘a conventional
entailment’ (luzim ‘adi), b) the wise ‘philosophers’ (hukama’) who claim it is
‘an entailment of preparation’ ({uzam idadi) by which they mean it is an obliga-
tion upon God to create the knowledge of the conclusion upon the knowledge
of the premises as those premises fully prepare the mind to arrive to the con-
clusions, ¢) Mu‘tazilites who say it is ‘an entailment of engenderment’ (luziam

18  See Hasan al-‘Attar, Hashiya ‘ala Matn al-Sullam, ed. ‘Abd al-Ghaffar Hasan (Cairo: Dar
al-Imam al-Razi, 1443/2022), 330—-35.
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tawlidi), meaning that the knowledge of the premises engenders, or creates,
the knowledge of the conclusion by merit of its generative power, and d) Imam
Fakhr al-Din al-Razi (d. 606/1209) who suggests it is a rational entailment, by
which he means the separation (infikak) between the knowledge of the prem-
ises and the knowledge of the conclusion is rationally impossible, although all
knowledge is created by God. Al-Razi’s opinion, Gelenbevi continues, is based
on the ‘verified view’ (tahqiq) that indeed there is rational entailment between
some of God’s actions. It is simply impossible to create some parts of things
without others, just as it is impossible to create accidents (like walking) with-
out a substance (like an individual human).

The Kurdish theologian and logician ‘Abd al-Rahman al-Pinjwini (d. 1319/
1900) in his commentary on the above treatise clarifies that al-Raz1’s view is not
in opposition to his Ash‘ari school’s two core theological principles, namely
1) that contingent beings depend on God and 2) that God has the ultimate
power and choice to act in this universe. It is merely that al-Razi contends that
knowledge of the conclusion is created in the person necessarily when knowl-
edge of the premises is created in them. The two must go together; it is ratio-
nally impossible to have one without the other. Al-Pinjwini reports al-Dawani’s
scholarly verification on this matter. How could al-Razi remain within the
theological principles of his school while maintaining that the causality in the
relationship between proof and the conclusion is one of rational entailment?
This raises the crucial question of whether the two theological principles of the
Ash‘ar1 school mentioned earlier in this section do necessarily entail the view
of conventional causation, commonly understood to define occasionalism.

Before answering this question, the related position of the wise philosophers
needs to be made clear. Al-Dawani claims that the tahgiq understanding of the
hukama’ position is that they too uphold one of the two main theological prin-
ciples of the Ash‘aris, namely, that God is the only ‘true actor’ ( fal hagigi) in
this universe and that all other actors are merely conditions and instruments.
Yet they still uphold a view of causation that is different from the classical
Ash‘aris and the late tradition’s tahgig. Al-Dawani reports this tahqig-position
of the hukama on the authority of Avicenna’s philosophical magnum opus,
al-Shif@’, as well as the writings of Avicenna’s two students, the prominent phi-
losopher and direct pupil of Avicenna, Abu al-Hasan Bahmanyar (d. 458/1067),
in his famous al-Tahsil, and the philosopher and court physician to the Seljuk
court in the time of al-Ghazali, Omar Khayyam (d. 525/1131), best known to
English speakers for his quatrains.!® It is worth noting that Nasir al-Din al-TasT’s

19 Jalal al-Din al-Dawani, “Risalat khalq al-a‘mal,” 75.
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(d. 672/1274) commentary on Avicenna’s Isharat makes a similar claim con-
cerning the position of the Aukama’2° This shows a lineage of this interpreta-
tion of the Aukama’ position referring back to Avicenna as their teacher.

This is important, as bringing the theological position of the hukama’
regarding the question of creation and human agency closer to the theological
principles of the Ash‘ari-Maturidi schools may have served a purpose in creat-
ing a late classical tahqgiq position on causality joining elements of the early
Ash‘ari-Maturidi and the position of the ~ukama’. We may propose an answer
to the question raised above regarding the two Ash‘ari-Maturidi theological
principles thought to have led to their view of conventional causality (con-
tingent beings’ dependence on God and God’s ultimate power to act): they do
not logically necessitate conventional causality. We have already seen that late
Ash‘ari-Maturidi scholars who hold these two principles opted for a rational
view of causality and we have seen that the hukama’ hold the second of these
principles yet opted for a necessary view of causality. The difference between
the late classical Ash‘ari-Maturidi view of causality and that of the Aukama’
is that the former still insisted that there is no necessary causal power for the
causes to bring forth their effects; they must be created by God. The hukama’
attached necessary causal powers to causes. This is a conceptual and theologi-
cal difference but in reality both agree that disassociation between causes and
effects is impossible.?! This impossible disassociation (or necessary entail-
ment) is particularly stressed when discussing epistemological assessments of
proofs, as we will see below. Therefore, the present article sets out to explain the
relationship between causality and proofs: on one side is the necessary entail-
ment between causes and effects, and proofs and conclusions on the other.

In addition to clarifying the classical Ash‘ari-Maturidi understanding of
occasionalism as a theological doctrine that offers a particular conception of
causality, this section also shows the emergence of a fourth late classical tahgigq
position of occasionalism that merges the Ash‘ari-Maturidi position on one
side and the Aikma position on another, while holding that this new position
remains consistent with the theological principles of the Ash‘ari-Maturidi
schools.

This late classical commitment to a foundationalist approach to knowl-
edge and an occasionalist approach to theology, specifically concerning
the nature of human agency and its relationship to an all-powerful God has
implications on the late classical typology of ‘proof’ (dalil). This typology, as

20  Nasir al-Din al-Tuasi, Talkhis al-Muhassil, 518.
21 One may argue that the late classical view is specific to the case of dalil while they still
maintain that disassociation between natural causes and their effects remain possible.
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I will show, is based on an interpenetration produced between the concerns of
the logical, legal, theological, and philosophical traditions and exhibits occa-
sionalist and foundationalist characteristics.

5 The Concept and Typology of Dalil in Classical and Late Classical
Scholarship

The previous section outlined the two classical principles of al-Imam al-Ash‘ari
and the late classical conceptions of occasionalism. It concluded that the
scholarship encompasses two distinct positions concerning the relationship
between causes and effects and that the two positions are true to the occasion-
alist theological principles of the two Sunni schools (Ash‘ari and Maturidi). The
first, and early classical position, argues that the relationship between causes
and effects is that of conventional entailment, while the second, and late clas-
sical, position argues that the relationship is that of rational entailment. Both
positions insist that the causes and the effects are both created by God. This
relationship is indeed relevant to our understanding of dalil as it defines the
relationship between proofs and conclusions, causes and effects, respectively.

The significance of the concept of dalil lies in its centrality in most, if not
all, disciplines within the Islamic intellectual traditions. Although each classi-
cal Islamic discipline offered its own guidelines for what it deemed an accept-
able dalil, it would be reasonable to say that the late classical tradition has
standardized a typology of dalil that we see reproduced in works of various
disciplines, with minor modifications made to fit the objective of their specific
subject matter. A classical Muslim scholar may argue that this typology was
developed within one particular subject, namely theology (kalam), and then
spread to other subjects.?2 But, as I will show, it was rather the synthesizing

22 The reason for such a classical claim is the organization and hierarchical structure of the
sciences, or what is known as the classification of the sciences (tartib al-‘uliam). This con-
cept, which the Muslims inherited from their Greek precedents, ranks disciplines accord-
ing to their subject matter; insisting that the most universal and honourable discipline
is the one responsible for offering the ontological and epistemological framework for all
other subjects. Al-Ghazali (d. 505/1111) explicitly identifies this higher discipline with the
subject of kalam. He terms kalam “the most-honourable science” (ashraf al-‘ulam) and
ascribes to it the task of establishing “the postulates of all religious sciences” (mabadi’
al-‘ulum al-diniyya kulliha). All other subjects are particular (juz7) and are dependent on
kalam for their establishment. See Aba Hamid al-Ghazali, al-Mustasfa min ilm al-usil,
ed. Muhammad ‘Abdul Salam ‘Abdul Shafi (Beirut: Dar al-Kutub al-Tlmiyya, 1413/1993),
117. This view is not novel or restricted to al-Ghazali but is rather held by generations
after him.
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of the intra-disciplinary works of these authors that led to this typology. The
appropriation and naturalization of the rationalist disciplines into the fabric
of late classical Islamic scholarship played a significant role in motivating such
a standardization.2? Below I first introduce the late classical dalil-typology and
then show its occasionalist and foundationalist features.

Perhaps the clearest indication of the late classical typology of dalil is its
standardized definition, which is often repeated in the introductions of the
texts we have received from this period. This definition simply states that a
dalil ?* is that through which, upon sound speculative inquiry, it becomes pos-
sible to arrive at certain or preponderant propositional knowledge of a certain
or a preponderate propositional conclusion (ma yumkinu al-tawassul bi-sahih
al-nagari fihi ila al-ilm aw al-zann bi-matlib khabari).?> This definition itself
brings forth the aforementioned interconnectedness of the logical, legal, theo-
logical, and philosophical concerns of the tahqiq tradition. First, the definition
makes clear the logical distinction between two types of knowledge: propo-
sitional conclusions, that is, assented knowledge, and simple apprehension,
that is, conceptual knowledge, restricting the need for a dalil to the first type
of knowledge. Second, it presents the theological question of creation and its
dependence on the Creator through attaching the philosophical term ‘possibil-
ity’ or (imkan) as the attribute of attaining knowledge from the dalil. Third, it
makes the possible arrival to knowledge from a dalil conditional upon the per-
formance of speculative inquiry (nazar), a process of logical and epistemologi-
cal significance in the Islamic tradition. Finally, the definition sets out a clear
distinction between two epistemic values for knowledge: the merely probable

23  For an overview of such a naturalization project see Asad Q. Ahmed and Robert Gleave,
“Rationalist Disciplines and Postclassical Islamic Legal Theories: Introduction,” Oriens,
46/1—2 (2018), 1 (online at https://doi.org/10.1163/18778372-04601001). Mehmet Kadri also
shows the rule of the arts of argumentation (mundgara) in synthesizing and standard-
izing specific scholarly elements in the late classical scholarship. See Mehmet Kadri, The
Development of Dialectic and Argumentation Theory in Post-Classical Islamic Intellectual
History (PhD diss., McGill University, 2o11).

24  Linguistically, the term dalil means guide (murshid), which may either refer to the one
who sets up a sign for guidance, the sign which has been set for guidance, or the one
who offers such a sign in guidance. For example, if we ask what the dalil for the existence
of God is, the answer may be the Creator, the universe, or the scholar who studies the
universe. See Zayn al-Din Aba ‘Abdullah al-Razi, Mukhtar al-Sihah (Beirut: al-Maktaba
al-Asriyya, 1999), s.v. d-I-(, 106.

25  See for example, ‘Adud al-Din al-Iji, Shars Mukhtasar al-muntaha al-usiili, ed. Fadi Nasif
and Tariq Yahiya (Beirut: Dar al-Kutub al-Tlmiyya, 1421/2000), 1:40—43; Sayf al-Din al-Amidi,
al-Thkam fi usul al-ahkam (Beirut: Dar al-Fikr, 1424/2003), 113; Sa‘d al-Din al-Taftazani,
Hashiya ‘ala Sharh al-Mukhtasar (Cairo: al-Matba‘a al-Amiriyya/Bulag, 1403/1983),
1:39—40; Isma‘l Gelenbevi, Risalat al-adab (Istanbul, al-Maktaba al-Hashimiyya, 2018), 33.
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and the certain. Each of these five claims embodied in the definition of dali/
requires further elaboration in order for us to fully understand the established
conception of dalil in the late classical tradition and how it is sought to be
applicable to the various Islamic disciplines.

6 The Logical Concern

Qutb al-Din al-Razi (also known as al-Qutb al-Tahtani; d. 766/1365), a famous
commentator on al-Katibi’s al-Shamsiyya and an eminent figure of the late
logical and philosophical traditions, dedicates a small treatise to the logical
classification of knowledge into ‘conception’ (tasawwur) and ‘assent’ (tasdiq),
titled Risala fi al-tasawwur wa-l-tasdiq or al-Risala al-ma‘mila.?® He explains
that a conception (tasawwur) is ‘the occurrence of a [simple] form of a thing in
the mind’ such as lion, book, the universe, and so on. The term ‘assent’ (tasdiq),
however, is a synonym of the term ‘judgement’ (hukm). Assent may be either
directed to the affirmation of a propositional relation (e.g., ‘Zaid is standing’)
or the denial of a propositional relation (e.g., Zaid is not standing’)?” To fur-
ther explain the distinction between the two, al-Taftazani quotes Ibn Sina’s
seminal work, al-Shifa’

When you say, ‘whiteness is an accident) the conception (of this ‘relation’
[nisba]) is that an image (both) of this composition and that of which it is
composed—i.e., whiteness and accident—is imprinted in your intellect.
But an assent (to this relation) is when the relation between this image
and the objects themselves occurs in the intellect with correspondence
(mutabaqa) (between them).28

Hence, the definition of tasdig confines it to propositional knowledge and
ties it to correspondence with reality. The late classical definitions of dalil, as
a method of attaining those assents, i.e., judgements (ahkam), were adapted

26  For details, see Mahmud ibn Muhammad al-Razi, Risalatan fi al-tasawwur wa-l-tasdiq, ed.
Mahdi Shari‘ati (Beirut: Dar al-kutub al-Ilmiyya, 2004), 98.

27  Al-Tahtani cites notable differences in the methods of defining tasdig but the scope of
this paper does not allow delving into such a debate. Much of his discussion is found in
al-RazT’s treatise. (See supra.)

28  Sa‘d al-Din al-Taftazani, Sharh al-Maqasid (Istanbul: Matbaat al-Hajj Muharram
al-Busnawi, 1887), 1:20.
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to reflect this requirement.?® The equation of Aukm and tasdig in logical and
philosophical texts interested those working in Islamic legal theory (usul
al-figh) in particular to define their conception of dalil as a requirement to
arrive at legal judgements to align to this logical classification of knowledge.
In turn, logical and philosophical texts had to accommodate probabilistic con-
clusions in their standard definitions of dalil so as to encompass the reasoning
employed by jurists. The 12th/17th-century key logicians, including Mir Zahid
(d. 1101/1689—90) and al-Bahar (d. 1119/1707-8), present the tahqgig view equat-
ing hukm and tasdiq. They also emphasized that tasdig encompasses only
those arguments that lead to either certainty (yagin) or preponderance (zann),
both of which require the prior existence of a proof (dalil). Further, the two
logicians do in fact cite usi/ works for their explication of these tahqiqg views
on tasdig.

7 The Philosophical and Theological Concerns

The definition of dalil quoted above uses the philosophical term possibility
(imkan) to explain the way through which dalil leads to a conclusion. This
raises the question: which of the previously discussed theological positions
align with this definition? To answer, we must first understand this philosophi-
cal conception of imkan to show how late classical scholars widened the defi-
nition of dalil to include the two occasionalist conceptions of causality, while
they continue to support the second, i.e. that of rational entailment, as the
tahqig-position.

It is worth noting that while the concept of possibility (imkan) is a philo-
sophical concept, the definition of dalil led theologians, logicians, and legal
theorists to unpack its delicate features in their commentaries, in order to
ground their understanding of dalil in philosophy. Let’s take the following
example to illustrate the meaning of imkan: when I say ‘the table is broken
is a possible proposition), the term ‘possible’ has one of three different mean-
ings, according to late classical texts of ‘Islamic philosophy’ (kikma). The first
is ‘specific possibility’ (imkan khass): that neither the proposition nor its con-
tradictory are necessary. Affirmation and negation are each merely possible:
just as it is possible that the table is broken, so is it merely possible that it is
not broken. There is no ontological necessity or impossibility at play here. The
second is the ‘general positively qualified possibility’ (imkan ‘@mm muqayyad
bi-janib al-wujid), that the proposition is either possible or necessary, and its

29  This almost created a ‘blind spot’ in the classical theory of knowledge; that is, conceptual
knowledge.
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contradictory (not X) is possible but not necessary. This type eliminates the
necessity of the table not being broken. The third type is the ‘general nega-
tively qualified possibility’ (imkan ‘@mm muqayyad bi-janib al-‘adam), that this
proposition is either possibly true, or possibly false, or necessarily false, but
it cannot be necessarily true. This type eliminates the necessity of the table
being broken.30

If we apply the three types of imkan on the relationship between proofs
and their conclusions, we will understand that the classical Ash‘ari-Maturidi
conception of dalil is in accordance with the first type of possibility, that
is, proofs possibly lead to its conclusion but not necessarily. As for the late
Ash‘ari-Maturidi Imam al-Haramayn al-Juwayni, al-Razi, the Aukama’, as well
as the Mu‘tazilites, their conception of dalil accords with the second type
of possibility; that is, proofs lead to their conclusion possibly or necessarily.
Such a necessity, as explained, is conditioned on the successful performance
of speculative inquiry as well as the Divine creation of the premises (in the
case of the late Ash‘ari-Maturldi and the Aukama’ conception only) in so far
as the intellect has complete capacity to arrive at the conclusion, or in so far
as the premises have the capacity to produce conclusions through engender-
ment (tawlid; in the case of the Mu‘tazilites). Most commentators, including
those supporting the early Ash‘ari-Maturidi view, support interpreting imkan
in the definition of dalil as a general positively qualified possibility because it
logically validates the definition as inclusive of the four theological views con-
cerning causality while the first interpretation, as specific possibility, would
exclude all but the early classical view of causal relations between proofs and
conclusions.

8 Between Inferential Reasoning (istidlal) and Causal Reasoning
(ta‘lil): Is There a Difference?

The preceding discussion on varying conceptions of the relationship between
a proof and the knowledge of its conclusion assumes this relationship’s com-
parability to the relationship between causes and effects. In this section, I offer
al-Taftazani’s creative insight into this discussion. I show that while he sup-
ports an occasionalist view of correlation between proofs and conclusions
that accords with the early Ash‘ari-Maturidi position, he cleverly notes a dis-
tinction between the proof-conclusion relationship on the one hand, and the
cause-effect relationship on another. He shows awareness that some logicians,
theologians, and legal theorists understand the concept of dalil as a causative

30 See Isma‘il Gelenbevi, Risalat al-adab, 38.
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type of reasoning, meaning: the proof is the cause for the knowledge of its
conclusion to occur. The classical and late classical scholars discussed appear
to have adopted a similar view. Therefore, they refined their theological prin-
ciples to align with their epistemological methods. This is exemplified in the
shift in understating the proof—conclusion relationship that has become the
tahqiq view on the matter. Reading al-TaftazanT’s explicit statements in support
of the early classical Ash‘ari-Maturidi view of causality was an unexpected
turn as someone familiar with his strong inclinations toward supporting tahqgig
positions. For example, in his usil al-figh commentary, Hashiya ‘ala Sharh
al-Mukhtasar, al-Taftazani explains the implication of this occasionalist prin-
ciple on the epistemic value of dalil. He writes:

Contingent beings are, essentially, dependent upon God. Hence, neces-
sary and probable knowledge (which are [both] contingent beings) corre-
late in their occurrence to the necessary and probable proofs through the
creation of God, the Exalted. They have no efficacy or obliging (power) in
themselves (min ghayr ta’thir lahuma aw-gjab).3!

This passage makes it clear that al-Taftazaniadvocates an early Ash‘ari-Maturidi
occasionalist view of correlation between proofs and their conclusions, in a
conventional and not a rational manner. It is also clear that he is responding
to the philosophers who claim that proofs have obliging powers to necessi-
tate conclusions and Mu‘tazilites who argue that proofs have actual causal
or generative efficacy. Notably, he does not mention—nor does he appear to
consider—the later classical view of rational entailment (without necessita-
tion or causation), a position that arguably emerged a few centuries before his
time. Al-Taftazani goes on to explain how this conventional entailment rela-
tionship works in arriving at conclusions:

The meaning of ‘the dalil's entailment of knowledge’ (istilzam al-dalil
al-ilm) is their correlation; that is, the dalil correlates to necessary
knowledge ‘in a conventional manner’ (‘adatan). Correspondingly, it is
not strange to say that the ‘probable proof’ (amara) is also correlating to
probable knowledge in the same (conventional) manner ... This correla-
tion prevents dissociation (between proofs and knowledge) convention-
ally, although it permits it rationally.32

31 Al-Taftazani, Hashiya ‘ala Sharh al-Mukhtasar, 1:42—43.
32 Al-Taftazani, Hashiya ‘ala Sharh al-Mukhtasar, 1:43—44; Similarly, in Sa‘d al-Din al-
Taftazani, al-Talwih ‘ala al-Tawdih (Beirut: Dar al-Kutub al-Tlmiyya, 1996), 16-18.
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Furthermore, and more directly relevant to the argument of this section, the
following passage from al-TaftazanT’s magnum opus, Sharh al-Maqasid, illus-
trates how a dalil leads to knowledge of a conclusion:

By saying that a dalil leads to something or entails something, we do not
mean that it brings such a thing into existence, as in the case of causes
(‘ala ma huwa sha’nu al-%lal). Rather, (we mean) that whenever it (the
dalil) is existent, such a thing (i.e., its conclusion) is existent, and when-
ever it is speculated, such a thing becomes known. In summary, (the
dalil's) existence entails the (conclusion’s) establishment; performing
speculative inquiry of such a dalil entails the knowledge of (its conclu-
sion) (wa-hasiluhu anna wujadahu mustalzimun li-thubutihi wa-l-nazar
Sfthi mustalzimun li--ilmi bih).33

To understand this complex passage, let us consider the classical example of
fire and burning: fire is said to be the cause of burning because it brings about
the effect of burning—i.e., it causes burning to come into existence.3*

Can this causal relationship be applied to the connection between a proof
and its conclusion? In other words, can we say that a proof is the cause of its
conclusion in the sense that it brings the conclusion into existence? If so, then
when we assert that the Qurlanic command agima al-salah “perform prayer”
serves as a proof for the obligation of prayer, we would be implying that this
command is what brought the obligation itself into existence. In other words,
the Quranic command is the legal cause (illa) for the legal obligation. This
comparability, to my knowledge, is fine to most logicians, theologians, and
legal theorists of the classical and late classical period. Al-Taftazani, however,
suggests that dalil-based reasoning, known as inferential reasoning (istidlal),
operates in the opposite manner to /la-based reasoning, or common causality.
To go back to our examples: for al-Taftazani, dalil is more comparable to ‘burn-
ing’ rather than ‘fire. When we speculate about(?) ‘burning’ we come to know
that ‘fire’ exist. Similarly, when we speculate about the above command to per-
form the prayer, we come to know that the obligation to pray exists. So ‘burn-
ing’ and ‘religious commands’ are effects that lead us to find out their causes.

Explicitly, in his Talwih ‘ala al-tawdih, al-Taftazani asserts that all of what
we call religious causes (ilal shar‘iyya) are within the realm of inferential rea-
soning, rather than causal reasoning. Namely, religious causes are the effects

33 Al-Taftazani, Sharh al-Magqasid, 1:41.
34  Whether or not such ‘causing’ is by fire being an occasion for God to create burning or by
its own obliging and engendered capacity.
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of ‘divine judgements’ (ahkam), not vice versa.3% As such, al-Taftazani clearly
distinguishes between istidlal (lit. ‘seeking or offering the dalil’) and tail (lit.
‘seeking or offering the lla’) as two different methods of reasoning. This dis-
tinction between dalil and ‘lla serves as an elevation of the epistemic value
of dalil against the early classical occasionalist view of possibility he upholds.
Al-Taftazani in fact responds to what we may call an extremist occasionalist
who is denying any epistemic value of proofs based on their understanding of
istidlal as a form of causality. The opponent, al-Taftazani reports, claims that
saying speculative inquiry leads to necessary knowledge (‘ilm) when a dalil is
contemplated would result in us saying that the existence of ‘the Necessary
Existent’ (wajib al-wujud) is necessitated through the contemplation of the
appropriate dalil. This saying, the opponent continues, means that if such
a dalil is absent or not investigated, it would entail the non-existence of the
Necessary Existent, which is rationally absurd.3¢ Al-Taftazani’s response to
this opponent was simply to clarify that what is described in this objection is
not the proof-conclusion relationship, it is the cause—effect relationship. The
opponent is assuming that the universe, as a proof for the Necessary Existent,
is the cause rather than the effect for the Necessary Existent, and hence
claims that the non-existence or non-speculation of the universe entails the
non-existence of the Necessary Existent. In other words, al-Taftazani asserts
that what is entailed from the dalil is the knowledge of the judgement, not the
existence of the judgement itself, as is the case in %/la where fire entails the
existence of burning.3”

In the process of istidlal, al-Taftazani explains, we seek to attain knowledge
of ahkam through performing speculative inquiry onto the dalil. Since the dalil
is understood not as the cause but as the effect of the hukm, it must neverthe-
less possess a mode of signification that facilitates access to that Aukm. This
distinction between causal and inferential reasoning is so fundamental to
al-Taftazani that he repeats it on different occasions in his major kalam and
usul texts. Whether this distinction is novel to him and the mutakallimin of
late classical usuli—kalam scholarship or not is an inquiry which requires fur-
ther investigation. But later commentators, such as al-Siyalkati (d. 1067/1657),

35  Al-Taftazani, al-Talwih ‘ala al-Tawdih, 18.

36  To simplify this objection, take the example of a human voice in a vacant space. If A hears
a human voice, they will be certain there exists a cause for this voice and that this cause
is a human being, because the voice is an effect for this cause. This means that the voice
necessitated the existence of the human being. If the voice never existed or A did not hear
it, the opponent debating al-Taftazani claims that this, for A, means that the human being
never existed.

37  Al-Taftazani, al-Talwih ‘ala al-Tawdih, 16.
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suggests that this distinction created two types of demonstrative syllogisms in
logical treaties. The first is the inferential demonstrative syllogism (al-burhan
al-inni) and the second is the causative demonstrative syllogism (al-burhan
al-limmi). The first is an attribution to the Arabic particle inna, which indicates
the affirmation of the sentence after it, while the second is an attribution to the
particle lima which indicates the cause of the sentence which is used to ask for
the cause of something. The first type is described thus because it signifies the
affirmation of a judgement but not its cause, the second because it offers the
cause of the judgement.38

9 The Epistemological Concern: Speculative Inquiry

I showed in the first section above that the foundationalist approach in
classical Islamic scholarship combines the need for first principles and the
human capacity to obtain certain and probable knowledge. This form of foun-
dationalism was preserved conceptually within late classical scholarship.
What was changed then was to add occasionalist features to the concept of
dalil. This was expressed in late classical works by modifying the standard
definition of dalil to explicitly include the conditional nature of arriving at
knowledge—that is, knowledge resulting from a proof and the successful per-
formance of speculative inquiry (razar). Nazar remains the standard scholarly
method for arriving at certain and probable conclusions within this late clas-
sical system. The terms nagar and istidlal are used interchangeably in most
of the central works of theology, logic, and legal theory. However, the lengthy
discussion of these terms in Sharf al-Magasid allows us to conclude that the
following adjectival terms are synonyms: speculative (nagar?) and inferential
(istidlali). Though nagar and dalil (the etymological bases of the two, previ-
ous terms) are distinct, they must come together. When knowledge is not
self-evident, it requires both nazar and dalil. Nazar is an action (the specific
type of investigation or seeking knowledge) and dalil is the evidence which
is investigated.

38  Al-Siyalkati, Hashiya ‘ala Sharh al-Mawagqif, 2:4. It is important to note that the distinc-
tion between tail and istidlal also impacted al-Taftazant’s views on the other types of
adilla and not only of syllogisms. For example, in his Sharh al-Shamsiyya, al-Taftazani
indicates that in juristic analogy, the lla is not the cause (sabab) for the hukm; rather,
it is the shared quality (al-jami‘) under which the principle-case and branch-case are
included. He acknowledges that the jami‘is either the dalil or the %lla; it is not restricted
to illa. See al-Taftazani, Sharh al-Risala al-Shamsiyya, 366-67.



112 NADI

The earliest and perhaps the most circulated definition of nagzar within the
classical works of kalam, usul, and logic is that of Abai Bakr Muhammad ibn
al-Tayyib al-Baqillani (d. 403/1013). Al-Baqillani states that nagar is ‘the thought
through which necessary knowledge or firm probability is sought’®® (al-fikr
alladhi yutlabu bihi ilm aw ghalabat zann). He further explains that nagar
leads to certain and probable knowledge, meaning that knowledge necessar-
ily occurs in the mind upon the sound performance of nagar, not that nagar
generates or engenders such a knowledge, as said by Mu‘tazila and Qadariyya.

Several scholars, including Imam al-Haramayn al-Juwayni, al-Iji, al-Amidj,
and al-Taftazani raised questions regarding the applicability of this defini-
tion to, and its inclusiveness of, all types of nazar. For instance, later defini-
tions added the requirement of intentionality in the process, namely, that
the thought process begins with the intention of arriving at conclusions
rather than mere coincidental thinking such as self-dialogue and intuitions.*?
Further, al-Taftazani states that the real essence of nagzar includes the search
for and assigning of the appropriate material of a proof. Nazar thus consists
of two intellectual movements: one is related to the material, and the second
arranges this material in a form indicating its connection to the desired con-
clusion. Both movements of nazar are mentioned at the very beginning of this
chapter and are further elaborated in the following passage from al-Taftazani’s
Sharh al-Magasid:

If we attempt to acquire a sought-after conception or judgement—and no
doubt it (this sought-after conclusion) must have already been noticed in a
way (mashuran bihi min wajh)—the intellect makes a movement through
its stored images and starts shifting from one image to another image
until it (i.e., the intellect) attains the material for (this sought-after’s) its
premises (mabady’), such as its essences and accidents, as well as middle
terms. Hence it (i.e., the intellect) may comprehend them as specific and
distinguishable (as they are). Then, it moves within these (premises) to
arrange them in a special order (i.e. form) that leads to A conceptualizing
a sought-after conclusion by its reality, or B by a way that distinguishes
it from anything else. Or C, (to lead to) accepting it with certainty, or D,

39  Aba Bakr Muhammad ibn al-Tayyib al-Baqillani, al-Taqrib wa-l-irshad, ed. ‘Abd al-Hamid
ibn ‘Ali Aba Zunayd (Beirut: Mu’assasat al-Risala, 1419/1998), 1:173. For a defence of the
translation of {‘tigad as opinion (and doxa [Gr.] and opinio [Lat.]), see Alexander Treiger,
Inspired Knowledge in Islamic Thought: Al-Ghazalr's Theory of Mystical Cognition and Its
Avicennian Foundation (London and New York: Routledge, 2012), 30.

40  See Shams al-Din Muhammad al-Fanari, Fusul al-bada’i‘ fi usil al-shara’i (Beirut Dar
al-Kutub al-TImiyya, 2006).
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(accepting it) without certainty. Here, we have two movements: by the
first, we acquire the material (madda; for nazar, ie., the investigated
proofs), and by the second we acquire the form (sira; of these proofs). ...
The reality of nazar is the combination of these two movements.#!

This indicates that the reality of nazar is the two steps: obtainment of the suit-
able material for the argument and ordering them in an acceptable logical
form. This detailing of the procedure of nazar allows latter discussions to refer
to these ‘parts’ of nagar and their respective role.

10 Dalil-Typology

The discussed late classical conceptualisation of dalil has influenced the typol-
ogy of its classification in two ways: the classification of formal proofs as well
as the classification of material proofs. By formal proofs, I refer to the logical
form of proofs which shows the relationship between the dalil’s premises and
conclusions. By material proofs here I refer to the sources that can be used in
formulating a dalil, namely, rational or revelational material.

1 The Formal Typology

As we explained, every dalil requires a suitable mode of signification (wajh
al-dalala) which connects their premises to their conclusion through a rela-
tionship of entailment. The epistemic value and suitability of this connection
is what determines the validity and epistemic value of dalil: if wajh al-dalala is
certain, the conclusion is certain, and if probable, the conclusion is probable.*?
Jalal al-Din al-Mabhalli states that for such a process to lead to its desired con-
clusion, one must investigate the mode of signification (wajh al-dalala), which
he defines as the way (jiha) through which the intellect is enabled to move
from the premises to the conclusion, in a certain or probable manner. Wajh
al-dalala is thus ‘an attribute in the proof (sifa fi al-dalil), not a mere rational
preceptive (amr itibari ‘aqli).*® According to al-Iji, a proper dalil must include
an element that necessarily entails the conclusion (mustalzim); otherwise,

41 Al-Taftazani, Sharh al-Magqasid, 1:30-31.

42  This is to leave aside for the moment the manner in which the material of a dalil factors
into its epistemic value.

43  Al-Taftazani, Sharh al-Magqasid, 1:43—44.
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the intellect will not reach the conclusion through the dalil. This necessary
entailment must be established in the subject (of the premise), so that the
conclusion becomes propositional (i.e., contains a judgement). This is the rea-
son why a dalil must contain two premises, so that one of them tells us about
the entailed connection (luzzim), and the other tells us about the occurrence/
existence of such a connection (in the subject) (husul al-malzum).**

In classical kalam and usul works, adilla (sg. dalil) are restricted into three
types: ‘syllogisms), ‘juristic analogies’, and ‘inductive reasoning’ (géyas, istigra’,
and tamthil). It is important to explain the classical rationale behind such
a restriction and how these adilla lead to their conclusions. Al-Taftazani
explains that the reason for restricting the adilla in these three types is that a
dalilleads to its conclusion through establishing a proper connection between
its premises and its ‘sought-after’ conclusion (matlib) or ‘judgement’ (hukm).
What makes a connection (wajh dalala) proper according to him is that both
elements, the dalil and the judgement, include a shared meaning which justi-
fies the inclusion of the latter to the subject of the former. He explains that
this inclusion may occur in three cases: (A) when the sought-after conclusion
or the judgement is contained in the dalil; (B) when the dalil is contained in
the sought-after conclusion; and (C) when the dalil and the sought-after con-
clusion are contained in a third object which they share. These three types of
connection between the judgement and its dalil create the tripartite typology
of dalil. Al-Taftazani states:

This is because there must be a suitable connection between the dalil
and the sought-after conclusion to produce the latter from the former.
This suitable connection is either through the inclusion (ishtimal) of one
of them in the other, or otherwise. If the dalil includes the sought-after
conclusion, then this is the case of syllogism, because the conclusion is
contained in the two premises (of the syllogism). If the sought-after con-
clusion includes the dalil, this is the case of inductive reasoning, because
the sought-after conclusion is the general principle established through
its existence within its particulars. As for the second case (where neither
contains the other), there must be a third (object) for both (i.e., the dalil
and the sought-after conclusion) to share so that the knowledge of one
of them produces the knowledge of the other. This is the case of juris-
tic analogy, because the judgement of the branch-case (far‘), which is
the sought-after conclusion, is produced through the judgement of the

44 al-ji, Sharh Mukhtasar, 1:44.
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principle-case (as!), through their inclusion in a shared third, which is
the legal cause (‘illa).*

Al-Taftazani explained the cases in which the three adilla lead to conclusions
that are certain or preponderate and suggested that only demonstrative syl-
logism leads to necessary knowledge. On the other hand, all other types are,
practically, probabilistic in the way they indicate their conclusions. In theory,
he contends that juristic analogy and inductive reasoning may lead to neces-
sary knowledge. This conclusion of al-TaftazanT’s is based on his view that the
connection between proofs and their conclusions needs to be a connection
of inclusion (ishtimal), not necessary entailment (iltizam). Al-Taftazani main-
tains that the fulfilment of the condition of wajh al-dalala is what matters for
a legal theorist or a theologian. Al-Taftazani, consequently, states that a proof
only leads to its conclusion on the presumption that the scholarly investigation
(nazar) has taken place, rather than, as some may think, through the premises
themselves or through their arrangement in one form of proof or the other.!®

We have seen that dalil refers to three different types of argumentative
structure. The relation between all three is not entailment, so new categories
and nuances of definition were required to set out the rules for these argumen-
tative structures. It should also be noted that the emphasis on wajh al-dalala
and its role is more significant in al-TaftazanT’s theory of signification than it
is in the works of his contemporaries and predecessors, and it certainly merits
further investigation.

12 The Reason—Revelation Typology

Classically, scholars have offered a bipartite classification of dalil into rea-
son (‘agl) and revelation (nagql). Late classical scholarly authors, al-Taftazani
included, have problematised this classification, arguing that adilla are of
three types: ‘purely rational’ (‘agli mahd), purely revelational, and a composite
of revelational and rational. They rendered the purely revelational type incon-
ceivable and made the newly crafted type, the composite, its replacement. The
reasoning behind this alternation, they argue, is that revelation depends on

45  Al-Taftazani, Sharh al-Maqasid, 1:50; al-Razi makes a similar remark on the comparison
between these three types of adilla, but not on the basis of inclusion; rather, on the basis
of rational entailment (luziam). This entailment method is also the explanation al-Iji
gives in his al-Mawagqif. See Fakhr al-Din Muhammad ibn ‘Umar al-Razi, Muhassal afkar
al-mutaqaddimin wa-l-muta’akhkhirin (Cairo: al-Matba‘a al-Husayniyya, 1323/1905), 32.
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reason in its existence; the veracity of revelation has been established through
the judgement of the intellect.

The first scholar to initiate this view is Fakhr al-Din al-Razi in his Muhassal.
Al-Razi states that the existence of the purely revelational dalil is impossible
(muhal) because, he explains, unless the intellect establishes the veracity of the
reporter (the Prophet), the report itself does not entail necessary knowledge.*6
This explanation is similar to the explanation of al-Taftazany, his teacher, al-Iji,
as well as his contemporary al-Jurjani. Al-Iji states (with al-Jurjant’s commen-
tary between brackets):

Dalil is either rational throughout its premises (be it immediate or medi-
ated premises), or revelational throughout all of them (in the same man-
ner), or a composite of the two. The first is the (purely) rational (dalil
which does not depend on revelation). The second (which is the purely
revelational dalil) is inconceivable because the veracity of the Prophet
is essential [for the revelational dalil] (to entail knowledge), and such [a
veracity| is only known by reason (through investigating the miracle that
proves his veracity. For if you would try to prove this through revelation,
[your argument] would be circular or infinitely regress). The third (which
is the composite) is what we call revelational (because of its dependence
upon revelation in general. Thus, dalil is restricted to two types: the ratio-
nal and the composite of rational and revelational [premises]. This is the
‘verified opinion’ [tahqiq]).#”

Rejecting the existence of the purely revelational dalil became a feature of the
late Ash‘ari-Maturidi tradition.*® This view should not be seen as a result of
a commitment to a rationalist approach, though it certainly is used to secure
the rather fragile epistemic value of prophetic reports (including the Qur’an)
while engaging with rationalist opponents. This security stems from claiming
that revelational judgements have been authenticated by rational premises
in the distant line of their reasoning. The idea of considering the long line of
immediate and distant premises of a particular judgement is a keen feature

46 Al-Razi, Muhassal afkar al-mutaqaddimin wa-l-muta‘akhkhirin, 31.

47  AlJurjani, Sharh al-Mawagqif, 2:49; al—fji, al-Mawagqif; 2:49. Also see al-Taftazani, Sharh
al-Magasid, 1:52—53.

48  The origins of this view may be traced to Imam Haramayn al-Juwayni’s classification of
the objects of knowledge into those which can only be obtained by the intellect, those
which can only be obtained by revelation, and those which can be obtained by both. See
Abu al-Ma‘ali ‘Abd al-Malik b. ‘Abd Allah al-Juwayni, al-Shamil fi usil al-din, ed. ‘All Sam1
al-Nashshar (Alexandria: al-Ma‘arif, 1389/1969).
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of foundationalist epistemology and does not stand in opposition of the late
classical scholars’ understanding of occasionalist theology. The debate on the
compatibility of reason and revelation*® could then find an easier pathway to
follow; since both, ‘agl and nagql, cannot be contraries and true simultaneously.
In other words, submitting to al-Razi’s view on the impossibility of purely rev-
elational indicants may strengthen, rather than weaken, the epistemic value of
what he termed composite indicants (dalil murakkab).

13 Conclusion

In this paper, I offered an overview of the main discussions concerning occa-
sionalism and foundationalism in classical and late classical scholarship as
well as their most important implications on the development of the concept
of dalil. T showed that the classical foundationalist approach to knowledge
remained the same in the late classical tahqig tradition, while the classical
occasionalist approach to theology has undertaken notable shifts, without
deviating from the core principles. The occasionalist theological principles
of the early classical Ash‘ari-Maturidi schools spurred fruitful discussions
in the late classical periods that led to a reformulation of the Sunni schools
view on occasionalism. This newly formulated view remained in line with the
said theological principles while benefiting from the philosophical precision
of Avicenna’s treatment of epistemology, specifically inquiry and knowledge
acquisition. Al-Taftazan’s critical assessment of istidlal's comparability to ta il
has offered a new insight onto on the applicability of the early occasionalist
concerns to the epistemic value of proofs, and the foundationalist approach to
knowledge as a whole. As such, foundationalism is compatible with occasion-
alism within different and variant understandings of its theological principles
in the classical and late classical traditions; and within the different and vari-
ant understanding of the relationship between adilla and conclusions being
inferential entailment or conventional entailment. Several modern writers
have attempted to align kalam with dialectical reasoning and philosophy with
the demonstrative. One may be tempted to read ontological contingency into
epistemological contingency. However, in these great thinkers, we do not see

49  For an overview of the problem, see for example Binyamin Abrahamov, Islamic Theology:
Traditionalism and Rationalism (Edinburgh: Edinburgh University Press, 1998) and Carl
Sharif El-Tobgui, Revelation and the Reconstitution of Rationality: Taqt al-Din Ibn Taymiyya’s
(d. 728/1328) Dar‘ ta‘arud al-‘agl wa-l-naql or The Refutation of the Contradiction of
Reason and Revelation (PhD. diss., McGill University, 2013).
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Ash‘ari-Maturidi contingency rendering proofs to be merely probabilistic nor
dialectic, nor do they see demonstrative proof as an affront to the Divine pre-
rogative nor power. Thus, interpreting the occasionalism of the present late
classical thinkers as necessarily undercutting demonstrative knowledge would
be gratuitous and anachronistic.
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CHAPTER 5

Impact of Theological Attitudes on Legal Thinking:
Reason and Maslaha in the Legal Thought of
Muhammad ‘Abduh (d. 1323/1905)

Mohammed Abdelrahem

1 Introduction

Islamic sciences are characterized by a dynamic interplay of themes and
methodologies, fostering an interdisciplinary relationship that shaped their
development over centuries. This interaction often leads to the emergence of
new disciplines, as evidenced by the integration of hadith and figh (‘Islamic
jurisprudence’), which gave rise to im hadith al-ahkam (‘the study of legal
hadith’).! Similarly, the relationship between tafsir (‘Quranic exegesis’) and
figh prompted jurists to interpret Qur’anic verses containing legal provisions,
leading to the field of tafsir ayat al-ahkam (‘exegesis of legal Quranic verses’).?
Among the most significant intersections is the relationship between lm
al-kalam (‘Islamic theology’) and usi! al-figh (‘Islamic legal theory’), where
theological principles have historically influenced the foundational method-
ologies of juristic reasoning. In the 4th/ioth and 5th/uth centuries, Muslim
theologians made notable contributions to usil al-figh, adopting a distinc-
tive methodological framework known as ‘the approach of theologians’ This
approach contrasted with the juristic method favored by Hanafi scholars,
reflecting the broader intellectual debates of the period.?

1 One of the early and most prominent scholars who wrote on this science is Jamal al-Din
al-Zayla1 (d. 762/1360) and al-Hafiz al-‘Iraqi (d. 806/1403). The former wrote his book, Nasb
al-raya fi takhrij ahadith al-Hidaya (Raising the Flag for Studying the Chains of Transmission
of the ahadith of The Guidance), as a commentary on the Hanafi book al-Hidaya (The Guid-
ance) by the Hanafi jurist al-Mirghiyani (d. 593/1197). The latter wrote Takhrij ahadith al-Thya’
(Studying the Chains of Transmission of the ahadith of The Revival) as a commentary on
al-Ghazal?’s Thya’ ‘ulum al-din (The Revival of the Religious Sciences).

2 Many fuqgaha’ (sg. fagih, ‘a Muslim jurist’) wrote commentaries on the Qur'anic verses con-
taining legal provisions. The first to contribute to this genre was al-Shafi‘1 (d. 204/820), the
Hanafi jurist al-Jassas (d. 370/981), and the Maliki jurist Ibn al-Arabi (d. 543/1148), with all
their works entitled Ahkam al-Qur'an (Legal Provisions of the Quran).

3 In an earlier study, I explored the contributions of al-Qadi ‘Abd al-Jabbar al-Mu‘tazili
(d. 415/1025) to usul al-figh, particularly in the 17th section of his al-Mughni fi abwab

© KONINKLIJKE BRILL BV, LEIDEN, 2026 DOI1:10.1163/9789004746886_007



IMPACT OF THEOLOGICAL ATTITUDES ON LEGAL THINKING 121

While the Mu‘tazill emphasis on reason distinguished their approach
from the Ash‘aris and the Maturidis, discussions around the concept of al
al-ahkam (‘causes behind legal rulings’) during the sth/1ith and 6th/12th cen-
turies reveal a shared reliance on rational methodologies across these theologi-
cal schools. However, differences persisted regarding the precedence of reason
over textual sources. These differences became less pronounced in the 5th/uth
and 6th/12th centuries, as scholars sought to reconcile rational and textual
approaches within a unified framework for usil al-figh.

This dynamic interaction between theology and law, which has always
been a cornerstone of Islamic intellectual history, finds a particularly distinc-
tive expression in the works of prominent Islamic scholars of the modern era,
most notably Imam Muhammad ‘Abduh (1266-1323/1849-1905), a leading
figure among reformist thinkers in modern Islam. In his thought, theological
attitudes such as the role of ‘reason’ (‘ag!) and the principle of ‘public welfare’
(maslaha) serve as the foundation for re-evaluating traditional legal rulings.
‘Abdubl’s project reflects an integrated approach where theology, ethics, and
law converge to address both spiritual and societal needs, offering a framework
for reform that remains deeply rooted in Islamic principles while responding
to contemporary challenges.

2 Subject and Methodology

This study explores the impact of theological attitudes on legal thinking in
‘Abduh’s work, focusing on two core concepts: reason and maslaha. These
concepts not only inform his methodology but also serve as tools for inter-
preting Islamic law in a manner that prioritizes justice, accountability, and
the evolving needs of society. Concepts of reason and maslaha were not
employed arbitrarily; instead, they were integral to his efforts to critically
assess traditional legal provisions that had remained static for centuries. This
methodological rigor reflects a notable parallel between ‘Abduh’s thought
and Mu‘tazili principles, particularly in his reliance on rational criteria for

al-tawhid wa-l-‘adl, where he addressed the Mu‘tazill perspective on the sources of leg-
islation, including the Qurian, jma (‘consensus’), Prophetic acts, and giyas (‘analogical
reasoning’). That study raised a central question about the extent to which Mu‘tazili theo-
logical principles shaped their contributions to usul al-figh, particularly given al-Qadi ‘Abd
al-Jabbar’s role as Supreme Judge during the Buwayhid dynasty; see Mohammed Abdel-
rahem, “Auswirkung der Theologie auf das rechtsphilosophische Denken der Mu‘tazila:
Lektiire bei al-Qadi ‘Abd al-Gabbar” Zeitschrift fiir Recht & Islam, 13/14 (2022), 57-80,
http://zri.gair.de/index.php/en/contents/current-issue.
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addressing theological and legal issues. This influence is evident in many of
his legal opinions and fatwas, inspiring subsequent scholars and intellectuals,
including ‘Abd al-Halim Mahmud (d. 1328/1978), Hasan Hanafi (d. 1443/2021),
al-Tahir Ibn ‘Ashar (d. 1393/1973), and ‘Ali ‘Abd al-Raziq (d. 1386/1966), who
similarly adopted rationalist approaches to Qur’anic and Sunna texts.

The study adopts a critical-analytical methodology, focusing on ‘Abduh’s
writings that emphasize the role of reason in understanding Islamic provi-
sions. It explores the theological discussions presented in Risalat al-tawhid
and compares ‘Abduh’s perspectives with those of classical schools of juris-
prudence. It further examines the influence of these theological positions on
‘Abdub’s legal interpretations, particularly in his analysis of family law, where
his religious discourse is distinctly reflected, as he consistently employed the
concept of maslaha as a guiding legal principle. This emphasis underscores his
dual commitment to religious reform and societal progress.

By re-evaluating traditional rulings through the lens of ethical consider-
ations and contemporary societal realities, ‘Abduh challenged established
interpretations that, in his view, failed to uphold the core Islamic principles of
justice and equality. His critiques of polygamy and oral divorce, for instance,
demonstrate his ability to reconcile classical jurisprudential frameworks with
a modern understanding of social dynamics, particularly in advocating for
women’s rights and human dignity.

To provide a comprehensive analysis, the study draws on primary sources
such as Risalat al-tawhid, articles from al-Manar magazine, co-published
with Jamal al-Din al-Afghani (d. 1315/1897), and al-A‘mal al-kamila, compiled
by Muhammad ‘Imara (d. 1441/2020). These are supplemented with sec-
ondary sources—Arabic and non-Arabic—that explore ‘Abduh’s reformist
thought and legal opinions. This analysis revolves around three key dimen-
sions. First: Abduh’s conception of reason as a theological and epistemological
tool, examining its role in understanding and interpreting religious doctrines.
Second: the application of reason in matters of belief, exploring how he uti-
lized reason to address theological questions. Third: the application of reason
and the concept of maslaha in his jurisprudential thought, with a particu-
lar focus on his positions on the definition of marriage, the permissibility of
polygamy, and the validity of oral divorce, which have figured prominently in
‘Abdul’s reform project.*

4 Yusra Khreegi, Women in the Writings of Muhammad Abduh (School of Oriental and African
Studies, University of London, 2014; PhD thesis), 137, https://eprints.soas.ac.uk/20318/.
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3 Imam Muhammad ‘Abduh

Muhammad ‘Abduh was born around 1849 and received his early traditional
religious education at al-Azhar Mosque in Cairo, earning the Glimiyya degree
in 1877, which qualified him to teach at al-Azhar University. In 1880, ‘Abduh
became the editor-in-chief of Egypt’s official journal al-Waqa’i® al-misriyya
(Egyptian Affairs), where he voiced progressive views on social, moral, and
legal issues, including polygamy, which he would later explore in his Qur’anic
commentary. His involvement with the ‘Urabi movement, which sought con-
stitutional reform and opposition to foreign control, led to his arrest and subse-
quent exile to Paris. There, he collaborated with the prominent reformer Jamal
al-Din al-Afghani to publish the influential journal al-Urwa al-wuthqa (The
Firmest Bond), a platform for advocating political and social reform across the
Muslim world. Following his exile, ‘Abduh taught theology, history, and Arabic
literature at a progressive school in Beirut before returning to Egypt in 1888.
Under the reign of Khedive ‘Abbas Hilm1 11 (r. 1892—1914), he held several pres-
tigious positions, reflecting his influence and status as a reformer. In 1894, he
was appointed to the al-Azhar Administrative Council, and in 1899, he became
the Grand Mulfti of Egypt. As Grand Mufti, ‘Abduh was not confined to issuing
fatwas but actively engaged in intellectual discourse through newspaper pub-
lications, lectures, and books, including works on Qur’anic exegesis. Despite
his widespread influence, ‘Abduh faced increasing criticism from traditional
scholars at al-Azhar for his non-conventional views, which were reflected in
several controversial fatwas. On July 11, 1905, ‘Abduh passed away from cancer
in Alexandria, leaving behind a rich legacy as a pioneer of Islamic modernism
and a key figure in the intellectual revival of the Muslim world.5

‘Abduh’s most significant work, Risalat al-tawhid (Theology of Unity, first
edition published in 1897), presents an in-depth exploration of key theologi-
cal concepts and issues, positioning reason as central to understanding faith
and belief.® In addition to Risalat al-tawhid, ‘Abduh contributed a partial com-
mentary on the Qur’an, which was later completed by his disciple Muhammad
Rashid Rida (d. 1354/1935). Rida published the full commentary under the title
al-Manar, a seminal work of modern Qurianic exegesis that reflects ‘Abduh’s

5 For more information see Johanna Pink, “Abduh, Muhammad,” in Encyclopaedia of the
Qurin, ed. Jane Dammen McAuliffe (Leiden: Brill, 2015), consulted online on 13 March 2022
at http://dx.doi.org/10.1163/1875-3922_q3_EQCOM_050483.

6 Anke Kiigelgen, “Abduh, Muhammad,” in Encyclopaedia of Islam Three Online, ed. Kate Fleet,
Gudrun Kramer, Denis Matringe, John Nawas, and Everett Rowson, consulted online on
13 July 2021 at http://dx.doi.org/10.1163/1573-3912_ei3_COM_o103.
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reformist interpretations and engagement with contemporary issues. ‘Abduh’s
engagement with interreligious discourse and critique of modernity is further
evident in his al-Islam bayna al-ilm wa-l-madaniyya (Islam between Science
and Civilization), a work written as a refutation of the views of Christian
thinker Farah Antan (d. 1430/1922). In this text, ‘Abduh defends Islam against
claims that it is incompatible with scientific progress and modern civilization.
Similarly, his work al-Islam wa-l-radd ‘ala muntaqidih (Islam and the Defense
against Its Critics) critically addresses the arguments of French historian
Gabriel Hanotaux (d. 1944), showcasing his efforts to challenge misconcep-
tions and defend the intellectual and moral integrity of Islam. Beyond these
major works, ‘Abduh was a prolific writer who contributed numerous articles
to al-Manar and various Egyptian newspapers. Muhammad ‘Imara, an influ-
ential Egyptian thinker, recognized the significance of ‘Abduh’s contributions
and compiled his complete works in four volumes under the title al-Amal
al-kamila (The Complete Works). This collection, published by Dar al-Shuraq
in 1993, includes ‘Abdul’s writings alongside Tmara’s insightful commentary,
providing a comprehensive resource for understanding ‘Abduh’s ideas and
their enduring impact on Islamic reform.

3.1 The Concept of Reason in the Thought of Muhammad Abduh

One of the most defining characteristics of Muhammad ‘Abduh’s reformist
religious thought is his emphasis on the pivotal role of reason in addressing
various religious issues. He championed reason as a fundamental tool for
understanding and interpreting religious rulings, emphasizing the inherent
compatibility between Islam and rationality. To this end, ‘Abduh authored
several articles addressing the role of reason in comprehending the teachings
of Islam. Moreover, he engaged with the concept of reason extensively in his
theological discussions and his commentary on the Qur’an. For ‘Abdubh, rea-
son functions as a criterion for discerning interests and benefits and plays a
central role in understanding the relationship between humanity and the uni-
verse, as well as the connection between the soul and the body. He eloquently
described reason as follows:

Reason is one of the loftiest powers. Moreover, it is the strength and pillar
of human power. The whole universe is the document that reason looks
at and the book it reads. Indeed, everything that could be read is a guide
and a way to God.”

7 Muhammad ‘Abduhb, al-A'mal al-kamila, ed. Muhammad ‘Imara (Cairo: Dar al-Shuragq,
1414/1993), vol. 3, 295.
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In his theological treatise Risalat al-tawhid, ‘Abduh frequently employs a ratio-
nalist approach, which in many instances aligns with the methodologies of the
Mu‘tazila. His reliance on reason in addressing theological issues reflects his
commitment to rational speculation as the primary means of understanding
the principles of Islam. Two key passages from his works—the Qur’anic com-
mentary al-Manar and Risalat al-tawhid—illustrate ‘Abdub’s vision of reason
and its role in human life and the interpretation of legal provisions.

In his commentary on the Qur’anic verse “They ask you, [O Muhammad],
about the crescent moons ...” (Quran 2:189), ‘Abduh asserts: “What a human
can understand by himself, Prophets are not asked to explain.”® This statement
underscores ‘Abduh’s belief that reason is the primary source of knowledge,
and therefore, individuals should not rely on revelation or the teachings of the
Prophets for matters that are within the reach of rational understanding.

This means that reason, according to ‘Abdub, is the first basis of knowledge,
and therefore a person should not understand the matters of his religion by
means of revelation or the heritage of the Prophets except in matters that rea-
son is unable to perceive. Thus, ‘Abduh states that the first principle of Islam
is al-nazar al-‘aqli (‘rational speculation’). He stresses that turning to external
mediation in matters comprehensible to reason neglects the innate talents
and intellectual faculties that God has endowed humanity with.® This position
highlights his broader vision of Islam as a religion deeply rooted in rationality
and his belief in the harmonious relationship between reason and revelation,
where each complements the other without contradiction.

The second quote refers to the benefit that accrues to man (or humanity)
from relying on reason. Muhammad ‘Abduh here draws a connection between
the role of reason, as perceived in Islam, and the ethical values that arise from
adopting rationality in practical life. In Risalat al-tawhid, ‘Abduh says:

Islamic rationality equips man with two great things he was deprived of
for a long time, namely, freedom of will and independence of opinion
and thought. Humanity is built on these two and with them man was
prepared to reach the happiness God meant for him to reach.!0

8 Muhammad Rashid Rida and Muhammad ‘Abduh, Tafsir al-Manar (Cairo: Matba‘at
al-Manar, 1350/1931), vol. 2, 204.

9 Cf. Harun Nasution, The Place of Reason in Abduh’s Theology: Its Impact on His Theological
System and Views (McGill University, 1968; PhD thesis), 57, https://escholarship.mcgill
.ca/concern/theses/pz50h1458.

10  Muhammad ‘Abduh, Risalat al-tawhid (Cairo: al-Matba‘a al-Khayriyya, 1343/1924), 86.
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This statement encapsulates ‘Abduh’s conviction that freedom of will and inde-
pendence of thought are fundamental to human completeness and are direct
results of employing reason in life. He regards these attributes not as inciden-
tal but as essential to humanity’s capacity to achieve the divine purpose of
happiness and fulfillment. However, his characterization of this rationality as
“Islamic” is crucial, as it underscores that he does not promote an unrestrained
or absolute reliance on reason. Instead, he conceives of reason as operating
within the boundaries of Islamic teachings, where it is harmonized with and
governed by the principles of faith. This framework ensures that rationality
remains aligned with ethical and spiritual objectives, reflecting the intended
balance between human intellectual capability and divine guidance.

‘Abduh’s conception of the role of reason in attaining freedom of opinion
and thought is derived primarily from the Quranic verses that exhort indi-
viduals to engage in rational speculation and contemplation of the universe
as a pathway to belief in God. This freedom, which arises through the use of
reason, serves as a foundational influence on ‘Abduh’s legal thought, as will be
explored further in the second section. In essence, ‘Abduh views human free-
dom to choose one’s actions as the crucial link between his theological posi-
tions and his reformist stance on socio-legal issues. This freedom, however, is
not unrestricted but remains firmly rooted in the framework of Islamic ratio-
nality, closely intertwined with a belief in God and the moral responsibilities
that such belief entails.!!

The question that arises in this context is: What are the boundaries of rea-
son in ‘Abdub’s intellectual framework? This inquiry highlights the intersec-
tion between ‘Abduh’s perspective and the Mu‘tazili approach regarding the
interplay of reason and revelation. While ‘Abduh emphasizes the centrality of
reason, he acknowledges its limitations in certain legal and metaphysical mat-
ters. He contends that human reason, despite its capacity for rational inquiry,
requires the guidance of revelation to prevent it from falling into the pitfalls
of natural religiosity. Without this divine guidance, reason alone, according
to ‘Abdubh, is “insufficient to secure human happiness and fulfillment in this
world.” Revelation thus plays a complementary role, ensuring that reason oper-
ates within a framework that aligns with divine wisdom and the ultimate pur-
pose of human existence:!?

For the issues that are not possible to be comprehended, that sense and
reason fail to perceive, or that are difficult to identify, we need a guide

11 Kiigelgen, “Abduh, Muhammad.”
12 Cf. ‘Abdubh, Risalat al-tawhid, 41.
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with a revelation from God Almighty so that we can accept them through
faith and submission, which is why I said that the messenger is the mind
of the nation.'3

‘Abduh’s description of the messenger as the “mind” of the nation under-
scores his recognition of the limitations of individual intellect in discerning
legal rulings that are exclusively accessible through revelation. Even in such
cases, ‘Abduh intriguingly equates revelation itself with reason, suggesting
that divine guidance operates as a higher form of intellect, aligned with but
surpassing human reasoning capabilities. This perspective resonates with the
Mu‘tazili framework, which differentiates between rulings derived from rea-
son (ahkam ‘aqliyya) and those dependent on revelation (ahkam sharyya).
The Mu‘tazila emphasized that while revelation provides rulings inaccessible
to reason, it must never contradict rational principles. Al-Qadi ‘Abd al-Jabbar, a
prominent Mu‘tazili scholar, elaborates on this dynamic in al-Mughni fi abwab
al-tawhid wa al-‘adl. He classifies legal provisions into two types: those discern-
ible through reason, referred to as “reason-based provisions,” and those reli-
ant on revelation, termed “revelation-based provisions.”* Among the latter are
“acts of worship and other matters that transcend rational comprehension,”
requiring submission to divine command.!> Like the Mu‘tazila, ‘Abduh main-
tains that there must be no contradiction between the rulings of revelation
and the dictates of reason, thus affirming a harmonious relationship between
the two. Harun Nasution indirectly underscores this similarity between ‘Abduh
and the Mu‘tazila by emphasizing that ‘Abduh views revelation as both a con-
firmation of the truths discerned by reason and a source of guidance for mat-
ters beyond the capacity of human intellect:

Reason, having a certain power, exerts itself to attain knowledge of God,
and revelation having certain functions, comes down to man to confirm
the knowledge he has obtained through reason, as well as to inform him
of matters which his reason has not been able to discover.1

13 Rida and ‘Abduh, Tafsir al-Manar, vol. 2, 204.

14  al-Qadi ‘Abd al-Jabbar al-Hamadhani, al-Mughni fi abwab al-tawhid wa-l-‘adl, ed. Taha
Husayn and Amin al-Khali (Cairo: The Egyptian General Institution for Authorship,
Translation, Printing and Publishing, 1381/1961), part no. 17, “Legal Matters,” 9.

15 Ibid., 101.

16 Nasution, The Place of Reason in Abduh’s Theology, 52.
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What stands out in this context is ‘Abduh’s innovative discussion on the limi-
tations of human senses and desires, which can impede reason from fulfill-
ing its intended function. He argues that, in such situations, human beings
require revelation to discern the truth about what is morally good or evil.
To illustrate this, ‘Abduh presents the example of an individual who abuses
narcotic substances. While this person may intellectually recognize the harm
such substances cause to others, their own desires, dominated by lust, prevent
them from acknowledging the harm these substances inflict upon themselves.
Consequently, they prioritize their immediate pleasure over the rational direc-
tive to avoid what is harmful. In ‘Abduh’s framework, this scenario underscores
the necessity of an external guide—revelation—to bolster reason against the
dominance of sensory desires. He explains that revelation, conveyed through
the messenger, serves as this higher teacher, reinforcing the authority of reason
and providing a moral deterrent against the temptations of lust. By doing so,
revelation ensures that individuals adhere to the path of righteousness and
align their actions with ethical principles.!”

Several researchers have examined Muhammad ‘Abduh’s rationality, recog-
nizing it as one of the most defining features of his reformist thought. This focus
has led scholars to describe his rationality in ways that align with their own
interpretative frameworks for analyzing ‘Abduh’s intellectual contributions.
For instance, Moroccan scholar ‘Ammar bin Hammuda,'® in his work Athar
al-mu‘tazila fi al-fikr al-islami al-hadith (The Impact of the Mu‘tazilt School on
Modern Islamic Thought), refers to ‘Abduh’s rationality as “Islamic (or believ-
ing) rationality.”® This description emerges in the context of Hammuda’s dis-
cussion on the influence of ‘Abduh’s ideas on Muhammad ‘Imara’s reception
of Mu‘tazili thought.

Conversely, Tunisian scholar Muhammad al-Haddad,?® in his book
Muhammad Abduh: Qiraa jadida fi khitab al-islah al-dini (Muhammad Abduh:
A New Reading of the Discourse of Religious Reform), characterizes ‘Abduh’s

17 Cf. Rida and ‘Abdubh, Tafsir al-Manar, vol. 2, 204.

18  Bin Hammauda is a Tunisian scholar specializing in Islamic literature and civilization.
He holds a PhD and serves as a professor at the Faculty of Arts and Humanities in Sfax,
Tunisia. His research focuses on the influence of Mu‘tazili thought on modern Islamic
thought.

19  ‘Ammar Bin Hammauda, Athar al-mutazila fi al-fikr al-islami al-hadith (Beirut: Arab
Cultural Center, 1435/2014), 77.

20  Al-Haddad is a prominent Tunisian scholar and academic. He holds a PhD from the
Sorbonne University in Paris and currently serves as a professor of higher education at the
University of Manouba, Tunisia. His research interests encompass Islamic studies, with a
particular focus on hermeneutics and literary criticism within the Islamic discourse.
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approach as “moral rationalism.” Al-Haddad argues that ‘Abduh considers
reason to be both a criterion for knowledge and a foundation for ethics. This
conviction aligns ‘Abduh with certain Mu‘tazili views, particularly the belief
that reason has the independent capacity to discern moral good (al-husn)
and moral wrong (al-qubh), even in the absence of scripture. According to
al-Haddad, ‘Abdul’s position stems from his belief in the inherent moral value
of reason, which he sees as absolute and transcendent, with revelation serving
primarily to affirm this intrinsic value.?!

Another significant interpretation comes from Egyptian thinker Muhammad
‘Imara,?? who, in his book al-Manhaj al-islahi li-l-Imam Muhammad Abduh
(The Reformist Approach of Imam Muhammad Abduh), describes ‘Abduh’s
rationality as “moderate rationality” According to ‘Imara, this rationality
stands in opposition to two extremes: the literalist Wahhabi-Salafl approach
to Shari‘a interpretation and the materialist perspective that entirely rejects
scripture and revelation as sources of knowledge. For ‘Imara, ‘Abduh’s rational-
ity seeks a balanced path that integrates reason and revelation without suc-
cumbing to the excesses of either extreme.?3

The diversity in how scholars characterize ‘Abduh’s rational approach reflects
the plurality of intellectual influences that shaped his thought. These influ-
ences include classical Islamic philosophers, theologians, works on logic and
ethics, as well as modern Western thinkers such as Jean-Jacques Rousseau
(d.1778), Immanuel Kant (d. 1804), Jules Francois Simon (d. 1896 ), Ernest Renan
(d. 1892), and Herbert Spencer (d. 1903). This scholarly variety, while enrich-
ing ‘Abdulv’s intellectual project, also makes it challenging to ascribe a single,
cohesive systematic identity to his body of work, whether in tafsir, figh, fatwa,
or his political writings. This lack of a unified methodological framework has
drawn criticism from some scholars. Al-Haddad, for example, underscores
the complexity of ‘Abduh’s intellectual diversity, noting that his engagement
extended beyond Islamic texts to include significant works of Western phi-
losophy and social thought. ‘Abduh’s translation of Spencer’s educational
treatise Education: Intellectual, Moral, and Physical into Arabic exemplifies

21  Muhammad al-Haddad, Muhammad Abduh: Qira’a jadida fi khitab al-islah al-dini (Beirut:
Dar al-Tali‘a, 1424/2003), 133.

22 ‘Imara (d. 1441/2020) was an Egyptian Islamic thinker, author, and editor. He wrote
numerous books on the Mu‘tazila and Islamic philosophy. In the 1960s, he delved deeply
into the political teachings of Averroes, aiming to revitalize Arab thought. Imara held
several leading positions at al-Azhar. In addition to his membership in the Academy of
Islamic Research, he also served as editor-in-chief of the al-Azhar Magazine.

23  Muhammad ‘Imara, al-Manhaj al-islahi li-l-Tmam Muhammad Abduh (Cairo: Dar
al-salam, 1430/2009), 63.
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this cross-cultural intellectual engagement. Al-Haddad reiterates the diffi-
culty of pinpointing a dominant system within ‘Abdul’s rational approach, an
observation that reflects both the richness and the ambiguities of his intel-
lectual legacy.?*

In the following section, this study will undertake a practical analysis of
some of ‘Abdul’s key theological positions, with a particular focus on his dis-
course regarding moral valuation (al-husn wa-l-qubh), which serves as a critical
point of comparison between ‘Abduh’s rational approach and the principles
of the Mu‘tazila. As one of the most contentious issues in classical Islamic
thought, al-husn wa-l-qubh carries profound implications, extending beyond
theology into the foundational principles of Islamic legal theory (usil al-figh).

3.2 The Role of the Reason in Belief

One of the most significant influences on ‘Abduh’s discourse of the role on

reason is the theological debate among kalam-scholars concerning the rela-

tionship between reason and revelation. This discourse profoundly shaped his

views, evident both in his treatment of theological issues in Risalat al-tawhid

and in his responses to critics of Islamic teachings. This influence is partic-

ularly pronounced in his discussions on the role of reason and the rational

foundations of Islam. In his book al-Islam bayn al-ilm wa-l-madaniyya (Islam

Between Science and Civilization), written in response to Farah Antan, ‘Abduh

identifies five foundational principles of Islamic faith (theological principles

of Islam), namely:2°

— Rational speculation (al-nazgar al-‘aqli) for the acquisition of faith;

— Giving precedence to reason over the literal meaning of scripture in case
there is a conflict;

— Avoiding takfir (labeling Muslims as disbelievers);

Considering the divine norms in the universe;

Getting rid of theocracy.
Although ‘Abduh did not explicitly clarify what he meant by the term usu!
(‘principles’), we can still discern the general framework of his reformist

24  Al-Haddad, Muhammad Abduh, 127: “Abdul’s discourse does not seem attempting to set
standards as much as attempting to justify a set of primary values based on multiple sys-
tems in order to confirm the values’ absolute nature. It would then be the same either to
present the matter in the name of religion or present it in the name of reason, or to rely on
Miskawayh or Herbert Spencer. [...] What is important to ‘Abduh is to prove the existence
of absolute values.”

25  Muhammad ‘Abduh, al-Islam bayn al-ilm wa-l-madaniyya (Cairo: Mu’assasat hindawi
li--talim wa-l-thaqafa, 1433/2012), 78; Mishal Juha, al-Munagara al-diniyya bayna al-Shaykh
Muhammad Abduh wa-Farah Antan (Beirut: Baysan li-l-nashr wa-l-tawz1, 1435/2014), 230.
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thought through them. The first and second principles highlight the prominent
role reason occupies in this framework, clearly reflecting the significant simi-
larities between his methodology and Mu‘tazili thought. According to ‘Abdubh,
belief in the existence of God is based solely on reason. It is not the prophets
or the revealed scriptures that lead to faith in God and His Oneness, but rather
al-nazar al-‘aqli (‘rational speculation’), which he identifies as the first founda-
tional principle established in Islam. For this reason, Muhammad ‘Abduh des-
ignates rationality as the first theological principle among the five principles
he outlines:

The first foundational principle of Islam is al-nazar al-‘agli. In Islam,
rational speculation serves as a means of attaining genuine faith. Islam
presents reason as a source of evidence and as an arbiter of truth. He who
accepts reason as an arbiter must submit to its judgment.26

Although the concept of al-nazar al-‘aqli (‘rational speculation’) has been a
significant element in theological discourse since the 4th/10th century among
kalam scholars, notable differences arose regarding its application to vari-
ous theological questions. Chief among these debates is the issue of al-tahsin
wa-l-taqbih (‘determining what is morally good and what is morally evil’),
which I will explore in detail later in the discussion of ‘Abdul’s position on
this matter.

The Mu‘tazilis championed rational speculation, asserting that knowledge
of God can only be achieved through reason. They maintained that other
sources of knowledge, including those of sharia—such as the Qur’an, Sunnah,
and ima“ (‘consensus’)—are contingent on the rational comprehension of
God, His Oneness, and His Justice.2” Conversely, the other theological schools,
while acknowledging reason as a tool for acquiring knowledge, rejected
its necessity as a foundational means of attaining such knowledge. For the
Ash‘aris, for instance, knowledge is acquired necessarily and directly through
revelation (the Qur’an and the Sunnah). They argued that reliance on reason
alone may lead to doubt, which undermines faith and weakens the certitude
upon which belief rests.2® On this basis, it can be noted that there is a con-
vergence between ‘Abdul’s view and the Mu‘tazili perspective, as evidenced
by his emphasis on the principle that reason must take precedence over the
literal meaning of scripture in cases of apparent conflict. This principle, widely

26 ‘Abdubh, al-Islam bayn al-‘ilm wa-l-madaniyya, 78.
27 Cf. Sulayman Salim ‘Alam al-Din, al-Mutazila (Beirut: Nufal Publications, 1421/2000), 206.
28 Ibid., 202.
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associated with the Mu‘tazilis, involves the use of ta’wil (‘interpretation’) as a
rational method to resolve contradictions between the apparent meaning of a
text and the conclusions of reason. This approach relies on definitive Qur’anic
verses and established linguistic principles as its foundation.?? ‘Abduh explic-
itly referred to this principle in his discussions, alongside other theological
positions that reflect his rationalist and reformist stance:

The scholars of the Islamic tradition, with few exceptions not considered
significant, have unanimously agreed that when reason and revelation
are in apparent conflict, priority is given to what is established by rea-
son. As for the text of revelation, there are two possible approaches: first,
accepting the validity of the transmitted text while acknowledging the
inability to comprehend its meaning, and entrusting the matter to God’s
knowledge; second, interpreting the text (ta’wil) in accordance with the
rules of language to align its meaning with what reason has affirmed.3°

‘Abduh’s belief in this principle prompted him to assert that there is an agree-
ment among all scholars (except for a few) on this principle. However, it is well
known that there is no such agreement on this issue. A good number of schol-
ars refused the precedence of reason over revelation on the pretext that there is
no conflict between the authentic revelation and explicit reason. Ibn Taymiyya
(d. 728/1328), for example, wrote his famous book Dar’ ta‘arud al-‘aql wa-l-naq!
(Refutation of the Conflict of Reason and Revelation)® to refute this claim.
It seems that ‘Abduh was influenced in his view by the Mu‘tazilis and some
later Ash‘aris, such as al-Razi (d. 606/1209) and Ibn Rushd (d. 595/1198), in
terms of giving precedence to reason over revelation in the case of conflict
and resorting to rational reconciliation between proofs to remove this contra-
diction. ‘Abduh refers to the opponents who doubt reason’s ability to realize
the belief, “those are the Salafis, muhaddithun (‘scholars of hadith’) and mush-
abbiha (‘anthropomorphists’).”32 He applied this principle in many issues dis-
cussed in his articles, such as the issue of the Oneness of God, human actions,
al-qada®wa-l-gadar (‘predestination’), polygamy, and divorce.

29  Cf Zahid Khalaf Rasan, “Mawgqif al-‘aql kama yarahu al-Imam Muhammad ‘Abduh min
ba‘d al-mafahim allati tarahaha al-Islam,” Journal of Damascus University,18/3 (1423/2002),
137-67, here 140.

30 ‘Abdubh, al-Islam bayn al-ilm wa-l-madaniyya, 78.

31  Abu al-‘Abbas Taqiyy al-Din Ahmad Ibn Taymiyya, Dar’ ta‘arud al-‘aql wa-lI-naql, ed.
Muhammad Rashad Salim (Riyadh: Imam Muhammad Bin Saud Islamic University,
1411/1991).

32 Rasan, “Mawqif al-‘aql kama yarahu al-lmam Muhammad,” 140.
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Another central aspect of ‘Abduh’s rationalist approach concerns the iden-
tification of al-tahsin wa-l-taqbth. This issue has been one of the most debated
topics among Muslim theologians, particularly its implications for divine
reward, punishment, and human accountability in usul al-figh. Through an
in-depth reading of ‘Abduh works, we can conclude an agreement with the
opinion of the Mu‘tazilis on this issue, he asserts that reason independently
discerns good and evil without reliance on revelation. For ‘Abduh, human vol-
untary actions are judged as good or evil based on their inherent outcomes:
actions are deemed “good” due to their benefits and “evil” due to their harms.
He explains in Risalat al-tawhid:

Voluntary actions are good or bad in themselves or by reference to their
particular or general consequences. Sense and reason are well able to
distinguish the two in the above examples without having to rely on
revelation.33

Thus, the issue of distinguishing between fasan and gabih is known to human
reasoning which differentiates between what is harmful and what is beneficial,
labeling the former as “the act of evil” and the latter as “the act of goodness.”
‘Abduh rejects the classical statement of Ash‘aris that “hasan is what is declared
so by the shar (‘revelation’) and gabih is what is declared so by the shar3*
Thus, the ability to distinguish between good and evil is not solely dependent,
in his view, on the revelation (or the sharia), but rather reason precedes the
revelation in this, and the revelation comes only to reveal this to us. It is note-
worthy that some researchers emphasized this convergence between ‘Abduh’s
view and the Mu‘tazilis’ views regarding the issue of al-husn wa-l-qubh (‘good
and evil’).35 Thomas Hildebrandt indicated that Muhammad ‘Abduh adopted

33  ‘Abduh, Risalat al-tawhid, 37.

34  Al-Qadi Aba Bakr Muhammad Ibn al-Tayyib al-Bagillani, al-Taqrib wa al-irshad, ed. ‘Abd
al-Hamid Ibn ‘Ali Aba Zunayd (Beirut: Risalah Foundation, 1419/1998): “The reason itself
does not judge something as good [...] or evil [...]. Rather, the deed of mukallaf (‘legally
responsible person’) should be described as good or evil based on God’s judgement.”

35 Cf. al-Haddad, Muhammad Abduh, 133; Rusan, Mawqif al-‘aql kama yarahu al-Imam
Muhammad, 140; Ahmad Khamis Zaki Mir‘q, “Athar al-naz‘a al-‘aqliyya ‘inda al-Mu‘tazila
fi *ara’ kull min Jamal al-Din al-Afghani (t. 1897) wa-Muhammad ‘Abduh (t. 1905)
al-kalamiyya,” Journal al-bahth al-‘ilmifi al-adab, 23/5 (1443/2022), 65-83, here 75, https://
jssajournals.ekb.eg/article_268831.html; Muhammad ‘Abduh and Tarik ‘Abd al-Halim,
al-Mu'‘tazila bayna al-qadim wa-I-hadith (Birmingham: Dar al-Arqam, 1987), 128; Haider Kh.
Murad, “al-Mu‘tazila wa-atharuhum fi al-fikr al-siyasi fI al-tarikh al-islami wa-l-mu‘asir,”
Journal Ahl al-Bayt ‘alayhim al-salam, 21 (1443/2022), 53-74, here 69, https://abu.edu
.iq:8081/ar/research/articles/68062.


https://jssa.journals.ekb.eg/article_268831.html
https://jssa.journals.ekb.eg/article_268831.html
https://abu.edu.iq:8081/ar/research/articles/68062
https://abu.edu.iq:8081/ar/research/articles/68062
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the Mu‘tazili view on this issue to emphasize the ability of the human reason
to realize the inherent moral value of its actions.36

The final issue I wish to address in this context is the matter of “the cre-
ation of actions.” In Risalat al-tawhid, Imam ‘Abduh assigns an independent
role to reason in judging human actions. Through his perspective on this issue,
‘Abduh sought to reconcile the views of various theological schools, rejecting
the dogmatic adherence to specific opinions. The question of “the creation of
voluntary actions” was a subject of significant debate among the Mu‘tazila,
the Ash‘aris, and the Jabariya. Imam ‘Abduh asserts in Risalat al-tawhid that
humans are

aware of their voluntary actions, weighing their outcomes with reason,
assessing them with their will, and then executing them with an inher-
ent power within themselves. To deny any part of this is equivalent to
denying one’s own existence, as it contradicts the self-evident truths of
reason.®’

By using the expression “an inherent power,” ‘Abduh avoids taking a clear
stance in favor of either the Mu‘tazili or the Ash‘arl positions. He rejects the
Mu‘tazili view, which attributes full authority to humans over their actions,
describing it as “an obvious delusion on their part.” At the same time, he cri-
tiques the Ash‘arl doctrine of kasb (‘acquisition’), labeling it as “a negation of
accountability and a nullification of the self-evident rulings of reason.” ‘Abduh
neither defines the concept of power he uses as a contingent power acquired

36  Thomas Hildebrandt, “Waren Gamal ad-Din al-Afgani und Muhammad ‘Abduh Neo-
Mu‘taziliten?” (“Were Jamal ad-Din al-Afghani and Muhammad ‘Abduh Neo-Mu‘tazili?”)
Die Welt des Islams, 42/2 (2002), 207—-62 writes: “Was die Moral betrifft, so erinnert
‘Abduhs Haltung in der Tat stark an die mu'tazilitische Position. [...] Fiir ‘Abduh kann
der Mensch nicht nur die ésthetischen Kategorien ,schon“ und ,hésslich“ von allein
unterscheiden [...], sondern er sei auch in der Lage, seine frei gewéhlten Taten (al-af’al
al-ikhtiyariya) selbstindig auf ihren moralischen Wert hin zu beurteilen, denn diese
Taten seien in sich selbst (fi nafsiha) bzw. im Hinblick auf die durch sie entstehenden
Folgen ,gut” oder ,schlecht”. Somit verfiige der Mensch iiber die Fahigkeit, die Tugenden
und die Last durch die blofie Vernunft zu erkennen.” (“With regard to morality, ‘Abduh’s
position indeed strongly recalls the Mu‘tazili stance. [...] For Abduh, humans are not only
capable of independently distinguishing between the aesthetic categories of “good” and
“evil” by himself [...], but they are also able to assess the moral value of their freely cho-
sen actions (al-af'al al-ikhtiyariyya). These actions, he argues, are ‘inherently’ ( fi nafsiha)
or consequentially “good” or “bad” based on the outcomes they produce. Thus, humans
possess the ability to discern virtues and burdens solely through reason.”). (See p. 244f.)

37  ‘Abdubh, Risalat al-tawhid, 30.
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by humans after intending and resolving to act, as the Ash‘arls assert, nor
does he describe it as created by humans themselves, as the Mu‘tazila claim.
Instead, he refrains from delving into metaphysical speculations about this
power, stating,

The secret of power is beyond our reach, and we are prohibited from
engaging in matters that reason can scarcely grasp.38

What is most important in this discussion is ‘Abduh’s emphasis on human
freedom in choosing their actions and their responsibility for these choices.3?
This affirmation links ‘Abdul’s theological thought with his perspective on
socio-legal issues, as we will see in the next section. He provides an example
of this responsibility and the sense of accountability by describing someone
who fails in a task or in saving another person from peril. This individual real-
izes their misjudgment and reattempts the task with alternative means to
achieve success, driven by the belief that they are the agent of their actions
and responsible for them. ‘Abduh comments on this, stating that through this
understanding,

Divine Ordinances are effectuated. Whoever denies any part of this
denies the very foundation of faith within themselves, which is their rea-
son, honored by God through His commands and prohibitions.*0

In the following section, I will present examples of how Imam Muhammad
‘Abdub’s rationalist methodology influenced his treatment of certain legal
issues, particularly his perspectives on marriage, polygamy, and oral divorce.

38  Ibid.

39  Nasution believes that this conclusion makes ‘Abduh’s viewpoint quite similar to the
Mu‘tazili school of thought, though not identical to it. See Nasution, The Place of Reason
in Abduh’s Theology, 158: “[ T]he result of this discussion is that the Mu‘tazilah and ‘Abduh,
as his Risalah reveals, have the same opinion that man has a great degree of free will and
free act. Their similar ideas of man’s independence and man’s power as implied in their
mutual ascription of the same powers to reason, have led them to the same conclusion
with regard to the question of free will and predestination. The difference between them
is that while ‘Abduh believes in the natural power of man, the power that is innately cre-
ated with him, the Mu‘tazilah seem to think that the power is created before the act, i.e.
that it is not man’s natural power.”

40  Ibid, 31
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3.3 Impact of the Rational Approach on Abduh’s Discussion of
Legal Issues

The practical implementation of ‘Abduh’s rationalist thought is particularly
evident in his treatment of social and legal issues, especially those pertaining
to family law, such as the definition of marriage, the permissibility of polyg-
amy, and divorce procedures. Yusra Khreegi’s study highlights the centrality of
these issues within Imam Muhammad ‘Abdub’s reformist project, attributing
his focus on them to four primary reasons.

First, ‘Abdub’s rural upbringing—where family values are sacred and
family solidarity is central to social and economic life—certainly influ-
enced his interest in upholding family values and concern about the
disintegration of traditional family ties. [Second,] of course, this is insep-
arable from the traditional Islamic promotion of marriage and family
building where the institution of the family is seen as the basic social
building block and a bulwark against social discord and disintegration.
[Third,] ‘Abduh’s focus on education and social reform rather than politi-
cal change clearly led him to focus on the family as a starting point for
reform. Finally, ‘Abduh’s professional career, and his participation in
fatwa and sharia courts where a large number of cases were related to
family law, must have reinforced his belief in the primacy of this area.*!

This section explores how ‘Abduh’s theological principles—especially those
emphasizing freedom of thought and human responsibility—shaped his legal
approach, with a strong focus on the principles of equality and the freedom of
women. These moral principles serve as a key feature linking his theological
outlook with his legal interpretations and his broader exegesis of the Qur’an.
‘Abduh’s contributions to the Qur’anic exegesis in al-Manar reflect his commit-
ment to moral guidelines intended to reshape human behavior.#? This has led
some researchers, as noted earlier, to describe ‘Abdul’s rationality as “moral
rationality” The legal provisions ‘Abduh advocated for family affairs, which
were considered reformist in their historical context, stemmed from his theo-
logical stance in Risalat al-tawhid. His emphasis on human freedom to choose
actions and accept their consequences underpins these reforms. Central to his
framework is the principle of equality between men and women, which he
considered foundational to Islamic law and ethics.

41 Khreegi, Women in the Writings of Muhammad Abduh, 137.
42 Hans Kiing, Der Islam: Wesen und Geschichte (Munich: Piper Publisher, 2007), 626.
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A significant aspect of ‘Abduh’s legal methodology is his reliance on the con-
cept of maslaha (‘public interest’) as a legislative tool to advocate for reform-
ist legal provisions, particularly concerning polygamy. In usu!l al-figh (‘Islamic
legal theory’), maslaha functions as a source of legislation aimed at prioritizing
the welfare of society, even if it requires deviating from the literal interpreta-
tion of texts. The use of maslaha as a legislative concept dates back to the early
development of Islamic legal theory, with theologians emphasizing that God’s
commands are inherently purposeful, serving both immediate and eternal
human interests.*3

3.3.1 Definition of Marriage

Muhammad ‘Abduh explicitly critiques the definition of marriage found in
classical figh literature, which overwhelmingly describes it as “a contract
through which a man can legally engage in sexual relations with a woman.”
He laments that such definitions are almost exclusively focused on satisfy-
ing physical desires, with little to no reference to the moral responsibilities
and higher objectives of marriage. To contrast this narrow legal perspective,
‘Abduh refers to the Qur’anic verse “And among His Signs is that He created
spouses from among yourselves for you to live with in tranquility. He ordained
love and kindness between you.” (Qur’an 30:21). For ‘Abdubh, this verse captures
a more holistic understanding of marriage that prioritizes tranquility, love,
and kindness. He argues that the jurists’ definitions contributed to a deteriora-
tion of women’s status in society, which subsequently spread among ordinary
Muslims. ‘Abduh states:

It is not surprising after that to see the low status that marriage has
reached as it become just a contract that enables man to enjoy his wife
sexually. Moreover, many sub-provisions resulted from this heinous
principle.##

The definition of marriage as presented by several jurists in classical Islamic
legal texts, in Imam ‘Abduh’s view, reflects the juristic perception of the marital
institution. He critiques this definition for failing to align with the language
and ethical dimensions conveyed in the Qur’an and the Sunnah regarding mar-
riage. However, there are three critical observations that can be made regard-
ing ‘Abduh’s critique of this definition.

43  Cf al-Hamadhany, al-Sharyyat, pp. 13, 35 and 39.
44  Muhammad ‘Abduh, “al-Zawaj,” in al-A'mal al-kamila, vol. 2, 7o.
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First, Abduh adopts a generalized approach, implying that all jurists defined
marriage solely as a contract permitting a man to engage in physical rela-
tions with his wife. While this definition is indeed found among some jurists,
it is not universally representative. For instance, within the Hanafi school of
thought, the definition referenced by ‘Abduh aligns with that of Ibn ‘Abidin
(d. 1252/1836).*> However, other prominent jurists, such as al-Sarakhsi (d. 483/
1090)* and al-Mirghiyani (d. 593/1197),*” provided alternative definitions that
do not explicitly reference physical enjoyment. Second, the definition criti-
cized by ‘Abduh appears in figh texts, which are primarily focused on legal and
contractual matters. These definitions are not intended to capture the full ethi-
cal and spiritual dimensions of marriage as highlighted in the Qur’an. Instead,
the Quran’s discourse emphasizes moral guidance and the ethical respon-
sibilities inherent in marital life, which are distinct from the technical legal
frameworks addressed in figh literature. Third, ‘Abdul’s critique seems heavily
influenced by his theological orientation, which emphasizes moral principles.
While his criticism is valid to a significant extent, it is also rooted in a frame-
work that prioritizes ethics over legal formalities. Despite the legitimacy of his
critique, ‘Abduh does not propose a comprehensive alternative definition to
the ones he critiques, leaving a gap in his reformist project.

‘Abduh continues to discuss some of these aforementioned “sub-provisions,”
especially the pre-marriage (or engagement) rulings, on which jurists of differ-
ent madhahib (sg. madhhab, ‘schools of Islamic Law’) approved the permissi-
bility of looking at one’s fiancée based on evidence quoted from the Prophet’s
Sunnah. However, ‘Abduh raises a more fundamental question about women'’s
right to choose their husbands. He rejects the idea that this right should be
solely in the hands of male guardians under the guise of preserving mod-
esty and propriety. Although shari‘a grants women this right and jurists have
acknowledged that women must be consulted in marriage decisions, ‘Abduh
criticizes the jurists for emphasizing men’s rights—whether as husbands or
guardians—while neglecting to affirm women’s equality in this regard.

It is well known in this regard that jurists—other than the Hanafis—agreed
that a woman cannot not conclude the marriage contract on her own with-
out having a guardian, and they have devoted a chapter for guardianship to

45 Muhammad Amin Ibn ‘Umar Ibn ‘Abidin, Radd al-muhtar ‘ala al-durr al-mukhtar, ed.
‘Adil Ahmad ‘Abd al-Mawjiid (Riyadh: Dar ‘alam al-kutub, 2003), vol. 4, 59.

46  Shams al-Din Muhammad Ibn Ahmad al-Sarakhsi, al-Mabsit fi al-figh, ed. a group of
Islamic jurists (Beirut: Dar al-kutub al-‘ilmiyya, n.d.), vol. 4, 192.

47  Burhan al-Din Abu al-Hasan ‘Ali al-Mirghiyani, al-Hidaya: Sharh bidayat al-mubtadi, ed.
Naim Ashraf Nar Ahmad (Karachi, Department of Quran and Islamic Sciences, 1417/
1996), vol. 3, 3.
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identify the order of the woman’s male relatives who can assume the posi-
tion of a guardian.*® It is only Hanafl scholars who opine that a sane and
adult woman can conclude her marriage contract herself without having a
guardian.*® ‘Abduh calls for complete equality between men and women with
regard to the provisions of engagement. Not only a man who has the right to
know about the woman from her guardians, but also women have the same
right, ‘Abduh argues, to come to know about the person proposing to her to
find out whether he suits her ambitions. ‘Abduh attributes societal customs
and traditions that restrict women’s rights in this context to the jurists’ neglect
of the principle of equality. He states:

Anyone with sound judgment will approve that a woman has the right
to choose her husband just as a man has the right to choose his wife,
because this matter affects her more than it affects her relatives. [...] She
has the same right as a man to ensure her expectations are fulfilled.>°

To support this argument, ‘Abduh cites the Qur'anic verse “Wives have [rights]
similar to their [obligations], according to what is recognized to be fair’
(Qur’an 2, 228), which is a verse that the Qur’anic exegetes and jurists quote
when discussing the provisions of marriage not the issues of engagement.
He emphasizes the general meaning of the words of the verse, a matter that
indicates the principle of equality. ‘Abduh’s approach reflects his broader
theological vision, which emphasizes the moral responsibility of individu-
als before God. He extends his critique beyond juristic definitions and legal
frameworks, criticizing the lack of education for women about their rights in
the Arab-Islamic context. According to him, if women were properly educated
about their societal status and rights, three significant outcomes would fol-
low: (1) marriage would become the natural path to mutual happiness for both
men and women; (2) marital relationships would be founded on mutual love
and intellectual compatibility; (3) families would recognize women'’s ability to
make sound judgments in selecting a spouse, leading men to respect women'’s
status in society.5!

The terms used by ‘Abduh, such as “equality,” “reason,
“love,” hardly appear in the literary or legal articles of his peers, especially

” o«

education,” and

48  ‘Abd al-Rahman al-Jaziri, al-Figh ‘ala al-madhahib al-arba‘a (2nd edition, Beirut: Dar
al-kutub al-ilmiyya, 1424/2003), vol. 4, 29.

49  Ibid, 35.

50  ‘Abduh, “al-Zawaj,” 72-73.

51 Ibid., 74.
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the scholars of the al-Azhar, the institution he graduated from and through
which he became the Grand Mulfti of Egypt. At the end of his speech, ‘Abduh
speaks about “men of the new age,” who believe in these ideas and refuse
to marry except a woman who would be “a friend to have mutual love with,
not a maid who is used for any purpose.” ‘Abduh also counters accusations of
“Westernization” levied against those who support such reformist ideas, urging
critics to evaluate these ideas through reason and shari'a. He argues that these
reforms represent “a sound rational renewal."52

3.3.2 Polygamy

Muhammad ‘Abduh’s stance on polygamy is one of the most notable examples
of his rationalist and reformist approach to legal and social issues. Rejecting
the conventional figh-based view that polygamy is a general legal right simply
because it is mentioned in the Qur’an, ‘Abduh argues that the Qur’an permits
polygamy conditionally and in an exceptionally narrow scope. His views are
presented in three significant contexts: his two articles “Ta‘addud al-zawjat”
(“Polygamy”),>3 and “Fatwa fi ta‘'addud al-zawjat” (“Fatwa on Polygamy”),5* and
his commentary on Surat al-Nisa’ (Quran 4:3).%5 Tracing ‘Abduh’s arguments
against polygamy across his writings reveals two key observations.

Firstly, unlike most jurists and Qur’anic exegetes, ‘Abduh does not primarily
rely on direct quotations from the Quran or Sunna in his initial arguments.
Instead, he employs rational deduction to highlight the detrimental social con-
sequences of polygamy, describing it as an “old custom” with negative societal
impacts. Secondly, ‘Abduh’s arguments against polygamy are underpinned by
four key concepts: reason, equality, fairness, and maslaha. Both observations
confirm the extent to which Muhammad ‘Abduh was influenced by his theo-
logical ideas in Risalat al-tawhid in which he emphasized the centrality of man,
man'’s reasoning, the freedom of his thought, and the responsibility for his
actions, considering these as the pillars that lead to genuine faith. Reflecting
these theological underpinnings, ‘Abduh begins his first article against polyg-
amy by addressing the role of human intellect:

When a husband reaches a state of intellectual perfection that enables
him to realize the status of his wife [...] and comes to know that one of

52 Ibid., 75.

53 Muhammad ‘Abdubh, “Ta‘addud a.-zawjat,” in al-A‘mal al-kamila, vol. 2, 82.

54 Muhammad ‘Abdubh, “Fatwa fi ta‘addud al-zawjat,” in al-A‘mal al-kamila, vol. 2, 88.
55  Ridaand ‘Abduh, Tafsir al-Manar, vol. 4, 320.



IMPACT OF THEOLOGICAL ATTITUDES ON LEGAL THINKING 141

her rights is to be in the rank she deserves in accordance with sharia and
humans’ natural instinct, he would be satisfied with one wife.5¢

This statement underscores ‘Abdub’s belief that intellectual maturity leads to
a deeper appreciation of the principles of justice and equality in marital rela-
tionships. By framing his arguments within the context of reason and moral
responsibility, ‘Abduh not only critiques traditional justifications for polygamy
but also advances a vision of marriage rooted in ethical and rational principles.

In another part of the same article, ‘Abduh highlights that the maturity of
men’s intellects plays a crucial role in eradicating the practice of polygamy. He
evaluates polygamy through the lens of rationality, arguing that mature reason
must inherently reject this practice, which he frequently refers to as a “cus-
tom.” Moving further, ‘Abduh asserts that polygamy fundamentally contradicts
the principle of human equality. He contends that it is self-evident that polyg-
amy undermines fairness and equality between men and women. Human
beings, by their nature, desire exclusivity in marital relationships. Just as a man
would dislike another man sharing his wife, a woman would equally find it
unbearable to share her husband with another woman.>” Regarding cases of
successful polygamy, which some cite as evidence for its permissibility, Abduh
views such instances as rare exceptions that should not serve as the basis for
a general rule applicable to society as a whole. Even when jurists cite specific
justifications for polygamy, such as a woman suffering from a medical condi-
tion that prevents her from conceiving, ‘Abduh regards these as exceptional
circumstances. In such cases, he emphasizes the moral obligation of a husband
to bear with his wife’s suffering, rather than seeking another marriage:

I say this, and I do not approve of a man marrying another woman even
in such cases or similar ones, where the woman is not at fault. Honor and
integrity require that he bear with his wife’s afflictions, just as she is obli-
gated to bear with any afflictions he might face.58

This moral dimension forms the core of ‘Abduh’s rejection of polygamy. He
argues that polygamy is inherently incompatible with the principle of equality
and thus contradicts the essential purpose of marital life, which is founded on

56 ‘Abduh, “Ta‘addud al-zawjat,” 82.

57  Ibid., 83.

58  Ibid,, 85. In case of lacking these exceptional cases, ‘Abduh considers polygamy “a legal
device to satisfy one’s bestial lusts and a sign of corruption of morals.”
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mutual respect and partnership.5® From an exegetical perspective, ‘Abduh also
engages with the Qur’anic verse that permits polygamy under specific condi-
tions: “If you fear that you will not deal fairly with orphan girls, you may marry
whichever [other] women seem good to you, two, three, or four. If you fear that
you cannot treat them with equal fairness, then marry only one” (Qur’an 4: 3).
In his Tafsir al-Manar, ‘Abduh emphasizes that the permissibility of polygamy
in this verse is strictly conditional upon equitable treatment among wives. He
underscores that the Qurian itself acknowledges the impossibility of achiev-
ing such fairness, as stated later in the same chapter: “You will never be
able to treat your wives with equal fairness, no matter how keen you are”
(Qur’an 4:129).60

Although ‘Abduh concurs with other exegetes that the concept of ‘fairness’
(‘adl) in the Qurianic verse regarding polygamy refers to inner feelings, he
argues that the Qur’an frames polygamy as permissible only under the nar-
rowest of circumstances. Despite this, polygamy became a widespread prac-
tice and, in ‘Abdul’s view, has been accompanied by numerous societal harms,
leading to family discord and moral corruption. These include a variety of
social ills such as “theft, adultery, lying, unfaithfulness, cowardice, forgery, and
murder ... all of which are reflected in court cases.”s! Based on his interpreta-
tion, ‘Abduh invokes the principle of maslaha (‘public interest’) to justify the
prevention of polygamy due to its harmful consequences. He calls upon jurists
to adopt this principle, emphasizing that “religion was revealed for the benefit
and welfare of people, and one of its primary objectives is the removal of harm.
If something that was once permissible begins to cause harm that it did not
previously incur, it becomes necessary to amend the ruling.”62

In his fatwa published in al-Manar, ‘Abduh affirms that the Qur’anic allow-
ance for polygamy is explicitly conditional upon the ability to treat wives equi-
tably. He argues that this condition is inherently unattainable in most cases.
While he does not categorically dismiss the possibility of achieving fairness, he
describes it as exceedingly rare, stating that it might occur “in one in a million
cases” and should therefore not be regarded as the normative basis for polyg-
amy. Moreover, ‘Abduh asserts that the moral corruption prevalent among
individuals further diminishes the likelihood of equitable treatment between
co-wives. ‘Abduh concludes that the ruler (waliyy al-amr) holds the authority

59  Muhammad SameerMurtaza, Die Reformer des Islam:Jamal al-Din al-Afghant, Muhammad
Abduh, Qasim Amin, Muhammad Rashid Rida (Norderstedt: Book on Demand, 2015), 181.

60 Rida and ‘Abduh, Tafsir al-Manar, vol. 4, 348.

61 Ibid., 349.

62  Ibid., 350.
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to restrict or prohibit polygamy in accordance with maslaha and prevailing cir-
cumstances. Similarly, scholars have the discretion to issue fatwas prohibiting
polygamy when it serves the greater public interest. By invoking the principle
of “consideration of the majority of cases.”63

‘Abduh emphasizes the role of maslaha as a legal maxim in Islamic juris-
prudence. This principle allows for the suspension or modification of other-
wise permissible acts when they result in harm or conflict with public welfare.
In another article, ‘Abduh elaborates that the permissibility of polygamy, like
all permissible acts, is subject to secondary legal rulings such as ‘prohibi-
tion’ (tahrim) or ‘disapproval’ (karaha), depending on the resulting harms or
benefits.54 He reinforces this argument by stating:

In consideration of the public maslaha, the ruler has the authority to
prohibit polygamy, with or without conditions, based on what he deems
most appropriate for the public good.55

3.3.3 Divorce®6

In his articles about divorce, ‘Abduh maintains his rationalist approach to
interpreting shari'a texts, grounding his analysis in the principle of maslaha.
As with other matters of family law, ‘Abduh does not approach divorce solely
from a legal standpoint; instead, he integrates socio-ethical considerations,
reflecting his holistic understanding of Islamic jurisprudence. He asserts that
divorce is fundamentally disapproved of under Islamic shari'a, supporting his
claim with verses from Sirat al-Nisa’ (Qur’an 4:9, 35, and 128).57 According to

63 Cf. ‘Abduh, “Fatwa fi ta‘addud al-zawjat,” 88.

64 ‘Abduh, “Ta‘addud al-zawjat,” 86.

65  Ibid.

66  This point is based on a lengthy article that ‘Abduh wrote in Qasim Amin (d. 1908), Tahrir
al-Mar’a, published for the first time in 1899, as stated by Muhammad ‘Imara in the
footnote on the article in the second volume of al-A'mal al-kamila. Muhammad ‘Abduh,
“al-Talaq,” in al-A'mal al-kamila, vol. 2, n4.

67  “Live with them in accordance with what is fair and kind: if you dislike them, it may
well be that you dislike something in which God has put much good.” (Quran, 4: 19)
“If you [believers] fear that a couple may break up, appoint one arbiter from his family
and one from hers. Then, if the couple want to put things right, God will bring about
a reconciliation between them: He is All Knowing, All Aware.” (Quran, 4: 35) “If a wife
fears high-handedness or alienation from her husband, neither of them will be blamed
if they come to a peaceful settlement, for peace is best. Although human souls are prone
to selfishness, if you do good and are mindful of God, He is well aware of all that you do.”
(Qur’an, 4:128)
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‘Abdubh, these verses encourage exhaustive attempts at reconciliation between
spouses, with divorce serving as a final and reluctantly permissible solution.

While classical jurists generally adhered to this principle and applied it
to specific rulings on divorce, ‘Abduh critiques their excessive focus on the
explicit expressions that indicate divorce, even when the husband’s intention
contradicts his spoken words. His primary criticism is directed at the Hanafi
school,®® which holds that a divorce issued under intoxication, coercion, or
even as a joke is legally valid. This position, according to ‘Abduh, overlooks
foundational principles in Islamic jurisprudence.6® ‘Abduh argues that such
rulings fail to prioritize the role of intention, a principle enshrined in the
Prophetic tradition:

It seems that proponents of this view did not pay much attention to inten-
tion, which, in fact, constitutes a very basic principle in Islam as under-
stood in the hadith “Actions are [determined] by intentions.” Moreover,
they neglect the underlying purpose of shari'a, which discourages divorce
as one of the most detestable permissible acts in the sight of God.”

In thislight, ‘Abduh—and here lies the central point of his position—questions
the wisdom of holding a divorce legally binding based solely on a verbal pro-
nouncement, regardless of the husband’s actual intention.

For ‘Abduh, while the spoken word carries legal weight, it cannot exist
in isolation from the intention behind it. Divorce, as an act that dissolves a
marital bond, must be accompanied by a deliberate intent to separate. This
perspective reflects ‘Abduh’s broader approach to legal reform, which seeks
to harmonize legal rulings with the principles of maslaha. In his critique of
those who emphasize the verbal formula of divorce while disregarding inten-
tion, ‘Abduh underscores the responsibility of a “reform seeker” to revisit juris-
tic views and identify opinions that align with the public welfare. He stresses

68  Cf Ibn ‘Abidin. Radd al-Muhtar, vol. 4, 438—44.

69  Cf. ‘Abduh, “al-Talaq,” 117.

7o  Ibid. In another place, ‘Abduh criticizes this common attitude among jurists, saying, “One
who reviews their books will be astonished at their excessive focus on expressions and
explaining their indications, regardless of the (state of the) person. In their view, once
a word is pronounced, the legal effect ensues. This was why they limited their investiga-
tion to the words and expressions, and most of their discussions focused on attempting
to understand the indications of tallagtukii (‘I divorce you’), anti taliq or anti mutallaga
(both meaning ‘you are divorced’) ... etc. Thus, the issue turned to be an examination of
structures and expressions that may be useful for linguistic purposes but has no avail at
all for the science of figh.” 121.
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the importance of eliminating rulings that perpetuate harm or moral corrup-
tion within society.” For instance, ‘Abduh endorses the opinion that a divorce
pronounced in a state of anger—where the husband is not fully aware of his
actions—should not be considered valid. This scenario, recognized in Islamic
jurisprudence as ighlaqg (‘duress’ or ‘mental constraint’), exemplifies the need
to account for the psychological state and intention of the individual.

Afterward, ‘Abduh addresses the prevailing social realities, noting how many
husbands abused their authority by frivolously using expressions of divorce.
He highlights the moral decay among some men, where divorce was employed
casually, either as a joke or as a means to threaten their wives. Drawing from
his experiences—Ilikely during his tenure as a judge or mufti—‘Abduh refer-
ences numerous cases that reflect this misuse of divorce. Notably, the article in
which he discusses these issues was published the same year he assumed the
position as mufti and a few years after serving as a judge.

‘Abduh concludes that the ultimate solution to address this socio-legal
challenge lies in adopting the legislative principle of maslaha to eliminate
what he describes as “corruption and weakness of minds and the negligence
of intentions.””2 He proposes that divorce should only be considered valid if
accompanied by witnesses, akin to the requirements for marriage. This view is
rooted in the Quranic command regarding witnesses, mentioned after the dis-
cussion of divorce and raj‘a (‘reinstating a divorced wife into the marriage dur-
ing the waiting period’) in the verse: “Call two just witnesses from your people”
(Qur’an 65:2). ‘Abduh reflects on this verse, asking:

Is this not an explicit command, to have witnesses, that applies to all pre-
ceding cases of divorce and raja? ... Is it not a clear intent of the Lawgiver
that divorce should be documented to ensure proof? Why, then, do we
not require the presence of witnesses as a fundamental condition for the
validity of divorce?”3

Upon reviewing the rulings of various schools of Islamic law, ‘Abduh notes that
none of them stipulate the presence of witnesses as a condition for the valid-
ity of divorce. While some jurists consider it a recommended procedure based
on the above-quoted verse, this position is not universally upheld. Qurianic
exegetes, as well as Hanafl and Shafi1 jurists, have historically treated the

71 Ibid., 118—22.
72 Ibid., 122.
73 Ibid., 123.
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requirement of witnesses as non-obligatory.”* ‘Abduh’s perspective, however,
represents a novel interpretation driven by his pursuit of social reform and
reliance on maslaha as a legal maxim.

It is noteworthy that ‘Abduh drafted specific legal articles to regulate divorce,
informed both by his judicial experience and, arguably, his exposure to French
legal systems during his residence in France. The following are the five legal
provisions he proposed:

If the government aims to implement measures for the benefit of the
nation, it must establish a systematic framework for divorce, adhering to
the following procedures:

Art. 1: When a husband intends to divorce his wife, he must first appear
before the shari'a judge or the madhun (‘marriage official’) in his locality
to disclose the causes of discord between him and his wife.

Art. 2: The judge or madhiin is required to counsel the husband, based
on the teachings of the Qur’an and Sunna, emphasizing that divorce is
deeply disliked in the sight of God. They must also explain the social and
personal consequences of divorce and advise the husband to postpone
his decision for a period of one week.

Art. 3: If the husband persists after the waiting period, the judge or
madhun must appoint two mediators, one from the husband’s family
and one from the wife’s family. If no suitable family members are avail-
able, two impartial and just individuals should be designated to attempt
reconciliation.

Art. 4: If the mediators fail to reconcile the couple, they must submit a
report to the judge or ma'dhun. At this stage, the judge or madhin may
authorize the husband to proceed with the divorce.

Art. 5: For the divorce to be valid, it must be pronounced in the presence
of the judge or madhiun, with two just witnesses present. Furthermore,
the divorce must be officially documented for it to be legally recognized.”

74  Cf. Fakhr al-Din Ibn ‘Umar al-Razi, al-Tafsir al-kabir (Beirut: Dar al-fikr, 1401/1981),
vol. 30, 34.
75  ‘Abduh, “al-Talaq,” 123.
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Divorce is the sole issue for which ‘Abduh proposed a specific legal framework
to operationalize his reformist figh perspective. He believed that implement-
ing this system would significantly reduce divorce cases by reactivating a
sharia principle that had previously been neglected and never fully applied.
Notably, Article 3 of his proposed framework is grounded in a Qur’anic direc-
tive, which recommends seeking the intervention of wise individuals from
the families of both the husband and the wife to mediate and attempt rec-
onciliation in cases of marital discord (Quran 4:35).76 Traditional Muslim
jurists have generally interpreted this verse as a moral recommendation rather
than a binding requirement for the husband before proceeding with divorce.
However, ‘Abduh reframes this ethical guidance from the Qur’an as a manda-
tory legal obligation, thereby transforming it into enforceable legislation. This
shift underscores the centrality of the ethical dimension in ‘Abduh’s rational
and reformist approach to family law. For ‘Abdubh, this ethical consideration
is not merely supplementary but foundational to his vision of family provi-
sions, reflecting his broader commitment to harmonizing the moral objectives
of shari‘a with practical legal reforms.

4 Conclusion and Results

Muhammad ‘Abdub’s intellectual legacy underscores the centrality of ‘reason’
(‘agl) as an indispensable tool for interpreting Islamic teachings and deriv-
ing shari‘a rulings that align with ‘societal welfare’ (maslaha). His approach
is distinguished by the integration of rationality and ethical considerations,
with maslaha as the ultimate objective and morality serving as the guiding
framework that bridges reason with legal and theological outcomes. This intri-
cate interplay between reason, morality, and public welfare reflects a reformist
vision that seeks to harmonize Islamic principles with contemporary soci-
etal needs. In his seminal works, such as Risalat al-tawhid and al-Islam bayn
al-ilm wa-l-madaniyya, ‘Abduh applies a rationalist methodology to theologi-
cal questions, prioritizing reason as the foundation of belief and practice. His
rationalist approach has drawn comparisons to the Mu‘tazili school, particu-
larly due to his critical stance on issues such as al-tahsin wa-l-taqbth (‘moral
valuation’). Unlike the Ash‘ari position, which emphasizes divine texts as the
basis for determining moral good and evil, ‘Abduh asserts that reason holds

76  “If you [believers] fear that a couple may break up, appoint one arbiter from his family
and one from hers. Then, if the couple want to put things right, God will bring about a
reconciliation between them: He is All Knowing, All Aware.”
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this primary function. This divergence illustrates his broader commitment to
grounding theology in principles that resonate with human intellect and ethi-
cal values.

Despite his rationalist leanings, ‘Abduh avoided direct alignment with
specific theological schools. His writings strategically omit references to the
names of scholars or schools, compelling readers to infer the origins and
affiliations of the ideas he engages with. This deliberate ambiguity reflects his
awareness of the institutional and doctrinal sensitivities of his time, particu-
larly given his association with al-Azhar, which adhered to the Ash‘ari tradi-
tion. By navigating these constraints, ‘Abduh crafted a methodology that is
at once reformist and cautious, ensuring that his ideas could provoke debate
without outright rejection from traditionalist circles. The diversity of sources
informing ‘Abduh’s thought—ranging from classical Islamic scholarship to
modern Western philosophy—has fueled scholarly debate over the scope and
nature of his rationalism. Some scholars see his approach as a continuation of
Mu‘tazili principles, while others view it as a balanced synthesis that avoids
extremes. This diversity underscores the intellectual complexity of his project,
which resists simplistic categorization and seeks to reconcile rational inquiry
with Islamic orthodoxy.

A central feature of ‘Abduh’s thought is the ethical dimension, which perme-
ates both his theological and legal reasoning. In Risalat al-tawhid, he empha-
sizes values such as justice, human freedom, and individual accountability,
framing these as essential to both faith and jurisprudence. This ethical foun-
dation profoundly influenced his legal thought, particularly in areas of family
law, where he advocated for reforms that reflect the moral imperatives of jus-
tice and equality. For instance, his views on marriage, polygamy, and divorce
reveal a consistent effort to align legal rulings with ethical values, while also
addressing the evolving needs of society. On the subject of marriage, ‘Abduh
critiques traditional juristic conceptions that, in his view, failed to uphold the
Quranic principle of equality between men and women. He highlights the
need for a relationship grounded in mutual respect, education, and emotional
fulfillment, using terms such as “equality,” “friendship,” “reason,” and “love” to
articulate his vision of marital relations. However, his critique remains broad,
and he does not provide a comprehensive alternative framework for defining
marriage within Islamic jurisprudence. His opposition to male guardianship
over women in matters of marriage and engagement represents a broader chal-
lenge to patriarchal structures that he viewed as inconsistent with the ethical
and spiritual principles of Islam.

‘Abduh relied on maslaha as a legal maxim to reject the idea of polygamy
mentioned in the Qur’an in view of the societal evils it produced. He calls for
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applying this maxim to the idea of polygamy since polygamy resembles all law-
ful things that are subject to other legal provisions including being disliked
or prohibited according to the consequent harms and interests. He argued
that polygamy, though conditionally permitted in the Qur’an, inherently
undermines the principles of fairness and equality between men and women.
Drawing on the Qur’anic conditions for equitable treatment among wives
(Quran 4:3) and the acknowledgment of its practical impossibility (Quran
4129), ‘Abduh concluded that the societal harms resulting from polygamy
outweighed its benefits. These harms, including family discord and moral cor-
ruption, led him to advocate for its restriction or prohibition in the interest
of public welfare. He asserted that Islamic law allows such legislative adapta-
tions, as the permissibility of polygamy—Ilike other lawful acts—can be cur-
tailed when it contradicts broader ethical objectives or leads to societal harm.

In addressing divorce, ‘Abduh extended his rational and ethical critique to
propose substantive reforms aimed at preventing its misuse. He rejected the
classical focus on verbal pronouncements as the sole determinant of a valid
divorce, arguing instead that intention, accountability, and proper procedure
should govern its legitimacy. Citing the Qur’anic stipulation for witnesses in
divorce cases (Quran 65:2), he called for a system requiring judicial oversight,
formal documentation, and evidence to validate divorce proceedings. By pri-
oritizing maslaha in his legal reasoning, ‘Abduh sought to curb the rampant
abuse of divorce and its detrimental effects on families and society. He set legal
regulations that allow discussing the case of divorce with the husband, with-
out accepting divorce except when coupled with evidence or witnesses, and
then recording it officially before a judge or a ma’zun. These proposed reforms
not only reflected his theological emphasis on human accountability but also
demonstrated his commitment to aligning legal practices with ethical values.

Ultimately, Abduh’s reformist approach to legal and societal issues reflects a
profound integration of his rationalist theological principles with his commit-
ment to social justice. By applying reason and maslaha to reinterpret traditional
rulings, he sought to uphold the moral objectives of shari'a while addressing
the evolving needs of his society. His critiques and reformist proposals on mar-
riage, polygamy, and divorce highlights the ethical dimension as a critical link
between theology, figh, and usil al-figh. This dimension raises important ques-
tions for future research, including the extent to which jurists have been influ-
enced by theological doctrines that emphasize human accountability and the
primacy of reason. Additionally, it invites an exploration of how these princi-
ples might inform the development of new jurisprudential methodologies that
address the complexities of modern social realities while remaining faithful to
the ethical and spiritual foundations of Islam.
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CHAPTER 6

Al-Shafii, God’s Rule (hukm allah) and the
Turn to Theology

Mohammad Fadel

1 Introduction

11 Al-Shafi‘t and Theology

Despite general agreement on the important role that Muhammad b. Idris
al-Shafii played in Islamic law ( figh) and the development of theoretical juris-
prudence (usu! al-figh), the relationship of al-ShafiTs legal theory to the theo-
logical debates that were current in second/eighth- and third/ninth-century
Iraq is undertheorized. George Makdisi, relying on al-ShafiT’s alleged distaste
for the rationalist theologians (mutakallimin), argued that al-Shafi1 intended
for his legal theory to function as a counterpoint to the rationalist theology
Makdisi claims al-Shafi‘l vehemently opposed. Accordingly, the Risala from
this perspective is an alternative to rationalist theology (kalam), not continuous
with it.! From Makdisi’s perspective, therefore, the subsequent penetration, if
not takeover, of theoretical jurisprudence by rationalist theologians and their
concerns is at best ironic, and at worst a hostile takeover of al-ShafiTs project,
which he had mounted in an attempt to insulate law from theology and its
methods. Indeed, Makdisi even suggests that the prominence of theological
concerns in post-Shafi1 texts of theoretical jurisprudence was an illegitimate
product of rationalist Ash‘ari and Mu‘tazili theologians “infiltrating” the Shafii
and Hanafi schools of law, respectively.?

The most common view of al-ShafiT’s contribution to Islamic jurisprudence
focuses on his epistemological claims and his articulation of an approach to
legal reasoning that mediated between revealed authority and rational author-
ity. Wael Hallag, for example, speaks of al-ShafiTs achievement as being
one of synthesis between “traditionalists” and “rationalists.” By this, Hallaq

1 George Makdisi, “The Juridical Theology of Shafi‘i: Origins and Significance of Usul al-Figh,”
Studia Islamica, 59 (1984), 5—47, here 12 (describing his legal theory as an “antidote” to kalam),
https://doi.org/10.2307/1595294.

2 George Makdisi, “Ash‘arl and the Ash‘arites in Islamic Religious History 1,” Studia Islamica, 17
(1962), 37-80, here 46, https://doi.org/10.2307/1595001.
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is pointing to al-Shafi’s contribution to legal hermeneutics, in particular,
al-ShafiTs method for reconciling Prophetic reports with the Quran and the
legitimate role he assigns to legal analogy (géiyas) in the juristic enterprise.
While Hallaq recognizes that al-Shafit had important connections with the
Mu‘tazilis, however, Hallaq does not suggest that either the formal structure
of rationalist theology or its substantive concerns played a meaningful role in
al-Shafi7’s legal theory.3

Joseph Lowry, by contrast, identifies al-ShafiTs greatest theoretical contri-
bution as laying out a theory of law that is founded exclusively in divine com-
munication, bayan. This means that in al-ShafiTs theory, all rules of Islamic
law are ultimately derived from the Quran and are the effects of divine speech.#
While Lowry observes that the ultimate purpose of al-ShafiTs theory was to
disclose how the law, its “structures, texts, and techniques ... reflected the
numinous aspects of the Divinity,” he makes no attempt to unpack the theo-
logical dimension of al-ShafiTs legal theory.> Accordingly, while Lowry hints at
the existence of a larger theological project that animated al-Shafi‘r’s legal the-
ory, his analysis is limited to the epistemological consequences of al-Shafir’s
divine-communication theory of Islamic law.

Ahmed El Shamsy interprets al-ShafiTs accomplishment largely from the
perspective of the sociology of Islamic law. Al-ShafiTs theoretical contribu-
tion was crucial because it mediated the transformation of Islamic law from a
“community of tradition” to a “community of interpretation.” Islamic law could
become a “community of interpretation” in al-Shafi‘’'s generation because of the
profound social transformations taking place in third/ninth-century Muslim
society: the recording and widespread dissemination of Prophetic reports, the
establishment of Baghdad as a cosmopolitan center of Muslim learning, the
adoption and spread of a book culture, and the rise of non-Arab Muslims into
positions of prominence within the ‘Abbasid caliphate.® These factors led to
what he terms the “canonization” of Islamic law. Canonization in turn allowed
al-Shafi1 to imagine Islamic law as an object of knowledge akin to other sci-
ences that were being developed in second-century Islamdom—primarily

3 Wael B. Hallag, “Was al-ShafiT the Master Architect of Islamic Jurisprudence?” International
Journal of Middle East Studies, 25 (1993), 592—93.

4 Joseph Lowry, Early Islamic Legal Theory: The Risala of Muhammad Ibn Idris al-Shafi7 (Leiden:
Brill, 2007), 23, http://brill.com/view/title/13822. Lowry also published an English translation
of al-Shafi‘’s work: al-Shafi, The Epistle on Legal Theory: A Translation of al-Shafi’s Risalah,
trans. Joseph E. Lowry (New York, NY: New York University Press, 2013).

5 Lowry, Early Islamic Legal Theory, 1.

6 Ahmed El Shamsy, The Canonization of Early Islamic Law: A Social and Intellectual History
(Cambridge, UK: Cambridge University Press, 2013), 5-6.
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Irag—at the same time, such as rationalist theology, speculative jurisprudence
(ra’y)” and grammar.® The Risala, and al-ShafiTs other theoretical works, on
this view, should be seen as part of his effort to make Islamic law a transpar-
ent, “verifiable,” science.” El Shamsy seems to suggest that the systematic qual-
ity of theological reasoning had a profound impact on al-Shafi7’s legal theory
but, like Lowry, he does not consider whether, in addition to the influence the
formal structure of theological debate had on how al-Shafi1 envisioned legal
argument should proceed, whether he also had in mind a grander theological
project.

Other scholarship, working on post-Shafi'T Muslim jurists, by contrast, has
expressly considered the impact (or lack thereof) of rationalist theology on
the development of theoretical jurisprudence in the post-Shafi1 era. The late
Aron Zysow has drawn attention to the centrality of theological controver-
sies to a proper understanding of Central Asian Hanafi debates on theoretical
jurisprudence.l® Murteza Bedir, in his dissertation, The Early Development of
Hanafi Usul al-Figh, gives a brief overview of how theology impacted the later
development of theoretical jurisprudence.l! David Vishanoff’s The Formation
of Islamic Hermeneutics, expressly explores different theological theories
of divine speech and how they impact different theoretical conceptions of
Islamic law among a representative sample of jurist-theologians who came
after al-Shafi.12 The more recent work of Mohamed Eisa, The Jurist and the
Theologian, gives a useful overview of the state of the field with respect to the
relationship of rationalist theology to theoretical jurisprudence and a careful
study of a handful of theologically contentious issues within the post-Shafi‘,
classical tradition of theoretical jurisprudence.’® Bernard Weiss' magisterial
The Search for God’s Law, systematically explores how the Shafi1 jurist Sayf
al-Din al-Amidr’s Ash‘arl theological commitments shaped his arguments in

7 El Shamsy, The Canonization of Early Islamic Law, 44.

8 Hassaan Shahawy, How Subjectivity Became Wrong: Early Hanafism and the Scandal of
Istihsan in the Formative Period of Islamic Law (750-1000 cE) (PhD diss., University of
Oxford, 2019), 43, https://ora.ox.ac.uk/objects/uuid:2f210f1e-a598-455f-a2cc-853ad402a35b.

9 El Shamsy, The Canonization of Early Islamic Law, 70.

10  Aron Zysow, The Economy of Certainty: An Introduction to the Typology of Islamic Legal
Theory (Atlanta, GA: Lockwood Press, 2013).

11 Murteza Bedir, The Early Development of Hanafi Usul al-Figh (PhD diss., The University
of Manchester, 1999), 1218, https://hawramani.com/wp-content/uploads/2017/11/bedir
_early_development_of hanafi usul_al figh.pdf.

12 David R. Vishanoff, The Formation of Islamic Hermeneutics: How Sunni Legal Theorists
Imagined Revealed Law (New Haven, CT: American Oriental Society, 2011).

13  Mohamed Abdelrahman Eissa, The Jurist and the Theologian: Speculative Theology in
ShafiT Legal Theory (Piscataway, NJ: Gorgias Press, 2017).
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theoretical jurisprudence.}* None of these scholars, however, explore the links,
if any, between al-ShafiTs substantive theological commitments and the epis-
temological claims he advances in his legal theory.

1.2 Al-ShafiTs Theological Conception of Law: hukm allah versus
hukm al-muslimin

Scholars’ relative inattention to al-ShafiTs substantive theological assump-
tions is surprising, given the importance theological debates would subse-
quently have in the history of Islamic legal theory. Perhaps this inattention
is because his theological assumptions, with the benefit of hindsight at least,
seem obvious. But such an assumption would not have been obvious to his
contemporaries: it is my claim that al-ShafiT was the first jurist of note to make
theology central to the law. His central theological argument—that all legal
rules are internal to divine speech—is but one of numerous theological prem-
ises he introduces into his legal theory. His express incorporation of theologi-
cal premises in law represents an important departure from pre-Shafi Islamic
law. Al-ShafiTs success in establishing his central claim that conflated legal
rules with divine speech was so complete and thorough that we hardly recog-
nize it as an innovation today. We just assume that his formulation of Islamic
law as centered in the quest to discover God’s rule or law (Aukm allah) is the
“natural” or “obvious” understanding of what constitutes rules in Islamic law.
Accordingly, we assume that Muslim jurists prior to al-Shafi, such as Malik,
Abu Hanifa, Aba Yasuf, and others, also believed that their task was to discover
God’s rule, but that their methods for doing so were simply inchoate, primitive
or even ad hoc when compared to al-ShafiT’s systematic reasoning. We assume
it was al-ShafiTs destiny to place systematic order on what had been prior to
him a disorganized theoretical discipline, but one that nevertheless had been
united in a common aim, despite the disparate methods and authorities recog-
nized by jurists—to discover God’s rule for each and every case.

If Islamic law is nothing other than God’s law, and if God’s law is communi-
cated through the divine speech act of revelation, it follows that the task of the
jurist is nothing more than determining the legal implications of divine speech.
A careful reading of the Muwatta’ and other early Maliki texts, however, raises
doubts that Malik shared al-ShafiTs view that Islamic law is wholly internal to
divine speech. Malik does not articulate a formal theory of what constitutes a
proper rule, but based on his practice as a jurist, we can propose as a working
hypothesis that for Malik Islamic law was nothing other than the law of the

14  Bernard G. Weiss, The Search for God’s Law: Islamic Jurisprudence in the Writings of Sayf
al-Din al-Amidi (Salt Lake City, UT: University of Utah Press, 1992).
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Muslims. Perhaps the most important component of that law was communi-
cated through revelation and thus was divine speech, but it was, nevertheless,
only a part of Muslim law. On Malik’s conception of Islamic law, divine speech
(i.e., revealed law) was internal to Muslim law in the sense that some, but not
all rules of Muslim law derived from revelation. In other words, the Quran and
Prophetic teachings, while they were constitutive elements of Muslim law, did
not exhaust the rules of Islamic law. The stark difference between al-ShafiTs
view of the juristic enterprise and those of his predecessors is evidenced lin-
guistically in the relative paucity of pre-Shafif juristic use of the term Aukm
allah compared to al-ShafiT’s ubiquitous use of that term.1>

But the concept of hukm allah is not merely an epistemological debate
between al-Shafi1 and his fellow jurists about the proper sources of law; it is
also a theological debate about the nature of God. For al-Shafif, the kind of
immanent reasoning used by Medinese and Iraqi jurists was sinful, perhaps
even blasphemous, because according to al-Shafif, it assumed, even if only
by implication, that revelation was deficient. The Medinese and Iraqi tools
of legal reasoning that al-Shafi1 called istihsan were problematic not only
because they introduced subjectivity into legal reasoning,'® but also because
such techniques were an impious attempt to usurp divine authority.!” Prior
to al-Shafiq, legal disputes could be characterized as epistemological dis-
putes about authority. After al-Shafi‘l, however, his theoretical claims about

15 Iran a search for hukm allah using the Shamela database (https://shamela.ws) of the
Maliki texts al-Muwatta’, al-Mudawwana, al-Nawadir wa-l-ziyadat and al-Bayan wa-l-
tahsil and the early Hanafi texts al-Asl and al-Siyar al-saghir and obtained 18 hits. Six of
those results, however, are part of Ibn Rushd’s commentary on the Bayan, not from the
base text that reflects early juristic language. The expression hukm allah does not appear
even once in either the Muwatta’ or the Mudawwana. By contrast, the same search in
al-Shafi’s al-Umm produced 112 hits.

16 See, for example, Shahawy, How Subjectivity Became Wrong.

17 See, for example, Muhammad ibn Idris al-Shafi, al-Risala, ed. Ahmad Muhammad
Shakir (Cairo: Dar al-kutub al-ilmiyya, 1358/1939), 25, 69—70; Muhammad ibn Idris
al-Shafiq, al-Umm, ed. Muhammad Zahri Najjar (Beirut: Dar al-ma‘rifa, 1393/1973), vol. 7,
298 (al-Shafi1 citing, among other Quranic texts, al-Qiyama, 75:36, “Does man believe
that he has been left to his own devices (suda)?” as proof that istihsan, insofar as it is
derived from personal reasoning and not textual inference, is an impious usurpation by
the jurist of God’s role as Lawgiver; and al-Shafi, The Epistle on Legal Theory, 13 (“Thus did
He inform them of His decree: ‘Does Man think he will be without guidance?’ ‘Without
guidance’ means to be neither commanded to do something nor prohibited from doing
something. This all indicates that no one other than God’s Emissary may pronounce on
the law except by means of inference ... Neither may anyone express opinions based on
subjective interpretation, since to do so is to pronounce according to mere preference,
something that is simply invented and not based on a prior example.”).
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the status of legal rules as “rules of God” (ahkam allah) transformed what had
been low-stakes, ordinary disputes about quotidian rules of law into sites of
potential heresy.

The difference between pre-Shafif jurists and post-Shafi1 jurists is not that
the former were indifferent to revelation but rather that there was an impor-
tant difference in how pre-Shafi1 jurists deployed revelation in their argu-
ments. Rather than using revelation to establish the existence of a rule as
part of divine speech, citations to revelation for pre-Shafi1 jurists functioned
to show that a particular rule was part of Muslim law. To put the difference
starkly, a jurist like Malik held an immanent conception of Islamic (or perhaps
more accurately, Muslim) law in contrast to al-Shafil, who adopted a transcen-
dent conception of Islamic law. To the extent al-ShafiT’s conception of Islamic
law became hegemonic among later generations of Muslim jurists, Islamic law
became a branch of theology because it was inseparable from divine speech,
regardless of the consistency or lack thereof between particularly theological
and jurisprudential doctrines.!8

13 Post-Shafi‘t Responses to the Dogmatic Implications of al-ShafiU’s
Theory of God’s Rule

On the positive side of the ledger, al-ShafiTs recasting of law as a science along
the lines of theology played a crucial role in systematizing and rationalizing
legal thought among later generations of jurists. On the negative side of the
ledger, however, al-ShafiTs conception of Islamic law as aiming for knowledge
of a transcendent ontological reality had the real potential to transform law
into a dogmatic enterprise. Post-Shafi'T Muslim jurists adopted two strategies
to resist the risk that the theologizing implications of al-ShafiTs theory of the
law would produce dogmatic conflicts about the law.

The first was to relativize the conclusions (ijtihad) of jurists by questioning
the ontological status of rules that derived from legal reasoning. Some jurists
such as al-Ghazali and al-Baqillani, went so far as to deny that these rules had
any ontological reality. For them and scholars who accepted their arguments
(al-musawwiban), legal rules originating in legal reasoning only “existed” in
the minds of the jurists who derived them. Most jurists after al-Ghazali and
al-Baqillani, however, distanced themselves from their radical relativism in
favor of a theory that (1) affirmed that these legal rules did have an ontological

18  One example of the dissonance between theology and jurisprudence in later centuries is
the Ash‘ar1 doctrine denying that God is obliged to pursue the best interests of His crea-
tures (wujib al-aslah) and their adoption of the doctrine of magqgasid al-shari‘a and the
presumption that the revealed law exists to further maslaha.
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reality independent of the interpreter’s subjective mental state but (2) in cases
where legal interpreters disagreed, it was impossible to know which of the dif-
ferent opinions was correct (al-mukhattia). Some jurists favored an intermedi-
ate position known as the “most appropriate opinion” (al-gaw! bi-l-ashbah).1®

The second strategy was through the regime of deference (taglid). While the
position of radical relativism (taswib) seemed to have lost popularity among
jurists after al-Baqillani and al-Ghazali, the triumph of deference mooted
debates as a practical matter about the ontology of legal rules and their rela-
tionship to divine speech by requiring legal officials to adhere to pre-existing
rules.?? The result was that, despite the increasing intellectual prestige of
theoretical jurisprudence, law in the age of taqlid again became a thoroughly
immanent science, albeit in the guise of a transcendent law. This was not quite
a restoration, however: instead of Islamic law being the law of the Muslim
community as it arguably had been in the pre-Shafi1 era, Muslim law in the
era of taqlid was transformed into the law of the Muslim jurists. In this transi-
tion, the idea of the Muslim community as self-governing through its own law
lost importance in favor of a legal culture monopolized by legal specialists and
supplemented by periodic legislative decisions of rulers (siyasa).

The rest of this chapter proceeds as follows. First, it will provide an inter-
pretation of pre-Shafi‘i Islamic law based on a close reading of selected cases
from the Muwatta’ with the aim of demonstrating that pre-ShafiT jurists held
an immanent understanding of law. This is most clearly evidenced in rules that
Malik and other pre-ShafiT Muslim jurists attributed directly to the Muslim
community rather than divine speech, implying that for those jurists, the
Muslim community enjoyed a legitimate power to legislate for itself. Second, it
will consider how al-ShafiTs conception of law transformed Islamic law from a
practice that was immanent in the Muslim community to the study of a tran-
scendent object that had both a phenomenal aspect (zahir) expressed in rev-
elation, and a noumenal one (batin) present with God, thus making Muslim
practice, opinion or decisions of public officials, in principle, irrelevant to the
constitution of the law. Third, it will consider how this new understanding of
Islamic law as a transcendent object transformed understandings of practice
(‘amal), from the normative practice of the Muslim community (or some por-
tion of it), to a phenomenon indicative of a noumenal reality, i.e., ‘amal comes

19  On the controversies regarding the ontological status of the conclusions of legal reason-
ing, see generally Zysow, The Economy of Certainty, 259—72.

20  For a general overview of the role of deference in the legal system of post-Shafit Muslim
societies, see Mohammed Fadel, “The Social Logic of Taglid and the Rise of the Mukhatasar,”
Islamic Law and Society, 3 (1996), 193—233, https://doi.org/10.1163/1568519962599122.
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to be understood as a kind of consensus (ijma’) rather than a decision. Fourth,
it will consider debates about the ontological status of legal rules derived from
ijtihad and argue that the effect of these debates was to moot, from a practical
perspective, the transcendent element that al-ShafiT had introduced into the
law and restore law to an immanent practice focused on the integrity of legal
reasoning rather than the substantive correctness of its conclusions. Finally, it
concludes with a discussion of the rise of deference as a response to al-ShafiTs
conflation of a jurist’s legal judgment with an interpretation of divine speech.

2 The Immanent Structure of Islamic Law Through the Lens
of the Muwatta’

Muslim jurists, even before al-Shafi, appealed to the authority of revealed
texts, but they did not assume that their law was limited to revealed sources.
The most obvious fact which confirms this belief is the role played by public
officials as lawmakers in the Muwatta’. This feature of that text confirms that
for Malik at least, the Muslim community had its own legislative authority that
existed in addition to divine law. Muslim self-government in the Muwatta“is
exercised under abstract principles that find their origins in revelation, but
which are specified through the decisions (gada’) of public officials—caliphs,
governors and judges—and the legal reasoning of legal experts to the extent
their opinions find substantial support in the community and become practi-
cal norms (amr). Despite the obvious authority both the Quran and statements
and decisions of the Prophet enjoy in the Muwatta’, legal doctrine is regularly
defended or criticized on immanent grounds, rather than transcendent claims
of accurately representing divine law.

This section is divided into three subparts. The first gives an overview of
the role that Umayyad-era public officials played in the Muwatta’ as lawmak-
ers to dispel the notion that only public officials who enjoyed an independent
reputation for outstanding religious piety or legal expertise could legitimately
make law. The second subsection will discuss the role of legal experts in rule-
making, and Malik’s implicitly positivist approach to law. The third subsection
will give examples of immanent critique as the primary tool for defending and
criticizing legal rules.

2.1 Umayyads as Lawmakers in the Muwatta’
Malik accepted numerous decisions of Umayyads as authoritative precedents,
most prominently Mu‘awiya b. Abi Sufyan, Marwan b. al-Hakam, and ‘Abd
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al-Malik b. Marwan.?! Contrary to the argument of Crone and Hinds, who
asserted that Umayyad caliphs, by virtue of the charismatic authority asso-
ciated with their office, also held sway over the law,2?2 Malik’s recognition of
Umayyad law making activities is not because he attributed to them religious
authority.2® The most straightforward explanation for the inclusion of their
precedential decisions is simply that Malik believed that public officials played
a constitutive rule in Muslim law-making and were not simply “enforcers” of a
pre-existing law.
Malik cites Mu‘awiya for the following rules:
— No retaliation against an intentional murderer if he is insane (majnan).24
— Drunkenness does not preclude the punishment for intentional murder.2
Malik cites ‘Abd al-Malik b. Marwan for the following rules:
— Someone who beats another to death using a club (‘asa) is subject to
retaliation.26
— When a slave who is a party to a manumission contract (mukatab) dies,
leaving a living daughter and property, but he has not paid the balance
due to his master and he owes debts to third parties, his property first
goes to satisfy the claims of his creditors, then to the balance of the man-
umission contract, and the remainder is split between the master and the
decedent slave’s daughter.2”
— A man who rapes a free woman is liable to her for her dower.?8
Malik cites Marwan b. al-Hakam for the following rules:
— A slave who is a party to a manumission contract, if his master refuses to
accept payment prior to the agreed term, may pay what he owes to the
treasury and be immediately manumitted.2?

21 Malik also identifies other Umayyad-era governors of Medina as sources of law, such as
Aban b. ‘Uthman and Hisham b. Isma‘l.

22 Patricia Crone, God'’s Caliph: Religious Authority in the First Centuries of Islam (Cambridge,
UK: Cambridge University Press, 1986).

23 Umar F. Abd-Allah, Malik and Medina: Islamic Legal Reasoning in the Formative Period
(Leiden: Brill, 2013), 79—80 (denying that Malik adhered to a charismatic theory of the law
but was instead committed to legal rationalism).

24  Malik ibn Anas, al-Muwatta’: The Recension of Yahya b. Yahya al-Laytht (d. 234/848), trans.
Mohammad H. Fadel and Connell Monette (Cambridge, MA: Program in Islamic Law,
Harvard Law School, 2019), 678, hadith no. 2342.

25  Malik ibn Anas, al-Muwatta’, 697, hadith no. 2434.

26 Malik ibn Anas, al-Muwatta’, 697, hadith no. 2430.

27  Malik ibn Anas, al-Muwatta’, 435-36, hadith no. 1545.

28  Malik ibn Anas, al-Muwatta’, 613, hadith no. 2152.

29  Malik ibn Anas, al-Muwatta’, 449—50, hadith no. 1580.
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— A man who divorces his wife ‘absolutely’ (al-battata) effects a triple
divorce.30
— A man who delegates to his wife the authority (tamlik) of divorce may
resume married life with her, even if she claims that she effected a triple
divorce, if he takes an oath that he only delegated to her one divorce.3!
— That whoever injured a slave was liable for any diminution in the slave’s
fair market value.32
— That theft of a date sapling is exempt from the punishment of amputa-
tion for theft.33
Malik also provides evidence that Umayyad officials made general rules that
applied prospectively. Mu‘awiya, for example, deducted zakat obligations
directly from state pensions, and not just to discharge pre-existing zakat
obligations.3* Malik also reported that Aban b. ‘Uthman and Hisham b. Isma‘l,
two governors of Medina during the era of ‘Abd al-Malik b. Marwan, made a
point to mention in their Friday sermons the special rules regarding warranties
of fitness that applied to the sale of a slave (‘uhdat al-raqgiq).3> Abu al-Walid
al-Baji, commenting on this report in his al-Muntaqa sharh al-Muwatta,
claimed that Medina’s rulers would only promulgate a rule in the Friday ser-
mon after consultation with, and the approval of, the legal experts among the
Companions and Successors who lived in Medina.36
Malik also shows that the juristic community of Medina, prior to and
including Malik, were not passive recipients of the decisions of public offi-
cials, sometimes contesting decisions as being contrary to the law, or being
incoherent. Public officials would either defend their decision or revise it in
light of this criticism. One example involves a case of a divorcee who did not
observe her waiting period in her husband’s home. According to Malik, when
‘Aisha came to know of this, she criticized Marwan b. al-Hakam for permit-
ting her to leave the marital home. Marwan replied, citing the precedent case
of a woman named Fatima bt. Qays and arguing to ‘A’isha that just as in that
prior case, where conflict in the household had justified an exception to the
ordinarily applicable rule, there was sufficient conflict in this case to justify
allowing the divorcee to leave her home and observe her waiting period in

30  Malik ibn Anas, al-Muwatta’, 494, hadith no. 1725.

31 Malik ibn Anas, al-Muwatta’, 496, hadith no. 1735.

32 Malik ibn Anas, al-Muwatta’, 689, hadith no. 2393.

33  Malik ibn Anas, al-Muwatta’, 725, hadith no. 2520.

34  Malik ibn Anas, al-Muwatta’, 222, hadith no. 661.

35 Malik ibn Anas, al-Muwatta’, 540, hadith no. 1928.

36  Sulayman ibn Khalaf al-Baji, Kitab al-muntaqd sharh Muwatta’ Imam dar al-hijra

sayyidina Malik ibn Anas (Cairo: Dar al-kitab al-islami, 1322/1904), vol. 4, 173.
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her own family’s home.3” In another case, Marwan is portrayed as intervening
quickly to bring to an end an informal futures market in foodstuffs when he
was informed that those dealings involved riba.3® Malik reported an example
of an early Medinese jurist who criticized the rulings of two caliphs, ‘Umar
b. al-Khattab and Mu‘awiya b. Abi Sufyan, regarding compensation for the loss
of teeth, and who suggested his own solution, which he believed to be more
coherent.3? Malik himself rejected a ruling that he attributes to either ‘Umar
b. al-Khattab or ‘Uthman b. ‘Affan on the grounds that his proposed solution
was fairer (a‘dal).*° Finally, Malik portrays public officials as regularly consult-
ing with other public officials and persons known to have legal expertise when
faced with difficult cases.*! In the legal system Malik portrays in the Muwatta’,
public officials make law, enforce it and are bound by it.

2.2 Jurists as Lawmakers in the Muwatta’

Malik’s willingness to recognize the normative status of at least some of the
decisions of public officials as constitutive of the law is consistent with the
technical terms he uses to describe Medinese legal doctrines. Unlike later
generations of scholars who use the term Aukm (judgment) to describe the
outcome of juristic activity, he instead uses the term amr to describe a rule
developed by the jurists reasoning in common. This term bears the connota-
tion of a decision rooted in will and, in the early Islamic context, it is likely
the result of a consultative process (shara or mushawara).*?> This contrasts

37  Malik ibn Anas, al-Muwatta’, 515, hadith no. 1833.

38  Malik ibn Anas, al-Muwatta’, 562, hadith no. 1998.

39  Malik ibn Anas, al-Muwatta’, 687, hadith no. 2387.

40  Malik ibn Anas, al-Muwatta’, 618, hadith no. 2167. The case concerns an enslaved woman
who marries a free man while misrepresenting herself as free. In such a case, the children
born to the marriage are slaves of the mother’s owner. The solution Malik attributed to
either ‘Umar or ‘Uthman was that the father of the children would provide the owner
with a number of slaves equivalent to the number of his children. Malik instead argued
that the father need only compensate the owner for the value of his minor children, on
the assumption they were slaves.

41 See, for example, Malik ibn Anas, al-Muwatta’, 407, hadith no. 1458 (Mu‘awiya writ-
ing to Zayd b. Thabit for guidance regarding the inheritance share of the grandfather);
Malik ibn Anas, al-Muwatta’, 435, hadith no. 1545 (the governor of Mecca writing to ‘Abd
al-Malik b. Marwan about how to divide the estate of a deceased slave); Malik ibn Anas,
al-Muwatta’, 616, hadith no. 2161 (Mu‘awiya writing to Aba Masa al-Ash‘ari to get ‘Ali b.
Abi Talib’s opinion on a difficult homicide case); and, Malik ibn Anas, al-Muwatta’, 678,
hadith no. 2342 (Marwan b. al-Hakam writing to Mu‘awiya to obtain his opinion regarding
the treatment of a murderer who was insane).

42 See, for example, Quran 28:20, where the verb itamara is used to describe the process
by which the leaders of a community come together to make a decision. For the role
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with the more common post-Shafi1 term that jurists use to describe their
activities, hukm. This latter term implies a determinate judgment rooted in an
individual’s exercise of rational judgment.

A legal opinion becomes a rule, an amr, in the sense that Malik uses it, only
when it garners sufficient support among the legal community that it takes on
a tangible existence in the life of the community. The greater the support for
the rule, the more authority the rule gains, a feature of Malik’s reasoning that
leads him to grade different rules by virtue of the extent to which they enjoy
effective support in the legal community.® A rule, a Aukm, in the post-Shafil
sense, by contrast, gains its validity by the extent to which it can be justified
by certain formal features of reasoning that produce the rule, regardless of the
degree to which it enjoys assent within the legal community.

Malik from this perspective can be accurately described as adopting a posi-
tivist methodology toward the legal reasoning of jurists in his Muwatta’ the
law is just what is reflected in social practice and jurists make law by success-
fully marshalling adherence to their views.#* Only when a position obtains a
critical mass of support, which at a minimum seems to be a majority of legal
experts, does it become law, an amr.

More generally, however, Islamic law is known through a close study of the
accepted practices of Muslims regarding their own legal practices. There are of
course hard cases that require the reasoning of legal specialists, the decisions
of public officials, or a combination of both, but their decisions and answers
only become law to the extent that the community accepts them as consis-
tent with the law and the community manifests their proposed solutions to
legal problems in their lived social experience.*> Amal, allegedly the distinc-

of consultation in connection with legal deliberation, see Muhammad ibn Ahmad
al-Sarakhsi, Usil al-Sarakhst, ed. Abu al-Wafa’ al-Afghani (Cairo: Matabi‘ dar al-kitab
al-‘arabi, 1372/1953), vol. 2, 131 (explaining that consultation [mushawara] in Islamic law
applies to everything which requires judgment [i‘mal al-ra’y] and not just matters of war).
See also ‘Allal al-Fasi, Magasid al-sharta al-islamiya wa-makarimuha (sth edition, Beirut:
Dar al-gharb al-islami, 1413/1993), 121—22 (explaining the role of deliberation and mutual
consultation in lawmaking during the Rashidan period).

43 Malik ibn Anas, al-Muwatta’, 28. Thus, when Malik describes a rule with the qualifier
al-amr ‘indana, he is indicating that it commands the support of a majority of the legal
community, but there remains a number of dissenters. A rule described with the quali-
fier as al-mujtama ‘alahyi indana is one that has nearly universal support. If he adds the
qualifier alladhi la ikhtilafa fihi ‘indand, it signifies a rule that enjoys universal support
among the legal community.

44  Scott Shapiro, Legality (Cambridge, MA: Belknap Press, 2011), 47.

45  See, for example, Malik ibn Anas, al-Muwatta’, 505, hadith no. 1778 (explaining that a
woman who was pressured into paying money to her husband in exchange for a divorce
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tive feature of Maliki jurisprudence, from the perspective of Malik, is simply
the practical effect of the self-governing nature of the Muslim community in
Medina. It takes on its universal normative status not because their lawmak-
ing satisfies some external criteria of rational validity, but because of Medina’s
pre-eminent place in Islam. As Malik explains to the Egyptian jurist Sa‘d b.
al-Layth, “the people are subordinate to Medina (innama al-nas taba“ li-ahl
al-madina)."*6

Both public officials and jurists make law on Malik’s account, but they do
so interstitially, within the law, by elaborating and giving more precise content
to otherwise abstract principles of law that undoubtedly find support in rev-
elation. There is no sense in Malik’s writings, however, that in doing so they
are communicating a rule that has an ontological existence separate and prior
from their own decision to recognize it as a rule.

2.3 Legal Reasoning and Immanent Critique

As argued above, the Muwatta’ is written primarily as a positivist elaboration
of the law: it purports to record what the law is based on the social reality of
the Muslim community of Madina and generally eschews any type of foun-
dationalist defense of its rules other than simply the social fact of their status
as rules. At the same time, there is an inescapable normative dimension to
the law, and as some of the examples discussed above suggest, the possibility
that legal officials can make legal mistakes, either through ignorance, misap-
plication, or confusion. Indeed, Malik himself “corrected” an earlier decision
of either ‘Umar b. al-Khattab or ‘Uthman on the grounds that cash compensa-
tion rather than compensation in kind is more “just” when a man is deceived
into marrying an enslaved woman and is forced to liberate his own children
from slavery.4?

In this subsection, I provide examples of what I call immanent critiques of
legal rules where the objection or defense is based on the internal features of
the law rather than its correspondence (or lack thereof) to an external norm,
e.g, text of revelation. One particularly illuminating example is found in
Malik’s presentation of the evidentiary rule authorizing a judge to rule on the
basis of the testimony of a single witness along with the oath of the claimant

could recover that property later in accordance with “the rule of our people” [alladht
alayhi amr al-nas ‘indanal).

46 ‘Abd al-Salam Muhammad ‘Umar ‘Allash, Taqrib al-madarik: bi-sharh risalatay al-Layth
ibn Sa‘d wa-I-Imam Malik (Beirut: al-Maktab al-islami, 1415/1995), 37.

47  The rule Malik proposes in this case is that the master of the enslaved woman be obli-
gated to sell the children to his father for their fair market value rather than having the
father deliver to the master an equivalent number of slaves.
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(al-shahid wa-l-yamin).*® The formal authority for the rule is weak: a hadith
attributed to the great-greatgrandson of the Prophet Muhammad and fifth
Imam of the Shi‘a, Muhammad al-Bagqir, that “the Messenger of God (pbuh)
decided cases on the basis of the testimony of a single witness and the claim-
ant’s oath.” Malik also reported that ‘Umar b. ‘Abd al-‘Aziz ordered his governor
in Kafa to rule based on the evidence of a single witness along with the plain-
tiff’s oath and that two of Medina’s well-known jurists also endorsed that rule.
Malik claims, however, that this rule, despite its counter-analogical nature, is
of ancient vintage (madat al-sunna) in Medina.*% After explaining the various
contours of the rule, including that its use is limited to matters of property and
explaining how it interacts with non-monetary claims, such as claims of manu-
mission and divorce, he turns to the defense of the rule against unnamed (but
obviously Iraqi) detractors, whom he quotes as criticizing the rule for being
contrary to the Quran.

Malik does not defend the rule based on the pedigree of its sources; rather,
he argues that the Iraqi criticism, i.e., that the rule is contrary to the Quran,
makes no sense considering the Iraqis’ own positions on two other issues con-
cerning the law of evidence. First, both the Medinese and the Iraqis agree that
if a plaintiff makes a claim against a defendant, and the plaintiff lacks any wit-
nesses, the defendant wins the case simply by swearing an oath denying the
plaintiff’s claim. Second, both the Medinese and the Iraqis agree that if, in the
previous case, the defendant refuses to swear an oath denying the plaintiff’s
claim, and the plaintiff then swears an oath in support of his claim, the plain-
tiff wins. Indeed, according to Malik, this rule is accepted in all Muslim towns.
Yet, neither rule is in the Quran. The fact that the Iraqis accept these two other
rules should lead them to accept the Medinese rule regarding the witness and
an oath, even though it is not mentioned in the Quran. The ancient vintage of
the rule in Madina ought to be enough for them.5°

Another example of immanent critique that Malik presents is the contro-
versy regarding the compensation due for destruction of another person’s
molar tooth. The background to the controversy is as follows: the Prophet
established that the compensation due for causing the death of a free Muslim
male was 100 camels, and compensation due for the loss of a tooth (sinn)

48  Malik ibn Anas, al-Muwatta’, 601—4, hadith nos. 2125-32.

49  When Malik describes a rule using the term sunna as opposed to the term amr, he is
indicating that the rule is not based on juristic deliberation but is rather based on binding
historical authority. Malik ibn Anas, al-Muwatta’, 28.

50  Malik ibn Anas, al-Muwatta’, 604, hadith no. 2132.
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was five camels.5! The amount of compensation granted for the loss of other
body parts in the Prophet’s declaration, e.g., eyes, hands, feet and fingers, were
such that if a person lost both eyes, both feet or all ten fingers, the total com-
pensation due would be equal to that due upon the death of a free Muslim
male—i100 camels.52 That did not hold true, however, if someone caused
another to lose all 32 of his teeth, in which case the compensation due would
be 160 camels, a sum well in excess of the amount due for the loss of a life.
Malik reports that ‘Umar b. al-Khattab resolved this apparent anomaly by dis-
tinguishing the incisors and the canines (the 12 frontal teeth) from the molars
and premolars (the 20 rear teeth), awarding five camels for losses of the frontal
teeth and only one for the loss of a rear tooth. Mu‘awiya, by contrast, upheld
the plain sense of the rule, and awarded five for each tooth, whether frontal or
in the rear. Malik quotes Sa‘id b. al-Musayyab as criticizing both approaches:
‘Umar’s rule results in undercompensation, insofar as a person who lost all his
teeth under ‘Umar’s rule would receive only 8o camels, while Mu‘awiya’s solu-
tion leads to overcompensation, insofar as a person would receive 160 camels if
he lost all his tooth. Sa‘id instead proposed to award two camels for each of the
rear tooth, a solution which would result in an award of 100 camels if a person
were to lose all his teeth.53

Despite the elegance of the solution, however, Sa‘id’s resolution of the prob-
lem did not find currency in Medina, and according to Malik, the prevailing
rule (al-amr ‘indana), but not the unanimous rule, was to award five camels for
the loss of a tooth, regardless of whether it was a frontal tooth or a rear tooth.
He explained this approach by noting its consistency with the plain mean-
ing of the Prophet’s use of the term ‘tooth’ (sinn): “Molars are also teeth. No
tooth is more valuable than another.”>* In the end, Malik’s positivism trumped
the elegance of Sa‘id’s solution to the apparent anomaly in the rule. What is
interesting for our purposes here is that Sa‘id’s approach to the problem is not
based on anything more than an attempt to provide the best understanding
of the rule on the assumption that is part and parcel of a comprehensive and
intelligible set of rules regulating compensation for injuries. The interpretive
assumption of the law’s coherence, of course, is a non-positivist stance, but
not one that requires the assumption that the proper object of legal inquiry is
anoumenal reality found only in divine speech.

51 Malik ibn Anas, al-Muwatta’, 677, hadith no. 2337.

52 In other words, the compensation due for the loss of an eye, foot or hand was 50 camels,
and for the loss of a finger 10 camels.

53  Malik ibn Anas, al-Muwatta’, 687, hadith no. 2387.

54  Malik ibn Anas, al-Muwatta’, 688, hadith no. 2391.



170 FADEL

2.4 Conclusion

As shown above, the Muwatta’ reflects a legal system that assumes that the
Muslim community is a self-governing community, one that gives itself its
own laws. Divine law is a part of Muslim law, and provides for the Muslim law
its foundational principles, but it does not exhaust that law. Public officials
regularly make law by exercising the authority given to them to specify more
abstract principles of law, usually on a case-by-case basis, but sometimes by
promulgating general rules, such as providing for withholding of zakat from
state pensions and introducing a special warranty of fitness applicable to the
sale of slaves (‘uhdat al-raqiq). Jurists also play a role in rulemaking, but only
by proposing solutions to legal problems and successfully persuading a criti-
cal mass of the legal community to accept that solution as the applicable rule
(amr). Legal critique is generally immanent in character, rather than transcen-
dent, with no hint that the aim of legal inquiry is to identify, correctly, a norm
that exists in the noumenal realm.55

3 Al-Shafii and the Theologization of Juristic Reasoning

It is not exactly clear why theology came to dominate law in the latter half
of the second hijri century, but it is clear that al-Shafil was not the first to
recognize the potentially theological dimension of law. Indeed, we know that
al-Shafi7 engaged in extensive debates with theologians whose criticisms of
Prophetic reports that had been transmitted only by a small number of the
Prophet’s companions (known as ahadith ahad in Arabic or ‘solitary tradi-
tions’ or ‘unit-traditions’ in English) were derivative of their larger theological
concerns, including, the nature of the Quran.® It is also likely that emerging
second/eighth-century Shi1 theological doctrines regarding the concept of

55  These features were also present in pre-Shafi1 Iraqi legal discourse. Al-Shaybani, for
example, in criticizing the Medinese for holding that the amount due for the uninten-
tional killing of a free Muslim male was 12,000 silver coins rather than the 10,000 the
Iraqis held, criticized them for the inconsistency of adopting a 1:12 gold to silver exchange
ratio in the case of compensation (al-diya) for wrongful death when everyone applies a
1:10 gold to silver exchange ratio in other areas of the law. Moreover, he explicitly attributes
to the “Muslims” these monetary conversion rates, asking rhetorically “What exchange
rate would the Muslims establish for compensation for wrongful death, one gold dinar
for ten silver dirhams or one gold dinar for twelve dirhams?” Muhammad ibn al-Hasan
al-Shaybani, Kitab al-hujja ‘ala ahl al-Madina, ed. Hasan Mahdi al-Kalyani (Beirut: ‘Alam
al-kutub, 1403/1983), vol. 4, 262.

56  El Shamsy, The Canonization of Early Islamic Law, 56-59.
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nass as an incontrovertible element of religion had a formative impact on
al-Shafi’s thought.57 Even if al-Shafi1 exhibited reticence toward certain
aspects of rationalist theology, his interactions with rationalist theologians in
Iraq at a minimum influenced his concerns with the epistemological founda-
tions of the law and drove him to construct a legal theory in which every rule
of law could find its origin, directly or indirectly, in the Quran.>8

While we are generally familiar with al-ShafiTs epistemological contribution
to the sources of Islamic law, and his insistence on the authoritativeness of
the unit-tradition that has been transmitted by an unbroken chain of reliable
transmitters, less attention has been paid to his claim that God commanded
a particular method of legal interpretation. Just as God commands a judge
to rule based on the testimony of upright witnesses, despite the possibility
that they may lie or be mistaken, so too, God commands Muslims to obey
the Prophet. Indeed, al-Shafi explains this duty using language that clearly
reflects second/eighth-century theological debates:

And He informed them that his (i.e., the Messenger’s) decision is His rule,
insofar as He obliged submission to his ruling and because of God’s fore-
knowledge, glorious is His praise, that he (i.e., the Messenger) is blessed
with infallibility and succor (wa ma sabaqa fi ‘ilmihi jalla thana’uhu min
is‘adihi bi- ismatihi wa-tawfiqihi).5%

After the Prophet’s death, this duty may only be discharged through adherence
to reports about the Prophet, transmitted across the generations by reliable
reporters. The possibility that they might err or even lie no less undermines the
obligation to obey the Prophet than does the possibility that a witness may lie
entitle a judge to discard the witness’s testimony.

The Quran also commands Muslims to use their reason (‘aql) as part of
applying the law, in cases such as determining the direction of prayer, the
proper domesticated ruminant (na‘am) to be offered in sacrifice as the equiv-
alent (mithl) of a wild animal killed by a person in the consecrated state
(muhrim) for Pilgrimage or ‘Umra, and to determine whether a man is, or is
not, upright (‘ad/). In all these cases, reason is fallible, but nevertheless the

57  Rodrigo Adem, “Classical Nass Doctrines in Imami Shi‘ism: On the Usage of an Expository
Term,” Shii Studies Review, 1 (2017), 42—71, https://doi.org/10.1163/24682470-12340002.

58  One reason to do so was that rationalist theologians gave epistemological primacy to the
Quran, and so the Quran’s text served as a point of common reference between them and
their adversaries.

59  Al-Shafiv, al-Risala, 84.
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law obligates us to use it despite its fallibility. In each one of these examples,
al-Shafi7 argues, use of reason requires the use of analogy to discharge the legal
obligation: to find the direction of prayer, a person must use natural signs to
determine his actual position relative to the location of the Ka‘ba; in determin-
ing the proper ruminant to be sacrificed, he must compare the species of the
wild animal killed with different ruminants to determine which of the latter
most resembles (ashbah) the former; and in determining whether a man is
upright, the judge must compare the man’s observed behavior to the standards
of uprightness.

God commands us to engage in these practices of judgment (jitihad) as part
of the law despite the possibility of error, and despite the possibility that some-
times, a more accurate decision could have been had by following an alterna-
tive procedure, a risk that judges face every day. Even though an unauthorized
source might provide superior evidence of the underlying facts, God neverthe-
less prohibited the Prophet, and therefore, Muslim judges who succeed him,
from taking that evidence into account in many cases.®0 Jjtihad is lawful even
if fallible, while istihsan is illegal, and therefore sinful, because it entails using
a procedure to derive a rule that the Quran did not authorize. For al-Shafiq, the
legal interpreter that engages in istiisan is just as blameworthy as a judge who
decides a case outside the applicable rules of evidence.5!

4 Al-ShafiT's Use of Ijtihad and Right and Wrong Answers in Legal
Reasoning

Al-Shafi‘1 was not the first jurist to use the term jjtihad; indeed, Malik uses the
term at least nine times in the Muwatta’, but never in connection with the
labors of jurists; rather, Malik used it, with one exception, in connection with
rules which delegate to the ruler or another public official discretion to make

60  Al-Shafiigives several examples in Kitab ibtal al-istihsan of cases where the Prophet knew
the truth of a case, e.g., the hypocrisy of the hypocrites, and the guilt of some accused
adulterers, but nevertheless ruled in accordance with the external evidence (al-zahir)
that God made relevant to earthly applications of the law (outward adherence to Islam
in the case of the hypocrites, and the sworn denial of adultery in the case of a spouse
accused of adultery), leaving a true judgment (al-batin) of their affairs to God in the
next life.

61  From this perspective, the problem with istifsan is not its subjectivity, an objection that
can also be raised against legal reasoning generally. Cf. Shahawy, How Subjectivity Became
Wrong.
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a determination based on the public interest,®? or a judge to determine the
amount of compensation due for injuries whose compensation was not speci-
fied in the law.63 Malik seems to use jjtihad non-technically to mean ‘judgment’
or ‘decision) (e.g., ala wajh ijtihad al-walt ... bi-gadr ma yara al-walt), but he
would presumably agree that it is not standardless discretion. In the case of
the distribution of zakat revenue, for example, Malik provides the ruler with
standards to guide his discretion, i.e., relative need and relative number of the
beneficiaries. Nothing in the Muwatta’, however, suggests that Malik believed
a “right” answer existed for these questions.

The one example Malik gives that uses the notion of ijtihad in connection
with an error involved ‘Umar b. al-Khattab mistakenly breaking his fast before
sunset on a cloudy day.5* After being informed of his mistake, ‘Umar report-
edly told the man who informed him of his error, “Calm down; this is not a big
deal. We certainly acted in accordance with our best judgment” (al-khatb yasir
wa-qad jjtahadna). Malik explains ‘Umar’s calm reaction by noting that there
is no serious consequence to this mistake because the broken fast can be made
up (gada’) on another day. Nothing in Malik’s description of this case, how-
ever, implies that ‘Umar will be rewarded for his attempt to follow the rule, as
al-Shafi7 asserts to be true for someone who makes a mistake in determining
the direction of prayer.

Most of al-ShafiTs examples of jtihad and giyas (which is the only kind of
legitimate ijtihad because it is always based on a settled rule or settled fact)
involve fact-finding of the type that by its nature bears only one correct answer,
e.g., the direction of prayer, or whether a particular is properly included in a
universal, e.g., whether a person is upright or not, or whether a ram is the clos-
est ruminant “equivalent” to a hyena. He does, however, also use jtihad and
qiyas to refer to analogy for the deduction of new legal rules. Thus, in novel
cases it might be that more than one precedent rule (as/) could apply, with the
result that two different jurists reach two different conclusions using analogy.
It is not clear, however, whether al-Shafi‘1 believes that there is a “right” answer
in such cases. Some of his language implies that he does so believe because
he states that after the different solutions to the novel case are articulated, it
is possible to take a second look at the case and determine which of the two

62  Malik ibn Anas, al-Muwatta’, 238—39, hadith no. 722 (the imam distributes zakat reve-
nues based on his jtihad in light of relative need); al-Muwatta’, 365-66, hadith nos. 1314
and 1316 (the imam may award individual soldiers an excess share of booty out of the
share given to the imam based on his jjtihad).

63  Malik ibn Anas, al-Muwatta’, 68486, hadith nos. 2373, 2374, 2381 and 2382.

64  Malik ibn Anas, al-Muwatta’, 264, hadith no. 840.
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original rules the novel case resembles more, and if it is determined that the
novel case bears a greater resemblance to one rather than the other, than it is
governed by that rule, not the other one.%>

I could find no examples illustrating this kind of ijtihad in either the Risala
or Ibtal al-istihsan, but al-Shafi’1's treatment of a transaction known as quta‘a
in the Umm illustrates his approach. This transaction involves an amendment
to a manumission contract between the master and the slave (mukatab) who
is a party to the contract with the master: in this transaction the master waives
a portion of the future instalments owed to him by the slave and renders the
manumission immediately effective in exchange for the slave paying some
lesser amount immediately. Al-ShafiT confidently asserts that the mukataba
contract is a species of a contract of sale or hire, and so its validity is governed
by the same rules that govern contracts of sale and employment contracts.6
Yet, al-Shafi‘l must have known that Malik expressly denies that the mukataba
contract is a kind of sale and therefore is not subject it to the same conditions
that apply to a contract of sale. Accordingly, Malik validates such amend-
ments to a manumission contract,%? while al-Shafi1 refuses to do so on the
ground that a waiver of the obligation, combined with immediate manu-
mission, amounts to a kind of riba, and therefore is void.8 Ironically, while
al-Shafil does not explain to us why he believes the principles governing sales
and employment contracts are applicable to a manumission contract, Malik
explains that a manumission contract is fundamentally dissimilar to a contract
of sale because the former involves status while the latter involves property
and so is better understood as a reward contract (ju?) rather than a sale.6?

We are thus left at a loss as to how to compare the conclusions of Malik and
al-Shafi1in this case where the transaction could plausibly be governed by two
different legal regimes: the law of contracts, or the law of unilateral rewards.
Perhaps this is an indication that al-ShafiTs view is that in such cases there is
no right answer and both solutions are permissible cases of ijtihad.

Al-Shafiq, by contrast, has clear examples of what constitutes illegitimate
legal reasoning because it goes beyond what giyas would legitimately autho-
rize. One example from the Risala is compensation due for nonlethal injuries.
He noted that all jurists agree that in the case of an unintentional killing, the
perpetrator’s next of kin (‘agila) shares the burden of providing compensation

65  Al-Shafi, al-Umm, vol. 7, 318.
66 Al-Shafiq, al-Umm, vol. 8, 46.
67  Malik ibn Anas, al-Muwatta’, 443—44, hadith no. 1566.
68 Al-Shafi, al-Umm, vol. 8, 63.
69  Malik ibn Anas, al-Muwatta’, 443—44, hadith no. 1566.
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to the deceased’s family. Cases of intentional killing or intentional nonlethal
injuries, by contrast, place the compensation burden entirely on the perpe-
trator, that is, if retaliation is foregone. But in contrast to the case involving
unintentional killing, there is no Prophetic precedent on point with respect to
unintentional nonlethal injuries.

According to al-Shafiq, the absence of text covering this case could be ratio-
nally interpreted in one of two ways: that the next of kin shares liability with
the perpetrator only in the case of the victim’s death, treating this rule as an
exception to the basic principle of individual responsibility, or it can be under-
stood as requiring the next of kin to share financial responsibility with the per-
petrator on the theory that if it is fair that they should help defray the costs of
the loss of a life, it is fair to expect them to contribute to lesser amounts. Yet
the Medinese and the Iraqis impose a minimum value on the compensation
due for the nonlethal injury before the next of kin becomes responsible to help
defray the costs of injury. In the case of the Medinese, the next of kin bears
no financial responsibility unless the compensation due is a third or more of
the compensation due for a free male, while the Iraqis did not impose liability
on the next of kin for injuries whose compensation was less than 1/20 of that
due for the loss of a life. Moreover, according to al-Shafi‘, because all jurists
agree that the next of kin is liable for amounts in excess of a third of that due
for loss of life, a consensus to extend the original case—that next of kin must
contribute to help defray the costs incurred from a unintentional killing—to
the novel case of whether the next of kin must also contribute to the cost of
compensating nonlethal injuries exists. In light of this consensus, it becomes
arbitrary for both the Hijazis and the Iraqis to limit the analogy, whether to
injuries in excess of one-third of that for a life, or in excess of 1/20 of a life.”® If
we are to take al-Shafi1 seriously, the Medinese and Iraqi jurists are not just
committing an error in reasoning; they are also committing a sin by doing s0.”
The proper method of reasoning, therefore, is itself determined by his theo-
logical conception of the law and disagreements about how to resolve silences
in the law become elevated, or are at least potentially elevated, to questions of
religious dogma.

7o Al-Shafiv, al-Risala, 529—36.

71 Indeed, al-Shafi'T makes clear that the jurists who use what he calls istihsan to qualify or
make exceptions to analogy are more blameworthy than the bureaucrats (ahl al-‘ugil)
around the ‘Abbasids who make appeals to unaided reason to govern in such situations.
Al-Shafi, al-Umm, vol. 7, 316.
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5 The Reception of al-Shafi’'s Thought as Reflected in Debates on the
Ontological Status of ijtihad-Derived Rules

Al-Shafi’s powerful theory of the law not only made the Quran the pivot of
all substantive rules of Islamic law, it also made it the source of all rules for its
own interpretation. And because of the universal agreement among Muslims
that the Quran is divine speech, his theory meant that all law had its source in
divine speech. On the Ash‘ari theory of divine speech, the Quran only existed
in the noumenal realm, while the Arabic language used to recite it audibly or
the script used to record it in writing was merely an expression ( ibara) of the
noumenal Quran. The tangible, linguistic manifestation of the Quran in the
Arabic language was the phenomenal (zahir) counterpart to the noumenal
reality of divine speech, to which it was related by virtue of its function as
indicants (adilla, sg. dalil) of God’s eternal, noumenal speech.”? It was God’s
noumenal eternal speech, particularly as this idea was further developed in
post-ShafiT Ashar rationalist theology, that served as the situs of the divine
law. Al-Juwayni sums up these points succinctly in his definition of ‘the sources
of the law’ (usil al-figh):

Were one to ask, “What are the sources of jurisprudence (usu! al-figh)?”
we would say, “They are its indicants (Aéya adillatuhu), and the indicants
of the law are linguistic (al-sam‘yya), and they are divided into the cate-
gories of (1) a clear text of the Quran (nass al-kitab), (2) a clear text of con-
current and widespread Prophetic report (nass al-sunna al-mutawatira),
and (3) consensus (al-jma‘), and the foundation of all of these is the
speech of God (mustanad jamiiha qaw! allah ta‘ala), Elevated is He.”73

But to say that the fundamental sources of the law are that part of God’s speech
which is clear to us does not tell us about the ontological status of the conclu-
sions reached by jurists in interpreting divine speech. This is a fundamental
question insofar as the jurist qua jurist is distinguished from other Muslims by
his claim to be able to derive rules from revelation that are not based on clear
text, nass, through his mastery of the techniques of legal interpretation (istidlal)
and reasoning (ijtihad). Al-ShafiT's discussion of this problem in his many writ-
ings pointed in opposite directions, and the various strands in his analysis of
the problem of determining the legal status of rules derived from jjtihad led

72 Vishanoff, The Formation of Islamic Hermeneutics, 179—90.
73 Imam al-Haramayn Abu al-Ma‘ali ‘Abd al-Malik b. ‘Abd Allah al-Juwayni, al-Burhan fi usil
al-figh, ed. ‘Abdul ‘Azam al-Dib (3rd edition, Mansara: Dar al-wafa’, 412/1992), vol. 1, 78-79.
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later jurists to engage in extensive discussions about a series of related ques-
tions, e.g,, Is a mujtahid under an obligation to engage in ijtihad whenever he
faces a novel question, or may he follow the view of another scholar? If he is
under an obligation to perform jitihad, is it plausible to describe the results
of his reasoning as being ‘correct’ (musib) or ‘mistaken’ (mukhts’), and if so, in
what sense? Do the legal rules derived through jtihad correspond to a noume-
nal reality in divine speech, or is their existence solely in the mental concep-
tion of the mujtahid engaging in the act of jjtihad? Even assuming that derived
rules lack an ontologically ‘real’ rule within divine speech, is jtihad itself
rule-governed, as al-Shafi‘l seems to suggest, or is a mujtahid free to judge using
whatever means he finds appropriate in order to reach a conclusion regard-
ing the novel case that is presented to him? If the former, it may be the case
that many opinions of jurists do not ‘count’ as legal rules because they were
not the product of legitimate ijtihad as much as they were the product of arbi-
trary thought.”

Space limitations preclude a systematic exploration of these various
questions.” Recent scholars have read al-Shafi1 as subscribing to a version of
metaphysical realism, i.e., the belief that derived rules have a ‘real’ existence
in the external world independent of the jurist’s mind,”® but it is sufficient to
point out that al-ShafiTs writings on the topic of jitihad were rich enough to
support different stances on these questions. Later scholars took essentially
three different stances toward the question of the ontological status of derived
rules: the first position, and the one that seems to have gained greater adher-
ence over time, was the view that God has a singular rule for every event
(li-Uahi ta‘ala hukm fi kull nazila), and it is the duty of the mujtahid to discover
what that rule-in-itself is. If, after engaging in diligent inquiry, his conclusion
happens to coincide with the content of the rule of God for that case, then the
jurist’s conclusion is ‘correct’ (sawab). This position is known as takhtia and
those who hold it are called the mukhattia.

The mukhattia justified their position on the grounds that the mujtahid, by
definition, is seeking ‘something) and it would be absurd to charge the mujta-
hid for seeking something that did not have an independent existence. This
position was known as the ‘fallibilist’ position because it assumed that the
mujtahid’'s conclusion, while it was binding upon him and his followers, and

74  Zysow, The Economy of Certainty, 276.

75  For an overview of these debates within theoretical jurisprudence, see Zysow, The
Economy of Certainty, chapter 5.

76 Lowry, Early Islamic Legal Theory, 247; El Shamsy, The Canonization of Early Islamic Law,
80-81.
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was a correct judgment from the phenomenological perspective ( f7 al-zahir),
insofar as it corresponded to the jurist’s good faith belief, it might not corre-
spond with the noumenal rule as it existed in divine speech (al-hukm fi nafs
al-amr).

Al-ShafiT’s conceptual vocabulary supports attributing to him the fallibil-
ist position: on the assumption that the jurist followed a proper method of
reasoning, he held that every derived rule is outwardly correct (fi al-zahir)
but might not be correct-in-itself ( fi al-batin). In this latter case the jurist’s
opinion ‘does not encompass’ (ghayr ihata) the true rule. Where there is corre-
spondence between the mujtahid’s derived rule (al-zahir) and the rule-in-itself
(al-batin), he describes the mujtahid’'s judgment as ‘encompassing’ (ikata) the
true rule.””

There is yet another way to understand al-Shafi1 as endorsing the notion
that there is a correct answer for all problems of legal reasoning, however, with-
out ascribing to him the belief that derived legal rules have a real noumenal
existence in divine speech. Because al-Shafi‘1 argues that the process of ijtihad
is itself rule-governed, like the rules of evidence that a judge must follow, a
jurist’s ijtihad about a derived rule is ‘correct’ only if the mujtahid followed
the correct procedure. Accordingly, even if, for example, the mujtahid relied
on a Prophetic report that, despite its indicia of reliability, was wrongfully
attributed to him, the mujtahid’'s answer is still correct, while the answer of the
mujtahid who rejected that same hadith using impermissible reasons would
be wrong.

From this perspective, al-Shafi1 could be read as advocating a conception of
correctness based entirely on the jurist’s fidelity to the correct procedure God
imposed on the jurist for undertaking ijtihad, not because his conclusion cor-
responds to an actual rule existing in divine speech. Fakhr al-Din al-Razi gives
a comprehensive overview of the debates surrounding the position that there
is one correct answer for each derived question of law and vigorously defends
the position that there must be one correct answer for questions of law, but his
analysis implies an understanding of correctness that is procedural, not one
that necessitates the noumenal existence of an actual rule outside the mind
of the jurist.”®

On the other hand, theologians such as al-Bagqillani read al-Shafi as advo-
cating the view that there is no such thing as a substantively correct answer

77 See, for example, al-Shafi1, al-Risala, 477, 478, 480, 485, 1327, 1329, 1335-38, 1368.
78  Fakhr al-Din Muhammad b. ‘Umar al-Razi, al-Mahsul fi ilm al-usul (Beirut: Dar al-kutub
al-ilmiyya, 1408/1988), vol. 2, 503—22.
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to derived questions of law, and therefore the conclusions of all mujtahids, by
definition, are correct (taswib or musawwiba).”

[Al-Shafi1 said:] “When those who are qualified to engage in legal rea-
soning [giyas] do so, and they disagree, each one is free to hold the view
that is in accordance with his own reasoning, and he may not follow a
view based on the reasoning of another”... [Al-Baqillani said:] “How
can it be that he may not follow the reasoning of another when it very
well might be the case—according to those who hold there is a single
right answer—that the correct opinion is that of another jurist? It is as
though—from this perspective—he is obliging him to hold fast to an
opinion that is erroneous before God while obliging him to hold a correct
opinion. This is implausible and a manifest contradiction.”

For the musawwiba, it is clear that derived rules have no noumenal reality; the
only reality is the probable belief that exists in the mind of the jurist (al-zann),
and therefore the goal of the mujtahid, in their view, is not to identify the
rule-in-itself that exists within God’s speech in the noumenal realm, but rather
to achieve a probable opinion regarding what the derived rule ought to be in
light of what the jurist knows about God’s revelation. Indeed, al-Ghazali holds
that the belief that God has a single correct answer for every legal question
is based on a fundamental misunderstanding of the reality of the legal rule
(hukm) as a product exclusively of divine address (khitab). Because gtihad
takes place, by definition, in a context where there is no divine address, it
follows that positing the existence of a divine rule (hukm) for such cases is
inconceivable.8° He even goes so far as to mock his fellow Shafi jurist, Aba
Ishaq al-Isfarayini, who had condemned the views of the musawwiba as lead-
ing to heretical sophistry, calling him a “simple-minded jurist, [who is] igno-
rant of jurisprudence, the definition of a contradiction, and the definition of a
rule [of God] (hukm)."8!

But, the same proceduralist interpretation of al-Shafil mentioned above
could be applied to the infallibilist argument to produce, paradoxically, a sin-
gle answer for every derived legal issue ifit is taken for granted there is only one

79  Abua Bakr Muhammad b. al-Tayyib al-Baqillani, al-Taqrib al-irshad fi usil al-figh, ed.
Muhammad b. ‘Abd al-Razzaq b. Ahmad al-Darwish (Kuwait: Wizarat al-awqaf wa-l-
shu’an al-islamiyya, 1436/2015), 61-62.

80  Abix Hamid Muhammad b. Muhammad b. Muhammad al-Ghazali, al-Mustasfa fi ‘ilm
al-usil, ed. Muhammad ‘Abdul Salam ‘Abdul Shafi (Beirut: Dar al-kutub al-‘ilmiyya,
1413/1993), 362.

81  Al-Ghazali, al-Mustasfa fi ilm al-usul, 355.
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prescribed method for engaging in jjitihad.8? Al-Ghazali, perhaps to preclude
this line of argumentation, denies outright that the evidence used by mujta-
hids is in any meaningful sense objective. He instead argues that the persua-
siveness of the evidence used in jjtihad—which he calls ‘signs’ (amarat) rather
than ‘indicants’ (adilla) to emphasize the equivocal nature of the former—is
not an objective feature of the ‘signs), but is rather a product of the psychologi-
cal features of the interpreter. The fact that some jurists are attracted to some
signs, but not others reflect their different personal natures (taba’‘), not any-
thing inhering in the sign.83

Fallibilism, based on its belief in the objective existence of a divine rule for
each legal case, posed the risk of dogmatism. It risked turning every legal dis-
pute into a doctrinal question, with all the risks that entailed for parties to
a legal debate.8* Infallibilism, however, came with the opposite risk of licen-
tiousness, an invitation for legal subjects to act as they pleased in situations
where no express rule governed their conduct.8®

The unease which these two arguments produced among jurists in turn
help lead to the formulation of a third position which tried to hew a median
position between the two extremes of fallibilism and infallibilism. This median
position was called “the most appropriate rule (al-asbhah),” and was described
as the rule that God would have established, had He established a rule for that
case.86 This position tried to satisfy certain elements of the fallibilist position
as well as the infallibilist position.8” Insofar as this position denied that God
had established a unique rule for each particular event, it agreed with the infal-
libilists that the rules derived by jurists using ijtihad were not right or wrong in
the sense of correspondence with an objectively existing rule in the noumenal
realm. Insofar as this position asserted the existence of one unique rule that

82 Zysow, The Economy of Certainty, 276.

83  Al-Ghazali, al-Mustasfa fi ilm al-usul, 353-54.

84  Indeed, one of the objections raised by al-Razi’s hypothetical interlocutor on the question
of fallibilism/infallibilism is that if al-Razi is correct, it would mean that all dissenters are
either licentious sinners ( fussaq) or non-believers (kuffar). See al-Razi, al-Mahsul fi ilm
al-usul, vol. 2, 511, 519.

85  Mohammad Fadel, “Istafti galbaka wa in aftaka al-nasuwa aftitka’: The Ethical Obligations
of the Mugallid between Autonomy and Trust,” in Islamic Law in Theory: Studies on
Jurisprudence in Honor of Bernard Weiss, ed. A. Kevin Reinhart and Robert Gleave (Leiden:
Brill, 2014), 11416, https://doi.org/10.1163/9789004265196_006.

86  Al-Razi, al-Mahsul fi ilm al-usul, 503; al-Ghazali, al-Mustasfa fi ilm al-usul, 362.

87  Ahmad ibn Idris al-Qarafi, Nafa’is al-usul fi sharh al-Mahsil, ed. ‘Ali Muhammad
Mu‘awwad, Fakhr al-Din Muhammad ibn ‘Umar Razi, and ‘Adil Ahmad ‘Abd al-Mawjad
(2nd edition, Mecca: Maktabat Nizar Mustafa al-Baz, 1418/1997), vol. 9, 3877.
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could be described as the rule that God would have legislated, this group of
scholars agreed with the fallibilists, however, that jitihad, to be non-arbitrary,
had to aim at a substantive result that went beyond the jurist reaching a prob-
able conclusion, whatever that may be.

Despite the seeming attractiveness of this position, it seems that it did not
win many adherents. Al-Ghazali dismissed it as articulating nothing more than
what a ‘potential rule’ (hukm bi-l-quwwa) might be, and for him a potential
rule was no rule at all.®8 Fakhr al-Din al-Razi, meanwhile, argued that this doc-
trine either was in accordance with his position as a fallibilist, if it meant that
the mujtahid was required to follow the strongest sign available, or if it meant
something other than giving effect to the strongest sign, it was nonsensical,39
or violated one or another theological principle.9°

The controversy over whether each legal case had a correct answer was,
in my opinion, driven largely by a desire to restore the immanent aspect of
legal reasoning that al-ShafiTs theologized conception of Islamic law threat-
ened to obscure. The scholars who supported infallibilism sought to do this by
emphasizing the subjective nature of jtihad, whether they were absolute in
their infallibilism like al-Ghazali, or accepted a qualified form of infallibilism
by endorsing the idea of ‘the most appropriate rule’

The best argument against a strong reading of al-ShafiTs theological inter-
pretation of Islamic law, however, came from the consensus (jma°) that the
opinions of mujtahids represented God’s law.?! This argument had the advan-
tage of being both a theological argument, and a reflection of the social
practice of the Muslim community. Al-Baqillani already pointed out the theo-
logical argument: everyone is in agreement that mujtahids, paradoxically per-
haps, assert simultaneously two things: first, that their determination of the
applicable rule is binding upon everyone, but that other mujtahids are bound
to follow their own opinion regarding the content of the law. Because there is
universal agreement that a mujtahid is obliged to follow the results of his own
reasoning and is prohibited from following the reasoning of another mujtahid,
it follows that every mujtahid is correct in following that rule, i.e., following his
own judgment rather than the judgment of another mujtahid. Whether there

88  Al-Ghazali, al-Mustasfa fi ilm al-usul, 363.

89  Al-Razi, al-Mahsul fi ‘ilm al-usul, vol. 2, 522.

9o  Al-Razi, al-Mahsul fi ilm al-usul, vol. 2, 521.

91 Al-Qarafi, Nafa’is al-usil fi sharh al-Mahsil, vol. 9, 3876 (al-jima“mun‘aqid ‘ala anna ma
gahara ‘ala alsinat al-mujtahidin huwa hukm allah).



182 FADEL

is an objective rule-in-itself in the noumenal realm is a separate question.92
From the perspective of social practice, it was also true that consensus immu-
nized a judge’s ruling against being overturned based on a difference of opin-
ion regarding the correct rule to be applied in the case.®3

This meant that judgments could only be overturned on factual grounds,
e.g, if the judge convicted Zayd of murder, but it was actually ‘Amr who was
the guilty party, or if the judge committed a clear legal error by applying a rule
with no plausible basis in revelation, either because it contradicted consensus,
a general principle of the law (al-gawa‘id al-fighiyya), an express text (nass) or
an a fortiori analogy (al-giyas al-jali).%* From the perspective of the sociology
of Islamic law, then, the doctrine of the infallibility of jtihad triumphed, not
because of theological reasons, but because that was the rule that the Muslim
community adopted in its universal social practice.

The consensus against overturning a judicial ruling on account of a dis-
agreement over the content of the rule—despite the growing ascendancy of
the belief that each case had one unique solution before God—was further
buttressed by the spread and consolidation of the regime of taqlid that effec-
tively mooted controversies regarding the legitimacy of the opinions of the
different opinions of the founding era mujtahids, and instead focused atten-
tion on the correctness of legal decisions from the internal perspective of
the established doctrines of the legal school to which the deciding judge was
affiliated.% The institutionalization of taqlid, moreover, through the literary
form of the mukhtasar and the guild-like organization of the legal school, lent
itself to the production of unique answers to legal questions, at least within
the boundaries of each school of law.%¢ This feature of taglid not only gave it a
tremendous practical advantage over decision-making by ijtihad, it also made
judicial review for legal error practical, in contrast to an ijtihad-based system
which could only offer very limited grounds for appeal.®”

92 Al-Qarafi, Nafa'is al-usul fi sharh al-Mahsul, vol. g, 3876.

93  Al-Qarafi, Nafa'is al-usil fi sharh al-Mahsul, vol. 9, 3908-9.

94  Al-Qarafi, Naf@is al-usul fi sharh al-Mahsal, vol. g, 3911.

95  Ahmad ibn Id1is al-Qarafi, The Criterion for Distinguishing Legal Opinions from Judicial
Rulings and the Administrative Acts of Judges and Rulers = Al-Ihkam Ft Tamyiz al-Fatawa
‘an al-Ahkam Wa-Tasarrufat al-Qadi Wa’l-Imam, trans. Mohammad H. Fadel (New Haven,
CT: Yale University Press, 2017).

96  Fadel, “The Social Logic of Taglid and the Rise of the Mukhtasar.”

97  Ibid., 228-32.
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6 Conclusion

Ironically, perhaps, al-Shafi1 succeeded in making law derivative of theology,
but by the thirteenth century cE, the regime of taglid had restored a positiv-
ist outlook to Islamic law insofar as legitimacy of legal decisions was deter-
mined by conformity to extant legal doctrine, not the transcendent concerns
of fidelity to divine speech. This was true even for the Shafi1 school, where the
norm of taqlid applied with the same rigor as it did for the followers of other
legal schools. Nevertheless, the internalization of al-ShafiTs theory of Islamic
law being entirely contained within divine speech was not without its conse-
quences. Post-formative Hanafis were forced to denounce istifsan, even though
ithad been a distinguishing feature of their founder’s approach to the law, after
al-ShafiTs critique of istiisan rendered it increasingly controversial, if not
quite illegitimate.%8 In post-Shafi‘1 Malikism, too, the concept of ‘amal became
transformed, with the result that something that had been a reflection of the
dynamic and self-governing nature of the early community in Medina came
to be treated as either a universally transmitted report (khabar mutawatir) in
the case of matters related to ritual, e.g,, the call to prayer (adhan) or standard
weights and measures, and in other areas of the law, the nonbinding legal opin-
ions of Medinese scholars derived from their subjective exercise of jtihad, or a
universal, ahistorical indicant of divine law ({jma°).9°

The relationship between theology and law calls for both a careful recon-
struction of debates in the usu! al-figh literature alongside a careful analysis
of the kinds of arguments jurists were advancing in works of positive law.
Al-Shafi1 played a decisive role in the development of Islamic law not only
for making explicit epistemological considerations central to legal reasoning,
but also by placing legal reasoning under the shadow of theological claims
of divine sovereignty and omniscience. For al-Shafii, therefore, jurists who
exercised erroneous methods of reasoning were not simply mistaken, they
were also potentially impious insofar as such techniques could not plausibly
be claimed to be relevant in understanding divine speech. The juristic task,
however, was nothing other than interpreting divine speech. Despite theo-
retical jurisprudence’s general acceptance of al-ShafiTs transcendent fram-
ing of the jurist’s task, however, jurists were reluctant to accept the dogmatic
implications of al-ShafiTs theological interpretation of Islamic law. Instead of
the transcendent reasoning al-Shafi1 advocated for, jurists, acting under the

98  Shahawy, How Subjectivity Became Wrong.
99  Sulayman ibn Khalaf al-Baji, Ihkam al-fusil fi ahkam al-usil, ed. ‘Abd Allah Muhammad
Jubtri (2nd edition, Damascus: Dar al-risala al-‘alamiya, 1433/2012), 415-18.
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norm of deference, largely advanced arguments based on the internal values of
pre-existing legal rules. They also relativized the conclusions of legal reasoning
such that even conclusions they viewed to be wrong could not be condemned
as sinful. Al-ShafiTs theological quest for the rule-in-itself as it existed in the
noumenal realm had become, as a practical matter, irrelevant to legal practice.
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CHAPTER 7

Al-Maturidi on the Cause (sabab) and Human
Action between Kalam and Usul al-Figh

Ramon Harvey

1 Introduction

Abu Mansur al-Maturidi (d. 333/944) was an influential Hanafi scholar from
Samarqand in Transoxiana. He is best known for his theological work—he
gives his name to one of the two major schools of Sunni kalam—as well as his
Qur’anic exegesis. Corresponding to this, only two of his works seemingly sur-
vive: his theological summa, Kitab al-tawhid, and his tafsir, Ta’wilat al-quran.
Yet these two disciplines did not exhaust al-Maturidi’s repertoire. From his
terse use of legal theoretical concepts within his tafsir! and from the writing
of ‘Ala’ al-Din al-Samarqandi (d. 539/1144) who takes him as the exemplar of
a distinct Samarqandi tradition within the discipline, we know that he also
theorised in usul al-figh.? Al-Samarqandi mentions that his two main books
in this field are Kitab ma’akhidh al-shar@’i‘ ft usul al-figh® and Kitab al-jadal
ft usul al-figh* Although both are lost to us, they were still in circulation in
al-SamarqandT’s time, and he takes the opportunity to regularly cite and quote

1 For example, see the discussion of his approach to rnaskh (‘abrogation’) in Ramon Harvey,
“Al-Maturidi on the Abrogation of the Shari'a in the Quran and Previous Scriptures,” in fmdm
Matiiridi ve Tevilatii'l-Kur'dn, ed. Hatice K. Arpagus, Mehmet Umit and Bilal Kir (Istanbul:
M. U. {lahiyat Fakultesi Vakfi Yayinlar, 2019), 511—24, esp. 517—22.

2 See Aron Zysow, The Economy of Certainty: An Introduction to the Typology of Islamic Legal
Theory (Atlanta, GA: Lockwood Press, 2013), 66, 75; Aron Zysow, “Mu‘tazilism and Maturidism
in Hanafi Legal Theory,” in Studies in Islamic Legal Theory, ed. Bernard G. Weiss (Leiden: Brill,
2002), 22365, esp. 238.

3 On this reading of the title, see Zysow, “Mu‘tazilism and Maturidism in Hanafi Legal Theory,”
238-39, n. 14.

4 ‘Al@ al-Din al-Samarqandi, Mizan al-usil fi nat@’j al-‘uqul, ed. ‘Abd al-Malik ‘Abd al-Rahman
al-Sa‘di, 2 vols (Mecca: Jami‘at Umm al-Qura, 1984), vol. 1, 2—3. Other books ascribed to him
in this genre are probably either alternative titles for the above, such as Kitab ma‘akhidh
al-shard@’i fi l-figh, or mistaken attributions, such as Usul al-din. See Mustafa Ceri¢, Roots of
Synthetic Theology in Islam: A Study of the Theology of Abu Mansur al-Maturidi (d. 333/944)
(Kuala Lumpur: International Institute of Islamic Thought and Civilization, 1995), 36—37. On
the latter text, see Ramon Harvey, Transcendent God, Rational World: A Maturidi Theology
(Edinburgh: Edinburgh University Press, 2021), 12, n. 10.
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from them. This means that, as demonstrated by Aron Zysow, there is enough
extant material on al-Maturidi’s views about legal theory to make connections
to his theological work and to draw conclusions on the continuity between
the two.5

My objective in this chapter is to excavate al-Maturidi’s use of the term sabab
(cause) within his surviving kalam and usul materials as it is used for theoris-
ing human action. In the first section I will introduce the main features of the
term sabab before the time of al-Maturidi. In the second section I will explore
the way that he uses it to underpin the metaphysics of free choice (ikhtiyar)
in his kalam system. Here I will also show that al-Maturidi develops a concur-
rentist rather than occasionalist theory of causality. I will then turn in the third
section to a specific function that the sabab plays in the normative fulfilment
of God’s commands within his usii/ work.6 In the fourth section I will examine
applications of this usul principle in his tafsir. Finally, I will reflect on what
this topic can tell us about the systematic intentions of al-Maturidi on human
action in these genres.

2 Use of Sabab in Theology and Law up to the Fourth/Tenth Century

The Arabic word sabab (pl. asbab) means ‘a rope’ and specifically one that is
used to achieve some end, such as climbing up palm trees, or accessing water.
By extension, sabab became used for anything that is a means, occasion or
cause for another thing.” In the field of kalam, sabab was a common term for
discussion of the causal relationship between human actors and their actions,

5 See Zysow, The Economy of Certainty, 66—72, 75-86, 271-72; Zysow, “Mu‘tazilism and Maturi-
dism in Hanafi Legal Theory.”

6 Mohamed Eissa makes a sustained comparison between four Shafi‘1 jurists on what he calls
natural causality, the ‘cause’ (sabab) of natural human actions, and juridical causality, the
‘cause’ (lla) of ‘deontic qualifications) i.e., rulings of the shari‘, in the context of giyas (legal
analogy). See Mohamed Eissa, The Jurist and the Theologian: Speculative Theology in Shafit
Legal Theory (Piscataway, NJ: Gorgias Press, 2017), 95-120. On the usi! side, this concerns a
related, albeit slightly different question than the present study, which (using what is quoted
from al-Maturidi’s legal writings) looks instead at actions as the ‘deontic cause’ of the fulfil-
ment of God’s obligations.

7 E.W. Lane, Arabic-English Lexicon, 2 vols (Cambridge: Islamic Texts Society, 2003), vol. 1,
p. 1285. Al-Maturidi gives the definition of ‘rope’ (hab!) for sabab, which he attributes to the
dialect of Hudhayl. Abti Mansur al-Maturidi, Ta’wilat al-quran, ed. Ertugrul Boynukalin and
Bekir Topaloglu, 18 vols (Istanbul: Dar al-Mizan, 2006), vol. 9, 354.
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although in the early period %lla was often used interchangeably with it.8
Sabab makes an appearance in this context in the works of the Imami Shi1
theologian Hisham b. al-Hakam (d. 179/795-6) and also in those of Dirar
b. ‘Amr (d. 200/815), an independent thinker with links both to the circle of
Abu Hanifa and the early Mu‘tazila.®

With respect to al-Maturidi’s specific theological milieu, we should consider
his reception of philosophical ideas from the circle around Abu Yusuf al-Kindi
(d. ca 259/873),'0 as well as his selective appropriation of some concepts asso-
ciated with the Mu‘tazila. Al-Kindi takes up the four kinds of causes recognised
by Aristotle, a distinction not associated with kalam proponents in the early
period.! He also makes use of both the terms %lla and sabab. For instance,
al-Kind1 writes:

It has been shown that all things have a first cause (/a), which does not
share with them a genus, shape, similarity, or association. Rather [the
cause] is higher and nobler than they, and prior to them, and it is the
cause (sabab) of their coming-to-be and their stability.1?

A philosophical doctrine relevant to causation held in common by the falasifa
and several Mu‘tazili theologians concerns the action of natures (taba’). In
the thought of al-Kindi and some of the Mu‘tazila, including the Transoxianan
Abu 1-Qasim al-Kabi (al-Balkhi) (d. 319/931), these are the primary qualities
of heat, cold, moisture and dryness that comprise bodies.!® Despite some dif-
ferences in the way that these figures theorised about the causal operation of

8 See L. Gardet, “Illa,” in The Encyclopaedia of Islam, New Edition, ed. P. Bearman,
T. Bianquis, C. E. Bosworth, E. Van Donzel, and W. P. Heinrichs, 12 vols (Leiden: Brill,
1986—2004); Ozgﬁr Koca, Islam, Causality, and Freedom: From the Medieval to the Modern
Era (Cambridge: Cambridge University Press, 2020), 2, n. 1.

9 See Josef van Ess, Theology and Society in the Second and Third Centuries of the Hijra,
Volume 1, trans. John O’Kane (Leiden: Brill, 2017), 433—34 for Hisham, and Josef van
Ess, Theology and Society in the Second and Third Centuries of the Hijra, Volume 3, trans.
Gwendolin Goldbloom (Leiden: Brill, 2018), 37 and 50 for Dirar.

10  See Ramon Harvey, “Philosopher of Samarqand: Abt Manstir al-Maturidi’s Theory of
Properties,” in Pluralizing Philosophy’s Past, ed. Amber L. Griffioen and Marius Backmann
(London: Palgrave, 2023), 77-90, at 78-79.

11 Josef van Ess, Theology and Society in the Second and Third Centuries of the Hijra, Volume 4,
trans. Gwendolin Goldbloom (Leiden: Brill, 2018), 545.

12 Peter Adamson and Peter E. Pormann, The Philosophical Works of al-Kindi (Karachi:
Oxford University Press, 2012), 40. Also see 182 and 237, n. 73.

13 Adamson and Pormann, The Philosophical Works of al-Kindi, 188; Racha El Omari, The
Theology of Abu [-Qasim al-Balkhi/al-Kabi (d. 319/931) (Leiden: Brill, 2016), 176.
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natures, the common feature was that a given nature would always result in
the production of characteristic effects, for instance the burning of objects
exposed to fire.!* I will discuss al-Maturidi’s own doctrine of natures and how
it fits into his theory of human action below.

The use of sabab within legal writing in the sense of the cause or occasion
for a certain ruling (hukm) was in place by the fourth/tenth century, although
again some authors preferred %/la. As well as in al-Maturidr’s texts, the term can
be found in al-Fusulfi l-usil by Abu Bakr al-Jassas (d. 370/981), which is the ear-
liest surviving comprehensive Hanafl text of usil al-figh. For instance, al-Jassas
writes: “the occasioning factor (illa)'® is a cause (sabab) for what is based on
it."16 Nevertheless, the origin and early history of the sabab remains obscure.l”
The question is made especially difficult by the parallel non-technical use of
sabab for a reason or means, combined with the fragmentary sources avail-
able for works of legal theory in the third/ninth and fourth/tenth centuries.!® It
therefore remains a desideratum for wider research in the field.

3 The Metaphysics of Sabab in al-Maturidr’'s Kalam

Al-Maturidi deploys the term sabab (pl. asbab) in several ways within Kitab
al-tawhid. For instance, he prominently uses it to discuss three “means” of
knowledge in his epistemological introduction,!® as well as relying on its com-
mon linguistic meaning. Here, I am only considering his technical use of it as
“cause”. This specific sense of sabab is intimately connected to his discussion
of the accident of power (qudra).

14  El Omari, The Theology of Abii [-Qasim al-Balkhi/al-Ka ‘bt (d. 319/931), 179—-81. This general
point was also upheld by al-Ka‘bi, albeit unlike some earlier Mu‘tazilis he did not think
that natures were directly causally active, but rather that they defined the natural charac-
teristic (khassiyya) to which a body characteristically reacts (see 179).

15  For this translation, see Bernard G. Weiss, The Search for God’s Law: Islamic Jurisprudence
in the Writings of Sayf al-Din al-Amidi (revised edition, Salt Lake City, UT: University of
Utah Press, 2010), 546.

16 Ahmad b. ‘Ali al-Jassas, al-Fusul fi l-usul, ed. ‘Ujayl Jasim al-Nashami, 4 vols (Kuwait:
Wizarat al-Awqaf wa-1-Shu’an al-Islamiyya, 1994), vol. 4, 9.

17  See Zysow, The Economy of Certainty, 232, 1. 447.

18  See Ahmed El Shamsy, “Bridging the Gap: Two Early Texts of Islamic Legal Theory,” Journal
of the American Oriental Society, 137, no. 3 (2017), 505—36, esp. 505—6.

19  Aba Mansar al-Maturid, Kitab al-tawhid, ed. Bekir Topaloglu and Muhammad Arugi
(second edition, Istanbul: Maktabat al-Irshad, 2010), 69.



AL-MATURIDI ON THE CAUSE (SABAB) AND HUMAN ACTION 191

Before studying relevant passages in greater detail, I will briefly summarise
al-Maturidr’s divine action model. Al-Maturidi demonstrates a simultaneous
commitment to divine omnipotence and creative agency over every aspect
of the world and to the reality of causes, whether compelled by the natures
of things or chosen by humankind. The former aspect of divine activity is
well-known and documented, but the latter aspect of worldly activity has been
subject to some debate.2? My treatment of al-Maturidr’s causal theory below
reflects my understanding that al-Maturidi does not see his system as occa-
sionalist. This is because he identifies causes (asbab) with metaphysically effi-
cacious aspects of the created world: the accident of volitional power (qudra)
in human voluntary choice and the interaction of involuntary natures (taba’).
It is in this context that he secures the place for human moral actions in terms
of his notion of free choice (ikhtiyar), to do an act of obedience or an opposite
act of disobedience.

Al-Maturidr’s divine action model can, therefore, be understood as con-
currentist. Unlike occasionalism, which arrogates causal participation in the
effects seen within the world to God alone, concurrentism upholds causal
participation for both God and created entities.?! For al-Maturidi, this can be
framed through the following propositions:

1. God timelessly creates every aspect of the spatiotemporal world,
including all accidents constituting bodies.?2

2. Accidents constituting bodies (as spatiotemporal loci for the outcome
of God’s creative activity) are nothing but powers that necessarily cause
their effects under the right conditions.?3

20 See Nazif Muhtaroglu, “Al-Maturidr’s View of Causality,” in Occasionalism Revisited: New
Essays from the Islamic and Western Philosophical Traditions, ed. Nazif Muhtaroglu (Abu
Dhabi: Kalam Research & Media, 2017), 321, esp. 12-16. In my view, Muhtaroglu errs in
not considering all the texts in Kitab al-tawhid discussing the sabab and related matters,
as well as al-Maturidi’s polemical engagement with the Mu‘tazili position exemplified by
al-Ka‘bi. This leads him to dismiss the possibility that al-Maturidi understands created
things to act with causal efficacy based on incorrect assumptions about his metaphysical
position.

21 Concurrentist divine action models often receive criticism for an alleged instability, which
leads to their collapse into occasionalism. For further detailed discussion on al-Maturidi’s
model and a defence against this charge, see Ramon Harvey and David Solomon Jalajel,
“Al-Maturidi’s Divine Action Model: A Distinctive Concurrentist Account of Causality,”
Journal of Islamic Philosophy, 16, no. 1 (2025), 63—106.

22 See al-Maturidi, Kitab al-tawhid, 110-13.

23 See al-Maturidi, Kitab al-tawhid, 83—84, 348—49.
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Therefore:

3. Bodies have their aggregate causal powers necessarily from the cumu-
lative created outcomes of their constituent accidents.

To see how his overall stance is expressed within the technical debates of
kalam, I shall turn to a section mainly concerned with an analysis of divinely
granted human volitional power.24 In this section, al-Maturidi addresses the
position that an accident of volitional power (qudra) for an act of obedience
(ta‘a) could have equally been “spent” in an act of disobedience (ma‘iya), as
opposed to requiring another distinct accident of qudra. He mentions that this
is the view of Abti Hanifa and a group of the Mu‘tazila, whereas it is opposed to
the Basran theologian al-Husayn al-Najjar (d. ca 230/845) and other unnamed
proponents.?> Al-Maturidi argues that this position is used by the Mu‘tazila
as the basis for their well-known doctrine that power precedes the act.26
It would seem that he has in mind an argument that if divinely granted power
is suitable for acts that either enact obedience or disobedience, then it must

24  The section is just marked as Masuala (‘Enquiry’) in the manuscript and runs continu-
ously until Masa’il fi l-irada (‘Enquiries on the Will’). See Aba Mansar al-Maturidi, “Kitab
al-tawhid,” Cambridge University Library, Cambridge, Ms Add.3651, 137v; 150v. The editors
of the printed edition have subdivided it into several shorter subsections. Al-Maturidj,
Kitab al-tawhid, 349-75.

25  Al-Maturldi, Kitab al-tawhid, 349. The subsequent Hanafi Maturidi Aba I-Yusr al-Bazdawi
(d. 493/1097) adds the Hanafi al-Bishr al-Marisi (d. 218/833) and Abua l-Hasan al-Ash‘ar
(d. 324/935—36) to those opposed to Aba Hanifa’s position and ‘Abd Allah b. Kullab (d. ca 240/
854-55) to its supporters. Aba 1-Yusr al-Bazdawi, Al-Muyassar fi l-kalam al-musamma
usul al-din, ed. ‘Abd Allah Muhammad Isma‘il and Muhammad Dargham (Cairo: Dar
Naur al-Yaqin, 2024), 435. That this doctrine can be reliably traced to Abu Hanifa is con-
firmed by its quotation in the creed al-Figh al-akbar by Abu Hanifa’s student Aba Mutl*
al-Balkhi (d. 199/814), though the term used is istita‘a (‘capacity’). Abit Hanifa al-Nu‘man
b. Thabit, al-Alim wa-l-muta‘allim riwayat Abi Muqatil ‘an Abi Hanifa radiya Allahu
‘anhumawa-yalihi risalat Abi Hanifa ila ‘Uthman al-Batti thumma al-figh al-absat: Riwayat
Abt Muti* ‘an Abt Hanifa rahimahuma Allah, ed. Muhammad Zahid al-Kawthari (Cairo:
Matba‘at al-Anwar, 1949), 43. For an account of the Ash‘ar position in comparison with
the Mu‘tazili one, see Weiss, The Search for God’s Law, 62.

26  Al-Maturidi, Kitab al-tawhid, 349. Al-Maturidi draws a distinction between use of the
term qudra for sound means (salamat al-asbab) and healthy organs (sihhat al-alat),
which are blessings from God that precede the action, and for the power that is only
with the act (li-[-fi1). Al-Maturidi, Kitab al-tawhid, 342. For further analysis of this pas-
sage, see J. Meric Pessagno, “Irada, Ikhtiyar, Qudra, Kasb: The View of AbG Mansur
al-Maturidi,” Journal of the American Oriental Society, 104/1 (1984), 177-91, esp. 184—85; and
Ulrich Rudolph, Al-Maturidi and the Development of Sunni Theology in Samarqgand, trans.
Rodrigo Adem (Leiden: Brill, 2015), 305-6.
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be given (and used) in advance of the moment of action so that the act itself
takes place independently of God. The Mu‘tazila were especially concerned
with this point to avoid, as they saw it, the attribution of evil and unjust actions
to God. Al-Maturidi rejects this inference and instead argues for the coherence
of volitional power given at the moment of action for either of the two possible
outcomes.?”

To understand how this discussion connects to causation and the concept of
sabab, it is useful to jump to a later part of the same section. Here, al-Maturidi
records al-Kabi attempting to draw a distinction between qudra and sabab
with the proposition that whereas an action must be simultaneous with its
cause (sabab), it does not need to be simultaneous with its accident of power.28
The picture is thus one in which the actor “spends” the accident of power prior
to causing the instantiation of the action as an effect.?® Rather than the con-
currentism that al-Maturidi upholds, this would free the human being to act as
a secondary cause independently of divine causal participation.

Al-Maturidi responds to this stance by denying that such a gap can be
opened between the concept of qudra and sabab:

The summary of [the position] is that the action has a time of non-
existence, which is before [its realisation], a time of cessation, which
is after it, and a time of existence, which is during it. God must see it
with its states, as [al-Kabi] mentioned, and nothing else. Likewise, this
is the case for the times and places in which actions occur and also for
causes (asbab). Power (al-quwwa) is the same as this, He sees it as non-
existent before [its realisation in the action], cessated after it, and exis-
tent with it.30

From this we can conclude that at least as far as the analysis of human action
goes, al-Maturidi understands volitional power and cause to be coextensive
notions. Further remarks in Kitab al-tawhid support this reading. He states:
“volitional power, which is the cause of the action in reality ... (al-qudra allatt
hiya sabab al-fi'l fi l-hagiga).”®' In another place, he frames the relationship

27  He makes several metaphysical arguments against the Mu‘tazili doctrine that power
precedes the action. See Al-Maturidi, Kitab al-tawhid, 346—48; Pessagno, “Irada, Ikhtiyar,
Qudra, Kasb,” 186-87.

28  Al-Maturidi, Kitab al-tawhid, 357.

29  See Richard M. Frank, “The Structure of Created Causality, according to al-Ash‘ari: An
Analysis of the Kitab al-Luma, §§ 82—164,” Studia Islamica, 104 (1966), 13-75, esp. 19, 1. 4.

30  Al-Maturidi, Kitab al-tawhid, 359.

31 Al-Maturidi, Kitab al-tawhid, 412. Also see al-Maturidi, Ta'wilat al-qurian, vol. 16, u1s.
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as follows: “volitional power (al-qudra) is created for the action and it is
the cause (sabab) of it being freely chosen (mukhtaran) and not compelled
(mudtarran).”3?

This leads neatly back to the initial passage that I cited on the use of power
for either obedience or disobedience. Here, al-Maturidi goes on to mention
that “the foundational principle is that everything that is suitable for some-
thing, but not suitable for its opposite, occurs by nature (bi-l-fab‘), not by
choice (bi-l-ikhtiyar). Were power not suitable for them both it would be some-
thing that operates by nature, not by choice.”33

Al-Maturidi is mainly focused on theological questions, such as the rela-
tionship between divine and human action, so his physical ontology must be
inferred from indications throughout his work. Given my focus in this chapter,
I will not provide a detailed reconstruction of this aspect of his thought. To
advance the present discussion, however, it is important to recognise that he
understands bodies as bundles of causally powerful accidents of various kinds.
What he refers to as natures (taba’’) are accidents that act with specific dis-
positional powers to cause effects within the makeup of their bundle and to
cause aggregate effects on other bodies.3*

The distinction that al-Maturidi draws in the present context is that voli-
tional power, a momentary accident granted to human beings that can be used
for obedience or disobedience, underpins free moral choice, whereas the dis-
positional natures of entities lead to their characteristic actions, for instance
“we find heat rises by its nature and cold descends.”3> He even sees the human
body as composed of natures that will tend to compel a person to certain
involuntary or habitual acts, such that it is only reason (‘ag/) that allows one to
instead make truly conscious choices.36

Al-Maturidi thus applies his causal account to two kinds of entities. First,
there are natural entities that causally act without any aspect of choice
according to the aggregate dispositional powers of their constituent accidents.
Of course, such natures are not held by him to lie in any respect outside of

32 Al-Matundi, Kitab al-tawhid, 321.

33  Al-Matundi, Kitab al-tawhid, 349.

34  See Harvey, Transcendent God, Rational World, 89, and further discussion on go—93. This
builds on the view of Rudolph. See Rudolph, Al-Maturidi and the Development of Sunni
Theology in Samargand, 259—60. I argue, pace Rudolph, that al-Maturidi does not restrict
the concept of natures to the four elemental qualities. For further detailed reconstruction
of al-Maturidr’s physical ontology, see Harvey and Jalajel, “Al-Maturidr’s Divine Action
Model,” 74-78.

35  Al-Maturidi, Kitab al-tawhid, 184.

36  Al-Matundi, Kitab al-tawhid, 67, 76.
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God’s power. Like everything else, God creates them with His timeless creative
action—it is just that what He thereby creates are the very causally active
powers that comprise worldly entities.3? For al-Maturidi, such natures cannot
receive qudra, as this is not suitable for their “compelled” action. Rather, once
the bundle of accidents that makes up a body are exposed to a certain causal
condition, the effect described by their aggregate dispositional powers neces-
sarily occurs.3® For example, the bundle of accidents that makes up a body of
glass has the disposition to shatter once hit by a sufficiently strong force. When
a stone is thrown at a window and the causal condition is met, the aggregate
natures of the bundles involved must act to realise the resultant effect of shat-
tering. This may result in the body being split into several smaller bodies. Note
that under this account of causality, the bodies in question undergo substantial
change over time; there is not a mere seamless replacement of intact glass with
shattered pieces, as an occasionalist picture would understand it.39 Rather, sta-
bility and change can be accounted for by persistence and flux in the accidents
comprising the bodies.? This also puts al-Maturidi at odds with later figures
within his tradition who would not only adopt atomism, but would forcefully
insist on the momentary existence of all accidents.*!

Second, created volitional agents, human beings and other entities with free
will, which includes the jinn at least,*? possess a degree of choice in causing
effects. Al-Maturidi points to our intuitive certainty that we freely choose our
actions as evidence for this distinction.*® Ontologically, this is accounted for
by God’s creation of an accident of qudra that is the sabab (‘cause’), of one
act rather than an alternative at the same moment that it is given. The human
being’s use of qudra as a choice function for the causal result of the chosen act
is termed ‘free choice’ (ikhtiyar).** Although it is perfectly possible, and even
likely, for a person to have an intention that precedes a given action, freedom

37  See Harvey, Transcendent God, Rational World, 176-79.

38  Al-Maturidi, Kitab al-tawhid, 349. This necessity comes from God’s creation of any given
nature. Within the context of al-Maturid’s wider theological system it is ultimately
underpinned by the concept of divine wisdom. As al-Maturidi discusses elsewhere, even
miraculous events are understood through the idea of specific, rare natures. See Ramon
Harvey and Kayhan Ozaykal, “Abti Mansiir al-Maturidi,” in Seven Classical Perspectives for
Islam and Science, ed. Shoaib Ahmed Malik (Abingdon: Routledge) (forthcoming).

39  See Ulrich Rudolph, “Occasionalism,” in The Oxford Handbook of Islamic Theology, ed.
Sabine Schmidtke (Oxford: Oxford University Press, 2016), 34763, esp. 355-56.

40  Al-Matundi, Kitab al-tawhid, 211.

41 See al-Bazdawi, Usil al-din, 24—26.

42 See Al-Maturid, Ta’wilat al-qur'an, vol. 14, 285.

43  Al-Matundi, Kitab al-tawhid, 307.

44  See Pessagno, “Irada, Ikhtiyar, Qudra, Kasb,” 183.
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is ultimately the immediate selection of the specific act that the accident of
qudra is to cause.*> This means that, unlike accidents classified as natures, the
causal result of the accident of qudra is not fully determined by the prior inter-
actions of accident bundles.

With an understanding of the metaphysics of al-Maturidr’s causal theory in
place, it is now possible to address how he uses it to underpin his ethics. In the
same passage that has been my primary focus in this section, he writes:

The foundational principle of [the present question] is that as every cause
of action (sabab min asbab al-fi?) is suitable for something and its oppo-
site, so is volitional power (al-qudra). In addition, if the power is not suit-
able for both matters [i.e., either something or its opposite], the power
to do the opposite action would be missing. One is sometimes ordered
to do something and at other times prohibited from it. So, it is necessary
that [one] power serves for something and its opposite. This means that
command and prohibition are based on capacity (al-wus‘) and power.*6

In other words, the significance of human obedience to the divine command is
secured by the fact that the volitional power granted by God, which is used to
fulfil it, could be used to flaunt it. Moreover, just as a single accident of power
cannot be simultaneously the cause of two opposite actions, it can never be
the case that something is both commanded and prohibited at the same time.
In some cases, however, the same action is alternately commanded and pro-
hibited. For instance, fasting is commanded on the last day of Ramadan but
prohibited on the day of Eid. Moreover, each moment one fasts, the power that
could be used to eat is spent in the choice to refrain from it. The two options are
mutually exclusive, because volitional power is conceived as an accident that
can only act as the cause for one performed action at any given moment. This
binary aspect of commands and prohibitions will be developed further below.

45  This is contrary to the interpretation offered in Philip Dorroll, “Maturidi Theology in the
Ottoman Empire: Debating Human Choice and Divine Power,” in Osmanlida [lm-i Kelam:
Alimler, Eserler, Meseleler, ed. O. Demir, V. Kaya, K. Gombeyaz and U. M. Kilavuz (Istanbul:
isAR Yayinlar, 2016), 219-38, esp. 225. Dorroll suggests that al-Maturidi argues for the
precedence of ikhtiyar to the creation of power on the basis of a passage in al-Maturidj,
Kitab al-tawhid, 352. But what al-Maturidi points to in the cited location is the possibility
of the successive renewal of a certain choice instead of its alternatives. For a translation
of the passage and detailed discussion of this point, see Pessagno, “Irada, Ikhtiyar, Qudra,
Kasb,” 183-84, 187.

46  Al-Maturidi, Kitab al-tawhid, 349.
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When al-Maturidi touches on commands and prohibitions in his kalam it
is usually to provide the underlying theological reasoning for why God gives
them and how human beings can choose to obey or disobey them. This is
because the discipline of kalam looks at the metaphysical conditions that
enable human beings to act with choice in response to divine obligations, of
which the most important is the pairing of obedience and disobedience. This
leads to the framing adopted by al-Maturidi in which he typically writes of
using volitional power to realise a given action or its opposite, by which he
means those acts related in general to these two kinds of response to divine
commands. What matters for underpinning ikhtiyar in a more specific norma-
tive sense, however, is that the same accident of volitional power would have
been effective for any alternative action. It is not as if one is always confronted
by a pair of options. As his usul discussion clarifies, when the focus turns to
the value of acts themselves, the multiple possibilities in any given scenario
become important in accounting for the rich variety of ethical responses avail-
able to the human being. It is also crucially within the discipline of usul al-figh
that one can explain in detail how God’s commands and prohibitions can
be expressed as statements of legal value, such as obligations, which actions
“cause” to be fulfilled or violated.

4 The Normativity of the Sabab in al-Maturid1’s Usal

Unlike kalam, in which we can draw from the entire text of al-Maturidr’s Kitab
al-tawhid, when it comes to his own views on usiu/ we are reliant on the few
texts preserved by ‘Ala’ al-Din al-Samarqandi in his Mizan al-usil, as well as
specific principles that he brings to his exegesis. For the present investigation
into the sabab, there are three relevant passages in this text, all drawn from
the section on amr (‘command’), which record, or paraphrase, al-Maturidi's
words. What is preserved is only a fraction of the typical coverage of this sec-
tion within works of usul, and so only a partial picture can emerge of what
al-Maturidi may have thought. Nevertheless, fragmentary reconstruction is
better than no reconstruction at all.

Before looking at these materials, it is useful to articulate what scholars of
usulal-figh were attempting to do when theorising about commands. As pointed
out by David Vishanoff, they typically saw their role as providing rubrics for
performing legal translation of the divine address, especially as found within
the Quran. This means that commands in the imperative need to be expressed
as indicative statements of “act a by person p under circumstance c has the
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legal value v."4” The specific topic that al-Maturidi addresses in the surviving
materials concerns what can be called a reciprocity rule between commands
and prohibitions. Simply put, any divine command that can be expressed as
one performing a certain act a to fulfil an obligation o is necessarily equiva-
lent to refraining from a corresponding act not-a by which one would have
otherwise fulfilled a forbiddance £, and vice versa. For instance, the command
to fast in Ramadan is expressed by the obligation to perform the act of fast-
ing, and this is equivalent to refraining from eating, drinking and sexual rela-
tions, which are forbidden. In order to further explore the implications of this
theoretical construct, I will present a translation of the aforementioned source
materials:*8

1. Shaykh Aba Mansiir, may God have mercy on him, unrestrictedly treated
the prohibition of something as a command to refrain from it—as a com-
mand for [an act] refraining from and preventing [that act]*°*—and there
are [multiple] causes (asbab) for refraining from it, which are for ease
(musahala) and facilitation (tawassu).>°

2. The correct view is what Shaykh Abi Mansir al-Maturidi, may God
have mercy on him, says: “the opposite of something is refraining from
[that act], but refraining can be due to a single cause (sabab) or due to
causes (asbab). The command is a prohibition of refraining from [that
act], and the prohibition from something is the command to refrain
from it. Then, if it is refrained from due to a single cause, that cause is
described with obligation and forbiddance. And if it is refrained from due
to causes, each of them is described individually according to its state.”>!

3. Shakyh Abu Mansir al-Maturidi, may God have mercy on him, says:
“there is no distinction between the command and the prohibition, as
each of them has an opposite in reality, which is refraining from [that
act]. So, the command to do an action is a prohibition of its opposite (and

47  David R. Vishanoff, “The Ethical Structure of Imam al-Haramayn al-Juwayni’s Legal
Theory,” in Islamic Law and Ethics, ed. David R. Vishanoff (Herndon, VA: 111T, 2020), 1-33,
at 19—20. The letters have been italicised.

48  Thave put these passages in the most useful order for introducing their ideas, rather than
the order that they appear in al-Samarqandi’s book.

49  This parenthetical remark comes after the phrase mentioning causes (asbab) in the text,
but it makes better syntactical sense to translate it here.

50  Al-Samarqandi, Mizan al-usil fi nat@’yj al-‘uqil, vol. 1, 224.

51 Al-Samarqandi, Mizan al-usil fi nat@’yj al-‘ugil, vol. 1, 222.
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its opposite is refraining from it). [It is] not that [one performs] the act
of refraining from it by a single specific action, like motion is refrained
from by a single specific action, which is stillness. Refraining from it can
be by many actions, such as the command to stand is a prohibition of its
opposite, which is refraining from it. That can be by many actions, such
as sitting, reclining, lying down and more. In the same way, the prohibi-
tion of an action is the command to do its opposite, which is refrain-
ing from it, and that [is performed] by the kinds of actions that we have
mentioned.”>2

The first point to draw from these passages is that al-Maturidi holds the view,
also associated with Abt Bakr al-Bagillani (d. 403/1013) in his usal work al-Tagrib
wa-l-irshad, that commands and prohibitions are two sides of the same coin.>3
That is, any command immediately and automatically expresses a correspond-
ing prohibition and vice versa. Vishanoff connects this to al-Baqillani’s Ash‘ari
position of God’s speech as a single mana (‘meaning, attribute’).5* I would
suggest that there is a difficulty in this line of reasoning due to the position
held by al-Bagillani and Ash‘aris after him, such as Abu 1-Ma‘li al-Juwayni
(d. 478/1085). This difficulty is that, while they understood divine speech as
a single attribute, they referred to differentiated meanings and commands
within it.5 Al-Maturidi treats divine speech as a class of divine action and
openly discusses its plural meanings.56 Nevertheless, since the usul texts that
we have from him, as quoted above, do not draw a connection to his theology
of God’s speech, I will not discuss this question further here.

The second point, and the main subject of my inquiry, derives from the reci-
procity rule that has already been outlined. The fact that every command or
prohibition corresponds to refraining from an opposite act has an interesting
consequence. Whereas the commanded or prohibited act is defined by the

52 Al-Samarqandi, Mizan al-usul fi nat@’yj al-‘uqul, vol. 1, 208-9.

53  David R. Vishanoff, The Formation of Islamic Hermeneutics: How Sunni Legal Theorists
Imagined a Revealed Law (New Haven, CT: American Oriental Society, 2011), 174. In his
later work, al-Bagqillani apparently modified his view to the command logically entailing
but not constituting a prohibition of what is opposite to it. See Vishanoff, The Formation
of Islamic Hermeneutics, 174, n. 14. Al-Maturidi seems to have shared the earlier view
found in his al-Tagrib. On this point, see Weiss, The Search for God’s Law, 378.

54  Vishanoff, The Formation of Islamic Hermeneutics, 174—75.

55  OmarFarahat, The Foundation of Norms inIslamic Jurisprudence and Theology (Cambridge:
Cambridge University Press, 2019), 111-12.

56 Al-Matundi, Kitab al-tawhid, 116-17, 121. See Harvey, Transcendent God, Rational World,
197, 200-1, 209.
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specific linguistic form within revelation, its opposite is left unrestricted. This
leads to two kinds of cases. Sometimes, there is only a single way to refrain
from the opposite act, and therefore only one action can be the ‘cause’ (sabab)
to refrain from it and thereby fulfil the obligation. An example of this is motion,
which is left by stillness. This binary metaphysical scenario is one familiar from
al-Maturidr’s kalam.5” In other cases, and it seems from his treatment that
al-Maturid1 considered this common, several actions are available as causes.
He explains that the reason there are several ways to fulfil the command is due
to divinely granted ease. Hence, by formally defining fulfilment of commands
and prohibitions through the action of refraining from their opposites and by
not restricting the different possible ways to do so, he builds a degree of inher-
ent flexibility into his treatment of the legal implications of the divine address.

Moreover, the selection by human beings of which of these various possibil-
ities to perform is metaphysically grounded in their ikhtiyar. This means that,
as well as the basic choice to obey or disobey the command or prohibition,
there is a further “normative choice” between a range of acts to fulfil the legal
obligation. The implication is that al-Maturidi does not merely understand the
divine address to tell human beings precisely what to do but dignifies them
with selecting the means to “cause” their compliance with the Law. This also
gives theoretical space for other ethical frameworks, such as an account of the
cultivation of the virtues, to be layered upon the core account of obligation
towards God’s commands.?® To return once more to the example of fasting in
Ramadan, a believer fulfils the prohibition of eating (and so on) by refraining
from it with the free selection between a range of other acts. While sleeping
through most of the day will fulfil the obligation of fasting, it does so in an infe-
rior way in terms of virtue and reward to reciting the Qur’an. What is impor-
tant for the present study is that, springing from al-Maturidi’s concurrentist
divine action model, these are genuine choices that are causally efficacious in
realising the attendant legal obligations. This amounts to a consistent system
that vouchsafes human responsibility in normative engagement with God’s
commands and prohibitions.

The key point that al-Maturidi draws from this analysis is that by recasting
the relationship of the human agent to acts of legal value in terms of refraining
from corresponding acts, it becomes possible to account for how the actions
performed instead are the ‘cause’ (sabab) for this refraining and thereby the

57  Al-Maturidi, Kitab al-tawhid, 79-8o.

58  See Ramon Harvey, “Whose Justice? When Maturidi Meets Maclntyre,” in Justice in Islam:
New Ethical Perspectives, ed. Ramon Harvey and Daniel Tutt (Herndon, VA: 11T, 2023),
50—76, at 64—65.
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fulfilment of the obligation. Al-Maturidi’s discussion within the discourse of
usul al-figh, then, does not look at the metaphysical dynamics of how freely
willed decisions play out as aggregates of the created accidents that consti-
tute volitional agents, as is the case within kalam. Rather, the focus within usal
is strictly upon the normative actions that result from that process and how
they are, in turn, causes for the introduction of fulfilled accidents of obedi-
ence or disobedience into the volitional agent bundle. Though this deontic
effect of human acts of obedience and disobedience is invisible, according
to al-Maturidi’s ontology it must be a real aspect of each person’s accident
bundle—the way that one participates in the normative goodness and bad-
ness within the world.

5 Normative Human Action within Usuli Discourses in
al-Maturidr’s Tafsir

The above points can be further elaborated with reference to material found in
al-Maturidr's Ta’wilat al-qur'an. It is in his tafsir that al-Maturidi both justifies
the studied usu! principle through the Qur’anic text and applies it as part of his
exegetical repertoire.

Commenting on Q. 8:45, “Believers, when you meet a force in battle, stand
firm ...,” he refers back to the earlier verse Q. 8:15, “When you meet the disbe-
lievers in battle, do not turn and flee ...” He observes that in Q. 8:45 the phrase
‘stand firm’ (fa-thbuta) lets it be known that in the prohibition of turning
and fleeing there is a command to stand firm and vice versa. Here he implies
that the context of the preceding verse and use of the particle fa’ to connote
an already received instruction establishes the general principle that in the
prohibition of something there is a command for its opposite and vice versa.59
In this case, the obligation can only be fulfilled by a single sabab: standing firm,
which is taken as identical to refraining from fleeing.

Al-Maturidi approaches several other Quranic texts in a similar way. One of
these is Q. 55:9: “Weigh with justice and do not fall short in the balance.” Here
he mentions the principle that commanding something prohibits its opposite
and then states that the verse’s explicit combination of the command and
the prohibition is for emphasis on the topic of weighing fairly.5° On Q. 216,
“Their trade did not profit,” he says that the negation of something obligates

59  Al-Maturldi, Ta’wilat al-quran, vol. 6, 237.
60  Al-Maturldi, Ta’wilat al-qur'an, vol. 14, 258.
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affirming its opposite—that is, the hypocrite’s trade of guidance for error is
loss-making.6! Again, on Q. 93:10, “Do not turn away the beggar,” al-Maturidi
considers that what is meant is that such a prohibition is a command for the
opposite, whereupon he refers to Q. 2:16.52 Reading these cases in light of the
greater technical elaboration in the quotations preserved from his works of
usul al-figh, it is implicit that when the choice is made to perform (or refrain
from the opposite of) any of these normative actions, that act becomes the
cause for deontic fulfilment of a specific obligation expressed by the divine
address.

6 Conclusion

In this chapter, I have explored al-Maturidi’s concept of ‘cause’ (sabab) in
two main genres, kalam and usul (though this latter includes usuli comments
within his tafsir). In his kalam, the focus was on his theological elaboration of
the Hanafi doctrine that God creates an accident of volitional power that is
“spent” at the very moment that the human being acts for one of two opposite
kinds of result, obedience or disobedience. This volitional power (qudra) is the
concurrent cause (sabab) of the action’s created existence. He contrasts this
distinctive account of human choice (ikhtiyar) with an analysis of divinely cre-
ated natural causality, in which the nature (tab‘) of things compels their action.
Whereas the first aspect of his treatment bequeathed an important legacy
within the subsequent Maturidi tradition,53 albeit often reinterpreted through
the lens of occasionalism, his approach to natures was quickly abandoned and
replaced with atomism.54

Turning to al-Maturidi’s contributions to usil al-figh, of which we have only
limited sources, I showed that though the sabab in usil has an analogous func-
tion in terms of being a kind of cause, it is identified with the human act, rather

61 Al-Maturidi, Ta’wilat al-qurian, vol. 2, 43.

62  Al-Maturlds, Ta’wilat al-qur'an, vol. 17, 250.

63  This point goes beyond the scope of the current chapter. For further discussion, see
Rudolph, Al-Maturidi and the Development of Sunni Theology in Samarqgand, 305, 1. 347;
Dorroll, “Maturidi Theology in the Ottoman Empire,” 229—30; Nazif Muhtaroglu, “An
Occasionalist Defence of Free Will,” in Classic Issues in Islamic Philosophy and Theology
Today, ed. Anna-Teresa Tymieniecka and Nazif Muhtaroglu (Dordrecht: Springer, 2010),
45-62, esp. 49; Philipp Bruckmayr, “The Particular Will (al-iradat al-juz’iyya): Excavations
Regarding a Latecomer in Kalam Terminology on Human Agency and Its Position in
Nagshbandi Discourse,” European Journal of Turkish Studies, 13 (2011), 1—24, esp. 3, 12.

64  Rudolph, Al-Maturidi and the Development of Sunni Theology in Samargand, 248-9;
Harvey, Transcendent God, Rational World, 93.
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than the volitional power that makes it possible. Hence, al-Maturidi uses the
concept of sabab to articulate how human actions are the normative or deon-
tic causes for the fulfilment of obligations derived from the divine address,
especially in terms of whichever action is used to refrain from the opposite of
a command or prohibition.

This lets us better understand the purpose of each of these genres to our
theologian. Al-Maturldi concentrates in his kalam on the metaphysical condi-
tions for the human being to freely choose obedience or disobedience without
compromising his commitment to God’s creation of human volitional power
as cause and the performed action as effect. His usul picks up the account from
this point to treat the action as a deontic cause for the fulfilment of a divinely
stipulated obligation or forbiddance as derived from a divine command or pro-
hibition. This means that he takes usu! al-figh to be concerned with the norma-
tive standings of divine obligations, rather than their metaphysical possibility
as genuine choices. Moreover, by equating the fulfilment of each command to
an act of refraining from its converse prohibition and vice versa, and by argu-
ing that in most cases there are various ways to cause this deontic effect, he
embeds a “normative choice” into the human response to the divine address.
At a deeper level, we can see that al-Maturidi’s dual role for the sabab is what
makes the test of command and prohibition meaningful and wise. According
to his system, a choice to obey God is to cause an act by which one selects
how to refrain from disobedience to Him. And each such choice could have
genuinely been otherwise. God’s power and creative activity are absolute, but
human power within its proper scope is sufficient for us to freely make the
existential choices that constitute our destinies.
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CHAPTER 8

‘Abd al-Jabbar on Good and Evil, and the Divine
Law taklif

Maha El Kaisy-Friemuth

Trustworthy biographical details of the life of ‘Abd al-Jabbar are difficult to ascer-
tain; his full name was Abu al-Hasan ‘Abd al-Jabbar Ibn Ahmad al-Hamadhani.!
He was born in the region of Hamadhan about 320/932. He started his theo-
logical studies in Isfahan under the Ash‘arite school, but in Basra he was soon
impressed by the Mu‘tazilite teaching and studied their sciences under the
famous theologian Abu Ishaq Ibn ‘Ayyash (d. 359/970). He also studied in
Baghdad under the Mu‘tazilite theologian Abu ‘Abdullah al-Basr1 (d. 366/977).
The famous wazir al-Sahib Ibn ‘Abbad appointed ‘Abd al-Jabbar as the chief
judge of Rayy at about 361/972. He remained in this office until the death of
al-Sahib in 387/997, afterwards devoting himself to teaching and writing until
his death at Rayy in 415/1024 or 1025.2

The most important works of ‘Abd al-Jabbar which concern the theme of
good and evil are Sharh al-Usul al-khamsa, al-Muhit bi-l-taklif, and al-Mughnt.

1. Sharh al-Usul al-khamsa. This work was not dictated by ‘Abd al-Jabbar;
it is more a commentary by the Zaydite Mankadim.? Sharh presents ‘Abd
al-Jabbar’s discussion in an uncomplicated manner and a summary form, sug-
gesting that it is based on lectures he delivered to public and private students,
later compiled by Ahmad Ibn al-Husayn, known as Mankadim.*

1 Johannes R. T. Maria Peters, God’s Created Speech: A Study in the Speculative Theology of the
Mu'tazili Qadr al-Qudat Abu al-Hasan Abd al-Jabbar Ibn Ahmad al-Hamadhani (Leiden: Brill,
1976), 8.

2 Ibid,; see also the commentary of ‘Abd al-Karim ‘Uthman on Abt al-Hasan ‘Abd al-Jabbar,
Sharh al-Usil al-khamsa, ed. ‘Abd al-Karim ‘Uthman (Cairo: Maktabat Wahba, 1416/1996),
13-16.

3 Ibid,, pp. 26—28.

4 Ibid. ‘Abd al-Karim ‘Uthman describes this book as written in a clear and easy manner which
aims to challenge the public and students (see Sharh, 31). The importance of this book,
beside explaining ‘Abd al-Jabbar’s theology in a simpler language than that of al-Mughni and
al-Muhit, is that it preserves the parts missing in al-Mughnt: the attributes of God, the prom-
ise and punishment and the commandment to do good, prohibiting evil—sections that had
not yet been published in al-Muhit.

© KONINKLIJKE BRILL BV, LEIDEN, 2026 DOI:10.1163/9789004746886_010
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2. Al-Majmu‘fi al-muhit bi-l-taklif > was probably written after ‘Abd al-Jabbar
completed his long work al-Mughni in about 382/992.5 It exists only in the
version of his disciple Abi Muhammad al-Hasan Ibn Ahmad Ibn Mattawiyya
(d. 468/1076).

3. The most important work of ‘Abd al-Jabbar is al-Mughni.” It consists of
twenty volumes, sixteen of which were found in Yemen in 1951. The first three
volumes and volumes 18—20 are lost. Peters explains that ‘Abd al-Jabbar dic-
tated this work over a period of twenty years between 361/972 and 382/992.8

‘Abd al-Jabbar in al-Mughni presents the Mu‘tazilite theology in a coher-
ent and systematic arrangement in order to form a unity of ideas very closely
related to each other. Although ‘Abd al-Jabbar in al-Mughni does not intro-
duce a theology of his own but rather compiles a theology of the Basran school
under Aba ‘Ali and Aba Hashim al-Jubba‘, he presents his own reflections on
their works and arranges the different theological issues in order to lead to a
specific theological concept.?

The Mughni can be structured in various ways; however, issues concerning
God’s tawhid and ‘adl are covered in volumes 1—7.

5 This work was published by two scholars in 1965: J. ]. Houben in Beirut, and Sayid ‘Azmi in
Cairo; see Peters, Created Speech, 14. ‘Azmi explains that the problem with this work is that
Ibn al-Murtada refers in al-Munya wa-l-‘amal only to al-Muhit as a work of ‘Abd al-Jabbar,
but ‘Abd al-Jabbar also has another work in tafsir which is called al-Muhit. This work is
mentioned in Mutashabih al-Qur’an. But Ibn al-Murtada also mentions in the same book
that Ahmad Ibn Mattawiyya, the collector of al-Majmi‘ fi al-muhit bi-l-taklif, has a book
with the title al-Muhit fi usil al-din. Thus the question here is whether the Muhit bi-l-taklif
is the book of ‘Abd al-Jabbar or not. ‘Azmi, however, is convinced that this book includes
all the ideas and theology of ‘Abd al-Jabbar but it is not his dictation, which suggests that it
is a secondary source. See Abu al-Hasan ‘Abd al-Jabbar, al-Majmu“ fi al-Muhit bi-l-taklif, ed.
J. J. Houben (Beirut: al-Matba‘a al-Kathilikiya, 1965), 7-9; Abu al-Hasan ‘Abd al-Jabbar,
al-Muhit bi-l-taklif, compiled by al-Hasan b. Ahmad b. Mattawiyya, ed. ‘Umar Sayid ‘Azmi
(Cairo: al-Dar al-Misriyya li-1-Ta’lif wa-1-Tarjama, n.d), 7-10.

Peters, Created Speech, 14.

7 Abu al-Hasan ‘Abd al-Jabbar, al-Mughni ft abwab al-tawhid wa-l-‘adl, ed. Ibrahim Madkar
and Taha Hussain (Cairo: Wizarat al-thaqafa wa-l-irshad al-qawmi, al-Idara al-‘amma li-l-
thaqafah, 1960-68).

Ibid.

Peters, Created Speech, 15. Peters refers here to ‘Abd al-Jabbar’s own statement against one of
his opponents: “Maybe some will say: what this book contains is only a compilation of what
was known from the other books. (In answer): The question is not as he assumes; if you study
it, there is no doubt that in every chapter of it nothing is left out: [there is] a wide-spread
collection and a miscellaneous compilation, the explanation of the correct issue and the
warning against sophism, (the argument of the opponents), the study of the condition of
the indication and the definition of those things upon which the point and the correct issues
are built.” See also al-Mughni, vol. 20/2, 225.
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The features of humans are treated in volumes 8-10. Volume 11 is devoted
to the subject of taklif and volume 12 to rational knowledge. Mughni 13—17
explain the relationship between God and humans under the titles of God’s
assistance, lutf, prophecy and ‘legal matters, sharyyat.1°

Thus, ‘Abd al-Jabbar’s modification of Mu‘tazilite theology in al-Mughnit
represents a shift from its earlier structure, which was probably arranged pri-
marily according to the five principles before his time.!!

The understanding of good and evil in the theology of ‘Abd al-Jabbar is scat-
tered in many parts of al-Mughni. Good and evil are attributed to human and
divine acts in the same way; thus we need first to explain ‘Abd al-Jabbar’s con-
cept of ‘acts’ (af'al).

‘Abd al-Jabbar analyses the meaning of the word ‘to act’ in al-Mughni 6,
part 1,12 and defines it as “what comes into existence from someone who has
been capable of it” This means that an act is completely related to the one
who performed it (taallug al-fil bi-l-fa‘il). This definition already contains
the famous Mu‘tazilite belief of free will. That the act belongs to the person
who performs it declares the agent as the creator of his/her own act.!3 ‘Abd
al-Jabbar divides acts into two kinds: 1. acts which have an attribute and are
performed intentionally and 2. acts which are not attributed but performed
unintentionally, such as acts performed by sleeping persons or those uncon-
scious of acting, by children or by someone acting under an obligation.* Only
intended acts can be judged as good or evil because humans, according to ‘Abd
al-Jabbar, have the free ability to choose their acts and they therefore deserve
either praise or blame. Acts with certain intention, to his mind, depend mainly
on two important elements: 1. being capable of it and 2. being not obliged to
perform it in a particular way. Thus, will and ability are important elements
which bring the purposed acts into existence.!® In judging an act as good or
evil, Hourani points out, ‘Abd al-Jabbar adopts an objective view of ethics,
which means that judgement falls on the act without consideration of who
performed this act, whether it was God, a prophet or an ordinary human

10  See the list of topics of all the volumes of al-Mughni supplied by Peters, Created Speech,
34-35.

11 Thefive principles of the Mu‘tazilites are 1. tawhid, 2. ‘adl, 3. al-manzila bayn al-manzilatayn,
4. al-amr bi-l-ma‘rif wa-l-nahy ‘an al-munkar and 5. al-wa'd wa-l-wa .

12 ‘Abd al-Jabbar devotes al-Mughni, vol. 6/1 to a study of the basis for acts; the topic is also
mentioned in Sharh, 324—63 and the sixth chapter of al-Muhit, 229-66.

13 Mabha El Kaisy-Friemuth, God and Humans in Islamic Thought: Abd al-Jabbar, Ibn Sina and
al-Ghazali (London: Routledge, 2006), 47.

14  ‘Abd al-Jabbar, al-Muhit, 230—-32.

15  ‘Abd al-Jabbar, al-Muhit, 231.
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being. Hence the judgement of the act does not depend on whether people
or scripture command or prohibit it but only on the nature of the act itself.
Wrongdoing and lying, for example, are always recognised as evil even when
commanded or performed by a wise person.16

The judgement of the act can be made through 1. the inner content of the
act li-amr yukhtassu bihi (‘for a matter specific to it’), known through neces-
sary knowledge and 2. the result or the consequence of the act which is known
through acquired knowledge.'” The act can be evil because of its inherent
nature, as lying is evil because it is lying and wrongdoing is evil because it is
wrongdoing, where the content of the act is recognised as necessarily evil. The
result or the consequence of the act is an important element of revealing its
attribute; to cause evil, the act itself must be considered evil. ‘Abd al-Jabbar
devotes a whole chapter to listing the different acts which are considered nec-
essarily evil and the other kinds of evil acts which are judged through acquired
knowledge. The same criterion can be used for recognising good acts, but for
him a good act is considered good when ‘all aspects of evilness’ (kull wujiuh
al-qubh) are absent, because even an act which has some good aspects may
still be considered evil; lying or stealing may have some good consequences
but nevertheless they are necessarily known as evil1® Thus good and evil are
attributed to the act according to a certain cause (ma‘na), which has to be
either in the content of the act or in the result which the act leads to.

‘Abd al-Jabbar concludes that since all intended acts have to be judged good
or evil, God’s acts must fall under the same judgement. The question here is the
following: does God in fact do good and evil?

16  George F. Hourani, Islamic Rationalism (Oxford: Oxford University Press, 1971), 30. See
also ‘Abd al-Jabbar, al-Mughni, vol. 61, 87-101. See also El Kaisy-Friemuth, God and
Humans, 48.

17 ‘Abd al-Jabbar, al-Mughni, vol. 6/1, 58.

18  Ibid,, pp. 61-69. Both God’s gracious acts, however, are closely attached to God’s will
because God as ‘self-sufficient’ (ghaniy) by His nature does not need the world. His cre-
ation and the gift of His guidance are pure grace and therefore must have been given
according to a divine will. God must be ‘willing’ in ‘Abd al-Jabbar’s theology because who-
ever performs an act either wills it or is obliged to do it. The main difficulty with this attri-
bute is that some theologians and philosophers consider that ‘will’ causes a change in the
essence of God, since He would have willed after not willing. In al-Muhit ‘Abd al-Jabbar
explains that change means things being transformed through an attribute or an acci-
dent into others to cause a new state, such as the transformation of black into white.
But if a thing gets a new attribute which it lacked before, this should not be regarded as
change because nothing has changed, but instead a new attribute has been gained. See
‘Abd al-Jabbar, al-Muhit, 147-48.
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‘Abd al-Jabbar explains that good and evil belong to the same species of
‘acts’ and, when God’s ability is unlimited, He must be able to do good and
evil as well. Nevertheless, ‘Abd al-Jabbar, like all the Mu‘tazilites, has the full
conviction that although God could perform evil, He actually never does so.
This conviction is grounded in two main arguments: 1. since God’s eternal
knowledge circumscribes all that can be known, He must know the evilness
of evil and its consequences, and therefore He neither chooses to do evil nor
guides anyone to it; 2. God is self-sufficient and is not in need of any benefit
from an evil act. In addition, since God’s will is temporal and connected to
His acts, He chooses some acts and rejects others. Therefore, one of the most
important qualities and criteria of God’s acts is that they are free from evil both
in their content and in their goals.!®

1 Are Pain and Suffering Evil?

In the above section I explained the main features of good and evil as human
or divine product in ‘Abd al-Jabbar’s theology. We reckoned that good can be
accomplished by both God and humans. In contrast, evil can only happen
under the intention and will of humans. They are able to distinguish between
good and evil through necessary and rational knowledge, and thus they are
responsible for the increasing of good and evil in the human world.

In this section we ask the question of who is responsible for the pain and suf-
fering which result from illness or natural disasters? To answer this question,
we will examine the definitions of pain and suffering and how ‘Abd al-Jabbar
evaluates them.

‘Abd al-Jabbar, in dealing with this problem, starts by declaring that pain
and suffering are perceived in a direct immediate way which does not need
inquiry; only their causes must be acquired.2® His main argument here is that
pain should be considered under the heading of taste and smell, which are nec-
essarily perceived and therefore it is possible to distinguish between different

19 ‘Abd al-Jabbar, al-Mughni, vol. 6/1, 177. See also El Kaisy-Friemuth, God and Humans,
49-50.

20  He devotes about 40 pages to this under the heading ithbat al-alam (‘the proofs of pain’).
His discussion is not easy to follow but in general he is arguing against groups who con-
sider pain not perceivable but known only by necessity. In this case it is not easy or even
possible to identify a certain pain and distinguish between different pains, especially for
someone who is in poor health. They also consider that pain could be neither sent from
God nor from man but is simply the absence of good health (intifa’ al-sihha). See ‘Abd
al-Jabbar, al-Mughnt, vol. 13, 229—-71.
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kinds of pain just as we distinguish different kinds of taste and smell. In this
way pain should be considered as a temporal aspect (ma‘na hadith), which is
caused by someone, either a human or God.?! He establishes the idea that pain
is a generated action and not a primary one; for example, when someone hits
another, the blow is a primary action and the pain which is caused by it is a
generated one. In other words, pain always comes in connection with reasons,
either from a blow or torture or sickness or something else.2? However, pain
and suffering are considered by many to be evil because they cause injury to the
one who receives them. ‘Abd al-Jabbar argues here against the opinion of the
thanawiyya group?3 who hold that pain and suffering can only be regarded evil
as being in themselves evil.2* He argues that it is necessarily known that there
are different kinds of pain conceded to be good, such as the pain which results
from hard work and which will be rewarded, or deserved pain and the like.?
First of all, he divides evil into two different kinds: evil because of being evil in
itself, and evil because it contains different aspects of evilness, the absence of
which could transform the act to good from being regarded as evil. Suffering,
which is of the second kind, ‘Abd al-Jabbar explains, has aspects of evil which
can be reversed.26 Therefore it is important here to examine the concept of evil
according to ‘Abd al-Jabbar in order to understand how suffering and pain
can lead to good acts. He defines wrongdoing (zulm)?7 as ‘any injury without

21 ‘Abd al-Jabbar discusses this point in much detail perhaps because he thinks it important
to be able to distinguish between the different kinds of pain to be able to acknowledge the
reasons for a specific pain, whether caused by human or by God. Ibid.

22 ‘Abd al-Jabbar, al-Mughni, vol. 13, 272—76.

23 Ritter considers this group to be ahl al-thanawiyya, see Abu al-Hasan al-Ash‘ari, Maqgalat
al-islamiyyin: Die dogmatischen Lehren der Anhdnger des Islam, ed. Hellmut Ritter
(Wiesbaden: F. Steiner, 1963), 671. They are mentioned by al-Ash‘ari in Magalat as the
group who believe that the two sources of the world are light and darkness (ibid., p. 308).

24  This was most probably the strongest view, for he devotes later on a separate section to
the topic “pain is not evil because it is pain as the thanawiyya believe.” His main aim is to
prove that there are kinds of pain which should not come under the species of evil. See
‘Abd al-Jabbar, al-Mughni, vol. 13, 279-92.

25  Ibid, p. 279.

26  ‘Abd al-Jabbar, al-Mughni, vol. 13, 279. But ashab al-tanasukh (probably al-barahima) con-
sider pain and suffering good when they are deserved. The mujabbira believed that if suf-
fering and pain are caused by humankind, they are evil but if they are caused by God they
are good. See also El Kaisy-Friemuth, God and Humans, 69—70.

27  The word zulm is difficult to translate for it should not be limited to the Arabic philolo-
gist’s narrow meaning of ‘unjust act) ‘Abd al-Jabbar explains, because this would mainly
describe the agent rather than the act. G. Hourani translates it as ‘wrongdoing’ in order
to include all kinds of wrong action, although it does not express the strong meaning
of zulm. In this section we will use both words, zulm and ‘wrongdoing), side by side. See
Hourani, Rationalism, 50.
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benefit exceeding it or repulsion of harm greater than it which is not deserved
or thought to have any of these (good-resulting) aspects’2® Thus pain and suf-
fering are considered zulm (‘wrongdoing’) when a. they confer no benefit; b.
they do not avoid greater harm; c. they are not deserved; and d. there isno doubt
about a, b and c. In other words, it contains only aspects of evil. Thus an injury
is evil when it lacks all good aspects, just as something good is regarded as such
when ‘all evil aspects are absent’ (intifa“ kull wujuh al-qubh).2° But when these
same four reasons which make pain and suffering zulm are reversed—viz. a.
when they confer benefit; b. when they avoid a greater injury; c. when they are
deserved; or d. when there is doubt of their evilness—they should not be con-
sidered evil. This reversal simply removes the evil aspects of pain and suffering
and transforms them from being evil to be accepted as acts which deserve no
blame. Thus, when an agent causes pain to others in order to benefit them or in
order to let them avoid a greater harm or because it is deserved, then this pain
cannot be considered ‘evil’ (zulm). ‘Abd al-Jabbar explains the four beneficent
aspects of pain and suffering as follows:

a. Pain and suffering are good because they confer benefit. When the good or
evil aspects of the act change or disappear, the judgement of the act must
change, though the injury and the pain remain. Thus, pain which aims
to benefit others cannot be deemed evil nor its agent as ‘unjust’ (zalim).
However, the question here is how to tell whether the pain is inflicted
with good or evil intentions. ‘Abd al-Jabbar explains that the moral result
of the pain and suffering must provide evidence which is known through
necessary or acquired knowledge. In addition, this knowledge about the
benefit of the injury should be known to the sufferer while (s)he is still
suffering in order to be appreciated.3? The benefit should be identified
as the intention of the agent responsible for the suffering, ‘Abd al-Jabbar

28  Hourani, Rationalism, 71. ‘Abd al-Jabbar criticises the philologists’ understanding of zulm
which for them is the opposite of ‘ad! (‘justice’) because it stresses mainly the zalim, the
one who performed the zu/m rather than looking to zu/m as an objective act. See ‘Abd
al-Jabbar, al-Mughni, vol. 13, 299.

29  The knowledge that ‘wrongdoing’ (zulm) is evil comes through our necessary knowledge,
‘Abd al-Jabbar explains. Thus, when we do zulm without any aspect of good in it, we rec-
ognise it immediately to be evil. He asserts once more that the problem is not to identify
zulm in general (mujmal) as evil, but to identify a particular action as zulm. (al-Mughni,
vol. 13, 301). He proceeds to explain that ‘wrongdoing’ (zulm) is evil whether it is intended
or not, because the aspects of evilness remain in both cases. See al-Mughni, vol. 13, 308—9.

30  ‘Abd al-Jabbar, al-Mughni, vol. 13, 319—20.
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asserts, and it must also be greater than the injury to allow the sufferer to
bear the pain caused by it.

b. Pain is good when it avoids a greater injury. ‘Abd al-Jabbar considers
that this reason is known to us through necessary knowledge, such as
running across thorns to escape from a lion, and numerous other exam-
ples. Also, performing one’s obligations is hard, yet good because it avoids
a greater punishment.3! However, a condition is given here that the harm
faced has to be recognised by every person as greater than the pain
endured, and this should be known through necessary knowledge.3?

c. Deserved injury. ‘Abd al-Jabbar considers deserved pain a type of
punishment, and the appreciation of punishment is recognised by nec-
essary knowledge for it is admitted prima facie that evil actions deserve
punishment and pain.33

d. Injury is considered good on the basis of doubt. The knowledge about
these three aspects above, however, is not always clearly approached and
may sometimes come under doubt. Nevertheless, ‘Abd al-Jabbar recog-
nises this as valid for bearing the injury.3+

The aim of the discussion above is mainly to influence judgements about pain
and suffering when they are meant to cause benefit rather than injury and
‘wrong’ (zulm). However, ‘Abd al-Jabbar’s intention here is primarily to provide
arguments which will allow suffering and pain to be regarded as effects which
are sent with a view to the benefit. His goal is to give the ground which allows
them to be sent from God without regarding God ‘unjust’ (zalim). Therefore,
we now examine ‘Abd al-Jabbar’s grounds for justifying the pains and suffering
sent from God.

First of all, ‘Abd al-Jabbar explains that God is able to cause pain to human
beings because, if we can cause it, God as eternally able can do so too. However,
to distinguish between these two kinds of pain, ‘Abd al-Jabbar explains, we
simply have to realise that all pains which do not come to us from any other
being or which we could not have avoided, must be caused by God.3> But if
God does not do evil because He understands the evilness of evil, this pain and

31 Ibid., p. 335.

32 Ibid, p. 342.

33 Ibid, p. 346.

34  Ibid, p. 350. See also El Kaisy-Friemuth, God and Humans, 70.

35  ‘Abd al-Jabbar, al-Mughni, vol. 13, 267. We realise that a certain pain is from God, in the
same way as we realise that colours of things and their movement can only be from God
and in the way we know that what we or others with our abilities did not bring into exis-
tence must come from God.
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suffering which He sends must be deemed good. On this basis ‘Abd al-Jabbar
builds his concept of the pain sent from God.36

He begins by examining the reasons for God to cause pain and suffering. God
does not cause suffering in order for us to avoid greater pain, ‘Abd al-Jabbar
explains, because He could protect us from this greater harm without our hav-
ing to suffer. This, indeed, means that ‘Abd al-Jabbar believes that God never
decides to use suffering in order to confer benefit except when it is the only
or the best way to do s0.37 God, therefore, causes suffering either because of a
benefit or because it is a deserved punishment.3® Here ‘Abd al-Jabbar argues
against the theory of ashab al-tanasukh (‘the proponents of reincarnation’),
probably al-barahima, who asserted that pain is always deserved and imag-
ined that it was punishment earned in another, previous life.3 ‘Abd al-Jabbar
argues here that the pain which God causes because it is deserved must only
be inflicted at the last judgement, otherwise everyone who suffers pain must
also be accused of sin. This is impossible for ‘Abd al-Jabbar because the Quran
mentions many prophets who suffered pain in their sickness.#® In addition, all
sick or suffering children would be regarded as sinners, which is impossible
because they are not rationally responsible for any of their deeds. Therefore,
the only possible way to distinguish between the sickness and suffering which
God causes in order for the sufferer to benefit, and pain sent from God as
punishment is to consider that deserved pain will be inflicted only at the last
judgement.#!

Thus, God causes pain only because it confers benefit. ‘Abd al-Jabbar
regards this benefit as ‘an admonition’ ({tibar), or ‘a lesson’ (mihna), which
leads to reflection on the reasons for this pain and its warning of danger.#2
This pain, however, should be compensated for, ‘Abd al-Jabbar writes, by some
reward in the life to come, in order to remove all its evil aspects. ‘Abd al-Jabbar
explains that if someone destroys another person’s robe, even for a good

36  ‘Abd al-Jabbar, al-Mughni, vol. 13, 368.

37  Ibid, pp. 369—76.

38  Ibid, pp. 377-81

39  They also raised the possibility that God causes pain because it is deserved and to con-
fer benefit at the same time. But ‘Abd al-Jabbar argues that if God causes pain for these
two reasons, He must cause two different kinds of pain separately, one kind because it is
deserved and the other for the sake of benefit. The main objection to the possibility, then,
is that causing both at the same time would create confusion and the sufferer would not
be able to distinguish the benefit from the punishment. See al-Mughni, vol. 13, 378.

40  ‘Abd al-Jabbar, al-Mughni, vol. 13, 379.

41 Ibid., pp. 377-86, 405-8.

42 Ibid., pp. 405-30.
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reason, he ought to replace the destroyed robe.*® Here he argues against Abii
‘Ali al-Jubba’1 who considers that God could cause pain only if the sufferer were
rewarded with something better. ‘Abd al-Jabbar here asks how God can reward
someone by causing him to suffer. Compensation can only here be regarded, to
his mind, as removing all aspects of evil from God’s act of causing pain and suf-
fering to others, even though His intention was to benefit them. Thus, his aim
here is not to think in terms of compensation, but rather to remove all aspects
of evil which might be attributed to God’s act.**

Thus, pain and suffering are sent by God only as an admonition and a lesson
which warn the sufferer of his/her present situation and motivate him/her to
reflect. ‘Abd al-Jabbar also regards the suffering of children and the suffering
caused through disasters as trials and warnings probably to others influenced
by this disaster or to the parents of these children.

To conclude, pain and suffering for ‘Abd al-Jabbar are perceivable temporal
aspects which always have different reasons. The reasons for this suffering can
be good or evil. When pain and suffering are caused by God, they must have
good reasons, for God does not cause any evil nor does he lead us to it. God
causes pain either as ‘admonition’ ({‘tibar) or because it is deserved, but the
deserved punishments are mainly realised in life after death.

However, the treatment of this problem here is not satisfactory because
there are innumerable situations in which pain and suffering are not the result
of anyone’s action, and therefore must be caused by God, but still cannot be
accepted as a trial or lesson. Thus, it seems here that ‘Abd al-Jabbar has sim-
plified this problem and limited the meaning of pain to that of warning for

43  Ibid., pp. 387-88.

44  ‘Abd al-Jabbar, al-Mughni, vol. 13, 391. An objection is raised here to the idea of comparing
compensation and reward: as the tak/if (‘responsibility’) was given in order to reward peo-
ple so pain is also given in order to have both compensation and reward. ‘Abd al-Jabbar
devotes a long discussion to this problem but the important point for him is that reward is
given for those who obey the taklif and this is in itself a good thing because taklif benefits
the life of those who obey it and guides them to good acts. In this sense, reward is a praise-
worthy action in response to the obedience of these people. But compensation is not a
praiseworthy response to the bearing of pain; for pain is something which people have to
accept. See al-Mughni, vol. 13, 392—95. Another possibility is raised here: to consider that
pain is only caused for the sake of its compensation. Is it possible to consider that pain,
with its compensation, is a gracious act of God like taklif because it means rewarding
someone who does not deserve to be rewarded in the form of compensation for the pain
which he has had to bear? ‘Abd al-Jabbar answers this with a question: if God wanted to
act graciously would he choose to give pain? (Can there be a better example of ‘useless-
ness’ [ ‘abath] than that? he comments). This, for him, is just like someone who wants to
give something to help another person pouring the water of one river into another. See
al-Mughni, vol. 13, 395.
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the sake of reflection. Nevertheless, for our purpose here, pain and suffering
express God’s distinct ways of reaching different persons and urging them
to reflect, which, for ‘Abd al-Jabbar, is the main consideration. This concept
expresses ‘Abd al-Jabbar’s deep belief in the ability of God to know the circum-
stances of all people and use effective ways of helping them. God here for ‘Abd
al-Jabbar acts not only in history but also in each person’s life.

2 The Importance of the Divine Law taklif (‘Responsibility’) for the
Problem of Good and Evil

As we have seen above, God’s acts come also under good and evil, but they are
mainly attributed as all good, even punishment or sending pain and suffering
are considered good in ‘Abd al-Jabbar’s theology. However, God’s acts are rec-
ognized in two main categories: gracious acts and obligatory acts.

Gracious acts are acts which deserve praise, though omitting them does
not deserve blame. Gracious acts are mainly those which aim to benefit some-
one else and are intended to be good. It is an act of volunteering beyond the
bounds of duty.*> These latter kinds of act are attributed to God and express
His gracious acts of creating the world and demonstrating His law, which bene-
fits humans.#6 Obligatory acts, on the other hand, are acts which deserve praise
for doing them and blame for omitting them.#” Obligation can be conferred
either because of a command or logical necessity. This last condition is dem-
onstrated in repaying debts, which results from the logical necessity of justice.

The gracious acts of God are discussed in detail in volume 11 of al-Mughni,
with a brief summary in Sharh al-Usul al-khamsa under the title ‘grace’ (ni'ma).
‘Abd al-Jabbar starts his discussion by confirming that both God’s gracious acts
and acts of duty are acts directed towards goodness.*8 Both types aim to assist
and benefit others and consequently merit praise.*?

The first gracious act of God is creation. Creation for ‘Abd al-Jabbar must
have a certain purpose and wisdom, and cannot fall into the class of purpose-
less acts, as allowed or useless acts do. He devotes a long argument to the
theologians who consider creation an act which does not demand a certain

45  ElKaisy-Friemuth, God and Humans, 50.

46  Ibid. See also ‘Abd al-Jabbar, al-Muhit, 231.

47 ‘Abd al-Jabbar, al-Mughni, vol. 6/1, 7-8, and Hourani, Rationalism, 39.
48 ‘Abd al-Jabbar, al-Mughni, vol. 11, 58—60.

49 Ibid., p. 68.
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reason.’? He divides purposeless acts into three kinds: 1. acts of which the agent
is unaware of; 2. permissible acts such as eating or breathing; or 3. ‘useless acts’
(‘abath) which are done intentionally without meaning and are therefore con-
sidered evil.5! Creating the world, he insists, can neither be the act of someone
who does not know what he is doing nor can it be a useless act, because God
has eternal wisdom and all His acts are intended towards goodness. Thus, God
cannot act unwisely nor can the act of creation be classed as a permissible act
which cannot be attributed. Therefore creation must have been performed for
certain reasons and can either be an act of duty or an act of grace.>2 While
the Baghdadi Mu‘tazilites consider that all God’s acts have a logical necessity
and is classed as His duty, ‘Abd al-Jabbar considers that the act of creating the
world was not necessitated through any other precedent act and therefore is
an act of grace® which has the purpose of benefiting others. God also granted
the divine law as the second act of grace to humans. ‘Abd al-Jabbar considers
the granting of the divine law to all humans is opening the way for them to
obtain deserved rewards which can only be obtained through hard work.54

It seems here that the deserved benefits, which are the consequences of
adhering to the divine law, play an important role in ‘Abd al-Jabbar’s theology.
They direct the human interest to the divine law and show the importance
of obeying God’s commands. God also, according to ‘Abd al-Jabbar, has cre-
ated humans with certain qualities, all of which are directed to make humans
rationally responsible. The first qualities which God created in humans were
passion and perception. He also provides them with self-evident and neces-
sary knowledge; and rational capacity which allows them to think and reflect
in order to distinguish between good and evil. Thus, when God creates humans
with these particular qualities, His aim must be to provide them with the pos-
sibility of acquiring the deserved benefit in addition to benefits of His grace.5°

‘Abd al-Jabbar believes that God prepares humans for the task of accom-
plishing the divine law which leads them to deserved rewards; he discusses
the obligation of the divine law taklif in full detail in al-Mughni 11.56 Kallafa
means to command an inferior to do a certain act which costs him effort.57
Commanding someone to do something, he explains, discloses the will of the

50 ‘Abd al-Jabbar, al-Mughni, vol. 11, 61-68.

51 Ibid., p. 68.

52 Ibid., pp. 64-67, 86.

53  ‘Abd al-Jabbar, al-Mughni, vol. 13, 7.

54  ‘Abd al-Jabbar, al-Mughni, vol. 11, 81.

55  El Kaisy-Friemuth, God and Humans, 50-52.
56  ‘Uthman, Sharh, 509-11.

57  ‘Abd al-Jabbar, al-Mughni, vol. 11, 293.



‘ABD AL—JABBAR ON GOOD AND EVIL, AND THE DIVINE LAW TAKLIF 219

commander, therefore the commandments of God indeed disclose His will.
The commanding part of the commandments, however, is only a consequence
of the disclosure of God’s will.58 So ‘Abd al-Jabbar wants to make clear here
that God’s taklif is a demonstration of His will that certain things should be
done (or refrained from), rather than His imposing a burden. But in order to
convey the importance of His will, ‘Abd al-Jabbar explains, He gives it in the
form of a command.

The wisdom of taklif is discussed in a long separate section. ‘Abd al-Jabbar
argues here against the groups who consider taklif to be evil; their main criti-
cism is that God could have given the reward which we get from taklif with-
out the hard work. ‘Abd al-Jabbar argues that the restriction of benefits to the
gracious one limits the profits God wishes to grant humans. If there are other
kinds of rewards, higher than the gracious ones and can be gained through
hard work, he insists, then God should either give us the possibility of gaining
them or create us in Paradise.>® Therefore, taklif, for ‘Abd al-Jabbar, demon-
strates God’s intention from His creation. This is what distinguishes respon-
sible humans from animals or irresponsible persons, for it makes humans
responsible for doing righteous acts and it demonstrates that humans can do
something and also its opposite. It also demonstrates the free will humans
possess, because God, for ‘Abd al-Jabbar, does not command us to accomplish
what we cannot choose but are compelled to do.°

‘Abd al-Jabbar defines taklif, therefore, as commanding and informing
responsible people of the good acts which they should perform and warn-
ing them against the evil deeds which they must avoid. Performing the divine
law will cost effort and consequently reward or punishment must follow. This
information about good and evil is transmitted through general clues (mujmal,
‘concise’ or ‘summary knowledge’) from the necessary knowledge, which is cre-
ated in all responsible persons, but its details must be gained through acquired
knowledge. Thus, every adult, for ‘Abd al-Jabbar, is responsible not only for
doing good and avoiding evil, but also for understanding the reasons for these
obligations through knowing the lawgiver, with His attributes.6! Consequently
this taklifhas two sides, ethical and theological. ‘Abd al-Jabbar calls this kind of
obligation taklif ‘aqli (‘rational responsibility’) which is disclosed to the human

58  Ibid., pp. 295-300.

59  Ibid, p. 137. See also Maha El Kaisy-Friemuth, “The Human and the Prophet in ‘Abd
al-Jabbar’s Theology,” in Rationalitit in der Islamische Theologie, Band 1 Die Klassische
Periode, ed. Maha El Kaisy-Friemuth, Reza Hajatpour, and Mohammed Abdel Rahem
(Berlin: De Gruyter, 2019), 236—37.

60  ‘Abd al-Jabbar, al-Muhit, 2—3.

61  Ibid, pp. n-12.
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mind at the beginning of creation for every responsible person. The revealed
divine law taklif sam7 (‘revealed responsibility’) is what is granted through
prophets to assist people to fulfil their rational obligations and to confirm what
is rationally obligatory.52
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CHAPTER 9
Failure Becomes the Law

Abdul Rahman Mustafa

The mi‘rdj, the Prophet’s ascent to heaven, is widely narrated in the canonical
hadith collections and commemorated exuberantly in Muslim prayers, songs
and poetry. Asleep in Mecca, the Prophet is awakened by two angels, trans-
ported on a winged creature to the farthest mosque in Jerusalem, and from
there to the seventh heaven. At the climax of this night journey, the Prophet
reaches the super-terrestrial limit of the lote tree. The stage is now set for one
of the most dramatic theological juxtapositions of divine love and human
debility in the Islamic tradition. Standing at a distance of what the Qur’an calls
“two bow lengths or nearer,” the Prophet is addressed by God and told that God
has commanded the believers to offer fifty canonical prayers every day. As he
descends to earth, however, the Prophet encounters Moses who advises the
Prophet to seek a reduction of this obligation, which, Moses says, will prove
too burdensome. The Prophet returns to God and pleads for a dispensation,
which is granted, only for Moses to recommend a further dispensation. And
so, over the course of repeated pleas to God, the Prophet is granted a succes-
sion of dispensations until the number of prayers is reduced to five. Finally,
the Prophet declares himself too embarrassed to seek a further dispensation.
But the word—and will of God—triumphs. God announces that God’s word
(gawl)! does not change: those who offer five daily prayers will still obtain a
reward equal to that of fifty prayers.?

Theologically, what might it mean for God to say that God’s word does not
change when in fact the command of God has actually changed? One way
of interpreting the exchange is to posit that God’s real word, the gawl, which
undergoes no change, is an eternal reality that transcends particular linguistic
forms such as the imperative, or juridical ones such as the command. The real

1 The inalterability of God’s word is also asserted in the Qur’an, using both gaw! and kalima.
Q. Qaf 50:29, “With Me the Word (al-gawl) is not changed, and I do not wrong My servants,”
with Q. al-An‘am 6:115, “The Word (kalima) of thy Lord is fulfilled in truth and justice. None
alters His Words (kalimatihi), and He is the Hearing, the Knowing.” (Translation: The Study
Quran).

2 For a fuller account of the mi‘raj event, see Muzaffar Igbal, “The Prophet Muhammad: The
Meccan Period,” in The Different Aspects of Islamic Culture: Vol. 1: Foundations of Islam, ed.
Ismail 1. Nawwab and Zafar Ishaq Ansari (Paris: UNESCO, 2016), 217—60, at 252.
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gawl of God, the above exchange suggests, is God’s will to reward creatures
beyond their just deserts. Those who only offer five prayers will still be given
the reward of performing fifty prayers. God’s word then is at once what conveys
the legal command—thereby instituting the law—while also anticipating and
responding to the human inability to abide by the command—the failure to
live up to demands of the law but to receive divine mercy nonetheless. In this
way the miraj becomes a story about the capacity of the law to become a site
where human fantasies of triumph, success and sovereignty are pierced and
where, in their brokenness, humans encounter divine love.

Through a contrapuntal reading of a series of debates in classical Islamic
theology, this chapter will show how premodern Islamic theology and legal
theory conceived of this capacity of the law to both give form to—and
undo—sovereign life. The imbrications of Islamic theology and legal theory
are considered here not only through an archaeological excavation of their
porous and unsettled borders in jurisprudential or theological texts, but also
through reflection on the discussions, within these texts and elsewhere, on the
nature of law, punishment and grace, verbal forms such as the command, and
how love might be obtained in, yet not contained within, the law.

1 Word, Command and Law

The mi‘raj journey suggests that there is a distinction between God’s word
and the expression of that word in the form of a legal command. Yet Muslim
legal theorists of the classical period who regularly insist on this distinction,
and conceive of the command (amr) as the quintessence of law, rarely refer
to this event in support of their view, or to attack the views of their oppo-
nents.® The command, for many theologians and jurists, is also signified by
a specific verbal form—the imperative, the Arabic term amr conveying both
command and the imperative form.* Mu‘tazili thinkers, such as ‘Abd al-Jabbar,
and Ash‘aris, such as al-Ghazali, also agreed that a command or obligation,
which is to say the law, since the command was its quintessence, only exists

3 Abu Ishaq al-Shirazi, al-Tabsira fi usil al-figh, ed. Muhammad Hasan Haytu (Damascus
Dar al-Fikr, 1403/1983), 17; ‘Ali b. Muhammad al-Bazdawi, Kanz al-wusil ila ma‘rifat al-usal
(Karachi: Mir Muhammad Kutub Khana, n.d), 19; al-Khabbazi, al-Mughni fi usul al-figh, ed.
Muhammad Baga (Makka: Jami‘at Umm al-Qura, 1403/1983), 27; Al Taymiyya, al-Musawwada,
ed. Ahmad b. Ibrahim b. ‘Abbas al-Dharuri (Riyadh: Dar al-Fadila li-l-Nashr wa-l-TawzI,
1422/2001), 81.

4 See Abdul Rahman Mustafa, From God'’s Nature to God’s Law: Theology, Law and Legal Theory
in Islam (Berlin: de Gruyter, 2025), 45-69.
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if it is accompanied with a threat of some evil, injury or punishment for not
complying with it.5 For prominent Ash‘aris such as al-Razj, all divine speech is
ultimately a declaration (bayan)—with legal commands being a declaration
of the reward or punishment associated with compliance or failure to comply
with the command.® Ash‘ari theologians sometimes also adopted a maximalist
understanding of the command as containing within it a prohibition. A com-
mand to do X, they reasoned, necessarily entails the prohibition of continuing
to do not-X.” A prohibition too, for many jurists, was properly defined as an
act that was accompanied by the threat of injury, sanction or punishment.®
Making the threat of injury, if not its deliverance, the consequence of legal
non-compliance, and treating this as central to law might suggest that legal
compliance delivers immunity and protection from injury. But what if compli-
ance with the law offers neither escape nor repair from injury but, instead, a
regime of treatment for abiding with the incurability of human affliction and
abjection?

This possibility is certainly entertained in Ash‘ari theology. For the philoso-
pher, theologian and legal theorist al-Razi, the ‘Pride of the Faith’, the law is
far from being a modality of divine love and grace that rescues humans from
injury. Rather, al-Razi argues, it is the law that injures and diminishes us in
the first place. Al-Razi had available to him a number of Ash‘arl theological
assertions that could justify his view that compliance to the law cannot secure
humans from the threat of injury. The Ash‘aris, along with the traditionalists,

5 al-Qadi Abui al-Hasan ‘Abd al-Jabbar, al-Mughni fi abwab al-tawhid wa-I-‘adl, ed. Muhammad
‘Ali al-Najjar and ‘Abd al-Halim al-Najjar (Cairo: Wizarat al-Thaqafa wa-l-Irshad al-Qawmi,
1379-1388/1960-1968), 17: 105, 108; Abt Hamid al-Ghazali, al-Mustasfa min ‘ilm al-usil, ed.
Muhammad Sulayman al-Ashqar (Beirut: al-Risala al-‘Alamiyya, 1418/1997), 1:157-58; Mustafa,
From God’s Nature, 54.

6 Abu Bakr al-Bagqillani, al-Tagrib wa-l-irshad, ed. ‘Abd al-Hamid b. ‘All (Beirut: Mu’assasat
al-Risala, 1418/1998), 1:280, 2:31; Fakhr al-Din al-Razi, al-Mahsul fi ‘ilm usul al-figh, ed. Taha
Jabir al-Alwani (Beirut: Mu’assasat al-Risala, 1412/1992), 2:257; idem, al-Arba‘in fi usil al-din,
ed. Ahmad al-Saqa (Cairo: Maktabat al-Kulliyat al-Azhariyya, 1406/1986), 1:252; idem,
Muhassal afkar al-mutaqgaddimim wa-l-muta’akhkhirin, ed. Taha ‘Abd al-Ra’af Sa‘d (Cairo:
Maktabat al-Kulliyat al-Azhariyya, n.d.), 185; Siraj al-Din al-Armawi, al-Tahsil min al-mahsul,
ed. ‘Abd al-Hamid ‘Ali Aba Zunaid (Beirut: Mu’assasat al-Risala, 1408/1988), 1:329; Safi al-Din
al-Hindi, Nihayat al-wusal ila dirayat al-usil, ed. Salih al-Yusuf and Sa1d al-Shuwayh (Makka:
al-Maktaba al-Tijariyya, n.d.), 3m31; Sayf al-Din al-Amidi, Muntaha al-sil ft ilm al-usal, ed.
Ahmad Farid al-Mazidi (Beirut: Dar al-Kutub al-Tlmiyya, 1424/2003), 99; al-Qarafi, Nafa’is
al-usalfi sharh al-mahsil, ed. ‘Adil Ahmad ‘Abd al-Mawjid (Makka: Maktabat Nizar Mustafa
al-Baz, 1997), 4:1618.

7 Abu al-Maali al-Juwayni, al-Burhan fi usul al-figh, ed. ‘Abd al-‘Azim al-Dib (Qatar: n.p,
1399/1979), 1:250; Mustafa, From God’s Nature, 59.

8 Mustafa, From God'’s Nature, 155-57.
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opposed the Mu‘tazilis who held that God’s justice bound God to reward com-
pliance to the law and punish its violation. Divine grace, in the Mu‘tazili view,
would unjustly tip the balance, allowing those who have violated God’s com-
mands and prohibitions to escape punishment and depriving of their just
reward those who had faithfully abided by God’s commands and prohibitions.?
But for the Ash‘aris and traditionalists, righteous actions alone, without divine
mercy and grace, were not a cause of salvation. The Ash‘arl denial of causality
delivers a further reason for questioning whether compliance with the law can
actually deliver salvation in this world or the next.1

Al-Razi’s view goes further than most Ash‘ari accounts, however, as he
invites us to view the law itself as an injury and affront to human dignity and
power. Human flourishing and fullness, he says, are diminished when one
become an object of a love that makes one less than what one might be. Divine
grace, for al-Razi, is one such form of love. It diminishes the creatures upon
whom it is bestowed. It must be granted, al-Razi says at the outset, that God
cannot bestow divine grace on those who are self-sufficient and have no need
of this gift. Such an act would be futile and unbecoming of God. Therefore, to
bestow grace upon creatures, God must first impose a form of abjection on
them, debilitating them so that they become dependent on God’s grace and
favors. For al-Razj, it is manifestly evil for creatures to be placed in such a state
of abjection, debility and dependency on another.!! The law cannot, therefore,
be a form of God’s grace.

What then might it mean for al-Razi to say that God’s law is good? As an
Ash‘ari dialectical theologian and philosopher, it is clear that for al-Razi the
statement that God’s law is good is definitionally true. God’s law is good because
it proceeds from God who is necessarily good, not because the law necessarily
procures the good of creatures. This was a conclusion echoed by many other
Ash‘ari theologians who had also remarked that God’s act of creation can bring
no benefit to God or to ourselves. God cannot possibly obtain any benefit
from creatures, while the latter wish that they did not exist with the burden
of an existence that imposes moral demands on them, even the most basic

9 Mustafa, From God’s Nature, 156.

10  Aba Bakr al-Baqillani, al-Insaf, ed. Muhammad Zahid al-Kawthari (Cairo: al-Maktaba
al-Azhar li--Turath, 1421/2000), 46; Abu al-Ma‘ali al-Juwayni, al-Irshad, ed. Muhammad
Mausa and ‘Al ‘Abd al-Hamid (Cairo: Maktabat al-Khanji, 1369/1950), 381.

11 Fakhr al-Din Al-Razi, al-Matalib al-‘aliya min al-ilm al-ilaht, ed. Ahmad al-Saqa (Beirut:
Dar al-Kitab al-‘Arabi, 1407/1987), 3:291-92.



FAILURE BECOMES THE LAW 225

of which—gratitude for the gift of existence—they find themselves unable
to fulfil.12

2 Legal Words and Life

The theologians who expressed these views were, in effect, echoing the advice
given by Moses to the Prophet during the latter’s night journey to heaven.
Moses foretold that the Prophet’s community would not be able to fulfil the
obligations being imposed on them by God and advised the Prophet to have
this heavy burden reduced. The burden was in fact lightened by God announc-
ing a reduction in the obligation to pray fifty times a day, while announcing
that God’s word does not change. This account lends support to the Ash‘ari
view that the speech of God is not to be associated with any particular gram-
matical forms. The Arabic Qur’an, in Ash‘ari theology, came to refer to the ren-
dering (‘bara) or narration (hikaya) of the real speech or word (kalam) of God
that subsists in the divine essence.!3 As an attribute of a formless, eternal and
indivisible God, the inner speech (kalam nafst) of God shares these qualities.'*
This also makes divine speech an inner meaning (ma‘na)—identical to God’s
eternal will and knowledge.!® At the same time, however, the Ash‘ar1 distinc-
tion between the mana, the real divine speech that subsists in God, and
its subsequent clothing in the letters and words that forms its ‘body’—the
Quran'®—potentially allows further distinctions to be made between God’s
speech or will and God’s law.

Opening a space between God’s timeless word and the command of God
expressed in a form assumed in time (such as the Arabic of the Prophet’s time)

12 Abu Hamid al-Ghazali, al-Iqtisad fi al-itigad, ed. Hiiseyin Atay and Ibrahim A. Cubuk¢u
(Ankara, 1381/1962), 156, 163; al-Razi, al-Matalib, 3:299, 300-1; al-Hindi, Nihayat, 2:741. See
also Abdul Rahman Mustafa, “Supernatural, Unnatural, Queer: Gratitude and Nature in
Islamic Political Theology,” Political Theology, 22.8 (2021), 699—719.

13 Taqiyy al-Din Ibn Taymiyya, al-TisTniyya, ed. Muhammad b. Ibrahim al-‘Ajlan (Riyadh:
Maktabat al-Ma‘arif li-l-Nashr wa-l-Tawzl, 1420/1999), 2:438, 3:879; ‘Abd al-Jabbar, al-Mughni,
7:92, Abu Bakr al-Baqillani, al-Tamhid, ed. Richard Joseph McCarthy (Beirut: al-Maktaba
al-Sharqjiyya, 1376/1957), 153; idem, al-Insaf, 26, 67, 105; Abui al-Qasim al-Isbahanyi, al-Hujja

ft bayan al-mahajja wa-sharh ‘aqidat ahl al-sunna, ed. Muhammad b. Rabi‘ al-Madkhalt
and Muhammad Abt Rahim (Amman: Dar al-Raya, n.d), 2189, 192.

14  Al-Isbahani, al-Hujja, 2189, 192.

15  Al-Bagillani, al-Insaf, 75-76; al-Juwayni, al-Irshad, 18; Taqiyy al-Din Ibn Taymiyya, al-
Ba‘albakiyya, ed. Maryam al-Sa‘idi (Riyadh: Dar al-Fadila, 1424/2004), 215; Sa‘d al-Din
al-Taftazani, Sharh al-maqasid, ed. ‘Abd al-Rahman ‘Amira (Beirut: ‘Alam al-Kutub, 1419/
1998), 4:130.

16 See Key, Language; Mustafa, From God’s Nature, 25.
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potentially leads, however, to antinomian conclusions that do not sit well with
the doctrines developed in Sunni legal theory. For what the Ash‘ari doctrine on
divine speech suggests is that just as the various verbal forms of the Qur’an con-
stitute one indivisible divine meaning (mana), so too do all divine addresses
to Prophets such as Moses and Jesus. The Qur’an, the Torah and the divine
revelation to Jesus, the Injil, therefore constitute different renderings of a sin-
gle, eternal, indivisible meaning.l” This meaning, when deciphered in Arabic,
becomes the Quran, and when deciphered in Hebrew becomes the Torah.18
This also means, as pointed out by the fiercely anti-Ash‘ari traditionalist Ibn
Qudama, that the commands and prohibitions uttered by God and found in
the Torah do not, in reality, differ from those uttered by God and found in the
Qur’an, since both the Torah and the Qur’an are renderings of the same eternal
and indivisible word.!® It is perhaps too much to say that the Ash‘ari position
on the distinction between the non-temporal, eternal and inner speech of God
and its temporal, finite and contextual rendering in a particular historical and
cultural medium (such as the Arabic or Hebrew spoken in a particular time
and region) can be used to construct a more robust account of the secular in
premodern Islam than has hitherto been thought available.20 Nevertheless, an
argument along these lines is not entirely implausible. For once it is conceded
that there is a distinction between an inner speech that abides in God forever
and the changing forms in which this speech is rendered in particular circum-
stances, it becomes possible to seek the real divine speech by going beyond the
forms in which it is expressed.?!

17  Al-Bagillani, al-Insaf, 97-98.

18 Ibn Taymiyya, al-Ba‘albakiyya, 156—57; idem, Dar’ta‘arud al-‘aglwa-l-naql, ed. Muhammad
R. Salim (Cairo: Matba‘at Dar al-Kutub, 1391/1971), 2:114, 6:288; al-Baqillani, al-Insaf, 101;
Abu Mansar al-Baghdadi, Usil al-din (Istanbul: Matba‘at al-Dawla, 1346/1928), 108; ‘Ali
Ibn Abi al-Tzz, Sharh al-‘agida al-Tahawiyya, ed. a group of scholars (Beirut: al-Maktab
al-Islami 1404/1984), 168-69.

19  Muwaffaq al-Din Ibn Qudama, Hikayat al-munazara fi al-Quran, ed. ‘Abd Allah al-Juday*
(Riyadh: Maktabat al-Rushd, 1418/1997), 20.

20  Jeffry R. Halverson, Theology and Creed in Sunni Islam: The Muslim Brotherhood, Ash'arism
and Political Sunnism (New York: Palgrave Macmillan, 2010).

21 On Islamic accounts of the secular, see Mustafa, “Religion;” Rushain Abbasi, “Did
Premodern Muslims Distinguish the Religious and Secular? The Din-Dunya Binary in
Medieval Islamic Thought,” Journal of Islamic Studies, 31.2 (2020): 185—-225; Sherman
Jackson, The Islamic Secular (Oxford: Oxford University Press, 2024).
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3 On Sovereign Love

Theologians and jurists of the classical period regularly engaged theology and
law to arrive at an understanding of the attribute of divine love and its rela-
tion to divine law by considering the following questions. First, is it proper
to attribute love and mercy—in a veridical and not just a tropical or meta-
phorical sense—to God??2 Second, does the law—both in the sense of specific
legal obligations but also in the more general sense of the imposition of legal
obligations—constitute a form of human flourishing and welfare (maslaha)?
Third, is the procurement of human welfare an operative objective in all legal
norms including—and primarily—ritual worship? A survey of these debates
shows how the law becomes a way to think through the entanglements of
human debility and divine power that inform classical legal theory. As one
would expect, irreconcilably divergent conceptions of divine love do lead to
divergent legal verdicts ( fatawa) and modes of legal reasoning. But more than
that, varying accounts of divine love also become a way to think through sover-
eign life as experienced and encountered only in paradox. That is to say, reflec-
tion on legal sovereignty and love raises questions about how the subject and
the sovereign relate to each other. Does the subject enjoy sovereignty when
the law subjects them to the sovereignty of another? When the law of the sov-
ereign is subjected to the sovereign’s love, what remains of legal sovereignty?
For all their differences, Mu‘tazili and Ash‘ari theologians largely agreed
that the simplicity of God’s unity necessarily meant that God could not experi-
ence sensations such as love. A God who experienced such emotions would
not only be subject to partiality and inner division, but would also be subject to
change and temporality—and would thus not be God.23 But even in works of
theology, to say nothing of disciplines such as legal theory or spirituality, these
same Ash‘arl and Mu'‘tazili figures would often insist that God’s love for man-
kind is manifested in God’s act of instituting a law that procures humanity’s
flourishing, welfare and best interests (maslaha).2* This tension is not capable

22 Abdul Rahman Mustafa, “Ibn Taymiyyah & Wittgenstein on Language,” The Muslim World,
108.3 (2018), 465-01.

23 Mustafa, From God’s Nature; Abu Bakr Ibn Fuarak, Kitab mushkil al-hadith, ed. Daniel
Gimaret (Damascus: al-Mahad al-Faransi li-l-Dirasat al-Arabiyya bi-Dimashgq, 1424/
2003), 332; al-Baqillani, al-Insaf, 38, 156; idem, al-Tamhid, 27; al-Juwayni, al-Irshad, 239;
al-Ghazali, al-Iqtisad, 67.

24  Onmaslaha, see Felicitas Opwis, Maslaha and the Purpose of the Law: Islamic Discourse on
Legal Change from the 4th/10th to 8th/14th Century (Leiden: Brill, 2010); idem, “Islamic Law
and Legal Change: The Concept of Maslaha in Classical and Contemporary Islamic Legal
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of easy resolution, despite the adoption of a hermeneutic in which scriptural
accounts of love mean one thing when applied to God and something quite
different when applied to human beings—an interpretive strategy adopted by
many prominent Ash‘ar1 scholars.?

Another strategy of reconciliation advanced by some Asharis was to
acknowledge that God’s actions could—and did—accord with love and grace
but not because God desired the fulfilment of a purpose such as human flour-
ishing. It is impossible for God to act for a purpose, these Ash‘aris had argued,
because doing so necessarily makes the perfection of God, which is eternal,
subject to the attainment of contingent purposes. This was just one of a host of
arguments advanced by al-Razi in support of his view on the impossibility of
God acting for a purpose.26

Notwithstanding the best efforts of the dialectical theologians, the tension
between these two tendencies, God’s intimate immanence and lofty transcen-
dence, abides in legal theory and is reflected in efforts to explain the dualis-
tic nature of legal obligations. The law seemed, at one and the same time, to
inflict a form of debility on humans by subjecting them to legal obligations
which were far beyond their ability to perform. Consider, for instance, God
commanding that believers offer fifty prayers a day during the Prophet’s
mi‘raj journey. Yet the law also relieves humans of burdens that the law itself
imposes. Consider, now, not only God’s successive lifting of the burden of offer-
ing fifty prayers a day but also God’s declaration that the reward of offering five
prayers would be multiplied to fifty prayers. Faced with this back and forth, it
is hardly surprising that scholars such as al-Razi adopt, within the space of a
few lines, two diametrically opposed positions on the possibility of God’s law
being purposive and having as its purpose the flourishing of humans. As has
been recalled elsewhere, al-Razi recounts that the theologians are agreed on
the impropriety of ascribing purposes to God’s acts or commands. The jurists

Theory,” in Shari'a: Islamic Law in the Contemporary Context, ed. Abbas Amanat and Frank
Griffel (Stanford, CA: Stanford University Press, 2007), 62—82.

25 William C. Chittick, Divine Love: Islamic Literature and the Path to God (New Haven, CT:
Yale University Press, 2013), 24; Mustafa, From God’s Nature.

26  Al-Razi, al-Arba‘in, 1:350—54; idem, al-Masa@’il al-khamsun fi usul al-din, ed. Ahmad Saqqa
(Cairo: al-Maktaba al-Thaqafiyya, 1409/1989), 62; idem, al-Mabahith al-mashrigiyya
(al-Masa@’il al-mashrigiyya), ed. Muhammad al-Mu‘tasim billah al-Baghdadi, (n.p: n.p,
1343/1924), 1:542—43; idem, Muhassal, 205; idem, al-Matalib, 3:289—90. See also Mustafa,
From God'’s Nature; 110; Ayman Shihadeh, The Teleological Ethics of Fakhr al-Din al-Razt
(Leiden: Brill, 2006), 97—98, https://brill.com/display/title/n560; Opwis, Maslaha, n13—21.
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on the other hand are in agreement, says al-Razi, on the propriety of ascribing
ratiocination to God’s commands.?”

In one of his rare criticisms of al-Razi, al-Qarafi criticizes the former’s tactic
of mustering Qur’anic proclamations of God’s mercy and God’s desire to cre-
ate ease for creatures to prove that God’s institutes laws for the maslaha of
humanity.?® For al-Qarafi, the meaning of language necessarily changes when
it moves from describing humans to describing God. Terms such as wisdom
and love, al-Qarafi says, are to be interpreted contrary to their conventional
meaning when used in relation to God. One errs if one thinks that being wise
or merciful compels God to act in a way that secures human flourishing.2 For
al-Qarafi, the Qurianic proclamation that God desires ease for God’s creation
(Q., al-Baqara, 2:185), that God has imposed mercy upon God’s self and that
God’s mercy extends over everything (Q., al-Araf, 6: 56), do not warrant the
conclusion that God is bound to act in what is understood to be a merciful
manner. It is actually impossible for a quality such as mercy to inhere in God,
says, al-Qarafi, because being merciful involves succumbing to a softness in
one’s nature, which is impossible for God. Mercy, as a form of tenderness, is
actually unbecoming of God, says al-Qarafl. Hence, God’s name ‘The Merciful’
istobeunderstood in a tropical or metaphorical, rather than a veridical, sense.3°
Alongside a number of other dialectical theologians, al-Qarafi thus objects to
the idea that God experiences love, bestows grace on creatures out of love and
issue commands on the basis of what God loves and abhors.3!

While Mu‘tazili theologians such as ‘Abd al-Jabbar argued that God is bound
to command that which is most perfect and beneficial for humanity,3? Ash‘aris
such as al-Razi insisted that it makes no sense to say that God is obliged to
do what is good. For al-Razi, as we have seen, the imposition of legal obliga-
tions is itself rationally abhorrent and evil rather than beneficial.33 Al-Razi has
at his disposal a range of arguments to disprove the proposition that God’s
commands correspond to what is considered good. He points out, for instance,
that God creates people who have been predestined for eternal torment in this
world and the next and compels them to exist in a world of tests and suffering

27 Abdul Rahman Mustafa, “Innovation in Premodern Islam: Between Non-Religion,
Irreligion and the Secular,” Journal of Islamic Studies, 34/1 (2023), 1-41, https://doi.org/10
.1093/jis/etacozg, here 24.

28  Al-Qarafi, Nafa’'is, 9:4082.

29  Al-Qarafi, Nafa’s, 7:3310-11.

30  Al-Qarafi, Nafa’s, 7:3310.

31 See al-Qarafi, Nafa’is, 1:276.

32 ‘Abd al-Jabbar, al-Mughni, 6:48—49, 11:58-133, 14:110-37.

33 Al-Razi, al-Matalib, 3:299, 300-1; Mustafa, From God’s Nature, 162—63.
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while having the power to allow everyone to abide in heaven eternally.34 Even
the procurement of benefits involves effort, exertion and hardship, al-Razi
says, all of which are unpleasant and evil, although God could have created
things in a way that eliminated their capacity for evil. Fire for instance, could
have been created so as to only burn when it was beneficial and not when it
was harmful.3> Since God has chosen not to make this a quality of fire, one
may conclude that God does not—at least consistently—desire to uphold the
maslaha. Al-Ghazali also summons the jurisprudential distinctions between
ritual laws of worship (ta‘abbud) and non-ritual areas of the law to prove that
God’s law cannot be said to be based on maslaha. The procurement of maslaha
can only be said to be the norm in non-ritual areas of the law, says al-Ghazal1.36
By contrast, areas of law concerned with ritual worship, as well as punishments
and dispensations, are either not based on any apparent maslaha—or stand in
stark opposition to the dictates of maslaha.3”

For jurists such as Ibn Taymiyya, on the other hand, the primary purpose
behind all legal regulations, including acts of ritual worship, is the cultiva-
tion of attitudes and sensibilities such as devotion, reverence and gratitude
to God.38 Such attitudes were arguably cultivated most perfectly in response
to the concessions (rukhsa, pl. rukhas) by which God substituted a heavier or
more burdensome obligation for a lighter or less burdensome one. The substi-
tution of the command to perform fifty prayers a day by the command to per-
form five could be read as analogous to, although perhaps not strictly falling
within, the category of a concession. The large number of concessions in ritual
law justified, for many scholars, the conclusion that ritual law was enacted to
deliver legal subjects from the undue burdens which the law itself places on
them.3? Ibn Taymiyya, for instance, argues that humanity recognizes the good-
ness of God in God’s will and desire to promote their flourishing, which moves

34  Al-Razi, al-Mahsul, 5182, 192; idem, al-Matalib, 3:291-92; al-Hindi, Nihayat, 8:3330;
al-Amidi, Muntaha al-siil, 215; Sharaf al-Din ‘Abd Allah ibn Muhammad Ibn al-Tilimsani,
Sharh al-malim fi usil al-figh, ed. ‘Adil Ahmad ‘Abd al-Mawjid and ‘Ali Muhammad
Mu‘awwad (Beirut: ‘Alam al-Kutub li-1-Tiba‘a wa-1-Nashr wa-l-Tawz1‘), 2:294; al-Juwayni,
al-Irshad, 204—5; Mustafa, From God’s Nature, 162—63.

35  Al-Razi, al-Matalib, 3:282; Mustafa, From God’s Nature, 162—63.

36  Al-Ghazali, al-Mustasfa, 2:312.

37  Al-Ghazali, al-Mustasfa, 2:320, 322, 340—341; idem, Shifa’ al-ghalil, ed. Hamad al-Kubaysi
(Baghdad: Matba‘at al-Irshad, 1391/1971), 318—29.

38 Abdul Rahman Mustafa, “Ritual and Rationality in Islam: A Case Study on Nail Polish,”
Islamic Law and Society, 27.3 (2019), 240—84, here 268.

39  Ibid., 264.
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creatures to respond to God with love, adoration, reverence and obedient ser-
vitude towards the One who acts to secure their flourishing.+°

4 Love, Sovereignty and Failure

In the traditionalist thought of Ibn Taymiyya and Ibn al-Qayyim, we encoun-
ter the view that it is entirely proper for love to bind God and creatures into a
relationship of difference and dependency. Law here becomes the modality in
which God and humans inhabit their relationship of mutual desire and differ-
ence. It is unimaginable that the love between God and creatures could ever
be a love between equals, says Ibn al-Qayyim.* For Ibn al-Qayyim, the imposi-
tion of legal responsibility procures human flourishing by forming the proper
relationship that ought to exist between God and creatures. To desire being in
a position where one is not seeking and expressing gratitude for divine grace
and favor is, according to Ibn al-Qayyim, to desire an impossibility—the end to
one’s own existence as a creature with the capacity to desire and love.*?

Gratitude, it should be recalled, is for scholars such as Ibn al-Qayyim the
ultimate site of human ethical failure and divine grace. As has been elaborated
elsewhere, Islamic theological and ethical thought considers gratitude to God
as both necessary and impossible. The obligation to be grateful for the gift of
life can never be fulfilled, because life itself is the gift that makes it possible to
experience and express gratitude. The very ability to experience and express
gratitude for the gift is therefore itself a gift for which one would be obliged
to express gratitude, and so forth. This tension is kept alive in an aporia: grati-
tude is an obligation discharged in the recognition of one’s incapacity to per-
form it.43 It is thus by cultivating “dependency, limitation, self-surrender and
the renunciation of personal and political freedom and sovereign autonomy”44
that one can discharge the obligation of gratitude and find a way to flourish
in the debility of creaturely existence.

How would love enact this difference between God and God’s creatures
while at the same time overcoming the separation that keeps the two apart? In

40  Taqiyy al-Din Ibn Taymiyya, Majmi‘at al-ras@’il al-kubra (Beirut: Dar lhya’ al-Turath
al-‘Arabi, 1392/1972), 1:332.

41 Ibn al-Qayyim al-Jawziyya, Miftah dar al-sa‘ada, ed. ‘Abd al-Rahman Q&’id (Makka: Dar
‘Alam al-Faw@’id, 1432/2011), 2: 854, 1058, 1066; Taqiyy al-Din Ibn Taymiyya, Majmi‘ al-
fatawa, eds. ‘Amir Jazzar and Anwar Baz (al-Mansiira: Dar al-Waf&’, 1419/1998), 10:37.

42 al-Jawziyya, 2:995-96, 1066.

43 See Mustafa, “Supernatural.”

44  Mustafa, “Supernatural.”
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the linguistic philosophy adopted by the traditionalists, as we recall, the term
love does not primarily denote the core of an abstracted universal concept
which then comes to be used tropically with greater imprecision the further
one moves from the core concept. On the contrary, it is the individual and par-
ticular instances of love that possess a reality and relationality which are then
aggregated so that we arrive at a sense of the core abstracted universal which
has no real existence except in our minds.*> Love is such a term that expresses
what is shared between God and creatures and what makes them capable
of loving each other precisely in their difference. Bound together in law and
desire, God and creature nevertheless remain distinct, each lover more fully
themselves in their love of the other. As the law is an expression of love, it also
becomes an inhabitation of difference in sovereign life. Human sovereignty is
realized in its subjection to God’s love. God’s own sovereignty is also realized in
the love and mercy by which God’s self is bound by God’s own love, a love that
God has “inscribed upon” God, as the Qur’an expresses it. The law, then, is the
inhabitation of difference in desire.

But if the difference between divine and human subjectivity is expressed in
human servitude and divine sovereignty, in the difference between God and
creatures, then failure is also a necessary and inescapable aspect of the human
experience of love and servitude. This is not the case for God. For as al-Ghazali
argues in his controversial theodicy, even the seeming imperfections in God’s
acts allow for things more perfect to exist. The world could not be better than it
is, al-Ghazali says, because God, being perfect, necessarily creates the cosmos
in the most perfect way, such that even its imperfections allow for that which
is more perfect to come forth.#6 Ibn Taymiyya’s legal theodicy expresses a simi-
lar optimism. The law, according to Ibn Taymiyya, often brings about superior
benefits by letting go of inferior ones and eliminates greater evils by allowing
ones that are smaller by comparison.#” For Ibn Taymiyya, God’s law procures
the maslaha not just by each and every one of its particular commands but
also because it diminishes the overall scale of evil through the exercise of its
universal moral and coercive power.*® Just as the natural order of things, could
not, for al-Ghazali, be other than it is, so too for Ibn Taymiyya, God’s commands

45  Mustafa, “Ibn Taymiyyah & Wittgenstein on Language.”

46  Eric L. Ormsby, Theodicy in Islamic Thought: The Dispute Over al-Ghazal’s “Best of All
Possible Worlds” (Princeton: Princeton University Press, 1984).

47 Ibn Taymiyya, Majmii, 20:30—-32; 28:75.

48  Ibn Taymiyya, Majmu‘at al-rasa’il, 1:335—36.
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could not enjoin injustice or oppression for, if they did, they would cease to
procure the flourishing that God brings about through the law.#9

For Ibn Taymiyya, this view of divine perfection serves as an argument
against the dialectical theologians for whom ritual law does not serve as an
instance of God’s desire to procure maslaha. Concessions (such as the one
granted to the Prophet on his mi7aj journey) once again become the crux of
the debate because they reveal the different conceptions of divine power and
human debility and failure at play in theological and legal thought. For accord-
ing to the theologians such as al-Ghazali, the rules of ritual law were often
either not amenable to rational explication or were set aside by other rules
that served as dispensations or concessions so that one could no longer say
that the procurement of an aim secured by the original rule was desired by the
law. Al-Ghazalj, for instance, says that ritual laws come with so many excep-
tions and dispensations that any ostensibly purpose these laws might have
served becomes impossible to secure. Al-Ghazali considers the dispensation
allowing a traveler to wipe over their socks as a substitute for washing their
feet in ritual ablutions. Wiping over a barrier that covers parts of one’s body
cannot, in al-Ghazali’s view, bring about actual purification. This is something
only washing can achieve. Therefore, the availability of the dispensation allow-
ing one to substitute washing one’s limb with the act of wiping over it means
that purification cannot have been the aim or maslaha intended by the ritual
laws of purification. The command to wash one’s limbs in ritual ablution there-
fore cannot serve a rational purpose or procure a rational benefit. There is still,
al-Ghazali says, a benefit in dispensations, namely that they prevent people
from becoming utterly lax about their ritual obligations and abandoning them
altogether.50 Al-Ghazali also considers the example of legal dispensations per-
mitting the traveler to shorten and combine their daily prayers and wipe over
their socks as a substitute for washing their feet during ritual ablutions, even if
the travel does not entail hardship. However, the same dispensations have not
been made available for those who might not be travelers but for whom the
ritual obligation of praying on time and washing their limbs in ablutions might
entail hardship.5! This shows, al-Ghazali says, that ritual laws do no uphold a
consistent maslaha such as the alleviation of hardship.

49  Taqiyy al-Din Ibn Taymiyya, Jami‘ al-rasa’il, ed. Muhammad R. Salim (Jedda: Dar al-
Madani,1405/1984), 1:130—31. For al-Ghazali’s view, see Ormsby, Theodicy.

50 Al-Ghazali, al-Mustasfa, 2:320; idem, Shifa’ al-ghalil, 318—29.

51 Al-Ghazali, al-Mustasfa, 2:341, 351.
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For Ibn Taymiyya, by contrast, every area of law upholds the maslaha,
including the rules pertaining to ritual worship and penal law.52 In fact, Ibn
Taymiyya says, the law’s aims of procuring the maslaha of alleviating hard-
ship and facilitating ease are most fully realized in the issuance of legal dis-
pensations of the sort which the dialectical theologians dismiss for serving no
discernible rational maslaha and for being devoid of a ratio. Ibn Taymiyya, in
fact, sees ritual law as the primary arena for the operation of maslaha. Acts
of worship, together with their relevant dispensations, come together to cul-
tivate affective states of loving devotion on the part of legal subjects who are
moved to adore a merciful lawgiver and lord. The hardship accompanying legal
acts is not in itself desired by God.53 It is precisely because dispensations serve
an eminently rational purpose for Ibn Taymiyya that he allows extending the
scope of such dispensations analogically, and rejects many of the strict pre-
conditions which, according to many jurists, had to be met by anyone availing
themselves of a dispensation. The imposition of such preconditions on these
dispensations is not just scripturally unwarranted in Ibn Taymiyya’s view, it
also undermines their raison d’étre: the removal of hardship and the facilitation
of ease. To take one example, Ibn Taymiyya opposes jurists who insist that the
dispensation of wiping over one’s sock rather than washing one’s foot during
a ritual ablution is not available to someone whose foot is not fully covered by
their sock. The purpose of a legal concession, Ibn Taymiyya says, is to remove
hardship and create ease. It would be quite contrary to the spirit and rationale
of a concession to withhold it from travelers and the poor who are compelled
to wear socks that are worn out and torn. This consideration, coupled with the
absence of a specific hadith prohibiting the act of wiping over torn socks suf-
fices, in Ibn Taymiyya’s view, to establish that the legal concession of wiping
over socks extends to torn socks that expose parts of the foot.5*

Ibn Taymiyya thus not only centers ritual law as the primary arena for
the operation of maslaha; he also insists that dispensations overturning the
regular rules of ritual law are the primary expression of God’s loving lordship
and humanity’s grateful servitude. Rejecting the Ash‘ari view that the word
of God is single, indivisible and formless, Ibn Taymiyya insists that parts of
God’s word—those that uphold the maslaha of facilitating ease and removing

52 IbnTaymiyya, Majmu, 8:57; 11:189—90; 14:149; Taqiyy al-Din Ibn Taymiyya, Minhaj al-sunna
al-nabawiyya, ed. Muhammad R. Salim (Riyadh: n.p., 1406/1986), 3:14, 28. Compare
al-Ghazali, al-Mustasfa, 2:341; al-Juwayni, al-Burhan, 2:602—3.

53 Ibn Taymiyya, Majmi', 25:151, 20:89—90, 10:300.

54  Ibn Taymiyya, Majmi', 19:131; 21:101—7, 122—24; Taqiyy al-Din Ibn Taymiyya, al-Fatawa
al-kubra, ed. Muhammad ‘Abd al-Qadir ‘Ata (Beirut: Dar al-Kutub al-Ilmiyya, 1407/1987),
1:319; Mustafa, From God’s Nature, 190.
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hardship—are better than others, a view for which he also finds scriptural sup-
port in the form of the Qur’anic verse that speaks of those who hear God’s
word and follow the best of it.5

Ibn Taymiyya’s account of maslaha is thus very different from that of schol-
ars such as al-Razi and al-Ghazali. To say that Ibn Taymiyya’s views on maslaha
appear to be aligned to the textualist view of welfare commonly identified with
al-Ghazali®6 is to ignore the fact that the purposive contours of Ibn Taymiyya’s
account of maslaha allow him to wield much more change—even in ritual
law—than al-Ghazali is willing to entertain. Ibn Taymiyya’s views on maslaha
also make him do away with many legal rules that he regarded as too onerous, as
we saw in the example of the conditions under which wiping over socks could
substitute for the obligation of washing one’s foot in ritual ablutions. Consider
also Ibn Taymiyya’s controversial verdict allowing a menstruating woman to
circumambulate (fawaf’) the Ka‘ba during her pilgrimage if she fears that wait-
ing for the end of her menstruation would prevent her from journeying back
to her home in safety, a verdict Ibn Taymiyya justifies by reference to the law’s
aim of alleviating hardship.5” Similar to this are the cases of a menstruating
woman who needs to recite the Qur'an or to enter a mosque, both of which
Ibn Taymiyya controversially allows her to do on the grounds that withhold-
ing permission for such acts would be contrary to the maslaha procured by
the law.58 Yet even as he calls for many rules in ritual law to be set aside for the
sake of magslaha, Ibn Taymiyya’s view of maslaha ultimately sees submission to
God’s law as a supreme maslaha without which human flourishing is impos-
sible. Notwithstanding his willingness to suspend the operation of legal rules
that appear to contravene maslaha, Ibn Taymiyya’s understanding of maslaha
has little to offer a theory of maslaha built on a view of human autonomy that
operates independently of divine commands and the law.

5 Conclusion

We are thus brought back to the account of the miraj and its staging of the
extended drama of the Prophet’s repeated appeal to God to reduce the number

55  Ibn Taymiyya, Majmu, 17:1, 29, 32; 16:7; Muhammad Aba al-Husayn al-Basri, Kitab
al-mu‘tamad fi usul al-figh, ed. Muhammad Hamidullah (Damascus: al-Ma‘had al-Tlm1
al-Faransi li-I-Dirasat al-‘Arabiya bi-Dimashq, 1384/1964), 1:427.

56  Sophia Vasalou, Ibn Taymiyya’s Theological Ethics (New York: Oxford University Press,
2016), 210.

57 Ibn Taymiyya, Majmii’, 26:98, 100.

58  Ibn Taymiyya, Majmu’, 26:98.
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of obligatory prayers that his nation had been commanded to perform. One
of the possibilities suggested in the account is that the law is not just what
brings human failure into being by making sinners of those who fail to live
up to its demands, but that it is also the site of the sovereignty of love that
responds to human failure to live up to the law’s demands. This sovereignty
of love is realized in a succession of legal forms: the command, the dispensa-
tion and, finally and ultimately, in the operation of divine mercy. The circu-
itous route of commanding stricter obligations that are set aside in response
to human incapacity thus becomes part of the human flourishing that the law
seeks to procure. This flourishing consists not of human triumph and success,
the values so often pursued in the calculus of maslaha deployed in traditional
usul al-figh. Rather, the realization by humanity of its own failure, debility and
incapacity turns out to be one of the main aims procured and realized through
the successive imposition and suspension of legal commands. Human flour-
ishing, maslaha, is one’s realization of one’s debility and dependence on God.
This knowledge of one’s limitation, incapacity and failure in living up to the
commands of the law is also what allows for a love of the divine to proceed
from creatures towards God. The law is the medium for this exchange of love
between the divine and the human.
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