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Preface

My interest in the Mahdr’s legal methodology started when I was working, in
collaboration with my colleague Gabriel Warburg, on Jafar NumayrT's legal
experiment of reinstating Islamic law in Sudan. For some time I was under
the impression that this experiment was inspired by the Mahdi’s revivalist
and reformist movement in Islam and hence that it was necessary to be well
acquainted with the MahdT’s legal legacy. Quite soon, however, I realized that
the Mahdi’s legal impact was altogether moderate. In the meantime, while
inspecting some of the Mahdi’s documents, my curiosity in his legal methodol-
ogy and doctrine grew to the point that I decided it was definitely worthwhile
embarking on it as an end in itself.

From the time of Muhammad Ahmad'’s manifestation (zuhir) as the Mahdi
until his death (1881-85), the Mahd1 wrote or dictated more than a thou-
sand letters, proclamations (manshir),! legal opinions ( fatwa, jawab), warn-
ings (indhar), visions communicated in colloquies (hadra) with the Prophet
Muhammad, and rulings or decisions (Aukm) on an extremely broad range
of administrative, political, religious, social and legal matters. The docu-
ments were written in lithographic print. Sometime after the Mahdi’s death,
his successor (khalifa), ‘Abdallahi, gave instructions for the publication of
the Mahdr’s documents and papers. This material may be divided into seven
categories: (1) correspondence, (2) religious instructions, (3) mystical experi-
ences, (4) devotions and the Mahdi's prayer manual (al-Ratib), (5) sermons,
(6) sayings (agwal), i.e., traditions, associated with the Mahdi after his death
and (7) formal sessions (majalis) for religious instruction reported after the
Mahdt’s death.?

Over the years several editions of the Mahdi’s documents have appeared,
the last edition, al-Athar al-kamila [Pl-Imam al-Mahdi, consisting of seven
volumes, appeared between 1990 and 1994. The editor of these volumes,
Dr. Muhammad Ibrahim Abu Salim, who also edited some of the earlier edi-
tions, wrote instructive and useful introductions to some of the volumes.
Moreover, each of the documents in the last edition is preceded by a short
summary of the main issues dealt with in the document. The footnotes contain
references to Quranic verses mentioned in the documents, explanations
of legal terms, linguistic issues, political and social events, and references to

1 See e.g, al-Athar al-kamila, 11, 290, 295.
2 For further detail, see O’Fahey, Arabic Literature of Africa, 306ff.; Holt, The Mahdist State,
268ff.
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previous editions. At the end of Volume 7 are indices of names, subjects, legal
terms, hadiths and Quranic verses. Abui Salim’s excellent editing is indis-
pensable for orientation to and a better understanding of the content of the
documents.

This study is based primarily on al-Athar al-kamila, with supplements from
other editions and documents collected from various archives (see bibl.).
Whenever possible the reader is referred to the lithographic versions of docu-
ments of special importance.

This study provides a mixture of English translations, arranged according
to subject matter, of (1) selected passages from the original Arabic documents
and (2) content analysis of other documents. It does not pretend to cover all
the issues discussed in the Mahdi's documents; rather, it attempts to pres-
ent a representative collection of the main issues pertaining to figh, Islamic
legal doctrine. The verbatim translation of passages is intended to provide the
reader with a feeling for the original text and the personal style of the Mahdi
or the Qadi al-Islam. The selected passages also provide typical features of the
documents, their genre and phrasing according to their function—the mode
of seeking a legal opinion (istifia’), followed by the legal opinion, the procla-
mation, the saying or tradition (gawl) attributed to the Mahdi, etc. The con-
tent analysis covers a variety of documents, to the extent permitted by space
limitations.

Certain aspects, pertaining to the structure and style of the documents,
merit special attention. Each of the documents bears a title intended to facili-
tate the reader’s orientation as to the main findings and the conclusions to be
drawn from the text. The translation of the text is preceded by a legal intro-
duction spelling out the main issues relevant to the case being reviewed. The
legal introduction is based on modern collections of Islamic law according
to the schools of law, with special reference to the Hanafi and Maliki schools
due to their unique status in Sudan. The collections contain references to
the medieval treatises of specialists in figh. The collections resorted to in
this study include ‘Abd al-Karim Zaydan, al-Mufassal fi ahkam al-mar'a wa'l-
bayt al-muslim fi *l-shari‘a al-islamiyya (11 vols.); and Muhammad Mustafa
Shalabi, Ahkam al-usra fi °l-islam. Dirasa muqarana bayna figh al-madhahib
al-sunniyya wa’l-madhhab al-ja‘fari wa’l-ganun. The Maliki treatises resorted
to in this study are Aba Bakr Muhammad b. Muhammad Ibn ‘Asim [al-Qaysi]
al-Maliki al-Gharnati, Tuhfat al-hukkam fi nukat al-uqud wa-"l-ahkam, and
Abtu ‘Abd Allah Muhammad b. Ahmad Tllaysh, Fath al-Ali al-malik fi °l-fatwa
‘ala madhhab al-imam Malik (2 vols.). The complementary literature resorted
to in the legal introduction includes entries in the Encyclopaedia of Islam
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and other scholarly literature. The legal introductions to the selected docu-
ments in this study are not an end in themselves; rather, they are meant to
support the legal analysis of the issues discussed in the document under
review.

The annotated English translation and the content analysis of the docu-
ment appear under the title “Document.” The documents display several char-
acteristic features in terms of structure and style. They usually open with an
introductory religious formula: “Praise be to the Lord” and a blessing for the
soul of the Prophet and his family, intended to invoke divine guidance to the
process of dispensing justice, and to confer validity and a binding character on
the MahdT’s decision or proclamation. This is accompanied by phrases indicat-
ing the Mahdi’s modesty and devotion to Allah and his commitment to the
integrity of Islam and the shari‘a. The document then specifies the name and
title of the person to whom the message is addressed and the issues to be dealt
with. Each document is then studied by this author in an attempt to draw con-
clusions within the context of the document being reviewed. An integrative
conclusion relating to all the documents is given at the end of the volume.

The translations of the legal texts of the paragraphs selected for presenta-
tion in this volume attempt to retain as faithfully as possible their original lin-
guistic register, discourse, structure and tone. On occasion, a few departures
from this policy were found necessary to attain clarity and accuracy in formu-
lating the English equivalents for commonly used legal terms typical of the
Mahdr’s style. To facilitate the reader’s orientation, personal names have been
transliterated in a standardized form adopted from literary Arabic usage.

Only Qurianic verses have been cited with their full vocalization includ-
ing case endings and nunnation (tanwin). Otherwise, full vocalization has
been used only in cases where it is required for properly understanding the
meaning, in terms of syntax, of the Arabic text (e.g., shar‘an, gimat al-majrith
saliman, taraknahd laha ihsanan minna ilayha, ahalt buyitihim, wa-ma haqqu
[{mra’in muslimin lahu shay’un yust fihi yabitu laylatayn illa wa-wasiyyatuhu
maktubatun ‘indahu).

Throughout this work, the shar7 terms cited are given in round brackets in
a literary transliteration (except for such terms as wali and wasi) to facilitate
reference to the standard dictionaries and the professional literature. Their
meaning is briefly explained at first occurrence. For a fuller explanation of the
term, the reader is advised to consult the English glossary of Islamic legal terms
pertinent to the documents under study, to be found at the end of this volume.

The English translations reflect my own reading and interpretation of the
original Arabic text. Whenever the Arabic text suggests more than one reading,
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an alternative rendering is provided in the footnotes. Minor additions to the
text, clarifying a legal term or situation, have been inserted in square brackets
in the English translation. Extensive additions are given in a footnote.

The footnotes expatiate on relevant analytical points, on the basis of the
legal and scholarly literature. The footnotes give only abbreviated titles
of the sources quoted; a list of the full titles of the Islamic legal treatises, and
the secondary sources referred to, in alphabetical order of the authors’ names,
appears at the end of this volume. The study concludes with a bibliography,
glossary of Islamic legal terms and a general index.

It is hoped that this study will prove a useful contribution to the literature
relating to the history of Islamic law in the Mahdist state. It is intended for stu-
dents and researchers of Islamic law with special reference to Sudan; it will be
valuable also to Orientalists, Islamologists, Arabists, legal and social historians,
lawyers interested in comparative law, and social scientists.
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Introduction: The Mahdi’s Documents as a Source
of Legal History

Broadly speaking, classical shar7legal methodology (usu! al-figh) has survived
almost intact into modern times. Since the late 19th century, the ulama’ and
non- ulama’ have increasingly worked to update Islamic legal methodology so
that Islamic law might be brought into conformity with contemporary condi-
tions. There have been sporadic attempts to create new legal methodologies.!
But the Sudanese Mahdri’s attempt to formulate a new legal methodology is a
unique phenomenon that does not belong to that trend.

The Mahdi headed a millenarian, revivalist, reformist movement in Islam
in the late 19th century in an attempt to restore the theocracy of the Prophet
Muhammad and the “Righteous Caliphs” (al-khulafa’ al-rashidin) in Medina.
As the “Successor of the Prophet” (khalifat rasul allah) and the “Expected
(muntagar) Mahdi,” with direct communication to the Prophet, the Mahdi was
conceived of by himself and by his adherents as the political head of the state
and its highest religious legal authority (al-marji‘al-a‘la). Moreover, the Mahdi
claimed for himself legitimacy, infallibility and moral authority. By virtue of
these endowments he embodied the executive, legislative and judicial author-
ity of the state. The Mahdi was strongly inspired by Salafi and Stfi ideas under
the influence of revivalist and reformist movements in Arabia and the Maghrib
dating back to the 18th and 1g9th centuries that were associated one way or
another with a tariga (Sufi brotherhood) tradition.

The Mahdi abolished all schools of law (madhahib), thus releasing himself
from the burden of the taqlid—that is, adherence to the figh as consolidated
within each of these schools. He elaborated a unique, though simple and unso-
phisticated, legal methodology, according to which a Prophetic sunna might
abrogate (naskh) a Quranic text. He rejected analogical reasoning (giyas) and
the consensus (ijma“) of the fugah@ as sources of law. Instead, he adopted
inspiration (ilham) from the Prophet and God as a source of law, alongside
the textual sources of the Quran and the sunna. In the event that he could
not find an appropriate legal solution in the textual sources, the Mahdi would
derive law by resorting to inspiration from the Prophet by means of a collo-
quy (hadra). Direct communication with the Prophet practically rendered
the Mahdi an independent legislator with almost unrestricted discretion to

1 Hallaq, Legal Theories, Ch. 6; idem, Shari‘a, 500ff.; Layish, “Islamic law in the Modern World,”
281, 283-84.
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2 INTRODUCTION

interpret the will of God outside the control of the ulama’. Most of the
contemporary ‘ulama’ did not approve of the Mahdi’s legal methodology and
disqualified him from jtihad.

The Mahdi did not leave behind a legal treatise presenting his legal
methodology. However, he left more than a thousand documents: legal opin-
ions (fatwa), decisions or rulings in matters of law (hukm), and procla-
mations (manshur), as well as “sayings” (qawl)—that is, traditions, and
statements made in instructional sessions (majlis) attributed to him after his
death.

Some important contributions have been written on various aspects of the
Mahdr’s legal methodology; but no comprehensive, systematic research on his
legal methodology and doctrine has so far been carried out on the basis of the
entire corpus of the Mahdr’s documents. A seminar paper by Ahmad Ibrahim
Abu Shuk concentrates on the Mahdi’s legal methodology and illustrates its
application on the basis of some of his documents. This important paper
draws attention to the uniqueness of the Mahdi’s legal methodology but does
not pretend to exhaust the subject or the material available on it (see bibl.).

P.M. Holt, the leading authority on the Mahdiyya, conducted extensive
research on the political, religious and social history of the Mahdist state. His
book The Mahdist State in the Sudan, 1881-1898 (see bibl.) is a classic work on
this theme and makes use of all kinds of material produced by the Mahdi,
such as proclamations, letters, legal opinions, rulings, etc. Naturally, issues per-
taining to such institutions as the caliphate (khilafa), holy war (jihad), booty
(ghanima) and alms tax (zakat) involve vital aspects of Islamic law. Holt is
also concerned with the role of the Mahdi as a reformist legislator aiming to
accommodate the shari @ to the changing political and social circumstances,
and in this context he draws attention to the role of the Qur’an and the sunna,
as well as the inspiration conferred upon the Mahdi by the Prophet, as factors
in shaping the Mahdist legislation. However, in his work the legal aspect is sub-
ordinated to the political and social aspects.

Shaked’s work on the biography of the Mahdi written by Isma‘il ‘Abd al-Qadir
al-Kurdufani (see bibl.) concentrates mainly on the Mahdi as a religious man
and the initiator of a fundamentalist movement, from the time of his manifes-
tation until the consolidation of the Mahdist state. Within the context of the
Mahdi as a religio-political leader, but not within the context of legal meth-
odology, such issues as the Mahdr’s infallibility and observation of the Quran
and the sunna come up for discussion. Al-Abbadi, in his al-Anwar (see bibl.),
provides important information, in a rather polemical manner, on the Madhft’s
qualifications for ijtihad, his status as infallible (ma‘siim min al-khata’) legisla-
tor, his direct inspiration (ilham) from the Prophet Muhammad and such other
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issues as the sources of law (usul al-figh), the abrogation (naskh) of textual
sources and the abolition of all schools of law. Valuable data on the tensions
between the Mahdi and the ulama’ on issues pertaining to the shari‘a may
be found in works by Abu Salim (al-Haraka al-fikriyya) and Ibrahim (al-Sira“).
Vital information on the administration of justice and the application of
Islamic penal law (Quranic punishments) may be found in al-Muft1 (Nizam
al-gada’ ) and Mahmud (al-Tgab), respectively (see bibl.).

In this study the Safi doctrine is pursued only to the extent that it served as a
source of inspiration to the Mahdr’s legal methodology. Important research has
been done on pre-modern revivalist movements that may have provided Stfl
inspiration for the Mahdi’s legal methodology (see bibl,, e.g., works by Karrar,
O’Fahey, Radtke, Viker and Voll).

In the course of a continuous holy war (jihad) against the Turco-Egyptian
(and later the Anglo-Egyptian) administration, as well as Sudanese subjects
who refused to acknowledge his mahdiship, the Mahdi issued a variety of
documents pertaining to legal matters in all domains of law. These documents
were issued randomly, under the daily pressure of changing circumstances, for
the practical purpose of settling public and personal disputes. Military com-
manders, emirs and gadis, as well as private citizens, would address the Mahd1
asking for his legal opinion and instructions on how to settle these disputes. In
response, the Mahdi would issue legal opinions, rulings, proclamations, etc. to
guide individuals and the public in general as to his policy on specific matters
that came up. As a result, an enormous amount of legal material originally
written lithographically was accumulated; in later years it was published in
various editions, making these documents accessible for research. However,
as already noted, the Mahdi did not leave behind a treatise in which he clearly
and systematically defined his legal methodology and its sources of inspiration;
nor did he provide guiding principles for the application of his legal method-
ology. Under these circumstances, the only option left to the researcher is to
reconstruct the Mahdi’s legal methodology and doctrine ( figh) on the basis
of the documents themselves. Naturally this procedure has caused occasional
methodological problems in cases where there is more than one possible way
to interpret the text.

The MahdT’s proclamations and legal opinions were tantamount to legisla-
tive acts. Of course, one should bear in mind that their issuance does not in
itself prove that they were actually implemented. Moreover, since this writer
had no access to the records of the shari‘a courts of the period under review?

2 An anonymous reader of this work, who seems to be well informed, reports that “there are
hardly any surviving records from the Mahdist courts, including the records of the Qadi
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he could not assess the extent to which the gadis of the sharia courts handed
down their decisions in accordance with the Mahdi’s legal methodology,
although, as will be demonstrated below, they were required to do so. Hence it
may rightly be claimed that the present study is an attempt to write a legal his-
tory on the basis of legal opinions, proclamations and traditions attributed to
the Mahdi after his death, rather than on the basis of judicial practice,® which
is more likely to reflect reality. The purpose of this study, however, is to recon-
struct the Mahdt’s legal methodology and its impact on traditional figh rather
than its implementation in the judicial practice of gadis and in daily life. In
other words, we are dealing here with an attempt to identify a unique phe-
nomenon in Sudanese legal history on the basis of the Mahdr's documents.
This study is not concerned with the legal history of Sudan beyond the period
of the Mahdi.#

Another methodological problem is the measure of reliability of the
“sayings” (in the sense of “traditions”) and statements issued at “instructional
sessions” related to the Mahdi through intermediaries or transmitters. These
were reported and put in writing only some years after the Mahdi’s death, and
it may well be that they were enlisted in an attempt to gain support for cer-
tain views. Indeed, the information derived from these sources resembles in a
way the genre of the Prophetic hadith—which is by no means a coincidence,
because the Mahdi claimed to be the successor of the Prophet. The credibility
of the intermediaries or transmitters merits a special study, which is beyond
the scope of this study. This writer has treated the information derived from
these sources at face value, though his research presumption was that this kind
of documentation is less reliable than that derived from the documents issued
by the Mahdi during his lifetime.

Keeping in mind the aforementioned reservations, the purpose of this study
is to inspect the MahdT’s corpus of documents as a source of legal history and,

al-Islam or the market police, and the few that do exist are not especially detailed or revealing.
(Either the court records were destroyed at the time of the Anglo-Egyptian conquest in 1898,
for personal or political reasons, or they were lost when the archive was transferred to Cairo
early in the Condominium period. In any case, they are not to be found in Khartoum, London
or Durham and do not seem to be in Cairo).” I am most grateful for this vital information.

3 In spite of the decisive contribution of judicial practice to the elaboration of Islamic law in
the formative period, the body of the figh of the schools of law and the legal theory were
the product of independent legal specialists, such as mufiis and author-jurists. See Hallag,
Shari a, 36ft., 72ff., 176ff.

4 Once the documents of Khalifa ‘Abdallahi become accessible for research it will hopefully
be possible to assess the impact of the MahdT’s legal methodology on the legal system of his
successor. See below, Conclusion, 295, fn. 15.
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more precisely, to reconstruct and analyze, from the standpoint of ortho-
dox shari‘a, the Mahdi’s legal methodology, its sources of inspiration® and
the Mahdr’s legal doctrine according to subject matter. Questions of special
interest are: (1) the extent to which the MahdT’s legislation and reforms were
compatible with conventional figh as consolidated in the schools of law, and
(2) the Mahdr’s legislation as an instrument to promote his political and social
agenda and his policy of public morality.

The Mahd1’s legal methodology will be assessed against the background of a
millenarian, revivalist, reformist movement in Islam headed by a charismatic
religio-political leader in the late 19th century, and strongly inspired by Salafi
and Sufi ideas. The question of the impact of the Mahdi’s legal heritage on
contemporary Sudan is beyond the scope of this study.

5 Layish, “The Mahdi’s Safi Inspiration” (see bibl.) is an integral part of this study.



CHAPTER 1

The Mahdist State

1 Political Establishment

Muhammad Ahmad b. ‘Abdallah (1844-85) headed a millenarian, revivalist,
reformist movement in Islam in the late 19th century, strongly inspired by Salafi
ideas and his Safi background, in an attempt to restore the theocracy of the
Prophet and the “Righteous [Orthodox] Caliphs” (al-khulafa’ al-rashidun). The
idea of Mahdism had manifested itself in Sudan as early as the 17th century.
The Mahdist movement was motivated by eschatological expectations whose
source of inspiration can be traced to Egypt in the 18th and 19th centuries.?
In its initial stages the Mahdiyya had many of the characteristics of a social
and political protest movement. Its main causes were the conquest of Sudan
by Egypt under Muhammad ‘Ali and the annexation of the former sultanate
of Darfur by Egypt in 1874; the replacement, by the Turco-Egyptian regime, of
the indigenous religious functionaries with orthodox ulama’ imported from
Egypt; and the attempts to put an end to the slave trade, contrary to Sudanese
vested interests.

Muhammad Ahmad b. ‘Abdallah of Dongolawi origin was born in Bahr
al-Fil.* He claimed to have been related to the ashraf, descendants of the
Prophet.> He attended khalawat, Quran schools, and studied with local holy

1 On one occasion the Mahdi makes the following statement: “Our time is integrated
(mundarij) in the time of the Messenger of God”; see al-Athar al-kamila, 111, 351. Salafi ideas
led the Mahdi to concentrate on the Qur'an and the Prophetic sunna as the textual sources
of his methodology fully detached from the adherence (ta‘assub) to the schools of law.
See Abu Salim, al-Haraka al-fikriyya, 7577, 79, 86,164—65; Abt Shuk, “Minhajiyyat al-tashr1<”
11, col. i; below, Ch. 2. Although the Mahdi was strongly influenced by Safi ideas he decided
to abolish the Safi orders in an attempt to replace loyalty to the orders with loyalty to his
revivalist movement. For further details, see below, Ch. 1.4.

2 On the Mahdist idea and its connection to the Shi‘a, see Holt, The Mahdist State, 22ff. Cf. Abu
Shuk, “Minhajiyyat al-tashri,” 19, col. i.

3 Holt, The Mahdist State, 19ff.; idem, “al-Mahdiyya,” 1247ff.; Holt & Daly, The History of Sudan,
87f.; Searcy, The Sudanese Mahdist State, 21—24.

4 Al-Athar al-kamila, v, 420.

5 Ibid, 1, 93; ibid., v, 96. The Mahdi instructed that his akl al-bayt, kin—an expression bor-
rowed from the Prophet’s kin—be treated with special care and respect; see ibid., v, 67, 377.
The ashrafin east Sudan were not related to the Mahd's family; see al-Athar al-kamila, 1, 361.

© KONINKLIJKE BRILL NV, LEIDEN, 2016 DOI 10.1163/9789004313996_003



POLITICAL ESTABLISHMENT 7

men and fakis,® religious teachers propagating Islam; he also received religious
education in a state school. Unlike some of his colleagues, he did not proceed
to al-Azhar but preferred a life of asceticism and mystic experiences within the
discipline of a Sufi order. He spent seven years with Shaykh Muhammad Sharif
Nur al-Da’im, the grandson of Shaykh Ahmad al-Tayyib al-Bashir, who had
introduced the Sammaniyya tariga (Sufi order), a branch of the Khalwatiyya,
into Sudan;” he gained a reputation for extreme asceticism and was given jaza,
formal authorization, to teach as a shaykh of the Sammaniyya.® After having
moved to Aba Island, a crisis with his master caused his subsequent expulsion
from the order. Muhammad Ahmad professed allegiance to Shaykh al-Qurashi
wad al-Zayn, a rival head of the Sammaniyya, and when the latter died, his fol-
lowers recognized Muhammad Ahmad as the new leader of the Sammaniyya.®

According to Abt Salim, Muhammad Ahmad read treatises by al-Ghazali
(d. 505/1111), Ibn al-‘Arabi (d. 638/1240), Ibn Idris (d. 1264/1847) and Ahmad
Tayyib al-Bashir (d. 1246/1830). At some point he joined the Tijani order in
Berber. He had a good knowledge of the Qur’an, hadith, tafsir (commentary
on the Qur’an) and figh (legal doctrine). His relations with the various schools
of law were a function of the subject matter.!® The Mahdi never left Sudan and
lacked orientation in issues that faced Islam outside its borders.!! He seems
to have been fully aware of his limited religious and legal education, but he
derived comfort and inspiration from the personal example of the Prophet

6 See Glossary, s.v. fakt.

Holt, “A Sudanese Saint,” 108-15; idem, The Mahdist State, 21, 45-49; O'Fahey, Arabic
Literature of Africa, 304—5; idem, “Sudanese Mahdi,” 268ff,; Trimingham, Islam in
the Sudan, 93-95, 226—27; Karrar, The Sufi Brotherhoods, 43—47. The Mahdi reminds
Muhammad Sharif Nar al-Da’im of his affiliation with the Sammaniyya order and urges
him to join the Mahdiyya on the ground that God had informed his grandfather of the
Mahdr’s manifestation; see al-Athar al-kamila, 1, 420, 423; ibid., v, 285-86.

8 Al-Athar al-kamila, 1, 47ff; ibid., v1, 16, Abii Salim’s introduction (Muhammad Ahmad
used to perform his religious worship in accordance with the litanies {awrad} of the
order); Abu Salim, al-Haraka al-fikriyya, 165; al-Qaddal, al-Mahdi, 37ff., 44ff; Shaked,
The Life of the Sudanese Mahdi, 56—57; Sulayman, Dawr al-azhar, 83; Trimingham, Islam in
the Sudan, 93; O’'Fahey, “The Sudanese Mahdi,” 270.

9 Holt, The Mahdist State, 21, 45-50; idem, “A Sudanese Saint,” 114-15; Trimingham,
Islam in the Sudan, 227; O’Fahey, Enigmatic Saint, 35; idem, “Sudanese Mahdi,” 269—71;
Abu Salim, al-Haraka al-fikriyya, 93—94; Mahmud, al-Iqab, 93ft.; Searcy, The Sudanese
Mahdist State, 24—28.

10  For further details, see below, 27.

11 Aba Salim, al-Haraka al-fikriyya, 79, 83-84, 95-97, 165. Cf. Malik, al-Mugawama, 154;
al-Mahdi, Yasalunaka ‘an al-mahdiyya, 180, 192; O’Fahey, “Sudanese Mahdi,” 274—76;
al-Qaddal, al-Mahd, 53.
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Muhammad. In a letter to Shaykh Muhammad Amin al-Darir, the Mufti of the
eastern Egyptian Sudan,'> whom he regarded as one of the greatest experts
on the sharia among his contemporary ‘ulama’, the Mahdi writes that the
Prophet Muhammad was “neither usuli (an expert in the legal theory of
the sharia) nor nahwi (a philologist); rather, he was an illiterate (ummi)
prophet, but God favored him exclusively for reasons known only to Him."!3
Muhammad Ahmad claimed that sayyid al-wujid, which he identified
with the Prophet,* informed him of his manifestation as the “Expected
(al-muntazar) Mahd1” (1881). The Prophet appointed Muhammad Ahmad as
his successor (khallafani) by seating on his chair in the presence of the four
caliphs, the agtab (Sufi heads)' of the awliya@’ (friends of God),'6 the angels
and al-Khadir, a legendary human being with angelic characteristics.!” He
awarded him his sword and ordered him to emigrate to Jabal Qadir.!® In a tradi-
tion attributed to the Mahdi after his death, it is reported that he was the “Seal
of the Grand Caliphate (khatim al-khilafa al-kubra).’® Following instruction
allegedly derived from the Prophet through colloquies (hadrat), Muhammad
Ahmad b. ‘Abdallah changed his name to Muhammad al-Mahdi b. ‘Abdallah.20
As the “Successor of the Prophet” (khalifat rasul allah)?' and the “Expected
Mahdi” with direct communication to the Prophet, the Mahd1 was conceived
of by himself and by his followers as the political head of the state and its
highest religious legal authority. Moreover, the Mahdi claimed for himself
legitimacy, infallibility and moral authority. Other symbols of authority were
the Mahdt’s seal (khatim), the girding of the Mahdi with the Prophet’s sword
(sayf al-nabi), the mentioning of his name in the Friday sermon (khutba), and
the minting of coins (sikka) with the Mahdrt’s inscriptions on them.?? By vir-
tue of all his capacities the Mahdi controlled the executive, legislative and
judicial authorities in the state. In the first of these capacities he nominated

12 Holt, The Mahdist State, 109.

13 Al-Athar al-kamila, 11,185-86.

14  See Glossary, s.v. sayyid al-wujud.

15 Ibid., s.v. qutb.

16 Ibid., s.v. awliya’.

17 Ibid., s.v. al-Khadir.

18 Al-Athar al-kamila, 1, 336. Cf. ibid., 11, 280; ibid., 1V, 482-84, 491; ibid., v, 457-60 (‘Abd
al-Qadir al-Jilani {d. 561/1166} was also present at the coronation). On the role of al-Khadir
and Gabriel in the coronation, see Holt, The Mahdist State, 139.

19 Al-Athar al-kamila, v11, 156. Cf. Peters, “Legitimation of Power,” 412.

20  Al-Athar al-kamila, 1, 221, fn. 2.

21 Ibid., v, 457ff.

22 Searcy, The Sudanese Mahdist State, 34, 53—54, 57, 59, 62.
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three caliphs—“Abdallahi b. Muhammad (who succeeded the Mahdi after his
death) as Khalifat al-Siddiq (Aba Bakr), ‘Al1 b. Muhammad Hila (‘Alt wad Hila)
as Khalifat al-Faraq (‘Umar), and Muhammad Sharif b. Hamid (the Mahdr's
son-in-law) as Khalifat al-Karrar (‘Al1)—the model of the “Orthodox Caliphs”
serving as a source of inspiration and legitimization.?? The Mahdi proposed
(but to no avail) nominating Muhammad al-Mahdi al-Santsi, the son and suc-
cessor of Muhammad b. ‘All al-Sanusi (the “Grand Sanusi”), as the successor
of the Caliph ‘Uthman (Khalifat Dhi ’]-Nirayn), in an attempt to enlist him in
a jihad against Egypt.2* He also appointed governors, military commanders,
gadis® and the treasurer (amin) of the Public Treasury (bayt al-mal) in charge
of state property and the public welfare of the state. The Mahdr’s proclama-
tions (manshirat), legal opinions, orders, and decisions based on the Qur’an
and the sunna had the force of statutes enforceable in daily practice.26 The
Mahdr’s position as legislator also established and consolidated his position as
the custodian of public morality, the function of which was to bring Sudanese
society within the orbit of the Mahdist state.2”

Exchanging a pledge of allegiance (bay @) with the Mahdi provided acknowl-
edgment and legitimacy of his authority as the head of the state. This practice
is highly inspired by Qur’anic verses. Thus, Q. 60:12 refers to a pledge between
recently converted wives of infidels and the Prophet. According to the tradi-
tion, the pledge took place in Mecca shortly after its conquest by Muhammad
and the new converts joined him in Medina.?8 The verse stipulates that con-
version must be in good faith and Q. 60:10 provides that the converted wives
must undergo a test of credibility to this effect. According to the tradition,
the contract of allegiance included stipulations of both religious and political
nature. The pledge was based on reciprocity: The believers, on the one hand,
undertook to obey the Prophet, perform the commandments of Islam, migrate

23 Al-Athar al-kamila, 1,335, 337. Cf. Holt, The Mahdist State, 107, 113,120; idem, “al-Mahdiyya,”
1249, col. i; Abu Salim, Ta’rikh al-Sudan, 46ff.

24  Al-Athar al-kamila, 1, 334ff.; Holt, “Outside World,” 278—79; idem, The Mahdist State, 107,
13; idem, “al-Mahdiyya,” 1249, col. i; Aba Salim, Ta’rikh al-Sidan, 52; O’Fahey, “Sudanese
Mahdi,” 281; Abu Salim and Viker, “The Man Who Believed in the Mahdi,” 31-32, 48—49;
Viker, Sufi and Scholar, 120, 154—56; Evans-Pritchard, The Sanusi of Cyrenaica, 19—27;
Ziadeh, A Revivalist Movement, 51—65.

25 See below, uff.

26 Khalid, al-Fajr al-kadhib, 21, 293; Mustafa, The Common Law, 39; ‘Ali, Azmat al-islam,
41; Malik, al-Mugawama, 151; Sulayman, Dawr al-azhar, 82; Riyad, Miujaz ta’rikh al-sulta
al-tashriiyya, 16.

27 Holt, The Mahdist State, 21. Cf. Voll, “The Sudanese Mahdi,” 162ff.

28 Rubin, The Qurian, 465-66.
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to Medina and participate in the jihad. The Prophet, on the other hand, under-
took to initiate the converts into the Muslim community and grant them such
rights as protection and partaking in the booty. Moreover, Q. 48:10 provides
that exchanging a pledge of allegiance with the Prophet is in fact exchang-
ing a pledge with Allah implying thereby that the latter has become a party to
the pledge. In this way the divine authority of God and the sanctity entailed
were enlisted to strengthen the Prophet’s authority. Hence, revoking a pledge
exchanged with the Prophet amounted to crime of apostasy.2?

The Mahdi adapted the Qur’anic pledge of allegiance to the Sudanese con-
ditions. When appointing a new governor to a district the Mahdi would autho-
rize him to obtain from the subjects of his jurisdiction a pledge of allegiance
to God, the Prophet Muhammad and the Mahdi himself. The formula of the
pledge consisted of a complex of commitments inspired by Q. 60:12 combined
with the essential principles of the Mahdiyya. Thus the Mahdi gave the gover-
nor of Marakish permission to obtain from the people of the region a baya, the
formula of which is as follows:

We offer through you [the governor] our pledge of allegiance
(baya‘na...‘ald yadika) to God, His Messenger, and the Imam al-Mahd1.
[We undertake to observe the following obligations]: We shall not be
engaged in polytheism nor shall we steal, commit unlawful intercourse,
make up falsehood slander (‘ala an la nushrika bi-llahi shay’an wa-la nas-
riga wa-la nazniya wa-la na’tiya bi-buhtanin naftarihi), disobey (na‘siya)
the Imam al-Mahdi in anything that is holy war and ethical (ma‘af),
or flee from holy war (jihad); [we shall opt] for asceticism in this world
(zuhd al-dunya) and be content with what God offers; and volunteer our-
selves and our property in the cause (fi sabil) of God seeking to please
Him.30

The Mahdi terminates his message to the governor by saying:

Anyone that undertakes to comply with [the terms of ] our pledge of alle-
giance must fulfill his obligation [as a party to the contract] because the
covenant with God is incumbent upon him [and anyone who violates]
the covenant of God is accountable (wa-kull man ya’khudhu bi-bay‘atina

<\ »

29 Landau-Tasseron, “Bay‘a in Pre-Modern Islam,” 5-7, 14-17, 30—31; Tyan, “Bay‘a,” 1113—14. Cf.
Peters, “Legitimation of Power,” 409-11; idem, Jihad, 152.

30  All the elements of the pledge with the exception of holy war and asceticism appear,
with minor changes of style, in Q. 60:12.
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Sfayulzimuhu al-wafa’ biha fa-innaha ‘ahd allah al-ma’khiadh ‘alayhim,
wa-kana ‘ahd allah mas’alan). . . 3!

In his letter to the governor of Fez, the Mahdi warns that anyone violating his
oath will be deemed apostate (murtadd),?? implying thereby that he will be
liable to capital punishment. The people are requested to obey the governor
in the light of Q. 4:59: “Obey God, and obey the messenger and those of you
who are in authority” However, the duty to obey is subject to the qualification
that the governor strictly adheres to the rule of “promoting the good and for-
bidding the wrong” (al-amr bi'l-ma‘raf wa’l-nahy ‘an al-munkar).33

2 The Judiciary and Ifta’

The Turco-Egyptian administration introduced the shar? legal system in
Sudan.3* Although the Maliki school was dominant among the population
in the country (the ShafiTschool being a minority located in Berber, Suakin and
Arrij),35 the courts applied the Hanafi school. Egyptian ulama’ were brought
from Egypt and Sudanese students were trained in al-Azhar and Hejaz. In the
long run the emergence of a class of trained ulama’ threatened the prestige of
the older faki class.36

The Mahdi was the supreme head of the judicial structure. In this capac-
ity he delegated the power of adjudication to his nominated caliphs, provin-
cial governors, military commanders and commissioners.3” The Qadi al-Islam
or Qadi al-Muslimin delegated by the Mahdi, was the most senior position in
the judiciary. The first Qadi al-lslam in the Mahdist state was Ahmad Jubara,
of Syrian origin who had studied at al-Azhar; he was succeeded by Ahmad
‘All. The Qadi al-Islam headed the Supreme Court in Omdurman and regu-
lated the entire judicial system. He appointed wlama’ as nuwwab (qadis),

31 Al-Athar al-kamila, v, 108. Cf. ibid., v, 13; Holt, The Mahdist State, 115, 117; Landau-Tasseron,
“Leadership and Allegiance,” 4; Searcy, The Sudanese Mahdist State, 38-39, 42.

32 Al-Athar al-kamila, v, 419.

33 Ibid, 11, 261-62. Cf. ibid,, 1, 206—7; ibid., 111, 70. For further details on this duty, see below,
doc. 86.

34  Al-Mufti, Nizam al-qada’, 73ff.

35  Abu Salim, Ta’rikh al-Sudan, 29.

36 Holt, The Mahdist State, 22. On the shari‘a courts in Darfur in pre-modern time, see
O’Fahey, “Qadi in Dar Far” On faki, see Glossary, s.v. fakt.

37 Holt, The Mahdist State, 132; Mustafa, The Common Law, 4o0.
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subject to the Mahdi’s approval. Boards composed of several judicial deputies
functioned in various parts of the Mahdist state.38

During the Turco-Egyptian administration the shari@ courts had juris-
diction in matters pertaining to personal status, guardianship of minors,
succession, waqf, civil law, land and criminal law. Toward the end of that
administration the jurisdiction of the shari‘a courts was restricted to matters
of personal status.3? In the Mahdist state, the shari'a courts were precluded
from entertaining (‘adam al-sama°) claims that had been submitted to these
courts during the Turco-Egyptian administration. This preclusion seems to
have been imposed because the Mahdi was not ready as a matter of princi-
ple to recognize the validity of legal proceedings under the Ottoman law, not
even during the transitional period from Turco-Egyptian to Mahdist admin-
istration. Instead, he preferred settling old disputes out of court or replacing
Ottoman law by his own legislation by means of legal opinions (see below),
proclamations, etc. Thus the Mahdi ruled that claims pertaining to blood dis-
putes, criminal acts and financial claims other than debt (dayn), deposition in
trust (amana), orphans’ property (mal al-aytam) and claims pertaining to per-
sonal status of free men—as distinguished from slaves—submitted by people
of northern Sudan until the conquest of El-Obeid (Muharram 1302/1884) were
suspended, that is, could not be litigated in court.*® The period of prescription
in the Mahdist state with regard to landed property (atyan) illegally possessed
was shortened from 15 years (under the Ottoman law) to seven years. Claims
to land titles could not be attended to beyond this period. Claims pertaining to
property other than land could be brought to court starting from the date of
the conquest of Berber (July 1884).4! Hearing a case in the shari'a court could
be delayed on grounds of consultation with the Qadi al-Islam or the Mahdi
himself.42

The gadis of the shari‘a courts were instructed to dispense justice exclu-
sively on the basis of the Qur’an and the sunna (without specifying any par-
ticular collection of fadith) unless new legal regulations were promulgated
by the Mahdi. Thus in one case the Mahdi confirmed the appointment of a

38  Al-Mufty, Nigam al-qada’, 130—33; Holt, The Mahdist State, 22, 131—32. According to Searcy,
the ashraf, too, the Mahdi’s kinsmen, “acted in the capacity of judges, thereby creating a
great deal of confusion.” See Searcy, The Sudanese Mahdist State, 143.

39  Al-Mufti, Nizam al-qgada’, 76.

40  Cf. the proclamation issued by Khalifa ‘Abdallahi; see Manshurat al-Mahdiyya, 203, 206.

41 Al-Mufti, Nizam al-qad@’, 136, 153—54. For further details, see below, docs. 7-8. On the con-
quest of Berber, see Holt, The Mahdist State, 98—99.

42 Al-Mufti, Nizam al-qada’, 164.
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deputy gadi (na’ib) on condition that he adjudicate on the basis of the tex-
tual sources and “follow his [the Mahdi’s] tracks” (yaqgtafi atharahu),*® imply-
ing thereby that the Mahd1’s legal opinions and proclamations were deemed a
supplementary source of law to the textual sources. According to Khalid, most
of the gadis’ decisions were based on the Mahdr’s proclamations; a minority of
the gadis, however, used their personal reasoning (yajtahidun al-ra’y) in their
decisions. In the event of a lacuna in the textual sources most of the gadis
would request a fatwa from the Mahdi or the Qadi al-Islam before handing
down a decision.** The Mahd1’s decisions, based on the textual sources and—
in the event of a lacuna in these sources—on inspiration derived from the
Prophet,*> were embedded in his proclamations and legal opinions and may
be regarded as statutory legislation for all practical purposes.

According to al-Mufti, the Maliki doctrine enjoyed the status of a residuary
law in the Mahdist state. This seems to refer to cases of a lacuna in the textual
sources and the Mahdi’s proclamations and legal opinions. Al-Muft further
claims that the Mahd1 did not interfere in matters of inheritance (fara’id),
wills (wasaya) and manumission of slaves (itq) implying thereby that these
matters were decided exclusively by Maliki law.*6 The Mahd1 did not hesitate
to legislate (sharra‘a) in such matters as worship ( 7?badat) and pecuniary trans-
actions (mu@amalat). Acts of legislation, based on the Mahdi’s personal jjtikad,
are included in his Manshur Qawa‘id al-Ahkam, which according to al-Mufti
was not accomplished during his lifetime.#”

Internal affairs of the tribes were settled by their own shaykhs in accor-
dance with their tribal customary law without interference on the part of the

43 Al-Athar al-kamila, 1v, 205. Cf. Holt, The Mahdist State, 128, 132; al-Rashid, al-Islam
wa-hayatuna al-gada@’iyya, 137. Khalifa ‘Abdallahi too would instruct newly nominated
gadis to hand down their decisions on the basis of the Qur’an, the sunna and the Mahdi’s
proclamations; see ‘Ali, Azmat al-islam, 41; Malik, al-Mugawama, 151; Sulayman, Dawr
al-azhar, 82; Riyad, Mujaz ta’rikh al-sulta al-tashri‘iyya, 16.

44 Al-Athar al-kamila, v11, 249; Khalid, al-Fajr al-kadhib, 293.

45  For further details, see below, 47ff.

46 Al-Mufti, Nizam al-qada’, 135. As will be demonstrated below, in several specific cases the
Mahdi deviated from the Maliki doctrine pertaining to inheritance and wills; see docs.
48, 50.

47  Al-Mufti, Nizam al-gada’, 135-37. Cf. Abu Salim, al-Haraka al-fikriyya, 164. Holt, The
Mahdist State, 132; Khalid, al-Fajr al-kadhib, 21, 293; Mustafa, The Common Law, 39. For
a sample of legislative acts in matters of jihad, women'’s chastity, excessive nuptial gift,
divorce, public morality, wine drinking and use of tobacco, and the penal sanctions
entailed, see al-Mufti, Nizam al-qada’, 135—36. For a detailed analysis of this legislation
according to subject matter, see below, Ch. 3.
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state.*® There is some evidence that the Mahdi resorted to the tribal mecha-
nism of arbitration to solve blood disputes, because these disputes by their
nature might have amounted to a threat to the public order, e.g., in the event of
incessant chain of blood revenge. In a letter to the tribes of Rifa‘a and Juhayna,
the Mahdi informs them that due to blood disputes complicated by theft of
property occurring between them he has commissioned two just arbitrators
(hakaman ‘adlan) to handle the matter. He orders the tribesmen to stop imme-
diately all acts of aggression and warns that anyone declining to comply with
his order will have his property confiscated as booty. To reinforce his determi-
nation, the Mahdi cited Q. 49:9, which ordains:

And if two parties of believers*? fall to fighting, then make peace between
them. And if one party of them doeth wrong to the other, fight ye that
which doeth wrong till it return unto the ordinance (amr) of Allah [i.e.,
complies with the Qur'an]; then, if it return, make peace between them
justly, and act equitably. Lo! Allah loveth the equitable.>°

In other words, the Mahdi applies the tribal customary arbitration (tahkim) as
a mechanism for solving blood disputes on the basis of a precedent set by the
Prophet in Medina (irrespective of its historical context) and sanctioned by a
Qur’anic verse. Unlike tribal procedure, according to which the parties choose
their own arbitrators for settling a dispute,®! it is the Mahdi who nominates the
arbitrators. Blood offenses have to be settled in the shari‘a court in accordance
with detailed rules of evidence and procedure.5? Due to practical consider-
ations the Mahdi prefers here to settle a blood dispute by tribal arbitration
rather than by a shar 7 gadi, but he reserves to himself the option of nominat-
ing the arbitrators in order to secure the shar7 nature of the settlement.
During the Turco-Egyptian administration mufiis were appointed in each of
the mudiriyyas of Sudan. Shakir al-Ghazzi was the Mufti of the Court of Appeal
in Khartoum, Shaykh Ahmad al-Azhari b. Isma‘il was the Mufti and Chief Judge
of western Egyptian Sudan and Shaykh Muhammad Amin al-Darir was the
Mufti of eastern Egyptian Sudan.?® In the Mahdist state the Mahdi established

48  Al-Nur, “Native Courts,” 78.

49  Some maintain that the verse refers to disputes that broke out between Muslims in
Medina belonging to the Aws and Khazraj tribes; see Rubin, The Qurin, 426, fn. 9.

50  Al-Athar al-kamila, 1v, 352—53.

51 Layish, Judean Desert Documents, 43ff., 51 (doc. 1).

52 Peters, Crime, Sff.

53  Holt, The Mahdist State, 107—9; Ibrahim, al-Sira‘, 58.
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himself as the supreme mufi of the state;>* no muftis were appointed though
occasionally fatwas were issued by the Qadi al-Islam.5% Apart from his position
in the judicial system, the latter would issue legal opinions (ifta’) in daily ques-
tions that were addressed to him. However, his position in this capacity was
not of great importance since the Mahd1 himself was profoundly engaged in
ifta’,>% which was one of the vehicles of statutory legislation.

Requests for legal opinions were delivered by gadis, district governors, the
treasurer of Bayt al-Mal57 and military commanders, as well as by individuals
regarding the law applicable in the transitional period from Turco-Egyptian
to Mahdist administration.>® Occasionally, such requests were submitted col-
lectively on issues in which those in charge had some difficulty rendering a
decision.>®

The Mahdi based his legal opinions on the Qur’an and the Prophetic sunna.
Thus in response to a request by gadis for a legal opinion (istifta’), the Mahdi
writes:

May God crown our efforts with success (waffagani wa-iyyakum) regard-
ing the right [way] (sawab) and make me derive [inspiration] from
(wa-ja‘alant mimman ya’khudh ‘an) Allah by means of lights (anwar)
from the sunna and the Quran®® and may He establish on his [the
Mahdr's] behalf the light by means of which it is possible to discern and
distinguish between the truth and the false (al-furgan wa’l-tamyiz bayn
al-haqq wa’l-batil).5!

The Qadi al-Islam, on his part, was inspired by the Mahd1’s proclamations and
legal opinions.? Hence his legal opinions seem to reflect the Mahdr’s legal

54  Al-Mufti, Nizam al-qada’, 193. For a sample of his fatwas, see ibid., 194—96.

55  Forasample of his fatwas, see ibid., 196-98.

56  Abu Salim, al-Ard, 38.

57 See, e.g., Al-Athar al-kamila, 1v, 14, 327, 329, 381

58 See, e.g,, ibid., v, 283-84.

59  See, e.g,ibid, 11, 91-92.

60 On lights from the Qur’an in Safi contest, see Stern, “On Mystical Vision and the Protection
from Sin,” 148 and the reference to Ghazali in fn. 53. On the Mahdi’s preference of the
sunna to the Qur’an, see below, 32.

61  Al-Athar al-kamila, 11, 92. On furgan in the Quran, see e.g., Q. 8:29, 21:48. On the Sifi con-
notation of the text, see Lazarus-Yafeh, Studies in Ghazzali, 288 and the reference there to
al-Ghazzali, Thya’ ‘ulam al-din.

62 See, e.g., Manshurat al-Mahdiyya, 204—7.
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views. No mention is made in the legal opinions of any school of law or legal
treatise.

The themes of the legal opinions include all domains of law, including
such problems as the reunion of families after the fall of Khartoum,3 marry-
ing a free woman alongside concubines®* and the prohibition of marriage on
grounds of fosterage.5°

The style of requests for a legal opinion includes several formulas with
minor variations.

Opening formulas: “What is your decision regarding the subject of...let us
avail ourselves of it (ma al-hukm fiha. .. afidina);%6 “We ask your guidance as
to the right direction to be followed (narjit al-irshad li-tariq al-sadad).5

Concluding formulas: “Sir, please avail us of your response [ fatwa] that will
guide us [in the right way], God will make useful knowledge available to you
and shower on you abundant rain of his kindness (afidna sayyidi al-jawab
murshidan afadaka Allah ‘ilman nafian wa-afada ‘alayka min hawatil birrihi
ghaythan hatilan);%® “We desire, Sir, that you let us know what is the most
appropriate and sound [advice] in God’s eyes ( fa-narim, sayyidi, an tu'limuna
bi’l-aslah wa’l-aslam ‘inda allah).8®

Actually, legal opinions issued by the Mahdi and the Qadi al-Islam are acts
of state legislation; they are binding on those who receive them and must be
applied, unlike legal opinions in traditional Islamic law.”® Thus in one case the
Qadi al-Islam terminates his legal opinion by ruling:

This is what emerges [i.e., the substance of the legal opinion] and its
application should be followed accordingly without overstepping the
boundaries [of the legal opinion] (hadha ma zahara fa-yasir al-‘amal bihi
ka-ma tawaddaha bi-dun tajawuz).™

The Mahdi did not recognize Ottoman statutory legislation. He denied the
legitimacy of a human authority (mulk, amr) to promulgate statutes (dabt

63  Al-Athar al-kamila, 1v, 273-74.

64  Ibid., v, 288.

65 Ibid., v, 303. For further examples, see below, Ch. 3, according to subject matter.

66  Al-Athar al-kamila, 111, 110. Cf. ibid., 111, 130 (afiduna, nafa‘ana allah bi-kum wa-bi-
asrarikum, wa-al-salam); Manshurat al-Mahdiyya, 201-3.

67  Al-Athar al-kamila, 1v, 14.

68  Mansharat al-Mahdiyya, 201-3. Cf. Al-Athar al-kamila, 11, 91-92.

69  Al-Athar al-kamila, v, 288. Cf. ibid., v, 112.

70  Masud, Brinkely and Powers, “Muftis, Fatwas, and Legal Interpretation,” sff.

71 Manshurat al-Mahdiyya, 204—6.



THE ‘ULAMA’ 17

al-gawanin) “contradicting the will of God.” A case in point is the imposition
of unlawful taxes, referring thereby to the jizya (poll tax)—originally intended
for “those who have been given the Scripture” (Q. 9:29)—on Muslims.”? The
Mahdi claimed that “God had invalidated their [Turkish] statutes by the mere
manifestation of His religion (abtala allah hukmahum bi-zuhur dinihi).™ It is
noteworthy in this context that the Mahdi refers to his version of the shari'a
as “the law of the Almighty (ahkam rabb al-‘alamin),’* His messengers and
prophets””>—that is, the law based on the Qur’an and the sunna, to be distin-
guished from the conventional shari‘a based on the figh of the schools of law.
In a proclamation to the entire population the Mahdi writes:

When the Prophet...had me seated on the chair of the Mahdiyya he
ordered me to wage a holy war against the Turks. He said to me: ‘The
Turks are unbelievers (kafirun); moreover, they are the most extremist
people as to unbelief (kufr) and hypocrisy (nifag).... They humiliate
(ihana) the Prophetic Tradition and behave arrogantly (istidaf’) toward
Islam. They produced books [statutory codes] by which they intend to
extinguish the light of God. They entitled these books as codes of statu-
tory law (ganun)....”®

The import of codes from Europe, the promulgation of statutory laws and
the codification of various domains of the shari‘a, such as the Mejelle, were
deemed by the Mahdi a threat to the sharia and Islam, and hence sufficient
grounds to declare the Turks infidels.

3 The Ulama’

The term “ulama’” denotes qualified jurists in shar 7 respect. As noted earlier,
during the Turco-Egyptian administration in Sudan some of the ulama’ were
Sudanese students trained in al-Azhar and Hejaz and other ‘ulama’ originated
from Egypt.”” On the face of it, it is inconceivable that the revival of a theo-
cratic state and the emergence of a reformist movement in Islamic law would

72 Al-Athar al-kamila, 1,180-81, 204; ibid.,, 11, 170. Cf. Peters, “Legitimation of Power,” 415.
73 Al-Athar al-kamila, 111, 162.

74 Ibid., 11, 210.

75  Ibid,, 1,180-81.

76 Ibid., v, 417.

77  See above, 10.
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take place without the ulama’being deeply involved, since the ulama’, by defi-
nition, are the backbone of a theocracy and of the legal system. Their support
was required for the legitimacy of the MahdT's rule and the jihad against the
Turco-Egyptian administration and against those Muslim subjects declining
to acknowledge his mahdiship. Indeed, in the early stages of his manifestation
the Mahdi did everything in his power to integrate the ‘ulama’in all domains of
the state, especially as gadis in the shar7judiciary and as mudarrisin (religious
teachers) in the state’s mosques.”® The Mahdi wooed the ulama’ gently. Thus
he requested the Ansar to treat considerately the senior ulama’ in Khartoum
and especially Shaykh Muhammad al-Amin al-Darir, the Mufti of eastern
Egyptian Sudan, and to return to the latter various kinds of property that had
been taken from him as booty.”® Even after the fall of Khartoum, the Mahdi
instructed the Ansar to treat the ‘ulama’ respectfully, in spite of their coopera-
tion with General Gordon, in an attempt to enlist them to the Mahdiyya.8°
Most of the ulama’, however, did not cooperate with Muhammad Ahmad.
They strongly criticized him for pretending to be the Expected Mahdj, a pre-
tension that challenged the legitimacy of the Ottoman Sultan and his repre-
sentative, the Egyptian Khedive. The mere recognition of Muhammad Ahmad
as a Mahdi was in glaring contradiction to the Islamic duty of obeying the
legitimate sultan and “those in charge of authority” (ali al-amr), and con-
stituted a violation of the oath of allegiance (bay‘a) and the covenant (ahd)
with God. Hence the ‘ulama’ as an Egyptian-oriented class refuted from the
start Muhammad Ahmad’s claim to mahdiship.8! The ulama’ could not recon-
cile Muhammad Ahmad’s mahdiship with their tenets of belief (mutagad).8?
Moreover, they could not tolerate the Mahdr’s deviation from conventional

78  Abu Salim, Ta’rikh al-Sadan, 32.
79  Al-Athar al-kamila, 1v, 262; Holt, The Mahdist State, 109. In another case, a slave girl belong-

=

ing to the wife of “one of the outstanding (khiyar) ‘ulama’” which in addition is “related
to our tribe (lahu luhma fi ‘ashiratina)” had been confiscated by one of the warriors.
The Mahdi requested that the Public Treasury compensate this wife with another slave
girl or her price. The possibility that the Mahdi was anxious to enlist the political sup-
port of the tribe to the cause of the Mahdiyya cannot of course be ruled out. See al-Athar
al-kamila, v, 401.

80  Al-Athar al-kamila, 1v, 198—200.

81 Holt, The Mahdist State, 107ff. (the manifestos of Shakir al-Ghazzi and Ahmad al-Azharib.
Isma‘il); Peters, “Legitimation of Power,” 412ff,, 217ff,, 419; Ibrahim, al-Sira‘, 58 (referring
to the anti-Mahdist manifesto of Ahmad al-Azhari, the Mufti and Chief Judge of western
Egyptian Sudan); Searcy, The Sudanese Mahdist State, 78-79.

82  Al-Athar al-kamila, v, 96.
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Islamic legal methodology and figh, his denial of the schools of law®® and
the ‘ulama’s historic role as the authoritative interpreters of the will of God.
Further, they disqualified Muhammad Ahmad as an alim capable of exercis-
ing ijtihad.3* The ulama’ deemed the denial of the schools and the conven-
tional figh literature a negative innovation (bid‘a, ihdath) and an infringement
of the foundations of Islam.8> During the siege on Khartoum wulama’ opposed
the Mahdi to such an extent that they allegedly rejected General Gordon’s
intention to surrender to the Mahd1.86

Muhammad Ahmad’s reaction to the ‘ulama’s rejection of his mahdiship
was extremely severe, to the point that he excluded them from the elect com-
munity of his followers and stigmatized them as unbelievers. He contended
that his mahdiship rested on evidence (dal@’il) from God: “Either you believe
in it or you are deemed unbelievers.”®” Holt notes that the stigmatization
of the ulama’ as infidels created a dangerous schism among the Sudanese
Muslims.88 The Mahdi proclaimed these ulama’, some of whom were gradu-
ates of al-Azhar, to be venal ulama’ (‘ulama’ al-sw’) and false ‘ulama’ (mugqalla-
dat al-‘ulama’). He accused them of being “slaves of this world” in the sense of
preferring the goodness of this world to that of the Hereafter, referring thereby
to their denial of asceticism.8? In a tradition attributed to the Mahdji, he is
reported to have said:

In our time, the entire judicial practice (‘amal) is based on the Book
of God [i.e., the Quran] Exalted be He and the sunna of our Prophet
Muhammad, God bless him and grant him salvation, regardless of
the legal views [i.e., figh] (gawl) of the mashayikh [i.e., the masters
of the schools], may God be pleased with them.%°

83  Abu Salim, al-Haraka al-fikriyya, 77; Ibrahim, al-Sira‘, 44. Cf. Holt, The Mahdist State,
210, fn. 2.

84  For further details, see below, 49.

85  Abu Shuk, “Minhajiyyat al-tashri 11, 19, col. ii—20, col. ii, 25, col. ii.

86  Al-Athar al-kamila, 111, 215. Abii Salim, however, dismisses this allegation on the grounds
that Gordon does not refer to it in his memoirs. See ibid., fn. 2.

87 Ibid., v, 96; Holt, The Mahdist State, 107.

88 Holt, The Mahdist State, 1071f.

89  Al-Athar al-kamila, Vi, 183-84. Cf. Holt, The Mahdist State, 116; Abii Salim, al-Haraka
al-fikriyya, 50, 168; al-Mahdi, Yasalunaka ‘an al-mahdiyya, 225, Malik, al-Mugawama,
123; al-Qaddal, al-Mahdi, 94—-95; Sulayman, Dawr al-azhar, 83ff.; Goldziher, Muslim
Studies, 267.

90  Al-Athar al-kamila, v11,189.
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In another tradition related to the Mahdj, he is reported to have addressed the
Mubhajiran—i.e., his followers who emigrated to the Mahdist state—and the
Ansar, saying:

Anyone adhering to a school of law (madhhab) or a text (nass) [i.e., a
legal treatise written by an expert in figh] or a master of a school (shaykh)
should abandon his school, his text and his shaykh, [respectively],
because they copied from one another. They distanced themselves from
the light (nir) of the Prophet, God bless him and grant him salvation.
We, [on the other hand,] come forward to revive (li-nuhyiya) the light of
the Prophet, ... Anyone adhering in the past to an [authority of esoteric?]
knowledge (ma‘ifa) should abandon it; if he does not comply he will not
be corrected (yansalih).9!

In a letter to one of his adherents, the Mahdi requests him to ignore compila-
tions (tasanif) written by the ulama’ and apply instead commentary (tafsir)
on the Qurian, the Prophetic hadith and reliable biographies of Muhammad
backed by an uninterrupted chain of authoritative transmitters (al-siyar
al-sahtha al-masnuda).”?> Consequently the Mahdi abolished all the schools
of law (madhahib) and prevented the circulation of their treatises. He more-
over accused the ‘ulama’ of collaborating with the Turco-Egyptian government
for gain.® In a letter to General Gordon in the besieged city of Khartoum, the
Mahdi informs him that the ulama’ al-si’ have chosen him as their imam and
master (ustadh) and that they wish the victory to be on the side of the poly-
theists (mushrikan).%*

The Mahd1’s attacks on the ulama’ culminated in the proclamation of a holy
war (jihad) at the theological level against them. In a tradition attributed to
the Mahdi after his death he is reported to have said that one of the four goals
of jihad was “the holy war against the ulama’ on the issue of the exposition of
truth” (jihad al-‘ulama’ bi-izhar al-haqq), referring thereby to his manifestation
as the Mahdi.% In yet another tradition related to him, the Mahdi is reported
to have launched a war in the full sense of the term against the ‘ulama’

91 Ibid, vi1, 239. A shaykh may denote a master of a Safi order. On the abolition of the Safi
orders, see below, 22.

92 Al-Athar al-kamila, v, 360.

93  Abu Salim, Ta’rikh al-Sudan, 32—33. Cf. Holt, The Mahdist State, 132.

94  Al-Athar al-kamila, 1v, 243.

95  Ibid,, vII, 164 (the other goals of jihad were promoting asceticism {zuhhad} and public
morality {akhlaq}, and elimination of the infidels, the enemies of God).
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The ulama’should be eliminated (yugtalin) by the sword of the Mahdiyya
because of their denial (takdhib) [ of the Mahdiyya] and hypocrisy (nifaq).
Some of the ulama’ rescue themselves by joining us [the Mahdiyya] out
of fear of our sword.%¢

In a letter of 17 June 1885 to the ulama’ of Egypt, the Mahdi urges them to
believe in the unity of God (wahdaniyya), referring thereby to the Mahdiyya,
to fulfill the duties of worship and to adhere (tamassuk) to the Qur'an and the
sunna; he accuses them of cooperating with the Turco-Egyptian ruler by sub-
mitting to statutory laws (gawanin) instead of applying the sharia. He further
accuses them of denying his mahdiship and adopting infidelity (kufr) instead,
of yielding to satanic passion by preferring this world to the Hereafter. He
urges them to repent, return to God, obey the Mahdt’s order and join him in the
jihad against the infidel enemies of God. If they comply, they will be entitled
to a pledge of security (aman) by God, His Messenger and the Mahdi. If, how-
ever, they decline, they will be defeated as the ulama’ opposing the Mahdi in
Sudan were defeated.®? In conclusion, in the words of Abu Salim, the Mahd1
was determined to “eliminate the heritage (turath) of the ulama’.%3

4 The Suafi Background

Most of the revivalist and reformist movements in Arabia and the Maghrib dur-
ing the eighteenth and nineteenth centuries were linked one way or another
with a Safi tradition.?® Hence there seems to be a causal connection between
the Mahdr’s legal reformism and his Stfi background. Acquaintance with the
legal doctrines of the tarigas, who may have shaped the Mahdr's legal thinking,
is therefore indispensable.

The Mahdi was strongly inspired by Sufism, both organizationally and
ideologically. Abai Salim mentions such Safis as Muhyi ’-Din Ibn ‘Arabi
(d. 638/1240), ‘Abd al-Wahhab al-Sha‘rani (d. 973/1565) and Ahmad b. Idris
al-Fasi (d. 1253/1837) as the Mahdi’s sources of inspiration regarding the idea

96 Ibid., v11, 137, 232; Durham, sAD 97/5/6i.

97  Al-Athar al-kamila, v, 246-50. On that occasion the Mahdi informed them of his intention
to conquer Egypt; ibid,, v, 252-53.

98  Abu Salim, al-Haraka al-fikriyya, 164.

99 For 18th century neo-Sufism, see Voll, “Hadith,” 264, 267ff,; idem, “Mizjaji Family,” 87;
O’Fahey, “Tarika,” 248f,; Levtzion and Voll, Eighteenth-Century Renewal and Reform, 8;
al-Qaddal, al-Mahdt, go.
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of the Expected (al-muntagar) Mahdi. Further, he maintains that the Mahdist
state was organized along the patterns laid down by Ibn ‘Arabi, who pre-
sented the Expected Mahdi as the supreme Sufi qutb, head of the hierarchy
of awliya’, and his organization as the ideal state.l°© The Mahdr's attitude
toward the Sufi order as a socio-organizational framework was functional and
utilitarian. He could not afford to tolerate competition from well-organized
and highly motivated Sufl orders firmly anchored in the Sudanese society.
Unlike modern Libya, which emerged out of the Santsi order in an attempt
to derive legitimacy from traditional loyalty,'%! the Mahdist state emerged
out of a millenarian, revivalist, reformist movement, as an alternative to the
Sufl order. Hence, the Mahd1 decided to abolish the Sufi orders, along with
the schools of law, in order to replace loyalty to the orders with loyalty to his
revivalist movement.1°2 In a letter to Muhammad al-Amin al-Darir, the Mufti
of eastern Egyptian Sudan, the Mahdi justifies the abolition of the Safi orders
on the grounds of their shaykhs’ refusal to acknowledge his mahdiship.1°3
Even the Mahdrt’s doctrinal and ideological rapprochement to the Safi tarigas
may have been prompted by political considerations. Thus the very domi-
nant role of Ibn Idris in the vision of the Mahdr’s manifestation could have
been an attempt by the Mahdi to assert superiority over the widespread and
influential Khatmiyya tariga. Similarly, the Mahd1’s offer to place Muhammad
al-Mahdi al-Sanisi in the Mahdist hierarchy by designating him the successor
(khalifa) of ‘Uthman should be interpreted in a political context. Al-Santisi was
expected, in return for the nomination, to support the Mahdr’s cause by waging
a jihad against Egypt.104

Indeed, the Mahdi took every possible measure to bring about the elimina-
tion of the Sufi orders.1%5 Thus on one occasion he instructed the Treasurer of
Bayt al-Mal to exclude the Sufi orders from the allocation of maintenance for
the poor and the blind.1°6 On another occasion he prohibited using such Suft
titles of honor and status in the hierarchy of the orders as shaykh, sayyid and

100 Abua Salim, al-Haraka al-fikriyya, 15, 22 (and the references there to al-Abbadj,
al-Anwar), 50.

101 Viker, Sufi and Scholar, 1. Cf. Layish, Divorce, 17, and the references mentioned in fn. 50.

102  Cf. Searcy, The Sudanese Mahdist State, 123—24, 126. On the social tension caused by the
abolition of the Stfi orders, see Aba Salim, al-Haraka al-fikriyya, 86, 165-66.

103 Al-Athar al-kamila, 111, 319. Cf. ibid., v, 81-82 (the Mahdi invites Muhammad ‘Uthman
al-Mirghani, the founder of the Mighaniyya to submit to the Mahdiyya). On the
Mighaniyya, see Trimingham, The Sufi Orders, 116.

104 Holt, The Mahdist State, 113. See above, 6.

105 Aba Salim, al-Haraka al-fikriyya, 35, 86.

106 Al-Athar al-kamila, 1v, 332.
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faki197 In his letter to Muhammad Sharif Nar al-Da’im, the grandson of Ahmad
al-Tayyib al-Bashir, who had introduced the Sammaniyya order into Sudan, the
Mahdi requests him: “Do not pay attention to the weight of kinship (garaba)
and descent (nasab) because this brings about discord ( fitna).” He reminds
him that most of the prophets and the friends of God (awliya@’) emerged out
of insignificance and lowness rather than power and high standing, and this
applies also to the Prophet and “your Mahd1."108

At the same time the Mahdi adopted and accommodated to his own needs
the Safi organizational networks and their mechanisms for enlisting loyalty
and support.’99 This is hardly surprising since the Mahdi was operating to a
very large extent in his natural environment. As already noted, Muhammad
Ahmad was a Sufi shaykh before his manifestation as the Mahdi, and he mobi-
lized the Sufl networks in Sudan to promote his cause.l' Moreover, in the
beginning the Mahdiyya movement was organized along the patterns of a Safi
tariga in matters pertaining to such hierarchal institutions as naqib and qutb.!
Likewise, he adopted the Sufi version of exchanging a pledge as a means of
initiating the individual into his movement. The link between the shaykh and
his followers is created through a covenant or contract (‘ahd), expressed in the
form of an oath or pledge of allegiance (bay @), whereby the new member is
admitted to the order. This traditional pledge, combined with essential ele-
ments from the Mahdiyya, was practiced by the Mahdi after his manifestation.!2
Indeed, the Mahdi employed a complex array of symbols, ceremonies and ritu-
als borrowed from the Sufi brotherhoods to articulate his political authority
and charisma, and buttress his religious legitimacy.!’® A case in point is the
Mahdt’s use of dhikr and ratib as Sufi rituals.™ It may be justly argued that
the Mahdi succeeded in both liquidating and inheriting the Sufi orders.

107 The prohibition was on the grounds that “none of the prophets, messengers, Companions
or their Successors used the word shaykh as a title of honor or dignity the way the Turks
do”; see al-Athar al-kamila, 111, 76, 77ff.

108 Ibid,, v, 285-86.

109 Cf. Aba Salim, al-Haraka al-fikriyya, 165. Cf. Peters, Jihad, 152.

110 Karrar, The Sufi Brotherhoods, 4.

111 Aba Salim, al-Haraka al-fikriyya, 165.

112 Holt, The Mahdist State, 16 (cites Trimingham, Islam in the Sudan, 205-6, 221); Searcy,
The Sudanese Mahdist State, 38; on the pledge of allegiance, see above, off.

113 Searcy, The Sudanese Mahdist State, 32, 37-38, 40, 50ff., 61, 64, 74, 88.

114 Seee.g., al-Athar al-kamila, 1, 398 (the Mahdi: “Pursue incessantly the dhikr day and night
when walking or riding, when in public or alone”); ibid., 11, 63 (the Mahdi instructs a
tribe recently “converted” to Mahdiyya to the study of the dhikr of God and the ratib);
ibid,, v11, 108 (the Mahdi is reported to have said: “The fortress of the believer stands on



24

THE MAHDIST STATE

Besides adapting of the Safi organizational networks to his political needs,
the Mahdi was strongly inspired by Sufi ideas and concepts.!’> One can very
easily identify in the Mahdi’s documents such Sufi concepts and terminol-
ogy as hadra,1% tariga,"V" zuhd, "8 fagr,'° tawakkul,'?° sabr,'?! fana?? and hubb

allah.'?3 The Mahdi accommodated the Sufi concepts and terms, with which
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116

117

118

119

120

121

122

123

three things: recitation of the Qur’an, invocation of God’s name {dhikr} and attending the
mosque”). Abu Salim maintains that the Mahdi for some time included dhikr in his Ratib;
see al-Athar al-kamila, v1, 10-11 (introduction to the volume). Cf. http://alzbeir.blogspot
.co.il/2009/07/blog-post_6237.html (last accessed in 3 September 2014). See Sviri, The
Sufis, Glossary, s.v. dhikr; Trimingham, The Sufi Orders, Glossary, s.v. dhikr.

Abu Salim, al-Haraka al-fikriyya, 79; Shaked, The Life of the Sudanese Mahdi, 41, 211, 218.
See e.g,, al-Athar al-kamila, 1, 77, fn. 6 (the Prophet in a hadra nabawiyya: “Your shaykh is
the Mahdi”). See Trimingham, The Sufi Orders, Glossary, s.v. hadra. For further details on
hadra, see below, 37.

See e.g., al-Athar al-kamila, 11, 70 (the Mahdi to disciples of a shaykh: “You are the mem-
bers of the path {tariga} and its novices {muridun})”; ibid., 1, 70 (the Mahdi to his adher-
ents: “You are the sons of the tariga”). See Sviri, The Sufis, Glossary, s.v. tariqa; Trimingham,
The Sufi Orders, Glossary, s.v. tariga.

See e.g.,, al-Athar al-kamila, 1, 386-87 (“Renounce the vanities of this world {matalib
al-dunya}”). Cf.ibid., 111, 7 (“The true believers withdraw their support of the Jahili worldly
life, its enjoyment {tamattu}, leisure {raha}, accamulation of property and pursuit of
enrichment”), 368 (“God is committed to subsistence {rizg} and spares believers this
concern”). See Sviri, The Sufis, Glossary, s.v. zuhd; Trimingham, The Sufi Orders, Glossary,
s.v. zuhd.

See e.g., al-Athar al-kamila, v11, 88 (the Mahdi is reported to have said: “Poverty is an
exalted rank {martaba} [toward approaching God]"). See Sviri, The Sufis, Glossary, s.v.
faqr; Trimingham, The Sufi Orders, 50.

See, e.g., al-Athar al-kamila, 11, 84 (the Mahdt: “Trust in God is the treasure of the
believer”); ibid., 111, 70 (“Anyone who joins the Mahdiyya is required to adhere to our
tariga and put his trust in God alone, no one else”). See Sviri, The Sufis, Glossary, s.v. tawak-
kul; Trimingham, The Sufi Orders, Glossary, s.v. tawakkul.

See, e.g., al-Athar al-kamila, 111, 229 (“Patience entails utmost reward” {fa-inna fi ’l-sabr
mazid al-ajr}). See Sviri, The Sufis, Glossary, s.v. sabr.

See, e.g., al-Athar al-kamila, 111, 236 (“In this temporal world, the abode of passing away,
the human being possesses nothing of it except what he earns for the Hereafter” {hadhihi
al-dar al-dunyawiyya dar fana’ wa-ma l’l-‘abd minha illa ma [ilktasaba li-akhiratihi}).
On al-fan@ fi allah, obliteration of self in God, see ibid., 111, 343, 345. Cf. Sviri, The Sufis,
Glossary, s.v. fana’; Trimingham, The Sufi Orders, Glossary, s.v. fana’.

Al-Athar al-kamila, v11, 157 (the Mahdi is reported to have said: “The root {as!} of religion
is the love {mahabba} of God and His Messenger”). Cf. Abu Salim, al-Haraka al-fikriyya,
80; idem, al-Abbadi, s; Sviri, The Sufis, Glossary, s.v. hubb.
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he was well acquainted from his personal experience in the Sammaniyya order,
to the ideological framework of his revivalist movement.?* As will be demon-
strated below, Sufism had a tremendous effect on the formation of the Mahdf’s
legal methodology.12%

124 Cf. Searcy, The Sudanese Mahdist State, 56 (visions and dreams of the Prophet), 67
(the concept of blessing, baraka), 68 (communion with Prophet {hadra} and miracles
{karamat}. The Mahdr’s followers ascribed miracles to him thus placing him as a Safi
shaykh).

125 See below, Ch. 2.6.



CHAPTER 2

The Mahdi’s Legal Methodology

The Mahdi did not leave behind any legal treatise in which he presented his
legal methodology and the principles of its application. He was first and fore-
most a man of action, a charismatic religio-political and military leader rather
than a legal theoretician or scholar. His proclamations, orders, decisions and
legal opinions were issued in the course of incessant efforts to consolidate a
new theocracy in a state of perpetual war, in an attempt to solve a variety of
political, social and economic problems that emerged every now and then in
daily life. As the head of a millenarian, revivalist and reformist movement, the
Mahdi was certainly inspired by some legal principles and doctrines required
for adaptation of the shari‘a to the conditions of his time. However, he did not
take the trouble to formulate these principles and doctrines into a comprehen-
sive, systematic treatise. In what follows an attempt is made to reconstruct the
Mahdr’s legal methodology and its sources of inspiration, on the basis of docu-
ments issued for practical purposes that he left behind.

1 Abolition of the Schools of Law

According to Abu Salim, the most authoritative expert on the Mahdr’s legal her-
itage, the Mahdi acknowledged the historic role of the ulama’as the guardians
of the shari‘a, though this role, in the Mahdi’s view, had exhausted itself. The
‘ulama’’s ijtihadat, by means of which the Mahdi referred to the development
and elaboration of Islamic law through conventional jjtihad on the basis of the
classical theory of Islamic law (usu! al-figh), was adequate in past centuries up
to his generation. In the nineteenth century, however, it was the Mahdr’s con-
viction that the sharia should be accommodated to the needs of the time and
place of his contemporaries. Since the Mahdi deemed himself the highest reli-
gious authority (al-marji‘ al-ala) by virtue of his direct communication with
the Prophet, from whom he received the authentic law, there was no longer any
point in resorting to the ‘ulama’ and their figh. In his capacity as the Expected
Mahdi he deemed himself capable of bringing about the revival of Islam and
restoring it to its position during the life of the Prophet Muhammad.! The fact

1 Aba Salim, al-Haraka al-fikriyya, 167-68, 179.
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that the Mahdi claimed for himself infallibility? undoubtedly qualified him in
his eyes to derive law, independently from the ulama’, from the textual sources
of the Quran and the sunna and—in the event of a lacuna in these sources—
from the inspiration (ilham) received directly from the Prophet Muhammad.?

Abu Salim further maintains that the Mahdi, though well versed in the
Quran and hadith as well as in figh, did not deem himself bound by any partic-
ular school of law (madhhab); rather, his application of a particular doctrine in
any given issue was a function of the subject matter. At the same time Abt Salim
contends that the Mahdi was inclined to apply the ShafiT doctrine in matters
pertaining to worship (ibadat); in matters pertaining to positive law (ahkam)
other than worship—the Maliki doctrine (which, as already noted, enjoyed
the status of a residuary law in the Mahdist state?); and in matters pertain-
ing to theology (tawhid), aggravated punishment (‘ugubat), and denial of the
miracles attributed to the friends of God (karamat al-awliya’)>—the Hanbali
school.® In any case, as will be demonstrated below, in the Mahd1’s rulings in
matters pertaining to positive law arranged according to subject matter, no ref-
erence is made to schools of law or their legal literature even in cases where
a ruling may be identified with a legal doctrine of a particular school of law.
Usually, the Mahd1’s rulings are based explicitly on the textual sources of the
Qur’an and the sunna.

Ibrahim suggests that the Mahdi intended to unite all the schools by means
of the eclectic expedient (ikhtiyar), i.e., combining different legal doctrines
from all the schools.” Ibrahim further contends that the Mahdi’s denial of all
the schools was prompted by the desire to reach a total consensus among
the ulama’ that would unite the people behind his mahdiship; the more so
since the ordinary people of Sudan were not at all aware of the differences
between the schools.® Searcy holds that the Mahdr's opposition to the
schools was framed in terms of pure monotheism (tawhid) as articulated by

See above, 8.

For further discussion of this issue, see below, 36.

See above, 13.

Searcy, The Sudanese Mahdist State, 68.

Abu Salim, al-Haraka al-fikriyya, 83, 164-65. Abu Salim’s findings seem to be based on an
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accumulated impression of the Mahdr's documents; no specific examples of the Mahdr's doc-
trinal inclinations are provided, not even in the marginal notes to the Mahdr's documents.
Cf. al-Mahdj, Yasalunaka ‘an al-mahdiyya, 192.

7 See Glossary, s.v. “takhayyur”” Ibrahim does not provide any instance of using this method in
the MahdT’s ruling, nor did I come across any conscious attempt to use this method in the
MahdT’s rulings pertaining to positive law.

8 Ibrahim, al-Fikr al-sudani, 3.
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Muhammad. Thus in response to a query about the path of the Mahdiyya he
stated: “Our Path is: ‘there is no god, save God and Muhammad is the messenger
of God; and our madhhab is the sunna and Quran.” Searcy further estimates
that, on the purely political level, the schools were banned “in order to project
an image of unity within the Mahdist state and give the Mahdi unchallenged
authority to interpret the Quran and the sunna,” and that the dismantlement
of the schools was “essentially a ritual revocation of the past regime [i.e., the
Turco-Egyptian administration], cloaked in legal garb.”

The Mahdi abolished all schools of law and ignored legal literature and
compilations (tasanif) written by the ‘wulama’ while concentrating on the
Qur’an, the Prophetic hadith and reliable biographies of Muhammad (al-siyar
al-sahiha al-masnuda),'° thus releasing himself from the burden of the taglid,
the adherence to the figh literature as established within each of the schools.!!
In a letter to a certain faqih,'? a teacher propagating Islam, and his tribesmen,
the Mahdi reminds him that he has accepted his repentance after the fagih
had submitted himself to the Mahdiyya and left behind his previous learning
of Islam. The Mahdi further forgives him for not being able to join the Mahdist
state due to his old age and lack of physical capability. In response to the fagih’s
question as to whether

I [the Mahdi] have abrogated (nasakhtu) all the treatises dealing with
legal doctrine ( figh), theology (tawhid) and hadith, with the exception
of the Qur’an, my [response] is that all those treatises that I mentioned,
originate from the mighty Quran. My judicial practice (‘amali) [i.e.,
deriving law] regarding the Quran is based on the solid verse (al-aya
al-muhkama) and the sound hadith (ahadith sahiha). This [i.e., the abro-
gation] includes everything you mentioned with respect to the books
[legal treatises of all schools], especially those pertaining to doctrine
(figh). As to theology (tawhid), it is integrated (mundarif) in the mighty
Qur’an; it is included in its [the Qur’an’s] statement: ‘There is no god save
God [and] Muhammad is the messenger of God.... I am the renovator

9 Searcy, The Sudanese Mahdist State, 125, 145.

10 Al-Athar al-kamila, v, 360. Cf. Shaked, The Life of the Sudanese Mahdi, 59, 216; Abt Salim,
al-Haraka al-fikriyya, 83, 166.

11 Al-Athar al-kamila, 1, 77, fn. 4, 164, 190; ibid., 111, 319—20; ibid., 1v, 485; v, ibid., 367.
Cf. Aba Salim, al-Haraka al-fikriyya, 86; Ibrahim, al-Sira‘, 34; Shaked, The Life of the
Sudanese Mahdi, 59, 219; Peters, “Idjtihad and Taglid,” 133, fn. 4; Schacht, “Taklid,” 630-31;
Malik, al-Mugawama, 151, 153; Sulayman, Dawr al-azhar, 82; Ibrahim, Ta’rikh al-ta‘lim, 332.

12 See Glossary, s.v.
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(mujaddid) of what had been wiped out (indarasa) of the normative legal
practices (sunan) [of the Prophet] and the commentary on the Qur’an
(tafsir) and everything that it includes. .. .13

In a similar vein, it is reported that the Mahdi said in one of his instructional
sessions (majalis), while concentrating on the Qur’an as the primary source of
Islamic law:

Abandon all the books [i.e., the figh of all the schools] (utrukii al-kutub
kullaha) except for the book of God because [these books] create a bar-
rier to the understanding of the meaning of the Qur’an ( fa-innaha hijab
‘an fahm ma‘nahu).*

On another occasion, the Mahdi urges the people of Fez:

Stop pursuing the schools of law and the views pronounced by the
Imams [of these schools] (wa-[an] tatrahit al-‘amal bi'l-madhahib wa-ara’
al-mashayikh).1>

As will be demonstrated below, in actual fact, the Mahdi’s proclamations,
fatwas and judgments may occasionally be compatible with one school or
another; but this seems to be a matter of chance rather than the conscious
adoption of the doctrine of a particular school.’

2 The Qur’an and the Sunna

2.1 The Quran

Verses from the Qur’an are cited frequently in the Mahdi’s documents, quite
often several times in a single document. As a self-proclaimed successor to the
Prophet, the Mahdi felt strongly attached to the Quran, and whenever pos-
sible he identified situations that he experienced in daily practice with situ-
ations that the Prophet had experienced as it transpires in the Quran or in

13 Al-Athar al-kamila, v, 367.

14 Ibid., vi1, 82.

15  Ibid, 1v, 485. Mashayikh may also refer to Safi shaykhs, though not in this context.
See above, 22.

16 See above, 7, 27, and below, 283.
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the reflection of these situations in the hadith literature.'” In other words, we
are dealing here with an attempt to enlist the moral lessons of the Prophet’s
experience to promote the Mahdr’s agenda.!® In this respect it may be rightly
claimed that the history of the Mahdiyya cannot be fully apprehended outside
the context of the Quran!® and the hadith.

According to a tradition attributed to the Mahdi after his death, the Quran
is not only a source of law; it is the genesis of the sharia. This statement is
based on his interpretation of Q. 5:3, which reads: “This day I have perfected
your religion” (al-yawma akmaltu lakum dinakum). According to a tradition,
God pronounced this statement during Muhammad’s last pilgrimage to Mecca,
shortly before he died.2° The Mahdi regards this verse as evidence (dalil) that

The entire [Islamic] positive law (ahkam) is derived from the Quran,?!
rather than figh [as elaborated in the legal doctrines of the schools] or
any other source excluding the sunna of the Prophet Muhammad ... and
this [sunna] had emerged from the illumination (nar) of the Qurian.

The Mahdi further refers to a hadith according to which the Caliph ‘Umar b.
al-Khattab used “to wipe out or burn any book other than the Qur’an out of fear
that [such a book] might modify the Book of God after his [ Umar’s] death.”22
According to Aba Salim, the Mahdi memorized the Qur’an and was strongly
influenced by it, to the extent that it inspired his acts and decisions. He inter-
preted several Qur’anic verses and wrote short treatises (rasa’il) in an attempt
to clarify their meaning.23 The Mahdri’s resort to the Quran was quite often
instrumental; this is certainly so regarding the citation of those verses that

17 Unless a Qur'anic verse is cited verbatim in the Mahdi’s documents it is not always pos-
sible to tell whether the situations that the Prophet experienced are derived by the Mahdi
directly from the Quran or from the hadith literature. As will be demonstrated below,
the Mahdi quite often regards the Quran and the sunna as one indivisible source for
deriving law.

18 See below, e.g,, docs. 11, 22, 48, 82.

19  Cf. Welch, “Al-Kur’an,” 402, col. iiff.

20  Rubin, The Qurian, 9o, fn. 3.

21 The conventional Islamicist scholarship, starting with Joseph Schacht, maintains that the
Qur’an’s contribution as a source of law to the formation of the early Islamic law started
aslate as the dawn of the second century AH. In contrast, Hallaq suggests that the Quran’s
contribution started from the early Meccan period, as early as when Muhammad began
to receive the Revelation; see Hallaq, “Qur’an,” 239ff.

22 Al-Athar al-kamila, v11, 24. Cf. Wensinck, Concordance, v1, 176, col. i.

23 Al-Athar al-kamila, v1, 29 (Abu Salim’s introduction to the volume).
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could provide divine support for his decisions. As already noted, his request
to abandon the literature of the commentary on the Qur’an (¢afsir) was moti-
vated by the fear that this literature might create a barrier to the correct under-
standing of the Qur'an.24

In a letter to one of his followers, the Mahdi explains that the derivation
of positive law (ikhAraj al-ahkam) from the Qur’an is by means of God fearing
(tagwa). In support of this statement the Mahdi cites the following Qur’anic
verses, which underline the importance of God fearing: 2:282; 65:2; 8:29.25 He
seems here to allude to the Qur’an being easily accessible to every observant
Muslim, with no need to resort to sophisticated interpretation. Aba Salim
maintains that the Mahdi’s interpretation of Quranic verses, as manifested in
his documents, was not methodic (manhaji); rather, “its sole purpose was to
gain goals that are compatible with his inclinations and confirm his [prede-
signed] objectives (wa-innama huwa istikhraj al-ghayat allati tuwafiq ittijahahu
wa-tuakkid manhahu)."?6

2.2 The Sunna

The term “sunna” in the Mahdr’s documents denotes the Prophetic sunna as a
source of law.2” The Mahdi does not refer to any specific canonical collection
or otherwise from which he cites the sadiths. Abt Salim has found that a great
many of the fadiths in the Mahdi’s documents were used by preachers (wu“az)
in religious exhortations and that in any case they did not originate from reli-
able collections of hadiths. Moreover, the Mahdi did not care to cite verbatim
the entire narrative (riwaya) of a hadith; rather, quite often he would cite only
a part of the original hadith and proceed by phrasing the rest of it in his own
words, a practice that makes it difficult to distinguish between the original text
of the hadith and the MahdT's additions.?® Abu Salim reports that occasionally
he could not locate a hadith cited in the Mahd1’s documents in any collection

24 See above, 29. Cf. al-Athar al-kamila, v11, 221; ibid., 1, 19 (Abii Salim’s introduction to the
volume).

25  Al-Athar al-kamila, 111, 352. For further details on God fearing as a source for deriving legal
rules, see below, 50.

26 Ibid., v11, 7 (Aba Salim’s introduction to the volume). Cf. ibid., 1, 19 (Aba Salim’s introduc-
tion to the volume).

27  Trimingham maintains that the Mahdi adhered only to the traditions of the Sahaba,
the Companions of the Prophet (Islam in the Sudan, 156). Although the Mahdi refers
to the Sahaba quite often in his documents, this writer did not come across instances
where he relies on traditions, which he explicitly attributes to the Sahaba.

28 See al-Athar al-kamila, 1, 33 (Abii Salim’s introduction to the volume). For an index of the
hadiths as appearing in the Mahdr's documents, see al-Athar al-kamila, v11, 401ff.
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or any other source of hadiths.?® Although the Mahd1 is fully aware of the differ-
ent kinds of traditions in terms of quality and soundness, number of transmit-
ters and nature of the isnad: sahih (sound), hasan (good), da‘if (weak), maqgti
(a tradition going back to a Successor {tabi?}), etc.,3? he does not bother to pro-
vide the chain of transmitters of traditions cited by him; rather, he ascribes the
tradition directly to the Prophet. As Abti Salim has rightly observed, the Mahdi
concentrates on the content (matn) of the hadith rather than on the uninter-
rupted chain of authorities on which a tradition is based (sanad).?! The Mahdi
does not provide any explanation for this omission, but it may well be that this
was common practice among religious functionaries, such as preachers, at the
scene of the MahdT’s activity. The omission of the sanad may as well be a corol-
lary of the Mahdr’s alleged claim to direct communication with the Prophet,
which makes the sanad redundant.

As will be demonstrated below, in the Mahdr’s legal methodology, the sunna
as a source of law may precede the Qur’an, to the extent that a hadith may
abrogate a Qur’anic verse. Naturally, the sunna, more than the Qur’an, pro-
vides an abundance of legal material that can be used to promote the Mahdr’s
legislation. In addition, the Mahdi identifies himself with the Prophet, whom
he claims to succeed. He would say to his followers: “I follow the path of the
messenger of God, God bless him and grant him salvation, my time is inte-
grated into his time and my Companions follow in his Companions’ footsteps.”
(fa-inni ‘ala nahj rasal allah . .. wa-zamani mundarij fi zamanihi wa-ashabt ‘ala
gadam ashabihi).3? Quite often the Mahdi resorts to Prophetic hadiths in an
attempt to provide shar7legitimacy to his decisions in all domains of law and
moralistic guidance to his adherents in such matters as the virtues, asceticism
and withdrawal from this world.33 However, as will be demonstrated below,
in the event of a lacuna in the textual sources of the Quran and the sunna,
the inspiration (ilham) derived from the Prophet becomes a source of law
for the Mahdist legislation. Naturally, this source is closely connected to the
Mahdr’s claim to infallibility, which actually implies that he has almost unlim-
ited discretion to deviate from the textual sources and the positive law as
established by the schools of law on the basis of these sources.3* As will be

29  Al-Athar al-kamila, v11, 401.

30  Ibid, 1,20 (Aba Salim’s introduction to the volume), 141. Cf. Robson, “Hadith,” 24, col. ii—25,
col. ii; Ibrahim, al-Sira‘, 34.

31 See Al-Athar al-kamila, 1,19 (Abi Salim'’s introduction to the volume).

32 See e.g,ibid, 1, 430.

33 Ibid, 1,19 (Aba Salim’s introduction to the volume).

34  Forinstances, see below, 2goff.
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demonstrated below, the Mahd1’s authority as legislator has become so strong,
to the point that traditions attributed to him have become a complementary
source of law in their own right.

In his capacity as successor to the Prophet and reviver of religion, the Mahd1
deems himself authorized to “bring to light the sunan of the prophets and
messengers that have been extinguished” (mughir ma [iJndarasa min sunan
al-anbiya’ wa’l-mursalin).?5 The revival of the Prophetic sunna is required in
order to put an end to the spread of the “negative innovations (bida‘) and to
straying from the right path (dalal), which brought about the destruction of
religion and the rules of the Quran and the sunna.”®® The style and phrasing
of these messages may have been inspired by Sufi literature and ideas promot-
ing renovation (tajdid) in Islam.37 As will be demonstrated below, the followers
of the Mahdi present him as the mujaddid of Islam.38

According to Na“tm Shuqayr, the Mahdi burnt all the treatises on the sunna
and tafsir as well as all “books pertaining to religion and learning” (al-kutub
al-diniyya wa’l-ilmiyya), a phrase that in the context under review seems to
refer to such topics as worship, law and related subjects, though the possibility
that Shuqayr had in mind Islamic “learning” in the widest sense of the term
cannot be ruled out. In any case, he is anxious to note that no books were left
in Sudan save for the Quran and the Mahdi’s devotional manual of invoca-
tions and prayers (ratib), as well as his proclamations (mandashir),3® referring
thereby to innovative legislation.

2.3 Traditions Attributed to the Mahdi

Sayings (agwal) or traditions were attributed to the Mahdi after his death. The
Mahdr’s status as the Prophet’s successor, his direct communication with the
Prophet to the point of deriving inspiration from the latter and his authority
as infallible Imam—all these resulted in elevating the Mahdi’s traditions to
the position of a complementary source to the Prophetic hadith. The Mahdi’s
traditions resemble in content and style Prophetic traditions. The words used
for the transmission of these traditions are derivatives of bashshara, haddatha
and akhbara. The Mahdi’s Ansar are designated Ashab (Companions). These

35  Al-Athar al-kamila, 11, 325; ibid., v, 24 (ihya@’ al-sunna), 102.

36  Ibid., v, 242.

37 For commentary of hadith on tajdid, see, e.g., http://shamela.ws/browse.php/book-8862/
page-342 (last accessed 22 September 2014).

38  See below, 50.

39  Al-Atharal-kamila,v1, 22—23 (Abi Salim’s introduction to the volume referring to Shuqayr,
Ta’rikh al-Sudan, 641).
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http://shamela.ws/browse.php/book-8862/page-342
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traditions are intended for such purposes as strengthening adherence to the
Mahdi by declaring those who deny his mahdiship as infidels, promoting jihad
against his enemies, observing strictly the duty of praying and refraining from
unlawfully taking possession of booty. Quite often angels, prophets, friends of
God (awliya’) and such Sufl figures as ‘Abd al-Qadir al-Jilani (d. 561/1166), the
founder of the Qadiriyya order, were present physically in the circumstances
in which these sayings took place, probably in an attempt to provide additional
support for his traditions.*® The Mahd’s traditions demonstrate his status as a
source of law and as an independent legislator.

2.4 Custom

Custom denotes social, economic and other practices that develop among
people at the “grass roots” level and force the normative system to accommo-
date itself, either by adopting these practices into the figh or by rejecting them
on grounds of incompatibility. Classical Islamic legal theory did not recognize
custom (‘urf, ‘ada) as a source of law. Custom was incorporated into Islamic
law in a variety of ways: by identifying—through expressions in the hadith—
certain practices with the sunna or consensus (ijma°), by resorting to judicial
preference (istihsan) and to secondary sources of law such as fatwas, and by
using legal fictions (héyal). Among later Hanafl jurists there was an increasing
tendency to recognize custom as a source of law, until eventually in the 16th
century it gained something close to formal recognition. Custom was formally
recognized as a source of law in the Mejelle, the Ottoman Civil Code of 1877.#
Custom per se is not a source of law in the Mahd1’s legal methodology. To the
extent that it plays a role in this context it seems to have been embedded in
the traditions attributed to the Mahdi as it had been embedded in the sunna.*?
In any case, the Mahdi refers to custom in purist rather than legal terms: man-
ners and practices that are not compatible with shar7 morality and ethics.*3

2.5 Literal Reading of the Textual Sources

There is ample evidence in the Mahdr’s documents of his inclination to exter-
nal interpretation of the textual sources on the basis of their literal meaning,
in conformity with the Zahiri scholar Ibn Hazm (d. 456/1064). Cases in point
are an interpretation of Q. 5:38, which prescribes amputation of a thief’s hand

40  Al-Athar al-kamila, e.g.,, Vv, 455-60; Trimingham, The Sufi Orders, 14.

41 Libson, “Custom,” 131ff.; idem, Jewish and Islamic Law, 7oft.; idem, “Urf,” 887, col. ii-888,
col. i.

42 Libson, “Custom,” 131f.

43  See below, doc. 89.
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while totally ignoring the preconditions for carrying out the punishment, such
as the object taken away in secrecy (khafa’ or sitr) and minimal value of the
stolen object (nisab), which had been elaborated on by the specialists in figh;**
a literal reading of a will in favor of legal heirs in accordance with Q. 2:180 and
240, although these verses had been abrogated by Q. 4:11-12 and 176;*> and an
interpretation of a hadith equating prohibition of marriage on grounds of fos-
terage with prohibition on grounds of kinship.46

2.6 Abrogation (Naskh)

As noted earlier, in the Mahdi’s legal methodology the Prophetic sunna may
precede the Quran as a source of law. This possibility is sustained by the
Mahdr’s application of naskh, that is, abrogation of one textual source (nass)
by another textual source. This procedure is intended to identify God’s will
in the event of doubt arising from contradictions in the textual sources. The
dominant view among the fugaha’ is that the Quran as well as recurrent
hadiths abrogate solitary hadiths, but not vice versa.*” The Mahdr’s applica-
tion of the naskh procedure seems to vacillate. On various occasions, while
explaining the basic rules of this procedure, he categorically maintains that
a reliable (in terms of transmitters) hadith abrogates a reliable hadith, and a
Qur’anic verse abrogates a Quranic verse.*® On other occasions he maintains
that “Qur’an abrogates Qur'an and hadith abrogates Qur’an.#® The Mahdi jus-
tifies the abrogation of a Qur’anic verse by a hadith on the grounds of public

44 See below, doc. 55. Cf. al-Athar al-kamila, 111, 58 (the Mahdi praises jihad in the cause
of God, “according to the plain [i.e,, literal] {sarih} Quranic verses and the texts of the
Prophetic hadiths”).

45  See below, doc. 50.

46 See below, doc. 14.

47  Although some jurists maintain that recurrent hadiths may abrogate Qur’anic verses, on
the grounds that both texts enjoy the status of mutawatir and hence are equal in sta-
tus, implying thereby that they can repeal each other; see Hallaq, Shari'a, 96—-97; Burton,
“Naskh,” 1009ff,; idem, “Hadith,” 25; Glossary, s.v. hadith mutawatir.

48  See e.g., al-Athar al-kamila, 1, 98, 137 (a sound {sahih} hadith abrogates a weak {daf}
hadith and a sound hadith may abrogate another sound hadith), 338. Cf. Aba Salim,
al-Haraka al-fikriyya, 75-76; Ibrahim, al-Sira', 34. As already noted, although the Mahdi is
fully aware of the different kinds of traditions in terms of quality and soundness, number
of transmitters and nature of the isnad, he does not bother to provide the chain of trans-
mitters of traditions cited by him.

49  Mansharat al-ahkam wa’l-adab, 111, 101; Manshurat al-mahdiyya, 227. Such views may be
found also in reports (riwayat) attributed to the Mahds; see al-Athar al-kamila, v, 96.
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interest (maslaha).>° The abrogation of Qurianic verses by hadith was strongly
condemned by the ulama’, who denied the MahdT’s juristic authority.>!

3 Inspiration (ilham) Derived from the Prophet and from God

According to Eliyahu Stern, ilham (lit. “inspiration”) denotes an intuitive heav-
enly cognizance anchored in certainty—to be distinguished from compre-
hending some certainty intellectually. In theological and mystical literature,
the ilham is strongly affiliated with knowledge vested in prophets and awliya’
(friends of God); but unlike wahy, which is mostly typical of the prophets, the
ilham is not designed to deliver a divine text. Mystics may obtain such cogni-
zance on the strength of ilham and a mystical experience of union with God
(wusul)—which is an advantage compared to the wulama’ who are depen-
dent on scholarly proofs in order to obtain knowledge. It is noteworthy that
al-Ghazali situates ilham among the degrees of intuitive knowledge that is
unobtainable intellectually. In his view, ilham is accessible to friends of God
while wahy is accessible to prophets (who rank higher in terms of virtue than
the friends of God). Anyone capable of purifying his heart to the point that
qualifies him to grasp the light of heavenly knowledge may perhaps reach
the degree of prophecy and thus will bring about the collapse of the barrier
between ilham and wahy.5? Inspiration belongs to esoteric knowledge (ilm
al-batin)—mystical knowledge based on revealed illumination (ma‘arif kash-
fiyya) as distinct from exoteric knowledge (im al-zahir) based on the textual
sources (masadir naqliyya) of the Qur’an and the sunna.53

Occasionally the Mahdi designates inspiration by the term wahy and its
derivatives. He defines wahy as a “transmission of something secret to the

50  See below, 43ff.

51 Al-Athar al-kamila, 11,183. For further details, see below, 471f. This writer, however, did not
come across a single instance where the Mahdi explicitly abrogated a Quranic verse by a
hadith, although the possibility that this was done implicitly cannot be ruled out.

52  Stern, “On Mystical Vision and the Protection from Sin,” 140-42 and the sources men-
tioned in fn. 26, with special reference to Lazarus-Yafeh, Studies in Ghazzali, 304—6. On
ilham and wahy in the Quran, see Macdonald, “Ilham,” 1119—20; Wensinck-[Rippin],
“Wahy,” 53ff. On the distinction among the Safis between wahy and ilham, see Sviri, The
Sufis, 23, fn. 5, 156, fns. 170, 174, 502 (wahy is God’s inspiration to prophets while ilham is
God'’s inspiration to his friends).

53  Abt Shak, “Minhajiyyat al-tashri’” 11, col. i. Cf. Trimingham, The Sufi Orders, Glossary, s.v.

batin, ma‘rifa, zahir.
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heart” (ilga’ amr khafiyy fi *l-qalb). This may occur when citing a divine text,
such as Qurianic verses.>* The Mahdi seems to use the term wahy exclusively
for divine inspiration, while ilham is used for both the Prophet’s and God’s
inspiration.>®

In the Mahdr’s documents, ilaam may be communicated from the Prophet or
God, either directly or by means of the “Angel of Inspiration.” Verbs used to sig-
nify the process of the transmission are: warada,% bashshara®" and akhbara.>8
The word akhbara is used for the transmission of Prophetic traditions.>®
Usually, ilham is transmitted as a message from the Prophet to the Mahdj, in
an attempt to guide him in legal and ethical matters. The transmission may
take place in a colloquy (hadra)®® between the Mahdi and the Prophet dur-
ing which the Mahdi receives a vision (ru’ya nabawiyya)®' or mystical insight
(warid). The vision or insight is transmitted through a dream or in a state of
wakefulness.6? Stern notes that one of the many experiences mentioned in
Sufl literature is a mystical experience described as a lofty vision (often enti-
tled mushahada), which can be accessed neither by the intellect nor by the
senses but rather by the heart (galb) and sometimes is experienced as see-
ing with one’s own eyes. Occasionally this experience resembles a prophetic
vision, especially when angels and God appear in the vision. The heart is often
described as a mirror that if cleansed of all stains of sin and passion can reflect
sublime visions. Some Sufis hold that the awliya’ can achieve a mystical vision
of God.®3 Al-Ghazali maintains that meeting with God is internal vision, which
is stronger than physical vision. Al-Qushayri maintains that believers may see
God in a dream and some achieve a lofty vision of God as clear as seeing Him

54  Al-Athar al-kamila, vi1,146 (Q. 812). Cf. ibid., vi1, 28 (Q. 5:m1), 55 (Q. 16:43), 57 (Q16:68).

55  Cf. Abt Shuk, “Minhajiyyat al-tashrt,” 25, col. i.

56  Al-Athar al-kamila, 111, 285; ibid., 1v, 187 (qad waradat lana hadra nabawiyya). Warada is
a common expression in Safi literature that signifies a mystical experience descending all
of a sadden on a human being. I owe this observation to Eliyahu Stern.

57  Al-Athar al-kamila, 111,141 (wa-qad bashsharani [the Prophet]); ibid., v, 242.

58  Ibid, 11, 230 (khabar nabawr), 274 (akhbarant [the Prophet]).

59  Robson, “Hadith,” 27, col. i.

60  See Glossary, s.v. hadra.

61  Al-Athar al-kamila, 111,184; ibid., 1v, 6. Cf. Kister, ‘Musaylima,” 4, 7, 13ff.

62  Al-Athar al-kamila, 111, 73, 87, 252. See, e.g.,, doc. 76 (the Mahdr’s interpretation of Q. 8:41
is based on a Prophetic message), doc. 79 (a Prophetic message informs the Mahdi of
Gordon'’s forthcoming defeat at Khartoum).

63  Stern, “On Mystical Vision and the Protection from Sin,” 146—49 and the references men-
tioned in the footnotes.
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with one’s own eyes.®* In a commentary on a hadith, the Mahdi maintains with
respect to Paradise in the Hereafter that those who abstain from passions are
entitled “to meet God, see His noble face and enjoy His amazing proximity”
(liga allah wa’l-nazar ila wajhihi al-karim wa’l-tamattu‘ bi-qurbihi al-‘azim).5

Stern has observed that in Islamic literature dreams may serve as a means of
revealing a truth or an authoritative message; almost every aspect of Muslim
life is reflected in dreams and in commentary on dreams. The appearance of
the Prophet Muhammad in a dream testifies to the genuineness of the dream.
Occasionally the dream is tantamount to the miracles (karamat) of mystics in
which the Prophet may appear and instruct the dreamer to perform a specific
act. Besides Muhammad, other people of virtue who have passed away, such as
Jesus, ‘Alj, the Sahaba (the Prophet’s Companions), the forefathers dating back
to the first generations after the Prophet, or well-known mystics, would appear
in a dream. The appearance of an angel in a dream is a most significant vision,
since it is deemed in Islamic tradition to be one of the virtues of the prophets.
Moreover, even God would occasionally appear in a dream. Genuine dreams
are instrumental in guiding people, to uncover concealed secrets, etc.56

Usually, the transmission of an ilham occurs while the Mahdi is in a dream
state.67 There is, however, evidence in his documents of the transmission of an
ilham while the Mahdi is in a state of wakefulness (yagza). Thus in one case,
sayyid al-wujid (viz, the Prophet) tells the Mahdi that there is no doubt what-
soever regarding his mahdiship; he repeats this message three times while the
Mahdi is

in a state of wakefulness, in good health, devoid of legal impediments,
neither in a state of sleep, attraction, intoxication nor insanity; rather,
he is in full possession of his mental faculties (yagzatan fi hal al-sihha
khalin min al-mawani al-shar‘yya la bi-nawm wa-la jadhb wa-la sukr
wa-la junin, bal muttasif bi-sifat al-‘aql).58

64  Ibid., 149-53 and the references mentioned in the footnotes.

65  Al-Athar al-kamila, v, 300-1. Cf. Stern, “On Mystical Vision and the Protection from Sin,’
149, fn. 57 and the sources mentioned there.

66  Ibid., 142—44 and the references mentioned in the footnotes.

67  According to Aba Salim, the hadra is tantamount to a dream; the dreamer may not under-
stand during the dream part of the dream or forget details of what was said or seen dur-
ing the meeting (al-Athar al-kamila, v11, Glossary, s.v. hadra). In other words, only after
the dreamer awakens does he fully apprehend the message delivered to him on the basis
of the details of the dream that he remembers. Cf. Aba Salim, al-Haraka al-fikriyya, 66;
Glossary, s.v. hadra. For a specific case, see below, e.g., 39.

68  Al-Athar al-kamila, 1,137.
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A unique description of an ecstatic experience can be gathered from a hadra
in which the Mahdi receives a personal communication from the Prophet
informing him that God, by means of the Angel of Inspiration, permits him
to have concurrently in his matrimonial possession more than four wives and
restore his triply-divorced wife without resorting to intermediate marriage,
both in contradiction of figh:

69

70

[line 12]...From this Prophetic communication (al-khabar al-nabawr)
I learned that the inspiration that God conferred upon me (yulhimuni
allah) by means of the Angel of Inspiration (malak al-ilham), if the
Messenger of God.. ., had been present [at this very moment] he would
have conducted himself in like manner. [13] And while being preoccu-
pied with this matter [polygamy], I was approached by a sense of seren-
ity, which I heard with the entirety of my body, without a word [14] or a
voice, without secrecy or publicity, without [a sensation of | proximity or
remoteness. I cannot describe the quality of anything thereof. [15] [The
Quranic verse] guided me toward many secrets, ‘and Allah’s is the
Sublime Similitude’ [Q. 16:60], and God shall ascend above anything that
comes to one’s mind. [16] This matter is entrusted to the hands of God....

[17] However, what occurred to me, by means of that inspiration
(ilham) 1 received, is that I became happy [18] and relieved in regard to
the matter with which I was preoccupied [the number of the wives].
Many secrets, whose understanding was unclear, were vouchsafed to me.
[19] Similar to the occurrence of this serenity, I experienced something
resembling it in regard to the appearance of a certain woman, an
announcement of joyous news, which I connected with the naming of a
son and a daughter, which God would bestow upon me from her. I heard
it [viz., the announcement] with my whole body in an inward fashion
(batinan). [21] And all of that was through the power of God and His
grace, not through passion for women.”®

In other words, we are dealing here with inspiration derived from God (through the
Angel of Inspiration) rather than the Prophet, though the latter is the vehicle for trans-
mitting the content of the inspiration. The Mahdi does not disclose the identity of the
“Angel of Inspiration.” Usually, this angel is identified with Gabriel. I owe this clarifica-
tion to Etan Kohlberg. Cf. al-Abbadi, al-Anwar, 233-34. On the appearance of the “angel
of ilham” beside the Prophet, see, e.g., http://www.al-shia.org/html/ara/books/lib-rejal/
mahdi-96/ks2.htm and http://www.akhlagh.net/lib/2/g9/content-2857.html (last accessed
28 October 2014). For further discussion, see below, 40—43.

For the full text of this hadra, its translation and annotation, see Layish, “The MahdT’s
Legal Methodology,” 47—65.
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http://www.al-shia.org/html/ara/books/lib-rejal/mahdi-96/ks2.htm
http://www.akhlagh.net/lib/2/9/content-2857.html
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Occasionally, other participants besides the Prophet are present in Prophetic
colloquies, such as the four Righteous Caliphs, the Mahdr's Ashab, “an angel
descending from heaven with a green crown (ta@j akhdar)” [viz. al-Khadir],” the
Prophet’s Companions Ibn ‘Abbas, Ibn ‘Abd al-Salam and Ibn Mas‘ud, ‘A’isha,
“the Mother of believers,””? angels, awliya’ (friends of God), agtab (“poles,
heads of the hierarchies of awliya’),”® shayatin (devils)”* and such Sufi figures
as ‘Abd al-Qadir al-Jilani (d. 561/1166) and Ibn al-‘Arabi (d. 638/1240).75

In the Mahdr’s documents there is some evidence of administrative deci-
sions handed down on the basis of Prophetic colloquies. Thus in a letter to
Shaykh Muhammad Sharif Nar al-D&im, the grandson of Shaykh Ahmad
al-Tayyib al-Bashir, who had introduced the Sammaniyya order in Sudan, the
Mahdi tells him that after having discussed the crisis between them in sev-
eral colloquies with the Prophet, it has been decided to forgive (‘afw) him and
return to him his property that had been expropriated as booty (taghnim).”
And in a letter to Muhammad Sharif, Khalifat al-Karrar (‘Ali), the Mahd tells
him that he has instructed the Ansar, “on the basis of a Prophetic colloquy”
(haythu annahu hasalat fi dhalika hadra) to return to the people of Bara who
have adhered to the Mahdiyya their property or, if lost, its value.”®

Occasionally the Mahdi requests inspiration directly from God.” On one
occasion he describes a meeting with God that resembles the ecstatic experi-
ence the Mahdi underwent during the colloquy with the Prophet in which he
was advised in matters of polygamy and divorce:

71 Al-Athar al-kamila, v, 448; see Glossary, s.v. al-Khadir.

72 Al-Athar al-kamila, v, 452-53.

73 Ibid., 1, 92—93; ibid., 11, 280.

74  Ibid,, v11, 251. On devils in the Qur'an and exegetical material, and other literature reflect-
ing popular images associated with Safism, see Rippin, “Devil”; idem, “Shaytan,” 408—9.

75  See below, 52ff.

76 ~ Muhammad Sharif rejected Muhmmad Ahmad’s pretension to be the Expected Mahdi
and expelled him from the Sammaniyya order. See Holt, The Mahdist State, 45ff.

77 Al-Athar al-kamila, 11, 242—43.

78  Ibid,, v,165. Cf. ibid., 167 (waradat fihim al-hadra bi-radd hugagihim), 398 (wa-kull dhalika
mimmawarada al-khabar bi-raddihi, referring thereby to expropriated property as booty).

79  Ibid,, 111, 111 (“I seek the help of God...and ask Him to grant me inspiration” {asta‘in
bi-llahi. .. wa-astawhibuhu al-ilham}); ibid., 1v, 194 (“From this Prophetic communica-
tion I learnt that God inspires by means of the ‘Angel of Inspiration’” {fa-min hadha
al-khabar al-nabawr ‘alimtu anna alladht yulhimuni allah bihi bi-wasitat malak al-ilham}).
Cf. Radtke, “Sufism in the 18th Century,” 350.
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Something amazing happened to me with respect to the Mahdiyya. At
midnight I was sitting facing the direction of the Ka‘ba (gibla); I was not
in a state of sleeping, neither light nor heavy. Rather, I was awake in full
consciousness (wa-lastu bi-na’imin nawman khafifan wa-la thaqilan, bal
sahan [sahin]| atamm al-sahwa) when I heard God (al-Haqq), exalted be
He, [greeting me]: ‘Peace upon you! At this very moment I understood
that [the one who was greeting me] was neither an angel nor a mes-
senger (rastil) because I heard him with the entirety of my body with
[resort] neither to a consonant nor a voice; [the greeting approached
me] from nowhere...[The experience] cannot be described secretly
or publicly... This matter pertains to the [manner in which] God and
His messenger bestowed [the position of] the caliphate on the Imam
al-Mahdi. .. while Azrael [the angel of death] was carrying the banner
of light (nair) and the rule (wilaya) of the [Caliph] ‘Uthman. This [proce-
dure of nomination] was required for the sake of the faith (iman) and on
account of the perfect meeting with God. .. .80

There is some evidence that the Mahdi was inspired directly by God in making
decisions in matters pertaining to the regulation of the Mahdist state. Thus in
connection with booty in a jihad war, the Mahdi says: “I was truly inspired by
God” (bi-ma alhamant allah min al-ilham al-sa’ib).8!

Inspiration (ilham) derived from the Prophet and God, either directly or by
means of the “angel of Inspiration,” is the third source of law beside the Qur’an
and the sunna. There is ample evidence to this effect in the Mahdi’s docu-
ments. Thus in one case the Mahdi decides the matter under review “in accor-
dance with the inspiration communicated by the Messenger of God ... [to me]
(bil-ilham alladhi akhbara bihi rasul allah).”8?

In a tradition attributed to the Mahdi after his death, he is reported to have
said:

If two opposing parties appear before a gadi asking him to decide the
matter between them (an yahkuma baynahuma), he should...render
his decision either according to the Qur’an or the sunna of the Prophet,
God bless him and grant him salvation or, if he finds the matter obscure,
let him address us [the Mahdi]—[and it is common knowledge that]

80  Al-Athar al-kamila, 111, 189.

81  Ibid, 1v, 59. Cf. ibid,, 111, 156 (“{God] inspired us” {alhamana}); ibid., v, 13 (“God inspired
all of you” {wa-qad alhama allah jama‘atakumy}).

82  Ibid., 111, 119. For further elaboration of this issue, see below, 48.
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we are inspired by our Lord to follow the right way—and we shall dis-
cuss the matter with him [the gadr after having consulted the Prophet]
and then he [the gadi] will render his decision [accordingly] (wa-in
[(Jltabasa ‘alayhi al-amr fal-yas'alna nahnu rabbuna yulhimuna al-sawab
fa-nukallimhu bihi thumma yahkumu).83

In other words, since the textual sources of the Qur’an and the sunna do not
provide a solution in the case under review, the Mahdi, who is guided by
God to follow the right way, seeks advice or inspiration from God and the
Prophet as to the right solution in order to confer it on the gadi. Judging by
the results, this procedure implies practically that the Mahdi uses, under the
guise of inspiration from the Prophet or God, his own discretion to solve a
given problem regardless of the textual sources.8* The enlistment of a divine or
Prophetic sanction confers upon the Mahdi a degree of discretion wider than
that allowed by analogical reasoning. The legal norm established by the Mahdi
on the basis of an inspiration derived from God or the Prophet is supposed to
be final, irrevocable and infallible (ma‘sum min al-khata’).8> The Mahdi derives
his legitimacy from his claim to be recognized as heir (warith) to, and a succes-
sor of, the Prophet (khalifat rasul allah),8¢ and as the “Expected Mahdi,” and
from his ability to receive divine guidance and to communicate directly with
the Prophet by means of colloquies.8”

Moreover, the enlistment of divine guidance and Prophetic colloquies was
apparently meant to place the Mahdi outside the control of the ulama’. In
other words, the rule established by means of inspiration derived from God
and the Prophet was not subject to the consensus (ijma‘) of the specialists in
figh, as required in the classical theory of Islamic law.88 In a way, this situation
resembles the competition, dating back to the formative period of Islamic law,
between ahl al-ra’y, who emphasized legal reasoning as a method for deriving
positive law, and ahl al-hadith, who mobilized the Prophet’s authority by means

83 Al-Athar al-kamila, v11, 249.

84  Aswill be demonstrated below, the Mahdi’s decisions based explicitly on inspiration from
God and the Prophet would occasionally result in deviation not only from figh but also
from the textual sources of the Qur’an and the sunna. See below, e.g., docs. 17, 20, 42; 290ff.

85  Cf. Radtke, “Sufism in the 18th Century,” 359.

86 Cf. Kister, “Musaylima,” 13; Goldziher, Muslim Studies, 266. For a description of the MahdT's
coronation as a caliph, see al-Athar al-kamila, 1v, 491; ibid., v, 448.

87 See, e.g, al-Athar al-kamila, 1v, 442 (atatna al-wasiyya min al-hadra); ibid., v, 449ff. (hadra
nabawiyya).

sen

88 See Bernard, “Idjma‘,” 1023—26.
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of hadiths attributed to him in order to impose their views in legal disputes
between fugaha’8® Furthermore, it may be rightly claimed that ilham ranks
even higher than fadith, since, unlike the hadith, it is impossible to doubt its
authenticity by means of the procedure of al-jarh wa’l-ta‘dil, that is, by dispar-
aging a transmitter of hadiths and declaring him to be untrustworthy.%°

4 Auxiliary Sources of Law: Public Interest (maslaha), Necessity
(darura)

Maslaha, public interest, is the product of istislah, an extension of analogical
reasoning (géyas), a mechanism for deriving law by determining the method
of suitability (munasaba) with a view to identifying the “efficient cause”
(Ula, ratio legis). However, unlike the ordinary giyas, which seeks to identify
the attribute that is common to both the new case for which a new ruling is
required and the original case in the textual sources, the maslaha is not sus-
tained by textual evidence though it must be in harmony with the spirit of the
law derived from the text.%!

The term maslaha, and its derivatives in a variety of combinations, appears
quite often in the Mahdi’s documents. The term has a very broad connotation,
such as religious or public welfare or interest and raison détat; it is meant to
promote and justify a utilitarian approach in all spheres of society and state.
Broadly speaking, the term lacks a legal dimension in its strict technical sense.
Thus in one case the Mahdi instructs the Ansar to comply with his proclama-
tion and to do their utmost to promote anything that is in the interest of reli-
gion (min kull ma fihi maslaha [i’-din). In another case he instructs the people
to obey his agent recently appointed to their region “having regard to the wel-
fare of religion” (bi-hasab al-maslaha al-diniyya). By the same token, the Mahdi
instructs the caliphs and the governors to allocate the booty to the warriors of

Jjihad having regard to their welfare (maslaha).%?

There are, however, occasional instances in the Mahdi’s documents of the
application of the term maslaha in a legal context in a manner approaching
the status of an auxiliary source for deriving law, though with the implicit pro-
viso that it does not contradict the textual sources of the Qur’an and the sunna.

89 Schacht, “Ahl al-hadith,” 258—-59; Coulson, History, 52, 56, 61. Cf. ahl al-sunna in Aba Salim,
al-Haraka al-fikriyya, 164.

90 Robson, “al-Djarh wa’l-Ta‘dil,” 462. I owe this observation to Etan Kohlberg.

91 Hallaq, Legal Theories, 8384, 88ff., n1off.; Opwis, “Maslaha,” 210-11.

92 Al-Athar al-kamila, 111,193, 200, and ibid., 1v, 362, respectively.
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In one case, in order to justify the expropriation of the property of well-to-do
people in favor of Bayt al-Mal on the grounds of public interest, the Mahdi
argues that the procedure of abrogation in the event of contradictory textual
sources should be guided by maslaha:

[Quranic] verses were abrogated (funsakh) [already] during the time of
the Prophet...on account of the people’s welfare (‘ala hasab masalih
al-khalg). By the same token, hadiths may abrogate each other [today] on
account of public welfare.

The public interest (masalih) today requires that all this property be
attached to [i.e., expropriated by] Bayt al-Mal because the latter has nei-
ther the necessary resources for its maintenance nor [the means] for
launching a jihad war.93

In a case pertaining to booty consisting of military equipment in Kassala
claimed by Bayt al-Mal, the Mahdi warns the people against laying hands on
booty “in a manner that does not please God and His Messenger” (bi-wajh la
yurdt allah wa-rasulahu), referring thereby to contravention of the Qur'an and
the sunna. This phrase, which is repeated, with minor variations, on several
occasions, seems to be valid also with respect to the application of public inter-
est as an auxiliary source of law. The aforementioned proviso that the textual
sources not be contradicted seems to guide the Mahdi when declaring his
intention to “compile [that is, legislate] what the interest of religion requires
(nuharrir bi-ma taqgtadihi maslahat al-din).** In a case pertaining to granting
a pledge of security (aman) to people, their children and property, the Mahdi
instructs the local governor to handle the matter in accordance with “the inter-
est of religion [as represented by the Mahdiyya]” (maslaha diniyya) in a man-
ner that “pleases God, His Messenger and me.” In other words, the maslaha
should be in conformity with the textual sources as well as with the Mahdr’s
legislation as a supplementary source of law, probably by virtue of his com-
munication with the Prophet. Again, he undertakes “to formulate the law in
accordance with what the interest of religion requires.”® In other words, the
public interest approaches a conception that is close to an auxiliary source of
law, with the aforementioned proviso that it does not contradict the textual
sources.

93  Ibid. 1v, 417.
94  Ibid. v, 36. Cf. ibid., v, 42.
95  Ibid, v, 75.
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Needless to say, on the basis of these isolated instances and in the absence
of a clear definition of public interest as a source of law in the Mahdi’s docu-
ments, this analysis should be treated with due caution. It seems that we are
dealing here with the application of an unsophisticated concept of maslaha in
the Mahdr’s documents unconnected in any way to the mechanism of deriving
law by means of analogical reasoning (giyas), which is totally ignored by the
Mahdi.

Avoiding harm (darar) is a variant of maslaha in the sense that the law is
assumed to prohibit and avoid that which is harmful to the public interest.96
In one case the Mahdi instructs the Emir of Berber, Muhammad al-Khayr ‘Abd
Allah Khuajal, to take care of the necessities of the jihad warriors (mujahidin)
so as to keep them safe from harm (bi-hala la yahsul lahum biha darar). He
leaves the emir full discretion to handle the matter while taking into account
the welfare of religion, i.e., the Mahdist state ( fa-ma taraw fihi maslahat al-din
[¢] fal@). In another case the Mahdi instructs the commander of the Jihadiyya,
soldiers of slave origin, to allocate money to the Ansar in order to keep them
out of harm’s way (izalat darar).9”

Necessity (darura) is a legal principle that renders permissible something
that under normal circumstances is prohibited under the shari'a in an attempt
to avoid harm.%8 In the Mahdi’s documents it usually conveys a general notion
of public interest outside of a legal context. Thus in one case, the Mahdi
rules that the function of appointing gardeners should be the responsibil-
ity of Bayt al-Mal because “this is a matter of public interest for the Muslims
(masalih l’l-muslimin) and serves their welfare and necessities (darariyyat).”¥®
In a few instances, however, it seems that necessity has the full connotation
of a legal principle. The Mahdi combines this principle with the last part of
Q. 5:3: “Whoso is forced by hunger ( fa-mani [u]dturra fi makhmasatin) [to eat
forbidden specified sorts of food...].” In the interpretation of this verse, as
attributed to the Mahdi, he maintains:

The exceptional eight sorts of food mentioned previously in the verse are
lawfully permitted on the grounds of necessity (tahillu li'l-darara) and he
[the believer] may provide himself (yatazawwad) with these [prohibited
sorts of food] until he manages to dispense with them (ila an yastaghniya

96 Hallaq, Legal Theories, 89.

97  Al-Athar al-kamila, v, 2 and 30, respectively.

98  Hallaq, Legal Theories, 89—9o; ibid., Sharta, 427, 447.

99  Al-Athar al-kamila, 1v, 253. Cf. ibid., 1v, 49 (inkashafa lahu siw’ dariira), 109 (hadha ma da‘at
al-darara li-bayanihi).
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‘anhunna [sic]) [that is, he may not eat these prohibited sorts of food
more than necessary for his own survival].190

It is noteworthy that al-Hasan b. Sa‘d al-‘Abbadi (d. 1907), the defender of the
Mahdi against the ‘ulama’who disqualify the Mahdi as mujtahid, deems neces-
sity (darura) to be an auxiliary source for jjtihad.'°' In a letter to ‘Abd al-Rahman
al-Najumi, Hamdan Aba ‘Anja (the commander of the Jihadiyya) and their
followers, the Mahdi permits (ja’iz) the warriors various kinds of foodstuff
selected on the grounds of necessity (darira) for consumption but not for
accumulating, storing or enrichment (tamwil), that is, making a profit. He per-
mits the slaughtering of cattle, which may be used as a “source of becoming
wealthy” ( fa-innaha mutamawwila), for consumption only in circumstances
of necessity (li-luzam al-darura). The Mahdi refers in this connection to the
practice of making food permissible adopted by the Prophet’s Ashab.102

The Mahdi refers quite often to the term yusr, “ease,” and its derivatives.
He cites Q. 94:5-6: “Lo! With hardship (‘usr) goeth ease.”°3 He also cites tradi-
tions dealing with easiness. Thus the Mahdi is quoted as having said in one
of his proclamations: “Make easy rather than make difficult... (yassiri wa-la
tu‘assirit)."1%* Broadly speaking, the Mahdi uses the term to denote a norma-
tive way of life, such as abandoning the vanities of this world and preparing
for the Hereafter.'%5 Occasionally, it seems that the term yusr in the Mahdr's
documents serves as a variant of maslaha, public interest. Thus in a mes-
sage to the Ansar, the Mahdi informs them of having forgiven (‘afw) a certain
woman, her husband, brothers, sisters and other blood relatives for probably
failing to adhere to his mahdiship from the very moment of his manifestation
due to special circumstances (her father was imprisoned by the Turks). He
requests his followers not to commit any aggression against the body and prop-
erty of these relatives and urges them to submit to a sound (sahih) tradition
the opening passage of which is: “Make it easy and do not make it difficult”
(vassiri wa-la tu‘assirz).'%6 In other words, the Mahdi hands down a decision
having regard to the welfare of people.

100 Ibid, vi11, 24. Cf. Hallaq, Legal Theories, 110; Rubin, The Qurian, 9o, fn. 3.

101 Al-‘Abbadji, al-Anwar, 233. For further details, see below, 47ff.

102 Al-Athar al-kamila, 111, 135-36.

103 Ibid, 1, 414; ibid,, 111, 1; ibid., v, 381.

104 Ibid.,, v11, 107. Cf. Wensinck, Concordance, v11, 365, col. i.

105 Al-Athar al-kamila, 1v, 365.

106  Ibid., 1v, 462. For references to the hadith, see, e.g., Wensinck, Concordance, 1v, 210, col. ii.
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5 The Mahdi's Version of Ijtihad

Iitihad (lit. “exertion [of mental energy]”) in the classical theory of Islamic law
(usul al-figh) denotes the use, in a case for which there is no legal rule in the
textual sources, of individual reasoning in an attempt to reveal God’s will by
means of an opinion or a rule of law by applying analogy to the Quran and
the Prophetic sunna. The jjtihad results in a tentative conclusion termed zann
(conjecture) pending approval by the consensus.107

The term ijtihad and its derivatives are used quite often in the Mahdr's
documents. Usually it signifies “exertion” without any legal connotation. Thus,
a believer should “exert himself in doing good deeds (al-[{] tihad fi ’l-a‘mal
al-salihat), or “exertion for the cause of reviving the religion of God” (al-[{] jtihad
ala ihya’ din allah).\°8 Even with respect to the gadi, the term ijtihad should be
understood in its literal sense. Thus it is reported that the Mahdi said in one of
his instructional sessions (thereby citing from a hadith):

If a judge [gadi] worships God faithfully while handing down his deci-
sion, even if he is wrong, he [still] deserves a reward and recompense; if
he strives hard and his decision turns out to be correct, he is entitled to
a double reward (al-hakim idha akhlasa fi hukmihi ma‘a rabbihi wa-law
akhta’afa-lahuajrwa-thawabwa-in [ (] jtahadawa-asabafa-lahu ajrani).}0°

Unlike in conventional jjtihad, in the Mahdr's legal methodology the term
ijtihad does not signify deriving new legal rules by way of a systematic analogy
(giyas) from the textual sources of the Qur'an and the sunna, and by resorting
to the consensus (§ma°‘) of the ulama’ for approval, the latter two sources of
law, analogy and consensus, being totally ignored by the Mahdi. In the event
of a lacuna in the textual sources the Mahdi, after having exhausted the con-
ventional avenues of interpretation of the sources and the technique of abro-
gation (naskh), would allegedly resort to inspiration (ilham) from the Prophet
and God. Moreover, as noted above, inspiration from the Prophet and God
may indicate occasionally the Mahdr’s legal discretion totally independent
of the textual sources of the Qur’an and the sunna. The Mahdi strongly denied
the ulama’s allegations that he reserved for himself the right of jtihad. He
argued that had his critics believed in his mahdiship they would not have

107 Hallaq, Legal Theories, n7—21.; idem, Shari'a, 49-50, no-11; Schacht and MacDonald,
“Idjtihad,” 1026—27; Coulson, History, 76—8o.

108  Al-Athar al-kamila, 11, 6 and 13, respectively.

109 Ibid, Vi1, 129. For references to the hadith, see, e.g., Wensinck, Concordance, 1, 390, col. i.
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accused him of being a mujtahid.''° The following case illustrates the circum-
stances and the legislative procedure of deriving a new rule by means of inspi-
ration from the Prophet. The Mahdi was asked to issue a decision in a matter
pertaining to khAul‘ divorce, that is, divorce in return for compensation to the
divorcing husband. The issue at stake was whether such a divorce should be
counted as one of the three repudiations after which an intermediate marriage
is required in order for the divorcing husband to legally remarry his ex-wife.
The Mahdi ruled that had the husband failed to pronounce the word talag,
then the khul would not have been counted as a repudiation and the man
could have restored his ex-wife without resorting to an intermediate marriage.
On this occasion the Mahdi presented an outline of his legal methodology and
its application as follows:

[For the purpose of rendering a decision,] I use neither my personal
legal reasoning (ra’y) nor jtihad; [rather, I decide] on the basis of what I
find in the sunna and the book [Quran] and [—in the event of a lacuna
in the textual sources—1I decide in accordance with] the inspiration that
the Messenger of God, God bless him and grant him salvation, enlightens
me ( fa-la a'mal fiha bi-ra’yi wa-la [{] jtihadi wa-innama a‘mal ftha bi-ma
ajiduhu min al-sunna wa’l-kitab wa-bi’l-itham alladhi akhbara bihi rasil
allah salla allah ‘alayhi wa-sallama). !

Since the Mahdi strongly adheres to the textual sources of the Qur’an and the
sunna, there is good reason to assume, as a matter of principle, that he resorts
to inspiration from the Prophet (or God) only in the event of a lacuna in the
textual sources. Reinterpretation of these sources does not require resort to
divine inspiration.

A good notion of the Mahdi’s qualifications as a mujtahid may be drawn
from a treatise written by al-Hasan b. Sa‘d al-‘Abbadi, whom he entrusted
with administrative and religious tasks throughout the country.'? Al-Abbadr’s

110 Manshurat al-mahdiyya, 227; al-Athar al-kamila, 11, 183. For a lithographic version of the
document, see Manshurat al-ahkam wa’l-adab, 101.

111 Al-Athar al-kamila, 111, 9. For a lithographic version of the document, see Manshiirat
al-ahkam wa’l-adab, 15-16. On the legal consequences of khul see below, doc. 31
Cf. al-Zaki, “al-Islam wa-hayatuna al-tashri‘iyya,” 148 (the MahdT’s jitihad is based exclu-
sively on ilham, ignoring altogether all schools of law). Searcy contends, on the basis of
the Mahdi’s proclamations, that “it is apparent that iham was the [emphasis is mine;
AL] primary source of law”; see Searcy, The Sudanese Mahdist State, 129. This contention,
however, is not substantiated by evidence from the Mahdr’s texts.

112 Abu Salim, al-Haraka al-fikriyya, 65; al-Athar al-kamila, v, 267—68.
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treatise is a defense on behalf of the Mahdi against the ulama’, who refuted
his legal methodology and disqualified him for jtihad and mahdiship.!'®
Al-‘Abbadr’s definition of jjtihad is conventional: an intellectual effort to derive
law (istinbat) from the textual sources of the Quran and the sunna by means
of analogy (giyas) and consensus (ijma‘).'* He deems necessity (darura) to
be an auxiliary source for jjtihad. In his view, any rule (hukm) of the textual
sources—provided it has no definitive, unequivocal meaning (dalil gati)—
may be an object (mahall) for ijtihad.> Although al-‘Abbadi does not provide
any specific example from the domain of figh for such a rule, there can be no
question that he designates a vital role to dariira in the development of law by
means of jtihad.

According to al-‘Abbadi, the qualifications (in general terms) required from
a conventional mujtahid include, inter alia, the ability to distinguish between a
sound (i.e., based on reliable transmitters) (sahih) and a faulty (sagim) hadith,
command of the biography (sira) of the Prophet’s Companions (sahaba),
knowledge of the positive law as approved by the consensus (ijma‘) of the
Imams of the schools, the rules of abrogation (naskh), and the theory of Islamic
jurisprudence (usil al-figh). A qualified mujtahid is prohibited from adhering
(taglid) to the views of other jurists on matters that he can comprehend (idrak)
independently.16

Al-‘Abbadi claims that the Mahdi ranks higher than a conventional mujta-
hid because in cases of doubt regarding the textual sources, he derives rules by
means of inspiration (ilham), while in a state of wakefulness (yaqgza), directly
from the Angel of Inspiration and the Prophet. The Mahdi gained his reputa-
tion as infallible (ma‘sum min al-khata’)''” because of his ability to clarify once
and for all obscure issues in the Qur'an and the sunna. Obtaining direct inspi-
ration from the Prophet makes legal reasoning (ra’y) or analogy (giyas) redun-
dant. Moreover, the Mahdi is exempt from the requirement to avail himself of
the ordinary qualifications for ijtihad—except for sanity (‘ag/), legal majority
(bulugh) or apprehension of the inner meanings ( fahm al-ma‘ant) delivered to

113 Al-Abbadi, al-Anwar, 66; Abu Salim, al-Abbadi, 28-29, 114-16. For further details
on al-“Abbadi’s treatise, see ibid., sff; idem, al-Haraka al-fikriyya, 65-66; al-Mahdi,
Yasalunaka ‘an al-mahdiyya, 223; O’Fahey, Arabic Literature of Africa, 334—35; Abu Shouk,
“Bibliography,” 134—35; Malik, al-Mugawama, 131.

114 Al-‘Abbadi, al-Anwar, 230-31. On istinbat as a technical expression for deriving law from
the legal sources by means of reasoning and mystic apprehension, see Viker, “The Shaykh
as Mujtahid,” 361; Sviri, “Istinbat,” 383ff.

115 Al-‘Abbadi, al-Anwar, 233.

116 Ibid,, 231-32.

117 Stern, “On Mystical Vision and the Protection from Sin,” 153ff.
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him by the Prophet (sayyid al-wujud). Though the Mahdi may lack qualifica-
tions of a faqih, he enjoys the virtue of God fearing (tagwa), which is no less
important than acquisition of the shar7sciences. Al-Abbadi seeks support for
these views from ‘Abd al-Wahhab al-Sha‘rani (d. 973/1565) and Muhy1 al-Din
Ibn al-‘Arabi (d. 638/1240), who allegedly claimed to have formulated rules by
means of direct inspiration from the Prophet or God.!® The Mahdi may not be
fully qualified for jjitihad in conventional terms, but the direct inspiration from
the Prophet, as well as his status as the latter’s Successor (khalifa) and his man-
ifestation as the Expected Mahdi, legitimize his pretension to exercise ijtihad.'9
Indeed the Mahdi deems God fearing an indispensable key for deriving law
(ikhraj al-ahkam) from the Quran.!?° Abu Shik concludes from al-‘Abbadi’s
presentation that ilham derived from the Angel of Inspiration is the word of
God, and the rules (ahkam) derived in Prophetic colloquies are conceived as
sunna approved by the Prophet. This implies, according to Aba Shuk, that
ilham can abrogate the textual sources of the Quran and the sunna, and
that the Prophetic colloquies can abrogate the sunna muhammadiyya. Abu
Shuk concludes by stating that this presentation gave rise to the contention
of the “ulama’ of the evil” (al-si’) that the Mahdi’s legal methodology clearly
deviated from the classical theory of usul al-figh.}?!

Abu Salim evaluates the MahdT's jjitihad within the context of Salafi Islam. In
his view, the Mahd’s ability to derive law (istikhraj) from the textual sources,
the [divine] ilham and the direct meetings with the Prophet in colloquies
results from his status as the Expected Mahdi, whose function it is to revive
Islam and bring it to its position during the Prophet’s time. This function
of jtihad is available only to the Mahdi, who is conceived of as the highest
religious authority (al-marji* al-a1a).*?> Moreover, the Mahdi is presented by
‘Abd al-Qadir al-Kurdufani in his treatise Sa‘adat al-mustahdr as the mujad-
did of Islam, whose function it is to “cause justice (‘adl) to be manifested.”?3
Khalifa ‘Abdallahi, the Mahd1’s successor, regarded the Mahdi as the last of the
mujaddidun.*

118 Al-‘Abbadyi, al-Anwar, 233-36; Peters, “Idjtihad and Taglid,” 133, fn. 4. On the two methods
of obtaining knowledge (i/m) of the shari'a: divine illumination (kashf) and the exoteric
figh, see Viker, “The Shaykh as Mujtahid,” 362ft.

119 Al-‘Abbadji, al-Anwar, 239.

120  Al-Athar al-kamila, 111, 352. Cf. Viker, “The Shaykh as Mujtahid,” 353.

121 Aba Shak, “Minhajiyyat al-tashri)’ 24, col. ii-25, col. i-ii.

122 Aba Salim, al-Haraka al-fikriyya, 165, 168, 189—90.

123 Al-Kurdufani, Sa‘adat al-mustahdi, 71-72; Shaked, The Life of the Sudanese Mahdi, 54.

124  Aba Salim, al-Haraka al-fikriyya, 89 fn. 4. Cf. Al-Athar al-kamila, v, 367 (the Mahdi: “I am
renewing the [Prophetic] sunna and the exegesis on the Qur'an that have been wiped
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Holt maintains that the Mahdi was actually exercising jjtihad in his legisla-
tion. However, according to Holt, the Mahdi denied being a mujtahid and pre-
ferred to present his legislative acts as deriving from the superior authority of
inspiration from the Prophet.!?5 Needless to say, the Mahd1’s version of ijtihad
is not compatible with the classical theory; it is a unique version of jtihad,
presented as being based on ilham, which practically confers upon the Mahdi
a degree of legal discretion wider than that allowed by analogical reasoning
and deduction from the textual sources. Moreover, the legal norm shaped in
this way by the Mahdi is, contrary to the procedure of classical jjtihad, final and
irrevocable rather than a presumptive rule or conjecture (zann) awaiting the
consensus (ijma‘) of the ‘ulama’ for its validity.126

Knut Viker notes that many of the so-called “reforming” or “revivalist”
Sufis since the late seventeenth century were engaged in jtihad, a fact that
may create the impression that there exists a “Sufi conception” of jjtihad. After
having consulted the writings of four Sufis—Ahmad b. Idris (d. 1253/1837),
Muhammad b. ‘Ali al-Sanusi (d. 1276/1859), Salih al-Fullan1 (d. 1218/1803)
and ‘Abd al-Wahhab b. Ahmad al-Sha‘Tani (d. 973/1565)—who wrote on
law and shared the opinion of the necessity of ijtihad for revival and after hav-
ing compared their views on such matters as giyas, taglid, madhhabs, hadith,
taqwa, kashf and the infallibility of the Imams, he came to the conclusion that
Sufl ideas, “while not fully absent from their legal works, were not the moti-
vation and cause for their renewed claims for ijtihad.” Their message regard-
ing jjtihad was addressed to all Muslims regardless of their position on the
esoteric.12”

The case seems to be different with respect to the Mahdi. He did not write
on law though he was intensively engaged in applying Islamic law according to
his own interpretation. The elevation of the inspiration (ilkam) derived from
the Prophet and God to the status of a source of law at the expense of system-
atic analogy (géyas) and consensus ({jma‘) while ignoring altogether all schools
of law emphasizes the intimate link between the MahdT’s jjticad and Safism.
Hence, the existence of a “Sufl conception” of jjtihad may be rightly claimed
regarding his case.

out” {wa-inni mujaddid ma [i|ndarasa min al-sunan wa-tafsir al-qurian}); al-Qaddal,
al-Mahdi, 140.

125 Holt, The Mahdist State, 122, fn. 2.

126  Cf. Coulson, History, 78; Hallaq, Sharia, 98ff.

127  Viker, “The Shaykh as Mujtahid,” 351-75. The citation is from p. 375.
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6 The Impact of Sufism on the Mahdr’s Legal Methodology

As noted earlier, the Mahdi left no treatise in which he presented his legal
methodology and its sources of inspiration. In order to unearth these sources
due attention should be given to the intellectual environment in which he was
brought up and his spiritual outlook molded. Undoubtedly, the Safi tradition
was the dominant formative factor of this environment. There is ample evi-
dence in the Mahdi’'s documents to suggest that the Sufi orders (tarigas) made
a profound impact on the Mahdi. The documents contain references to Safi
traditions to which the Mahdi had been exposed during various stages of his
life and to mediators that may have served as links between the Mahdi and the
doctrines of the founders of the tarigas.

Sufl concepts and ideas had a tremendous influence on the formulation
of the Mahdr’s legal methodology. The guiding sources of inspiration of the
Sufis as consolidated in the third and fourth centuries after the emergence of
Islam are the Qur’an and the sunna. The Sufis credit the Prophet Muhammad
with supernatural features; his biography (sira) and sunna are examples to
be followed and his presence as a living image is to be kept in thoughts and
feelings to such an extent that even after his death he can be communicated
with; in later times the term “Muhammad’s path” (tariga muhammadiyya) was
used in this context.!?8 Scholars underline the importance of the Prophetic
sunna in the Sufl tradition. Thus Levtzion suggests that the link between
Sufism and Aadith in pre-modern Islam brought about the rejection of taqglid
and, by implication, the renewal of jjtihad.'?® In other words, it was natural for
the Saflleaders to affiliate themselves with the sunna and ilham because of the
central role played by the Prophet in their traditions. The Prophet has become
the main source for deriving law, thus making superfluous sources of law based
on human reasoning (ra’y, giyas) and consensus (§ma).13° Al-Sadiq al-Mahd1
claims that Stufism deems inspiration (ilham) “the most preferable (afdal) and
sophisticated (ahkam) medium (wasila) for the apprehension of the religious
texts."13!

The term maslaha, public interest, in the conventional legal connotation is
not known in Safi tradition. Yet it has been observed that such modernists in

128 Massignon-[Radtke], “Tasawwuf}” 314, col. i, 316, col. i.

129 Levtzion, “The Role of Shari‘a-Oriented Sufi Turug.” On the importance of the hadith
in eighteenth-century revivalism, see Levtzion and Weigert, “Religious Reform in
Eighteenth-Century Morocco,” 179.

130 Al-Mahdji, “Mustagbal al-islam,” 409.

131 Ibid,, 389.



THE IMPACT OF SUFISM ON THE MAHDI’S LEGAL METHODOLOGY 53

Islam as Muhammad ‘Abduh and Muhammad Rashid Rida, who had under-
gone a Sufl experience during their formative period,'32 sought to elevate the
concept of maslaha to an auxiliary source of law.!33 This trend is reflected in
the modernists’ attempts to introduce such reforms as prohibition of polyg-
amy and restriction of the husband’s right of unilateral divorce, which were
undoubtedly inspired by concern for the welfare of women and the family.134

In order to identify the Mahdr’s immediate source of inspiration within
the space of Sufi traditions, this writer carried out a comparative analysis
of the legal methodologies and related subjects of the dominant Sufis regard-
ing whom there is circumstantial evidence linking them to the Mahd1.1%> The
Mahdr’slegal methodology was inspired first and foremost by the Sufi traditions
that formed the social and intellectual background of his formative period. The
textual sources, especially the hadith, and concepts and mechanisms closely
related to the procedure for deriving law, can very easily be traced in Safi prac-
tices. The concept of tariga muhammadiyya, which provides a link between
Sufism and law, is a case in point. This “path” leads the enlightened mystic,
by means of illumination (fath), to a direct encounter with the Prophet, who
personally provides solutions to legal issues.!36 Similarly, the physical sensa-
tion caused by this encounter can be identified with the ecstatic experience
(ahwal).}37 In Ibn al-‘Arabi’s teachings, the role of the positive law (ahkam) of
the shari‘a is phrased in Sufi terms: to bring about the return to God in a way
that guarantees felicity (sa‘ada).!3® The transformation of the Prophet’s inspi-
ration and illumination into a source of law facilitated the accommodation
of the shari'a to contemporary requirements.!3° Needless to say, an encounter
with the Prophet was also instrumental in bringing the community within the
orbit of the Mahdist movement.

Although it may be rightly assumed that the Mahd1 was directly inspired
by the writings of the founders of various Stfi traditions, there is no explicit
evidence of this inspiration in his documents. In any case, there is no ques-

132 Hourani, Arabic Thought, 131, 149 (‘Abduh), 225 (Rida); Badawi, Reformers of Egypt, 83,
86—87. Cf. Smith, Islam in Modern History, 62—63.

133 Hallaq, Legal Theories, 212—20; Opwis, “Maslaha,” 198—202.

134 Gibb, Modern Trends, 89—9o; Layish, “The Contribution of the Modernists,” 263, 267f.

135 Layish, “The Mahdr's Sufi Inspiration,” 279—308.

136 Radtke et al.,, The Exoteric, 24, 97, fn. 16; Radtke, “Ijtihad and Neo-Sufism,” 914-16, 920;
O’Fahey & Radtke, “Neo-Sufism Reconsidered,” 65—71.

137 Trimingham, The Sufi Orders, Index, s.v. “ecstasy.” Cf. Voll, “The Sudanese Mahdi,” 154.

138  Chittick, “Ibn al-‘Arabi,” 318, col. ii.

139 Mawlid al-nabt is another illustration of the Prophet’s role in Safi tradition. See Shinar,
“Mawlid Celebrations,” 373, 377, 394, 401. Cf. Goldziher, Muslim Studies, 258-59.
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tion that he was exposed to Sufl doctrines through mediators. Nor is there
evidence of a highly intellectual, sophisticated discussion of these doctrines,4°
though one should bear in mind that the documents were issued for practical,
not scholarly, purposes. On the basis of the textual sources, it is possible to
identify similarities of one sort or another in matters pertaining to madhahib,
legal methodology and jjtihad between the Mahdi’s approach and that of the
founders of specific tarigas*! These similarities are even more clearly mani-
fested in matters closely related to Sufi tradition, such as the colloquy (hadra)
with or vision (ru’ya) of the Prophet, litanies (awrad), etc. There is good reason
to believe that Ahmad Ibn Idris al-Fasi had a decisive impact on the Mahdi’s
legal methodology. And we have evidence that Shaykh ‘Abdallahi ‘Abd al-Hafiz
al-Dufar1 (d. 1908) provided the doctrinal link between Ibn Idris and the
Mahdi;#2 this link is further supported by a textual analysis of Ibn Idris’ writ-
ings. One should, of course, bear in mind that the founders of other tarigas
with whom the Mahdi was acquainted were linked in one way or another to
the Idrisi tradition.

Ibn Idris categorically denies to the schools of law (madhahib) any author-
ity whatsoever; moreover, he deems adherence to them polytheism (shirk) and
suggests replacing them with fear of God (tagwa). These views are shared by
the Mahdi, who, as already noted, did not regard himself bound by any of the
schools; moreover, he abolished the schools altogether. Ibn Idris’ legal meth-
odology consists of the Qur'an and the sunna. He adheres to the literal (zahiri)
meaning of the textual sources, the inner dimension (batin) being admissible
only to those who have access to mystical knowledge. The Mahdj, too, resorts
to zahirt interpretation of the textual sources. Ibn Idris seems to have been
the MahdT’s source of inspiration also with respect to the precedence of the
Prophetic sunna over the Quran. In the Mahd’s case, interpreting the Quran
in the light of Prophetic hadiths might have prepared the ground for abroga-
tion (naskh) of Qur’anic verses by Prophetic traditions.

Ibn Idris categorically rejects all forms of human reasoning (ra’y, giyas)
for deriving rules from the textual sources; in the event of a lacuna in these
sources, the mystic alone is permitted to exercise analogy. The rejection
of human reasoning can also be traced in the Mahdr’s documents. Ibn Idris
does not refer at all to consensus (jma‘) of the ulama’, which implies that he

140 Cf.Voll, “The Mizjaji Family,” 82.

141 For a detailed analysis of the Idrisi tradition with reference to the sources, see Layish,
“The Mahdr’s Sufi Inspiration,” 286—92.

142 Ibid,, 287, and the references mentioned in fn. 46. There are similarities between the
Mahdr’s Ratib and Ibn Idris’ litanies (awrad); see Ahmad, Ibn Idris, 14.
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does not recognize it as a source of law. Some argue that he acknowledges only
the consensus of the Sahaba, which nevertheless diminishes its operative sig-
nificance. The Mahdj, too, ignores consensus of the ‘ulama’ and disregards the
figh doctrines of all the schools of law. In terms of procedure and substance,
inspiration (ilham), the third source of law in the Mahdr’s legal methodology,
may perhaps be identified in Ibn Idris’ writings with wahy, revelation, though
the reference there is to revelation from Allah to the Prophet. The possibility
that the Mahdi extended the scope of this procedure to cover inspiration from
the Prophet and God to himself cannot be ruled out. Ibn Idris does not seem to
approve of jitihad other than that of the Sahaba. He renders their legal views a
source of law that may be resorted to only in a case of necessity (darira). The
Mahdr’s version of ijtihad actually amounts to replacing systemic analogy from
the textual sources by ilham derived from the Prophet and God without being
subject to the consensus of contemporary ulama’43

143 There is no indication whatsoever in the Mahdr’s documents that his legal methodol-
ogy was inspired in any way by Ibn Tamart (d. 524/1130), the Mahdi of the Almohads
and founder of the religious and political movement. Ibn Tamart regarded himself as a
religious reformer, a fundamentalist who intended to reestablish what he conceived to
be the original purity of the faith by reference to the Qur’an and the sunna, and hence he
rejected the taglid. He also claimed to be the infallible (ma‘sim) Imam, a notion adopted
from the Shi‘a. See Hopkins, “Ibn Tamart,” 958—60. Cf. Schacht, Introduction, 64—65.






CHAPTER 3

The Mahdr’s Legislation






Introduction

The Mahdi’s proclamations and legal opinions are, to all intents and purposes,
acts of legislation. They reflect the MahdT’s legislative authority outside the
‘ulamas control. The Mahdi enlisted a vast amount of legislation to achieve
his political, social and economic goals: to establish a legal system based on the
textual sources of the Qur’an, and sunna and the inspiration derived from
the Prophet and God; to consolidate the political and economic institutions
of the Mahdist state; to reform the status of women within the family and of
slaves; and to promote social justice, agrarian reform and public morality.
However, the Mahdi was functioning under a state of emergency caused by
the collapse of Turco-Egyptian rule in Sudan. The situation was further exac-
erbated by acts of hostility, severance from the Ottoman legal system and the
emergence of a variety of problems—such as the splitting of families between
the two territories, land disputes, absentees’ property and pending civil claims.
The Mahdi’s proclamations and legal opinions, issued while fighting was still
going on, bear the mark of random, hasty legislation intended to solve compel-
ling problems. Some of the rulings in this incidental legislation came to set
important precedents in the future development of the law in the Mahdist
state.! In what follows, a selected sample of the Mahdt’s proclamations, legal
opinions and traditions attributed to him after his death is presented, accord-
ing to subject matter.

1 Holt, The Mahdist State, 128—29.
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PART 1

Slaves






1. The Slave as Property and Person

Legal Introduction

The slave is a combination of property (mal) and person (nafs). As property he
is subject to rights of ownership, which may be simultaneously shared by sev-
eral owners. He may be the object of all legal transactions such as sale, gift, hire
and inheritance. He has no capacity to own (ahliyyat al-tamalluk) or dispose
of property, nor does he inherit; anything he has belongs to his master. Broadly
speaking, the slave ranks with the animals.! The Imam may convert captives
into slaves (raqiq) to be distributed as booty (ghanima). Women and children
become slaves by virtue of their status as captives.?

Broadly speaking, manumission is commended in the Quran (see, e.g,
Q. 2177, 9:60, 24:33, 90:13), particularly in such cases as the master making
amends for excessive chastisement of his slave, expiation (kaffara) for volun-
tary breaking of the fast of Ramadan, and reward in the Hereafter to a man
who educates his slave girl, frees her and marries her. Hadiths forbid the keep-
ing of male Arabs in slavery. It is recommended that the Muslim slave be freed
after seven years’ service (there is a controversy among the jurists regarding
the non-Muslim slave). The testimony (shahada) of a slave is not admissible
in court. His affirmation (igrar) is generally accepted in matters affecting his
person but not when he is treated as property.?

Documents

The Mahdr’s legal conception of a slave is compatible with the conventional
definition. Thus on one occasion he rules that the price (thaman) offered in a
sale or commercial transaction (bay‘a) [sic] involving a slave is the slave’s value
(‘twad) as a person (nafs) and as property (mal).* On another occasion some-
one illegally took away (ghasaba) a “head of slave” (ra’s raqiq) from his brother
and gave it as a nuptial gift (asdaga) to his wife. The Mahdi rules that since the
owner of the slave had not asked before he died that his slave be returned to

1 Thus a chapter in Ibn ‘Asim’s treatise deals with the “sale of slaves and the rest of animals”;
see Ibn ‘Asim, al- ‘z‘ist’mzyya, 110ff.

2 Brunschvig, “Abd,” 26, col. ii; Zaydan, 1v, § 3749; X1, § 12135; Hallaq, Sharia, 307.

3 Brunschvig, “Abd,” 25, col. ii—26, col. i, 28, col. ii, 31, col. i.

4 Al-Athar al-kamila, 111, 304.
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him, he lost his right of ownership over the slave.> On another occasion, the
Mahdi instructs that all slave girls (jawarin) and concubines (sarariyy) who
were brought by immigrants from non-Mahdist territory (probably as booty)
to the Mahdist state, must be delivered to the treasurer of Bayt al-Mal in charge
of booty.6 In one case the Mahdi rules that an offense pertaining to apostasy
can be established on the basis of Muslim witnesses, to the exclusion of slaves.”

At the same time the Mahdi is eager to ensure it that slaves be treated kindly
and with consideration. Thus in an instructional lecture the Mahdi says:

Be kind (urfuqu) to the slaves (raqiq) and do not impose on them [hard]
work that is beyond their capability; feed them the same food that you
consume, give them to drink what you drink and clothe them in the same
clothes that you dress yourselves, because God has vested the ownership
of the slaves (rigab) in your hands; had He so wished He would have
vested the ownership of your person in their hands.®

The Mahdi seems to have been inspired by Q. 4:36, which commends: “(Show)
kindness (ihsan) unto... (the slaves) whom your right hands possess (wa-ma
malakat aymanukum).” On another occasion he reminds his audience that
God commends: “Treat kindly (ista’nisit) your slave girls (jawarin) and con-
cubines (sarariyy).”® I have not come across a single case in the Mahdi’s docu-
ments where a slave was manumitted on the grounds mentioned in the Qur’an.
Manumission on such grounds is by the nature of things a private matter of the
individual. However, as far as the Mahdi was concerned slavery was a legiti-
mate part of the existing social order and, as will be demonstrated below, apart
from releasing captives who were deemed slaves by virtue of their status as
booty to encourage adherence to the Mahdiyya, the Mahd1 had no intention to
change the social order in this regard.

Ibid., 111, 120 (the wife herself, who stayed in Turco-Egyptian territory, was taken as booty).
Ibid., 1v, 286-87.

Ibid., 11, 292.

Ibid., v1, 274.

© 03 O U

Ibid., vi, 117.



2. Umm al-Walad Lost the Child by Her Master
but Both She and the Children She Gave Birth
to Fathered by Slaves Are Deemed Free in Her
Master’s Lifetime

Legal Introduction

Islamic law makes a rigid distinction between marriage and concubinage; a
master may have sexual relations with his own female slave, but he may not
enter into marriage with her. Most jurists of the Sunni schools share the view
that when a female slave gives birth to a child by her master, she becomes fiee
on her master’s death provided the child is still alive, by virtue of her status as
“mother of a child,” umm al-walad. The assumption is that the master’s pater-
nity has been established or that he has recognized paternity. This legal status
implies that the master cannot sell a “mother of a child” to pay off debts on
the estate. The master may make a will in favor of a “mother of a child.” All
legitimate and illegitimate children! whom a married female slave may have
after becoming pregnant by her master are free; children born of legal concu-
binage inherit their father’s estate alongside children born by slaves in wed-
lock. Muhammad inherited the practice of umm al-walad from Arab paganism.
Although the Qur’an mentions concubinage on several occasions (e.g., Q. 4:3,
23:6, 33:50, 70:30), the legal position of umm al-walad is not defined. The insti-
tution is based on a hadith.? The Quran commends the manumission of slaves

(e.g., Q. 2177, 9:60, 24:33, 90:13).

Document

In the case under review the Mahdi is asked by Muhammad ‘Uthman Aba
Qarja, the emir of one of the districts in al-Gezira,3 to issue a legal opinion
regarding someone who owns a female slave (jariya). The master was keeping
her in his possession until she gave birth to a child by him. The child died and
her master withdrew from her ({tazala ‘anha), which seems to imply that he

-

On unlawful sexual intercourse of a female slave, see below, doc. 3.

N

Schacht, “Umm al-Walad,” 857-59; Brunschvig, “Abd,” 28, 30, 31, col. i.
3 Holt, The Mahdist State, 98ff.
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ceased to have sexual relations with her though she continued to attend to the
master’s household. Subsequently she gave birth to children fathered by slaves
(mamalik). The mustafii, the man seeking the legal opinion, asks what is the
legal status of the woman and her children born by slaves.

The Mahdr’s legal opinion (jawab):

There is no [legal] impediment regarding her [the jariya’s] attendance
(khidma) on him [her master] provided it is being done of her free will.
However, she is legally deemed free (hurra), and the children she gave
birth to after she had given birth to a child by her master, are likewise
freemen as she is.*

The legal opinion is not compatible with the traditional shar7 concept regard-
ing the status of umm al-walad. Inexplicably, the Mahdi ignored the fact that
the master of the female slave was still alive at the time of the issuance of the
legal opinion, and that she had lost her child by him. Hence, legally, she and
her children fathered by slaves were deemed slaves and her consent to the
khidma was not relevant. It may well be that the Mahdi deliberately intended
to introduce a reform to the effect that when a female slave gives birth to her
master’s child, even if the child dies in her master’s lifetime, both she and her
children born afterward by slaves become automatically freemen even prior to
the master’s decease. The Quranic verses commending the manumission of
slaves may have inspired the Mahdi.

4 Al-Athar al-kamila, 111, 70. The same fatwa appears also in Manshiirat al-Mahdiyya, 212.



3. A Female Slave, the Husband’s Absence,
Dissolution and Chastity

Legal Introduction

Regarding unlawful sexual intercourse, the Qur’an treats a female slave as a
legal person rather than property though it takes into consideration her infe-
rior status as to punishment. Q. 24:2 provides that unlawful sexual intercourse
entails a hundred lashes if the parties to the offense are free, and Q. 4:25 pro-
vides that married female slaves are liable to half of the punishment prescribed
for free women. If the adulterer or the adulteress is adult, free and a Muslim
and has been a party to a valid, consummated marriage, he or she is assumed
to be “immune” against adultery (muhsan),! and hence liable—on the basis of
a Prophetic hadith—to capital punishment by stoning.?

The Maliki school acknowledges dissolution of the marriage, on the wife’s
initiative, on the ground of the husband’s absence (even if the absent husband
takes care of her maintenance), provided that the period of absence is one
year or more, that “the wife is afraid of falling into unlawful sexual intercourse”
(an takhsha al-zawja al-zina ‘ala nafsiha) and that the husband declines either
to return or to invite his wife to join him. If the husband refuses to divorce the
wife, the gadi may pronounce her divorce on his behalf (tatliq).? The Zahiri
school does not acknowledge under any circumstance the dissolution of a
marriage on the ground of the husband’s absence; the marriage remains intact
until the death of one of the spouses.*

Documents

The gadis in the Mahdist state seek the Mahdr's legal opinion regarding
a female slave (mamlitka) married to a slave and the mother of a child, the
husband having been transferred to another place thus having made their

1 See glossary, s.v. muhsan.

2 Peters, Crime, 59—61. In order to mitigate the punishment for sexual offenses involving a slave,
certain cases of unlawful intercourse with a female slave (e.g., by a co-owner or the master’s
father) are not considered as zing; see Brunschvig, “Abd,” 29, col. ii.

3 Zaydan, vII1, § 8790—-91. Cf. Peters, “Islamic Family Law,” § 0.1.5.3.

4 Zaydan, v111, § 8794.
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assembly (ijtima‘) impossible for quite along time. As is evident from the fatwa,
the master imposed the transfer on the husband. The question is whether the
husband’s forced absence provides a legal ground for dissolution of the mar-
riage (hal tutallag minhu) by the gadr on behalf of the husband (tatliq); if it
does, then what is the minimum period of absence that creates such a ground?>

In his fatwa, the Mahdi suggests that the matter should be decided accord-
ing to how the husband’s absence might affect the conduct of the female slave
(ama): whether or not she will be seeking to abstain from what is unlawful
(tastaiff),’ referring thereby to her chastity. In his view, it is useless to decide
the matter merely on the basis of the wife’s request because dissolution of
the marriage in itself “does not solve (ma la@ yahull) [the problem of the wife’s
moral conduct].” The Mahdi seems to refer to a situation whereby an unmar-
ried woman might be an easy prey to sexual temptation. This interpretation
may be inferred from the Mahdr’s suggestion to turn for inspiration to Q. 24:33,
which reads: “And let those who cannot find a match keep chaste (wa’l-yastafif)
till Allah give them independence” by His grace.” The Mahdi concludes that if
the wife abstains from what is unlawful with respect to her husband (ista‘affat
bi-zawjiha), that is, if she refrains from adultery during his prolonged absence,
then it is preferable to preserve the marriage intact (fa-biha). If, however, she
does not keep her chastity, then she will be liable to the punishment that a
female slave deserves. The Mahdi further elaborates that the disinclination out
of weakness (duf) of women having no husbands (whether married before
or not) (ayyima’)® to maintain their chastity (ffa) is notorious; hence, if the
female slave in the case under review commits adultery (zanat) while her hus-
band abstains from what is unlawful [i.e., adultery], she will be liable to “the
half of the punishment (prescribed) for free women (muhsanat).”®

The Mahdr's suggestion that the matter should be decided having regard
solely to the wife’s chastity deprives her of her right to dissolve the marriage
on the ground of the husband’s absence.l® Rather than dissolving the mar-
riage, the Mahdi prefers to deal with the case on the criminal level. As noted

5 Al-Athar al-kamila, 11, g1. On the husband’s absence as a ground for dissolution, see below,

docs. 33-34.
6 Lane, Lexicon, 2088, col. ii.

Sale (The Koran, 348) suggests: “if they be poor, God will enrich them.”

8 Lane, Lexicon, 138 cols. i—ii. Alternatively, the text should read #man, in which case the
translation should be: “women’s weakness of faith.”

9 Al-Athar al-kamila, 11, 95 (the sentence between inverted commas is a citation from
Q. 4:25). See Glossary, s.v. muhsan.

10  Onsexual temptation (‘anat, fitna) in Libyan judicial practice, see Layish, Divorce, 92, 144;
idem, Shari'a and Custom in Libya, docs. 14:9-10; 30:6, 10-11, fn.13.
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above, the capital punishment by stoning is relevant only with respect to a
free adult adulterer or the adulteress who has consummated a valid marriage.
The Mahdr’s ruling that if it is established that the female slave has committed
adultery she will be liable to a “punishment that is half of that decreed for the
free women” indicates that he is referring to the punishment of lashes pre-

scribed in Q. 4:25. The Mahdr’s refusal to dissolve the marriage may have been
inspired by the Zahir1 school.



4. A Slave’s Acknowledgment of Theft
Is Admissible and Punishable

Legal Introduction

As arule, the testimony of a slave is not admissible in court unless his acknowl-
edgment (igrar) refers to matters affecting his legal status as a person (nafs) as
distinct from property (mal).!

A slave found guilty of a theft is liable to amputation of his hand provided all
preconditions for the existence of theft, such as nisab (minimum value of the
stolen article) and Airz (the stolen article being under guard), have been met.
The punishment of amputation is based on Q. 5:38.2

Document

In the case under review, the gadis seek the Qadi al-Islam’s legal opinion as to
whether the acknowledgment of a slave (‘abd mamliik) of having committed a
theft is admissible for effecting the punishment of the theft.

The Qadi al-Islam Ahmad ‘Al1 issues a legal opinion based on what the late
Mahdi had informed him:

If the slave acknowledges having committed a theft by way of a valid
acknowledgment (agarra igraran sahihan) meeting all the shar Trequire-
ments of acknowledgment,* then his acknowledgment is deemed effec-
tive (mutabar) and entails the [shar?] punishment designated for theft
(hadd al-sariga) [that is, amputation of the hand].?

1 See legal introduction to doc. 1.

2 Zaydan, v, § 4365; Ibn ‘Asim, al-Asimiyya, § 1548; Brunschvig, “Abd,” 28, col. ii, 29, col. ii;
Peters, Crime, 56—57.

3 Manshurat al-Mahdiyya, 202.

4 The acknowledgment of theft must be explicit and express the unlawfulness of the act. It
must take place in court; Peters, Crime, 13-14.

5 Manshuarat al-Mahdiyya, 205.
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In other words, the Qadi al-Islam seems to share the view that the slave’s
acknowledgment is admissible in the case of theft and that the fadd punish-
ment can be enforced provided all the formalistic requirements pertaining to
acknowledgment have been met. Although the slave has no capacity to own
and dispose of property, the admission of the offense affects his person rather
than his status as property.

The Qadi al-Islam does not refer to the preconditions pertaining to the
offense of theft, the fulfillment of which are indispensable for the amputation
to take place.b Also no reference is made in the document to the civil aspect of
the theft, that is, the return of the stolen object or payment of damages.”

6 The Mahds literal reading of Q. 5:38 demonstrates his ignoring altogether the preconditions
for effecting amputation; see below, doc. 55.
7 Peters, Crime, 55.



5. The Mahdi Buys Concubines and Obtains
His Free Wives’ Consent

Legal Introduction

The Quran permits extramarital cohabitation only between the master and
his own female slave (e.g., Q. 4:24, 25). There is no limit on the number of con-
cubines that a man may keep (Q. 4:3), but most jurists hold that the specified
impediments to marriage apply also to cohabitation with concubines.!

Documents

When the Mahdi entered El Obeid some of the Ikhwan donated several slave
girls to him. Since the Mahdi was afraid that this would incite (fitna) his four
free wives, he considered moving the concubines out of his home. Whereupon
Hatif, the invisible caller in early Safism,? appeared all of a sudden and told
the Mahdi that having regard to the Prophet’s precedent, he might keep fifteen
slave girls. Then some of the Ashab brought the Mahdi a slave girl that caused
him great excitement. Hatif told him that he was at liberty to keep her and
that actually the treasurer of Bayt al-Mal had chosen the girl for him “along
the model (‘ala sikka) of the Prophet.” Hatif further tried to calm the Mahdi
by suggesting that the girl was on account of the Prophet’s share in the booty
(ghanima), referring thereby to the Mahdi’s share. Then a warrior handed over
the girl to the Mahdi insisting that she belonged to him. The Mahdi neverthe-
less felt uneasy:

I am accused of keeping many of those women [the concubines] in addi-
tion to four free women (hara’ir) although they [the latter] do not force
me in the slightest way (bi-adna) [to get rid of them on the ground that]
they [the concubines] are the vain pleasures of this world that cause dis-
traction (min jihat shughla min al-dunya).

1 Brunschvig, “Abd,” 28, col. i.
2 See Glossary, s.v. Hatif.
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The Mahdi asked the Ikhwan'’s advise as to whether or not he could keep the
concubines. Then the treasurer of Bayt al-Mal chose for the Mahdi another
slave girl and the Mahdi reluctantly agreed to accept her in honor of Khalifa
‘Abdallahi. The Mahdi insisted that the concubines were neither part of his
share in the booty (kharijin min al-ghana’im), which he had already allocated
to his near kin, the poor, the orphans and the wayfarers, nor his fifth of the fifth
(bal wa-la min khums al-khums), that is, his share in the booty as successor
to the Prophet;? rather, he bought them with his own money.* It seems that
the Mahdi felt obliged out of concern for his reputation to make it publicly
known that his free wives did not resist his inclination to obtain more concu-
bines, that he moreover derived inspiration from the personal example of the
Prophet Muhammad, that the Ikhwan supported his behavior, and that the
slave girls were bought with his private money.

There is indeed evidence that the Mahdi bought for himself three slave girls
that had been transferred to Bayt al-Mal as booty. It was decided between the
Mahdi and the treasurer (amin al-sundugq) to settle the debt on the following
basis: the price of the slave girls was fixed at 100 riyals (silver coins). One-fifth
of this price, 20 riyals, had already been deducted from the budget of Bayt
al-Mal on account of the Mahdi’s share in the booty. The residue, 8o riyals, was
to be deducted from the gold coins (the value of which was not specified) that
the Mahdi had given Bayt al-Mal on account of the purchase, thus defraying
the entire debt and thereby restoring his damaged reputation caused by the
“stain of the booty” (danas al-ghana’im). The Mahdi reminded the treasurer
that one-fifth of the price is due to the Prophet’s family (akl al-bayt) by virtue
of right (huguq),’ the reference being to Q. 8:41 which prescribes that one-fifth
of the booty is to be allocated to God, His messenger, kin, orphans, the poor
and wayfarers. The implication is that the Mahdi, who relates himself to the
Prophet’s family, is entitled to this portion of the booty.

3 This implies that the Mahdi may participate in the division of the booty in two capacities:
As the successor of the Prophet and as a member of the Prophet’s family. See below, the last
paragraph and doc. 77.

4 Al-Athar al-kamila, 111, 62—63. For a lithographic version of the document, see Durham, sap
97/5/84-8s.

5 Al-Athar al-kamila, v, 382. Cf. ibid,, 111, 154 (the Mahdi donates to the military governor of
El Obeid two slave girls). Cf. Holt, The Mahdist State, 101.






PART 2

Property






6. Validation of the Ottoman Land Category of Miri

Legal Introduction

Under the shari‘a, property includes two elements: the substance (ragaba) of a
thing (‘ayn) and the usufruct (manfa‘a) of a thing that can be used separately.
In property of milk category, the individual has the combination of the two
elements, the substance and the usufruct, which amounts to full ownership
(including the right of possession), that is, the right to own and dispose of a
thing.! In land of miri category, the land belongs to the state while the rights
of usufruct (tasarruf) thereof are leased to the individual for the purpose of
cultivation in return for an annual tax due in advance.? The Ottoman Empire
introduced the miri category in the Sudan, where the extent of the milk prop-
erty decreased the further the distance from the Nile.?

With respect to land taken from infidels, the Imam may either distribute it
among the warriors as booty or leave it at the disposal of its original owners,
subject to payment of land tax (khardj) and poll tax (jizya).*

Documents

Broadly speaking, the Mahdi did not acknowledge Ottoman statutory legisla-
tion. He denied the legitimacy of a human authority to promulgate laws con-
tradicting the shart‘a such as unlawful taxes. He claimed that God invalidated
the Turkish statutes by the mere manifestation of his mahdiship. Moreover, he
criticized the ulama’ that reconciled with these laws.5 And yet, as far as the
land was concerned, the Mahdi was ready—probably out of such economic
considerations as collection of taxes—to maintain the miri category of land
intact under the efficient control of the Public Treasury. Thus in an address
to the inhabitants of Khartoum, the Mahdi declared that if they joined the
Mahdiyya he would forgive their infidelity, as he did with respect to those
residing in Turkish fortified camps, and restore to them the entirety of their

-

Schacht, Introduction, 134, 136; Hallaq, Sharta, 297. Cf. Mejelle, § 125.
Ottoman Land law, 1858, Article 3; see Ben-Shemesh, Land Laws, 31.
Bjerkelo, Prelude to the Mahdiyya, 58.

Zaydan, 1v, § 3750.

[S20 SN CC I N

See above, 16-17, 19ff.
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property “except for miri land and ammunition.”® Similarly, the Mahdi pro-
posed to the inhabitants of Kassala, a pledge of security (aman), and conver-
sion to Islam; if they accepted the proposal, the Ansar would not enslave them
or their children, and they would be entitled to keep some of their property;
but in any case the Treasury would confiscate their miriland.”

6 Al-Athar al-kamila, 1v, 82.
7 1Ibid., v, 41; cf. v, 56 (ashghal al-miri), 75.



7. The Mahdi Proclaims a Period of Prescription
of Seven Years

Legal Introduction

Period of prescription, i.e., the period within which a claim in respect of which
an action has not been brought to court shall be prescribed, is not alien to
Islamic law. In the context of period of acquisition of title to land (amad
al-hiyaza) it implies that one can acquire the right of ownership thereof if he
manages to actually possess the land during that period with no one challeng-
ing him. Article 1660 of the Mejelle provides a period of prescription of 15 years
with respect to milk property, and article 1662 provides a period of prescription
of 10 years with respect to miri property. Article 20 of the Ottoman Land Law,
1858 provides a period of prescription of 10 years with regard to miriland that
has been registered in the land register. No claim is to be entertained in court
except on specified grounds, such as the applicant claiming rights to property
that is in a distant place (beyond the “distance of traveling”). This means that
the period of absence is not taken into account in the period of prescription.!

Document

In a letter to the emir of Berber, Muhammad al-Khayr ‘Abd Allah al-Khajali,
the Mahdi refers to people in Turco-Egyptian territory who were forced to emi-
grate due to their association with him. They left behind land that was subse-
quently seized by transgressors. The Mahdi issues a proclamation announcing
a period of prescription of seven years without referring at all to the Ottoman
legislation pertaining to the period of prescription. The proclamation contains
the following items:

1. Anyone whose land was seized by a transgressor (zalim) using trickery
(tahayyul) may have his rights restored as the owner of the land by virtue
of a reliable acknowledgment (igrar) and testimony (shahada), provided
no more than seven years have elapsed since the unlawful possession
(wad‘al-yad) took place.

1 Ben-Shemesh, Land Laws, 53-54.
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2. A claim [for restoration of land] by someone who was absent from the
land will be attended to [in court] if he returns [to the land] within seven
years; if he returns later, his claim will not be attended to.

3. With respect to the seizure of property other than land, claims may be
attended to only if related to the period starting with the capture ( futih)
of the Mudiriyya [by the Mahdi]; claims pertaining to the period prior to
the capture even if submitted [to court] will not be attended to.?

It seems that this shorter period of prescription was intended to achieve two
goals: 1. To provide the Mahdi's adherents with an opportunity to recover their
property rights that had been lost under the Turco-Egyptian administration
following their emigration to the Mahdist territory® once the Mahdi’s forces
take over the Turco-Egyptian territory; 2. To validate the illegal possession of
land by Mahdist adherents following the expansion and consolidation of the
Mahdist state, increasing thereby legal certainty in the domain of land rights.
Thus in response to claims from the chiefs (‘umad) of several tribes in the
region of Berber that have adhered to the Mahdiyya, the Mahdi assures them
that the houses, land and date palms that are “presently” in their possession
(tahta aydihim) have become their private property (mamlitka lahum) because
they have been “laying their hands on them (wadi‘un yadahum ‘alayha),” that
is, actually possessing the property, for almost 61 years with no one challeng-
ing them (bi-la munazi‘). The procedure of validation was apparently due to
take place by means of a shorter period of prescription of seven years. The
Mahdi announces that henceforth no one may challenge a possessor’s rights
to a property beyond this period; any claim to this effect will not be attended
to in court, and any litigation (khustma) in this regard will be null and void.*
The proclamation actually implies that in the Mahdist state the new period of
prescription replaces the Ottoman legislation in this domain at least as far as
milk property is concerned.

2 Al-Athar al-kamila, 1v, 55-56. For a lithographic version of the document, see Manshurat fi
l-hudud, 37—-41. Cf. Abu Salim, al-Ard, 28—29.

3 Cf. al-Athar al-kamila, 111,164 (the Mahdi promises to “forgive” the inhabitants of Sawakin if
they emigrate voluntarily to the Mahdist territory before he takes over the city. He asks his
agent in the district to postpone the settlement of their debts until their property rights that
had been illegally seized by the “Turks” are restored to them).

4 Al-Athar al-kamila, 1v, 84.



8. Obtaining Ownership through an Uninterrupted
Period of Prescription

Documents!

The owner of a plot of land, after being absent for some time, claims that
someone illegally took possession (istawla) of his land in his absence. On his
first visit to the site the owner of the plot did not challenge the illegal posses-
sion and after a short while disappeared again. On his second visit to the site
he realized that the illegal possessor (al-mustawli) had “exhausted the period
of acquisition of title (muddat al-hiyaza),” that is, the period of prescription.
The local gadi seeks the legal opinion of the Qadi al-Islam, Ahmad ‘Alj, as to
the decision that should be rendered in this particular case.
The Qadi al-Islam’s legal opinion (issued shortly after the Mahdr’s death):

Had the owner of the land during his first visit [to the site] settled down
(mutawattinan) and stayed a [substantial period of] time (zamanan)
without speaking (lam yatakallam) [i.e., challenging the illegal posses-
sion], he would have no [right of] speaking [challenging] during his sec-
ond visit. [However,] had he visited the site [during his first visit without
settling down] and returned [to the site] after a short time (gariban), he
would have the right to speak [to legally challenge the illegal possession].2

In another case, a man illegally seized (wada‘a yadahu) a plot of land belong-
ing to somebody else and kept it for some time without having exhausted the
period of prescription (amad al-hiyaza) as defined in the special proclamation
issued by the Mahdi. Subsequently he disappeared, abandoning the land. Later
he appeared in an attempt to manipulate the completion (yulaffiq al-ikmal) of
the period of prescription. The Qadi al-Islam rules that he cannot legally avail
himself of this option,® implying thereby that ownership of a piece of land is
obtained only through uninterrupted possession of the land all through the
period of prescription without being challenged by the original owner.

-

For legal introduction, see doc. 7.
Manshurat al-Mahdiyya, 205-6. Cf. Abu Salim, al-Ard, 28—29.
Manshurat al-Mahdiyya, 204.
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PART 3

Obligations and Contracts






9. Prohibition of Lease for Rent and Agrarian
Reform

Legal Introduction

Lease (gjar) is the sale of usufruct (manfaa) for a specified period of time in
return for rent, contracted by offer (jab) and acceptance (gabul), binding
(lazim), with no option of rescission by any of the parties unless there is some
good reason for doing so. In lease of land, it is necessary to specify the pur-
pose for which the lease is required; if it is for the purpose of cultivation, it is
required either to specify the kinds of crops or to leave the matter to the discre-
tion of the lessee.!

Document

Lease for rent was common practice in gum (samgh) plantations in West
Sudan.? In a general proclamation pertaining to lease for rent the Mahdi
announces:

Anyone who owns a plot of land (¢in) should sow it himself to the best of
his ability. In the event that he is incapable (‘@jaza) to cultivate the land
himself or if he has no need [for his own livelihood to cultivate the land],
he may not [lease the land] for rent (duqundi) because the believers are
deemed one body [in terms of solidarity]; anything done by a Muslim
brother to establish equality [between the Muslims] will always be
counted [to his credit] in terms of high scales vis-a-vis God; competition
among the believers exists only with respect to the Hereafter. Every
believer should have his own plot of land in private ownership (milk). [In
order to secure] his share (nasib) in the Hereafter the believer, if he has
more property than he needs, should give [the surplus] to his brother
who is in need....3

1 Ibn ‘Asim, al—?i,simiyya, 158, 160; Schacht, Introduction, 154—55; Hallaq, Sharta, 256—58.

2 Abu Salim in al-Athar al-kamila, 111, 118, fn. 5. Cf. Layish, Judean Desert Documents, doc. 33.

3 Al-Athar al-kamila, 111, 118. Cf. Abii Salim, al-Ard, 15, 20. The Mahdi seems to have changed his
mind regarding cases where the owner of the land was incapable of cultivating his own plot
and permitted in such cases to resort to contracts of tenancy; see below, doc. 10.
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Private property (milk) is well established and tolerated in Islamic law. The
Mahdi nevertheless is determined to bring about a land reform, though on
a voluntary basis: Everyone should have a plot of private land and cultivate
it by himself. The scope of the land should satisfy one’s needs; land beyond
this scope should be given to needy people. Moreover, the Mahdi condemns
leasing land for rent because he deems this practice a sort of exploitation of
agricultural labor by landlords in glaring contradiction of Islamic law (refer-
ring thereby to the prohibition of riba) and socially undesirable. The Mahdj,
however, does not support his plan for agrarian reform by references to the
Qur’an or the sunna.*

4 Cf. Holt, The Mahdist State, 130. As will be seen in doc. 10, the Mahdi mitigated the prohibi-
tion of lease for rent to some extent.



10. Tenancy Is Permissible if Proprietor Incapable
of Cultivating Land

Legal Introduction

Muzaraa is a contract of lease of agricultural land based on a partnership
(sharika) in which one party provides the land and the other party the labor.
The crop is shared between the parties in accordance with a fixed ratio, such
as one-half, one-third or one-sixth of the crop to the owner of the land and
the rest to the tenant. The contract comprises an offer and acceptance. It is
required to specify the species of the seeds unless otherwise has been agreed
upon between the parties. The land must be appropriate for sowing and its
possession transferred to the tenant.!

Document

The Mahdi instructs Muhammad al-Khayr ‘Abd Allah al-Khgjali, the emir of
Berber, to restore landed property, which had been unlawfully seized under
Turco-Egyptian rule, to the original owners. He further instructs that

If an owner of the land (tin) is weak (daf) to the extent of not being
capable of cultivating the land, he may hire the services (yastakhdim) of
someone in return for a consideration [i.e., part of the crop] as agreed
between the parties, [the practice of tenancy]| should be compatible with
the practice prescribed by the Qur’an and the Prophetic sunna.?

The Mahdi does not provide any references to the textual sources.
We noted earlier that the Mahdi prohibited contracts of lease for rent—
regardless of the circumstances—although such contracts are recognized

1 Ibn Asim, al—‘fi.simt){ya, 164, 166, 168; Donaldson, Sharecropping in Yemen, 6off., 226, 228;
Peters, “Sharecropping,” 85; Schacht, Introduction, 155f. Cf. Layish, Judean Desert Documents,
doc. 32.

2 Al-Athar al-kamila, 111, 227. Cf. ibid., 111, 70 (“The owner of the land is entitled to what has
been agreed upon between the parties”) and Aba Salim’s note in fn. 2; Aba Salim, al-Ard, 17;
Holt, The Mahdlist State, 98—99.
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88 OBLIGATIONS AND CONTRACTS, DOCUMENT 10

under the shari‘a. In the document under review he seems to have excluded
from this prohibition cases where the owner of the land is incapable of culti-
vating his land himself; in such cases he permits leasing the land on the basis
of partnership.?

3 See above, doc. 9. Cf. Layish, Shari'a and Custom in Libya, doc. 65.



1. Pledge Is Not Permissible as a Device for
Circumventing Prohibition of Interest, but the
Pledgee/Creditor May Deduct Expenses from
the Profits

Legal Introduction

Rahn, pledge, is a transfer of possession (as distinct from ownership) of a prop-
erty from the debtor/pledger to the creditor/pledgee as security for the return
of a loan. Except in Hanafl doctrine, the profits (ghalla) of the pledged prop-
erty, e.g,, the yield of agricultural land, belong to the debtor unless the contract
between the parties stipulates otherwise. The Hanafis hold that the debtor
must secure the permission of the creditor in order to retain the profits. The
contract of pledge is concluded by offer and acceptance and becomes binding
(lazim) when the creditor takes possession (gabd) of the object of the pledge.
Neither party may sell the pledged property without the other’s consent. The
pledgee is liable for any damage suffered by the pledged property. When the
debt is paid, the pledgee must return the object of the pledge to the debtor;
if the debtor fails to repay the debt, the pledgee/creditor may sell the pledged
property and reimburse himself.! Broadly speaking, pledge is recognized as
a legitimate device for circumventing the prohibition of interest (riba).2
This seems to refer to cases where the creditor/pledgee secures the pledger/
debtor’s consent to forgo the profits in his favor in return for the loan.

Documents

In what follows, a proclamation and legal opinions issued by the Mahdi and
the Qadi al-Islam will be discussed.

In a general proclamation of g June 1884 the Mahdi deals successively with
two cases pertaining to pledge. In the first case he decides:

1 Hallaq, Sharia, 267-68; Schacht, Introduction, 138—40; idem, “Rahn,” 400; Ibn ‘Asim,
al-Asimiyya, 36, lines 230ff. Cf. Layish, Judean Desert Documents, docs. 50-53.
2 Schacht, Introduction, 78-79.
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If someone pledges his land [as security] for a loan and stipulates [with
the other party] that he [the pledger/debtor] is dispossessed (salb) of
[i.e., agrees to forgo] the profits (ghalla) [implying thereby that the
pledgee/creditor is allowed to keep the profits], he [pledgee/creditor] is
to be given back [at the termination of the contract of pledge] the loan
(wa-man arhana ardahu fi dayn wa-shurita salb ghallatihi yu‘ta daynahu)
[but not the profits from the pledge]. As from now on in any given loca-
tion where the Mahdiyya has established itself, he [the pledgee/creditor]
is not entitled to receive the profits because it is a debt (la ghalla lahu
haythu annahu dayn) [i.e., an act of charity for the sake of God, and only
He may reward the pledgee/creditor; see below]. As to cases that took
place under Turkish rule [where the parties agreed that the pledgee/cred-
itor, rather than the pledger/debtor, would receive the profits], no indem-
nity (gharama) is due [implying thereby that stipulations pertaining to
the profits should not be taken into account]; he [the pledgee/creditor] is
entitled to receive only the substance of the loan (wa-innama lahu ‘ayn
daynihi faqat), [without the profits].3

In the second case, the Mahd1 decides:

If someone pledges his slaves (arhana mamalikahu) and becomes
indebted (tadayyana malan) [i.e., takes a loan in return for the pledge] on
condition that he [the pledger/debtor] forgo (sugut) the benefit (manfa‘a)
[i.e., the profits from the slaves’ labor, in favor of pledgee/creditor], then
if [the contract was concluded] under the Turkish rule the matter is of no
relevance (ma fata. . . fa-qad fata) [implying thereby that the profits rest
with the pledgee/creditor]. Regarding any given location where Mahdist
rule has established itself, the [pledger/debtor’s] renouncement of the
benefit [in favor of the pledgee/creditor] will have no effect because the
loan is for the sake of God; it is God who will reward [the pledgee/credi-
tor] and whatever benefit [the pledge] produces comes from God
(wa-yakun al-dayn li-llah wa-thawabuhu ‘ala allah wa-manfa‘atuhu ‘inda
allah).*

In other words, the creditor/pledgee may not derive any material benefit from
the pledge; his loan is an act of charity and his reward for it (if any!) will come

3 Al-Athar al-kamila, 111, 18. Cf. Abii Salim, al-Ard, 23.
4 Al-Athar al-kamila, 119. For a lithographic version of the document, see Mansharat fr'l-hudid,
71. Cf. Abu Salim, al-Ard, 23.
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from God, presumably in the afterlife.> The denial of any material benefit from
the creditor indicates that the Mahdi prohibits the use of the pledge as a device
for circumventing the prohibition of interest.®

A fatwa issued by the Qadi al-Islam Ahmad Al shortly after the Mahdi
passed away, sheds more light on the Mahdi’s aforementioned decisions. The
Qadi rules that since the consolidation of Mahdist rule, regardless of whether
the pledge is a slave, land or something else, “the excess (mughalah) [of the
profits after deducting the pledgee’s expenses in the course of managing the
pledged property] belongs to God; hence, “the profits of the pledge should
be deducted from the principal debt” (tuhsab al-ghalla min asl al-dayn). This
implies that the pledgee/creditor is not entitled to the profits of the pledge
excluding the expenses “because the loan is for the sake of God; it is God who
will reward [the pledgee/creditor] as laid down in the Mahd1’s proclamation.””
The Qadi al-Islam seems to refer to the Mahd1’s objection to using the pledge as
a device for circumventing the prohibition of interest. This implies in practice
that the profits, after deducting the expenses caused to the pledgee/creditor,
belong to pledger/debtor and should be deducted from the loan.®

On another occasion the Mahdi was asked to issue a legal opinion as to
whether the pledgee (murtahin) was entitled to benefit from the profits
(yantafi bi-ghallatihi) in addition to receiving the entirety of the capital (ra’s
al-mal) [i.e., the loan] at the termination of the period of the pledge.

In his legal opinion the Mahdi maintains that the creditor/pledgee is
“entitled to the profits of the pledge only to the extent necessary to cover his
expenses” (lahu al-intifa“ min al-rahn bi-qadr al-nafaqa). His view is based on
a sound Prophetic hadith of reliable transmitters (‘Amir {d. 110/728} and Aba
Hurayra {d. 57 or 58/676—78}),° which holds: “One can ride the mortgaged ani-
mal because of what one spends on it, and one can drink the milk of a milch
animal as long as it is mortgaged” (al-rahn yurkab bi-nafaqatihi wa-yushrab li-
yawm al-sadad [sic]).1° This implies that

5 I owe this observation and much more to Frank Stewart; his e-mail of 15 February 2013.

6 Cf. Abu Salim, al-Ard, 59-60 (the pledgee may benefit from the ghalla provided it is
deducted from the debt due to him).

7 Manshaurat al-Mahdiyya, 207-8.

8 Cf. Aba Salim’s comment on the Mahdr’s proclamation: “[the debtor/pledger] is not
allowed to take possession (istila’) of the profits as long as [the expenses incurred by
the pledgee/creditor] have not been taken into account (ma lam tuhsab).” See Al-Athar
al-kamila, 111, 17 (caption of the proclamation).

9 Hallaq, Origins, 64ff., 72; Powers, Quran and Hadith, 136.

10  See Wensinck, Concordance, 11, 294, col. ii.
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The profits in excess of the expenses belong to the pledger [/debtor]. The
creditor [/pledgee] will take [the expenses] into account whatever their
scope may be and the issue may not be left unsatisfied [i.e., the matter
should be settled by mutual agreement between the parties] (al-manafi‘
al-za’ida ‘ald al-nafaqa fa-hiya [Pl-rahin yuhasibuha sahib al-dayn bi'l-
gadr ma balaghat wa-la yajuz tarkuha bi-dun ridan).

The Mahdi cites in this connection Q. 2:188 in an attempt to encourage the
moderate disposition of property."!

The main conclusions that may be drawn from the aforementioned docu-
ments is that contrary to the common view, according to which the pledge is a
legitimate device for circumventing the prohibition of interest, the Mahdi is of
the opinion that as a matter of principle taking interest by using the device of
pledge is not permissible, though he agrees, having regard to economic consid-
erations, that the pledgee/creditor may deduct from the profits the expenses
incurred in the course of managing the pledge, while the residue of the profits
should be deducted from the loan in a manner agreed between the parties. The
Mahdi enlists the textual sources of the Quran and the Prophetic hadith to
support his view. No reference is made to the schools of law regarding stipula-
tions concerning the profits of the pledge.

11 Mansharat fi °l-hudud, 16-18.



12. Right of Preemption Reserved Only to the
Partner, Not the Neighbor

Legal Introduction

Preemption (shufa) is the right of the co-owner to buy out his partner’s share
designed for sale. Should this share be sold without his approval to a third
party, the co-owner has the right to purchase it, even against the will of the
new owner, who will be reimbursed. The Hanafis extend this right to owners
of the adjacent properties, that is, to neighbors. Most of the Malikis (as well
as jurists from other schools) do not allow extending the right of preemption
to neighbors, nor do they allow selling this right or donating (Aiba) it; but it
may be transmitted through inheritance. When a co-owner sells his share to
other co-owners, his partners (shurak@’) to this share (through other contrac-
tual obligations) participate in the sale according to their respective portions.
Some Malikis permit exercising the right of preemption in usufruct (manfa‘a),
as in the case of renting agricultural land.!

Document

A gadi (na’ib) asks for the legal opinion of the Qadi al-Islam Ahmad ‘Ali as to
whether the right of preemption in land and buildings is reserved only to the
partner (sharik) of the property, that is, his co-owner, or to both the partner
and neighbor (jar) of the owner of the property.

The Qadi al-Islam’s legal opinion:

Only the partner has the right of preemption; the neighbor has no right
of preemption.?

Although no school was mentioned, there is good reason to believe that the
Qadi al-Islam was inspired by the Maliki school.

1 IbnAsim, al- ‘Asimi){ya, 136£1. esp. lines 919, 934, 942; Izzi Dien, “Shuf‘a”’; Schacht, Introduction,
142; Hallaq, Shari'a, 306—7; Anderson, Africa, Glossary.

2 Manshurat al-Mahdiyya, 203, 206. Cf. Aba Salim, al-Ard, 57; Layish, Judean Desert Documents,
docs. 45-46. In one of his religious khutbas the Mahdi says: “You must preserve the right [of
preemption?] of your neighbor (wa-alaykum bi-haqq al-jar).” See al-Athar al-kamila, v1, 274.
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PART 4

Family






A. MARRIAGE

13. Marrying a Woman Promised to Another, Even
after Consummation, Entails Dissolution and
Discretionary Punishment

Legal Introduction

Under traditional shari‘a, asking a girl's hand in marriage, or proposal (khitba),
if accepted by the other party, is tantamount to a promise to marry the girl that
does not constitute a contract of marriage. It is meant to provide each of the
parties an opportunity to be informed of the qualities and defects of the other
party; thus they may, with certain limitations, gaze (nazgar) at each other. It is
not permissible to propose marriage to a woman who has accepted a proposal
from someone else (this is based on a hadith). Each party may break the pro-
posal with no compensation to the other party, though the girl has to restore
any gift she has received that is counted as part of the nuptial gift (sadaq).
According to some Malikis, such as ‘Illaysh (d. 1299/1881-82), the marriage of
a girl who has accepted a proposal (ba'da rukiuniha li-khatib) from someone
else (without this proposal having been formally broken) is void and should
be dissolved ( faskh) before consummation; but if consummated, it cannot be
dissolved.!

Document

In a fatwa addressed to ‘umala’, magadim and nuwwab al-shar, the Mahdi
refers to the case of a man who had proposed marriage (khatib) and paid sub-
stantial amounts of money, probably on account of the saddaq. The conclusion
of the marriage (‘agada ‘alayha ‘ismatan) was postponed until the termination
of the period during which the khatib was entitled to “gaze” (nagar) at the girl.

1 Zaydan, V1, § 5075, 5079, 5098ff,, 5105, 5114, 5118, 5120ff.; Wllaysh, Fath al-AlL, 1, 425; Shalab;,
Ahkam al-usra, 50ft., 62; Peters, “Islamic Family Law,” § 0.1.1.2. On the Shafi7 view concerning
marrying a woman promised to another in connection with King David, Uriya and
Bathsheba, see Stern, al-Qushayri’s Thought, 188-89. Although consummation is forbidden
in the absence of a valid contract of marriage, once it has taken place it entails some marital
rights and obligations; see Peters, “Islamic Family Law,” § 0.1.3.1.
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In the meantime a third party appeared on the scene and married the girl,
probably in return for a higher amount of sadag. The Mahdi opined:

This matter is not agreeable to God and His Messenger [that is, not com-
patible with the textual sources of the Quran and the sunna]? and con-
tradicts [the moral code of] the Mahdiyya. It is completely prohibited
(haram wa’l-haram) and should not be pursued. The man in charge of
this affair (sahib dhalika)® should be flogged and put in jail and the mar-
riage be dissolved (tufsakh... al-isma).*

If the marriage in the case under review had not been consummated the
Mahdr’s ruling of dissolving the marriage would have been compatible with
the Maliki doctrine. If, however, the marriage had been consummated then
its dissolution would have been in glaring contradiction of this doctrine. The
Mahdr’s ruling regarding flogging and imprisonment seems to indicate that the
Mahdi treated the marriage as an immoral act in terms of chastity, something
approaching unlawful sexual intercourse (zina), which, properly speaking, is
not the case. There might have been a question of reimbursing the khatib for
the money he had given to the girl, but the legal opinion does not deal with
the civil aspect of the case. Since the number of lashes is not mentioned, it
seems that we are dealing here with the Mahd1's discretionary punishment.
The Mahdi intended, by means of these measures, to deter potential offenders
from marrying women who had accepted proposals from other men.

2 The traditional view provides that breaking a proposal of marriage on the initiative of either
party is legitimate provided it is done for an appropriate purpose that can be justified by
the sharta; otherwise (e.g., when the incentive for the break is the gain of excessive sadag),
breaking the proposal is deemed detestable (yukrah). See Zaydan, v1, § 5116.

3 This may refer either to the marriage-guardian of the girl or to the man who married the girl
knowing that she had previously accepted a proposal of marriage.

4 Al-Athar al-kamila, v, q15. Cf. Layish, “Tajdida,” 488-503.



14. Prohibition for Marriage on Grounds

of Fosterage Applies to All the Issue of
Consanguine Brothers by Virtue of the Literal
Meaning of a Hadith

Legal Introduction

Fosterage established by breast-feeding creates a legal impediment to mar-
riage. The jurists differ as to the minimum number of sucks that creates such
an impediment, that is, a prohibition for marriage on grounds of suckling. The
dominant view among the Shafiis and the Hanbalis is that five sucks is the
minimum required to create a prohibition for marriage. Q. 4:23 provides a list
of females forbidden for marriage on grounds of fosterage (foster mothers, fos-
ter sisters, mothers-in-law, etc.) immediately after a list of females forbidden
for marriage on grounds of blood consanguinity (mothers, daughters, sisters,
paternal and maternal aunts, etc.). Most jurists share the view, on the basis of
a Prophetic hadith, that anyone that is prohibited on the grounds of kinship
is also prohibited on the grounds of fosterage. Some jurists, however, argue
that the overlap between the two categories is not absolute and that there are
quite a number of exceptions “where the link creating the prohibition on the
grounds of kinship does not exist with respect to fosterage” (li-wwjud al-‘alaga
al-muharrima fi’l-nasab wa-‘adam wujudiha fi °l-rada’). Thus the foster mother
of one of two consanguine brothers is not prohibited from marrying the other
brother, while naturally the biological mother is prohibited for both of them.!

Documents

In a request for a fatwa, the Mahdi is required to clarify the legal position per-
taining to impediment to marriage on grounds of fosterage. In the case under
review, two paternal cousins of the first degree,? the direct sons of Ahmad
and Tahir, are also related to each other through fosterage (mutaradiayn ma‘a
ba'dihim), which implies that they have been suckled by the same woman.

1 Shalabi, Ahkam al-usra, 178—79, 182ff,, 1091 (the citation is from p. 182); Peters, “Islamic Family
Law,” 0.1.2.2.3.
2 Cousins of the first degree are not prohibited from marrying their female cousins.
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The mustafii claims that before the manifestation of the Mahdi it was com-
mon knowledge that in such a case the prohibition (hurma) for marriage on
grounds of fosterage would have been applicable only with respect to “the sons
of the two stallions” (awlad al-fahlayn)® who were personally related to each
other through fosterage, whereas the other brothers, that is, other biological
children of Ahmad and Tahir, would not have been prohibited from marry-
ing their paternal cousins. Now there are rumors that the Mahdi has recently
extended the prohibition for marriage to all the consanguine brothers [of the
foster brothers] and their descendants in a descending line (kafat al-ikhwa min
awlad al-fahlayn wa-awlad awladihima), without exception. For the sake of
legal certainty he asks for a legal opinion on the issue from a reliable source.*

The Mahdr’s legal opinion, based on “esoteric knowledge available to me”
(batinuhu ‘ilm ladayna):®

The [legal] situation is that no one of the awlad al-fahlayn [i.e., the direct
descendants of Ahmad and Tahir, even] those that are not related to each
other through fosterage (rada‘), may marry the daughters of any of the
other [consanguine brothers, i.e., cousins] due to the foster relationship
that has been created between the two brothers; by virtue of the foster
relationship created between the two aforementioned [brothers], the
issue of all [the consanguine brothers] become related to each other
through a foster relationship. This is the implication (%bra) to be drawn
from the totality (‘umim) of the literal meaning (zahir) of the Prophetic
hadith . . .: ‘Anyone prohibited [for marriage] on grounds of consanguin-
ity is also prohibited on grounds of fosterage’ (yahrumu min al-rada‘ma
yahrumu min al-nasab)® [i.e., the prohibition on grounds of fosterage is
total and applies to all the issue of the consanguine brothers]; it does not
apply [only] to the [immediate] cause [i.e., link] (la bi-khusiis sababihi)
[that creates the prohibition on grounds of fosterage], unlike the view
adopted (daraja ‘alayhi) by the ‘ulama’. This being the case, do not adhere
(tugallidit) to the schools (madhahib) of the wulama’ whenever they

3 Fahl is a man that causes, through sexual intercourse, his wife’s breast to flow with milk.
By virtue of this fact, most of the ulama’ share the opinion that not only the woman who
suckles an alien child becomes the foster mother of that child but also her husband becomes
the foster father of that child. Hence the rule “the milk of the stallion causes prohibition [for
marriage|” (laban al-fahlyuharrim). See Zaydan, v1, § 54971f.; Shalabi, Ahkam al-usra, 196ff.
Al-Athar al-kamila, 111, 33.

See Glossary, s.v. ilm al-batin.

[S1 TN

6 See Wensinck, Concordance, 11, 265,
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contradict the literal meaning (zahir) of a Prophetic hadith ...; rather,
comply with the wording of the fadith and act accordingly.”

As to the specific case, the Mahdi rules:

The descendants of the consanguine brothers may not marry [their cous-
ins] because they are deemed [foster] brothers by virtue of the Prophetic
tradition (fa-la yajiz nikah ‘asaba hadha al-nasl li-annahum ikhwan
bi-dalil gawlihi): ...[God] prohibits [for marriage] on the grounds of
consanguinity anyone who is prohibited on the grounds of fosterage
(yuharrim min al-rada‘a ma yuharrim min al-nasab).8

On another occasion, the Mahdi is asked for a legal opinion as to whether
the prohibition (hurma) for marriage applies exclusively to the foster brother
(radi’) who is deemed son of the owner of the milk (i.e., the foster mother) and
her husband who impregnated her thus causing her breast to flow with milk
(wa-yakun ibnan li-sahibat al-laban wa-li-sahibihi)® or also to the entirety of
his consanguine brothers and sisters. The MahdT’s response is that the prohibi-
tion is total, i.e., it applies to all consanguine brothers and sisters. He bases his
decision on Q. 4:23, and the totality (‘umum) of the Prophetic hadith [God]
prohibits [for marriage] on the grounds of consanguinity anyone who is pro-
hibited on the grounds of fosterage.’ In this connection he cites another hadith
whereby A’isha asks the Prophet whether her foster paternal uncle may enter
her private residence, and the Prophet answers that he may by all means since
he is a foster uncle, indicating thereby that he is prohibited from marrying her.
The Mahdi sums up the case as follows:

Since the [consanguine] brother who has never been suckled becomes
prohibited (muharraman) from marriage like his foster brother, it is nec-
essary to prohibit from marriage (tahrim) all the [consanguine] brothers
of the foster brother. This is implied from the unambiguous meaning
(sarth) of this hadith and the literality (mafhum) of the above-mentioned
Qur’anic verse [Q. 4:23].1°

Al-Athar al-kamila, 111, 34.
Ibid., 111, 35; Wensinck, Concordance, 1, 452.

© o 3

See above, fn. 3.
10 Al-Athar al-kamila, 111, 110-11. For a lithographic version of the documents, see Manshiirat
ft'l-hudud, 25-26; Wensinck, Concordance, 11, 265.
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The Mahdi’s ruling aggravates the prohibition for marriage on grounds of
fosterage, though this ruling is compatible with the majority view of the
schools. The MahdT’s stance seems to be the result of his adherence to the lit-
eral (zahir) interpretation of the textual sources and the esoteric knowledge
available to him.

At the same time, the Mahdi clarifies that prohibition for marriage on
grounds of suckling is created only after five or more sucks; less than five sucks
are not counted as suckling. This view is compatible with the dominant view
among the Shafiis and the Hanbalis, though there is no indication that the
Mahdi was inspired by these schools. In a tradition attributed to the Mahdi he
further explains that sucks are only counted before weaning ( fitam).!!

11 Al-Athar al-kamila, 111, 111; ibid., v11, 130, 229. Cf. Peters, “Islamic Family Law,” § 0.1.2.2.3.



15. Marrying a Woman against Her Will or a
Woman Who Does Not Share “Spiritual
Communion” Is neither Permissible nor Advisable

Legal Introduction

The Malikis, unlike the Hanafis, acknowledge the guardian’s right of coercion
with respect not only to a minor girl but also to an adult woman, provided she
is a virgin. In other words, he may marry them off against their will. However,
an adult woman who has lost her virginity (thayyib) must always give her con-
sent to the marriage. The Hanafis do not acknowledge the right of coercion
with respect to an adult woman; she may conclude her own marriage.!

Documents

The Mahdi sets a personal example as to the desirability of a woman'’s consent
to her marriage:

Every time I was offered a woman for the purpose of marriage I would
stipulate her consent to the marriage; [once she expressed her consent, ]
I would consummate the marriage with her consent (wa-kullama ata li
bi-zawja ashtarit ‘alayha al-rida bi-hadhihi al-hala fa-tadkhul maTbi’l-rida
biha).2

In one case, a woman requested the protection of the Mahdi against the
Ikhwan, i.e., fellow members of the Mahdiyya, on the plea that they were
attempting to marry her off to someone. The Mahdi responded by sending
the following instruction: “No one may marry her off unless with her consent
and free choice” (la yatazawwajuha illa bi-ridaha wa-[i|khtiyariha).” The Mahdi
also insisted that she be allowed to keep her slave girl (jariya) that had been
“left from her [matrimonial] rights” (al-baqiya ‘indaha min huqugiha),® which
may imply that the slave girl was part of the sadag given her on her previous

-

Shalabi, Ahkam al-usra, 12628, 257-58; Peters, “Islamic Family Law,” § 0.1.2.1.
Al-Athar al-kamila, vol. v, 210.
Ibid., v, 22.
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marriage and hence it may be assumed that she was thayyib. If this is so, her
consent to the marriage was required also according to the Maliki school.

On another occasion, the Mahdi sent his condolences to Fatima Harun, the
widow of a martyr (shahid), and her daughters. He left her the option either
to join him or to stay where she was residing. As to her remarriage, he left the
matter completely to her discretion.*

In a letter to one of his Ansar, the Mahdi advises him not to marry a certain
woman against her will because this might cause him great damage:

It is common knowledge that a firm spiritual communion (wisalat al-rith)
is the pivot [on which stable relations between the spouses is estab-
lished] and the source of blessing (akhyar) [in married life]. Only evil
people (ashrar) who do not pay attention to their Lord, the One, the
Chosen (al-mukhtar) [sic], turn away from [the spiritual communion] to
something else ... Communion of the body and soul on the basis of blood
kinship (garabat al-arham) may sometimes mislead. Therefore stay away
from such a communion...

The Mahdi was informed that had that man married the aforementioned
woman, she would have caused him serious harm (darar) by bringing about
his detachment from the Ansar. He therefore strongly recommends that the
man avoid this marriage, which lacks “spiritual communion.”>

The MahdT’s advice seems to be prompted in the first place by ideological-
religious incentive—lack of “spiritual communion” between the parties—
indicating that the woman does not belong to the Mahdist community. The
document provides also some notion of the Mahdr’s attitude regarding mar-
riage between blood relatives. But above all, the Mahdi is eager to prohibit
marrying a woman against her will, a prohibition that is in glaring contradic-
tion of the Maliki doctrine.

4 Ibid., 1v, 222.
5 Ibid,, 1, 417. Cf. below, doc. 32.



16. The Mahdi as the Supreme Qadi Delegates to a
Woman the Power to Marry off Her Daughter

Legal Introduction

According to most schools, only the father and after him male agnates in a
specified order may act as marriage guardians of their wards regardless of their
sex. Marriages contracted by other than an authorized legal guardian are null
and void. In default of any of these, the gadi exercises this right by virtue of
his status as the “general guardian” (sahib al-walaya al-‘Gmma). The Hanafis,
unlike the other three Sunni schools, allow a woman to conclude her own
marriage and that of someone else provided she is of age (baligha) and sane
(‘agila). All schools agree that the marriage guardian and his ward (al-mawla
‘alayhi) must share the same religion.!

Documents

In the case under review, the Mahdi delegates to his agent the power to marry
off a certain woman provided she agrees to adhere to the Mahdiyya (tawhid
al-rahman), adopt an ascetic way of life (al-suluk li-tariqg al-akhira) and be
helpful to the cause of the Mahdiyya (tarig allah). He suggests contracting the
marriage after his nominated caliphs and the treasurer of Bayt al-Mal have
been consulted.?

The Mahdr’s delegation of power is by virtue of his authority as the supreme
gadr in the Mahdist state. It seems that the woman was brought to Bayt al-Mal
as booty. Since she is referred to as “wife” (zawja), it might well be that her
marriage was dissolved automatically on the grounds of “difference of religion”
(her husband being left behind in Turco-Egyptian territory); now the Mahdi is
prepared to release her and remarry her off to one of his adherents, provided
she fulfills the aforementioned conditions.3

1 Shalabi, Ahkam al-usra, 255f, 258, 266ff, 275ff,, 104 (a woman may conclude her own
marriage); Peters, “Islamic Family Law,” § 0.1.2.2.1; Anderson, Africa, Glossary, s.v. jabr.

2 Al-Athar al-kamila, 1v, 174.

3 Cf. below, doc. 38.
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In a letter to ‘Ajiba Abi Bakr the Mahdi writes:

I hereby permit you (gad ajaztu wa-adhintu) to marry off (an tuzawwiji)
your daughter to anyone you wish [provided that the daughter’s] consent
is obtained (@la al-muwafaga) and [that the husband] adheres to the
religion [of Islam, i.e., the Mahdiyya] (wa’l-ittiba“fi °l-din).*

The special circumstances of the case are not known, but there is some indi-
cation that the girl’s father (if alive) and agnates were left behind outside the
Mahdist state, in which case the Mahdi regarded them as infidels. This may
explain why the Mahdi as the supreme gadi delegated to the woman the power
to marry off her daughter, provided she married someone who had already
joined the Mahdiyya. There is no indication that the Mahdi was inspired by
the Hanafi school.

4 Al-Athar al-kamila, v, 18.



17. The Mahdi Prescribes Maximal Rates for Sadag;
Deviation therefrom Entails Expropriation and
Penal Sanctions

Legal Introduction

The wife is entitled to the nuptial gift (sadaq, mahr) from her husband upon
the conclusion of the marriage contract; it is the private right of the wife as a
party to the marriage contract. The nuptial gift is perceived as consideration
for the husband’s exclusive right to sexual intercourse with her. Broadly speak-
ing, the mahr is not a precondition for the validity of a marriage. Its amount is
left to the mutual agreement between the parties as stipulated in the marriage
contract (mahr musamman). In the absence of such an agreement, the Hanafis
and the Malikis prescribe a minimal nuptial gift: ten dirhams and a quarter of a
dinar, respectively. They base their rule on an analogy with the nisab, the mini-
mum value of stolen goods required for application of the hadd punishment.!
The other schools do not prescribe a minimum nuptial gift but refer to a hadith
in which the Prophet allowed an iron ring or the teaching of the Quran to
be offered as the nuptial gift. No maximal mahr is recognized by any of the
schools. In the absence of agreement between the parties, the bride is enti-
tled to the proper nuptial gift (mahr al-mithl) that would have been paid to a
woman with comparable qualities in terms of descent, virginity, wealth, etc.2

Documents

The Mahdi persistently protects the woman'’s right to her mahr and enlists
God’s sanction to this end. In an instructional lecture (khutba) he says:

Fear God in matters pertaining to women; they are God’s trust (wada’i‘)

deposited in your hands; do not wrong them (taglimunahunna) in any
matter relating to their muhur or otherwise.3

See below, doc. 55. On nisab within the context of zakat, see below, doc. 84.

-

IS

Shalabi, Ahkam al-usra, 345-47, 350ff; Peters, “Islamic Family Law,” § 0.1.3.2.2; Anderson,
Africa, Glossary, s.v. mahr.
3 Al-Athar al-kamila, v1, 274.
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In the event that the husband resides in Turco-Egyptian territory while the
wife resides in Mahdist territory, the Mahdi is careful to distinguish between
the wife’s property rights and those of the husband. Thus in one case where
the husband was absent in Egypt, the Mahdi writes to his Ansar and A'wan in
al-Matamma (on the Nile):

My beloved, a girl named Wada‘a, has a husband in Egypt; she is one of
the female believers who have emigrated [to Mahdist territory]. She has
freed (bariat) herself from her husband.* No one may challenge
(yata‘arrad) her [i.e., possess her as booty] because of her husband’s [sta-
tus as an apostate] since she is one of the female believers. I have already
issued a proclamation to the Ansar in Khartoum prior to our arrival there
[i.e., the capture of the town by the Mahdi] to the effect that any female
Muslim believer joining you [i.e., the Ansar] while her husband resides in
a military camp (gaygar)’ or stays with the infidels, her [property] rights
(hagq) and nuptial gift (sadaq) is by no means deemed booty, unlike her
husband’s rights with regard to which she may be challenged...Her
[property] rights and nuptial gift may not be challenged or disputed by
any of the Ansar.6

After the fall of the province of Berber, the Mahdi instructed (7 September
1884) Muhammad al-Khayr al-Khujali, the recently commissioned emir of
Berber, to encourage women who had received excessive nuptial gifts prior to
the consolidation of the Mahdiyya in that area, to return to their husbands vol-
untarily (bi-tayyib al-nafs) the difference between conventional and excessive
nuptial gift in order to allocate it to jikad so that the wives will be rewarded in
the next world.”

But the Mahdi went far beyond leaving the matter of the nuptial gift to the
discretion of women. He prohibited by legislation excessive nuptial gift, in an
attempt to diminish the expenses involved in marriage. In a proclamation he
prescribes maximal rates for sadag: ten riyals® for a virgin (bikr) and five riyals
for a non-virgin (‘uzba, thayyib). Future brides and bridegrooms are warned
to abide by this ruling, failing which the nuptial gift in excess of the maximal

4 The marriage is deemed automatically dissolved on grounds of “difference of religion” of the
couple. See below, docs. 37-38.

See Glossary.

Al-Athar al-kamila, 1v, 461.

Ibid., 111, 227—28. Cf. Holt, The Mahdist State, 98—99.

See Glossary, s.v. riyal qushli.
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rates will be expropriated for the poor (masakin) and for the warriors of the
Jjihad (mujahidun) for the cause of God.?

The Mahdi urges his adherents to reduce marriage expenses. Thus the
marriage banquet should consist of dates (walimatuhu bi-tamr), following
the example of Fatima, the daughter of the Prophet, and the clothes should
not exceed two sets. He also reminds them that jihad for the cause of God is
part of the commitment undertaken in their pledge of allegiance (bay@) to
the Mahdiyya.l? The Mahdi claims that his reformist legislation regarding the
reduction (fakhfif) of the nuptial gift is based on direct instruction from the
Prophet (sayyid al-wujiid) having regard to welfare of the umma.l!

In another proclamation, the Mahdi goes even further: If couples do
not comply with his legislation and exceed the maximal rates prescribed by
him, then

The husband and the wife will be punished for having contradicted [his
instructions] by expropriating two-thirds [of the nuptial gift] to the
Treasury of the Muslims as expiation (kaffara) and charity (sadaga) [in
preparation] ‘for the day when neither property nor sons can be of any
use (li-yawm la yanfa' fihi mal wa-la banin) [i.e., the day of resurrection;
cf. Q. 26:88].12

Finally, the Mahdi does not hesitate to impose criminal and other sanctions on
those who ignore his reformist legislation. Thus on one occasion he urges his
adherents:

Marry the virgin (bikr) for ten riyals or less and the non-virgin (thayyib)
for five riyals or less. Contravening this prescription entails punishment
by lashes or imprisonment (habs, sijn) until one repents (yatib) or dies in
prison; he will be dissociated (magti‘) from our people; we will be mutu-
ally cleared (bariyyun) [sic] from each other.!3

9 Al-Athar al-kamila, 1, 432. For a lithographic version of the document, see Manshurat
al-ahkam wa’l-adab, 54. Cf. Holt, The Mahdist State, 131.

10 Manshurat al-Mahdiyya, 300; see above, off.

11 Al-Athar al-kamila, v, 18. Cf. ibid., 1, 231; Glossary, s.v. sayyid al-wujid, On Prophetic mes-
sage by means of ilham, see above, 37.

12 Al-Athar al-kamila, 1, 443; see Chelhod, “Kaffara,” 406—7; Schacht, Introduction, 185. Cf.
Q. 26:88; Wensinck, Concordance, v1, 316, col. i (hiya ahabbu ilayhim min amwalihim
wa-abn@’ihim).

13 Al-Athar al-kamila, 1, 307-8; cf. al-Mufti, Nizam al-qad@’, 137.
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On one occasion the Mahdi expresses his opinion that as long as the property
belongs to God and is designed to be invested in launching jikad in the cause
of God, as embedded in the pledge of allegiance (bay‘a),!* an excessive nup-
tial gift and other marriage expenses are tantamount to theft (fa-la yakhla min
sariga),'’® which may perhaps explain the imposition of criminal sanctions.

Needless to say, the fixing of maximal rates for the nuptial gift by the Mahd1
is an innovation in glaring contradiction of the shari‘a. The same applies to
imposing criminal sanctions on excessive nuptial gifts. Expropriating the nup-
tial gift, even in favor of the poor and the warriors of jihad, infringes upon
women’s shar right. The Mahdr’s presentation of the expropriation as expia-
tion and charity in preparation for the day of resurrection is an attempt to
justify the infringement on private rights on the grounds of religious and social
arguments. It seems that the Mahdi combines motivation to remove obstacles
to marriage with economic considerations in order to enrich the Treasury.

14  Volunteering oneself and one’s property in the cause of God is one of the commitments
included in the pledge of alliance to be undertaken by anyone joining the Mahdiyya; see
above, off.

15  Mansharat al-Mahdiyya, 300.



18. Marriage with a Fifth Wife, though Irregular,
Remains Intact; Instead, One of the Lawful Wives
Is to Be Divorced

Legal Introduction to Docs. 18—22

Under traditional Islamic law a free man may marry up to four wives (a slave
may marry up to two wives, except for the Malikis who allow him four). When
one of the four wives dies or is divorced, he may replace her by another wife. If
the divorce is revocable (raj7), the husband has to wait until the termination of
the waiting period before being allowed to marry another woman (according
to the Hanafs, this is requested also with respect to absolute {ba’in} divorce).!
A contract of marriage with a fifth wife is deemed irregular (fasid) and should
be dissolved immediately; if the husband fails to divorce the wife, the gadr will
do it in his stead. If the divorce of the fifth wife takes place before consumma-
tion, the wife has no monetary rights; if after consummation, she is entitled to
a nuptial gift as specified (musamman) in the contract or, in its absence, to a
fair (mithl) nuptial gift.2 The husband must treat his wives equally (musawah)
and justly (‘adl). The equality is measured in quantitative terms, such as main-
tenance and division (gasm) of the husband’s time between his wives, though
not in matters pertaining to “inclination of the heart” (may! al-qalb), which
cannot be measured and hence is left to the individual’s conscience. Shalabi
refers in this context to the Prophet’s biography according to which the Prophet
strictly divided his time equally among his wives in spite of his strong prefer-
ence for ‘A’isha. Shalabi maintains, however, that even in matters pertaining
to the division of time between co-wives and provision of maintenance, “this
prohibition [of polygamy] should be treated in religious [rather than legal]
terms; [hence,] it is not subject to the jurisdiction of a court” (hadha al-tahrim
dini la yaga‘tahta sultat al-qada’). If the husband has doubts as to whether he
is capable of treating his wives equally and justly he should maintain only one
wife. These injunctions are based on Q. 4:3, 129 and on Prophetic traditions
demonstrating the Prophet’s example of treating his wives equally.3 There is no
limit in the Qur'an and the figh on the number of concubines that a free man

-

See Glossary, s.v. talag ba’in and talaq raj 7.

N

For further details on irregular (fasid) marriages, see below, legal intro. to doc. 26.
Shalabi, Ahkam al-usra, 233-39 (the citation is from p. 236); Hallaq, Shari‘a, 277.

w
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may keep. Extramarital cohabitation is permissible, though with some limita-
tions, only between a man and his own female slaves.*

Marriage suspended to some future date (zawaj mudaf) does not constitute
a contract of marriage because it contradicts the very essence of marriage,
which is enjoyment (mut‘a) of matrimonial relations; it is deemed a promise
to marry.®

Document

Ahmad Sulayman, the treasurer of Bayt al-Mal, asks for the Mahdi'’s legal opin-
ion regarding his legal position after having married a fifth woman. He has in
his matrimonial authority (dhimma) two free women (hurrat) and two emanci-
pated female slaves (ma‘tugat). Muhammad Bey Khalid, a cousin of the Mahdi
and the sub-Governor of Dara,® concluded in Darfur a marriage contract on
behalf of the treasurer with the daughter of a well-known figure. It seems that
the sub-Governor had a previous authorization from the treasurer to conclude
this marriage, but he probably did not know at the time of conclusion of the
marriage that the treasurer already had four wives in his matrimony. Now the
fifth wife, whose marriage has been concluded in good faith, is on her way to
her husband in Omdurman. The treasurer wants to know whether he should
renounce (anzil), i.e., divorce one of his four wives before the arrival of the fifth
wife or delay the divorce “until her arrival and the consummation (dukhul) of
the marriage with her.””

Surprisingly enough, the Mahdyi, in his legal opinion, does not rule that the
marriage with the fifth wife contracted in Darfur is deemed irregular (fasid)
and hence should be dissolved on the spot and that if the treasurer fails to
separate from the additional wife, he, the Mahdji, as the supreme gadr and
head of the judicial structure,? is to impose the separation. Instead, the Mahdi
rules that since the treasurer failed to divorce one specific wife (an emanci-
pated female slave, whom the treasurer mentioned by name), as the Mahdi
expected him to do, probably prior to the marriage contracted in Darfur, the
treasurer should without delay renounce (nuzul), i.e., divorce, one of the two

Brunschvig, “Abd,” 28, col. i.
Shalabi, Ahkam al-usra, 140.
Holt, The Mahdist State, 74.
Al-Athar al-kamila, 1v, 14.

0~ O Ut B

See above, 1.
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emancipated female slaves® “because this contract [with the fifth woman] has
become operative already on its occurrence and is not suspended [to some
future date, in which case it does not constitute a contract of marriage|” (li-ma
anna hadha al-‘aqd madi [madin] laysa muajjal).’® In other words, the Mahdi
inexplicably treats the fifth marriage as a valid (sahih), rather than irregular,
marriage. He does not refer to the issue of the consummation of the fifth mar-
riage, which may affect the wife’s monetary rights on the dissolution of the
irregular marriage. This may imply that the Mahdi does not deem the issue
relevant to the case under review. Since the treasurer did not consummate the
new marriage, the question of committing unlawful intercourse has not come
up, and in any case the contraction of an irregular marriage in good faith can
be defended against such a criminal charge on the grounds of uncertainty or
mistake (shubha).!

The Mahdr’s deviation from the conventional figh seems to be an attempt
to extricate the treasurer, with whom he has close relations, from his personal
predicament. The involvement of his cousin Muhammad Bey Khalid, the sub-
Governor of Dara, in the conclusion of the fifth marriage may have also con-
tributed to this deviation.

9 One may wonder why the Mahdi limited the scope of selection to the circle of the eman-
cipated female slaves instead of leaving the option to chose any wife to the discretion of
the treasurer. Once a slave is emancipated, he or she is a free person for any legal purpose.
However, this may not be so in social respect.

10 Al-Athar al-kamila, 1v,15. Abii Salim, in his caption of the document, uses the term nafidh
for “operative.”

11 See Peters, Crime, 62; idem, “Islamic Family Law,” § 0.1.4. On unlawful sexual intercourse,
see below, doc. 61.



19. The Mahdi Offers Four Wives to the Great
Grandson of Shaykh Ahmad Al-Tayyib Al-Bashir

The Mahdi offers al-Jalal, the son of Shaykh Muhammad Sharif Nar al-Da’im,
as a gesture of appreciation, four women of noble origin in marriage. Shaykh
Muhammad is a grandson of Shaykh Ahmad al-Tayyib al-Bashir, who had
introduced the Sammaniyya order into Sudan,! with which the Mahdi was
originally affiliated. In his letter to al-Jalal the Mahdi expressed his gratitude
for Shaykh Ahmad al-Tayyib al-Bashir’s contribution to the promotion of the
Mahdiyya and his satisfaction that al-Jalal had “committed himself to a cov-
enant [with the Mahdiyya] and pledged allegiance in the cause of consolidat-
ing religion” (wa-innaka mimman ‘ahida wa-baya‘a bi-nafsihi li-taqgwim al-din).
The Mahd1’s gesture is an attempt to enlist Shaykh Ahmad al-Tayyib al-Bashir’s
reputation to the cause of the Mahdiyya. The letter reads as follows:

If you desire women that are tantamount to jewels (jawhara) and pearls
(durra), and if you request four wives [of this quality] rather than one,
I shall marry you off to them (wa-badal al-wahida law talabta arba‘a [sic]
la-zawwajnaka iyyahunna).?

1 Holt, The Mahdist State, 45—46.
2 Al-Athar al-kamila, 11, 291.
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20. The Mahdi Marries a Fifth Wife with the
Prophet’s Permission

The Mahdi takes the liberty to maintain concurrently in his matrimonial
authority more than four free wives. He issues a ruling to this effect, based
on Qurianic verses and hadiths as interpreted by such commentators as
‘Tkrima (d.105/723—4), al-Dahhak (d. c.105-6/723-24), Ubayyb.Ka‘b (d. c. 29—-34/
649-54) and Mujahid (d. c. 100—-4/718-22), and on direct inspiration (ilham)
from the Prophet Muhammad. This inspiration is derived during colloquies
with the Prophet entailing sharp physical sensation.! The Mahdi finds sup-
port for the solution of his personal problems in precedents established by the
Prophet Muhammad.

Being fully aware of his deviation from the shar? conventional norms
pertaining to polygamy and the impact it may have on the Ansar, the Mahdi
justifies his behavior as follows:

I do not absolve myself [from the guilt of marrying more than the quota
of four permissible women]. Still, my Lord vindicates me...I know that
the believers think well of me...I shall clarify some of the texts (nusis)
mentioned in some of the commentaries pertaining to a saying [of God],
be He exalted: ‘It is not allowed thee to take (other) women henceforth’
[Q. 33:52], in order that relaxation be imposed on some of the Ikhwan
whose hearts are dominated by the hostility of Satan, due to the women
whom my Lord, praise be to Him, wanted to be in my matrimonial
authority.?

1 For a complete annotated translation of the section pertaining to polygamy with references
to the commentaries and a description of the physical sensation that the Mahdi experienced,
see Layish, “The Mahdr'’s Legal Methodology,” 61-65. On mystical states, see Stern, “On the
Authenticity of the Mystical Treatise,” 94ff. On Prophetic message by means of ilham, see
above, 37ff.

2 Al-Athar al-kamila, 1v,192—96; the citation is from pp. 194-95.
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21. Equality among Free Wives

In connection with the interpretation of Q. 113, during a colloquy in which
Ibn ‘Abbas, Ibn Mas‘td, and ‘A’isha, “Mother of the believers,” are present, Ibn
‘Abbas asks the Prophet for the meaning of the word al-falag (daybreak) that
appears in the first verse of the sira, and the Prophet responds: “Two beams
of the sun [light] struggling with one another (hablani yatanatahani) in the
depth of Hell” In a response to the Mahd1’s question the Prophet says that this
Hell is awaiting “a man who does not treat equally his free wives and a man
who does not treat his parents dutifully! (‘ala rajul lam ya'dil bayna zawjatihi
al-ahrar wa-‘ala ‘@iq [sic] al-walidayn).?

In connection with Q. 4:3, the Mahdisays in an instructional lecture (khutba):
“Anyone married to two wives or more should treat them equally (fal-ya‘dil
baynahunna).” The Mahdi supports this statement by a Prophetic hadith to this
effect: “He that does not treat his wives equally, on the Day of Resurrection his
half [body] will be bending down (shigquhu ma’il) and the [other half] will be
collapsing (wa-shiqquhu saqit).”3

1 Such treatment of parents is said in a tradition to be one of the great sins. For the tradition,
see Lane, Lexicon, 2095, col. iii.

2 Al-Athar al-kamila, v, 452.

3 Ibid,, vi1, 274. Cf. Wensinck, Concordance, 111, 160, col. i.
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22. The Mahdi’s Co-Wives Opt for an Ascetic Life
and the Hereafter as a Precondition for Marriage

The Mahdi expects his co-wives to adopt an ascetic mode of life and opt for the
Hereafter rather than this world in order to appease God and His Messenger.
To this end he enlists Q. 33:28—-29, where God urges Muhammad to present
his wives with the choice between this world and its embellishments and
the Hereafter; if they opt for this world, he should divorce them in return
for appropriate compensation; if they opt for the Hereafter they may expect
to be rewarded. The Mahdi claims to have stipulated with each of his free
wives before contracting the marriage that she should choose between the
two options and that, happily enough, they have opted for the Hereafter and
thereby have become his assistants (a‘wan) in fulfilling God’s command.!

1 Al-Athar al-kamila, 111, 62.
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23. Joining the Mahdiyya while Leaving Husband
behind Is Not Deemed Disobedience

Legal Introduction to Docs. 23—25

The wife must obey her husband in matters pertaining to matrimony, and
first and foremost be sexually accessible to him; once consummation of the
marriage takes place the wife is entitled to maintenance. The wife may leave
the marital home without the husband’s consent without losing her right to
maintenance provided there is some legal justification for doing so, such as
not enabling her to visit her relatives, non-payment of the prompt nuptial gift
and failure to provide her with a proper conjugal dwelling. If the wife does not
fulfill her obedience obligations, the husband has the right of marital chastise-
ment (walayat al-ta’dib). This right is based on Q. 4:34. Prophetic hadiths do
not permit beating the wife on her face; only non-severe beating (darb ghayr
mubarrih) is permitted. A wife that has been proclaimed disobedient (nashiza)
by the gadrloses her right to maintenance during her recalcitrance.!

Document

The Mahdi introduced several innovations in the domain of obedience. Thus,
leaving the marital home for the purpose of joining the Mahdiyya while the
husband is left behind in Turco-Egyptian territory is not deemed disobedience
from a shar 7 point of view. In one case the Mahdi writes to someone:

Your wife ‘A’isha ... wants to visit us and to emigrate to us [Mahdist terri-
tory]. Let her emigrate (fal-tuhajir) and after her arrival here, God willing,
you will [also] arrive [emigrate], whereupon she will return with you [to
the marital home] ... Once the wife meets me and enjoys the lights of the
Mahdiyya, she may by all means return (sa-ta @d) [to your marital home].2

1 Shalabi, Ahkam al-usra, 328, 331ff., 425-26; Peters, “Islamic Family Law,” § 0.1.3.3; Hallag,
Sharia, 284-8s5.
2 Al-Athar al-kamila, 1v, 168.
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24. Coercive Measures to Enforce Obedience

Regarding sanctions on disobedient wives, the Mahdi suggests:

[As to the law applying to women, a wife who is disobedient to her
husband] must be put in a darkened cave or house (awkarn buyiut
muglima) until she [agrees to] return [to the conjugal dwelling] or, [if she
declines], until she dies as an adulteress (zaniya).!

In other words, the Mahdi refrains from resorting to the shar? sanction of
depriving a recalcitrant wife of her right to maintenance and prefers to resort
to coercive measures in an attempt to persuade the wife to obey her husband.
Moreover, the Mahdi threatens to consider a disobedient wife as an adulteress
(zaniya), implying thereby imposing the hadd punishment of lapidation.?

1 Al-Athar al-kamila, v. 422. Cf. resemblance to Q. 4:15 (... confine them to the houses until
death take them...). The verse was abrogated and replaced by Q. 24:2. Manshurat al-ahkam
wa’l-adab, 5455 (the disobedient wife is liable to deprivation from sexual relations and to
chastisement on the basis of Q. 4:34).

2 No mention is made of “enforced obedience.” Cf. Shaham, “Bayt al-ta‘a.”
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25. Disobedient Wife Compelled to Renounce
Rights in Divorce

When the relations between the spouses seem to be beyond repair and there
is no point in restoring a disobedient wife to the conjugal home, the Mahdi
seeks to terminate the union between the couple while imposing on the wife
a financial sanction rather than depriving her of the right to maintenance dur-
ing her recalcitrance. In response to a question addressed to him by his agents
(‘umal@’), military commanders (magadim) and gadis (nuwwab al-shar) con-
cerning a disobedient wife (nashiza) who hates (kariha) her husband, the
Mahdi rules:

She must return the nuptial gift (sadaq) and whatever she has received
from her husband and [in return] be relieved [from marriage, i.e., be
divorced] (yufa ‘anha) by all means; there is no advantage (faida) [in
maintaining the marriage under these circumstances].!

In other words, the Mahdi imposes on the wife a compulsory renunciation
divorce, whereby she must renounce her financial rights, and the husband is
released from his duty to compensate his wife with the residue of the nuptial
gift (mahr muwakhkhar) and—by implication—the waiting-period mainte-
nance, which is usually considered as part of the wife’s financial rights. Under
traditional sharia, the renunciation and khul‘ repudiation are based on the
mutual consent of the spouses.?

On the other hand, the Mahdi is anxious to ensure that the wife is not
beaten severely. In a tradition attributed to him after his death he is reported
to have said:

Do not beat [your] wives; if they make you miserable beat them symboli-
cally with the head of the turban (wa-in shaqat ‘alaykum fa-[{]dribihunna
isharatan bi-ra’s al-imma).3

-

Al-Athar al-kamila, v, 415.
On ibra’ and khul, see below, docs. 27-30; Glossary.
Al-Athar al-kamila, v11, 253.

[SEI N

© KONINKLIJKE BRILL NV, LEIDEN, 2016 DOI 10.1163/9789004313996_030



26. A Woman's Marriage to Another Man before
Establishing Her Divorce from Her Former
Husband Entails Separation and Restoration to
Her First Husband

Legal Introduction

The Hanafl doctrine distinguishes between void (batil) and irregular (fasid)
marriages, a distinction that is not always clear. A marriage is deemed void if
it lacks an essential element (asl) pertaining to the nature of the contract, as
in a case where there is a permanent impediment to marriage (e.g., between
a brother and a sister) or a marriage with another man’s wife (she belongs to
the category of “prohibited women” {muharramat} for marriage). A marriage is
deemed irregularif it has a defect in a “quality” (wasf), i.e., a formal requirement
or circumstance necessary for the contract to be valid, such as the presence of
witnesses or a marriage with a woman during her waiting period. In both void
and irregular marriages, as soon as the defect is known, the parties must sepa-
rate, failing which the gadr will separate (tafiig) them. Unconsummated irreg-
ular or void marriages entail no legal consequences. In consummated irregular
marriage hadd penalty cannot be applied because of the mistake or uncer-
tainty (shubha) regarding the unlawfulness of the offender’s act;! the woman
has to observe the waiting period; she is entitled to nuptial gift; the children
are deemed legitimate; and relationship by marriage (musdahara), which is an
impediment to marriage, is created between each partner to the marriage and
the ascendants and descendants of the other partner.? In consummated void
marriages the hadd punishment is averted if there is uncertainty regarding the
contract (shubhat al-‘agd), which is presumed to exist if there is a formal sem-
blance of right;3 the only consequences are that the woman is entitled to nup-
tial gift (mahr), and a relationship by marriage between the partners is created.

The other schools make no distinction between void and irregular mar-
riages; they distinguish between void marriages, the defects of which are
unanimously accepted (e.g., a marriage with another man’s wife; see Document

1 For further details on this defense, see Peters, Crime, 21—22. On unlawful sexual intercourse
and the sadd punishment, see below, doc. 61.

2 Shalabi, Ahkam al-usra, 169ff.

3 Peters, Crime, 23.
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below) and void marriages, the defects of which are not acknowledged by all
schools (e.g., a temporary marriage). If the marriage has been consummated,
there is a presumption of mistake (shubha). Broadly speaking, the legal effects
are the same as those of irregular marriages under Hanafi law.4

According to traditional Islamic law, unilateral divorce becomes effective at
the very moment of its pronouncement, provided it is pronounced by some-
one qualified to effect divorce with respect to a woman that is an object of
divorce and provided she is actually (hagigatan) a wife or presumed (hukman)
to be so. If it is stipulated that the divorce becomes effective at some future
date (talag mudaf) or if the divorce depends on the fulfillment of a condition
(ta'lig al-talaq bi'l-shart), then either when the date arrives or the condition is
fulfilled, the divorce becomes effective.5

Document

A man allegedly divorced his wife residing in Mahdist territory while he, the
husband, was in Turco-Egyptian territory shortly before the Mahdist forces
took over. Subsequently, the woman married another man allegedly in good
faith, that is, on the assumption that the divorce from her first husband was
legally effective. Qadi Ahmad in the Mahdist state, who seems to have been
requested to endorse the new marriage, asked the spouses to provide him
with the necessary evidence regarding the dissolution of the first marriage.
Only then did it emerge that the documents of the divorce were lost on their
way from Turco-Egyptian territory and all the efforts to get hold of them were
in vain. Needless to say, in the absence of evidence as to the occurrence of
the divorce, the marriage of the allegedly divorced wife to someone else
was of great concern to the Mahdi in terms of public morality and women’s
chastity. Under the circumstances, Muhammad al-Tayyib al-Basir, the Mahdi's
lieutenant in Gezira, asked the Mahdr’s legal opinion as to how to handle the
matter.

Broadly speaking, legal actions pertaining to matrimony that took place in
Turco-Egyptian territory were totally ignored in the Mahdist state. However,
the Mahdi was ready to acknowledge the validity of the first marriage because

4 Peters, “Islamic Family Law,” § 0.1.4; Shalabi, Ahkam al-usra, 207-8, 319—22; For the views of
various schools on the prohibition for marriage of someone’s wife or a woman in her waiting
period, and their legal effects, see Zaydan, v1, § 5643—46.

5 Shalabi, Ahkam al-usra, 494ff. Cf. Zaydan, v1, § 5184ft.
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the husband and the gadi who had issued a fatwa dissolving the first marriage
were latent adherents of the Mahdiyya. Hence the Mahdi ruled that the case
should be brought before another gadr and a chance be given to prove the dis-
solution of the first marriage; if it succeeded, the woman would remain in the
matrimonial authority of the second husband; if it failed, the second marriage
would be dissolved and the woman restored to her first husband.

The Mahdr’s legal opinion (jawab)

My beloved [Muhammad al-Tayyib al-Basir],

... The dissolution of the first marriage (faskh ‘ismat al-zawaj) by the
husband al-Bashir Muhammad occurred before you were appointed in
charge of the entire people and Muslims [of Gezira] and before your
authority was established [in the region]. The gadr that had been resorted
to for the purpose of issuing a fatwa dissolving the [first] marriage was
outwardly (f7 zahirihi) adhering to the Turks, though secretly (batin) he
adhered to us [the Mahdiyya; nevertheless,] his decision [regarding the
divorce] is not deemed effective according to the law applicable in our
territory because the evidence [regarding the alleged divorce] is admit-
tedly missing. Hence, the dissolution is not [valid] whatsoever in legal
respect.

Since anyone fearing God may expect an outlet [from a predicament],
therefore let the second husband fear God and restore the woman
[his wife] to her previous matrimony (sma) [i.e., her first husband; if he
does s0,] God will reward him with blessing. And since he [the second
husband] fears God [and is ready] to disengage (fark) himself [from
the union with his wife, a union] that is not allowed [in shar? respect]
according to the law applicable in our territory, therefore [you, O Qadi
Ahmad] dissolve it [i.e., separate between the parties] (fassikhhu)! Had
this dissolution (faskh) occurred after you took over the Muslims’ affairs
when we appointed you in charge of them, and had the fatwa of the [first]
gadi been issued after the emergence of our rule there [in the region],
then [the fatwa] would have been admissible (ja’iz) [in sharT respect]
with everything that it entails. [In that case] the second husband would
have been allowed to consummate the marriage (an yadkhula ala
al-mar'a) by virtue of our authority (bi-hukmina) [in the region]. However,
since our authority was established only then [i.e., after the issuance of
the fatwa pertaining to the divorce, no account is taken of the fatwa and
hence] the [second] marriage is deemed dissolved (fusikha); it could by
no means be binding (la yithaq li'l-‘agd) in this [shar©] respect unless the
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circumstances were different. [However,] since the first [husband] and
the second [husband] are believers [i.e., adherents of the Mahdiyya], you
[Muhammad al-Tayyib al-Basir] should treat them equally and decide
the case in favor of that party that will establish his right legally, as you
please [i.e., according to your discretion] (sha’naka). Since Qadi Ahmad
is faithful to God, to His Messenger and to us, you will pursue with his
judgment (imdu hukmahu), and let us be done with that.”

Since no mention is made in the Mahdr’s legal opinion as to the legal effects
of the dissolution, it stands to reason that the second marriage had not been
consummated. This may also explain the absence of any reference to the penal
aspect of the case. It seems that the Mahdi was convinced that the parties
to the second marriage were entitled to the defense of doubt or uncertainty
(shubha) that averts hadd punishment.

The Mahdi makes no distinction between void and irregular marriages,
which may indicate at least that he was not inspired by Hanafi doctrine.

Surprisingly enough, the Mahdi does not resort to his policy of takfir, accord-
ing to which the first marriage could have been dissolved on the grounds of dif-
ference of religion.®

6 That is, unless the divorce of the first marriage had been established by evidence.

7 Al-Athar al-kamila, 11, 214-15.

8 On rescission on grounds of difference of religion, see below, doc. 37. On the Mahdt’s policy
of takfir, see below, docs. 69ff.



B. DIVORCE

27. Khul and Financial Liability Prior to the
Mahdiyya

Legal Introduction to Docs. 27-30

Khul‘is a mode of dissolving a marriage by mutual consent of the spouses in
return for a consideration. It is based on Q. 2:229, which allows the wife to
redeem herself, that is, obtain a divorce, by compensating the husband, as well
as on a hadith based on the authority of Ibn ‘Abbas. In the Hanafi and Maliki
schools, compensating the husband is not a precondition for the validity of
the dissolution. In the Hanafi school the dissolution is effected by the husband
rather than by legal proceedings. Either of the spouses may initiate the disso-
lution in return for a consideration to the husband—monetary rights result-
ing from the marriage contract, such as deferred nuptial gift (mahr mwajjal,
muwakhkhar). If it is established that the husband deliberately oppressed his
wife to obtain kAul, the husband loses his right to compensation although the
dissolution is valid. Khul entails an irrevocable repudiation (talag ba’in). Some
jurists, however, hold that kAul constitutes faskh (judicial dissolution) rather
than a talaq (see below).!

Document

A man married a woman and gave her the prompt (mu‘ajjal, mugaddam)
saddq while the deferred (mwakhkhar) sadaq remained in his financial liabil-
ity (dhimma). Later he divorced the wife by ordinary (sunni) repudiation while
both were in Turco-Egyptian territory. Subsequently the divorcing husband
joined the Mahdiyya leaving his divorced wife behind. In order to keep his
conscience clear before God, the man wanted to know whether he still owed
his divorced wife the deferred sadag. In his istifta’ for “God’s ruling” (ma hukm
allah fr), the Mahdi was asked for a legal opinion on this issue.

1 Peters, “Islamic Family Law;” § 0.1.5.1.6.2; Zaydan, v111, § 7824ff. (definition), 7830 (references
to the hadith), 8ogoff. (legal consequences); Shalabi, Ahkam al-usra, 530ff,, 552f.; Hallag,
Sharia, 283-86.
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The Mahdrt's fatwa

The divorcing husband is released from any liability whatsoever regard-
ing the deferred sadag; neither the divorced wife nor anyone else may
claim anything in this regard. This applies also to men who divorce their
wives by means of khul They may not claim any monetary compensa-
tion on the strength of khul from the property of their divorced women
(mukhala‘at) as far as this claim relates to the period that preceded the
emergence of the Mahdiyya. However, [if the divorce took place] after [in
the Mahdist state], then men and women are entitled to claim their
[respective] rights regarding the two issues [i.e., deferred sadag and
compensation].?

The fatwa implies that marital monetary rights, like marriage contracts, have
neither legal nor financial effect in Turco-Egyptian territory (presumably
because the spouses are deemed infidels). On the other hand, in Mahdist ter-
ritory the sharia, in its Mahdist version, is applicable. This harsh policy was
intended to encourage emigration to the Mahdist state.

2 Al-Athar al-kamila, 111, 152—53. See Glossary, s.v. sadaq mu‘ajjal, sadag mwakhkhar, khul



28. Wife’s Right to Nuptial Gift Is Not Affected

by Khul‘ Agreement in the Event of the Wife’s
Emigration to Mahdist Territory while Leaving Her
Husband Behind

In a proclamation disseminated to emirs, the Qadr al-Islam and gadis all over
the country some time after the Mahdi had reached Jabal Qadir in southern
Sudan (31 October 1881) and gave the mountain the name of Massa,! the Mahdi
announced:

The property given by the wife to the husband as compensation to
redeem herself from the marriage (mal al-khul‘) [which may be the nup-
tial gift, mahr, or any other property] originates usually [from the prop-
erty| given by the husband [to the wife] after consummation of the
marriage (dukhil), realization of marital life (istimta‘) and progeny
(istilad) therefrom.? [Henceforth, i.e., in Mahdist territory] it is not lawful
(layasihh) to dispossess the wives [of their right to nuptial gift on account
of the khul‘ agreement]. Render your judgments in accordance with the
judgment prescribed by Allah, Exalted be He, in the Qur’an, the sublime
[no specified sira is mentioned].3

On the face of it, we are dealing here with the Mahdi’s reform according to
which a wife is not required to compensate her divorcing husband by return-
ing the nuptial gift to obtain her release from the marriage bond in spite of her
commitment to do so in the khul‘ agreement. The deviation from the rules of
the conventional kAul‘ seems to be prompted by the Mahdt’s desire to ensure
that women that had emigrated to Mahdist territory leaving their husbands
behind would not lose their property rights. In other words, we have to do here

1 Holt, The Mahdist State, 56.

2 According to all schools of law, with the exception of the ShafiTschool, there is a presumption
of consummation as soon as privacy (khalwa) between the spouses takes place (Peters,
“Islamic Family Law,” § 0.1.3.1). It seems that the Mahdi mentions istimta‘ and istilad as
examples of consummation rather than as independent preconditions for the wife’s right to
nuptial gift; see below, doc. 29.

3 Al-Athar al-kamila, 1, 307 and fn. 5 there. The fatwa was originally published, with minor
variations, in Manshurat al-Mahdiyya, 184. Cf. al-Mufti, Nizam al-qada’, 137.
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with a kind of enforced khul‘ on the husband without the ensuing financial
consequences. Support for this assumption may be derived from the Mahdi’s
fatwa in doc. 27, according to which men who divorce their wives may not
claim any compensation on the strength of khul‘ agreement from the property
of their divorced women as far as this claim relates to the period that preceded
the emergence of the Mahdiyya.

The Mahdr’s deviation from this mode of repudiation is based on the first
part of Q. 2:229, which enjoins on the husband to take back anything given to
the wife prior to the divorce.



29. Compulsory Khul‘ of a Disobedient Wife
though the Husband Is Advised to Renounce His
Financial Rights

Broadly speaking, it is forbidden to impose khul‘ on a wife unless there is
some shar7 justification.! In the case under review, a wife of a consummated
(istimta“) marriage hates (kariha) her husband, allegedly with no harm (darar)
having been caused to her, and has been declared disobedient (nashiza). The
Mahdi issues a legal opinion commending khul®

If the husband divorces her by khul‘ in return for what he has given her
(khala‘aha bi-ma a‘tahu laha) he may (ja’iz lahu) take back what has been
given her. This opinion is based on a hadith [recommending] not to add
on what has been actually given [to the wife, i.e., sadaq], and if he [the
husband] receives from her [in return for her release] less than what has
been given her, it will count to his virtue (fa-huwa khayr lahu); and if he
leaves her [i.e., releases her from the bond] without [taking] anything
[from what he has given her as sadaq] and renounces (‘afa) everything
that is due to him], he will gain the best of blessings, as prescribed [in a
hadith]: ‘Seek high standing before God. [The Prophet was asked:]
‘In what way?’ and he said: ‘Forgive the man who does you wrong, join
the man who breaks relations with you and bestow upon a man who
deprives you.?

Needless to say, a Muslim can always unilaterally repudiate his wife without
obtaining her consent, but then he has to bear the financial consequences of
his act. The status of the wife as disobedient does not automatically deprive
her of herrights as a divorced woman. Hence the khulin the case under review

1 Zaydan, v111, § 7850.

2 Al-Athar al-kamila, 111, 19. For a lithographic version of this document, see Mansharat
al-ahkamwa’l-adab, 69—70. The hadith “tafi ‘amman zalamakwa-tuttman haramak wa-tasilu
man qata‘ak” has not been located in Wensinck, Concordance but it has been located in other
collections of hadith. See, e.g, Jalal al-Din ‘Abd al-Rahman b. Abi Bakr al-Suyuti, al-Itqan
ft alam al-Quran. [Riyad?]: Majma‘ al-Malik Fahd li-Tiba‘at al-Mashaf al-Sharif, 1426H.,
vol. 7, p. 2373 (the hadith relates to Q. 7:199); Fawa’id Ibn Hayyan, hadith no. 62 in http://library.
islamweb.net/hadith/display_hbook.php?hflag=1&bk_no=505&pid=845227 (last accessed in
29 July 2013). Cf. Zaydan, v111, § 7984 (the Malikis allow kAul‘with no compensation).
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seems to be a compulsory khulS it is enforced on the wife probably because
the Mahdi is of the opinion that there is no justification for her disobedience.?
Even then the Mahdi highly recommends, on the basis of a Prophetic fadith,
that the husband be generous toward his wife and renounce the compensation
due to him in divorce by consent.

3 On another occasion the Mahdi expressed his opinion that divorcing one’s evil wife is
preferable considering the alternative: “Assume that your wife is the most beautiful and
handsome wife. However, if she is evil (taliha) her separation (firag) is to be preferred
considering the present situation. If, however, she is virtuous (saliha), your assembly together
is tantamount to the gardens of Paradise’; see al-Athar al-kamila, v, 409.



30. Enforced Khul‘Following Marriage against a
Woman’s Consent

In a letter to Idris ‘ITwad the Mahdi writes:

My beloved, I considered you as one of the most pure, sinless, beloved
and agreeable men, like the corpse of a dead man in the hands of its
washer (al-mayyit bayna yaday al-ghassal)' and I still count you as such.
There is abundance of women [proper for marriage. Surely, just] for the

sake of [marrying] a woman you will not exceed the boundaries of obedi-

ence (ta‘a) [to God], which may be useful to you in the two worlds. Had

this woman consented to have you (radiyat bika) [as a husband], this
would have been the most desirable for me. However, she did not want
you. They [the woman and her mother; see below] accuse [you] of not
carrying out [the MahdT’s decree of] pardon (‘afw) [i.e., her release from
captivity]? and this is a compelling [accusation] against you. This is not
appropriate [for a man of your position], the more so since she [the
woman | and her mother did not express their consent (rida) [to the mar-

riage] in the first place. .. Under these circumstances, if you deem your-

self one of my Companions, you must leave her, repudiate her by talag

and leave her to her own devices with [mutual] consent and take what

you have given them [the woman and her mother, i.e., the sadaq and gifts,

respectively], and let it be done with that.3

The Mahdi seems to be concerned that the woman had been married against
her will although her consent was required.* The Mahdi does not pronounce
the term khul‘ explicitly. However, he suggests repudiating the wife by talaqg
in return for reimbursing him by the mahr and other expenses that he might

have. Needless to say, the husband needs his wife’s consent to such a deal. The

combination of all these elements constitutes actually an enforced kAul"

1 This is a common phrase in Safi literature. It denotes the virtue of man who reveals himself,

devoid of any wishes of his own, before God. I owe this observation to Eliyahu Stern.

2 The woman seems to have been taken as booty in Turco-Egyptian territory and the Mahdi

granted her pardon, probably following her joining the Mahdiyya, and Idris married her

against her will.
3 Al-Athar al-kamila, v, 26.

4 On the guardian’s right of coercion with respect to minor girls and adult women, see above,

doc. 15.
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31. Khul‘Does Not Count in the Quota for
Intermediate Marriage

Legal Introduction

Under traditional sharia, after the third repudiation—whether revocable
(raj) or irrevocable (ba’in)'—a divorced woman cannot be legally restored to
her former husband unless she has married another man, that marriage has
been dissolved and the waiting period ( idda) has been observed.? Ibn Taymiyya
(d. 728/1328) maintains, on the strength of the authority of Ibn ‘Abbas, that
khul‘ constitutes a faskh rather than irrevocable repudiation (taldaq ba’in). Ibn
Taymiyya’s view implies that a woman divorced by kAu/‘can be restored to her
former husband without resorting to intermediate marriage.

Document

In the case under review, the Mahdi is asked for a legal opinion as to whether
khul* constitutes an ordinary repudiation that should be taken into account
within the quota of three divorces after which an intermediate marriage is
required. The mustafti presumes that if kAul‘ is not taken into account as a
regular repudiation, then the divorced woman can be restored to her divorcing
husband by a new marriage contract without having recourse to intermedi-
ate marriage. He derives support from the view ascribed to Ibn ‘Abbas on this
issue.
In his legal opinion, the Mahdi rules as follows:

I am referring to your question regarding someone who divorced his wife
by khul‘ after having divorced her [previously] twice by [ordinary utter-
ance of] repudiation (tallagaha marratayn). [The question at stake is:]
Does khul® constitute [in terms of legal consequences] a repudiation
(talga) or rather [divorce that counts as] non-existence [i.e., the kAul‘
does not count as repudiation] in which [the latter] case he [i.e., the

1 See Glossary, s.v. talaq raj7 and talag ba’in.

2 See below, doc. 43 (legal intro.).

3 See Zaydan, vi11, § 8107-8. Cf. Hallaq, Shari‘a, 284; Powers, Law, Society, and Culture, 70-71;
Chehata, “Faskh,” 836.
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divorcing husband] may restore her [his divorced wife] without resorting
to another husband [i.e., intermediate marriage] (halyu‘addu ka’l-‘adam
wa-yurajiuha bi-din zawj) on the strength of a view related to the author-
ity of (ruwiya ‘an) Ibn ‘Abbas, or [alternatively, if kAul‘is counted as repu-
diation, then the husband] may not [restore his wife without intermediate
marriage|?

My opinion is in the affirmative (aqul na‘am) [that is, that khul does
not constitute repudiation] if [the husband] did not utter [while pro-
nouncing khul| the expression talag; if he did utter the expression talaq
along with the expression kAul, then [the wife] is not legally permissible
to him unless an intermediate marriage has taken place (la tahill lahu illa
ba‘da zawj).*

The Mahdi seems to have been inspired by Ibn ‘Abbas, probably because the
latter belonged to the generation of the Prophet and due to his reputation as
“the father of the Qur'anic exegesis.”> The Mahdi may also have been motivated
by the desire to diminish the harsh consequences of three divorces.

4 Al-Athar al-kamila, 111, 119. For a lithographic version of the document, see Manshurat fi
l-hudud, 69—70.
5 Veccia Vaglieri, “Ibn ‘Abbas,” 40.



32. Tatliqg of a Woman Married against Her Will

Legal Introduction

As noted above, the Malikis acknowledge the guardian’s right of coercion with
respect to both a minor girl and an adult woman, provided she is a virgin. If the
latter has lost her virginity (thayyib) she must always give her consent to mar-
riage. The Hanafis do not acknowledge the right of coercion with respect to an
adult woman; she may conclude her own marriage.! Moreover, if a woman is
married off to someone who is not religiously, socially and economically her
equal (kuf®), she or her guardian can cause a judicial rescission of the marriage
on the grounds of lack of equality (kafa'a). According to the Malikis, only reli-
gious and moral qualities (tadayyun) count and a sinner (fasig) husband can
never be the equal of a pietistic wife.2

The Malikis offer a variety of grounds for divorce on the wife’s initiative, one
of which is unlawful injurious treatment or prejudice (darar), which may be
interpreted in a very wide manner.3 The Malikis (as well as the Hanafis) regard
judicial dissolution as a single irrevocable repudiation pronounced by the gadi
on behalf of the husband (tatlig).*

Document

Following a complaint by Zaynab bint Ahmad Muhammad Sharaf, the widow
of ‘Abdallah Sharaf, a martyr (shahid) who had been killed in a battle against
the “infidel” Turks, the Mahdi writes to the man who married the widow:

I was informed [by the widow] that you had married her against her will
(‘aqadtu [sic] ‘alayha isma bi-dun ridaha) .. .1 have dissolved your mar-
riage to her (gjrayna faskh ‘ismatika minha). [Incidentally, be informed
that] we also issued a legal opinion (jawab) [in a similar case] to your
brother Bashir informing him [of his] option (ikhtiyar) to dissolve the

See above, doc. 15.
Peters, “Islamic Family Law,” § 0.1.2.3.1; Shalabi, Ahkam al-usra, 2g1ff.
See below, docs. 33, 36.

AW N M

Peters, “Islamic Family Law,” § 0.1.5.3; Shalabi, Ahkam al-usra, 581f.; Zaydan, vi11, § 887off. For
further discussion, see legal intro. to docs. 33—36.
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marriage [of his own free will, failing which the Mahdji, as the supreme
gadi and head of the judicial structure, will do it in his stead].6

It may well be that we are dealing here with a case of dissolution of the mar-
riage by the court on the grounds of prejudice (darar). The prejudice is demon-
strated by the marriage of the widow against her will in an attempt to possess
the property left by her deceased husband.”

5 See above, 11.
6 Al-Athar al-kamila, 1v, 473. For further details, see doc. 15.
7 See below, doc. 48.



33. Dissolution on Grounds of Non-Provision of
Maintenance by an Absent Husband

Legal Introduction to Docs. 33-36

All schools recognize, with certain differences, grounds for judicial dissolution
at the wife’s initiative. The Maliki jurists in particular provide a generous vari-
ety of such grounds. Within the domain pertinent to docs. 33—36, they recog-
nize three independent grounds:

1. According to the most authoritative opinion, the husband’s absence for
one year (some hold three years) is a ground for divorce, even if the hus-
band has left the wife property out of which maintenance can be pro-
vided. This ground is intended to protect the wife’s chastity: “[the wife]
is afraid of not being able to resist temptation” (takhsha ‘ala nafsiha
al-fitna).

2. The husband’s failure to provide maintenance. If the failure is the result
of the husband’s indigence, the gadi will grant him a delay of one to three
months to settle the payment of maintenance.

3. Unlawful injurious treatment or prejudice (darar) caused to the wife the
assessment of which is left to the gadi’'s discretion. If the wife cannot
prove her complaint by witnesses, the gadi may resort to the procedure of
arbitration on the basis of Q. 4:35.

As noted in doc. 32, regarding the legal consequences of the dissolution, the
Malikis and the Hanafis deem judicial dissolution a single irrevocable repudia-
tion pronounced by the gadi on behalf of the husband (tatlig). The other Sunni
schools deem it a rescission (faskh). The Malikis regard divorce on the ground
of failure to provide maintenance, unlike the other two grounds, as a single
revocable repudiation. During the waiting period starting with the pronounce-
ment of talag by the gadi, the husband can revoke the repudiation and restore
the wife to his matrimonial authority if he pays the maintenance due.!

1 Peters, “Islamic Family Law,” § 0.1.5.3; Zaydan, v111, § 8792 (the Malikis: husband’s absence
causes the wife to fear that she might commit adultery, takhsha al-zina ‘ala nafsiha), § 8825
(non-provision of maintenance is deemed one revocable repudiation), § 8838 (tatliq by the
qgadi); Shalabi, Ahkam al-usra, 582 (prejudice), 587ff. (husband’s absence and non-provision
of maintenance). On waiting period, see below, docs. 39, 41, 49; Glossary, s.v. idda.
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Document

Late in November 1882, while negotiating the terms of surrender of Bara in the
province of Kordofan to the Mahdist forces, ‘Abdallahi al-Nar ‘Anqara, com-
mander of the rebels, who subsequent to his surrender rose to high rank in
the Mahdist state, sent a letter to the Mahdi in which he expressed the con-
cern of the people of Bara with respect to husbands who had disappeared for
prolonged periods (six-seven years) leaving behind their wives with no main-
tenance. In one particular case, the wife of an absent (gha’ib) husband was
married off to one of the Ikhwan without having observed the waiting period
(idda) prior to the second marriage. ‘Abdallahi al-Nur asks for the Mahdi’s
legal opinion as to whether such a marriage is deemed valid or, if not, whether
it is necessary to rescind (faskh) the union.
The Mahdr’s fatwa:

If the absent husbands are in Turkish territory,? their wives are not
required to observe the waiting period (idda); rather, they are required to
prove that their wombs are free [from pregnancy]| (baraat arhamihinna)3
[for the remarriage to the Ansar to be legally permissible]. If these
[women] have married the Ansar in the district (jiha) [after having
proved that they were not pregnant], then they belong to their husbands’
[the Ansars’] matrimony [i.e., their new marriages are deemed valid]. If,
however, the husbands are absent far away, but not in Turkish territory,
and fail to provide them [the wives] maintenance (nafaqa), then, if [the
wives] request repudiation they will be repudiated (yutallagna) [by the
gadi on behalf of the husband (¢atliq)], and they may not remarry before
completing the prescribed waiting period (al-idda al-ma‘luma).*

The first part of the Mahdi’s fatwa is based on his policy of takfir, according
to which anyone residing in Turco-Egyptian territory is deemed automatically
infidel® and therefore not subject to the sharra law. In the case of an absent
husband in Turco-Egyptian territory this rule implies that observance of the
usual shar7 three-months waiting period—whether in terms of menstruation

2 Unless they are on mission of jihad; see below, doc. 36.

3 Cf. Q. 2:228.

4 Al-Athar al-kamila, 11, 45-46. For a lithographic version of the document, see Mansharat
al-ahkam wa’l-adab, 27—28; Holt, The Mahdist State, 64, 129.

5 On the policy of takfir, see above, 17 and below, doc. 37.
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(qur’), purity (tuhr) or regular months (ashhur)®—is not required since the
wife, who is in Mahdist territory, must only prove that she is not pregnant before
being legally permitted to remarry. It may well be that the Mahdi is referring
here to one menstrual period (istibra’) during which a female slave is forbid-
den to have any sexual intercourse to avoid confusion over paternity (unlike
in the case of a free woman, where three menstrual periods are required to
remove any doubt as to pregnancy); a female slave who has had intercourse
with her master and is then sold to someone else, may not have intercourse
with her new master unless she has completed one menstrual period.” If,
however, the absent husband is in a Mahdist territory, his wife must observe
the usual waiting period and she can obtain divorce on the grounds of non-
provision of maintenance. It seems that the Mahdi was inspired by the Maliki
school. Thus, the dissolution of the marriage by talaq (yutallagna) pronounced
by the gadi on behalf of the husband rather than by faskh, is compatible with
the Maliki school (as it is with the Hanafi school). The implied revocability of
the repudiation on the grounds of non-provision of maintenance, however, is
unique to the Maliki school.®

6 See legal intro. to docs. 39—41.

7 Linant de Bellfonds, “Istibra’,” 253ff,; Peters, “Islamic Family Law,” § 0.1.2.2.3. See below, docs.
40 and 41.

8 See the last passage of doc. 36, below, 141.



34. Tatliq of the Wife of an Absent Husband

The Mahdi is reported to have said:

The wife of an absent husband cannot be divorced unless by an utterance
pronounced either by her husband or, [if he fails to do so], by a gadi [on
the husband’s behalf] (wa-inna [{Jmra‘at al-gha’ib la tutallaq illa bi-lafz
min zawjiha aw min al-qadr).!

In other words, if the absent husband fails to divorce his wife either himself or

through delegation,? the gadr may step into his shoes and repudiate the wife
on the husband’s behalf.

1 Al-Athar al-kamila, v11, 251.
2 See Glossary, s.v. tafwid al-talaq.
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35. Tatlig on Grounds of Non-Provision of
Maintenance

In a fatwa, the Qadi al-Islam, Ahmad ‘Alj, rules as follows:

[If] a man leaves his wife without providing her maintenance not because
of weakness [i.e., indigence] (duf), while the wife does not renounce her
[right to] maintenance, and becomes absent to the extent that she suffers
prejudice (darar) [and the period of absence is] seven months and
beyond that, then, if she brings her case to the shar? gadr (hakim)! and
provides evidence by witnesses (bayyina) to this effect—it is incumbent
upon the gadi to repudiate her (fa-ywjri talagaha) [on behalf of the hus-
band]. After having completed (istifa’) the waiting period of divorce,
there is no impediment (mani‘) to her remarriage.2

In docs. 33—36, we are dealing with a combination of three grounds for judi-
cial dissolution: non-provision of maintenance, the husband’s absence and
prejudice. It seems, however, that non-provision of maintenance is the pri-
mary ground here and the two others are intended to complement the first.
Support for this may be gathered from the fact the divorce is due to be effected
by means of repudiation (fatliq) rather than rescission (faskh).3

1 He could well be the provincial governor to whom the Mahdi delegated the power of
adjudication; see above, 11.

2 Manshurat al-Mahdiyya, 209.

3 Regarding the period of absence of seven months, see below doc. 36.
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36. Rescission of Marriage on Grounds of Prejudice

In yet another case, the Qadi al-Islam, Ahmad Alj, rules as follows:

If the wives of absent husbands in circumstances other than jihad suffer
prejudice (yatadarrariin) [sic], the hakim should be attentive to their dis-
tress and rescind their marriage (faskh) provided the prejudice (darar)
has been established, the period of absence is seven months [or more]
and the wife testifies that the husband neither left her maintenance
(nafaga) nor has she renounced her claim for maintenance from him,
and that he neither sent her anything [out of which maintenance can be
collected] nor appointed an authorized representative (wakil) on his
behalf to provide her maintenance.!

The period of absence of seven months, which may have been a matter of
local custom rather than law, is less than that required by the Maliki law (one
year) and closer to the period required by the Hanbali law (six months).2 More
important, the dissolution of the marriage by rescission (faskh) rather than
repudiation by tatlig, is compatible with the Hanbali and Shafi1 schools.® And
finally, the element of prejudice, which in the case under review seems to be
dominant, is taken into account by the Hanbalis also within the context of the
husband’s absence. Hence, one gains the impression that the Qadi al-Islam was
inspired in this particular case by the Hanbali school.

However, as already noted, the Mahdi did not deem himself bound by any
particular school of law; rather, his adherence to a school was a function of the
subject matter.* Generally speaking, the cases discussed in docs. 33—36 include
the same components used for judicial dissolution on different grounds. Hence,
the most vital distinction should be made having regard to the legal conse-
quences of the dissolution, that is, between rescission and repudiation by the
court on behalf of the husband, which—in the latter case—in the event of
failure to provide maintenance the dissolution is counted as a single revocable
repudiation. In this respect the Qadi al-Islam seems to have been inspired by
the Maliki school.

Mansharat al-Mahdiyya, 205 (the fatwa was issued shortly after the Mahdr’s death).
Shalabi, Ahkam al-usra, 587—-88.
Peters, “Islamic Family Law,” § 0.1.5.3; Shalabi, Ahkam al-usra, 5871t.

-
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See above, 271f.
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37. Rescission of Marriage on Grounds
of Difference of Religion

Legal Introduction to Docs. 3738

Q. 60:10 provides: 1. Emigrant women that have converted to Islam in good
faith are no longer permissible to their infidel husbands;' 2. Muslims may
marry these women after having paid what is due to them (i.e., their sadaq);
3. Muslim husbands should sever the marriage ties with their infidel wives
after mutual settlement of the expenses.?

Difference of religion should be distinguished from apostasy (ridda), which
is a crime that entails capital punishment based on a Prophetic hadith. Most of
the schools deem the penalty a hadd punishment.3

Document

The Mahdi1 adopted a policy of takfir, that is, proclaiming Muslims, both males
and females, who were staying behind in Turco-Egyptian territory rather than
joining the Mahdiyya, as apostates (murtaddin),* although in actual fact he
treated the cases on the level of civil rather than penal law. The rescission of
the marriage on grounds of difference of religion is based on Q. 60:10, which—
according to the conventional exegesis—refers historically to the Meccan
women who converted to Islam and emigrated to join the Prophet in Medina.
In the Mahdist Sudan, in many cases where the spouses were divided between
the two territories, the policy of takfir caused legal uncertainty as to the status
of their marital bonds.

1 However, Q. 5:5 allows Muslims to marry adherents of revealed religions (ahl al-kitab), i.e.,
Jewish and Christian women.

2 Difference of religion may also be an impediment to marriage. Thus equality in marriage
(kaf@a), in terms of religious and moral qualities (tadayyun), is one of the preconditions for
the validity of a marriage contract. See Peters, “Islamic Family Law;” § 0.1.2.2.3 (impediments
to marriage), § 0.1.2.3.1 (social and religious equality); Zaydan, vi1, § 5189; Shalabi, Ahkam
al-usra, 291, 297. Cf. legal intro. to doc. 32.

3 For further details, see below, legal intro. to docs. 69—72.

4 On takfir, see Bjorkman, “Kafir;” Hunwick, “Takfir” See below, doc. 69ff.
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In the case under review, the husband was left behind in Turkish territory
while his wife emigrated to Mahdist territory. Following the wife’s plea for
divorce (talaq), the Mahdi issued the following fatwa:

Whereas the man resides with the infidels (kafara) while the woman is
affiliated with the religion of Abraham (din khalilihi), .. . hence, [in order
to bring about dissolution of the union], her [the wife’s] request to effect
unilateral repudiation (talaq) [by the husband] is not needed, [also not
needed is the gadr's] pronouncement of repudiation on behalf of the
husband (tatliq); rather, her marriage is rescinded (mafsikha) on the
strength of Q. 60:10... And since she [the wife] stays in a Mahdist terri-
tory she is legally presumed (fi hukm) to be one of the female emigrants;
her faith [in Islam] should be tested (fa-[i{]khtabiri imanaha) as God,
Exalted be He, requires [in the Qurianic verse]. If you find it [her conver-
sion to Islam] authentic (sahih) [i.e., in good faith], then she is [{pso facto]
divorced. If he [the husband] has property (mal), then it is deemed booty
(ghanima) and should be transferred to the Muslim treasury since it is
legally presumed (ka-hukm) to be the property of infidels within the cat-
egory of fay’5 [i.e., it belongs to the entire Muslim community].

Needless to say, the application of the Mahdt’s policy of takfir with respect
to Muslim subjects of the Ottoman Empire had no justification in shar?
legal terms; it was inspired purely by political considerations.

5 On definition of fay’, see below, doc. 73 and Glossary.
6 Al-Athar al-kamila, 11, 94; Durham, SAD 97/5/16-17. Cf. al-Athar al-kamila, 111, 70 (the wife
will nevertheless be entitled to receive her deferred sadag since this right is not part of the

booty).



38. Termination of Marriage on Grounds of
Difference of Religion and Rehabilitation by a
New Marriage Contract

In a letter to his adherents in the military camps of Bara and El Obeid, the
Mahdi cites part of Q. 60:10, which reads: ‘And hold not to the ties of disbeliev-
ing women (wa-la tumsiku bi-isami al-kawafiri) in an attempt to clarify that the
union of couples divided between Turco-Egyptian territory and Mahdist terri-
tory should be terminated on the grounds of difference of religion. However,
once the wife joins the Mahdiyya the husband should rehabilitate the union by
means of a new marriage contract even against the woman'’s will:

Any woman left behind in the two aforementioned Turkish military
camps after her husband had left and joined the Ansar laying siege [to the
Turkish camps] or had already crossed the lines to our side [Mahdist
territory], is deemed [automatically] divorced (talig).! Likewise, any
[woman] that emigrated (hajarat) in order to join the Ansar, as had been
ordered [by the Mahdi], leaving behind her husband [in Turco-Egyptian
territory], she too is deemed divorced (talig).

Still, you must restore the marriage bonds (‘‘sam) with your former
wives who lag behind you in leaving [Turkish territory and joining the
Mahdiyya]; you should not rely on the previous marriage bonds and
maintain marital relations with them without [first] renewing [the mar-
riage contracts]; this is prohibited. You are hereby informed of my
[instruction]; you are advised to rely on it and act accordingly.

The Mahdi concludes by saying that since the reason for the separation has
ceased to exist, the separated couples are required to resume their marriage.
If the wife declines to return to her former husband, “her claim will in no way
be attended to [in court]” ({a yusma‘laha aslan). In other words, although the
marriage had been totally severed on grounds of “difference of religion” and
the woman may thus, strictly speaking, marry a third party, her former husband

1 The use of the term taliq is compatible with the Malikis and the Hanafis who deem judicial
dissolution a single irrevocable repudiation pronounced by the gadi on behalf of the husband
(tatliq). See above, legal intro. to docs. 33—36.

© KONINKLIJKE BRILL NV, LEIDEN, 2016 DOI 10.1163/9789004313996_043



THE MAHDT’S LEGISLATION 145

has the option to restore her by a new marriage contract even against her will?
once she joins the Mahdist territory. This suggests that the Mahdi regards the
separation between the spouses as temporary, which implies that the woman
may not marry a third party.3 The couples are required to repent and ask God’s
forgiveness regarding everything that happened during their separation.*

The rescission (faskh) on grounds of “difference of religion” is based explic-
itly on Q. 60:10, which the Mahdi incorporated to his policy of takfir.

2 See above, docs. 15 and 32.

3 On the Mahdr’s attitude regarding abduction of women whose husbands were left behind in
non-Mahdist territory, in an attempt to marry them, see below, doc. 65.

4 Al-Athar al-kamila, 1, 375-76. Cf. Holt, The Mahdist State, 128—29.



39. Duration of Waiting Period following Delay
of Menstruation

Legal Introduction to Docs. 39—41

In order to preclude any confusion about the paternity of the children born
to a woman after the dissolution of her marriage, she must observe a waiting
period (‘idda), during which it becomes clear whether or not she is pregnant
by her divorcing husband. The figh refers to waiting period in terms of men-
struation (qurit’), purity (tuhr) and regular months (ashhur). Q. 2:228 requires
divorced women to wait out three monthly periods (qura’). Q. 2:234 provides
that widows shall wait four months and ten days. Q. 33:49 provides that no
waiting period is required if no consummation took place; and Q. 65:4 provides
that the prescribed period for women who have reached the “age of despair,”
i.e., women who have reached menopause or have doubts as to whether they
are still likely to menstruate is three months (ashhur) and for those who are
pregnant—until delivery.

If the waiting period is counted in menstrual periods (as in Q. 2:228), the
Hanafis interpret the term qur’ as period of menstruation whereas other
schools interpret it as period between menstruations. According to the Hanafls
the waiting period expires with the termination of the third menstrual period
after the divorce; whereas, according to the other schools, it ends at the begin-
ning of the third menstrual period. If the divorced wife is a minor who has
never menstruated, or if she has reached the “age of despair” and ceased to
menstruate, she has to observe a waiting period of three months.!

Document

In an istifta’ by Ahmad ‘Ali, the Qadi al-Islam, the Mahdi is asked for a legal
opinion on the rule pertaining to the duration of the waiting period of a
“woman whose menstruation occurred a year after she had been repudiated”
(imra’a ya'tiha al-hayd ba'da sana wa-tulliqat). In other words, we are deal-
ing here with a case of a woman whose menstruation ceased to be regular
because she had reached the “age of despair” The Qadi al-Islam asks whether

1 Peters, “The Family Law,” § 0.1.2.2.3; Zaydan, 1X, § 9233 (the rationale of ‘dda), § 9279ff.
(qur’), § 9295 (ashhur), § 92971f. (“age of despair”); Shalabi, Ahkam al-usra, 6271f.
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the woman “[is required to observe] a waiting period of three menstrual cycles
[literally, which in the case under review would have been a prolonged period
of time], or otherwise? [referring thereby to Q. 65: 4] (fa-iddatuha takun
bi-thalatha haydat am la?).

The Mahdi’s fatwa

It is prescribed in His book [Q. 65:4], be He Exalted: ‘And for such of your
women as despair of menstruation, if ye doubt, their period (of waiting)
shall be three months, along with those who have it not, that is, a minor
girl [i.e.,, who has never menstruated]; both a woman who has reached
the age of despair (ya’isa) and a minor girl who has never menstruated
have to observe a waiting period of three months (ashhur) as prescribed
in the text of the [aforementioned] verse.

Regarding a young woman who has reached puberty but ceased to
menstruate before the age of despair (wa-amma al-shabba allati [{|ngat‘a
al-dam ‘anha qabla al-ya’s wa-ba‘da al-bulugh), she has—in accordance
with a hadith related to ‘Umar, may God be pleased with him—to endure
nine months; if she fails to menstruate during this period she will have to
observe a waiting period of three months (tatarabbas tis‘a ashhur, wa-in
lam tahid [{] taddat bi-thalatha ashhur).?

The MahdT’s legal opinion does not refer to any school of law. The first part of
the opinion is based on a literal (zahir) interpretation of the Qur’anic verse
and the second part on a hadith.

2 Al-Athar al-kamila, 111, 110, 12; Holt, The Mahdist State, 132. Regarding the hadith related to
‘Umar, cf. Wensinck, Concordance, 11, 211, col. i.



40. A Separated Wife Who Has Not Completed
One Menstrual Period May Be Restored to Her
Husband without Concluding New Marriage
Contract

During the siege on Khartoum some people left the Turkish military camp and
joined the Mahdist forces, leaving behind their wives. After the fall of Khartoum
the wives left the city and joined their husbands. Muhammad ‘Uthman Aba
Qarja, who handled the siege of Khartoum on behalf of the Mahdi,! asked
the Mahdr’s legal opinion as to whether the reunion has to be done through a
new marriage contract between the separated spouses.? There is no reason to
assume that the husbands divorced their wives before departure. On the other
hand, there is every reason to believe that the legal complication pertaining to
the wives’ status arose due to the application of the Mahdt’s policy of takfir,
according to which anyone residing in Turco-Egyptian territory was deemed
automatically infidel.® In other words, the wives were separated from their
husbands on the grounds of difference of religion (ikhtilaf al-din).
The Mahdr’s legal opinion:

The [legal] situation is as follows: As for the Ikhwan whom you men-
tioned, there is no objection whatsoever that [the reunion with] the
entirety of the wives will take place by means of a [new marriage] con-
tract (fa-la ba’sa bi-‘aqdihim), except those wives who had not completed
their prescribed waiting period (al-idda al-matama)...which is one
menstruation (qur’) [sic] in which case there is no need to renew the
[marriage] contract; rather, the previous [contract] will do (bal yakfihi
al-sabiq) [i.e., is deemed valid].#

The closing sentence of the citation with the phrase “al-idda al-ma‘lama” con-
sisting of “one menstruation (qur’)” appears as an interpolation (tafshiya) at
the bottom of the document (above the date); the Mahdi inserted it “for the

1 Holt, The Mahdist State, 98ff.
2 Al-Athar al-kamila, 1v, 273.

3 See above, doc. 33.

4 Al-Athar al-kamila, 1v. 274.
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purpose of clarification (li’/-idah) [of the substance of the legal opinion].” No
explanation is provided as to the legal source of this norm (“one menstruation
{qur’}”), which on the face of it seems to be incompatible with the conven-
tional shar 7 norm for waiting period prescribed by the Quran. It may well be,
however, that the Mahdi was referring to the waiting period of female slaves,
which is one menstrual period (istibra’).> Indeed, according to the MahdT’s pol-
icy of takfir, the infidels were deemed slaves. It is quite possible that the Mahdi
had a special interest in adopting this norm in order to facilitate the restora-
tion of the wives to their husbands within a shorter waiting period.

In practical terms, it seems that the Mahdi deemed the separation of the
spouses before the termination of the waiting period as a temporary sepa-
ration that enabled the husband to rehabilitate the marriage during the
waiting period, failing which the separation would become—by implication—
absolute repudiation (talag ba’in). At this stage, if the man wanted to restore
his wife the only way to do this was by a new marriage contract. The restoration
of the wife within the waiting period was optional, as in the case of revocable
(raj7) repudiation, depending on the discretion of the husband.®

To sum up the Mahdr’s legal opinion regarding women who were separated
from their husbands on the grounds of difference of religion (on the basis of
the Mahdr’s policy of takfir): If the women completed the waiting period pre-
scribed for female slaves, which is one menstruation, the only way to restore
them was by a new marriage contract. If, however, they did not complete the
aforementioned waiting period, their husbands could restore them as if they
were repudiated by a revocable repudiation. It may well be that the Mahdi
resorted to the status of the waiting period of female slaves as a device that
might legitimize the restoration of recently deserted women in non-Mahdist
territories to their husbands as if they were repudiated by revocable divorce
provided they could prove that they had not been impregnated by the Ansar.
The Mahdi was concerned with finding an immediate solution to an urgent
problem that emerged in the course of extending the Mahdist territory. There
is no explicit evidence in his documents that he deliberately intended to inno-
vate new positive rules combining the law of divorce with the law pertaining
to female slaves.

5 For further information on the term, see above, doc. 33.
6 See above, doc. 33; Glossary, s.v. talaq raj%, talag ba’in.



1. Should an Emigrant Wife Observe the Waiting
Period of a Free or a Slave Woman?

Women migrated from Turkish military camps (gayagir) to Mahdist territory to
join their husbands. In light of the Mahdr’s policy of takfir,! there emerged an
uncertainty regarding the legal status of emigrant women separated from their
husbands on the ground of “difference of religion”; some of them were taken
as booty (ghanima), which implies that they were treated as female slaves, and
some of them were “forgiven” (‘afw) by the Mahdi following their joining the
Mahdiyya, which implies that they were free for all practical purposes.

The mustafii asks for the Qadi al-Islam Ahmad ‘Al’s legal opinion clarify-
ing the rules regarding wives who left along with their husbands, assuming
their original marriage to be intact, and wives who were separated from their
husbands and remarried them by a new contract; in both cases the question is
whether in the event of divorce, the wife should observe the waiting period of
a free woman (hurra) or rather that of a female slave (ama). As noted above,
the waiting period of a female slave who has had intercourse with her master
and then been sold to someone else, is one menstrual period (istibra’) before
she may have intercourse with her new master.?

The Qadi al-Islam’s fatwa

Women of the gayagqir, regardless of whether the wife left along with her
husband or preceded him [leaving the husband behind] or left after him
[i.e., the husband preceded her], in both cases, a new marriage contract
with her consent must be contracted. If a divorce took place after a new
[marriage] contract [with her ex-husband] had been contracted (tajdid
al-isam), she must observe the waiting period of free women (‘%ddat
al-harayir [sic]).3

In other words, the marriage bond of women emigrating from Turco-Egyptian
territory should automatically be dissolved on the ground of “difference of reli-
gion.” In the event that both spouses left non-Mahdist territory together to join
the Mahdist state, it is not clear on what ground they must be separated since
there is no “difference of religion.” In any case, if a husband wants to restore his

-

See above, doc. 37.
See above, doc. 33.
Manshaurat al-Mahdiyya, 207 (the fatwa was issued shortly after the Mahdr’s death).

[SEIN N
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wife, a new marriage contract should be contracted with her consent.# If, how-
ever, the husband divorces her afterward, she will have to observe the waiting
period of a free, rather than a slave, woman. This implies that she is no longer
counted as booty.®

4 Elsewhere we noted that under such circumstances the marriage between the spouses must
be restored even against the woman’s will. See above, doc. 38.
5 See below, docs. 74-75.



42. The Mahdi Reinstates His Triply Divorced Wife
with No Intermediate Marriage, with the Prophet’s
Permission

Legal Introduction to docs. 42—43

The four Sunni schools of law make a clear distinction between a revocable
repudiation (falaq raj7) and anirrevocable repudiation (talaq ba’in). The former
does not dissolve the marriage instantly, provided it has been consummated.
The husband may, during the waiting period (‘idda) of the divorce, unilater-
ally revoke the repudiation, even without his wife’s consent. The husband may
repeat the entire process, that is, divorce the wife by revocable repudiation and
revoke the repudiation, only twice. Revocation may be expressed by words or
by behavior. The legal effects of revocable divorce are based on Q. 2:228—29.
On the strength of Q. 65:2, the presence of witnesses is recommended. If the
husband fails to reinstate his wife during the waiting period, the revocable
repudiation becomes irrevocable. Irrevocable repudiation dissolves the mar-
riage instantly with all its legal and financial consequences (such as alimony
during the waiting period and deferred nuptial gift). After the first and second
irrevocable repudiations, which constitute a minor irrevocability (bayniina
sughra), the husband may reinstate his divorced wife, but only with her con-
sent and by means of a new marriage contract and nuptial gift. The third repu-
diation becomes irrevocable instantly and constitutes a major irrevocability
(baynuna kubra), which creates an impediment to marriage with the former
husband. The divorced woman cannot be legally reinstated unless she mar-
ries another man (Q. 2:230), the marriage is consummated, the wife is divorced
and the waiting period has been observed. The waiting period, introduced by
the Quran, was intended to remove any doubt as to the paternity of a child,!
whereas the intermediate marriage was intended to avoid a hasty divorce by
the husband. The latter’s purpose was frustrated by the Sunni schools, which
equated triple repudiation at one and the same session with three separate
repudiations. According to a tradition, ‘Umar was the first authority to recog-
nize triple repudiation and it was approved by the consensus of the Prophet’s
Companions and the analogical reasoning that repudiation is a unilateral act
similar to an oath. The Malikis do not acknowledge a fictitious intermediate

1 For further details, see above, doc. 39.
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marriage by “the one who renders [a triply divorced woman] lawfully permit-
ted [to her divorcing husband]” (al-muhallil min al-talaq). In other words, the
marriage of the ex-wife to a third party and her repudiation by the latter should
be in good faith.2

Document

The issue of intermediate marriage was of special concern to the Mahdi since
he had exhausted the quota of three repudiations with regard to one of his
beloved wives. He was anxious to restore his triply divorced wife, but since his
adherents declined to marry her in intermediate marriage, he managed to rein-
state her without going through the embarrassing procedure of intermediate
marriage. The shar7impediment was circumvented by a personal permission
of the Prophet obtained through a colloquy.

In what follows the Mahdi deals with the circumstances of the reinstate-
ment of his divorced wife:3

One of my wives has completed the quota of divorces.* ... Some of the
Ashab suffered hardship...I told them to [feel free] to marry [this
divorced wife of mine], but they declined. Then came the [divinely
inspired] message forbidding that [i.e., intermediate marriage], owing to
the exclusivity (khususiyya)? [of the divorced wives to the Mahdi] . .. Some
colloquies (hadrat) [occurred], in which came the instruction of her rein-
statement [to the Mahdi without an intermediate marriage] ...

2 Peters, “Islamic Family Law,” § 0.1.5.1.3, § 0.1.5.1.6; Hallaq, Shari‘a, 280ff,; Shalabi, Ahkam
al-usra, 489-91, 498ff,; Layish, Divorce, g7-101. On intermediate marriage by means of
al-muhallil min al-talaq, see Shalabi, Ahkam al-usra, suff,; Zaydan, vi, § 5648ff. Cf. Layish,
Women, 132, 173—75.

3 See al-Athar al-kamila, 1v, 193—94. For a full translation and annotation of the document, see
Layish, “The Mahdr’s Legal Methodology,” 47-66. On Prophetic message by means of ilham,
see above, 37.

4 The Mahdi refers here to his wife Fatima bint Hajj, his paternal cousin. He repudiated her
prior to his manifestation; see al-Athar al-kamila, 1v, 193, fn. 7.

5 On the exclusive status of the Prophet Muhammad with regard to women, such as marriage
with no mahr or marriage with more than four women concurrently, see Shalabi, Ahkam
al-usra, 108.



154 FAMILY: DIVORCE, DOCUMENT 42

However, in spite of all this I was distressed with respect to her [viz.,
Fatima’s] reinstatement [without an intermediate marriage] after having
completed the number [i.e., the quota] of divorces, until a mystical expe-
rience occurred to me® concerning her. .. This is His word, Exalted is He,
‘That thou mayst be free from blame, for Allah is Forgiving, Merciful

[Q. 33:50].7

Needless to say, the Mahdi was fully aware of the obligatory procedure of inter-
mediate marriage in circumstances where the quota of three repudiations had
been exhausted. He pronounced his willingness to undergo this procedure
with all the consequences involved. None of the Ashab, however, was ready to
marry the MahdT’s triply divorced wife in intermediate marriage. Subsequently
the Mahdi had a mystical experience in which the Prophet, through a collo-
quy, availed the Mahdi of permission to restore his triply divorced wife with-
out going through the procedure of intermediate marriage, an option that had
been available to the Prophet himself in similar circumstances. Thus the shar
prohibition of reinstatement was circumvented without formally breaking the
shar7 conventional rules in this matter.

6 See Glossary, s.v. warid.
7 This verse relates originally to polygamy. See al-Tabari, Jami al-bayan, Xx11, 24, 1. 8-14. This
privilege was granted to the Prophet Muhammad. See Q. 33:51; Sale, The Koran, 416, fn.1.



43. Reinstating a Triply Divorced Wife with No
Intermediate Marriage Entails Hadd Punishment

In the case under review, a man reinstated his triply divorced wife without
resorting to intermediate marriage, after allegedly having received permission
for the reinstatement from the Mahdi and a mufir. The Mahdi deemed the case
one of unlawful sexual intercourse. It may well be that the precedent set by the
Mahdi of reinstating his triply divorced wife without resorting to intermediate
marriage! caused some confusion among his adherents.

The Mahdr’s letter to Shaykh Taha Bashir:

Ireceived your letter informing me of someone who had triply (thalathan)
divorced his wife and subsequently committed an offense (ta‘addin)
entailing shar? [ie., Qurianic] punishment (hudid) by concluding [a
contract of marriage] (‘agada ‘alayha) with her [i.e., his triply divorced
wife] before someone else had married her and consummated the mar-
riage (yadkhul ‘alayha) in accordance with the shar 7 prescriptions (hasab
al-mansus shar‘an). Moreover, the man did not content himself with this
but alleged that the contract had been authenticated (tawsig [tawthiq])
by me, thus committing two sins (ithm). After having read your letter
I ordered that the case be investigated and the man brought to trial [in
order to punish him] in accordance with the sharia [on grounds of
unlawful intercourse]...If it is established that the man committed
[adultery] as someone who had lost his mind (man bada ra’yuhu), he will
be punished with an appropriate punishment...If the man deviated
(hala) [from the shari‘a] in reliance on a fatwa given to him by some
mufti, the latter, too, should be brought to shar 7 trial.2

1 See above, doc. 42.
2 Al-Athar al-kamila, v, 295.
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44. An Oath of Haram or Oath of Continence
without Explicitly Mentioning Repudiation Is
Null and Void

Legal Introduction to Docs. 44—46

Il@ is an oath of continence sworn by the husband that may result in dissolu-
tion of his marriage. The oath is mentioned in Q. 2:226 and 227. It consists in an
oath in the name of God to the effect that the husband will abstain from having
intercourse with his wife for a period of at least four months. The language of
the oath must be unequivocal (sarih); if it is ambiguous or equivocal (kina%) it
must be accompanied by intent. If the husband resumes intercourse with his
wife before the termination of the period, he is presumed to having broken his
oath, in which case he must expiate his perjury (kaffara), which is, according
to Q. 5:89, (1) feeding (it‘@m) ten poor people or (2) providing for their clothing
(kiswa) or (3) freeing a slave (tahrir ragaba) or, if he does not have the means,
(4) fasting (siyam) for three days. In Hanafl law, if the husband has not resumed
sexual relations with his wife within four months, the marriage is dissolved
automatically without resort to judicial proceedings. The divorce is deemed a
single irrevocable repudiation. According to other schools, the marriage can be
dissolved only by judicial decision at the wife’s request, which she can submit
after four months. This dissolution is deemed a revocable repudiation.!
Associated with ila’ is the oath of zihar. Q. 58:2—4 deals with a pre-Islamic
kind of repudiation in the form of an oath sworn by the husband to the effect
that his wife shall be to him as his mother’s back (yugahiruna minkum min
nisaihim), which implies that she is sexually forbidden to him. The oath may
refer to any intimate part of his mother’s body. The oath in itself does not
cause the dissolution of the marriage but is deemed reprehensible. Penance
may take one of three courses: (1) freeing a slave or, if he does not have
the means, (2) fasting two months consecutively or, if he is unable to fast,
(3) feeding sixty indigent men for one day each, before the spouses may resume
marital relations. If the husband breaks his oath, he must perform a heavy
expiation (kaffara). During the Jahiliyya, the zihar created an everlasting pro-
hibition (tahrim muabbad) whereby the spouses were prohibited from marital

1 Peters, “Islamic Family Law,” § 0.1.5.4; Zaydan, v111, § 8133 (definition of #a’), 8175 and 8185
(swearing in God’s name), 8188ff (duration of ia’), 8198 (expressions of i#la’), 8227 (legal
effects of il@’); Shalabi, Ahkam al-usra, 607-15; Hallaq, Shari‘a, 286.
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relations without the wife being able to release herself and marry someone
else. The everlasting nature of the prohibition of the zihar has been abrogated
in Islam, though the oath of repudiation is still valid. According to the Maliki
school, unlike other schools, if the husband refuses to break his oath, the wife
can approach the gadi and demand judicial repudiation as in the case of i@’

Document

In the Mahd1’s documents there is not a single instance in which the terms ila@’
or gihar are explicitly mentioned. Legal opinions issued by the Qadi al-Islam
and a tradition attributed to the Mahdi may, however, provide a good notion
of the Mahd1’s view on institutions located in the gray zone between custom
dating back to pre-Islamic times and sharia.

A fatwa by the Qadi al-Islam, Ahmad ‘Al

Taking an oath of zihar or oath of continence that results in repudiation®
is null and void (al-half bi’l-haram wa’l-talaq laghw); it is by no means
binding (la yalzam fihi shay’) with respect to anything due to what the
Prophet, God bless him and grant him salvation, said: ‘Anyone taking an
oath, should swear in the name of God* or [alternatively] hold his tongue’
after having said: ‘Do not take an oath [of zihar or continence or sus-
pended divorce that may result in] repudiation [which entails in the
event of breaking the oath] manumission of a slave’ (la tahlifu bi-talaqg
wa-la inaq [‘ataq]®)’ And the ban of that oath is due to its prohibition
(tahrim) as sanctioned by the Imam [the Mahdi], upon him be peace:
‘What is nonexistent in terms of legal consequences [i.e., repudiation]
should also be perceived as nonexistent in terms of sound [i.e., uttering

2 Peters, “Islamic Family Law,” § 0.1.5.4; Zaydan, vi11, § 8330ff. (the effects of zihar), 8339f.
(termination of zihar by kaffara), 8359ff. (manumission of a slave), 8362ff. (two months
fasting), 8368ff. (feeding sixty indigent men); Shalabi, Ahkam al-usra, 617-23; Hallaq, Sharta,
286-87.

3 Alternatively to oath of continence, the reference may be to suspended repudiation (taliq
al-talag bi'l-shart) by way of oath, whereby the divorce becomes effective on the fulfillment
of a specific condition stipulated by the husband. On suspended repudiation, see legal intro.
to doc. 26.

4 In other words, an oath that does not mention the name of God is meaningless in terms of
legal consequences. See below, doc. 45.

5 Lane, Lexicon, 1946, col. iii (halafa bi’l-‘ataq). Cf. Wensinck, Concordance, 1v, 127, col. i
(la yajuz talag al-ghulam . . . wa-la ‘ataquhu).



158 FAMILY: DIVORCE, DOCUMENT 44

God’s name®)| (wa’l-ma‘dim shar‘an ka’l-ma‘diam hissan). Under these cir-
cumstances, [an oath of] prohibition entails no repudiation (fa’l-hurma
hadhihi la talaq ‘alayha).”

The possibility that the Mahdi invalidates an oath of haram or an oath of con-
tinence whenever a phrase connoting repudiation is not explicitly mentioned
in the oath cannot be ruled out.

6 It may well be that the reference is to uttering a phrase connoting repudiation. Such a
possibility may gain support from doc. 46 below.

7 Manshurat al-Mahdiyya, 200 (see there in fn. 1 Abx Salim’s note regarding the author of the
fatwa). Cf. Layish, Shari‘a and Custom in Libya, 6364, doc. 15.



45. An Oath of Haram Is Not Binding unless God’s
Name Is Mentioned

The response of the Qadi al-Islam, Ahmad ‘Alj, on the question of al-half bi’l-
haram as presented to the Mahdi:

Taking an oath of prohibition (al-half bi'l-haram) of whatever kind [such
as zihar, an oath of continence or suspended repudiation], regardless of
whether it is reprehensible (munkar) or generally accepted (ma‘ruf)—
neither the oath nor the divorce is binding (yalzam bihi); the bond of
marriage is not dissolved by it ({a tanhall bihi al-isma) because the pro-
nouncement of prohibition (haram) does not constitute an oath (yamin)
since the oath is contracted (yan@agid) only by means of the names of
God and His attributes (sifat).!

Moreover, in a tradition related to the Mahdi after his death he is reported to
have said:

People should not pledge a solemn oath [to fulfill an undertaking] with-
out mentioning God. If someone nevertheless refrains from mentioning
God, he will be punished to the extent necessary to restrain him [from
repeating such an oath], that is, by forty lashes. If someone wishes to
aggrandize [God] and swear by God, he may say ‘by Lord.2

1 Mansharat al-Ahkam wa’l-Adab, 11-12.
2 Al-Athar al-kamila, v11, 129.
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46. Breaking an Oath of Divorce Entails Expiation

A tradition attributed to the Mahdi through the transmission of Ahmad Al
the Qadi al-Islam:

Taking an oath of divorce [e.g., suspended repudiation by way of oath]
does not in itself constitute repudiation (inna al-half bi'l-talaq laysa fihi
talaq); rather, [it entails] expiation [in the event of breaking] the oath
and refinement [in terms of discipline or good manners] (takfir yamin
wa’l-adab). This is [so], according to what the aforementioned [the
Mahdi] informed me, because the expression of ‘prohibition’ (haram
[sic]) is not mentioned in it [in the oath]. Yet, all [sorts of] taking oath to
divorce [constitute repudiation] provided the expression talaq, ‘haram’
[sic] or ‘talaq by three’ [are pronounced].!

The main conclusions that may be drawn from the aforementioned docu-
ments, to the extent that they reflect the Mahdt’s view, are: All kinds of repudi-
ation by way of oath, including by implication suspended repudiation, are null
and void if God’s name has not been mentioned in the oath; neither the oath
nor the divorce is binding. With this reservation, this is a far-reaching reform.2
For an oath to be valid, one should swear in the name of God. Mentioning God
confers divine sanction on the oath and seems to be required to indicate the
oath taker’s intention to fulfill his commitment under the oath. Omission of
the name of God may entail a penal sanction. For the divorce to be effective,
one of the following expressions: taldaq, ‘haram’ [sic] or ‘triple divorce’ should
be pronounced explicitly. Taking an oath of zihar entails expiation (kaffara)
and by implication is devoid of any legal effects on the marriage bond. The
Mahdr’s views are based on the Qur’an and the kadith (no school of law is men-
tioned) in an attempt to totally eradicate this Jahili custom.

1 Al-Athar al-kamila, v11,137.
2 Onmodern reforms pertaining to “triple” divorce pronounced on one and the same occasion
and conditional divorce, see Layish, “Talak,” 155-56.
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C. CUSTODY

47. The Right to Custody, the Welfare of the
Parents and the Best Interest of the Child

Legal Introduction

As long as the child’s mother and father are married they share custody. The
divorced mother is worthier for custody than the father during the period of
suckling (rada‘a), which is two years. This is based on Q. 2:233, which provides
that mothers shall suckle their children for two whole years if they so wish.!
According to Hanafls, the period of custody (hadana) terminates at the age
of seven with respect to a boy and nine with respect to a girl. Maliki jurists
extend the mother’s custody until majority (buliigh) with respect to a boy and
until marriage with respect to a girl. The shari‘a places the child’s mother first
in order of the women entitled to custody, due to her natural compassion
(shafaga) and attachment (‘aff) to the child. This right exists so long as she is
not disqualified on such grounds as her remarriage to a “stranger” (ajnabi), i.e.,
someone who is not a relative within the forbidden degrees for marriage. This
rule is based on a hadith and the consensus of the jurists.? Once the mother is
divorced from her second marriage, she regains her right to custody, provided
the divorce is absolute (ba’in); otherwise only after the expiry of her waiting
period and provided the period of custody has not terminated.

After the mother the order of priority for custody is as follows: the mater-
nal grandmother in the ascending line (the grandmother’s mother, the great
grandmother’s mother, etc.), the paternal grandmother in the ascending line,
the germane sister (shagiqga), the uterine sister (ukht li-umm), the consanguine
sister (ukht li-ab), the germane sister’s daughter, the uterine sister’s daughter,
the maternal aunts (khalat), in this order: the germane aunt, the uterine aunt
and the consanguine aunt, the consanguine sister’'s daughter, the germane
brother’s daughter, the uterine brother’s daughter, the consanguine brother’s

1 The jurists differ as to whether suckling is the mother’s right or duty. See Shalabi, Ahkam
al-usra, 740; Rubin, The Quran, 33.
2 See Zaydan, X, § 10321.
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daughter and, in their absence, the paternal aunts (‘ammat) according to the
aforementioned order.?

Document

In the case under review, the gadi asks for the Mahdr’s legal opinion regard-
ing a divorced woman, the mother of a suckling (radi) child, already weaned
(fatim), who married another man while keeping the child in her custody. The
father of the child, her first husband, seems to have transferred the child to his
custody against the mother’s will, probably on the ground of her marriage to a
stranger. The mother wants the child to stay with her or, alternatively, with her
mother or her father, the child’s maternal grandmother or grandfather.# The
Mahdi is asked to indicate the authority capable of compelling the father to
transfer the child to his mother’s custody® and, assuming that the child stays
with his mother, to opine until when the mother is entitled to keep the child
in her custody.®

The Mahdr's fatwa
In his legal opinion, the Mahdi expresses the view that God wants to spare
both the father and the mother mutual suffering (idrar) because of the child.
The father’s suffering may be caused by the mother’s refusal to nurse the child
(la turdi lahu). In support of this view, the Mahdi cites the following passage
from Q. 2:233:

A mother should not be made to suffer because of her child, nor should
he to whom the child is born (be made to suffer) because of his child.

The Mahdi rules:

As long as the child’s mother is married [to someone other than the
child’s father], she [inevitably] forfeits (asqatat) her right against her will

3 See Shalabi, Ahkam al-usra, 736ff; Zaydan, X, §10216ff. (definition), 10221ff. (order of
entitlement to custody), 10403ff., 10414f,; Hallaq, Shari‘a, 287.
Maternal grandfather is not qualified for custody.

[S1 TN

In other words, the Mahdi is asked to clarify who is in charge of executing the gadr’s decision.
6 Al-Athar al-kamila, 11, o1. Cf. Layish, Sharia and Custom in Libya, 155ff., doc. 43.
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to suckling (rada‘a). However, in order to avoid harm to the child she
should deliver him to the custody of her sister, mother or [maternal]
grandmother if she has any of them. In their absence, in order to avoid
harm from the child’s father (la yudar al-walid bi-waladihi), the child
should be delivered to the custody of the father’s mother or his sister or
[paternal] grandmother, as prescribed in the Quran.” In short, mutual
agreement between the parents with respect to their child is highly
desired; [in its absence, ] the [child’s] mother should be given preference
(tugaddam) [as to custody] because of her “exceeding compassion”
(li-mazid al-shafaqa). If [the mother] lacks it [compassion] (idha lam
yakun laha), the right [of custody] is to be transferred to the [female]
cognates of the mother (agarib al-umm) because of their proximity to
her; in the absence of a female [cognatic] relative (gariba), the right is to
be transferred to the father’s female agnatic relatives (agarib al-ab min
al-nis@)... 8

In any event, it is incumbent on the father to provide maintenance (rnafaga),
since the child is related (mansib) to him. Here, again, the Mahdi derives sup-
port from the aforementioned Qur’anic verse [Q. 2:233]: ‘The duty of feeding
and clothing [nursing mothers] in a seemly manner is upon the father of the
child’ Support for the maintenance for nursing women the Mahdi derives from
a passage from Q. 65:6: ‘Then, if they give suck for you, give them their due pay-
ment and consult together in kindness.®

Broadly speaking, the Mahdr’s legal opinion is compatible with the con-
ventional shart rules of custody including the mother’s disqualification on
grounds of her remarriage to a stranger. However, the Mahdi is eager to see
that the matter of custody is settled by mutual agreement between the parents
in order to avoid harm from either of them. The best interest of the child is also
taken into consideration within the limits allowed in a legal system based on
a dichotomy between agnates and cognates as well as gender division.!? The
Mahdr’s legal opinion is based exclusively on the Qur'an. No reference is made
to the legal literature of the schools.

7 The citation in Arabic is a paraphrase of Q. 2:233. The legal opinion begins with an accu-
rate citation of this part of the verse.
Such as paternal grandmother. See legal intro. to the document.
Al-Athar al-kamila, 11, 94-95. The citation is from p. 95. For a lithographic version of the
document, see Durham, SAD 97/5/17-18.

10  Cf. Layish, “Adaptation of a Jurists’ Law to Modern Times,” 198—200.






PART 5

Inheritance and Wills






48. The Mahdi Offers the Widow of a Martyr the
Entire Estate as Charity in a Gesture of Generosity

Legal Introduction

Broadly speaking, the Sunni law of inheritance consists of two distinct cat-
egories of legal heirs: The Qur’anic heirs who take their prescribed portions
(ahl al-fara@’id) and the male agnates (‘asaba), in a specific order of ascendants
and descendants, who take the rest of the estate (the residuary heirs). Only
in the absence of blood relatives of these two categories does the inheritance
belong to the “outer family” or “cognates” (dhawi al-arham), relatives that are
neither Qur'anic heirs nor male agnates. The category of the outer family is
not recognized by the Maliki school. Hence, in the absence of legal heirs of the
first two categories the Public Treasury (bayt al-mal) takes the entire estate as
a residuary heir.!

Under traditional shari, in the presence of a “descendant” (walad), i.e.,
a child or agnatic grandchild in the descending line, a wife (one of twelve
Qur’anic heirs) takes one-eighth of the estate whereas in the absence of a
“descendant,” she takes one-quarter.2 The Maliki school does not recognize the
doctrine of radd, i.e., the right of the Qur’anic heirs to benefit from the residue
of the estate after they have taken their prescribed portions and there are no
male agnatic heirs. Under all three of the other Sunni schools only the wife and
the husband, unlike other Qur’anic heirs, are barred from radd.3

The Qur’anic inheritance verses Q. 4:11-12 deal with the prescribed portions
of the Qur’anic heirs, such as a husband and a wife, daughters, parents and
brothers in the presence or absence of male agnatic heirs. Thus in the absence
of a son, two daughters and more take two-thirds of the estate and one daugh-
ter takes one-half. A son converts a daughter into ‘asaba or residuary heir by
virtue of the principle of ta‘sib and takes twice as much as a daughter. These
verses were revealed to the Prophet Muhammad after the widow of the martyr
Sa‘d b. al-Rabi‘ complained to him that her daughters’ paternal uncle had taken

1 For a detailed, systematic description of the inheritance law, see Coulson, Succession. For a
concise description, see Hallaq, Shari‘a, 289-95. See also Glossary, s.v. ahl al-fara’id, ‘asaba,
dhawu al-arham.

2 Zaydan, X1, § 12185ff.; Coulson, Succession, 41, 49—51; Peters, “The Law of Succession,” § 0.1.1.3.1.
Coulson, Succession, 49—51.

4 See Glossary, s.v. ta‘sib.
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possession of her husband’s entire estate. She further complained that her
daughters could not marry unless they had property. According to a hadith, the
Prophet called Sa‘d b. al-Rabi’s brother, i.e., the paternal uncle of the daugh-
ters, and said to him: “Give Sa‘d’s two daughters two-thirds of his property, give
his wife one-eighth, and you take whatever remains.” The case is discussed in
asbab al-nuzul, a genre of literature, which deals with the occasions or circum-
stances of the revelation of Qur’anic verses.?

Document

In Document 32, discussed above, Zaynab bint Ahmad Muhammad Sharaf,
the widow of ‘Abdallah Sharaf, a martyr (shahid) who died in a battle against
the “infidel” Turks, complained to the Mahdi that she had been given in mar-
riage against her will. The Mahdi dissolved the marriage and on that occasion
referred to the widow’s rights in her late husband’s estate:

I warn you [i.e., the man who contracted the second marriage] not to
interfere with any of [the widow’s property] rights (hugug), especially
those pertaining to the estate (tarika) of her [late] husband ‘Abdallah
Sharaf who was killed as a martyr; we left to her [the entire estate] as a
gesture of charity and generosity on our part (taraknaha laha ihsanan
minna ilayha). If you have anything on your mind come to me and we
shall consider what is best for you in the two worlds [this world and
the Hereafter] (salah halikum fi *[-darayn).6 This is incumbent (lazima)
[upon you] and let it be done with that.”

The Mahdr’s document does not indicate whether the martyr left any legal
heirs other than his widow. Had he left any male agnatic heir [such as chil-
dren], he would have—after the widow had taken her prescribed Quranic

5 See Glossary, s.v. asbab al-nuzul. Coulson (Succession, 29-30) is of the opinion that “Sa‘d’s
case embodies the essence of the changes introduced under Islam into customary Arabian
law of inheritance.” Powers (Qurian and Hadith, 189-90, 195) argues that the asbab al-nuzul
do not constitute a reliable source for reconstructing the formation of Islamic law.

6 This is not a case of difference in domicile between Dar al-Islam (Mahdist territory) and
Dar al-Harb (Turco-Egyptian territory) as an impediment to inheritance. See Zaydan, xI1,
§ 12162ff.; Coulson, Succession, 193.

7 Al-Athar al-kamila, 1v, 473. Cf. ibid., 11, 94. For a lithographic version of the document under
review, see Durham, SAD 97/5/17, col. i; Mansharat fi *-hudud, 45, 57-58.
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portion—exhausted the residue of the estate. Had the widow been the only
legal heir, the Public Treasury as a residuary heir would have taken the remain-
der of the estate. Neither is there any reference in the document to the doc-
trine of radd in the event that the widow either was the only legal heir or there
were other Qur'anic heirs besides her, but no male agnatic heirs; in neither case
would the widow have benefited from the radd. As mentioned above, accord-
ing to all schools of law with the exception of the Maliki school, Qur’anic heirs
other than the widow would have benefited from the radd.

As a gesture of gratitude for the martyr’s contribution to the cause of the
Mahdiyya the Mahdi offered his widow the entire estate although as a matter of
law she was only entitled to her Qur’anic portion. Had the widow been the only
legal heir this gesture would have been at the expense of the Public Treasury
as a residuary heir. Had there been other heirs besides the widow this gesture
would have been at their expense.

The circumstance or sabab of the revelation of the Qur’anic verses, that is,
the personal appeal to the Prophet by the widow of Sa‘d b. al-Rabi‘ and the
latter’s decision to divide the estate in a manner that was compatible with the
special conditions of the case, could have inspired the Mahdi in the case under
review. However, whereas the Prophet’s gesture to the widow was transformed
into law within the framework of the Quranic inheritance verses, there is no
evidence in the Mahdi’s documents to the effect that the Mahdr’s gesture of
generosity became a binding precedent. Although there is no explicit refer-
ence to the case of the widow of Sa‘d b. al-Rabi1 in the Mahd1’s decision, there
is good reason to believe that the Mahdi was fully aware of the sabab of the rev-
elation of the Qurianic verses. Hence, the possibility that the Mahdi attempted
to create the impression that he was acting under circumstances similar to
those of the Prophet in order to justify his deviation from the Quranic verses
cannot be ruled out.



49. A Widow’s Waiting-Period Maintenance Is
Taken Out of the Estate before Its Division

Legal Introduction

A widow’s right to maintenance out of the estate during her waiting period is
disputed among the schools. According to the Hanafis, she is entitled to nei-
ther maintenance (nafaga) nor a dwelling (sukna) out of her deceased hus-
band’s estate, regardless of whether she is barren (ha’il)! or pregnant (hamil),
because the estate belongs to the legal heirs from the moment of its owner’s
death.

According to the Malikis, the widow is entitled to maintenance (but not to a
dwelling) out of the estate, provided she was capable of having sexual relations
and the marriage was consummated; if she is not capable of having sexual rela-
tions she is not entitled, unless her husband had provided her with a dwelling
prior to his death.

According to the dominant view in the ShafiT school, the widow is entitled
to a dwelling (but not to food or clothing) out of the estate, on the strength of
a Prophetic hadith.

According to the Hanbalis, if the widow is barren she is entitled to neither a
dwelling nor maintenance because the marriage ceases to exist at the moment
of the husband’s death. If the widow is pregnant, there are two views:

(1) The widow is entitled to both maintenance and a dwelling out of the
estate, as if her husband had divorced her while she was pregnant.

(2) The widow is entitled to neither maintenance nor a dwelling out of the
estate, because the estate belongs to the legal heirs, and they are not
required to provide the widow with maintenance or a dwelling during
her pregnancy; each heir is expected to cover his/her expenses from his/
her share (nasib) of the estate. This suggests that expenses for mainte-
nance and dwelling should be collected from the share of the widow in
the estate or that of the issue of her pregnancy.?

1 Hava, al-Fra’id al-durriyya, 151, col. i.
2 A child in embryo who is born alive is deemed a legal heir from the time of its conception.
For further details, see Coulson, Succession, 204ff.
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According to Ibn Hazm al-Zahiri (d. 456/1064), the widow is entitled to neither
a dwelling nor maintenance out of the estate, or from any legal heir, under any
circumstances, during her waiting period.?

Document

In the case under review, Khalifa ‘Al1 al-Hilu* asks the Mahdi for a legal opin-
ion regarding the division of Tatay’s estate among his heirs, some of whom
reside outside Mahdist territory. Tatay’s sons died in a battle against the “infi-
del” Turks. Before they died, they appointed the aforementioned Khalifa as a
testamentary executor (wast) of the property of all their children, including
minor children (i.e., Tatay’s grandchildren), that is, of their shares in the estate
as well as rights (huguq) in other property (movables ?) and in “members of
their households” (such as slaves or domestics) (ahalt buyutihim).> Since it is
not clear whether legal heirs who reside in Turco-Egyptian territory are to be
treated as booty (ghanima), the Khalifa asks the Mahdi to clarify the following
issues:

1. Regarding the descendants and widows of the martyrs, are both those
residing in Mahdist territory and those residing in Turco-Egyptian terri-
tory entitled to their shares in the estate?

2. May the waiting-period maintenance of the martyrs’ widows be collected
out of the estate, that is, before the division of the estate among the heirs?

3. Inthe event that the widows of the martyrs do not marry after the termi-
nation of their waiting period, will they be entitled to maintenance out of
the estate?6

The Mahdt’s legal opinion

... Since the aforementioned Ikhwan [those who died in the jihad] were
faithful [to the cause of the Mahdiyya], their descendants (wuld) present
here [in Mahdist territory in control of] their property, and their wives
[i.e., widows] are entitled to whatever is found of their property; they

3 Zaydan, I1X, § 9550ff.

4 The Mahdi nominated ‘Ali b. Muhammad Hila (‘Ali wad Hila) as Khalifat al-Farak (‘Umar);
see Holt, The Mahdist State, 116.

5 On the slave as property, see above, doc. 1.

6 Al-Athar al-kamila, 11, 283.
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may apportion [Tatay’s] estate among themselves according to the rules
of inheritance prescribed in the Qur’an.

As to the absent [heirs] and the property [in their control outside
Mahdist territory], they are to be treated as absentees (al-gha’ib. .. ka’l-
gha’ib) until God brings all of them together [in Mahdist territory], where-
upon [their property will be handled] in accordance with what is written
in the Qur'an and the sunna (‘ala hasab al-warid min allah wa-rasulihi).

The [widows’ waiting-period] maintenance is to be provided out of
the aforementioned property [i.e., Tatay’s estate| (wa-nafaqatuhum [sic]
min dhalika al-mal al-madhkir). [However], after the end of their waiting
period, they are entitled only to their [portions of the] estate, regardless
of whether or not they re-marry.”

The Mahdi makes a clear distinction between legal heirs residing in Mahdist
territory and those residing in Turco-Egyptian territory. Only the former are
entitled to their shares of the estate as prescribed in the Qur’anic inheritance
verses. As for those residing in non-Mahdist territory (the absentees), they
are temporarily denied their inheritance rights. The term “absentee” (gha’ib)
implies a temporary status (rather than legally nonexistent heirs, that is, those
not counted for the purpose of division of the estate) pending repentance and
forgiveness by the Mahdsi, that is, until they join the Mahdiyya.? Taking into
account the martyrs’ contribution to the cause of the Mahdiyya, the Mahdi
demonstrates willingness to forgive the absentees; once they join the Mahdiyya
they will be entitled to their shar 7 rights in the estate.? However, if they fail to
repent they will be excluded from inheritance on the grounds of difference
of religion (ikhtilaf al-din) or apostasy. This implies practically that the legal
heirs residing in Mahdist territory will receive their respective shares in Tatay’s
estate whereas the shares of the absentee heirs will be kept until some future
date by the Treasury on their behalf: If they join the Mahdiyya the Treasury

7 Al-Athar al-kamila, 11, 284. For a lithographic version of the fatwa, see Mansharat al-ahkam
wa’l-adab, 35—36.

8 Al-Athar al-kamila, v, 35 (the people of the province of Kassala apply for submission to
the Mahdiyya after having approached God repentantly asking for a pledge of security for
themselves, their children and their property). Cf. Holt, The Mahdist State, 59.

9 Cf.al-Athar al-kamila, 1v, 245 (a man was killed in a Turkish fortified camp in the cause of the
Mahdiyya and his property there was confiscated by the Turco-Egyptian commander. The
martyr’s legal heirs immigrated to Mahdist territory. The Mahdi instructs Khalifa ‘Abdallahi
to return the martyr’s movable property to his heirs without delay; the martyr’s immovable
estate in the camp will be returned to the heirs once the camp is captured by the Mahdi’s
forces).



THE MAHDT’S LEGISLATION 173

will release their respective shares to them; if, however, they fail to join the
Mahdiyya their shares will be confiscated forever to the Treasury.

The Mahdi rules that during their waiting period the widows of martyrs are
entitled to maintenance, nafaga (without specifying the components of the
technical term) out of the estate, before its apportionment among the legal heirs.
In other words, the Mahdi conceives of the waiting-period maintenance as a
debt on the estate that legally must be settled like any other debt, prior to the
division of the estate among the legal heirs.® He does not suggest, however,
any specific interim arrangements until division of the estate takes place. He
further contends—unlike some of the Sunni schools—that a widow’s right in
this regard is not subject to such preconditions as consummation of the mar-
riage or pregnancy. The Mahdi’s reform is extremely generous; it contrasts with
the view that once the owner of an estate dies his or her property belongs to
the legal heirs and each of them takes care of his/her own expenses from his/
her own share of the estate. According to the Mahdi, only upon termination of
the waiting period is the estate divided among the legal heirs, at which time
each widow receives her share of the estate regardless of whether or not she
remarries. Again, the Mahdi is eager to secure the widow’s economic status,
even at the risk that she might marry outside the family and transfer her share
in Tatay’s estate to her new family.!

10  Zaydan, X1, § 12007 (the settlement of a debt is first in priority).
11 Cf. Layish, Women, 104, 213, 281f,, 317; idem, Shari‘a and Custom in Libya, doc. 53.



50. Bequests in Favor of Legal Heirs

Legal Introduction

Q. 2:180 ordains making bequests in favor of parents and close relatives. Q. 2:240
ordains making bequests in favor of widows. A Prophetic hadith recorded in
the collections of al-Bukhari and Muslim provides that:

It is not proper for a Muslim who has something to bequeath to spend
[even] two nights unless his written will is at his side (wa-ma haqqu
[(Jmra’in muslimin lahu shay’un yust fihi yabitu laylatayn ila wa-
wasiyyatuhu maktabatun ‘indahu).!

Q. 41112 and 176 abrogate Q. 2180 and 240 and assign specific fractional
shares to some of these relatives and to the spouse relict. A Prophetic hadith
imposes two restrictions, quantitative and personal, on bequests: One may not
bequeath more than one-third of one’s property or make a bequest in favor of a
legal heir. The bequest with these two restrictions has established itself in tra-
ditional Sunni law (Shi‘1 law allows bequests in favor of legal heirs). Bequests
that violate these restrictions are deemed ultra vires and hence null and void,
unless the legal heirs give their consent after the testator’s death.?

Most jurists of all schools hold that making a bequest is merely recom-
mended (mandiba). There are, however, some jurists who hold that making
a bequest is obligatory (wajiba).2 Moreover, Ibn Hazm holds that if someone
fails to make a bequest before his death, “it is by all means incumbent [on his
legal heirs] to give alms (yatasaddaq) on his behalf to the extent that it is fea-
sible (bi-ma yatayassar), because the duty of making a bequest is obligatory
with no restriction, provided that the legal heirs or the executor (wast) do not
deem it an injury (jhaf) to the legal heirs.”*

1 Zaydan, X, § 192 and the references there in al-Bukhari and Muslim.

2 Peters, “Wasiyya,” 171—72; Coulson, Succession, 213-14; Hallaq, Shari‘a, 289—92. Cf. Powers,
Quran and Hadith, 143-89.

3 Zaydan, X, § mg6ff.

4 Ibid., x, § m98.
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Documents

Occasionally the Mahdi cites the aforementioned Prophetic tradition with
a minor variation: “A man may not spend two nights unless his written will
is laid under his head” as a precaution, since life is short and one might be
taken by surprise and die before writing his will. “Delaying [writing a will] is
tantamount to cheating and cunning on the part of the man toward himself
and lack of appropriate attention to one’s own affairs and those of his relatives
(ahl) and parents (waladan [walidan]).”>

This suggests that the Mahdi does not rule out the possibility of making a
bequest in favor of parents and close relatives, as prescribed by Q. 2:180. The
Mahd1 does not refer at all to abrogation of the bequest verses. It may well be
that he regards these verses as valid and effective; in any case, there is no evi-
dence to the contrary.

It seems, however, that making a bequest was not a common practice. In
the Mahdr’s documents I came across only one will and that was in the con-
text of saint worship. The faki Ahmad al-Badri made a bequest (wasiyya) and
a memorialization (mudhakara) in favor of al-Sayyid al-Siddiq b. al-Shaykh
‘Abd al-Baqi al-Mukashifi. The bequest is in conformity with the conventional
Sunni rules since it was not made in favor of a legal heir.

5 Al-Athar al-kamila, 111, 51; ibid., v, 262 (the Mahdi cites the same tradition communicated
to him through the Prophet: warada ‘an rasul allah). Cf. Wensinck, Concordance, v11, 229,
col. i. This tradition is common among the Druze, who acknowledge complete freedom of
testation. See Layish, Druze, 305ff.

6 Al-Athar al-kamila, 1, 201.






PART 6

Homicide and Bodily Harm






51. Intentional Homicide in Turco-Egyptian
Territories Entails Compulsory Retribution with
No Option of Forgiveness

Legal Introduction to Docs. 51-52

Broadly speaking, killing or inflicting injury is classified in the sharia as pri-
vate law, in the sense that it is based on the principle of private, rather than
public, prosecution.! All the Sunni schools share the view that the option of
retribution (gisas),? besides the option of settling the blood dispute by finan-
cial compensation, exists only with respect to intentional (‘amd) homicide,
though there are differences of opinion among the jurists as to the criterion
for establishing intent (such as the lethality of the weapon used). In accidental
(khata’) homicide, the only option available for settling a blood dispute is by
means of blood money (diya). All the schools except the Malikis recognize an
intermediate category of semi-intentional (shibh ‘amd) homicide, which cre-
ates a liability for enhanced blood money (diya mughallaza). Q. 2:178 encour-
ages renouncing retribution in favor of blood money. The provision regarding
the two options is based on Q. 5:45. The choice between the two options is
left to the victim’s kin, support for which is found in a fadith. All the schools
except the Malikis maintain that the blood avengers or prosecutors (awliya’
al-dam) are the victim’s legal heirs regardless of their gender (there is a dispute
as to whether the spouse relict is included). The Malikis, under the impact of
pre-Islamic tribal law, maintain that the blood avengers consist of the victim’s
closest male agnates in terms of class, degree and strength of the blood tie.?

1 For a detailed discussion of homicide in Islamic law according to all schools of law,
see Anderson, “Homicide in Islamic Law,” 811—28.

2 Q. 2179 provides: “And there is life for you in retaliation.” In other words, retaliation saves
life in the sense that the common knowledge that shedding one’s blood will not be in vain
is likely to deter people from killing. On vengeance as private law in tribal customary law,
see Stewart, “Tha’” 442—43; Layish, Judean Desert Documents, doc. 8.

3 There are five classes or parentelas of male agnates: (1) the descendants, (2) the ascendants,
(3) brothers and their descendants, (4) paternal uncles and their descendants, and
(5) paternal great-uncles and their descendants. Agnates of a higher class exclude agnates of
a lower class. Within each class, agnates of a higher degree exclude those of a lower degree.
Thus, a son excludes a grandson and a father excludes a grandfather. A germane brother
excludes a consanguine brother. For further details, see Peters, Crime, 44ff. Cf. vengeance

>n

groups in tribal law in Stewart, “Tha’r,” 442—43.
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The Maliki jurist Ibn ‘Asim (d. 1426) maintains that once intentional homicide
has been legally established, retaliation is obligatory (mijib) as a basic norm,
unless the victim’s kin agree to accept blood money. This view, which is shared
by jurists of other schools,* emphasizes the punishing aspect of homicide,
though the victim’s kin still have the discretion to settle the dispute by blood
money. The Malikis have a unique category, gat! ghila, killing under grave cir-
cumstances, which entails capital punishment regardless of the pardon of the
victim’s kin. In other words, this category of killing in terms of consequences is
located within the domain of public law.

In several defined cases there is justification for killing or inflicting injury
without entailing retaliation or liability for blood money. Such justification
exists in a lawful execution, that is, with the approval of the state; when the
act is required in the interests of the Muslim community; when the object of
the act lacks legal protection (%sma), as in the case of apostates (murtadd) or
unbelievers residing outside the territory of Islam. In intentional homicide and
bodily injury, the principle of equivalence (mumathala) between the victim
and the perpetrator in terms of religion and legal status (slave as distinguished
from free person) must be maintained. The monetary value or blood money of
the victim must be the same as or higher than that of the perpetrator to allow
retaliation. The blood money of a woman is half that of a man (but a man
who kills a Muslim woman is liable to retaliation) and—according to most
schools—a Muslim free man cannot be executed for having killed a slave or a
dhimmi (protected non-Muslim resident). In the case of bodily injury, if the
victim chooses to retaliate, the injury he inflicts on the perpetrator’s body must
be equal to the injury he, the victim, has suffered; retaliation may be effected
only if it is medically possible to inflict exactly the same injury. In such a case,
however, the victim may demand blood money.®

Nurit Tsafrir observes in the shari‘a a tendency to convert parts of the law
of homicide from tortious (private) law to penal (public) law. In her view, this
is demonstrated by the fact that while under customary law the ‘agila, solidar-
ity group, is liable collectively for the payment of blood money in both inten-
tional and accidental homicide, under the shari‘a the Ggila is liable only in
accidental, but not intentional, homicide. The distinction between the two

4 See, e.g, al-ShafiTs view: “retaliation is compulsory (wajib) in itself (‘aynan) but the
avenger (walf) may opt for [blood] money,” in al-Samarqandi, Tuhfat al-fugaha’, vol. 3, 99;
cf. al-Marghinani, al-Hidaya, vol. 4,1061-62. I owe these references to Nurit Tsafrir.

5 Peters, Crime, 39, 43ff.; Zaydan, v, § 4647, 4669, 4688, 4693; Ibn ‘Asim, al-Asimiyya, § 1549,
15681f,; Hallaq, Sharia, 320ff.

6 Peters, Crime, 38ft., 47-48. On equality in bodily injury, see below, doc. 53.
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cases is explained by the assumption that in the latter case the killer deserves
punishment while in the former case, the Ggila by paying the blood money
releases the perpetrator who caused the accidental homicide from punish-
ment. In other words, the reduction of the agila’s liability converts the pay-
ment of blood money from compensation to punishment, which actually takes
homicide a step closer to the concept of penal law at the expense of private
law. Another manifestation of this tendency in the sharia is—according to
Tsafrir—the restriction of the application of the right of retribution solely to
the person of the killer.”

Document

In a proclamation disseminated to masha’ikh al-din, emirs, qadis, magadim
and their followers all over the country, the Mahdi declared a new policy
regarding intentional homicide in Turco-Egyptian territories, to become effec-
tive as from the conquest of El Obeid (January 1883):8

As to the law pertaining to [intentional | homicide (gat/) [before the con-
quest of El Obeid], there used to be a distinction (tafsil) in the sense that
the victim's prosecutor (wali al-magtal) had the choice to choose
(mukhayyar) between two options: Either taking blood money (diya) or
effecting retribution (gisas). Since the conquest [of El Obeid] the law
applying to intentional homicide (al-qatl ‘amdan) [has been changed to
the effect] that the only option available is retribution (yata‘ayyan fihi
al-gisas fagat), nothing else. You are requested to act according to this
proclamation.?

The denial of the option of monetary compensation while establishing ret-
ribution as the only compulsory option in intentional homicide is not com-
patible with the spirit of Q. 5:45, which recommends forgiveness, though it is
compatible with the aforementioned tendency to convert parts of the law of

7 I am indebted to Nurit Tsafrir for these observations. Tsafrir is currently working on the
transition of Islamic law from tortious to penal law within the context of @gila. Cf. Anderson,
“Homicide in Islamic Law,” 812ff.; Peters, Crime, 49—50.

8 Holt, The Mahdist State, 64.

9 Al-Athar al-kamila, 1, 306—7. For a lithographic version of the document, see Mansharat
al-ahkam wa’l-adab, 9a. Cf. Al-Athar al-kamila, 1, 252—53, 300 and fn. 2, 307; al-Mufti, Nizam
al-gada’, 137.
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homicide from the domain of tortious (private) law to the domain of penal
(public) law. The MahdT’s ruling takes intentional homicide a step further
toward converting it into a crime entailing punishment,'® which is alien to
private law."! The Mahdf’s ruling seems to have been prompted by political
considerations—the desire to defend himself against the ulama’ who refuted
his claim to mahdiship, called on the people to fulfill their duty of obeying
the Ottoman sultan and the “holders of authority,” i.e., the Khedive in Egypt,
and slaying the rebels (khawarij) against the sultan.!? By ruling that intentional
homicide entailed compulsory retribution, as if it were a matter of public crim-
inal rather than a private law, the Mahd1 was expecting to deter people from
joining forces with the Turco-Egyptian administration and potential rebels in
recently conquered territories.

10  Cf Zaydan, v, § 4660 (“Retaliation is punishment {‘uguba} for intentional homicide”).
11 Cf. below, doc. 67.
12 Holt, The Mahdist State, 107ff. For further details, see above, 18ff.



52. No Punishment for Killing Committed on
Turkish Territory if Repentance Is Accepted by the
State

The Mahdi rules that Islamic law pertaining to homicide does not apply in
Turco-Egyptian territory; people should not be punished for killing commit-
ted before the territory was taken over by the Mahdi. He made the following
statement:

If people [adherents of the Mahdi] shot someone in Turkish territory and
killed him, the requital for the victim rests with God (fa- jaza’ al-maqtil
‘ala allah) [i.e., the perpetrator will bear no personal liability]. If the
shooting [i.e., killing] took place [in Turkish territory, in which] afterward
the Mahdiyya emerged (ba‘da husul al-mahdiyya) [i.e., established itself],
then if the perpetrator repents and his repentance is deemed proper, he
will not be punished retroactively for the offense he committed under
the Turkish rule (idha taba wa-hasunat tawbatuhu la ywakhadh bi-ma
fata ft zaman al-turk).!

In other words, the Mahdi suggests that killing the enemies in Turkish territory,
who are deemed infidels, is justified by the interest of the Muslim community
as embodied in the Mahdiya.

The transfer of the option to pardon from the victim’s kin to the state on
the basis of the interest of the Muslim community signifies the transition from
private to public law.

1 Al-Athar al-kamila, 111, 120.
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53. Compensation for Bodily Injuries, Regardless
of their Nature, on the Basis of Slaves’ Price where
Equivalence in Injury Is Impossible

Legal Introduction
There are two kinds of financial compensation for bodily injuries:

1. Compensation based on the tariff list (arsh or diya) for the loss of mem-
bers, faculties and certain wounds. These are regulated by a number of
principles: (1) The full blood money is due for loss of members of which
the human body has only one, and half of blood money for members that
come in pairs; (2) the compensations are cumulative; (3) the organs for
which compensation is sought must have been sound, i.e., without defect.
The resort to compensation based on the tariff list applies in cases where
retaliation is not possible for some shar7impediment, such as where the
perpetrator is a minor.

2. Compensation for injuries not included in the first category is assessed
by experts on the market price of slaves (Aukumat ‘adl). This compensa-
tion is applied in cases where it is impossible to inflict on the identical
member of the perpetrator exactly the same injury that the injured has
undergone. For the purpose of assessment the injured is assumed to be a
slave. The assessment of the injury takes place after the injured recovers.
If the injury diminishes the value of the injured, he is entitled to that part
of the full blood money that is proportional to the loss of value (wa-lahu
bi-nisba hadhihi al-naqisa min diyatihi) of a slave with a similar defect.
The jurists are in dispute as to whether the injured is entitled to compen-
sation for the pain he suffered or to reimbursement of the expenses
incurred in medical treatment.!

1 Peters, Crime, 52—53; Zaydan, v, § 4862ff., 4865, 4890, 4891, 4894. Cf. Tsafrir, “Abu Ja‘far
al-Tahawi,” 138 (a condition pertaining to equality in retaliation and the reference there to
al-Kasani, Bada’i, vol. 10, 399).
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Document

A tradition attributed to the Mahdi after his death deals with his interpreta-
tion of Q. 5:45: “And we prescribed for them therein: The life for the life ... and
for wounds retaliation.” According to this tradition, the Mahdi maintains that
retaliation in cases of homicide refers to intentional (‘amdan) killing; if, how-
ever, the killing is accidental (khata'an) then only blood money (diya) is due.
As to the Quranic prescription that intentional bodily injury entails retaliation
(wa’l-juritha gisasun), which is the main issue of this document, the Mahd1
rules:

The assessment of the value of the injured [must take place] after he has
fully recovered; only then will attention be given to the loss of the value
caused by the injury whereupon he [the injured] will receive the value of
the loss [as blood money] because it is impossible to fully exact [on the
perpetrator| the same injury [that the injured has undergone] (bi-anna
muqaddar qimat al-majrih saliman thumma yunzar li-naqisat al-jurh
fa-tu'ta lahu gimat al-nagisa li-annahu la yumkin fihi al-istifa[’]).2

The tradition does not specify the nature of the injured members or wounds.
However, from the concluding part of the tradition one may infer that the
Mahdt’s preference for the assessed compensation on the basis of the market
price of slaves (hukumat ‘adl), while on the face of it ignoring altogether the
compensation based on the tariff list (arsh or diya), is inspired by the prin-
ciple of equivalence (mumathala) in retaliation. In other words, whenever it is
impossible to maintain that principle, regardless of the nature of the injured
members and wounds, hAukumat ‘adl should be applied.

The tradition makes no mention of compensation for the pain the injured
suffered or reimbursement of the medical expenses.

2 Al-Athar al-kamila, V11, 2627, 227.



54. Warriors Causing Bloodshed to Muslim Civil
Population Are Liable to Private Retaliation and
State Sanctions

Legal Introduction

Under traditional doctrine, state agents in charge of public security and
enforcement of law, such as governors, military commanders and police offi-
cers, are as a rule exempt from criminal or civil liability for their acts. As noted
earlier, even with regard to individuals who are not commissioned by the state,
under certain circumstances, as in the case of infidels or unbelievers residing
outside the territory of Islam or when the interest of the Muslim community
so requires, killing or inflicting injury does not entail retaliation or liability for
blood money.!

Document

In a proclamation to Mahdist warriors (Ansar), emirs, magadim and the caliphs
nominated by the Mahdi,? the latter draws their attention to his instructions,
repeated time and again, to stop shooting without taking due precautionary
measures while fulfilling their functions within the encampment and its vicin-
ity; he warns them against shooting indiscriminately and thus risking the life
and property of Muslim innocent people, such as the warriors’ families living
in the military camp and the civil administration that is providing the facilities
that are gradually undergoing a process of transformation into a permanent
settlement?® “lest damage (adhiyya) or bloodshed (dima’) occur to [innocent]
Muslims with no legal excuse [justifying the encroachment on] their rights
[i.e., protection of life and property] (bi-ghayr haqqiha).” The warriors’ care-
less behavior seems to have stirred resentment among the civil population and
possibly also claims for retaliation and blood money for the loss of life and
property. The Mahdi reminds the warriors and their commanders that com-
passion (shafaga) is one of the tenets of Islamic faith. It seems that the military
commanders and the soldiers failed to comply with the MahdT’s instructions

-

Cf. Peters, Crime, 8ff., 38; see above, legal intro. to docs. 51-53.
See above, 8—9.

N

See below and Glossary, s.v. daym.

w
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and as a result some Muslims were killed. The Mahdi cites the concluding part
of Q. 24:63, the moral lesson of which is that Muslims should strictly obey
God’s commandments lest they be punished severely. He moreover empha-
sizes that any killing (gat! al-nafs)—by which he probably means regardless
of whether the killing is intentional or unintentional—is the gravest offense
(akbar al-kaba’ir). Consequently, the Mahdi announces publicly that

Henceforth anyone shooting a gun (bundugqiyya) or a pistol (tabanajiyya)
[sic] within the boundaries of a military camp (daym) or its vicinity while
the army is marching will be flogged a hundred lashes and ‘imprisoned
tied in chains’ (wa-yuhbas dir bi’l-hadid). If he belongs to the previous
immigrants (muhdajiran) [to Mahdist territory, i.e., veteran Ansar], his
monetary allocations (sarfiyya) [from Bayt al-Mal] will be cut off. If he
belongs to the other category [those who have only recently joined the
Mahdiyya], he will be deprived of his right [of entitlement] (hagq) or
share (nasib) in the booty—all this provided his shooting did not hit
someone; if it did, he will be punished (fa-yu‘@gab)—in addition to the
aforementioned [penal and monetary sanctions]—in accordance with
what is required by al-sharia al-muhammadiyya [i.e., he will be bound by
the shar7rules pertaining to homicide and bodily harm]. This [warning]
is hereby brought to your attention. You are advised not to ignore its
content.*

The document under review demonstrates the coexistence of public and
private law and the MahdT’s authority as a legislator in the domain of discre-
tionary punishments (ta’zir). The Mahdi announces that henceforth military
commanders and warriors causing negligent killing, wounds or damage to
innocent civil population will not be immune against private claims for retali-
ation and blood money under the shari‘a in spite of the their being commis-
sioned by the state to take care of public security; moreover, the perpetrators
will, in addition, be liable to state civil and criminal sanctions. These sanctions
are actually acts of statutory legislation for all practical purposes.

4 Al-Athar al-kamila, 11, 16-17. Since the veteran Ansar received monetary allocations on a
regular basis from the Treasury, they were not entitled to any share in the booty, whereas
new recruits to the Mahdiyya did not receive any allocations from the Treasury and hence
were entitled to shares in the booty resulting from the battles launched by the Mahdi.
See Abu Salim’s note, ibid., 17, fn. 3.






PART 7

Hadd Offenses






A. THEFT AND HIGHWAY ROBBERY

55. Literal Interpretation and Application of
Q. 5:38

Legal Introduction to Docs. 55-57

Q. 5:38 provides that a thief, whether a male or a female, is liable to amputation
of his hands. According to the dominant view among the jurists, a slave who
has committed a crime of theft is also liable to amputation.! The Qur’anic verse
does not provide any definition for the theft. The jurists (with some differ-
ences of opinion) define theft entailing hadd punishment in a very restricted
manner. There are preconditions for the amputation to take place, such as
the object taken away in secrecy (khafa’ or sitr), minimal value of the stolen
object (nisab), its being of licit character, the perpetrator owing no part of the
property and the property not being entrusted to him, the property being kept
under guard (hirz) by its owner, the perpetrator cannot claim a good defense
against a charge of theft on grounds of uncertainty or doubt (shubha). If any
of the preconditions is missing, amputation is averted but the perpetrator is
liable to discretionary punishment (¢ta%ir). Theft is a matter of public prosecu-
tion. Once a sentence has been handed down by the gadi the amputation must
be carried out.

Theft is also treated as tort within the domain of private law. If the stolen
goods are returned to the lawful owner before the case is brought to court, the
amputation can be prevented (on the basis of a Prophetic hadith). If the stolen
object still exists, it must be returned to its owner. If it has been destroyed,
the jurists differ as to whether the victim may demand both damages and
application of amputation or either of them. However, once the victim reports
the theft to the authorities, he cannot pardon the defendant and prevent the
amputation (provided the charge has been established).?

The jurists are in dispute regarding collective theft; some of them, includ-
ing Abti Hanifa and al-Shafiq, hold that only in the event that the share (Aissa)
of each member in the stolen object constitutes a nisab will amputation be

1 Zaydan, vV, § 4365.

2 Peters, Crime, 55-57; Zaydan, v, § 4371ff. (preconditions for theft), 4429ff. (prevention of
amputation), 4439ff. (return of stolen object), 4451ff. (no amputation in raid); Ibn ‘Asim,
al—i‘i,simiyya, § 1538ff.; Heffening, “Sarika,” 62—63; Hallaq, Shari‘a, 316ff.; Anderson, Africa, 374.
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inflicted; otherwise, no amputation is to be inflicted. Other jurists, including
Ahmad ibn Hanbal and Malik, hold that if the entire stolen object constitutes a
nisab, the hands of all the members of the group are to be amputated.?

Documents

In the course of an abortive conspiracy against the Turco-Egyptian adminis-
tration in the vicinity of Daym al-Zubayr (in the province of Bahr al-Ghazal)
Ansar migrated to Mahdist territory and left behind their property. People
residing under Turco-Egyptian administration took over of the absentees’
property, and the Mahdi seems to have regarded the issue as a case of sheer
theft.# The Mahdi commissioned Karamallah Shaykh Muhammad Kurqusaw1
as emir in charge of a military force to cope with the challenge and instructed
him to compensate the Ansar from the Public Treasury. On that occasion he
announced his new policy regarding punishment for crimes of theft: “It is
hereby confirmed that [henceforth] the hand of the thief is to be amputated”
(wa-qatyad al-sariq muwaffaq). No preconditions for amputation were men-
tioned in the announcement.> We have some evidence that the Mahd’s failure
to refer to the shar?preconditions for amputation as elaborated by the jurists,
was not a result of a coincidence; rather, he intentionally adhered to the literal
reading of the Qur'anic verse 5:38 in order to promote the moral behavior of his
adherents. Thus, in one case, the Mahdi insisted on amputation of the thief’s
hand regardless of the value of the object stolen:

Anyone who steals from you an object regardless of whether it is of insig-
nificance or of significant value (qalla aw kathura) [i.e., regardless of
nisab], you must amputate his hand so that on the day of resurrection he
will rise handless wandering about randomly (yatakhabbat) the same
way as a human being (al-abd) wanders about in this world after having
suffered calamity by Satan.®

Zaydan, v, § 4437.
As distinct from highway robbery; see below, doc. 6o.
Al-Athar al-kamila, 111, 129; Holt, The Mahdist State, 79-8o0.
Al-Athar al-kamila, v, 418-19. Tbn ‘Asim, too, does not mention any preconditions for

D gt A~ W

amputation though he does mention shubha that averts punishment; see Ibn ‘Asim,
al-Asimiyya, § 1544.
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It is highly likely that the Mahdi was inspired by Prophetic traditions that dis-
regard the value of the object stolen as a precondition for amputation.”

Interestingly, in a fatwa issued by the Qadi al-Islam, he clearly deviates from
the Mahdr’s view regarding the nisab, though not with respect to 4irz, as a pre-
condition for the application of amputation:

Regarding the thief, it is by all means necessary to abide by the [doctrine]
of the minimal value of the stolen object required for amputation though
no legal account should be taken as to whether the theft took place within
or outside the safe keeping area of the [stolen] object (wa-amma al-sariq
fa-la budda min mura‘at al-nisab fi ’l-sariga wa-la ‘ibra bi-kawn al-sariga
min hirz aw kharij al-hirz).8

7 See, e.g, http://libraryislamweb.net/newlibrary/display book.php?idfrom=2379&idto=
2379&bk_no=17&ID=2320 (last accessed 1 October 2015).
8 Manshurat al-Mahdiyya, 207.


http://library.islamweb.net/newlibrary/display_book.php?idfrom=2379&idto=2379&bk_no=17&ID=2320
http://library.islamweb.net/newlibrary/display_book.php?idfrom=2379&idto=2379&bk_no=17&ID=2320

56. A Witness to Theft Failing to Report the
Crime Is Liable to Amputation

The Mahdi extends the punishment of amputation to people who witness
a crime of theft without reporting it to the authorities; they are deemed
offenders:

Anyone who witnesses a theft, a drink of wine or an unlawful intercourse
and conceals [the offense from the authorities], his concealment is
deemed mercy on them [i.e,, an attempt to avert punishment from the
perpetrators];t hence [the concealing witness] will be legally regarded as
if he committed the offense himself (wa-man satara ‘ala sariqa ra’aha aw
shurb khamar aw zina fa-katmuhu ra’fa ‘alayhim fa-huwa ka’l-fa‘il) [imply-
ing thereby that he will be liable to the punishment that the specific
offense entails].2

Needless to say, deeming a witness to theft that fails to report the offense an
active perpetrator is a far-reaching ruling. The reason for the Mahdr’s harsh
policy seems to be a result of his determination to put an end to a widespread
phenomenon of theft from the booty among the warriors. On other occasions
the Mahdi ruled on thefts from booty discretionary punishment, excommuni-
cation and capital punishments.3

1 Cf Zaydan, v, § 44429ff., (advocacy {shafaa} averting hadd punishment on theft).

2 Al-Athar al-kamila, v, 419. Regarding style, cf. a Prophetic hadith in http://sunnah.com/
adab/1/30 (last accessed 5 October 2015). See, on the other hand, Shaked, The Life of the
Sudanese Mahdi, 59 (line 20 in al-Kurdufani, Sa‘adat al-mustahdi).

3 See below, docs. 58-59.
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57. Personal Liability for the Theft: No Collective
Amputation of Hands

The document under review deals with both the tortious and the criminal
aspects of theft. The Mahdi is informed that three bulls have been stolen col-
lectively by a group of thieves. He instructs his agent in the region to see to it
that the bulls are restored to the legal owner. He writes to him:

We do not know who among the group did the evil. However, it is well
known that the shari‘a punishes the individual for his own sin not for
that committed by his brother (la ta’khudh ahadan illa bi-dhatihi fa-la
ywkhadh ahad bi-dhanb akh).

The Mahdi warns that if the thieves decline to return the stolen cattle to the
owner the hand of the law will reach them and they will be exposed to the
discontent (sakhat) of God and His messenger in the two worlds (f7 [-darayn),
implying thereby that they will be punished in this world and the Hereafter, in
the latter case by ethical sanctions.! The Mahdi contents himself with ruling
that there is no collective punishment in Islam and that everyone is punished
for his own crime implying thereby that no amputation is to be inflicted on any
of the members of the group.

We noted earlier that the jurists are in dispute regarding collective theft;
some of them hold that only in the case that the share (hissa) of each member
in the stolen object constitutes a nisab will amputation be inflicted, while oth-
ers hold that nisab of the entire stolen object suffices for the amputation of the
hands of all the members of the group. Since, however, the Mahdi does not
recognize either the nisab as a precondition for amputation or the concept of
collective punishment, it is hardly surprising that there is no reference in his
ruling to such questions as the share of each member of the group in the stolen
cattle and whether each share constitutes a nisab.

1 Al-Athar al-kamila, 1, 201.
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58. Stealing from Booty Is Tantamount to Disbelief
and Apostasy

Documents

The Mahdi was very much concerned about people concealing booty instead
of delivering it to the Bayt al-Mal. He would urge them to repent to God and
deliver the booty kept unlawfully in their possession, especially weapons and
horses, to the Ansar and warriors who needed them desperately! or, alter-
natively, return its equivalent (gima), otherwise God will not forgive them.?
Moreover, the Mahdi deemed stealing from booty an offense that is graver
than theft within the shar7 definition entailing ~add punishment; he deemed
it an act of disbelief and apostasy that entails excommunication and capital
punishment.

In a proclamation to all his umara’, magadim and their followers, the Mahdi
clarifies:

Let it be known by all of you that anyone concealing anything of the
booty, even if a few items, cannot be deemed one of our Companions;
rather he is one of the Companions of Satan (iblis) and Antichrist
(dajjal).3

The Mahdi is alluding here to the fact that stealing booty is tantamount to
apostasy, the punishment for which is excommunication and execution.*

On another occasion the Mahdi requests that people refrain from laying
their hands on the booty of Khartoum and wait until they receive their lawful
shares when the formal division of the booty takes place. He addresses also
those who witness theft of booty and do not notify the authorities. Such behav-
ior implies negation of the principle of trust in God (al-tawakkul ‘ala allah)
and keeping away from the illumination of the sunna and Quran.® From the
strictly technical point of view stealing from booty is not theft since booty is
deemed public, rather than private, property. This may explain why the Mahd1

Al-Athar al-kamila, 111, 101.
Ibid., v, 422.

Ibid., 11, 18.

See below, doc. 59.

[ N

Al-Athar al-kamila, v1, 231-32.
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resorts to the domain of disbelief in his effort to preserve the integrity of booty
intact until its formal division among the legal recipients.®

The Mahdi regards “concealing booty (ikhfa’ al-ghana’im) [from the Public
Treasury] as one of the most serious forms of theft (sariga).”” In the case under
review the Mahdi resorts to discretionary punishments:

Anyone taking something without permission from the treasurer (amin)
of Bayt al-Mal or with no legitimate cause justifying such permission
commits an aggression (ta‘adda), wrong (zulm), for which he is liable to
exemplary punishment (nakal) and wrath (ghadb); the thing taken by
him will be restored [to the Treasury], and he will be imprisoned (sajn)
and flogged (darb). [The perpetrator| casts on himself disgrace (hatk
sharaf).8

However, since the property of Bayt al-Mal belongs to the entire community,
every Muslim has a share in it; moreover, warriors participating in jihad are
entitled to their portions of the booty. Hence, taking property from Bayt al-Mal
or concealing booty from it is not deemed theft according to its narrow shar
definition, as elaborated by the jurists.® This may perhaps explain why the
Mahdi suggests imposing on perpetrators such discretionary punishments as
imprisonment and lashes rather than the hadd punishment of amputation.
The inconsistency in terms of gravity of the punishments imposed by the
Mahdi on stealing from or the concealing of booty—capital punishment
besides discretionary punishments—may be due to the specific circumstances
of each case brought before the Mahdi. Thus one would expect that stealing
weapons and horses, which are desperately needed for launching a war, would
entail harsher punishments than concealing insignificant items from booty.

See, below, doc. 76.
Al-Athar al-kamila, 11, 53.
Ibid,, 11, 66.

See legal intro. to doc. 55.

© N O



59. Theft from Booty Entails Excommunication
and Capital Punishment

The Mahdi threatens to take such radical sanctions against those who unlaw-
fully possess booty as excommunication from the Mahdist community and
capital punishment. He cites Q. 3:161, which according to commentators deals
with booty,! to the effect that people deceiving in matters pertaining to booty
are accountable on the Day of Resurrection, as well as a Prophetic message
communicated to him by inspiration (akhbarani al-nabiyy) that states: “who-
ever takes something from the booty is liable to execution (fa-innahu yuqtal).”

The death penalty decreed by the Mahdi for theft of booty has no basis in
the textual sources. Excommunication from the community is tantamount to
denouncing someone as an apostate, and apostasy seems to provide the legal
justification for the death penalty.3

In a tradition attributed to the Mahdi after his death he is reported to have
said:

The Prophet, God bless him and grant him salvation, said: ‘No repentance
(tawba) is acceptable from a thief who steals from booty unless he returns
the stolen object; if he fails in doing so, then when the theft is discovered
he will be liable to capital punishment (fa-jaza’uhu al-gatl) in this world,
and to hell (nar) in the Hereafter...It is not allowed to conceal (kitman)
someone who steals from booty ...If the thief from the booty is one of
our Ashab [i.e., the Mahdt’s close adherents]* and he fails to return [what
he took from the booty] we hereby warn him that he will be dissociated
from the Ashab (suhba) [i.e., the Mahdist community] in this world and
the Hereafter... 5

Dissociation from the Mahdist community implies apostasy, with all the legal
consequences that entails, including capital punishment.

1 See Rubin, The Qurian, 61.

2 Al-Athar al-kamila, 1, 270-71. Also in Mansharat al-Mahdiyya, 42—43. On Prophetic message
by means of ilham, see above, 37ff.

3 See below, legal intro. to docs. 69—72.
See Glossary, s.v. ashab, sahaba.

5 Al-Athar al-kamila, v11, 199.

© KONINKLIJKE BRILL NV, LEIDEN, 2016 DOI 10.1163/9789004313996_064



60. The Mahdi Forgives a Highway Robber Who
Repents and Acknowledges Crime after Being
Captured

Legal Introduction

On the basis of Q. 5:33—34, Muslim jurists (with some differences among
the schools) have developed a doctrine of banditry or highway robbery (gat‘
al-tarig, hiraba). The minimum element of this crime is a holdup, by means
of drawn weapons coupled with the intention to frighten people traveling on
a public road and prevent them from reaching their destiny. Aggravating cir-
cumstances consist of taking the victims’ property and/or killing them. Q. 5:33
provides four penalties for banditry: capital punishment, crucifixion, cross-
amputation or banishment. The jurists accorded each of the penalties to the
gravity of the crime. Thus taking property without causing homicide entails
amputation of opposite hand and foot. The bandits’ repentance before they
are captured and brought to justice precludes their prosecution, but it does
not exempt them from criminal liability for other crimes committed during
the attack such as homicide and wounding. No waiver of punishment is per-
mitted even when next of kin and the owners of property taken by bandits
waive their right of retaliation and property rights, respectively; the Imam too
may not waive on their behalf because it has to do with God’s claim (hagq
allah). Banditry is conceived of as a collective crime; all bandits are liable for
the aggravating act committed by one of them. Most schools hold that claims
pertaining to public-criminal law precede private-civil claims (hagq adamt).!
Some jurists of various schools maintain that prosecution of the offender
may be averted even if repentance takes place after his capture and submis-
sion to justice. The jurists draw analogy from a thief’s repentance as prescribed
in Q. 5:39: ‘But whoso repenteth after his wrongdoing and amendeth, lo! Allah
will relent toward him. Lo! Allah is Forgiving, Merciful. Some jurists resort to
a Prophetic hadith the moral effect of which is: ‘Anyone repenting on a sin

1 Peters, Crime, 57-59; Zaydan, v, § 4465 (definition), 4509f. (the crimes and their respective
punishments), 4511 (adjustment of punishment to gravity of crime), 4512 (no waiver of capital
punishment and crucifixion), 4515 (amputation of opposite hand and foot), 4522 (collective

punishment), 4523 (no waiver of punishment).
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(dhanb) committed by him is deemed as if he has never committed the sin,
implying thereby that he is not liable to punishment.?

Document

Mahmiud ‘Abd al-Qadir, the military governor in El Obeid (and the Mahdi’s
uncle),® informed the Mahdi that Aba Khamsami’a, a leader of group of ban-
dits had been “first captured and subsequently brought to justice before you
whereupon he acknowledged, of his own free will” (wa-qubida ‘alayhi awwa-
lan wa-thumma ata ilaykum wa-aqgarra t@i‘an) having committed an offense
of banditry, probably of taking the victims’ property for which he was liable to
cross-amputation of hand and foot. The Mahdi responded by letting the mili-
tary governor know that he “hereby forgives the bandit (fa-gad ‘afawna ‘anhu)
having regard to the Qur’anic verse [5:34] which provides that ‘[Bandits are
liable for punishment] save those who repent before ye overpower them, and
to the Qurianic verse [27:11] which provides: ‘Save him who hath done wrong
and afterward hath changed evil for good.

Hence the Mahdi instructs the military governor to provide Abi Khamsami’a
with an aman, safe-conduct (amminihu), complete the procedure of forgive-
ness and let him return to his kin in an attempt to cause them to immigrate to
Mahdist territory, thus enabling the leader of the bandits to become an equal
member of the Ansar. In return for the forgiveness this leader is expected to
abide by the terms agreed upon with him concerning his pledge (ta‘ahhud) to
the victory of Islam and to fulfill the command of God and His Messenger in
accordance with the al-amr bi’'l-ma‘raf wa’l-nahy ‘an al-munkar.*

The Mahdi concludes his letter to the military governor by the following
announcement:

Given that the aforementioned [Aba Khamsami’a] has been forgiven, it is
incumbent upon you to warn him that once he returns to his location he
should inform all former members of the group of bandits (muharibiun)
dating to the period prior [to the forgiveness] that they should abandon
their previous practice [of banditry] and repent for the highway robbery
(yatubi min al-muharaba wa-qat* al-tariq). After this warning, anyone
proceeding [with highway robbery], once he is captured and brought

2 Zaydan, v, § 4536ff.
3 Holt, The Mahdist State, 101.
4 See below, doc. 87.
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[to justice], he will be sentenced in accordance with what God prescribes
[in Q. 33—34]: ‘have their hands and feet cut off; as prescribed by Allah
and his Messenger. Anyone committing [highway robbery] may blame
no one but oneself for the disgrace in this world and the torment in
the Hereafter.

In the case under review the Mahdi forgives the leader of the bandits who was
captured, brought to justice before repentance had taken place, in deviation
from the instructions prescribed in Q. 5:33—34. The Mahdi, however, does not
seek relief for his deviation from the Qur’an in figh doctrine as elaborated by
some of the schools; he refers to Q. 5:34 which insists that repentance should
take place before capture and to Q. 27:11 which treats repentance in general
terms regardless of the sequence of events. The Mahdi seems to have been
inspired by political considerations, namely, the use of forgiveness as a mecha-
nism for consolidating his position in the region.®

5 Al-Athar al-kamila, 111, 38-39. For a lithographic version of the document, see Manshiirat
al-ahkam wa’l-adab, 68.

6 On another occasion people complained to the Mahdi: “they [the bandits] had robbed
[people] on their way in an attempt to prevent them from immigrating [to Mahdist territory].”
The Mahdi instructed his agent to stop the aggression against the people and return them
their property. No sanctions were taken against the bandits; see al-Athar al-kamila, 111,
198. On a similar occasion the Mahdi declined from making a charge against the bandits;
he instructed to have the robbed money returned to the victims and threatened that if the
robbers did not comply, they would have neither aman nor ‘ahd; see al-Athar al-kamila, 1,

230—31.



B. UNLAWFUL SEXUAL INTERCOURSE AND FALSE ACCUSATION
THEREOF

61. Stoning for Muhsan, Lashes for Bikr and
Discretionary Punishment for Entering into
Privacy with a Stranger

Legal Introduction to Docs. 6165

Under the sharia, sexual intercourse is legitimate only within a valid marriage
contract or between a master and his slave girl. Q. 24:2 provides a hundred
lashes on both the woman and the man who indulge in unlawful sexual inter-
course (al-zaniya wa’l-zant), while a hadith provides the sanction of lapidation
on the parties to such an act. The Qur’anic verse is interpreted as referring to
fornication, that is, voluntary unlawful intercourse of an unmarried man with
an unmarried woman, whereas the hadith is interpreted as referring to adul-
tery, that is, voluntary sexual intercourse of a married person with a woman
other than his wife or a woman who is married to another. For proving unlaw-
ful sexual intercourse four eyewitnesses are required, and most schools hold
that a confession must be made four times in four different court sessions by
analogy to the requirement of four witnesses. According to all schools, except
the Hanafl, the penalty of a hundred lashes is followed by banishment for a
period of one year for both men and women. According to the Malikis, only
males are liable to banishment, whereas the other schools require that a close
male relative accompany banished women. The fixed penalties depend on the
immunity (ihsan) of the parties. Muhsan is an adult free person who has pre-
viously consummated a valid marriage. If he or she commits a crime of adul-
tery, he or she is liable to capital punishment by stoning. The Hanafis and the
Hanbalis require that for the penalty of stoning to be applicable, both parties
must share the status of ihsan. Shubha, uncertainty or doubt, averts the appli-
cation of the fixed punishments.!

A divorced woman, regardless of whether by revocable (raj%) or irrevocable
(ba’in) repudiation, of a consummated marriage may not marry another man
before terminating her waiting period in order to verify the judicial paternity

1 Peters, Crime, 15, 59-62; Zaydan, v, § qo009ff. (shubha), 4053ff., 4084ff. (witnesses), 4159ff.
(banishment), 4170ff. (ihsan); Hallaq, Sharta, 312, 313.
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in the event that the woman is pregnant at the time of the divorce. In irrevo-
cable divorce the marriage is terminated on the spot; in revocable divorce the
divorce becomes effective only after termination of the waiting period ( idda),
during which the husband may reinstate his wife without concluding a new
marriage contract.?

Document

In a general proclamation to his followers, the Mahdi announces the legal
sanctions due to those engaged in unlawful sexual intercourse:

A man who has committed unlawful sexual intercourse (zanin) is liable
to lapidation (yurjam) if [at the time of committing the offense] he was
“immune” (muhsan); if, however, he was virgin (bikr), he is liable to lashes
(yujlad). If a woman enters into privacy (istakhalat) with a stranger
(ajnabi) [i.e., someone who is not her mahram, a relative within the for-
bidden degrees for marriage] causing thereby people to fear [that she
might have sexual intercourse with him] (yukhsha ‘alayha minhu), both
the woman and her partner| are liable to discretionary punishment
[i.e., tasir] (faywaddabani bi’l-[i]jtihad), because if a young man (shabb)
and a young woman (shabba) get together (talagaya) [in privacy], Satan
will [inevitably] dominate them (walahuma); the circumstances by all
means require the presence of a mediator between them [to avoid
privacy].3

The Mahdi’s distinction between muhsan and bikr is compatible with conven-
tional figh as elaborated by the jurists. The distinction is made with respect
to the man but it may be assumed that the Mahdi intended both sexes. The
sanctions are compatible with those prescribed by the hadith and the Qur’an,
respectively, though the Mahdi does not specify the number of lashes. Judging
by his reference to privacy it may well be that he intended to leave the number
of lashes to the gadi’s discretion.

2 See above, legal intro. to doc. 39; Glossary, s.v. talaq ba’in, talaq raj .
3 Al-Athar al-kamila, v, 419; see Glossary, s.v. muhsan. Cf. yukhsha ‘alayha al-‘anat; see Layish,
Shart‘a and Custom in Libya, doc. 30.
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The ruling with respect to privacy (khalwa) is presented from the point of
view of the woman’s chastity; privacy creates a situation whereby the repu-
tation of the woman (and her agnates) is inevitably doomed to be damaged.
The mere privacy of a woman and a stranger that is not related to her within
the forbidden degrees for marriage creates a presumption of unlawful sexual
intercourse. Both parties to privacy are liable to a sanction. In the case under
review, the Mahdi does not distinguish between muhsan and bikr because the
parties were a young man (shabb) and a young woman (shabba). Hence he
does not posit privacy on a par with zina in the full sense of the term. This may
explain why he leaves the matter of rendering sanction to the discretion of the
gadrin accordance with the specific circumstances of the case. In other words,
we are dealing here with a discretionary, rather than hadd, punishment (tazir).
The term jtihad in this context should be conceived of not as an attempt to
derive a new rule from the textual sources; rather, it should be assessed within
its elementary connotation as an effort to find the right solution to a given
situation on the basis of the personal discretion of the gadr before whom the
matter will be brought.



62. Marrying Another Man during Waiting Period
from Divorcing Husband Entails Lapidation

Document

In a tradition attributed to the Mahdi after his death, it is reported: “A woman
of a legally consummated marriage (muhsana)! married another man dur-
ing the waiting period from her [divorcing] husband (fa-tazawwajat bi-rajul ft
‘iddat zawjiha).” The matter was brought before the Mahdi; he sentenced her to
death penalty by lapidation (fa-hakama. .. bi-rajmiha), and the sentence was
carried out.? The Mahdi treats the matter as a simple case of adultery.

1 See Glossary, s.v. muhsan.
2 Al-Athar al-kamila, V11,135, 231.
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63. Hundred Lashes on Women Exposing
Themselves to Men

Documents

In a proclamation to his followers throughout the country, the Mahdi launches,
on the basis of Q. 24:30—31 and a hadith, a public campaign in an attempt
to preserve women’s chastity under a threat that failing to comply with his
instructions will entail the Quranic punishment of a hundred lashes due on
fornication. The Mahdi is concerned by the fact that

Most people today do not proceed beyond denying access (hajr) [to
women, i.e., keeping them in seclusion] and assuming a veil (hijab)! [that
precludes people from seeing a woman'’s face]. Hence, it is obligatory
(wajaba) that all unmarried women (la isma lahum wa-lahunna) be kept
in seclusion and prohibited from walking on roads where men are walk-
ing; [their chastity cannot be protected] save by their seclusion....
[A Prophetic hadith] commands: ‘separate between men and females.
[The Prophet] asked his daughter Fatima: ‘What is the most desired sta-
tus for a woman?’ And she responded by saying ‘That neither a man sees
her nor she sees a man.’ [The Prophet] was amazed by this answer and
said [citing Q. 3:34]: ‘They were descendants one of another’ (dhurriyy-
atan ba‘duha min ba'din).2

All this implies [according to the Mahdi] that all women—except for
a minor girl that is not [as yet] desired (la tushtaha) [by men], or an old
woman that is not [any longer] an object of temptation (mutajalla)® and
has [already] ceased to be desired by men (arab); moreover, even female

1 Lane, Lexicon, 1, 516, col. i. On hjjab in the Quran and as a social custom, see Chelhod,
“Hidjab.”

2 Inthis context the verse seems to imply that the separation between the sexes should proceed
in future generations. The combination of the Prophetic hadith with Q. 3:34 within this
context appears in the collection of traditions related to the Mahdi. See al-Athar al-kamila,
v11, 21. The hadith has been located in Qut al-qulub by Abu Talib al-Makki (a Safi text of the
10th century. I owe this observation to Eliyahu Stern). See http://www.islamport.com/w/akh/
Web/239/730.htm (last accessed: 15 February 2015).

3 See, e.g., Hashiyat al-Dasugqt ‘ala al-Sharh al-kabir [by Ahmad al-Dardir] by Muhammad b.
Ahmad b. ‘Arafa al-Dastqi al-Maliki (d. 1230/1814) in http://library.islamweb.net/newlibrary/
display_book.php?flag=1&bk_no=13&ID=599 (last accessed 15 February 2015).
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slaves (ima’) and young females (shabab) are prohibited from going out
to the market and [public] roads; [they may walk only] in places where
there are no men. A woman that [nevertheless] goes out [to public
places] after [the expiry of a] three-day warning (tanbih) is liable to a
hundred lashes as a reprimand (zajr) to her and as a warning (%bra) to
others.

Emirs, inspectors of the markets (hakim al-suq),* gadis and the khalifas nomi-
nated by the Mahdi® throughout the country were instructed to see to it that
the campaign is strictly carried out.

As noted above, the sanction of a hundred lashes is a hadd punishment for
the crime of unlawful intercourse based on Q. 24:2. The norm of a hundred
lashes indicates that the Mahdi deems the exposure of women to the public
tantamount in terms of gravity to unlawful intercourse of a virgin (bikr). He
enlists the Qur’an and the hadith to his campaign to protect women’s chastity.

4 On hakim al-sugq, see below, doc. 86.

5 The reference is to ‘Abdallahi b. Muhammad, ‘Ali b. Muhammad Hila, and Muhammad Sharif
b. Hamid; see above, 9.

6 Al-Athar al-kamila, 11, 263—64. Cf. ibid., 111, 71 (women with minor children who have no
servants to help them, may wander around provided they raise no concern that they might
cause temptation {la yukhsha minhunna fitna}); ibid., 111, 13 (the Mahdi rules that it is
prohibited to shake hands with a woman unless a marriage contract has been performed and
sadagq paid); ibid., 1, 281 (wives and daughters should be prevented from grazing freely with
the animals in an empty space or mixing with alien men); Holt, The Mahdist State, 130—31.



64. A Woman Exposing Her Face or Speaking
Aloud Is Liable to 27 Lashes

Document

The Mahdi calls upon his adherents to protect women’s chastity by prop-
erly dressing them and concealing their bodies and faces. He quotes to this
end Q. 33:59 instructing the Prophet: “Tell thy wives and thy daughters and
the women of the believers to draw their cloaks round them (when they go
abroad).” Moreover, the Mahdi urges his adherents who come across a woman
“exposing her head [in public] or abandoning her veil (tarika li-sitriha) to beat
her (fa-[i]dribuha).

On another occasion, the Mahdi instructs his adherents to see to it that
women

Do not walk out [of their homes] unless there is some shar T necessity nor
raise their voice in public (jaAran); men may not hear their voices unless
behind a veil (hijab) ... Women should conceal themselves behind their
clothes...A woman exposing her head [face] even for one moment as
well as a woman speaking aloud [i.e., a woman’s voice is indecent] should
be beaten 27 lashes.2

27 lashes do not constitute a Qur’anic hadd. It seems that the Mahdi does not
deem the offense serious enough to merit a hundred lashes as in the case of
fornication. On the face of it, the penalty can be defined as a discretionary
punishment (ta%ir). However, as will be demonstrated below (doc. 88), this
specific punishment has become an established norm anchored in the Mahdi’s
decrees that may be regarded as acts of legislation for all practical purposes
and consequently has ceased to be a discretionary punishment. This norm was
innovated by the Mahdi in an attempt to deter such offenses as a man talk-
ing to a strange woman (ajnabiyya) who is neither related to him by marriage
nor prohibited for some legal reason (wa-laysa bi-‘agidin ‘alayha wa-la li-amr
shar?).3

Al-Athar al-kamila, 1, 276.
Ibid., 1, 302-3.

-

N

3 Ibid,, 1, 303—4. For a lithographic version of the document, see Durham, saDp, 97/5/87.
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Holt maintains that the severity of the Mahd1’s legislation should not be dis-
missed as mere blind conservatism; the emergence of the Mahdiyya alongside
the war against Turco-Egyptians had shaken the basis of the social order to the
point that the Mahdi had to have recourse to these measures in an attempt to
maintain discipline among the large tribal forces upon which he depended.
Moreover, the Bagqara women in the west enjoyed greater freedom than did
the riverain women. Holt estimates that the harsh legislation should be seen as
an attempt to provide greater security to the women. Mustafa maintains that
the Mahdi’s harsh legislation was intended to restore the religious beliefs that
were severely shaken under “Jahiliyya,” that is, Turkish rule, and to consolidate
a fully pledged Islamic state under the Mahdi’s moral standards.*

4 Holt, The Mahdist State, 130—31; Mustafa, The Common Law, 0.



65. Kidnapping a Free Married Woman and
Marrying Her Entails Imprisonment and Lashes

Documents

Asalready noted, the matrimonial ties of spouses separated as between Mahdist
and non-Mahdist territory were severed during the war launched between the
Mahdi and the Turco-Egyptian forces.! There were cases where Ansar kid-
napped women who had been left behind in Turco-Egyptian territory, in order
to marry them. The Mahdj, on his part, was determined to enable the reunion
of the separated spouses once the women immigrated to Mahdist territory and
joined the Mahdiyya. To this end the Mahdi imposed punishments of impris-
onment and lashes on the kidnappers and prohibited the Ansar from marrying
these women by denouncing such marriages as crimes entailing God’s punish-
ments associated by implication with zina and hadd punishment. The Mahdi
was also anxious to enable unmarried women who had been kidnapped by
Ansar to immigrate to the Mahdist state and marry appropriate men in terms
of equality in marriage (kafa'a).?
The Mahdi was informed that some of the Ansar disobeyed his order that

[Free] married women in the military camps are to be returned (tusal-
lam) to their husbands [residing in Mahdist territory] and that no one
may challenge a husband with respect to his wife.

Some of the Ansar claimed that the Mahdt’s order was practically not binding
(layulzam al-‘amal bihi). In several cases the Ansar kidnapped married women
and kept them in custody (habasaha), in an attempt to disconnect them from
their husbands and marry them. Some of the women sought shelter with the
Mahdi and appealed for help (mustaghitha).

The Mahdi ruled that anyone holding a woman without being legally
entrusted with her as a reliable guardian (amin), protecting her and bringing
her to a trustworthy authority such as the treasurer of Bayt al-Mal, should be
condemned for his misbehavior, disobedience to God and the disgrace caused
to the honor of the wife (yahtikun al-harim). Whereupon the Mahdi instructed
Khalifa ‘Abdallahi, other caliphs and the righteous Ansar to look into the

1 See above, docs. 37—38.
2 See Glossary, s.v. kafaa.
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matter and impose on the perpetrators a month’s imprisonment and forty
lashes (sawt) to be inflicted on them every day as expiation (kaffara) and as a
lesson (bra) to others.?

Surely, we are not dealing here with a hadd punishment; rather, it is a stat-
utory punishment for the abduction of women in circumstances that might
have caused damage to their reputation in terms of chastity.

In aletter to the umala’, nugaba’ and the Ansar in the military camps (daym)
of al-Hawa and al-Sharq dealing with the issue of separated spouses that have
reunited in Mahdist territory, the Mahd1 instructs as follows:

1. Regarding all the wives, who are free women (hurrat), that have left mili-
tary camps [in Turco-Egyptian territory] in order to rejoin their husbands,
it is forbidden to anyone of the Ashab and Ahzab to marry them; these
wives must be transmitted (tusallam) to their husbands.

2. Unmarried women that reside in military camps should be entrusted to
the protection of a guardian within the prohibited degrees for marriage
(walt mahram), with a liability (bi’l-daman) [for safeguarding their chas-
tity] or, in his absence, of a reliable man (amin) or someone entrusted to
this end (mu’taman) who will see to their welfare until God decides their
future (hukm allah fihinna) [i.e., their proper marriage by means of their
guardian].

3. The Ansar are hereby warned not to marry any of these women from the
gayagqir, whether a minor or an adult, a virgin or a non-virgin. Anyone
infringing this prohibition will be deemed a perpetrator (janin) and
hence liable to God’s judgment (hukm allah).*

The terms “perpetrator” and “God’s decision” are meant to create an associa-
tion with a crime against God’s right (haqq allah) that entails a ~add punish-
ment. The Mahdi does not refer to what seems to be a crime of abduction
(khatf),® probably because the Ansar took hold of the women in good faith
believing them to be captives of war or legitimate booty. The Ansar may have
further thought that the matrimonial units of the married women had been
automatically rescinded on the grounds of difference of religion. The Mahdi
insists on pointing out that the women were free (hurrat), rather than captive,
at the time of the abduction, to clarify that their marriage bonds had not been
rescinded on the grounds of difference of religion.

3 Al-Athar al-kamila, 1v, 340—41.
4 Ibid., 1v, 286-87.
5 On abduction, see glossary, s.v. khatf. Cf. Layish, Judean Desert Documents, doc. 10.



66. Sodomy Entails Decapitation by Sword

Legal Introduction

Most schools equate homosexual intercourse (with penetration) (liwat) to
unlawful heterosexual intercourse entailing capital punishment. There are dif-
ferences of opinion as to punishment: The Maliki and some Shafi1 and Hanbali
jurists hold that the penalty is death, either by stoning (Maliki school), the
sword (some ShafiT and Hanbali jurists) or, at the discretion of the court, by
killing the culprit in the usual manner with a sword, stoning, or throwing him
from a (high) wall. Some of the ShafiT and Hanbali scholars hold that the
death penalty by stoning applies only to the active partner or to anyone who is
muhsan, and that otherwise the punishment is flogging in combination with
banishment. The Malikis hold that both parties are liable to lapidation regard-
less of the ihsan. Abu Hanifa (unlike Abu Yusuf) and the Zahiris hold that the
hadd punishment is not applicable in a case of homosexual intercourse; it
entails only discretionary punishment (ta‘zir).!

Documents
In a letter to Khalifa ‘Abdallahi, his successor, the Mahdi writes:

Since the aforementioned accused [one of the Ashab] has admitted—in
my [the Mahdi’s] presence and the presence of the truly noble Ashab—
having committed this detestable (munkar) act, he can by no means
obtain atonement (kaffara) before God except by amputation of his head
(gat‘ al-ra’s) [that is, by sword] and by departing from the transitory life
opting for the only abode left [i.e., the Hereafter]... As to the second
[accused], he should be exempt from hadd penalty because he is a minor
(saghir) who has not attained majority (buliigh) and sexual puberty
(hulum) and because of the absence of [four eye] witnesses (bayyina);?
let him repent (tawba) sincerely...and let his father discipline him
(wal-ywaddibhu).?

-

Peters, Crime, 61, 62, 86; Zaydan, v, § 3986, 3988—92. Cf. Hallaq, Shari‘a, 315.

N

Four eyewitnesses are required to prove a charge of adultery. See legal intro. to doc. 61.
Al-Athar al-kamila, 11, 333-34.

w
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The document defines the offense as a “detestable (munkar) act” without spec-
ifying its essence. Abui Salim explains in his caption to the document that it
deals with “a moral offense” (jarima akhlagiyya) without elaborating any fur-
ther. The Mahdi deems the application of capital punishment with respect to
the active party in the crime the only option for purging the sin. The execu-
tion by sword does not indicate that the Mahdi was inspired by any particular
school of law. The punishment was to be carried out by Ashab probably as state
agents. The minor boy, the object of the crime is exempt from punishment
on account of his being a minor and in the absence of eyewitnesses to the
crime. The first accused is convicted on the basis of his confession, making
the evidence of witnesses redundant. No mention is made of the number of the
confessions. The Mahdi cites a Qur'anic verse that urges Muslims to obey God
(Q.13:29) and another verse that warns them against the punishment awaiting
those preferring the vain pleasures of this world (Q. 10:7-8), in an attempt to
draw moral support for his judgment.

A tradition attributed to the Mahdi on the same issue is more specific. The
charge against the active accused is sodomite crime (fi!{ gawm Lit) with a
minor boy who has not reached majority (buliigh). The accused has acknowl-
edged the charge in the presence of the Mahdi and some of the Ashab. The
Mahdi decides to decapitate him in order to chasten him (tathiran lahu). The
boy “the object [of the crime]” (al-maful bihi) is exempt from punishment
because he has not reached majority. According to the transmitter of the tradi-
tion, when the Ashab arrived in order to execute the perpetrator (tawajjahi li-
gatlihi) the Mahdi “rendered the judgment in a proclamation” (harrara lahum
manshuran) probably in an attempt to publicly clarify that the execution was
to be carried out on the basis of legitimate legal proceedings.*

4 Ibid,, v1I1, 129 (the transmitter notes that he still keeps the original manshar with him).



67. A Husband Sentenced Successively to Hadd
Punishment for Qadhf and to Compulsory
Retribution for Killing His Wife’s Alleged Harasser

Legal Introduction

Q. 24:4—5 provides that if a person accuses a woman of unlawful intercourse
without supporting his accusation by four eyewitnesses, he is liable to the pun-
ishment of gadhf, which is 8o lashes and deprivation of the right to testify.
According to most schools, for the penalty to be applied, the woman whose
chastity is the object of the defamation must be, in addition to fulfilling the
usual conditions of ihsan applicable to the parties of illicit sex, a person who
has never been convicted of unlawful sexual intercourse or been subjected
to the li‘an procedure.! The punishment of gadhf belongs to both private and
public law. The Hanafi doctrine gives more weight to the public aspect of the
offense. Hence it maintains that the injured party cannot withdraw his claim
for punishment. The Maliki doctrine, on the other hand, allows the injured
party to withdraw his claim provided he is motivated by the protection of his
own reputation; hence after his death his heirs may demand punishment if the
allegation of zina also affects their honor.?

The husband may kill with impunity a person in the very act of commit-
ting a sexual crime (flagrante delicto) against his wife provided the killing is
the only way to stop the continuation of the crime.? The schools differ regard-
ing the evidence that the defendant must produce in order for this defense to
be accepted. The Hanafis and the Shafi‘is require that the act of the unlawful
sexual intercourse be proven by four male eyewitnesses (bayyina), whereas
the other schools accept the testimony of two witnesses on the assumption
that the witnesses are required as a defense against a charge of homicide.# The
subject is discussed intensively in the hadith.5 The majority of jurists maintain

1 Li‘an is a procedure, by means of which a husband can deny the paternity of a child born in
wedlock. For further details, see Glossary, s.v. lian.

2 Peters, Crime, 63-64; Zaydan, v, § 4329, 4334f.

3 One may kill a man in the very act of committing a crime on two grounds: defense of one’s
honor and the necessity of halting a crime in progress; Peters, Crime, 26.

4 1Ibid., 26—27.

5 E.g,Zaydan,V, § 4207, 4209.
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that four witnesses or, in their absence, the acknowledgment of the harasser’s
heirs are indispensable conditions for the husband to be exempt from retribu-
tion (gisas). The dominant view among the jurists is that the husband may kill
the harasser (as well as his own wife if she collaborated with the harasser). If
there are witnesses to the adultery or, in their absence, if the harasser’s blood
avenger (wali [al-dam]), acknowledges the adultery, the husband is liable to
neither retribution nor payment of blood money (diya); if the avenger does not
acknowledge but there is circumstantial evidence (gara’in) as to the adultery,
such as the husband finding the harasser in his own house with his kin “on
one mattress” (firash) or in a “situation arousing suspicion” (wad‘ murib), the
husband is exempt from retribution but he must pay blood money because of
the doubt (shubha) as to the option of retribution.”

Document

A man complained to a commander of an encampment (sahib al-hilla,
al-hakim) that someone was “treating friendly” (mukhalil) (sic), i.e., wooing, the
man’s wife. The commander warned the wife’s “deceiver” (mukhawin), i.e., the
alleged harasser, that he would take legal action against him if he continued
to enter the complainant’s matrimonial home. The alleged harasser seems to
have ignored the warning. Subsequently the husband came across the alleged
harasser in his home in what he claimed to be a state of privacy (khal@’) with
his wife. No witnesses were present at the scene. According to the husband’s
version, he was furious because of the repeated intrusions, and when the
harasser began insulting him he could not bear the provocation any longer
and killed him. The Mahdi, who was asked for a legal opinion on the case, ruled
as follows:

6 All the schools except the Malikis hold that the blood avengers are the victim’s heirs
regardless of their sex. Some of the schools exclude the spouse relict. According to the
Maliki school, which adopted the pre-Islamic tribal blood-money group, the avengers are the
victim'’s closest male agnates in the order of inheritance: the descendants, the ascendants,
the brothers and their descendants, the paternal uncles and their descendants, the paternal
great-uncles and their descendants (agnates of a higher class exclude those of a lower class).
See Peters, Crime, 441f.; Stewart, “Tha’r”

7 Zaydan,V, § 421011, 4220. The entire procedure takes place in court and the gadr’s discretion
plays a vital role.
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Since [the husband] did not prove [that an act of unlawful sexual inter-
course (zina) had taken place] by means of eyewitnesses, [his accusation
against the victim] is nothing but (mujarrad) an unfounded accusation
of unlawful intercourse (gadhf) with respect to the aforementioned man
[the victim that allegedly] had insulted him (sabbahu). Hence it is imper-
ative [that the husband] be punished [successively] by the sanction pre-
scribed for unproven accusation of zina and be executed [by way of
retribution] for killing a person (fa-yalzam hadd al-qadhf wa’l-gat! ‘an al-
raqaba allati gatalaha) in accordance with what God, be He Exalted, says
[in Q. 24:4]: ‘And those who accuse honourable women but bring not four
witnesses, etc.8

The Mahdr’s legal opinion deals with two different issues, the first belonging
to public law and the second to private law. The punishment on gadhf is a
matter of public law. The husband could not provide eyewitnesses to the act
of adultery. The Mahdi declined to regard the mere entrance of the alleged
harasser into the husband’s home as tantamount to a state of privacy (khala’)
with the wife. Nor did he regard the commander’s warning to take legal action
against the alleged intruder if the latter continued to enter into the complain-
ant’s matrimonial home as a circumstantial evidence to the charge that an
illegal intercourse or privacy between the victim and the wife had taken
place. Hence the Mahdi convicted the husband to the hadd al-gadhf, which is
80 lashes.® The Mahdr's conviction and punishment on the charge of gadhf
is compatible with the literal reading of Q. 24:4-5.

Regarding homicide, the Mahdi might have been impressed by the hus-
band’s acknowledgment to have killed the intruder as a result of the latter’s
provocation, but in the absence of a proven charge of illegal intercourse
between the victim and the wife the option that the husband was entitled
to benefit from the good defense of having killed with impunity the alleged
harasser in the very act of committing the crime (flagrante delicto) was irrel-
evant. The Mahdi decided that the killing husband must be executed by way
of retribution (gisas) without leaving the victim’s blood avenger the option of
blood money (diya). The compulsory retribution is in line with another case

8 Al-Athar al-kamila, 111, 110, 112. For a lithographic version of the document, see Manshurat
al-ahkam wa’l-adab, 10.

9 On an earlier occasion, in an attempt to elevate the moralistic behavior of his followers,
the Mahdi added 20 lashes to the punishment of gadhf, thus fixing the punishment at 100
lashes. After the Mahdiyya “consolidated” (istagarrat) itself, the Mahdi restored the Prophet’s
original legal norm (hukm), which is 8o lashes; see al-Athar al-kamila, 11, 93-94.
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discussed earlier according to which the only option available in intentional
homicide is retribution. The denial of the option of monetary compensation
is not compatible with the spirit of Q. 5:45 which commends forgiveness. As
already observed in the former case, there is a tendency to convert parts of
Islamic law of homicide from tortious (private) law to penal (public) law.1° The
expansion of the public domain at the expense of private domain seems to
have been in line with the Mahdi’s political and social agenda, that is, to secure
law and order in the country.!!

10 See above, doc. 51.
11 For a discussion on the transition of Islamic law from tortious to penal law within the
context of ‘@gila, see above, doc. 51 and the reference there to Nurit Tsafrir’s work.



C. WINE DRINKING

68. Consumption of Wine and Use of Tobacco
Entails Hadd and Statutory Punishments

Legal Introduction

Drinking wine (khamr) is prohibited in Q. 5:90. A Prophetic hadith prescribes
40 lashes for this offense. ‘Umar increased the sanction from 40 to 8o lashes.
All the schools, with the exception of the Shafi‘s, follow the example of ‘Umar.
According to Prophetic hadiths, any intoxicating liquor (muskir) is deemed
wine and hence prohibited (haram) by the textual sources and the consensus
(ijma) of the jurists. There is, however, some controversy about drinking alco-
holic beverages other than wine. Most schools put them on a par with wine
and hold that their consumption in whatever quantities is punishable; but the
Hanafis hold that if a person drinks these beverages, he will be punished only
if he actually gets intoxicated.!

Some jurists hold that anything that drives one out of his mind even with no
intoxication (mayughayyib al-‘aql bi-la iskar) entails discretionary punishment
(tazir). Thus drugs such as hashish (hashisha) and opium are prohibited.?

Documents

Broadly speaking, the Mahdi is anxious to uproot, by means of a variety of
sanctions, such practices as wine drinking (in its broad definition) and the use
of tobacco. In a proclamation addressed to the region of al-Qadarif in the east-
ern district of Sudan, renowned as a center for growing tobacco, the Mahd1
extends the definition of wine to tobacco and adds statutory punishments to
the conventional penalties imposed on offenses prohibited by the Qur’an:

Anyone drinking wine (khamr) and using tobacco (tunbak) is liable to
[the penalty of] eighty lashes (sawt); if he is not deterred [from repeating

the offense], he will be imprisoned (hubisa) and restrained (zujira). Still,

1 Peters, Crime, 64; Zaydan, v, § 433738, 4350. Cf. Anderson, Africa, 375.
2 Zaydan, V, § 434042, 4351, 4353-54-
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if he is not deterred, he may by all means be disciplined by confiscating
part of his property (mal); and if this too does not deter him, it is neces-
sary to confiscate all his property as [if it were] booty (taghnim) for the
sake of personal restraint (zajr) and as a moral lesson (‘ibra) to others.?

Moreover, the Mahdi extends the definition of wine (khamr) to “all kinds
of intoxicating liquor” (al-khamr wa-jami* al-muskirat),* prohibits the use of
tobacco and imposes the penalty of 8o lashes on the use of all kinds of intoxi-
cating liquor as well as on the use of tobacco. On one occasion, the Mahdi
reports that the Prophet has instructed him: “Anyone using tobacco will be
punished (yuaddab) until he dies or reverts (yarji9).”> According to a tradition
attributed to the Mahdi he is reported to have said that corruption (fasad)
caused by tobacco is worse than that caused by wine.® On another occasion
the Mahdi opined that the penalty for tobacco use should be heavier than that
for wine drinking—100 compared to 8o lashes.”

According to al-Mulfti, the Mahdi announced by means of proclamations a
tariff of penalties for tobacco use and wine drinking with the effect of formal
statutes (manshurat gawa‘id al-ahkam): tobacco use entails 8o lashes (and the
tobacco is to be destroyed by fire); transaction in tobacco entails 27 lashes;
wine drinking “even if by a suck of needle [i.e., injection]” entails 8o lashes and
a seven-day imprisonment.8 With the exception of 8o lashes, which is a hadd
punishment (based on a hadith), all other sanctions are innovative statutory
punishments. The penalties of imprisonment and confiscation of property as
if it were booty, were innovated by the Mahdi in an attempt to deter potential
offenders. The punishment of 100 lashes, originally designed for illicit inter-
course committed by a non-muhsan, was extended to tobacco use anchored
in formal statutes. The Mahdi usually reserved the sanction of confiscation
for “infidels,” that is, people in Turco-Egyptian territory, who for one reason

Al-Athar al-kamila, 1v, 109; Holt, The Mahdist State, 166—67.
Al-Athar al-kamila, v1, 260 (khutba).
Ibid,, v, 418. On Prophetic message by means of ilham, see above, 37ff.
Al-Athar al-kamila, V11, 133.
Ibid., v11, 254.

N OO A~ W

Al-Mufti, Nizam al-qgada’, 136. Cf. al-Athar al-kamila, v, 339 (anyone drinking wine is liable
to 8o lashes and five-day imprisonment. The punishment for using tobacco is 8o lashes and
one-month imprisonment). Cf. doc. 88 (80 lashes and seven-day imprisonment).
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or another declined to join the Mahdiyya. These penalties demonstrate the
Mahd1’s policy of adjusting public law to the current requirements of the state.”

In a tradition attributed to the Mahdi, he is reported to have said that
Q. 16:67, which commends drinking the fruits of the date palm and grapes,
had been revealed before the prohibition of wine drinking, to be abrogated
(mansukha) later by Q. 5:90. Alternatively, the Mahdi suggests an interpreta-
tion according to which the reference in Q. 16:67 is to those who drink wine in
order to become intoxicated by the love (hubb) of God.1°

9 Al-Athar al-kamila, v, 318 (elimination of reprehensible {munkardat} practices such as
wine drinking and the use of tobacco). Cf. ibid., v1, 250 (“Do not desire shurb al-samm
{toxin} wa’l-hanzal {colocynth}!").

10  Ibid,, vi1, 56-57. Cf. Rubin, Qurian, 220, fn. 67. Intoxication by the love of God is a com-
mon motive in the Safi literature. See, e.g., Stern, “On Mystical Vision and the Protection
from Sin,” 157-59, and the references to the sources mentioned in the footnotes; idem,
al-Qushayrt’s Thought, 173, fn. 18 and the sources mentioned there.



D. APOSTASY AND REPENTANCE

69. Apostasy in Fundamental Principles:
Denial of the Mahd1’s Mahdiship

Legal Introduction to Docs. 69—72

In classical figh, apostasy (ridda, irtidad) applies to Muslims who renounce
Islam by words or conduct. The renouncement is demonstrated by rejecting
fundamental principles of faith by using meaningful expressions concern-
ing the belief in God and His prophet, deeds, such as withdrawal from Islam,
and omission, such as negligence in the application of the shari‘a. The crime
entails capital punishment based on a Prophetic hadith. Most of the schools
deem the penalty a ~add punishment. The Hanafls justify the penalty on the
strength of the apostates’ potential as combatants against Islam. Hence only
male apostates are liable to execution whereas female apostates are liable to
imprisonment until they repent. All the schools grant the apostate a three-day
delay for repentance, failing which the execution is carried out. The Hanafis
hold that the delay is not mandatory.!

Documents

Apostasy in the case of Sudan refers in the first place to those who had “con-
verted,” that is, joined the Mahdiyya but later rebelled and withdrew. The Mahdi
extends the legal category of apostasy to cover his legal opponents who have
not “converted,” that is, have not recognized his mahdiship. These consist of
two groups: the Turco-Egyptian administration and Sudanese people who pre-
fer to sit on the fence rather than take a decisive move toward the Mahdiyya.
The Mahdi resorts to the policy of accusing his political opponents of apostasy
(takfir) as a justification for launching jihad against the Turco-Egyptian regime

1 Peters, Crime, 64—65; Zaydan, § 4572 (definition), 4573ff. (preconditions for apostasy), 4585ff.
(apostasy in fundamental principles), 4588ff. (apostasy in expressions), 4592f. (apostasy in
deeds), 4594f. (apostasy in omissions), 4596 (negligence of the shari'a), 45971f. (execution),
4606ff. (repentance before execution); Friedmann, Tolerance and Coercion, 13031, 134, 1571f.
(tawba ), 135ft. (female apostate), 143—44 (repeated apostasy), 149ff. (sabb al-rasul); Schacht,
Introduction, 131.
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and as a means to persuade Sudanese people under that regime to acknowledge
his mahdiship. In his view, ignoring his mahdiship is tantamount to rejecting
fundamental principles of faith. In territories taken over by the Mahdyi, there is
ample evidence of Sudanese people being enslaved and their property expro-
priated to the Public Treasury, of marriage unions being dissolved on grounds
of difference of religion and of private transactions being ignored. At the same
time, the Mahdi is fully aware of the consequences of taking this policy to
extremes. | have not come across a single instance in his documents of females
being executed or imprisoned by the state on grounds of apostasy. On the con-
trary, as will be demonstrated below, the Mahdi is concerned to offer “apos-
tates” forgiveness (‘afw) and a pledge of security (aman) against a charge of
apostasy and against accountability for breaking the covenant (‘aAd) with him
once they repent (tawba), which practically implies acknowledgment of his
mahdiship and emigrating to the Mahdist state. When this happens they may
expect slaves to be manumitted and their property restored.

Needless to say, from a purely orthodox shar? point of view the Turks and
the Egyptians were legitimate Muslims in every respect.? As may be expected,
the ulama’ criticized the Mahdi for declaring anyone denying his mahdiship
to be an apostate; they rejected the contention that belief in the Mahdi was
one of the tenets (arkan) of Islam.3 The Mahdi bases his decisions and legal
opinions on the Qur'an and the sunna. No resort is made to doctrines of any of
the schools of law.

What follows is a sample of proclamations, legal opinions, Prophetic mes-
sages and traditions attributed to the Mahdi demonstrating his policy of takfir,
arranged according to subject matter.

The Prophet Muhammad informs the Mahdi by means of a communication:

[I was informed by the Prophet:] Whoever doubts (shakka) my mahdi-
ship is deemed one that blasphemes (kafara) God and His Messenger. He
repeated [the statement] three times and provoked me (harradant) to
launch a war against the Turks who oppose and deny my mahdiship.
Those who follow them by opposing me should be fought against in a
holy war (jihad). He [the Prophet] designates them as infidels (kuffar);

2 Aba Salim, in contradiction of the MahdT’s view, is of the opinion that it is not permissible,
from a shar7 point of view, to pronounce declared Muslims performing the “five tenets [of
Islam]” (al-arkan al-khamsa) as infidels (takfir) and to spill their blood just because they
oppose the Mahdt; Abu Salim, al-Haraka al-fikriyya, 77.

3 Cf. Ibrahim, al-Sira 33.
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moreover, they are the extremist infidels because they try to switch off
the light of Allah.#

On another occasion, the Mahdi urges his adherents: “Slay the Turks wherever
you find them” in compliance with what is prescribed in Q. 9:5. Within its his-
torical context, this verse implies that killing Turks is mandatory, since as infi-
dels they are not protected by a pledge of security (aman) nor do they benefit
from the option of forgiveness (‘afw).>

In a letter to the people of Fez the Mahdi writes:

Anyone doubting (shakka) my mahdiship is deemed blaspheming
(kafara) God and his Messenger; he, his children and property will be
treated as booty (ghanima) on behalf of the Muslims.®

4 Al-Athar al-kamila, 1, 338. Cf. ibid., 1, 78. Abii Salim notes that a colloquy of this kind served
the Mahdi as justification for denouncing his opponents as infidels (takfir); (ibid., fn.1); ibid.,
111, 101 (“Anyone opposing us [the Mahdi] has no share in Islam” (wa-man khalafana fa-laysa
lahu min al-islam nasib); ibid., v, 457; ibid., v, 247 (in an address to the ulama’ of Egypt, the
Mahdi writes: “The Turks are infidels”); Holt, The Mahdist State, 59; Hunwick, “Takfir,” 122;
Trimingham, Islam in the Sudan, 153, 155-56.

5 Al-Athar al-kamila, 111, 327. Cf. ibid,, 11, 281; Rubin, The Qurian, Q. 9:5.

6 Al-Athar al-kamila, 1v, 482-83; ibid., v, 223 (the same citation).



70. Apostasy in Deeds: Withdrawal from Islam and
Shari‘a

For some time the al-Hawazma tribe participated in the jihad on the Mahdr’s
side. Then on several occasions the tribe rebelled and withdrew from the
Mahdist territory. Their leader Dayf Allah Nuway was detained. The Mahdi
accuses the tribesmen of apostasy (irtidad), urges them to repent and offers
them forgiveness:

If you believe in God and the Hereafter, withdraw from the position
you have adopted and turn repentantly to God (anibi ila allah) and emi-
grate to our side as soon as you receive this letter. Let it be known that we
have already forgiven all of you; the entirety of your property (amwal) is
kept with us in trust (amana). Once you join us we shall restore you [the
property] and grant you forgiveness (safh) in accordance with what is
prescribed by Allah.. . [in Q. 513]: ‘“Thou will not cease to discover treach-
ery from all save a few of them. But bear with them and pardon them.’...
Be attentive to this negligence and get rid from this muddy polytheism
(shirk) and join us promptly with sincere repentance (tawba) and regret
(nadam) before you will be liable to the threats (wad) prescribed [by
God]...[in Q.2:217:] ‘And whoso becometh a renegade and dieth in his
disbelief such are they whose works have fallen both in this world and
the Hereafter’ ... If you decline [to rejoin the Mahdiyya] you will fall into
God’s hands wherever you are. But if you respond by listening and obedi-
ence, you will be entitled to a pledge of security (aman) by God, His
Messenger and mine [the MahdT’s].!

In a proclamation addressed to famous shaykhs and Ansar al-Din, the Mahdi
writes that the Turks are

1 Al-Athar al-kamila, v, 33-34 (the citation is from p. 34); ibid., 1v, 458-60 (the Mahdi accuses
the governor of Dongola of having violated the covenant { @hd} with him. He reproaches him
for fighting against the Muslims and assisting the infidels and threatens to put him in prison
unless he repents and be forgiven “the same way Yasuf forgave his brothers”); ibid., v, 35
(the people of the province of Kassala seek submission {taslim} to the Mahdiyya; they have
approached God repentantly asking for a pledge of security for themselves, their children
and property), 158. Cf. Holt, The Mahdist State, 59, 202—3.
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Apostates (murtaddun) from Islam since a long time ago; they have been
fighting God and his Messenger; they have modified what had been pre-
scribed by God and his Messenger in religion [ie., the Quran and
Prophetic sunnaj.... They have been ruling and adjudicating (hakamu)
in accordance with a law other than that descended by God, the Lord of
the Universe, and have imposed on [the Muslim subjects] the poll-tax
that [originally] God had prescribed [in the Quran] for Jews, Christians
and the polytheists (mushrikian).?

The Mahdi deems the Ottoman legislation, which started prior to his manifes-
tation, a negative innovation that is tantamount to apostasy in deeds with all
the legal consequences involved.

2 Al-Athar al-kamila, 1,108 (the reference is to statutory legislation, ganins, concerning taxes).
Cf. Zaydan, v, § 4596.



71. Apostasy in Omission: Failure to Immigrate to
Mahdist Territory

In a proclamation to the entire community, the Mahdi instructs the people
either to fight the Turks in jihad or immigrate to Mahdist territory with their
property and family:

Anyone that does not chose one of the two options and pretends to
approve the Mahdiyya and submit oneself (muslim) to it is deemed a
hypocrite (munafiq) [in religion] and the enemy of God and hence should
be totally dissociated [from the umma] (laysa minna wa-la nahnu minhu)
[implying practically being denounced as an apostate].!

The Qur’anic commentators identify the hypocrites (munafigun) with a group
of the Arab population of Medina led by ‘Abdallah ibn Ubbay. They ostensi-
bly accepted Islam merely out of beneficial considerations while in actual fact
they opposed the Prophet and the immigrants who had come along with him
from Mecca and settled in Medina. Moreover, it is further argued that they
had joined the believers at the battle of Uhud only to withdraw later out of
fear.2 The Mahdi makes the association with the group through the keyword
mundfig in an attempt to extend the category of apostates to cover his con-
temporary mundfiqun. The Mahdi warns that obedience to the Turks is tan-
tamount to unbelief (kufr). On the other hand, he assures anyone joining the
Mahdiyya before the jihad against the Turks starts that he will benefit from a
private guarantee (dakhala fi ’l-daman al-khass), that is, a pledge of security,
against a charge of apostasy.®

In a tradition attributed to the Mahdi he is reported to have said, probably in
association with the situation dating back to the time of the Prophet: “Anyone
staying behind (yatakhallaf) [in Turco-Egyptian territory] and fails to emigrate
(hijra) to us [to Mahdist territory] is deemed infidel (kafir).”* The tradition
ranks failure to emigrate to Mahdist territory on the same level with negligence
in the application of the sharia.

Al-Athar al-kamila, 1,196.
Rubin, The Qurian, Q. 3:167. See also e.g,, Q. 8:49, 9:64, 67, 101.
Al-Athar al-kamila, 1, 118.
Ibid., v11, 81. On the doctrine of Aijra, i.e., the obligation to immigrate to Islamic territory, in
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nineteenth-century Islamic religious movements, see Peters, Jihad, 152.
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72. Punishments on Apostasy and Repentance

In aletter to Khalifa ‘Abdallahi, his successor, the Mahdi instructs him to encour-
age a group of people, probably on the verge of renouncing the Mahdiyya, to
rejoin him, on the strength of a threat to punish by execution those who do not
comply. The Mahdi instructs that these people should be warned as follows:

If any of you contradict (khalafa) [the Mahdi] or betray (khana) [i.e.,
depart from the Mahdiyya], he will bear the consequences (fa-yajri
‘alayhi) and be liable to execution (gat!)...If, however, they sincerely
repent (tabu), improve (aslahu) their behavior, and prepare their hearts
for the beloved [i.e., the Mahdi], the death penalty will be replaced [i.e.,
commuted].!

Although the Mahdi does not use the term ridda or any of its derivatives, he

seems to refer to the people as potential apostates.

1 Al-Athar al-kamila, 111, 318. Cf. Holt, The Mahdist State, 4—5.
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PART 8

International Law






A. FAY’

73. Expansive Definition of Fay’: Property
Surrendered by Infidels by Agreement to be
Distributed According to Q. 59:7

Legal Introduction

According to Cahen and Lokkegaard, the term fay’ refers to immovable prop-
erty acquired by conquest (‘anwatan), i.e., unconditional surrender, to be
distinguished from surrender by agreement (sulhan). Fay’has come to be iden-
tified as a kind of a waqf in perpetuity for the benefit of successive genera-
tions of the community implying thereby that it is inalienable, unlike movable
booty, ghanima, distributable among the entitled recipients. Fay’ land was
subject to kharaj tax. Zaydan, on the other hand, defines fay’ as property sur-
rendered by infidels “easily! without being engaged in fighting” (‘afwan safwan
min ghayr gital),? or property left behind by runaway infidels, or estate with
no heirs belonging to infidels who died in the Abode of Islam to be surren-
dered to the Public Treasury as a residuary heir. Q. 8:41, which is—according
to many commentators—the earlier verse pertaining to booty, which tradi-
tionally regulates the rules for the distribution of booty taken in wars, pro-
vides that what has been taken as booty (annama ghanimtum) is to be divided
into five equal parts: One-fifth is assigned to five categories of beneficiaries:
(1) God and the Prophet; (2) the [Prophet’s] close kin; (3) [needy] orphans;
(4) the needy (masakin); and (5) wayfarers (wa-[{]bni al-sabil). By implication,
the rest of the booty, i.e., the remaining four-fifths, are designated to the welfare
of the Muslims, such as salaries for the warriors.3 According to commentaries,
women too are entitled to shares in the booty within the various categories.
The division of the landed property among the recipients implies that they

1 Lane, Lexicon, 2094, col. ii.

2 This phrase appears many times in al-Qurtubi, al-Jami‘ li-ahkam al-Quran. See http://
islamport.com/w/tfs/Web/1179/6630.htm (last accessed: 8 February 2016).

3 On the historical circumstances of the revelation of Q. 8:41, see Sale, The Koran, 172, fn. 2;
Rubin, The Qurian, 147, fn. 41.
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are subject to ‘ushr tax.* Q. 59:7, which is a deviation from Q. 8:41, provides—
according to commentaries—that the fay’ (ma afaa) is to be divided to the fol-
lowing beneficiaries: One-fifth to God and his Prophet who acts in His behalf,
i.e., the State and the remaining four-fifths to (1) the [Prophet’s] close kin;
(2) the orphans; (3) the needy; (4) and the wayfarers—all of them weak recipi-
ents. According to Q. 8:41, only one-fifth of the booty is to be divided to the
aforementioned beneficiaries and the remaining four-fifths is designated to
the warriors. Commentators reconcile the contradiction between the two
verses by holding that Q. 59:7 deals with booty that is acquired by the Muslims
without being engaged in fighting, that is, through surrender by agree-
ment (sulhan) whereas Q. 8:41 deals with booty that is acquired by conquest
(‘anwatan).®

Documents

The Mahdi proclaimed with regard to the Turkish districts of Dara and
Kabkabiyya in southern Darfur that had been “conquered by agreement, that
is, not by means of holy war (futihat sulhan ya‘ni bi-dun jihad)”:

Its entire land is to be treated as fay’ on behalf of God and His messenger
by virtue of what [God], Exalted be He, said [in Q. 59:7]: ‘That which
Allah giveth as spoil (ma afa’a) unto His messenger from the people of
the townships, it is for Allah and His messenger and for the near of kin
and the orphans and the needy and the wayfarer’ Having said so, the fol-
lowers (atba) [i.e., the warriors] are warned not [to take anything] from
the booty.6

In another proclamation to all of the emirs, gadis, agents (‘ummal), the “poor”
(fugara@’), fugaha® and ‘ulama’, the Mahdi again rejects the warriors plea for
booty on the grounds that the land had not been acquired by force on the bat-
tlefield, referring thereby implicitly to Q. 59:7. The Mahdi writes:

>n

4 Cahen, “Bayt al-Mal,” 1144, col. i; Lokkegaard, “Fay’)” 869, col. ii; Zaydan, 1v, § 3745-47. On
a modern attempt to combine between fay’ and wagf for political purposes, see Reiter,
“Palestine is Holy Muslim WagqfLand.”

5 Rubin, The Qurian, 461, fn. 7. Cf. Levy-Rubin, Non-Muslims in the Early Islamic Empire, 36. For
further details, see doc. 76.

6 Al-Athar al-kamila, 11, 222. Cf. Holt, The Mahdist State, 74—76.
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You have neither legal right (haqq) nor share (nasib) whatsoever in the
property of E1 Obeid on the grounds of its being booty (ghanima) because
God has designated the land to us as fay’ (afa’a) by virtue of its being
conquered without being engaged in fighting (futihat bi-ghayr gital);
hence the entire property is fay’ and belongs solely to the Public Treasury.
What we have given you [from this property]| was merely on account of
courtesy and charity (ihsan). Regarding [your request for] allocation
[of subsistence to the warriors] (sarf), you have no right to it unless you
have reached a stage of weakness (‘ajz) due to starvation [in which case
you will be entitled by virtue of Q. 59:7].7

In both cases the Mahdi ignored Q. 8:41, which traditionally regulates the rules
for the distribution of booty, and applied instead Q. 59:7 thus enabling the
Mahdi to exclude the warriors from entitlement to booty on the grounds that
they were not engaged in fighting.

7 Al-Athar al-kamila, 11, 179-81. Cf. ibid., 11, 336 (the Mahdi allows allocation of fay’ to weak
people {du@afa’}); idem, v, 160-62 (the Mahdi expropriates the docks on the Nile used for the
transportation of warriors on the presumption that they should be deemed fay’ and hence
each one of the poor {masakin} is entitled to a share {nasib} in the annual rent received for
operating the docks); Aba Salim, al-Ard, 32—33.



B. BOOTY

74. Property and Persons Acquired as Booty

Legal Introduction to Docs. 74-75

The term ghanima, spoils or booty, is applied specifically to property acquired
by force from non-Muslims. It includes movable and immovable property, per-
sons whether prisoners of war (asra), or women and children (a separate cat-
egory within the captives). The Imam may convert male captives into slaves
(ragiq) and they will be treated as ghanima. Women and children become
slaves automatically by virtue of their status as captives.!

Broadly speaking, all the Sunni schools hold that Muslims do not inherit
from apostates from Islam. All apostates’ property, whether acquired before or
after the act of apostasy, is classified as booty and belongs to the Public Treasury.
According the exceptional view of the Hanafis, the apostate is deemed legally
dead at the very moment of committing apostasy, since he loses his legal pro-
tection and—if he does not return to Islam—he may be killed with impunity.
Accordingly, his relatives inherit any property he possessed prior to apostasy,
and any property subsequently acquired is classified as booty.?

Documents

Besides evidence of a variety of movables that were acquired as booty to the
Treasury,3 there is also evidence of immovable property taken as booty. On one
occasion the Mahdi instructed Khalifa ‘Abdallahi to spare the private landed
property of officers and their soldiers in Omdurman “due to their having been
tamed to submit to religion” (l-ajl ta’lifihim [’l-din), that is, having joined the

1 Zaydan, 1v, § 3745, 3748, 3749; Lokkegaard, “Ghanima,” 1005, cols. i-ii; Khadduri, War and
Peace, 119. On the status of non-combatant unbelievers in Islamic law, see Landau-Tesseron,
“Non-Combatants.”

2 Coulson, Succession, 188-89; Zaydan, X1, §12149ff,, 12154 (the exceptional view of Abu
Hanifa).

3 Al-Athar al-kamila, 11, 163 (donkeys, camels, horses, cattle {abgar}, bedding spread on the
floor {farsh}, money {nuqud}, weapons of various kinds). Cf. Aba Salim, al-Ard, 34-35.
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Mahdiyya, and take as booty only the miriland as well as weapons (asliha) and
ammunition (jabkhana).*

In a proclamation to the emir of Mahkamat Dara, ‘Abd al-Samad Sharafi, the
Mahdi clarifies the status regarding the “Turks” that had left the scene of the
battle of al-Jurda before it took place:

If someone [of these “Turks” left the scene before the day of the battle,
that is, did not participate in the battle against the Mahdist forces] while
pronouncing the Mahdiyya to be true (musaddigan) and submitting to it,
nothing of his property will be seized as booty (yughannam); on the con-
trary, he will be entitled to receive the entirety of his property. However,
if he left [the scene of the battle] out of fear while denying (munkiran)
the Mahdiyya the entirety of his property will be expropriated as booty
(ghanima) on behalf of Bayt al-Mal.>

In other words, leaving the scene before the battle while denying the Mahdiyya
indicates the very moment of becoming an apostate with all the consequences
pertaining to the property involved.®

Regarding the property of certain tribes who were absent from their terri-
tory when the territory was taken over by the Mahdist forces, the Mahdi rules:

The entirety of this property shall be treated as absentees’ property and
hence duly expropriated as booty on behalf of the Public Treasury
(amwal. .. fa-kulluha ghanima li-annaha bi-adam ‘ayn sahibiha sarat
li-bayt al-mal).”

4 Al-Athar al-kamila, 1v, 197. Since miri land in any case belongs to the state, it seems that the
reference is to the rights of usufruct (tasarruf); see above, doc. 6.

5 Al-Athar al-kamila, 11,166.

6 Cf.Ibid, 1, 244 (the Mahdi refers to a Prophetic hadith whereby the Prophet says that anyone
of the apostates who will join his forces before the battle will be entitled to keep his property
(man kharaja ilaykum bi-kaba qabla gital al-jum‘a fa-maluhu lahu) and concludes by saying
that anyone staying in a Turkish fortified camp {gagra} after the battle will be treated as
booty). I was not able to locate the hadith, which is integrated in the text of the Mahdi, in the
canonical collections.

7 Al-Athar al-kamila, 11,166.



75. Men, Women and Children as Booty

The Mahdi authorizes Shaykh ‘Asakir Abu Kalam, the chief of the Jimi‘ tribe
northeast of the Niba Mountains, to conduct an investigation as to the estate
(matrukat) of Jabr al-Dar al-Humaydji,

who died as an infidel (kafiran) and hence his estate (tarika) is deemed
booty (ghanima) on behalf of the Muslims [that is, the Public Treasury] ...
His children and wives [by virtue of their being slaves] as well as every-
thing included in his property is deemed booty ...

The Mahdi nominates Shaykh ‘Asakir as his agent (na@’ib) to see to it that the
aforementioned belongings of the man who died without acknowledging his
mahdiship is delivered to the Public Treasury. In the event that someone chal-
lenges him by preventing him from fulfilling his mission, he is hereby invested
with full authority to kill him and confiscate his property (wa-qad abahna laka
damahu wa-malahu).!

While laying siege to Khartoum, the Mahdi writes to his adherents and
especially Daf‘allah, the disciple of the religious leader Shaykh al-“Ubayd
w. Badr, who abandoned his neutrality in favor of the Mahdi once he realized
that General Gordon’s position had deteriorated militarily. He calls upon them
to assist him in the jihad against the infidels (kafara), referring thereby to
Gordon and his Sudanese supporters:

Anyone [among the Sudanese] who stays behind (takhallafa) [that is,
abstains from joining the battle on the Mahdt’s side] after our [i.e., the
Mahdr’s forces’] arrival [in Khartoum], his blood may be shed with impu-
nity (damuhu hadr) and his children will be deemed booty (ghanima) on
behalf of the Muslims.?

This statement implies that non-participation in the jihad is tantamount to
apostasy. The apostate’s children are automatically converted to slaves and
expropriated in favor of the Public Treasury.

1 Al-Athar al-kamila, 1,133. Cf. ibid., 1, 439 (“As far as the Turks are concerned, their men and
women are booty”). Cf. Holt, The Mahdist State, 52.
2 Al-Athar al-kamila, 11, 70 Cf. Holt, The Mahdist State, 96ff.
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In yet another case, the Mahdi gives permission to Ahmad b. al-Hajj and
his group to kill people from al-Dinka who disobey the Mahdi by refusing to
join the Mahdiyya, to confiscate their property and their children and send
them as booty to Bayt al-Mal. He deems them “polytheists” (mushrikun),® prob-
ably in an attempt to underline the gravity of their refusal to acknowledge his
mahdiship.

In an istifta’ the Mahdi is asked for a legal opinion regarding wives of infidels
(kafara) fighting against the Mahdi “and those who joined them [i.e., Sudanese
residents]” in the Turkish fortified camps under siege. In his legal opinion, the
Mahdi cites a Prophetic hadith and concludes that the infidels’ property, wives
and children are deemed booty (ghanima).*

3 Al-Athar al-kamila, 111, 346.
4 Manshurat fi°’l-hudud, 20—21.



76. Division of Booty to Recipients

Legal Introduction

Broadly speaking, the division of booty in Islamic law is based on Q. 8:41, which
provides that one-fifth (kAums) thereof—the share of the state—belongs to
the following recipients (ahl al-khums): God and His messenger, the near kin
(i.e., the Prophet’s family), the orphans, the poor and the wayfarer. There are
differences of opinion among the schools as to the distribution of the booty
within each of the categories. Thus the Hanafis hold that the one-fifth should
be divided into three parts only: one to the Prophet (and after his death to his
successor as caliph), the second to the Prophet’s near kin and the third to be
divided among the orphans, the poor and wayfarers. The Malikis hold that the
division of one-fifth should be similar to the fay’, namely to be divided evenly
among the poor and the rich. The remaining of the booty, four-fifths, belongs—
according to commentaries—to the warriors and others participating in the
holy war against the infidels (jihad). Q. 59:7 deviates from the aforementioned
rules of division; it provides that the entire booty, which commentaries regard
as fay’, belongs only to the recipients included in the one-fifth in Q. 8:41 and
should be distributed among them in the following manner: one-fifth to God
and His messenger who acts on his behalf and the remaining four-fifths to the
other recipients, all of them belonging to needy classes.! As noted earlier, com-
mentators reconcile the contradiction between the two verses by holding that
Q. 59:7 deals with booty that is acquired by the Muslims through surrender by
agreement (sulhan) whereas Q. 8:41 deals with booty that is acquired by con-
quest (‘anwatan).?

After having distributed the khums among its recipients, in accordance with
the provision of Q. 8:41, the commentaries hold that small paltry gifts (radkh)
are distributed among slaves, women, youth and free non-Muslim subjects liv-
ing in Muslim countries (akl al-dhimma) that have participated in battle, each
one receiving in accordance with his contribution to the military effort and
having regard to their economic status (ghana’). The remainder of the booty
is distributed among those who were present at the battle, the warriors and

1 Khadduri, War and Peace, 121—23; Sale, The Koran, 172 fn. 2; Rubin, The Quran, 147, 461;
Lokkegaard, “Ghanima,” 1006, col. i (division of the booty on the basis of military potential).
Regarding fay’, see above, doc. 73.

2 See above, legal intro. to doc. 73.
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other functionaries.3 All the schools make a distinction, in the matter of the
four-fifths of booty, between a horseman (faris) and an infantry. Thus Malik,
al-Shafi1 and Ibn Hanbal apportion three parts to the former (two to the horse
and one to its rider) and one part to the latter.*

Documents

On several occasions the Mahdi seems to have interpreted Q. 8:41 literally. Thus
regarding the booty of Fanqar and Fashoda, the Mahdi issues instructions to
“exclude one-fifth thereof [and allocate it to the Treasury] before dividing [the
remaining four-fifths] among the Ansar”> Similarly, in a letter to ‘Abdallah
al-Sanusi, the Mahdi reminds him of the rule: “one-fifth (khums) [of the booty]|
should be allocated to the Treasury.”®

However, occasionally the Mahdi has his own interpretation of Q. 8:41
regarding the division of the booty among the recipients. With respect to the
booty of al-Fashir [El-Fahsher] in the southern district of Darfur, which was
taken by conquest (‘anwatan), the Mahdi rules:

Divide [the booty] into five shares (takhmis) in accordance with the
Quran [8:41] and the sunna of the Prophet. .. [and allocate them as fol-
lows:] four shares (ashum) to the warriors to be equally apportioned
between the rich and the weak (daf%f), as decreed by God and his
Messenger. The fifth share [belongs] to the Treasury, as decreed by God in
his book [Q. 8:41]: ‘And know that whatever ye take as spoils of war. Lo!
a fifth thereof is for Allah and for the messenger [i.e., the state], and for
the kinsman [of the Prophet] (who hath need), and orphans and the
needy, and the wayfarer.” Excluded (ma ‘ada) [from the apportionment

3 Zaydan, 1v, § 3752. Some of the jurists hold that a woman participating in the battle, which
implies that the land was acquired by conquest rather than by agreement, is entitled to a
share in the booty, but the dominant view is that she is entitled to only a small, paltry gift;
ibid., 1v, § 3760. Cf. above, doc. 73 (women are entitled to shares in the booty within the
various categories).

4 For further details, see Khadduri, War and Peace, 123. On division of the booty on the basis of
military potential, see Lokkegaard, “Ghanima,” 1006, col. i.

5 Al-Athar al-kamila, 1, 226—27. Cf. Shaked, The Life of the Sudanese Mahdi, 99 (citing Kitab
sa‘adat al-mustahdr bi-sirat al-Imam al-Mahdr, line 131); Holt, The Mahdist State, 125—26.

6 Al-Athar al-kamila, 1, 433.

7 On the differences of opinion among the schools as to the distribution of the booty within
each of the categories, see above, legal intro.
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of the fifth share are] such fire weapons, as rifles, cannons, rockets,
ammunition as well as mounts for riding, female mules, jihadiyya (sol-
diers of slave origin) and their wives (harim) [as part of the booty] and
the like, regarding which neither apportionment nor division into five
shares (takhmis) shall take place; these items are due solely to the
Treasury® as ordained by a Prophetic message (khabar nabawi) [by means
of a colloquy];® you should regard the entire complex of this [legislation]
in the light of the best interest for the consolidation of religion (maslaha
li-tagwim al-din), [i.e., the Mahdist state]. Execute [this order] because it
is based on what a witness (shahid) [the Mahdi can testify to] while the
absent (gha’ib) [from the colloquy with the Prophet] cannot testify to.1

The Mahdr’s interpretation of Q. 8:41 is based on personal communication
with the Prophet: The Treasury takes one-fifth of the booty, which the Mahdi
regards as belonging to the Mahdist community as a whole, to be divided to the
recipients in accordance with the state’s needs.!! He excludes from the appor-
tionment such essential items as cannons and ammunition, horses, female
mules and jihadiyya, probably in order to distribute them among the warriors,
regardless of the four-fifths due to them, according to his own discretion as
the supreme commander of the army.!2 The remaining of the four-fifths of the
booty is to be equally apportioned among the warriors without distinction
between rich and poor!3 and regardless of the warriors’ status based on mili-
tary profession.

8 In other words, these items due to their military importance will be excluded from any
apportionment and will be kept in the Treasury as a special reservoir at the disposal of the
Mahdi for pure military purposes. Cf. al-Athar al-kamila, 1, 439 (the Mahdi rules that the
weapons and horses should be kept in the region as a reservoir until they are requested by
him).

9 On Prophetic message by means of ilham, see above, 371f.

10 Al-Athar al-kamila, 11, 221-22. Cf. Abii Salim, al-Ard, 36; Holt, The Mahdist State, 16, 125—26.

11 Cf. Holt, The Mahdist State, 125,

12 In a fatwa, the Mahdi expresses his view that it is rather important that military equip-
ment and horses be distributed to those qualified to fight, provided their loyalty to the
Mahdiyya is unquestionable; see Al-Athar al-kamila, 1v, 5-6.

13 The Mahdi instructs the treasurer of Bayt al-Mal to allocate grants (sarf) only to those
of the Ikhwan who have no share in the booty, or have donated their share as a waqf'in
the cause of jihad and have no other property for their subsistence; see al-Athar al-kamila,
111, 329. Cf. Lokkegaard, “Fay’,” 869.
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Of special interest is the exclusion of women (harim) as part of the booty
from the apportionment to the recipients. It may well be that the Mahdi was
concerned by cases whereby Ansar unlawfully enslaved free women'# or took
as wives married women that had been separated geographically from their
husbands. The keeping under the control of the Treasury of women that had
been expropriated as booty could enable the Mahdi to avoid moral corrup-
tion of this kind and also to release women who would repent and join the
Mahdiyya.!’® These innovative reforms in the matter of distribution of booty
are based on the principle of maslaha, the public interest or raison d’Etat. The
resort to a Prophetic message (khabar nabawi) seems to have been inspired
by the desire to strengthen, in the Mahdr's view, the shar7 legitimacy of the
reforms and to avoid public criticism on the part of the ulama’. The Mahdi
makes no reference whatsoever to any of the schools of law.

On another occasion, when there were rumors that the Ansar were not
enthusiastic enough to persist in a siege while, on the other hand, they were
too eager to carry out a raid on the Abyssinians in an attempt to collect booty,
the Mahdi made an ad hoc distinction in the matter of distribution of the booty
among the warriors between professional soldiers, referring thereby to highly
trained, motivated and disciplined soldiers whose fighting was their sole occu-
pation, and others recruited to launch a battle in case of emergency:

If the warriors (mujahidiun) are nothing but totally dedicated to the cause
of God (mungqatiun li-llah) and they have no other desire but Allah and
no profession but the jihad and they are neither engaged in transactions
nor in cultivating the land, [in that case,] the Treasury in charge of col-
lecting and keeping the entirety of the booty will distribute it bit by bit
[to the warriors according to the Mahdr’s discretion] since they have no
means other [than the booty]. [On the other hand,] if the mujahidan
have professions (hiraf) [other than fighting] and they are summoned
together for [the sole purpose of launching] jihad for a specified period of
time at the end of which they return to their professions, then [the
Qur’anic distribution of the booty will be applicable which implies:] one-
fifth is due [to the recipients mentioned in Q. 8:41] and the remaining

14  Inanother proclamation, the Mahdi requests the Ansar not to enslave (istirgaq) free-born
men and women (har@’ir) other than the “Turks,” who are deemed booty for all practical
purposes; see al-Athar al-kamila, 1, 439.

15 See above, docs. 30, 32 (restoration of women, who had been married against their will, to
their husbands).
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[four-fifths of the booty] will be distributed to [the mujahidun] in accor-
dance with the commentaries’ interpretation of Q. 8:41 and the Prophetic
sunna.

Such a distinction can hardly be reconciled with the principle of equal division

of the booty between the poor and rich.

16 Al-Athar al-kamila, 1v, 379.



77. Compulsory Allocation of Booty to the Madhi’s
Kin and Companions

Legal Introduction

Q. 8:41 provides that one-fifth (khums) of the booty belongs to the following
recipients (ahl al-khums): (1) God and His messenger (who acts on His behalf);
(2) the near kin (ie., the Prophet’s family); (3) the orphans; (4) the poor;
(5) and the wayfarer. Assuming that one-fifth of the booty is equally distrib-
uted between the five categories, each of them is entitled to four per cent of
the entire booty (khums al-khums).!

Document

In a letter to ‘Abd al-Samad Sharafi on the occasion of his appointment as a
na’ib (gadr) in the district of Dara, the Mahdi writes:

I have decided [on the basis of a precedent; see below] that your broth-
ers, the emigrants (muhajirun) [from Turco-Egyptian territory who
had joined the Mahdiyya and by implication participated in the jihad]
should strip (tajrid)? [i.e., renounce, the booty in their possession] espe-
cially (khusisan) in favor of the Prophet’s descendants belonging to His
family (ahl al-bayt min al-ashraf) [i.e., the Mahdr’s kin]® and the leading
personalities of my Companions (khawass ashabi),* one of which is you.
Indeed, they [the Ikhwan in some other parts of the Mahdist state] have
[previously] stripped (tajarradit) [i.e., renounced] booty and [i.e., includ-
ing immovable] property (amwal) [in their possession] in adherence to a

1 Cf. Lokkegaard, “Ghanima,” 1005, col. ii.

2 The word tajrid, lit. “stripping,” has a Sufi connotation. Thus the phrase tajrid al-tawhid
refers to the mystical virtue by means of which it is possible to strip the cognitive obstacles
debarring unique spiritual apprehension of the unity of God. See Stern, al-Qushayri’s
Thought, 44, fn. 117, 71—72, fn. 211. Cf. Sviri, The Sufis, 28990, fn. 285. I am grateful to Eliyahu
Stern for this observation.

3 Since the Mahdi regarded himself as the successor (khalifa) of the Prophet, his close relatives
stepped into the shoes of the Prophet’s near kin for the matter.

4 The Mahdi does not specify the identity of the members of this elite. On the Safi connotation
of the term khawass, see Stern, al-Qushayri’s Thought, 105, fn. 293.
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Prophetic message (khabar nabawi) [that had reached the Mahdi by
means of a colloquy, to the extent that] nothing was left in their posses-
sion [from the booty] save (ma fadil ma‘hum illa) some pregnant female-
slaves (jiwar ham!) and those among them who have [already] given birth
(walidat) [to descendants. According to the Prophetic message], the pay-
ment of [their share] of the booty [to the Mahd1’s kin] should be effected
either presently if one has some [property available to deliver], or by
acknowledging a debt [to the Mahd1’s kin] if one lacks the means, [to be
defrayed] when the price [of the booty] is available (bi-daf* al-ghanima
hadiran li-man wajada shayan wa-iqraruha fi dhimma al-mu‘dim li-hin
wujid al-thaman). And if one does not provide something [as donation
to the Mahdt’s kin], God will [certainly] know the truth regarding his
intention [to donate or to decline thereof] externally and inwardly and
one’s matter will be transmitted to God who will [surely] exact the debt
[from the debtor] (yafi ma ‘alayhi min al-dayn), regardless of whether
[the debtor] is a dead man or alive [that is, either in this world or in the
Hereafter, implying thereby by hook or by crook]....°

In other words, the Mahdi is determined to impose the renunciation of booty
in favor of his close kin: the renunciation is a matter of state law rather than
a voluntary donation that—on the basis of the precedent mentioned in the
letter—seems to have been applied in other parts of the Mahdist state. To this
end the Mahdi enlists the religious and moral sanction of the Prophet by means
of the latter’s messages delivered to the Mahdi,® as a means to strengthen his
rule. The Mahdi threatens to use harsh measures, through the interference of
God, against those who do not comply with his policy.

Against this background, it is no wonder that people accused the Mahdi of
preferring his kin in the matter of the division of booty.” On the other hand,
the Mahdi announces that he will donate his share of the booty in favor of the
Muslim community on account of his asceticism (zuhd):

5 Al-Athar al-kamila, 11, 7.
6 On Prophetic message by means of ilham, see above, 371f.
7 Ibrahim, al-Sira’ 33.
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I donate my right [of entitlement] in the fifth share of the booty (awhabtu
haqqt min al-akhmas) and other property [in my private possession]
in favor of the Muslims and I induce my kin to abstain from taking
(zahhadtu ahli min al-tanawul) [anything from the booty] absolutely in
the endeavor to protect people from misery and poverty.®

8 Al-Athar al-kamila, v, 210.



C. JIHAD, AMAN AND CONVERSION TO ISLAM

78. Women Participating Physically in
Jihad Fighting

Legal Introduction

Jihad, holy war against infidels, is a religious duty and, according to some
authorities, a “pillar” (rukn) of Islam along with prayer, fasting, etc.! Those who
fall in jihad are martyrs of the faith. Basically jikad is fard kifaya, i.e., a num-
ber of persons performing the obligation exempt the rest of the community
from this duty. However, jihad may also be fard ‘ayn, a duty that falls on every
individual in territory nearest to the enemy and in a town under siege. In an
organized state, the sovereign has the discretion to declare the jihad as a fard
‘ayn. Women too are bound by the duty of jihad, both collective and individ-
ual. However, a woman'’s participation in jihad is subject to her husband’s and
the Muslim sovereign’s permission, while precautions are taken against sexual
corruption (mafsada) and having regard to public interest (maslaha). In addi-
tion, women may volunteer for jihad by contributing property (jihad al-mal),
by making propaganda (jihad al-lisan) and by inciting people (jihad al-tahrid)
to the cause of jihad.?

Documents

In a letter to masha’ikh al-din, umar@’, nuwwab and magadim the Mahdi, while
urging his adherents to participate in jihad for the cause of God, expresses his
opinion regarding the participation of women in jihad:

If a woman becomes of age (ga‘ida) [sic] and men cease to regard her [as
an object of sexual] desire (arab), then she may physically participate in
fighting in a jihad by using her hands and feet. As to young girls (shabbat),

1 Ed. “Rukn,” 539.

2 Tyan, “Djihad,” 539, col. i; Zaydan, 1v, § 3586, 3601ff,, 3609ff. (women may participate in
all kinds of forces), 3614-17, 3619 (women’s functions in fighting), 3627f. (women bearing
weapons), 3640 (women participating in general call to arms), 3652ff,, 3670ff., 3833f. (jihad
al-mal), 3848, 3855 (jihad al-lisan, da‘wa), 3859 (jihad al-tahrid), 3865 (hathth); Hallag,
Sharia, 324ff.
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they may participate in jihad only with their souls (nufits) [referring
thereby to jihad al-lisan and jihad al-tahrid].3

On another occasion the Mahdj, after urging the people to join the jihad against
his enemies, announced a commitment (‘ahd) to the effect that all women that
cannot walk on their own feet in military marches or physically participate in
strenuous fighting will be exempt from joining the warriors. Women'’s request
for a woman’s company (zamila) (sic) during a military march will be denied.
Women will be staying behind with the Mahd1’s adherents (a2bdb) that do not
participate in fighting, to assist with protecting the town and consolidating
religion.*

The Mahdi has no inhibitions whatsoever against women participating in
fighting for the cause of God provided they are physically capable and that no
moral corruption is anticipated.

3 Al-Athar al-kamila, 1, 302. For a lithographic version of the document, see Durham, sADp
97/5/87; Manshurat al-ahkam wa’l-adab, 29-30. Cf. al-Mufti, Nizam al-qada’, 135-36.
4 Al-Athar al-kamila, 11, 318, and Abi Salim’s note in fn. 1.



79. The Mahdi Urges General Gordon either to
Accept Aman or Embrace Islam

Legal Introduction to Docs. 79—-80

Under the Islamic law of war, alien non-Muslims belonging to “Abode of War”
(dar al-harb) who are conquered by the Islamic state must be either converted
(though not by force) or enslaved, or, if they reject both alternatives—be killed
(excepting women, children and slaves). Aman is a safe-conduct or pledge of
security by which the life and property of an alien non-Muslim (harbi) become
protected for a limited period (the length of which is disputed by the jurists).
Permanent security is acquired either by conversion to Islam or by politi-
cal submission to the Islamic state, i.e., acceptance of the status of dhimmil
The term aman is derived from Q. 9:6: “If a polytheist asks you for protection
([¢]stajaraka), give it to him (fa-ajirhu) [i.e., give him protection (jiwar)], so
that he may hear Allah’s words, then let him go to his place of safety (ma’man).”
According to the legal literature, the opening passage of Q. g details the scope
of the pact of security (‘@ahd) between the believers and the polytheists.2 Every
Muslim of age in full possession of his mental faculties, male or female, free
or slave, may offer aman to alien non-Muslims. The Muslim sovereign alone is
qualified to grant aman to undetermined groups, such as the population of a
whole city or territory. During his stay in Islamic territory, a person protected
by aman (musta’min) can be assimilated to the dhimmis as far as civil law is
concerned, though he is under no obligation to pay taxes. However, the jurists
are in dispute as to whether the musta’min is subject to the hadd punishments
applicable to the dhimmi. If the musta’min acts against the interests of the
Muslims, the sovereign may terminate his aman and deport him to the “Abode
of War” Aman is a non-binding contract and may be violated by its granter.
If the aman is for a qualified period of time, its validity terminates automati-
cally at the end of the term. The aman granted to dhimmis is meant to be for-
ever (ta’bid); the sovereign may nevertheless violate it if there is some interest
(maslaha) in doing so.3

1 See legal intro. to doc. 81.

2 For further details, see Rubin, The Qurin, 152f.; Levy-Rubin, Non-Muslims in the Early Islamic
Empire, 33.

3 Schacht, “Aman,” 429, col. i-ii; idem, Introduction, 130, 131; Zaydan, 1v, § 3795ff.,, 3801-3;
Hallaq, Shari'a, 332—33; Friedmann, Tolerance and Coercion, 46, n5ft., 119—20 (a prisoner of
war who embraces Islam), 123 (aman).
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Documents

For almost six months, until the fall of Khartoum on 25 January 1885, the Mahdi
was engaged in dispatching letters to General Gordon urging him to either
accept aman or embrace Islam and join the Ansar. The Mahdi warned that if
Gordon failed to accept either of these suggestions he would proceed with the
siege until the fall of the city, with all the consequences that would involve.

In a letter of Shawwal 1301 (corresponding to 25 July to 22 August 1884),
the Mahdi invites General Gordon to surrender to Islam and promises that if
Gordon surrenders (idha sallamta) before Khartoum is taken over, then

Your body, property, family and everything you own, whether few or
much, will be secured [under a contract of aman] (fa-takun aminan)
except for the [state] rights of miri land,* a special [category] which is
deemed booty (ma ‘ada haqq al-miri al-makhsus bihi fa-huwa ghanima),
and anyone of the Christians who surrender with you will be safe [under
a contract of aman] (amana) [sic] on the basis of the aforementioned
terms. We hereby safeguard you all on account of these [terms] by means
of a pledge of security (aman) granted by God, His Messenger and I, the
servant of God; spare your life and save your honor and property... We
are obligated to fulfill our pact of security (wa-innama yulzimuna al-wafa
bi’l-‘ahd) provided you behave in accordance with what is implied by our
letter.

In a letter to General Gordon of 2 Muharram 1302 [corresponding to 21 October
1884] the Mahdi takes the matter a step further by inviting Gordon to convert
to Islam:

It is hoped that God will guide you to Islam, to surrender (taslim) so that
you and those who are under your command embrace Islam (tuslimi) so
that you gain eternal happiness and blessing...If you turn repentantly
(anabta) to God, Exalted be He, and resign yourself to the will of God
[that is, embrace Islam] (aslamta al-amr li-llah) and His Prophet, and
accept our mahdiship as true (saddagta), then send us a letter on behalf
of yourself and the entirety of those who are with you after having laid
down your equipment and stopped fighting in order that we send you
someone to safeguard your safety (li-nursila lakum man ywamminukum)
[to accomplish the formal procedure of granting the aman]. In this way

4 State land in which the individual has the right of usufruct (manfa‘a); see above, doc. 6.
5 Al-Athar al-kamila, 111, 213ff. (the citation is from p. 216); Holt, The Mahdist State, 1ff.
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[i.e., if you convert] you will gain the utmost benefit of the two worlds. If,
however, you fail to comply, then you shall be informed of a war to be
launched by God and His Messenger. Be informed that God, Exalted be
He, is capable of destroying you as He has destroyed those who preceded
you who were stronger than you in terms of strength and numbers; you,
your property and children will be deemed booty (ghanima) on behalf of
the Muslims; you shall regret [your failure to embrace Islam] but your
regret will be in vain, because once the war starts, even if you surrender it
will be regarded as [conquest] “by force” (‘anwatan) [i.e., unconditional
surrender], rather than voluntary (raghbatan) surrender [i.e., “surrender
by agreement,” sulhan, with all the legal consequences involved].5

In a letter to Gordon of 29 Muharram 1302 [corresponding to 17 November
1884] the Mahdi repeats his offer to Gordon to embrace Islam: “surrender so
that you secure your life and that of your men” (fa-sallim taslam anta wa-man
ma‘aka).” In another letter shortly afterward, the Mahdi writes to Gordon:

If you convert and surrender to Islam we [hereby undertake to] forgive
you (fa-in aslamta wa-sallamta fa-qad ‘afawna ‘anka) and respect you and
forgive everything caused by you; if, however, you refuse [to convert], you
have no chance of revoking the wish of God.8

In other words, the Mahdi is not content any more with surrender followed by
aman; he insists on conversion and threatens harsh measures if Gordon does
not comply, although, strictly speaking, Islamic law does not permit conver-
sion by coercion.

In yet another letter, of 25 Rabi* Awwal, 1302 [corresponding to 13 January
1885], shortly before the fall of Khartoum, the Mahdi offers Gordon to “enter
into our pledge of security (aman) and liability [for safety] (daman).” He
claims to have been informed by a Prophetic message (akhbarana rasul allah)
[by means of a colloquy]® of Gordon’s forthcoming defeat in Khartoum. He
offers Gordon and the soldiers under his command either to accept aman and
surrender in order that God rescue them (man amana [sic] wa-sallama yunjihi

6 Al-Athar al-kamila, 1v, 9, 12-13. On the legal consequences involved in conquest “by force,”
see above, legal intro. to doc. 73.

7 Al-Athar al-kamila, 1v, 45.

8 Ibid,, 1v, 156, 201-2 (the Mahdi requests Gordon to clarify whether he accepts his offer to
convert or persists in his endeavor to wage war).

9 On Prophetic message by means of ilham, see above, 37ff.
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allah) or return to their country. The Mahdi is ready to renounce the sum of
20,000 pounds offered to him as ransom (fid@’) for the release of Gordon. He
cites Q. 4:29 in which God forbids Muslims to be engaged in killing each other.
In another letter he warns Gordon: “You cannot escape your death, O infidel
(kafir), either in war or in hunger.”!

On 16 February 1885, shortly after the fall of Khartoum the Mahdi offers the
English officers and soldiers either to convert to Islam or accept a pledge of
security:

Surrender and you will be safe and embrace Islam (wa-sallimu taslami
wa-aslimit) and God will reward you twice.. . If you surrender [by agree-
ment], your private rights will not be challenged except for the [state]
rights of miri land, weapons and jabakhin'2...you will be subject to
the aman of God, His Messenger and the servant of God [the Mahdi],
and you will be integrated into the ranks (wa-takunu min dimn) of our
Ansar [!]. We have no intention to enslave (istihad) any of you...Our
only intention is to guide you to God.... God demonstrates through me
His mercy (rahma) to those who obey Him by following me as He demon-
strates vengeance (nagma) to those who disobey Him by opposing
me....13

To sum up, the Mahdi is ready to offer Gordon and his English soldiers a con-
tract of aman (with some limitations pertaining to miriland) if they surrender
by agreement (sulhan). Moreover, if they accept his invitation to embrace Islam
he is ready to offer them full integration into the ranks of the Ansar and Ashab.
There is indeed evidence of Christians converting to Islam (Muslimaniyya)
and of an offer made to Gordon to appoint him to a senior office in the Mahdist
administration.!#

10 Al-Athar al-kamila, 1v, 207-8. For further details, see Holt, The Mahdist State, 111—12.

11 Al-Athar al-kamila, 1v, 242—44, 271~72 (Khartoum fell, and Gordon “who was given an
opportunity to repent to God and convert, refused and was killed” [30 January 1885]).

12 See Glossary, s.v. jabkhana.

13 Al-Athar al-kamila, 1v, 307-8. Cf, on the other hand, ibid,, v, 122 (“Anyone embracing
Islam or submitting himself [to Islam even] by an unconditional surrender will, with
the kindness of God, be integrated into the ranks of the Ashab and Ansar” {man aslama
wa-sallama ‘anwatan fa-|i|ndaraja bi-fadli allah ma‘a al-ashab wa’l-ansar}. The Mahdi
explains the deviation of his policy by considerations of raison d’Etat { ‘ala hasab maslahat
al-din}). For Khalifa ‘Abdallahi’s letter of invitation to Queen Victoria to convert to Islam,
see Searcy, The Sudanese Mahdist State, 131ff.

14  Holt, The Mahdist State, 111.



8o. The Mahdi Invites the Governor of Egypt to
Submit to Islam

Document

In his letter to the Governor (wall) of Egypt of 3 Ramadan 1302 [correspond-
ing to 16 June 1885], the Mahdi expresses concern about the obliteration
(indiras) of religion and the obstruction (‘attalat) of the laws of the Qur'an and
the sunna. He is determined to bring about a revival of the Prophetic sunna
and eradication of the negative innovations (bida‘) and infidelity (kufr). He
declares: “Anyone doubting my mahdiship does not believe in God and His
messenger; hence his body and property are deemed booty on behalf of the
Muslims.” The Mahdi warns the governor not to rely on the “ulama’ of the evil,”
who prefer the vanity of this world to the Hereafter. The Mahdi calls upon the
governor, who does not acknowledge his mahdiship, which, in the Mahdr’s
view, is an essential tenet of Islam,! to embrace Islam:

I hereby write to you this letter, while I am in Khartoum, out of mercy for
you and out of a desire to guide you. Hopefully God will open your heart
(yashrah sadraka) to submit to Him and guide your piety (salah) and
senses (rashad) in the two worlds. I am on my way to your district quite
soon leading the army of God ... Since [Anglo-Egyptian] Sudan is already
doomed (gad intaha), if you hasten to submit (taslim al-amr) to the
Mahdiyya and to repent (inaba) to God, the Lord of creation (rabb al-
bariyya), you will gain eternal happiness and secure (ammanta) your life,
property and honor, along with those who respond to our call. If you
refuse [to accept our proposal] and proceed, challenging the way leading
to prosperity (falah) and good sense, you will be accountable for your sin
(‘alayka ithmuka) and that of those who follow you and are doomed to
fall into our grip even if you [seek shelter] in fortified castles. Consider
this as my warning to you.. . .2

1 See above, doc. 70.
2 Al-Athar al-kamila, v, 242ff. (the citation is from p. 245).
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81. A Dhimmi Staying behind in Turco-Egyptian
Territory Given the Choice either to Convert to
Islam or Be Proclaimed Harbi

Legal Introduction to Docs. 81-82

The term dhimma designates a contract through which the Muslim commu-
nity accords hospitality and protection to members of other revealed reli-
gions living within the “Abode of Islam” on condition that they acknowledge
the domination of Islam. Those who are entitled to this protection are called
dhimmis or ahl al-dhimma. The Qurianic basis for this protection is Q. 9:29,
which provides: “Fight against those who have been given the Scripture who
do not believe in Allah nor the Last Day, and do not forbid what Allah and His
messenger have forbidden, and do not follow the religion of truth, until they
pay the tribute (jizya) out of hand, while in a state of humiliation.” In other
words, the payment of a fixed poll tax by the dhimmis under humiliating con-
ditions signifies their acknowledgment of Muslim rule and hence there is no
reason to fight them any longer. Some of the Muslim jurists regard this verse as
a prescription to limit the rights of the dhimmis.!

The life and property of dhimmis, free non-Muslim subjects living within
the “Abode of Islam,” are protected under the umbrella of the Islamic covenant
(‘ahd). In principle, they may retain their autonomy and follow the rules of
their own religion, to the extent that Islam tolerates it. In actual fact, dhimmis
are not treated as equal to Muslims; they are discriminated against to dem-
onstrate their tolerated status. Thus they must wear distinctive clothing; their
houses must not be higher than those of the Muslims; they may not ride horses
or bear arms; a Muslim man may marry a dhimmi woman but not the other
way around; a dhimmi cannot own a Muslim slave; the blood-money (diya)
for a dhimmi is (broadly speaking) less than that for a Muslim. The discrimi-
natory provisions against the dhimmis are demonstrated in Shurit Umar.
Levy-Rubin suggests that it started in the eighth century, most probably at
the time of ‘Umar 11 b. ‘Abd al-‘Aziz, and culminated at the turn of the century
and the beginning of the ninth century. This agreement, which regulates
the relations between the Muslims and the dhimmis, gradually replaced the

1 On the interpretation of the verse, see Cahen, “Djizya,” 561, col. ii-562, col. i; Rubin, The
Qurian, 156-57.
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surrender agreements dating back to the seventh century.?2 The contract of
aman is concluded by the dhimmi’s offer and the sovereign’s acceptance. The
contract is meant to be everlasting (muwabbad), unlike the temporary contract
granted to a harbi, a non-Muslim “in a state of war,” who enters Muslim terri-
tory. The contract of aman granted to the dhimmis is binding on the Muslims as
long as the dhimmis are bound by the rules of Islamic law pertaining to them:
paying the poll tax and abstaining from waging war against the Muslims.3

Documents

Ibrahim al-Badawi bought land (¢fin) from people belonging to Rifa‘a and
al-Dahilab and sold it to a dhimmi, a Christian called Hanna. The transaction
took place during the Turco-Egyptian administration. When the Mahdi took
over, the people of Rifa‘a and al-Dahilab denied the transaction and claimed
that Ibrahim had taken possession of the tin illegally (wad* yad).

The Mahdi is asked for a legal opinion as to whether it is legally possible to
challenge the validity of the transaction after the lapse of approximately six
years since the conclusion of the transaction and whether the land should be
transferred to the Treasury.# The first question arose having regard to the possi-
bility that the denial of the claim on the grounds of the change of the political
regime might cause legal uncertainty as to the validity of transactions con-
tracted during the Turco-Egyptian administration. The second question seems
to refer to the contention that the land is deemed booty and hence should be
transferred to the Treasury.

In his fatwa, the Mahdi rules as follows:

Challenging transactions that took place between the Turks and their
subjects is liable to cause great chaos (khalal) and lack of rectitude
(istigama) [i.e., legal vacuum creates uncertainty]. Hence the purchase
of the land by Ibrahim Badawi shall not be challenged (/@ yungad)
because the transaction was binding (mijib) according to people’s
[Ottoman] law (ganaun); had it not been so [the change of the political

2 For a full account of Shurat ‘Umar, its alternatives and their sources of inspiration, see Levy-
Rubin, Non-Muslims in the Early Islamic Empire, Ch. 2.

3 Zaydan, 1v, § 3803ff,; Schacht, Introduction, 130ff;; Cahen, “Dhimma,” 227ff; Friedmann,
Tolerance and Coercion, 46 (‘ahd, dhimmi contract), 54ff, 123 (aman, safe-conduct).
Cf. doc. 79.

4 Al-Athar al-kamila, 111, 130.
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regime], the petitioner [on behalf of Hanna] would have been entitled
(la-[{]stahdqqa) [to the land] in the event the present claimant [Hanna]
had brought the case before the former judge [who would have decided
the case according to Ottoman law]. However, under the present circum-
stances (wa-law kana ka-dhalika), had the Christian [Hanna] converted
to Islam (aslama), he would have kept the land as its owner intact
(fa-milkuhu lahu). [On the other hand,] had he not converted, [the land]
would have been transferred to the Treasury as in the case of property
([a]mwal) belonging to Turks and Christians [that choose to] remain in
their infidelity (kufi') or reside in the Turkish fortified camps.®

The Mahdi is of the opinion that the validity of transactions concluded in
accordance with the Ottoman law in Turco-Egyptian territory should be kept
intact in order to avoid chaos and legal uncertainty. This implies that Hanna,
a Christian Ottoman subject, had, by virtue of being a dhimmi, the legal capac-
ity to own and dispose of property under the Turco-Egyptian administration in
the region. However, once the territory became part of the Mahdist state, the
Mahdi leaves Hanna the choice between two alternatives: either to convert to
Islam, in which case he will be able to keep the land in his private ownership,
or—if he declines to convert—maintain his Ottoman identity in which case
he will be treated as an infidel with the inevitable result that his property will
be deemed booty and hence transferred to the Treasury.

On the face of it, the Mahd1'’s approach is not compatible with the eternal
nature of the contract of aman granted to dhimmis. In the end of the citation
the Mahdi provides a hint that may explain the conversion of the Christian
subject from the status of a dhimmi to that of a harbi: By staying behind in
Turco-Egyptian territory the Christian dhimmi is regarded as cooperating with
the MahdT’s enemies, thus violating his obligations under the contract of aman
and placing himself on the same level with the farbis. This is why the Mahdi
leaves the Christian with the choice of either converting to Islam or being
proclaimed a harbi. Needless to say, one would expect that the Mahdi’s legal
opinion as a state law had—beyond the private case of Hanna—far-reaching
repercussions on the status of all of the dhimmis, once residents of the Turco-
Egyptian state, in the Mahdist state.

5 Ibid,, 111, 131. For a lithographic version of the document, see Manshurat al-ahkam wa’l-adab,
43—44. Cf. Abu Salim, al-Ard, 18-19.



82. Redemption of “Infidel” Captives Converted to
the Mahdiyya on Presumption of Good Faith

Document

In a letter to Khalifa ‘Abdallahi, the Mahdi instructs him to release two men
who were taken as captives, on the assumption that their submission to the
Mahdiyya was in good faith. He derives inspiration from the personal example
of the Prophet.

If we proceed [with the case] in accordance with the shar [procedure]
literally having regard to the outward circumstances (wa-idha ‘amilna
bi-gahir al-shar* ‘ala zahir al-ahwal) while entrusting God with the secrets
[of a human being] as it should be, then we are spared this trouble, since
God, our proxy (wakil) and pledge (mutakaffil), is in command of the
secrets and rewards on the consciences; He saves us the trouble regarding
anyone approaching us with secrets. And God, Exalted be He, had said
regarding captives who caused concern to the generous donors of pay-
ments of ransom (fidya) for their release (itlag) [from captivity] [Q. 8:71]:
‘And if they would betray thee, they betrayed Allah before’ (wa-in yuridi
khiyanataka fa-qad khani [a]llaha min gablu).

... If the two [captives] are Muslims who had submitted themselves
(mungadin) [to the Mahdiyya], then release them in pursuance of the
shari’a unless there is some [concrete] secret information [indicating
apostasy from the Mahdiyya]. And if it is established [afterward] that
they had betrayed secretly (khanu sirran) then God who is the proxy in
our cause will enable us to overcome them.

The Mahdi seeks moral support from the Prophet who, according to his inter-
pretation of Q. 8:71, had released captives on the assumption that they had
not betrayed God and that had they betrayed, God would have informed the
Prophet of the betrayal and would have helped him to overcome them as is
indicated in the aforementioned Qur’anic verse.! The Mahdi deems submis-
sion to the Mahdiyya conversion to Islam.

1 Al-Athar al-kamila, 111, 188. Cf. Rubin, The Qurin, 150.

© KONINKLIJKE BRILL NV, LEIDEN, 2016 DOI 10.1163/9789004313996_087



PART 9

Alms Tax






83. The Alms Tax as a Ritual and a State Instrument
for Social Justice

Legal Introduction

Zakat, alms tax anchored in the Qur’an, is an obligatory payment of a deter-
minate portion of specified categories of one’s lawful property for the ben-
efit of specified categories of recipients. Broadly speaking, zakat is classified
as a property tax rather than income tax. It applies almost exclusively to the
property of private individuals. The property of the government, including
the assets of the Public Treasury (bayt al-mal) as well as waqf, the property of
minors and those with incapacity are exempt from zakat. All Sunni schools
except the Malikis impose zakat on slave owners. Zakat is paid either in kind or
in its value (gima). In the hadith, failure to pay alms tax may subject the owner
of the property to corrective discretionary punishment (¢tazir)! in addition to
seizure of zakat on “apparent” (zahir) property, i.e., livestock and crops,? and
disqualification for testimony. Broadly speaking, zakat has to be distinguished
from sadaqa, which is voluntary alms. In the course of time, however, zakat
became a form of voluntary charity for the poor, thus reducing its nature from
public law to private ritual law.3

Q. 2:271 allows for payment of zakat both publicly and privately; the lat-
ter option underlines its nature as voluntary charity for the poor. Ritual fea-
tures of the alms tax may be found in the Quran. Thus Q. 9:103 provides the
means for religious purification: ‘Take alms of their wealth, wherewith thou
mayst purify them and mayst make them grow, and pray for them... (khudh
min amwalihim sadaqatan tutahhiruhum wa-tuzakkihim biha), and Q. 30:39
contrasts the intended increase of wealth in usury. The validity of payment of
zakat as an act of worship (ibada) depends on the requisite intention (niyya)
of the payer. The element of intention is based on the hadith: ‘Acts [of worship]
are [deemed valid] only if they are anchored in intentions’ (innama al-a‘mal

1 See Glossary, s.v. tazir. A Prophetic statement provides that if a person does not pay zakat,
he should be disciplined by confiscating part of his wealth in addition to the zakat due from
him. See Izzi Dien, “Ta‘zir,” 406, col. i.

2 See Glossary, s.v. mal zahir.

3 Zysow, “Zakat,” 406-7, 410, 418—20; Zaydan, 1, § 722—23, 741; Schacht, Introduction, 105, 118, 206.
Cf. Abu Shouk and Bjerkelo, The Public Treasury; Layish, “Saudi Arabia,” 281, col. i (conversion
of zakat into statutory law).
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bi’l-niyyat). Those who do not pay zakat are deemed hypocrites and God will
not accept their prayers.*

Zakat al-fitr, a religious obligation anchored in a hadith, is a payment due on
behalf of all Muslims, male and female, minor or adult, slave or free, in connec-
tion with the termination of the fast (fitr) of Ramadan.®

Since the Sufis own no property they do not pay zakat and despite their
poverty, their spiritual wealth disqualifies them as recipients. The Sufl writers,
however, find ample scope for the giving of zakat in a wider sense that encom-
passes acknowledgment of all the benefits bestowed by God.®

Documents

In a proclamation to the inhabitants of al-Qadarif, an eastern district of Sudan
and pre-eminently a trading center with a tobacco-growing industry run by
Europeans,” the Mahdi urges the people to pay the alms tax by resorting to
both promises of rewards in the next world and threats based on the Qur’an
and the hadith:

God has imposed upon you rights (farada ‘alaykum hugigan) [that are
due to Him, i.e., alms tax]; He collects them from the rich among you and
delivers them to the poor among you with a view to cleansing (tathir) and
purifying (tazkiya) you and obtaining for you a better place (tatyib) in the
next world. Anyone refusing [to pay alms tax] out of stinginess (bakhila)
will be exposed to the threats of the Qurianic verses (al-ayat) and the
traditions (ahadith). Anyone paying [the alms] without delay and fulfill-
ing his duties, God will bestow upon him [good] promises (wad) and glad
tidings (bisharat). Perform what God has imposed upon you in high spir-
its [and pay the alms] to your agent (‘@mil)....8

The Mahdi underlines the ritual nature of the alms tax as a means to personal
purification of the soul and its importance as a state instrument for promoting
social justice in terms of distribution of property. At the same time, the Mahd1

Zysow, “Zakat,” 408, cols. i—ii, 417; Zaydan, 1, § 935-36.
Zysow, “Zakat,” 418, col. i; Zaydan, 1, § 94o0f.

Zysow, “Zakat,” 418, col. ii.

Holt, The Mahdist State, 166—67.

Al-Athar al-kamila, 1v, 108—9.
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does not renounce the option of enforcing the tax by state sanctions based on
the textual sources of the Quran and the sunna.

There are isolated instances in the Mahd1’s documents of zakat al-fitr. Thus
in one case the Mahdi urges the people to pay “what is due to God (hagqq allah),
that is, alms-tax (zakat) out of your property alongside the alms of the break-
ing of the fast (fitra),” in order to ensure a comfortable life in this world and
in the Hereafter.1

9 See Lane, Lexicon, 2416, col. ii (al-fitra means sadagat al-fitr).
10 Al-Athar al-kamila, v, 339. Cf. ibid., 11. 158-59; Aba Salim, al-Ard, 40; Zysow, “Zakat,” 418,
col. i.



84. Nisab and Rates of Zakat

Legal Introduction

The hadith regulates all kinds of property subject to zakat, and specifies the
minimum amount (nisab) of any kind of property required for the imposition
of the tax, as well as the rate of zakat imposed on the nisab and the rule of
one-year holding (hawl).! The sharia provides detailed provisions pertaining
to the nisab on livestock, crops, mines (ma‘din), precious minerals (rikaz) and
merchandise (tjara, ‘urad).?

Documents

In a letter to the Ja‘aliyin, a tribe residing in the neighborhood of al-Qadarif, the
eastern district of Sudan, the Mahdi provides a detailed table of the nisab and
the progressive rates of tax imposed on various species of livestock and grain.
Thus the nisab of camels is five camels and the rate of tax on 5—9 camels is one
shah [sha’] (ewe); on 10-15 camels—2 sha’s; the nisab of ghanam (sheep and
goats, small cattle) is 40 ghanam and the rate of tax on 40-120 ghanam is one
sha’; the nisab of bagar (cattle) is 30 bagar, and the rate of tax on 1-30 heads of
cattle is one tabi5? every 40 baqgar entail a tax of one musinna.*

Regarding the alms imposed on crops (zakat al-hubitb)—grain, cereals,
corn—the Mahdi makes a distinction for the purpose of nisab between land
irrigated solely by rain and land irrigated by sagiya (water scoop, wheel or
irrigation canal).> As for the first category, the nisab is five awsuq, each wasq
being 60 sa“® The tax on one wasg is a tithe (‘ushr). The tax on land irrigated
by sagiya is “half a tithe,” i.e., one-twentieth. Having clarified all the technical
details, the Mahdi concludes as follows:

-

Zysow, “Zakat,” 408, col. i; Zaydan, 1, § 744—45.
Zysow, “Zakat,” 411, col. ii—13, col. ii; Zaydan, 1, § 753ff,, 295ft., 8ooff., 823ff.
The young one of a cow in the first year; see Lane, Lexicon, 295, col. ii.

S W

A beast advanced in age, such as an ox, sheep or goat in its third year; see Lane, Lexicon, 1439,

col. iii.

5 Cf. dawalib, a kind of waterwheel; a machine that is turned by a horse or the like; Lane,
Lexicon, 902, col. iii.

6 Sa‘ a cubic measure of varying magnitude; Wehr, Dictionary, 530.
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Be informed that whoever declines to pay [the rates of] the alms tax [of
his own free will, the alms] will inevitably be taken from him even by
means of force (la budda an twkhadh minhu wa-law kurhan).”

In a letter to his agent in al-Gezira, the Mahdi instructs that if a sagiya is shared
by several partners (mushtarikun), the alms tax will be taken from the entire
harvest on the day of harvesting (hisad) before it is divided among the part-
ners. If, on the other hand, each of the partners runs a sagiya by means of his
own domestic animals and servants, the tax is to be collected from each of
them separately, provided each share reaches the shar? nisab. A landowner
(sahib al-tin) who leases his land on the basis of a tenancy contract, that is,
in return for a portion of the crop, will pay his share of the tax “in accor-
dance with the terms agreed upon [between him and the tenants]” (lahu ma
yataradawna bihi). In other words, he will pay zakat in accordance with his
portion of the crop.®

The nisab of gold is 20 dinars and that of silver (fidda) is 200 dirhams. The
rate of tax on each of the metals is one-quarter of an ushr, i.e., 2.5 percent.”

Once the Mahdi established his sovereignty over the tribes, he imposed the
sharTzakat on their cattle and crops. The Mahdi appointed agents all over the
country to levy the zakat for the Treasury, and they were required to carry out
their work in accordance with the instructions of the Quran and the sunna.
Taxes were largely paid in kind; the use of coined money was rare.1°

In a general proclamation to his adherents the Mahdi prescribes the rates of
tax imposed on various types of property: one-tithe on land irrigated solely by
rain; one-half of a tithe, i.e., 5 percent, on irrigated land and crops (hubub), and
one-quarter of a tithe, i.e,, 2.5 percent, on gold and silver. The Mahdi explains
the rationale of the rates by saying that these have been determined “by way
of graduation [in descending line] until the cost [i.e., the input invested in the
taxed property] reaches its highest level (fi *-tadryj ila buliigh al-kamal min
nafagat al-kamal)."!! Both the graduated taxes and their rational are compat-
ible with the orthodox shari‘a. The rate of zakat is inversely related to the effort
expended in producing the growth from which zakat is due: the higher the

7 Al-Athar al-kamila, 1v, 108—9. Cf. ibid., 1v, 406—7.

8 Ibid., 111, 70. See above, docs. 9-10. The Qadi al-Islam issued a legal opinion based on the
MahdT’s letter to his agent in al-Gezira; see Manshurat al-Mahdiyya, 212. Cf. Aba Salim,
al-Ard, 16, 32; Zysow, “Zakat,” 414-15.

9 Al-Athar al-kamila, 1v, 407.

10  Ibid, 11, n9—20. Cf. Holt, The Mahdist State, 126—27.

11 Al-Athar al-kamila, 11,176. See above, 262 (zakat al-hubub).
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effort the lower the tax rate. Thus, unlike in land irrigated solely by rain, in irri-
gated land the employment of human or animal labor for conveying the water
to the plants is indispensable. The rate of zakat on gold and silver is the lowest
in the aforementioned graduation, probably because of the expense involved
in the coinage of these metals. In other words, the state compensates those
who invest in their property to the point of exempting them altogether from
property tax.!?

12 Thus, gold and silver in the form of a decorative article for wearing (haly) are exempted

from zakat by some of the schools. See Zysow, “Zakat,” 413, cols. i—ii.



85. Recipients of Zakat

Legal Introduction

The recipients of zakat, particularly the poor, are the main concern of the
tax. They are listed in Q. 9:60 (with some differences of opinion among the
schools as to interpretation): (1) the poor (fugara’) and (2) the indigent
(masakin); (3) the agents in charge of collecting the alms; (4) “those whose
hearts are to be reconciled” (because of some doubt in an attempt to bring
about their conversion) (al-muallafa qulibuhum); (5) slaves (rigab) (who con-
tracted to purchase their freedom, mukatabin, but lack the means to do so);
(6) debtors (gharimun) (who lack the means to satisfy their debts); (7) those
“in the path of God (fi sabil Allah) (such as the volunteers to jihad); (8) and
the wayfarers (ibn al-sabil) (who find themselves without means to meet their
living expenses).

Broadly speaking, the wealthy (though the test for determining wealth is in
dispute among the schools), unbelievers, slaves—other than those mentioned
above in class (5)—direct ascendants, descendants, and wives are disqualified
from receiving zakat. It is disputed whether the Prophet’s kin qualify if they
fail to receive their allotted portion of the booty (khums al-khums).! Zakat
al-fitr is designated only for the poor (based on a hadith).?

Documents

Broadly speaking, the allocation of zakat in the Mahdist state is compatible
with the list of recipients mentioned in Q. 9:60. The Treasury provides the allo-
cations from its resources. Occasionally the allocations are supported by refer-
ence to the Quran and sunna. Most of the allocations are given to the poor
(fugara’) and indigent (masakin). Thus in one case, the Mahdi, while issuing
a reminder about the duty to pay zakat, requests the emir of Darfur to treat
with “friendliness (rifg) and compassion (shafaqa) the weak (du‘afa’) and poor,
especially those Muslims adhering to the Mahdiyya,” implying thereby that the

1 Zysow, “Zakat,” 415, col. ii-16, col. ii, 418; Zaydan, 1, § 85961, 863ff., 874-75 (a wife whose
husband does not provide her with appropriate maintenance in accordance with her social
status or if she has no property of her own, is entitled to zakzat on account of her being
poor regardless of whether or not her husband is rich), 917 (the Prophet and his kin are
disqualified). Cf. Rubin, The Qurian, 160, fn. 60.

2 Zaydan,1, § 972.
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latter were preferred to other poor people.? In another proclamation to ‘Urban
al-Rawawiqa, the emir is requested to “treat with kindness,” that is, provide
zakat allocations, to the orphans and the poor as well as to wayfarers (abna’
al-sabil),* and “to bring people closer to God” (wa’l-‘amal bi-ma yuqarrib ila
allah zulfa).5

The allocations for the poor consist of food (mu’na) with daily yield (ghilal),
a cook for preparing the food, supply of water and daily money allocations to
cover their necessities, an imam to lead prayer and a shelter (takiyya) to protect
them against the sun (istizlal).% In one case, the allocation consisted of provi-
sion of a slave girl (jariya) and a female domestic servant (khaddama) and
some money to construct a house.” In yet another case the Mahdi instructs to
support a woman who takes care of orphan children by giving her a few sheep
and slaves.8

The allocations to the mujahidun, warriors engaged in holy war against infi-
dels, are intended to cover their expenses, such as food, clothing and a riding
animal (rukub).® Allocations are also given to the martyr (shahid)’s relatives,
such as wife and mother.1

There is isolated evidence in the documents of slaves being taken care of
by allocations from zakat. Thus after the fall of Khartoum the Mahdi instructs
the treasurer of Bayt al-Mal to spend on the children of slaves (awlad al-‘abid)
according to his discretion.!! In one case, the treasurer informs the Mahdi that
a great number of slaves taken as booty following the fall of Khartoum arrived
in Bayt al-Mal. Since the expenses of their maintenance are enormous, he sug-
gests either selling them or enlisting them in the army. The Mahdi prefers the
second option.!2

The Mahdi uses the alms tax as a state instrument for social welfare, the
poor being the main recipients, as well as for political purposes.

3 Al-Athar al-kamila, 11, 21. Cf. Triminigham, Islam in the Sudan, 155.
This seems to refer to immigrants to the Mahdist territory.

5 Al-Athar al-kamila, 11,158-59. The word zulfa appears in Q. 34: 37 and 39:3; but in the case
under review this may refer to class (4) mentioned in Q. 9:60.

6 Al-Athar al-kamila, 1v, 335. Cf. ibid., 1v, 294—95 (allocations to the needy); ibid., 111, 124
(people coming from far away).

7 Ibid., v, 272.
Ibid., 11, 144.
Ibid., 1v, 1. Cf. ibid,, 1v, 315-16 (allocation of 30,000 riyal among military units {bawariq});
ibid., 1v, 297—98; V11, 137.

10 Ibid.,, 11, 14-15.

11 Ibid, 1v, 250. Cf. Holt, The Mahdist State, 103, 125—-27.

12 Al-Athar al-kamila, 1v, 305-6. See Glossary, s.v. jihadiyya.
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86. “Governor of the Market” as Public Prosecutor

Legal Introduction!

Hisba (lit. “calculation” or “sufficiency”) is a non-Qur’anic term that denotes
both the collective obligation (fard kifaya) of every Muslim of “commanding
right and forbidding wrong”? and the function of the muhtasib to supervise the
moral behavior in the markets. More specifically, the muhtasib’s functions were
to check the weights and measures in the market (siig) and to supervise the per-
formance of religious obligations, the propriety of behavior between the sexes
in the public space and the application of discriminatory measures against the
dhimmis. Unlike the gadr and the shurta, the muhtasib intervened of his own
accord, without waiting for a complaint. In this respect he partly filled the lack
of the office of public prosecutor in Islam.? The penalties the muhtasib could
inflict without resort to other juridical authorities were normally reprimand,
beating, a parade in disgrace through the streets and confiscation of incorrect
weights and measures and faulty products. The muhtasib was appointed by the
State, usually through the governors or the gadis.* The muhtasib had to be a
man known for his moral integrity and for his legal authority; he was therefore
usually a fagih. The institution, which was Islamicized by the early ‘Abbasids,>
continued to exist throughout the greater part of the Muslim world until the
reforms of the modern period.®

1 Unless other sources are mentioned, the legal introduction on the muhtasib is based on
Cahen and Talbi, “Hisba,” 485-89.

2 Cf. Cook, Forbidding Wrong in Islam, 73ff,; idem, “al-Nahy ‘an al-munkar.” The Mahdi quite

oftenresorts to this phrase, which is very common in the Qur‘an. Thus, whenever he appointed

a new emir to any of the districts he would instruct the people within his jurisdiction to

obey him as long as he “command you right and forbid you wrong” (ya’murukum bi’l-ma‘raf

wa-yanhakum ‘an al-munkar). See, e.g., Q. 7:157. See al-Athar al-kamila, 11, 315; ibid., v, 106, 136.

Schacht, Introduction, 207.

On the state as an agent of forbidding wrong, see Cook, Forbidding Wrong in Islam, 65ft.

Schacht, Introduction, 52.

Ct. Cook, Forbidding Wrong in Islam, 1371f.

[=2 <) QS SNRNGN)
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Document

There is ample evidence in the Mahdr’s documents of the revival of the insti-
tution of the muhtasib for the purpose of implementing his policy regarding
public morality. Thus, the Mahdi instructs that whenever hakim al-sugq, the
“governor of the market”—an institution apparently inspired by the “inspec-
tor of the market,” the muhtasib—comes across a woman who does not abide
by his order to avoid mixing with strangers, he should bring her to trial before
a gadi who will punish her in accordance with the statutory punishments on
moral offenses. In a general proclamation to his adherents all over the country,
the Mahdi imposes various prohibitions intended to regulate and control pub-
lic morality, especially women'’s chastity. To this end he instructs:

The matter [of maintaining public morality] is hereby entrusted to hakim
al-sug in the market. [Likewise, ] every emir is in charge [of the chastity]
of the women under his jurisdiction; if a woman violates [the Mahdr’s
prohibition enjoining women from mixing with strangers in the market,”
hakim al-siiq and the emir] will bring her to trial before the gadi, who will
decide her case [i.e., sinful behavior and render his punitive decision].

The Mahdi concludes his proclamation by drawing the attention of the
“governor of the market,” the entirety of the emirs, the gadis, and in particu-
lar the three nominated khalifas® to the al-kitaba fi l-hudid, referring thereby
to the “proclamation pertaining to the Quranic punishments” (manshur
al-hudud) issued by the Mahdi.?

We are dealing here with a Mahdist version of the institution of hisba. The
governor of the market, alongside such senior officials as khalifas and the
emirs, functions as a public prosecutor. He is in charge of bringing the per-
petrator of moral offenses to trial before a gadz, who in his turn is expected to
apply the Mahdr’s statutory punishments, when the offense under review does
not justify applying a Qur’anic punishment as in the case of women mixing
with strangers in the market.1°

See below, doc. 88.

See above, 9.

Al-Athar al-kamila, 11, 264. Cf. Searcy, The Sudanese Mahdist State, 141 (shaykh al-suq).

10 On the Aisba as an instrument for enforcing Islamist legislation in Sudan during Ja‘afar

© o 3

al-Numayri, see Layish and Warburg, Sudan, 150-52.



87. Appointment of Arbitrators to Consolidate the
Mahdiyya and Enhance Public Morality in Light of
“Commending Right and Forbidding Wrong”

Document

There is evidence in the Mahdi’s documents of enlisting arbitrators
(muhakkamun) from among the Ansar to assist with the consolidation of reli-
gion (igamat al-din), that is, the Mahdiyya, in the districts. The Mahdi seems
to have appointed the arbitrators for this mission with the expectation of
enlisting their charisma and reputation as knowledgeable experts to impose
his mahdiship and his code of moral behavior on the population by peaceful
means. The arbitrators are explicitly guided to perform their task “in light of
the duty of commanding right and forbidding wrong” (ma‘a al-amr bi’l-ma‘raf
wa’l-nahy ‘an al-munkar).

The terms of reference of the arbitrators, however, are much wider than those
of muhtasibs. The range of their duties, some of which are within the author-
ity of the head of the state, consist of a variety of subjects pertaining to pri-
vate and public law: Constructing mosques with imams to lead the prayers five
times a day and the prayer of Friday (salat al-jamd‘a); overseeing repentance
(tawba) for past misbehavior (probably for denying the Mahdr's mahdiship);
prohibition of the consumption of and trading in wine and tobacco; purify-
ing the houses of worship (buyit al-din) (probably from ulama’ opposing the
Mahdi); consolidating the Prophetic sunna and eradicating such innovations
(bida“) and errors (dalalat), dating back to the Jahiliyya, as prohibiting women
from lamenting (niyaha) over the dead; avoiding unlawful sexual relations
(zina) and temptations (fitan), theft (sariga) and deceit (ghashsh); payment
of zakat tax on property; delivering booty to the Treasury; protecting women'’s
chastity by proper dressing (as ordained in Q. 33:59) and by keeping them and
their daughters indoors. The offenders of religious duties are liable to flogging.
With a view to accomplishing all these tasks, the arbitrators are empowered to
issue proclamations (manshirat) to the entirety of the people of the districts
“commending them (ta’murahum) what we [the Mahdi] have instructed you
[the arbitrators] to do [right] and forbidding them (tanhawhum) what we have
forbade you to do.”! Although the arbitrators are not actually muhtasibs within
the strict sense of the term, they are expected to fulfill their mission in the light
of the normative concept of the hisba.

1 Al-Athar al-kamila, 1, 275-76.
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88. A Catalogue of Statutory Punishments on
Moral Offenses

Documents

One of the Mahdr's means to secure public morality was the circulation of a
catalogue of punishments for moral offenses. On the face of it, these could
have been classified as discretionary punishments (ta%ir) intended to com-
plement the Audid punishments.! However, these punishments derived their
force not from figh but rather from their status as the Mahd1’s decrees, the
fulfillment of which was obligatory on the state judiciary and executive func-
tionaries. In a special proclamation addressed to the masha’ikh al-din, emirs,
nuwwab, maqgadim and their followers, the Mahdi prepared a catalogue of
moral offenses entailing specified sanctions that should be regarded for any
practical purpose as statutory punishments, the legal norms of which were
adopted from specified hudud punishments:2

(1) Using foul language indicating adultery (takallama bi-fahisha) entails 8o
lashes.?

(2) Addressing a believer by such terms as dog, swine, Jew,* Christian, pro-
curer (dayyuth, mu‘arras), adulterer (fajir, zanin), thief (sarig), faithless
(kha’in), cursed (mal@un), infidel (kafir), or sodomite (liti) entails 8o
lashes and a seven-day imprisonment.

(3) Talking to an alien woman (ajnabiyya) (that is, not related within the
forbidden degrees for marriage) that is other than the speaker’s wife
(wa-laysa bi-aqidin ‘alayha) with no shar 7 justification entails 27 lashes.

(4) Smoking tobacco (dukhan) entails 8o lashes® and the destruction of the
tobacco by fire.

E

1 See Izzi Dien, “Ta‘zir.

2 Al-Athar al-kamila, 1, 303-5. For a lithographic version of the document, see Manshurat
al-ahkam wa’l-adab, 30-31.

3 This sanction is reserved by figh for unproven accusation of illegal sexual intercourse (gadhf)
entailing ~add punishments; see above, doc. 67.

4 Itisreported in a tradition related to the Mahdi: “The Jews have three qualities which keep
the believer away from them: the love of property, hedonism and avarice”; see al-Athar
al-kamila, v11, 91, 215. For a lithographic version of this document, see Durham, SAD 97/5/2,
col. ii.

5 Probably by analogy to wine drinking; see above, doc. 68.
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(5) Trading in tobacco (though not using it) entails 27 lashes.

(6) Wine drinking, even sucking by a needle (massa ibra), as well as assisting
one’s friend to drink wine even one draught (jur‘a) or from a vessel (ina’)
entails 8o lashes and a seven-day imprisonment.®

(7) A man intentionally (‘amdan) breaking a prayer (salat) ritual before its
termination is deemed disobedient (‘asin) to God and His Messenger.
According to one version (gila), he is regarded as infidel (kafir) and
according to another version he is liable to capital punishment (yugtal).”
If the offender’s neighbor (jar) refrains from notifying the offense to the
emir after having failed to prevent the offense himself, he is liable to 8o
lashes and a seven-day imprisonment. According to one version (wa-gila):
his property is deemed booty (ghanima), which implies expropriation by
the Treasury.®

(8) Relatives of a five-year old girl who fail to conceal her behind doors are
liable to lashes though not to imprisonment, probably out of concern for
the girl’s chastity.

(9) If a slave girl (ama) has sexual relations with a person outside wedlock
(ma‘aha rajul bi-ghayr ‘agd) and her master is informed of this and yet
refrains (sabara) even for a single day from reporting the matter to the
authorities,® according to one reading, he is liable to capital punishment
(yugtal); according to another reading, he is liable to imprisonment
(habs); and according to yet another reading, his property will be expro-
priated as booty.

(10) Greeting an alien woman is prohibited (haram). Shaking a woman’s hand
entails 100 lashes for both parties; embracing or closely associating with
a woman entails 50 lashes as well as two consecutive months of fasting

6 Cf. doc. 68, fn. 8 (8o lashes and a five-day imprisonment).

7 The different versions here and below are due to illegibility of the Mahdr's text. Various
editions of the Mahdi’s documents adopted different versions. The word “gila,” which
appears twice in al-Athar al-kamila, was added by Abu Salim. In the lithographic version of
Mansharat al-ahkam wa’l-adab, 31, there is only one version, which combines the offense
with the punishment: wa-qila kafir yugtal. The implication, however, is the same: breaking
a prayer ritual before its termination is deemed infidelity, which falls within the domain of
hudid punishments. Aba Salim holds that there is no indication that capital punishment for
this offense was applied during the Mahdist period. See al-Athar al-kamila, 1, 304, fn. 9.

8 See al-Athar al-kamila, 1, 304, fn. 10, 305, fn. 3.

9 Some hold that reporting the offense to the authorities (tabligh) is the duty of everyone in
the community, while others hold that this is the duty of the master alone; see Aba Salim,
Al-Athar al-kamila, 1, 305, fn. 4.
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(siyam) or, alternatively, the manumission of a slave (itq raqaba).l° This
is deemed as repentance and God will forgive him. If he repeats his mis-
conduct, he will be liable to punishment (jaza’).

(1) Cursing (sabba) and mocking one’s father is not compatible with God’s
commandment to behave kindly (al-amr bil-ma‘raf) toward parents,
which the Mahdi equates with the religious duty to worship (ibada) God,
referring thereby to Q. 2:83 and Q. 17:23-25. If no repentance takes place,
the offender is liable to 8o lashes, imprisonment (yufbas) and reprimand
(yuzjar).t

(12) Selling goods (amtia) out of greediness (tama‘an fi kathrat al-mal) to infi-
dels, when the offender is fully aware of the state prohibition (man‘) and
warning (tahdhir) against doing so, entails confiscation of property to the
Treasury, and if the offender declines to repent and repeats the crime, his
hand will be amputated.!

Occasionally, especially in civil matters, the Mahdi prefers to resort to ethi-
cal sanctions rather than imposing statutory punishments. Thus in a procla-
mation addressed to merchants engaged in transactions in the market of El
Obeid and elsewhere, he urges justly weighing goods (al-wazn bi'l-gist) in all
financial transactions and refraining from deceit (kidhb), cunning (makr),
cheating (khida), fraud (ghashsh), deception (khiyana), non-fulfillment of a
commitment (‘adam al-wafa’ bi’l-‘ahd), oath or pledge, and false oath (al-yamin
al-fajira), as prescribed in the Qur'an and the sunna. He cites Q. 3: 77: “Lo! Those
who purchase a small gain at the cost of Allah’s covenant and their oaths, they
have no portion in the Hereafter. Allah will neither speak to them nor look
upon them on the day of Resurrection. .. "3

10 Al-Athar al-kamila, 111, 109. See Glossary, s.v. kaffara.

11 The Mahdireprimands the practice of cursing a free man (sabb al-hurr) and warns against
using obscene (fawahish) language. The Prophet has informed him that such language
causes damage to the reputation of the Mahdiyya. He cites Q. 49:11, the moral lesson of
which is that people should not deride other people, who may be better than them; see
al-Athar al-kamila, 11, 93. For a lithographic version of the document, see Durham, saD
97/5/15-16. On Prophetic message by means of ilham, see above, 37ff.

12 Manshuarat al-ahkam wa’l-adab, 14. Amputation of the hand as hadd punishment is
reserved for theft. See above, doc. 55.

13 Al-Athar al-kamila, 1, 359—60.



89. Negative Innovations Entail Discretionary
Punishments

Legal Introduction

Q. 5:90-91 and 2:219 put games of hazard (maysir) on a par with drinking wine
as far as prohibition is concerned. However, no hadd punishment is designed
for games of hazard in the textual sources.

Documents

The Mahdi was anxious to restore the Islamic state dating back to the Prophet
and the “Righteous Caliphs,” to strictly adhere to the Qur'an and the hadith and
eradicate the negative innovations and superstitions (khurafat), thus purifying
the belief in the unity of God (tawhid), according to the Mahdist doctrine.!

In a proclamation to the inhabitants of the region of al-Qadarif in the east-
ern district of Sudan, the Mahdi announces that anyone playing games of
hazard, such as mingala, tawla and tab, will be punished “in accordance with
your exertion” (bi-hasab [i]jtihadikum), which seems to imply discretionary
punishment (¢ta%ir) of the local authority.2 The Mahdi deems such practices as
wine drinking, use of tobacco, clapping (safg) (probably in festivities), danc-
ing (rags), and eating pork, customs dating back to pre-Islamic times (sunna
Jahiliyya), strictly forbidden (muharramat) and punishable by God by exem-
plary punishments in this world and the Hereafter. He is determined to eradi-
cate what he deems corruption (fasad) in order to spare life.? Some of these
practices—wine drinking and eating pork—have already been prohibited in
the Quran.#

Other negative innovations are singing (ghina’), mourning (niyaha) the
dead, funeral rites (jana’iz) led by women, crying [at funerals], charms (tabar-
ruj) displayed by women, spreading mattresses (firask) on the floor for the

1 Aba Salim, al-Haraka al-fikriyya, 164; see above, 6.

2 Al-Athar al-kamila, 1v, 109; Holt, The Mahdist State, 166—67. For details on these games, see
Lane, Manners, 350, 351 (mangqala), 353; al-Munjid, 834, col. iii. On drinking wine, see above,
doc. 68.

3 Al-Athar al-kamila, v, 338; Holt, The Mahdist State, 130.

4 See, for instance, Q. 2:173 (eating pork), Q. 5: 9o (wine drinking).
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mourners in excess of three days, and women mixing with men. The Mahdi
condemns these practices as Satanic customs and mental sedition (taswilat)
caused by the Devil. Inventing negative innovations (ibtida“) is in glaring con-
tradiction to the normative customs set by the forefathers (salaf) and should
be treated as the source of all evil (sharr) that brings about corruption of the
Mabhdist society and the destruction of Islam.5 In a khutba, the Mahdi claims
that people are misled by the customs of negligent people (‘adat al-ghafilin)
that consequently enable Satan to entrench customs in their hearts, weaken
their confidence (yagin)® [in God] and adhere to innovations and deviation
(bida‘wa’l-inhiraf) from the path of God.” Hence the elimination of these inno-
vations has become one of the Mahdi’s objectives of the jirdd campaign. In a
letter to the faqih [faqih]® Bilal Sabun, the Mahdi writes:

You should eliminate innovations (izalat al-bida‘) and reprehensible
deeds (munkarat) and renounce all the forbidden acts (muharramat) on
account of what had been prohibited by Allah and the Prophet, that is,
the Qur’an and the Prophetic sunna, and provoke incessantly the Muslims
against [these innovations] and concentrate on jikad against the infidel
Turks and others.?

Within this effort, the Mahdi calls upon his adherents: “Preserve my sunna and
the sunna of the righteous successors after me.”’® Moreover, the Mahdi regards
the elimination of these customs as part of an effort to bring about the revival
of Islam (ihya@’ al-din)."* In a general appeal to his followers, the Mahdi says:

God has demonstrated through me [i.e., through the Mahd1’s manifesta-
tion] (agharant) compassion (rahma) to the believers in order to revive
what has become obliterated and wiped out (indarasa) of the impact of

5 Al-Athar al-kamila,V, 318, 336. Cf. ibid., 1, 302 (young girls may not “play up their charms in
the manner practiced in the First Jahiliyya”). For a lithographic version of the document,
see Durham, SAD 97/5/87; Manshurat al-ahkam wa’l-adab, 29-30. Cf. al-Mufti, Nizam
al-gada’, 135—36.

6 The words “ghafil’ and “yagin” have Sufi connotations par excellence. See Glossary, s.v.
ghafla, yagin.

7 Al-Athar al-kamila, V1, 153-54.

8 See Glossary.

9 Al-Athar al-kamila, v, 367-68.

10 Ibid, v, 318.

11 Ibid.,, 111, 105.
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religion and faith (amana) [of Islam] caused by the negative innovations

and the destruction caused by the customs of the infidels (‘awayid [sic]
al-kafirin).2

The Mahdi concludes by declaring: “all these [innovations] are forbidden and
the transgressors are by all means liable to punishment ( fa-innaha muharrama
wa-la budda min al-mu‘aqaba ftha),"*® by which he seems to refer to discretion-
ary punishments.

12 Ibid., 1v, 490-1.
13 1bid., 1v, 52.






PART 11

Testimony






go. A False Witness Is Liable either to Be
Decapitated or Have His Property Taken Away or
His Hand Amputated

Legal Introduction

Giving testimony in court is a collective obligation in the sense that a number
of persons performing the obligation exempt the rest of the community from
this duty (fard ‘ala °l-kifaya); however, this collective obligation becomes an
individual obligation in the event that someone might lose his right if a spe-
cific witness declines to testify to it (based on Q. 2: 282). An ‘adl, a competent
witness, is defined as a major, sane, free Muslim fulfilling all the requirements
of Islamic law, who faithfully performs his religious duties and moral life and
who has not committed great sins or persevered in small sins. Before a witness
is allowed to testify, the gadr has to establish his good morals by secret and
public inquiry (tazkiya, ta'dil). Under traditional Islamic law, a witness who is
not an ‘ad! is prohibited from giving testimony. Most schools do not admit a
witness who has interest in the case and would profit from his testimony.!

Documents
In a fatwa related to the Mahdi he is addressing two questions:

1. Are witnesses to a private claim (da‘wa) with [an established] reputation
of good character (‘adala) required—[in the event there is some suspi-
cion of bias]—to take an oath (tahlif) [by Allah that they have no interest
in the case] before testifying in court, or rather are they exempt from
such an oath?

2. Inthe event that someone slanders (gadh) their reputation as witnesses,
and it has come out as a result of inquiry that the slander is justified (idha
tabayyana), should or should not the slander be taken into account
(mu‘tabar) as to their eligibility for testifying, i.e., prohibit them from
testifying in court??

Peters, “Shahid,” 207-8; Anderson, Africa, Glossary, s.v. ‘adl, ta'dil. tazkiya.
Shuhud al-da‘wa al-ma‘rafun bi'l-‘adala halyajib tahlifuhum am la wa-hal al-qadh fi°l-shuhud
mu‘tabar idha tabayyana am la?

-

N
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The Mahdr’s legal opinion:

[In the event there is some suspicion of bias] the witnesses must by all
means take an oath (half) [by God before testifying in court], since God,
Exalted, has prescribed regarding this testimony [Q. 5:107]: “And let them
[the two other witnesses] swear by Allah (saying): ‘Verily our testimony is
truer than their testimony.” The slander of the witnesses should be taken
into account (mu‘tabar) since God, Exalted, has prescribed [in Q. 5:106]:
‘Let there be... two witnesses, just men from among you.’ Anyone that a
slander against him has been established cannot be deemed a witness of
good character (wa’l-thabit fihi al-qadh laysa bi-‘adlin).?

In other words, the Mahdi is of the opinion that in the event that there is some
suspicion of bias, being an ‘ad! is not in itself enough in order for him to be
eligible to testify in court; the witness must clear himself by taking an oath
clearing himself from this suspicion.

In a tradition related to the Mahdi he is reported to have said with respect to
a false witness (shahid al-zir):

Let [the false witness] choose [for himself one of the following punish-
ments]: either to be decapitated or have his property taken away or his
hand amputated (khayyirahu imma an yarda bi-qati ra’sihi, aw yuslaba
maluhu, aw qat i yadihi).*

No details are mentioned in the tradition regarding the circumstances in
which these harsh punishments were rendered. It is highly likely, however, that
the false witness tried to gain some benefit from his testimony, thereby caus-
ing severe damage to one of the parties. I have not come across, in the Mahdi’s
documents, a single instance where a false witness was confronted with any of
these options.

3 Manshurat fi’l-hudud, 19-20. These verses were prescribed in circumstances where the legal
heirs suspect that the witnesses to a testamentary disposition have falsified their testimony
in an attempt to derive some benefit for themselves. See Rubin, The Quran, 103—4.

4 Al-Athar al-kamila, v11,139-40, 232.



Conclusion

The Mahdi’s legal methodology is comprised of the textual sources of the
Quran and the sunna, and—in the event of a lacuna—the inspiration (ilham)
derived from the Prophet and God and such auxiliary sources of law as public
interest (maslaha) and necessity (darara). His legal methodology is unique in
that it was molded under the profound impact of both Sufism and Salafism.
The most important manifestation of Safism in the legal context is the
elevation of the inspiration derived from the Prophet and God to a source of
law.! The Salafi imprint—that is, the normative legal tradition of the forefa-
thers—was manifested in the emphasis laid by the Mahdi on the Prophetic
sunna and the adoption of the concept that the latter could abrogate a Qur’anic
text. Moreover, the Mahdr's identification with the Prophet Muhammad, whom
he claimed to succeed, and with whatever Prophetic tradition stands for may
explain the Mahd’s rejection of the legal doctrines and methods of reasoning
(ra’y, giyas) of all schools.

The Mahdi abolished all schools of law. Although there is every reason to
believe that he was acquainted to a certain extent with legal doctrines of all the
schools, he did not deem himself bound by any of these schools. In the event
of alacuna in the textual sources the Mahdi would naturally tend to apply figh
doctrines from the Maliki school, which traditionally was dominant among
the Sudanese population, rather than doctrines from the Hanafi school, which
was imposed on the Sudanese shar judiciary by the Ottomans. Thus the Qadi
al-Islam ruled in one case that the right of preemption was reserved only to
the partner, not the neighbor (doc. 12). Occasionally, however, he would apply
legal norms from other schools; in none of these cases, was any mention made
of the school’s identity. It seems that the Mahdr’s selection of a particular figh
doctrine was essentially premeditated in accordance with his view of the
desired legal norm in the case under review; hence, the application of a par-
ticular doctrine of any of the schools seems to have been a function of the
subject matter rather than the other way around. Consequently, there was no
point, in the MahdT’s view, in specifying the names of the ulama’ and their
school affiliation, the only exception being fugaha’ belonging to the genera-
tion of the Prophet. A case in point is the MahdT’s reliance on Ibn ‘Abbas, who
does not deem khul* divorce a repudiation in terms of legal consequences and
hence excludes it from the quota of three repudiations that entails interme-
diate marriage (doc. 31). The Mahdi’s preference for fugaha’ belonging to the

1 Inasocial context, Safi organizational institutions were accommodated to the Mahdist state.
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generation of the Prophet is observable also with respect to such jurists as
‘Tkrima, al-Dahhak, Ubayy b. Ka’b and Mujahid (doc. 20).

Another feature of the Mahdi’s legal methodology, which is closely con-
nected to the Salafi emphasis on the textual sources of the Quran and the
sunna, is the Mahdr’s inclination to a literal reading of the textual sources and
their assessment at face value while ignoring their interpretation as manifested
in the figh doctrines of the schools. This inclination is demonstrated, e.g., in
the MahdT’s literal reading of Q. 5:38 regarding amputation of a thief’s hand,
thereby extending the scope of definition of theft liable to fadd punishment
while ignoring altogether the preconditions for effecting amputation, such as
minimal value of the stolen object (risab) and uncertainty or doubt (shubha),
which avert the hadd punishment (doc. 55). Similarly, the Mahdr's sweep-
ing ruling that the prohibition on grounds of fosterage, that is, relationship
created by breast-feeding, applies automatically to all the issue of the blood
brothers—based on a literal reading of Q. 4:23 and a hadith—exacerbated the
prohibition of marriage on grounds of fosterage (doc. 14). This is also the case
with respect to the Mahdt’s ruling that the waiting period of a mature woman
who has experienced a delay of menstruation is—on the basis of a literal read-
ing of Q. 65:4—three months (doc. 39).

It is noteworthy in this connection that although the Mahdi was fully aware
of the procedure of abrogation (naskh), he did not seem to apply this proce-
dure to the Qur’anic verses that ordain making a bequest in favor of the tes-
tator’s close kin (Q. 2180 and Q. 2:240) (doc. 50); according to the fugaha’s
conventional view, these verses were abrogated by later verses assigning
specific fractional shares to some of these relatives and to the spouse relict
(Q. 41112 and 176).

The Mahdi’s legal methodology was based on his legal authority; his adher-
ents deemed him the highest religious-legal authority (al-marji‘ al-a‘la). His
version of jjtihad was unique in that it pretended to be based on an inspiration
derived from the Prophet and God that actually conferred upon the Mahdi a
degree of legal discretion wider than that allowed by classical jtihad based
on analogical reasoning and deduction from the textual sources. The legal
norm formulated by the Mahdi on the basis of his interpretation of the textual
sources and the inspiration derived from the Prophet and God was presumed
to be final, irrevocable and infallible (ma‘sum min al-khata’). In addition, the
Mahdi derived his legitimacy from his pretension to be the heir (warith) to, and
successor of, the Prophet (khalifat rasul allah) and the “Expected (muntazar)
Mahdi”

The Mahdr's main concern was to secure independence from Turco-
Egyptian rule in order to establish a theocracy under his own leadership
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bound by his version of the shari‘a. The Mahdi used his legal methodology as
an instrument to promote his political and social agenda as well as in the pur-
suit of public morality. Thus the Mahd1 had a consistent policy of denouncing
political adversaries as infidels (¢akfir).2 He would urge his adherents: “Slay the
Turks wherever you find them” since as infidels they were not entitled to pro-
tection by a pledge of security nor did they deserve forgiveness (doc. 72). The
Mahdr’s policy of takfir is manifested in many of the decisions and legal opin-
ions issued by him: Denial of or expressing doubt about his mahdiship was
defined as apostasy in the fundamental principles of faith or the blaspheming
of God; withdrawal from Islam and the shari‘a, as conceived of by the Mahdj,
was deemed apostasy in deeds; and failure to emigrate to Mahdist territory was
deemed apostasy in omission on the same level as negligence in the applica-
tion of the shari‘a (docs. 69—72). This policy seems to have been motivated
by the desire to deter Muslims from joining forces with the Turco-Egyptian
administration and potential rebels in territories recently conquered by the
Mahdi.

The Mahdi extended his struggle against those who denied his mahdiship to
the domain of personal status. Thus he ruled that if a wife joined the Mahdiyya,
leaving her husband behind in a Turkish-Egyptian territory, she should not
be deemed disobedient, with all that this entails under the shari‘a (doc. 23).
Actually, her emigration to join the Mahdiyya created a situation of “difference
of religion,” which in itself is a shar? ground for dissolution of the marriage.
Indeed, in several cases the Mahdi ruled rescission ( faskf) on the grounds of
difference of religion on the basis of Q. 60:10, referring thereby to the historical
event of the Meccan women who converted to Islam and emigrated in order
to join the Prophet in Medina (docs. 37—38). The Mahdi ruled that marriage
contracts had neither shar legal nor financial effect in Turco-Egyptian terri-
tory, presumably because he deemed the spouses infidels (doc. 27). Similarly,
the Mahdi, prompted by political considerations, ruled that a killer residing in
the Mahdist state would not be punished retroactively for an offense he had
committed under Turkish rule—an offense that is classified in the shari‘a as
private law—if his repentance was accepted by the state, i.e., if he joined the
Mahdiyya (doc. 52). By the same token, the Mahdi ruled that intentional homi-
cide committed under Mahdist rule entailed compulsory retribution with no
option of forgiveness in an attempt to deter people from joining forces with
the Turco-Egyptian administration and potential rebels in recently conquered
territories (doc. 51).

2 Cf. Khalid, al-Fajr al kadhib, 21.
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In order to put an end to the widespread phenomenon among the warriors
of stealing from the booty, which was likely to cause damage to the military
effort against the Turks, the Mahdi ruled that such a crime entailed discre-
tionary punishments, excommunication and capital punishment, implying
thereby that stealing from booty was tantamount to apostasy and provided
legal justification for execution (docs. 58-59). In a case of a different kind, the
Mahdi forgave a highway robber who repented and acknowledged having com-
mitted a crime after being captured although Q. 5:34 provides that repentance
should take place before capture. The Mahdi seems to have used forgiveness as
a means for consolidating his position in the region (doc. 60).

The Mahdi ruled that a woman might participate in fighting in jihad for
the cause of God, using her hands and feet, provided she was physically capa-
ble and old enough not to attract men’s attention as an object of sexual desire
(doc. 78).

The Mahdi deprived a Christian dhimmi of his right to a safe-conduct
(aman) on the grounds that by staying behind in Turco-Egyptian territory—
until it was taken over by the Mahdi—he was regarded as cooperating with the
Mahdr’s enemies thus violating his obligations under the contract of aman and
placing himself on the same level with the harbis, unprotected non-Muslims.
Hence the Mahdi left him with the choice either to convert to Islam or be pro-
claimed harbi (doc. 81). Due to his lack of orientation in international affairs
the Mahdi was determined to apply Islamic international law as an instrument
for handling political disputes with Christian powers such as Great Britain.
Thus he offered General Gordon and his English soldiers a contract of aman,
with some land limitations pertaining to miri land, provided they surrendered
by agreement. Moreover, he invited them to embrace Islam and integrate into
the ranks of the Ansar (doc. 79).

The Mahdi’s legal methodology was also instrumental in promoting his
social agenda. Thus although the institution of slavery was part of his world-
view, he was concerned that slaves and concubines be treated kindly and con-
siderately by their masters; moreover, he extended the status of umm al-walad
to the effect that not only her children by her master but also children she gave
birth to afterward who were fathered by slaves be deemed manumitted even
in her master’s life (docs. 1—2). The Mahd1 improved the legal status of women
within the family. Thus he did not approve of marrying a woman against her will
(doc. 15); such a marriage entailed enforced khul® (doc. 30) or dissolution
effected by the gadr (tatlig) (doc. 32). Moreover, the Mahdi delegated to a
woman the power to marry off her daughter to anyone she wished provided the
daughter’s consent was obtained (doc. 16). He highly recommended maintain-
ing equality among free wives in polygamous marriages (doc. 21). He declared
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all kinds of repudiation by way of oath, including by implication suspended
repudiation, to be null and void (unless God’s name has been mentioned in
the oath) (doc. 46). Even when there was justification for a kAul‘ divorce, as
in the case of a disobedient wife, the Mahdi advised that the husband renounce
his financial rights (doc. 29). He further ruled that a khul‘ agreement should
not affect the wife’s right to mahr if she had immigrated to the Mahdist state
(doc. 28). The Mahdt’s aforementioned ruling, in reliance on Ibn ‘Abbas, that
khul® did not constitute repudiation in terms of legal consequences seems
to have been motivated by his desire to diminish the harsh consequences of
three divorces after which the divorcing husband might not legally restore
his divorced wife unless an intermediate marriage had taken place (doc. 31).
The Mahdi provided the wife with such generous grounds for judicial dissolu-
tion as non-provision of maintenance by an absent husband, the husband’s
absence in a non-Mahdist territory (which is a ground for takfir) and preju-
dice caused to the wife (docs. 33—36). These rulings may be regarded, from
the point of view of women, as extremely liberal reforms some of which were
introduced, through parliamentary legislation, only in the 20th century.3

The Mahdi acknowledged the right of a widow to waiting-period main-
tenance (without specifying the components of the term “maintenance”—
which traditionally consists of food, clothing and matrimonial dwelling) out
of the estate with no such preconditions as consummation of the marriage or
pregnancy. The Mahdi further ruled that the widow had right of inheritance
regardless of whether or not she remarried after the expiry of the waiting
period. This extremely generous and innovative reform contrasts with the nor-
mative basic view in some of the schools that once the owner of an estate dies
his property belongs to the legal heirs. The Mahdi perceived this right as a debt
to be defrayed before the division of the estate among the legal heirs (doc. 49).

Where the mother of a minor child was married to a third party, the Mahdi
recommended settling the issue of custody by mutual agreement between the
parents; in the absence of such an agreement, the child’s mother should be
given preference as to custody because of her “exceeding compassion” and
having regard to the welfare of the child (doc. 47), although the principle of
the welfare of the child is not recognized under orthodox Islamic law.

Besides the ritual nature of the alms tax as a means of personal purification
(tathir, tazkiya) of the soul, the Mahdi underlined the importance of the tax as
a state instrument for promoting social justice in terms of distribution of prop-
erty (“God collects it [the alms tax] from the rich among you and delivers it to
the poor among you”) though he did not change the basic concept according

3 Layish and Shaham, “Nikah”; Layish, “Talak.”
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to which the rate of zakat is inversely related to the effort expended in produc-
ing the growth from which the tax is due (the higher the effort the lower the
tax rate), a concept that is not compatible with the concept of progressive tax
(docs. 83-84).

The Mahdi introduced substantial reforms in land tenure. Thus he
announced a seven-year period of prescription, which is shorter than that of
the Ottoman period of prescription (doc. 7). He adopted the Ottoman land
category of miri (doc. 6), although on the doctrinal level he absolutely denied
the Ottomans’ right of legislation. He promoted a land reform: Everyone was
entitled to own a plot of land to be cultivated by himself to satisfy his needs;
land beyond this extent should be given to needy people. He condemned leas-
ing land for rent on the grounds that this might weaken the solidarity of the
believers as a social non-competitive unity aiming at equality between its indi-
viduals. This seems to imply that the Mahdi regarded leasing as exploitation
of the agricultural labor force and socially undesirable. If, however, the land-
owner was incapable of cultivating the plot by himself, he might lease it for
rent (gjar) or on the basis of a tenancy contract (muzara‘a), that is, in return for
a share of the crops (docs. 9—10). By the same token, the Mahdi did not permit
using a pledge as a device for circumventing prohibition on interest, but at the
same time he allowed the pledgee/creditor to deduct the expenses of manag-
ing the pledge from the profits (ghalla) of the pledge, while the residue of the
profits should be deducted from the loan (doc. 11).

Apart from social reforms, the Mahdi made a special effort to establish
himself as the custodian of public morality, in an attempt to maintain a
strict, uncompromisingly puritan way of life. Besides his concern to pro-
mote women’s legal rights, the Mahdi strove hard to maintain the normative
Islamic values pertaining to chastity. Seclusion of women was an essential
part of the Mahdi’s policy of public morality. Women exposing their faces to
men were liable to 27 lashes, and women speaking aloud in public—implying
thereby that a woman’s voice was indecent—were liable to a hundred lashes
(docs. 63—64).* Holt suggests that the Mahdi’s regulations pertaining to veiling
and segregation, and his prohibitions on excessive mahr and extravagant wed-
ding expenditure, should be assessed as measures to defend married women
and increase their safety.> Marriage to a woman promised to another, even if
consummated, entailed dissolution and discretionary punishment (doc. 13).
Likewise, a woman’s marriage to another man before formally establishing her

4 Cf. Holt, The Mahdist State, 130—31.
5 Ibid,, 131
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divorce from her former husband entailed separation and her restoration to
her former husband (doc. 26).

The Mahdi was very strict about crimes of illegal sexual intercourse. The
punishment corresponded to the severity of the circumstances: Those who
had experienced legitimate sexual relations in matrimony (ihsan) were liable
to capital punishment by stoning; virgins (bikr) were liable to lashes; and a
woman who entered into privacy (khalwa) with a stranger was liable to dis-
cretionary punishment (doc. 61). By the same token, a divorced woman who
married another man during her waiting period was liable to lapidation
(doc. 62). The Mahdi allowed women to participate in fighting for the cause
of God provided that no moralistic corruption was anticipated (doc. 78).
Kidnapping a married woman who had been left behind in Turco-Egyptian
territory in order to marry her, while the husband was expecting to reunite
with her in Mahdist territory, entailed imprisonment and lashes (doc. 65). The
Mahdji, as do most schools, deemed sodomy to be unlawful heterosexual inter-
course, entailing decapitation by sword, a punishment that might have gained
support by some Shafil and Hanbali jurists (doc. 66). The Mahdi made every
effort to uproot, by means of hadd and statutory punishments, the consump-
tion of wine (or any intoxicating liquor) and use of tobacco (doc. 68).

The Mahd’s version of the inspector of the market, “the governor (hakim)
of the market,” in his capacity as public prosecutor, was one of the main instru-
ments for enhancing public morality. Occasionally the Mahdi appointed arbi-
trators to assist him with consolidating the Mahdiyya and enhancing public
morality in light of “commanding right and forbidding wrong” (docs. 86-87).
One of his means to promote public morality was the circulation of a catalogue
of statutory punishments on moral offenses confirming or complementing
the hudud punishments; moreover, the punishments listed in the cata-
logue should be regarded for all practical purposes as statutory punishments
(doc. 88). Similarly, in order to bring tribal society within the orbit of norma-
tive Islam, the Mahd1 was determined to “eradicate non-normative and rep-
rehensible customs” (izalat al-bida‘wa’l-munkarat) incompatible with shari‘a
and the social order (doc. 89).6 The possibility that the Mahdi invalidated an
oath of haram or oath of continence whenever a term connoting repudiation
was not explicitly mentioned in the oath cannot be ruled out (docs. 44—46).

The Mahdi’s moralistic approach is also demonstrated in the domain
of testimony. Thus he ruled in one case that a witness whose good repu-
tation had been challenged because of some suspicion of bias should
swear by God that he had no interest in the case under review before being

6 Cf. Holt, The Mahdist State, 130—31. Cf. Mustafa, The Common Law, 39—40.
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admitted to testify in court, and that a false witness deserved harsh punish-
ment, such as decapitation, amputation of his hand or confiscation of his
property (doc. 90).

Undoubtedly, the Mahdi was engaged in intensive reformist and purist leg-
islation. However, there was no attempt on his part to introduce the reforms
systematically. Rather, he reacted to the daily pressures of a changing real-
ity; he proved himself to be a pragmatic legislator with no inhibitions about
adapting the shari‘a to his political, social and personal needs, occasionally
at a very high price from the point of view of traditional Islamic law. Quite
often, the Mahd’s legislation resulted in explicit deviations from the orthodox
sharia, or at least in what was incompatible with its spirit. Thus he imposed
criminal sanctions on excessive mahr, even though no maximal mahr is recog-
nized in Islamic law; or he expropriated part of the mahr in favor of the poor
or the warriors of jihad, even though mahr is the private property of the wife
(doc. 17). The Mahdi commended using such coercive measures as putting the
wife in a darkened cave or house to enforce obedience to her husband, rather
than resorting to the shar? sanction of depriving a recalcitrant wife of her
right to maintenance (doc. 24), or compelling a disobedient wife to renounce
her rights in divorce, ie., the deferred nuptial gift and—by implication—
the waiting-period maintenance though the Mahdi may at the same time
advise the husband to renounce his financial rights (docs. 25, 29). The Mahdi
married a fifth wife and reinstated his triply-divorced wife with no inter-
mediate marriage—in both cases in glaring contradiction of sharia though
with the Prophet’s alleged permission, available to the Mahdi alone, not to
others (docs. 20 and 42—43). In one case, the Mahdi ruled that the marriage
to a fifth wife, though deemed irregular under shari‘a, be allowed to remain
intact; instead, he instructed that one of the lawful wives was to be divorced
(doc. 18). A wife that had been left behind in a Turkish military camp while
her husband joined the Mahdist forces was deemed separated from her hus-
band, probably on the grounds of difference of religion (ikhtilaf al-din). The
Mahdi ruled, nevertheless, that she could be restored to her husband without
performing a new marriage contract, provided she had not completed a wait-
ing period of one menstruation (qur’); such a short period is not compatible
with the waiting period prescribed by Q. 2:228 (unless the Mahd1 was referring
to the waiting period of female slaves) (doc. 40). By the same token, the Mahdi
ruled that if the absent husband was one who stayed behind in Turkish terri-
tory, thus causing the dissolution of the marriage contract on the aforemen-
tioned grounds, the wife was not required to observe the waiting period (‘idda)
for her remarriage with the Ansar; rather, she was required to prove only that
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her womb was free from pregnancy (baraat arhamihinna), which may refer to
a waiting period of one menstruation (qur’) (doc. 33).

The Mahdi allocated the entire estate to a martyr’s widow as charity, regard-
less of other legal heirs and contrary to the doctrine of radd—the right of the
Quranic heirs to the residue of the estate in the absence of male agnatic heirs
(‘asaba)—the allocation being incompatible with the rules of inheritance pre-
scribed by the Quran and elaborated in the figh of the schools. The Mahdi
could have been inspired here by the circumstance (sabab) of the revelation of
the Qurianic verse—that is, the personal resort of the widow of Sa‘d b. al-Rabi
to the Prophet (doc. 48). Moreover, it is highly likely that the Mahdi did not
rule out the possibility of making a will in favor of parents and close relatives
as prescribed by Q. 2:180 and 240, regardless of these verses having been abro-
gated by Q. 4:1-12 and 176 (doc. 50).

As already noted, the Mahdr’s literal reading of Q. 5:38 regarding amputation
of a thief’s hand, demonstrates his ignoring altogether the preconditions for
effecting amputation, one of which is the minimal value of the stolen object
(nisab). On one occasion the Mahdi insisted on amputation of the thief’s hand
regardless of the value of the object stolen; he might have been inspired by
some Prophetic traditions (doc. 55). On another occasion, when three bulls
were stolen by a group of people, he ruled that since it was impossible to estab-
lish the identity of the indiviual personally responsible for the theft, no one
would be punished—referring by implication to amputation. He moreover
ruled that there was no collective punishment in Islam. Although three bulls
seem to constitute a nisab, the Mahdi did not refer to such questions as the
minimal value of the share of each partner or of the entire group in the stolen
cattle, both because he did not regard nisab as being of any relevance to theft
in the first place and because he did not recognize the concept of collective
theft (doc. 57). The Mahdi ruled that theft from booty entailed dissociation
from the community and capital punishment, probably on grounds of apos-
tasy (doc. 59); moreover, the witness to a theft who failed to report the crime
was liable to amputation of his hand as if he were a thief (doc. 56). We noted
earlier a case where the Mahdi forgave a highway robber although the repen-
tance and acknowledgment of having committed the crime took place after
rather than before being captured as required by Q. 5:34. The deviation from
the Quranic verse seems to have been prompted by a political consideration,
i.e,, to use the forgiveness as a means to cause the bandits to immigrate to the
Mahdist territory (doc. 60).

In an attempt to elevate the moralistic behavior of his followers, the Mahdi
added 20 lashes to the punishment of gadhf, a false accusation of unlawful



292 CONCLUSION

sexual intercourse traditionally entailing 8o lashes, thus fixing the punishment
at 100 lashes. Only when the Mahdi was assured that the Mahdiyya had con-
solidated itself in the country did he restore the original Qur'anic punishment,
which is 8o lashes (doc. 67).

The Mahdr’s interpretation of Q. 8:41 suggests some important deviations in
the division of booty among the recipients. Thus four-fifths of the booty was
to be equally apportioned among the warriors, without distinction between
rich and poor and regardless of the warriors’ professional status (doc. 76). On
another occasion the Mahdi ignored Q. 8:41, which traditionally regulated the
rules for the distribution of booty, and applied instead Q. 59:7, which enabled
him to exclude the warriors from entitlement to booty on the grounds that it
was not acquired by conquest (doc. 73).

Occasionally the Mahdi expanded the domain of public law at the expense
of private law out of political considerations. Homicide, which is traditionally
classified in the shari‘a as private law with a tendency to convert parts of it
from tortious to penal law, is a case in point. By ruling that intentional homi-
cide in the Mahdist state should entail compulsory retribution with no option
of forgiveness (doc. 51), the Mahdi took intentional homicide a step further
toward converting it into a crime entailing punishment. Compulsory retribu-
tion at the state’s initiative is, by its nature, punishment that is alien to private
law. The denial of the option of monetary compensation is not in line with the
spirit of Q. 5:45, which recommends forgiveness. We have noted the case where
the Mahdi sentenced a husband to hadd punishment for gadhf, followed by
execution for having killed a man whom the husband claimed had harassed
his wife sexually. The Mahdi ruled that the husband was not entitled to ben-
efit from the defense of killing a man in the very act of committing the crime
(flagrante delicto) and hence should be executed by way of retribution with-
out leaving the victim’s heirs the choice to settle the dispute by either retribu-
tion or blood money (doc. 67).

Zakat, alms tax, originally an obligatory tax, became in the course of time a
form of voluntary charity for the poor, thus converting its nature from public
law to private law. The Mahdi though acknowledging the ritual nature of the
alms tax underlined it as a state instrument for promoting social justice by
mean of state sanctions, thus reinstating its nature as public law (doc. 83).

The Mahdi’s legal experiment is unique also in the sense that it was car-
ried out outside the ulama”s control. In fact, it was meant in the first place to
deprive the ulama’, as a class, of their historic role as the exclusive authorita-
tive interpreters of the will of God. The elevation of the inspiration derived
from the Prophet and God to a source of law in circumstances where there is a
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lacuna in the textual sources of the Qur'an and the sunna, made the analogical
reasoning (giyas) and the consensus (jma‘) of the specialists in figh redun-
dant. As the Mahdi was a charismatic leader and a religious-legal authority,
his legal opinions, proclamations, decisions, warnings, etc. actually operated
as state mechanisms of legal accommodation. Since it was apparently impos-
sible to doubt the authenticity of ilham from the Prophet and God (unlike,
e.g., with regard to a hadith), ilham became a central vehicle in implement-
ing the MahdT’s policy. In actual reality, beyond the sphere of conviction or
faith, the Mahdr's decisions allegedly based on ilham were the product of
his legal discretion as applied in light of the raison d’Etat as he understood
it and occasionally in contravention of the textual sources of the Qur’an and
the sunna. In other words, the Mahdi’s decisions and rulings as embedded in
his proclamations and legal opinions were, for all practical purposes, acts of
human legislation.” An-Na‘im holds that the Mahdr’s decrees were the only
authoritative source for the interpretation of the Qur'an and the sunna.8 Al-Zaki
maintains that the MahdT’s legal opinions based on ijtihad (ara’ [i]jtihadiyya)
and interpretation of the textual sources in light of inspiration derived from
the Prophet were initiated “regardless of the fugaha”s views.”

It is doubtful whether the Mahdi’s legal methodology and its application
have left any substantial imprint on contemporary Islamic legal theory or posi-
tive law in modern Sudan, let alone the Muslim world as a whole. Al-Sadiq
al-Mahdi, a great-grandson of Muhammad Ahmad (the Mahdi), leader of the
Umma Party and Imam of the Ansar, is a prominent representative of neo-
Mahdism, one of the most powerful political and religious forces in modern
Sudan. Al-Sadiq suggests accommodating the sharia to present-day condi-
tions by means of ijtihad based on the classical theory of Islamic law as well
as on such auxiliary sources as maslaha and darura. Yet al-Sadiq’s ijtihad
is exercised by means of state codification and statutory legislation based on
eclecticism from Sunni and Shi‘i schools, subject to the review of a legislative
council of ‘ulama whose function it is to ensure that the product of statutory
ijtihad be compatible with the sharia.1°

Hasan al-Turabi, who led the Muslim Brothers since 1964, played a deci-
sive role in Ja‘far al-Numayri's legal experiment of reinstating the shari‘a.

7 Cf. Holt, “Mahdiyya,” 1251, col. ii-52, col. i. For a collection of the Mahdi’s legislation in all
domains of law, see Manshur Qawa'id al-Ahkam in al-Mufti, Nizam al-qad@’, 135—-37.
An-Na’im, Reformation, 126.

Al-Zaki, “al-Islam wa-hayatuna al-tashrTiyya,” 148.

10  Layish and Warburg, Sudan, 87-89.
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His legal methodology was inspired by a combination of traditional Islamic
legal theory and Western legal doctrines, a combination that can by no means
be reconciled with the Mahdr’s legal methodology. Thus in the event of alacuna
in Islamist statutes and in the Qur'an and the sunna, the Sudanese Judgments
(Basic Rules) Act, 1983 allows the civil judge (the shari‘a courts having been
abolished) to exercise jjtihad on the basis of legal sources and principles in
the following order: jma; giyas, maslaha, legal precedent (in the Sudanese
national courts), custom, and the English principles of natural justice, ‘justice,
equity and good conscience.!

It seems that the Mahd1’s legal experiment was doomed to failure from the
very beginning. The elaboration and implementation of a new legal methodol-
ogy based on the textual sources and the inspiration derived from the Prophet
and God, while ignoring altogether figh literature of the schools, had no chance
whatsoever to succeed without the cooperation of the ulama’; such coopera-
tion was indispensable for the legitimacy of the legal methodology. Yet the
‘ulama’ as a class denied Muhammad Ahmad’s pretension to be the Expected
Mahdi and Successor (khalifa) to the Prophet Muhammad. Moreover, they
disqualified him as a religious-legal authority capable of exercising jtihad. As
noted earlier, Abu Salim claimed that the Mahd1’s abolition of the schools was
prompted by his desire to reach a total consensus among the ulama’, a consen-
sus that would unite the entire community behind his mahdiship;'? Al-Sadiq
al-Mahdi held, however, that the Mahdi’s attempt to reach such a consensus
on the basis of his legal methodology failed completely, even among his own
tellow ulama’13

After the Mahdi passed away, the alleged link with the inspiration derived
from the Prophet and God, which was an operative source of law, was severed.
‘Abdallahi, his successor, was first and foremost concerned with the consolida-
tion of the Mahdist state and its transformation from a theocracy to a heredi-
tary monarchy. His nomination as Khalifat al-Siddiq implied that ‘Abdallahi
succeeded the Mahdi as Abt Bakr had succeeded the Prophet. ‘Abdallahi used
the rhetoric of the Mahdiyya to promote his own ambitions;* however, his
being illiterate deprived him of any chance whatsoever to replace the Mahdi

11 Ibid., 89—90, 286; Layish, “Hasan al-Turabi.”

12 See above, 27, fn. 6.

13 Al-Mahdji, al- Ugubat, 206.

14  Thus the ‘Proclamation of Hair’ contains a series of visions and mystical experiences of
‘Abdallahi; see Holt, The Mahdist State, 139. Cf. Searcy, The Sudanese Mahdist State, 149.
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as a religious authority.’® And finally, the defeat of the Mahdist state by the
English-Egyptian forces in the late nineteenth century severed the revivalist
movement from the basis of its political support, on the one hand, and exposed
Sudanese society to the material and ideological impact of the external world,
on the other.

15 Holt, The Mahdist State, 135, 205, 264—66. ‘Abdallahi pretended to preserve the legal leg-
acy of the Mahdi by applying his legal methodology in daily practice (see, e.g., above, 13,
fn. 43). Once the documents of Khalifa ‘Abdallahi are inspected (see above, Introduction,
4, fn. 4) it will be possible to accurately appraise the role of ‘Abdallahi in preserving the
Mahdr’s legal methodology and figh.






Bibliography*

A Documentary Sources!

Al-Athar al-kamila [Pl-Tmam al-Mahdi, ed. and annot. Muhammad Ibrahim Abi Salim.
7 vols. Khartoum: Dar Jami‘at al-Khartam li’l-Nashr, 1990—94.

Durham University Library: Files, SAD 97/5/1-6, 97/5/10-17(Vv); 97/5/84—85, 97/5/86—91.

Manshurat al-Imam al-Mahdt. Vol. 3: Al-Ahkam wa’l-adab. Khartoum: Idarat
al-Mahfuzat al-Markaziyya, Wizarat al-Dakhiliyya, 1964 [lithograph].

Manshurat al-Imam al-Mahd fi °l-hudid wa-ghayriha min al-ahkam. Photographic
reproduction from the original Arabic manuscript, dated 1881-1885. The School
of Oriental and African Studies, London, accession no. 101493 [File SG.L.VI1.416.2]
[lithograph].

Manshurat al-Mahdiyya, comp. and annot. Muhammad Ibrahim Aba Salim. Khartoum:
Matba‘at Jami‘at al-Khartam, 1969.

Muhammad Ahmad. Ratib al-Imam al-Mahdi. n.p., n.d. [lithograph].

B Secondary Sources

Al-Abbadi, al-Hasan b. Sa‘d b. Muhammad. Al-anwar al-saniyya al-mahiya li-zalam
al-munkirin ‘ala al-hadra al-mahdiyya. Omdurman, 1305/1887 [lithograph].

‘Abduh, Muhammad. Tafsir al-Quran al-hakim al-shahir bi-tafsir al-Manar, ed.
Muhammad Rashid Rida. Part 1v, 3rd ed. [Cairo:] Dar al-Manar, 1367H.

Abii Salim, Muhammad Ibrahim. Al-Alim al-mujahid al-Hasan Sa'd al-Abbadi. Safha
min khilaf al-ulama@ hawla al-mahdiyya wa-imara fi °l-Atabay [unpublished
manuscript].

. Al-Ard fi l-mahdiyya. Shubat Abhath al-Stdan. Kulliyyat al-Adab, Jami‘at

al-Khartam. Fasc. 5, June 1970. Khartoum: Matba‘at al-Tamaddun, 1970.

. Buhuth fi ta’rikh al-Sudan. Beirut: Dar al-Jil, 1412/1992.

. Al-Haraka al-fikriyya fi ’l-mahdiyya. 3rd ed. Khartoum: Matba‘at Jami‘at

al-Khartam, 1989.

* The listing includes the bibliography in Layish, “The Mahdr’s Legal Methodology”; idem, “The
Mahdr’s Safi Inspiration”; and idem, “Mechanism for Adapting the Sharia.”

1 For surveys of the Mahdi’s documents and writings, see Holt, The Mahdist State, 267-61;
O'Fahey, Arabic Literature of Africa, 304ff. For the Mahdr's documents classified according to
type and literary genre, see al-Athar al-kamila, 1, 5-44 (Abu Salinm'’s introduction). For a small
selection from the Mahdi’s documents arranged according to subject matter, see Layish,
Selection from the Mahdr’s Documents.



298 BIBLIOGRAPHY

, and Viker, Knut S. “The Man who Believed in the Mahdi.” Sudanic Africa. A
Journal of Historical Sources 2 (1991): 29—52.

Abu Shouk, Ahmed Ibrahim [Ahmad Ibrahim Aba Shiuk]. “A Bibliography of the
Mahdist State in the Sudan (1881-1898).” Sudanic Africa. A Journal of Historical
Sources 10 (1999): 133—68.

, and Bjorkelo, Anders, ed. and trans. The Public Treasury of the Muslims.
Monthly Budgets of the Mahdist State in the Sudan, 1897. Leiden: Brill, 1996.

Abu Shik, Ahmad Ibrahim. “Minhajiyyat al-tashr1‘ al-mahdaw1 fi’l-Sadan (1881-1885).”
Kitabat Sudaniyya 9. Markaz al-Dirasat al-Studaniyya, March 1999, 10—30. For English
trans., see Ahmed Ibrahim Abu Shouk. “The Legal Methodology of the Mahdist
Legislation in the Sudan, 1881-1885.” Dirasat Sudaniyya, Cairo.

Abun-Nasr, Jamil M. “Al-Tidjani.” E1? 10, 463—64.

. “Tidjaniyya.” E1% 10, 464—65.
. The Tijaniyya. A Sufi Order in the Modern World. Oxford: Oxford University
Press, 1965.

Aghnides, Nicolas Prodromou. Islamic Theories and Finance: With an Introduction to
Islamic Law and a Bibliography. New Jersey: Gorgias Press LLC, 2005 (a facsimile
reprint of the original edition published in New York, 1916).

Ahmad, Hasan Makki Muhammad. Al-Sayyid Ahmad b. Idris al-Fast (1837-1860).
Manhajuhu fi "l-da'wa wa-fikruhu al-siyast. Al-Markaz al-Islami al-Ifriqi bi'l-
Khartam. Shu‘bat al-Da‘wa. Usbu‘ al-Da‘wa al-Thani. Khartoum, 1407/1986.

‘Ali, Haydar Ibrahim. Azmat al-islam al-siyast. Al-Jabha al-islamiyya al-gawmiyya ft
-Sudan namudhajan. Markaz al-Dirasat al-Sudaniyya. 2nd ed. [Cairo]: al-Dar
al-Bayda’, 1991.

Anderson, ].N.D. Islamic Law in Africa. London: Frank Cass, 1970.

. “Homicide in Islamic Law.” Bulletin of the School of Oriental and African Studies
13 (1951): 811—28.

Anderson, Norman [J.N.D.]. Law Reform in the Muslim World. London: The Athlone
Press, 1976.

Badawi, M.A. Zaki. The Reformers of Egypt. London: Croom Helm, 1978.

Ben-Shemesh, Avraham. Land Laws in the State of Israel. Tel-Aviv: Masada, 1953
[Hebrew].

Bernard, M. “Idjma*” E? 3, 1023—26.

. “Kiyas.” EI? 5, 238—42.

Bjorkelo, Anders. Prelude to the Mahdiyya. Peasants and Traders in the Shendi Region,
1821-1885. Cambridge: Cambridge University Press, 1989.

Bjorkman, W. “Kafir” E1? 4, 407-9.

Brunschvig, Robert. “Abd.” Er? 1, 24—40.

Burton, John. “Naskh.” 12 7, 1009—12.

Cahen, Claude. “Bayt al-Mal.” E12 1, 1141—47.



BIBLIOGRAPHY 299

. “Dhimma.” Er? 2, 227-31.

. “Djizya,” EI? 2, 559—62.

, and Talbi, Mohamed. “Hisba.” EI2 3, 485-89.

Chehata, Chafik. “Faskh.” Er2 2, 836.

Chelhod, Joseph. “Hidjab.” 12 3, 359—61.

. “Kaffara.” Er2 4, 406—7.

Chittick, William C. The Sufi Path of Knowledge: Ibn al-Arabl’s Metaphysics of
Imagination. Albany N.v.: State University of New York Press, 1989.

. “Tasawwuf. 2. Ibn al-‘Arabi and after in the Arabic and Persian lands and

beyond.” EI? 10, 317—24.
Cook, M.A. Forbidding Wrong in Islam: An Introduction. Cambridge: Cambridge

University Press, 2003.

. “al-Nahy ‘an al-munkar.” 12, Suppl., 644—46.
Coulson, Noel J. A History of Islamic Law. Edinburgh: Edinburgh University Press, 1964.
. Succession in the Muslim Family. Cambridge: Cambridge University Press, 1971.

Donaldson, W)J. Sharecropping in the Yemen. Study in Islamic Theory, Custom and
Pragmatism. Leiden: Brill, 2000.

Ed. “Rukn,” EI% 8, 539.

Evans-Pritchard. E.E. The Sanusi of Cyrenaica. Oxford: Clarendon Press, 1949.

Friedmann, Yohanan. Tolerance and Coercion in Islam. Interfaith Relations in the Muslim
Tradition. Cambridge: Cambridge University Press, 2003.

Al-Ghazzi, Shakir. “Risala fi butlan da‘wat Muhammad Ahmad al-Mahdi” In Abu
Salim, al-Haraka al-fikriyya, 57-59.

Gibb, H.A.R. Modern Trends in Islam. New York: Octagon Books, 1972.

Goldziher, Ignaz. Muslim Studies, ed. S.M. Stern; trans. C.R. Barber and S.M. Stern.
Vol. 2. London: Allen & Unwin, 1967-71.

Hallaq, Wael B. “Groundwork of the Moral Law: A New Look at the Quran and the
Genesis of Shari'a.” Islamic Law and Society 16 (2009): 239—79.

. A History of Islamic Legal Theories. An Introduction to Sunni usul al-figh.

Cambridge: Cambridge University Press, 1997.
. The Origins and Evolution of Islamic Law. Cambridge: Cambridge University

Press, 2005
. Shart‘a: Theory, Practice, Transformations. Cambridge: Cambridge University

Press, 2009.

Hava, J.G. Al-Far@id al-durriyya fi *l-lughatayn al-‘arabiyya wa’l-inkliziyya. Beirut:
Catholic Press, 1951.

Heffening, W. “Sarika.” E1? 9, 62—63.

Hofheinz, Albrecht. “Internalising Islam. Shaykh Muhammad Majdhab, Scriptural
Islam, and Local Context in the Early Nineteenth-Century Sudan.” Ph.D. Thesis.
University of Bergen, 1996.



300 BIBLIOGRAPHY

. “Al-Madjadhib.” 12, Suppl., 555-56.

———. “Transcending the Madhhab—in Practice: The Case of the Sudanese
Shaykh Muhammad Majdhtb (1795/6-1831).” Islamic Law and Society 10 (2003):
229—48.

Holt, Peter M. The Mahdist State in the Sudan, 1881-1898. A Study of Its Origins,
Development, and Overthrow. 2nd ed. London: Oxford University Press, 1970.

——— “Al-Mahdiyya,” EI? 5, 1247-53.

——— “The Sudanese Mahdia and the Outside World: 1881-9.” Bulletin of the School of
Oriental and African Studies 21 (1958): 276—9o.

. “A Sudanese Saint: Ahmad al-Tayyib b. al-Bashir (1155-1239/1742—1824).” In

Threefold Wisdom—Islam, the Arab World and Africa. Papers in Honour of Ivan

Hrbek, ed. Rudolf Vesely. Prague: Oriental Institute, 1993, 107-15.

, and Daly, M.W. The History of the Sudan from the Coming of Islam to the Present
Day. 3rd ed. Boulder, Colorado: Westview Press, 1979.

Hopkins, J.F.P. “Ibn Tamart.” E1? 3, 958—60.

Hourani, Albert. Arabic Thought in the Liberal Age, 1798-1939. Oxford: Oxford University
Press, 1967.

Hunwick, J.O. “Takfir,” £1% 10, 122.

Ibn ‘Asim al-Maliki al-Gharnati, [Aba Bakr Muhammad b. Muhammad]. Al-A¢imiyya
ou Tuhfat al-h'ukkam fi nukat al-‘uqoud wa’l ah’kam [Tuhfat al-hukkam fi nukat
al-‘uqud wa’l-ahkam]: “Le Présent fait aux juges touchant les points délicats des

contrats et des jugements,” ed., trans., and annot. Léon Bercher. Alger: Institut
d’Etudes Orientales, Faculté des lettres, Université d’Alger, 1958.

Ibn Idris, Ahmad. Al-1qd al-nafis fi nuzum jawdahir al-tadris. [Cairo]: Al-Matba‘a
al-Kubra al-Amiriyya bi-Bulaq Misr, 1315/1897.

. Risalat al-radd ‘ala ahl al-ra’y bi'l-sawab li-muwafaqat al-sunna wa’l-kitab. For
English trans. and annot., see below, Radtke et al. The Exoteric, 4780, 95-130.

Ibrahim, ‘Abdallah ‘Ali. Al-Sira‘ bayna al-Mahdi wa’l-‘ulama’. 2nd ed. Cairo: Dar Nabar
I’l-Tiba‘a, 1994.

Ibrahim, Muhammad al-Makki. Al-Fikr al-sudant wa-usuluhu wa-tatawwuruhu. 2nd ed.
Khartoum: Matba‘at Jami‘at al-Khartam, 1989.

Ibrahim, Yahya Muhmmad. Madrasat Ahmad b. Idris al-maghribi wa-atharuha ft
'-Sudan. Beirut: Dar al-J1l, 1413/1993.

. Ta’rikh al-talim al-dini fi ’[-Sudan. Beirut: Dar al-J1l, 1407/1987.

‘laysh, Abt ‘Abd Allah Muhammad b. Ahmad. Fath al-‘alt al-malik fi l-fatwa ‘ala madh-
hab al-Tmam Malik. 2 vols. Cairo: Dar al-Fikr, n.d.

Izzi Dien, MLY. “Shuf‘a,” E12 9, 494-95.

. “Ta‘ziy,” EI? 10, 406
Johansen, Baber. Contingency in Sacred Law. Legal and Ethical Norms in the Muslim
Figh. Leiden: Brill, 1999.



BIBLIOGRAPHY 301

Karrar, Ali Salih. The Sufi Brotherhoods in the Sudan. London: Hurst, 1992.

Al-Kasani, Aba Bakr b. Mas‘td. Bada’i‘ al-san@’i‘ fi tartib al-shara’i’, ed. ‘Al Muhammad
Mu‘awwad et al. 10 vols. Beirut: Dar al-Kutub al-‘Tlmiyya, 1418/1997.

Khadduri, Majid. “Sulh.” E12 3, 845—46.

——— War and Peace in the Law of Islam. Baltimore: The John Hopkins Press, 1955.

Khalid, Mansuar. Al-Fajr al-kadhib. Numayri wa-tahrif al-sharta. Beirut: Dar al-Hilal,
1986.

Kister, M.J. “The Struggle against Musaylima and the Conquest of Yamama.” Jeruslam
Studies in Arabic and Islam 27 (2002): 1-56.

Knysh, Alexander D. Abwl-Qasim al-Qushayri. Al-Qushayri’s Epistle on Sufism.
Al-Risala al-Qushayriyya fi ‘ilm al-tasawwuf, trans. Reading, U.K.: Garnet Pub.,
2007.

Al-Kurdufani, Isma‘il ‘Abd al-Qadir. Kitab sa‘adat al-mustahdi bi-sirat al-Imam
al-Mahdr. Omdurman: Lithographic Printing Press, 1887, ed. Muhammad Ibrahim
Abu Salim. 2nd ed. Khartoum: Al-Dar al-Sadaniyya li’l-Kutub in association with
Beirut: Dar al-Jil, 1972. For English trans. and annot., see below Shaked, The Life of
the Sudanese Mahdli.

Landau-Tasseron, Ella. “Leadership and Allegiance in the Society of the Muslim
Brothers.” Research Monographs on the Muslim World. Series No. 2, Paper No. 5.
Washington: Hudson Institute, January 2o11.

. “Non-Combatants—Views in Islamic Law.” Studies in Ancient Islam. Lectures
in Honor of Meir J. Kister on the Occasion of his goth Birthday. Jerusalem: The Israel
National Academy of Sciences, 2003—4, 1-44 [Hebrew].

. “The Religious Foundations of Political Allegiances: Bay‘a in Pre-Modern
Islam.” Research Monographs on the Muslim World. Series No. 2, Paper No. 4.
Washington: Hudson Institute, May 2010.

Lane, EW. Arabic-English Lexicon. Rev. format, 8 vols. in 2 vols. + Suppl. Cambridge:
The Islamic Texts Society, 1984.

. The Manners and Customs of the Modern Egyptians. London and New York:

Everyman’s Library, 1966.
Layish, Aharon. “Adaptation of a Jurists’ Law to Modern Times in an Alien Environment:
The Sharia in Israel.” Die Welt des Islams, 46.2 (2006): 168—222.
. “The Contribution of the Modernists to the Secularization of Islamic Law.”
Middle Eastern Studies 14 (1978): 263—77.
. Divorce in the Libyan Family. A Study Based on the Sijills of the Shari‘a Courts of
Ajdabiya and Kufra. New York: New York University Press & Jerusalem: The Magnes
Press, 1991.
. “Hasan al-Turabi (1932-).” In Islamic Legal Thought: A Compendium of Muslim
Jurists, ed. Oussama Arabi, David S. Powers, and Susan A. Spectorsky. Leiden: Brill,

2013, 513—32.




302 BIBLIOGRAPHY

——— “Islamic Law in the Modern World: Nationalization, Islamization,
Reinstatement.” Islamic Law and Society 21 (2014): 276—-307.
(with the assistance of Musa Shawarbah). Legal Documents from the Judean

Desert. The Impact of the Sharia on Bedouin Tribal Customary Law. Leiden: Brill,
2011

———. “The Legal Methodology of the Mahdi in the Sudan, 1881-1885: Issues in
Marriage and Divorce.” Sudanic Africa. A Journal of Historical Sources 8 (1997):
37—66.

. “The Mahdr's Legal Methodology and Its Application in the Sudan. A Selection

from the Mahdt’s Documents (1881-1885). Jerusalem: Academon, 1996.

. “The Mahdi’s Legal Methodology as a Mechanism for Adapting the Sharia in

the Sudan to Political and Social Purposes.” Mahdisme et millénanrisme en Islam, éd.

Mercedes Garcia-Arenal. Revue des Mondes Musulmans et de la Méditerranée. Série

Histoire 91-92-93-94 (2000): 221—38.

. Marriage, Divorce and Succession in the Druze Family. A Study Based on
Decisions of Druze Arbitrators and Religious Courts in Israel and the Golan Heights.
Leiden: EJ. Brill, 1982.

.“Saudi Arabian Legal Reform as a Mechanism to Moderate Wahhabi Doctrine.”

Journal of the American Oriental Society 107 (1987): 279—92.

. Shart‘a and Custom in Libyan Tribal Society. An Annotated Translation of
Decisions from the Sharia Courts of Ajdabiya and Kufra. Leiden: Brill, 2005.

. “Sharta and Tribal Custom in Libya: Was Tajdida Married to Two Husbands?”
Archiv Orientdlni 63 (1995): 488-503.

. “The Sudanese Mahdr’s Legal Methodology and Its Safi Inspiration.” Classical

and South Asian Islam: Essays in Honour of Yohanan Friedmann. Jerusalem Studies in

Arabic and Islam 33 (2007): 279—308.

. “Talak.” Er? 10, 155-57.

——— Women and Islamic Law in a Non-Muslim State. A Study Based on the Decisions
of the Shari'a Courts in Israel. New York: John Wiley & Sons and Jerusalem: Israel
Universities Press, 1975, 2006.

, and Shaham, Ron. “Nikah. 11. 1. The Arab, Persian and Turkish Lands of the

Middle East.” E1% 8, 29—32.

, and Warburg, Gabriel R. The Reinstatement of Islamic Law in Sudan under

Numayri: An Evaluation of a Legal Experiment in the Light of Its Historical Context,
Methodology, and Repercussions. Leiden: Brill, 2002.

Lazarus-Yafeh, Hava. Studies in Ghazzalt. Jerusalem: The Magnes Press, 1975.

Levtzion, Nehemia. “The Role of Shari'a-Oriented Sufi Turug in the Reform Movements
of the 18th and 19th Centuries.” In Nehemia Levtzion. Islam in Africa and the Middle
East: Studies on Conversion and Renewal, ed. Michel Abitbol and Amos Nadan.
Variorum. Aldershot, Hampshire: Ashgate, 2007, ch. xv, 1-31.



BIBLIOGRAPHY 303

, and Voll, John O., eds. Eighteenth-Century Renewal and Reform in Islam.
Syracuse, N.Y.: Syracuse University Press, 1987.

, and Weigert, Gideon. “Religious Reform in Eighteenth-Century Morocco.”
Jerusalem Studies in Arabic and Islam 19 (1995): 173-97.

Levy-Rubin, Milka. Non-Muslims in the Early Islamic Empire. From Surrender to
Coexistence. Cambridge: Cambridge University Press, 2011.

Libson, Gideon. “On the Development of Custom as a Source of Law in Islamic Law:
Al-ruja‘u ila al-‘urfi ahadu al-gawa‘idi al-khamsi allati yatabanna ‘alayha al-fighu”
Islamic Law and Society 4 (1997): 131-55.

. Jewish and Islamic Law. A Comparative Study of Custom during the Geonic
Period. Cambridge, MA.: Harvard University Press, 2003.

——. “Urf. 1. The Status of Custom in Islamic Law.” E1? 10, 887—88.

Linant de Bellefonds, Y. “Istibra’.” E12 4, 252—54.

Lokkegaard, F. “Fay’.” EI? 2, 869—70.

. “Ghanima.” EI? 2, 1005-6.

Macdonald, D.B. “Hadra.” EI? 3, 51.

. “Ilham.” EI? 3, 1119—20.

Al-Mahdi, al-Sadiq. “Mustaqgbal al-islam fi 'l-Sadan.” In al-Islam fi ’l-Sadan. Buhuth
mukhtara min al-mwtamar al-awwal li-Jama‘at al-Fikr wa’'l-Thagafa al-Islamiyya,
November 27-30, 1982, ed. Muddathir ‘Abd al-Rahim and al-Tayyib Zayn al-Abidin.
Khartoum: Dar al-Asala li’l-Sahafa wa’l-Nashr wa’l-Intaj al-Ilami, 1408/1987,
375425,

. Al-Uqubat al-shariyya wa-mawqifuha min al-nizam al-ijtima ‘7 al-islami. Cairo:

Al-Zahra’ 1i’l-Ilam al-‘Arabi, 1407/1987.

. Yasalinaka ‘an al-mahdiyya. Beirut: Dar al-Qadaya & Cairo: Matabi‘ al-Ahram
al-Tijariyya, 1975.

Mahmud, ‘Abd al-Qadir. Al-Fikr al-saft fi °l-Sudan. Masadiruhu wa-tayyaratuhu
wa-alwanuhu. Cairo: Dar al-Fikr al-‘Arabi, 1968—69.

Mahmud, Mahjab al-Tijani. Al-Tqab wa-mu‘amalat al-janihin fi dawlat al-mahdiyya
(1885-1898). Bahth ijtimat ta’rikhi. 1980 (unpublished manuscript).

Malik, Muhammad Mahjab. Al-Mugawama al-dakhiliyya li-harakat al-mahdiyya
(1881-1898). Beirut: Dar al-Jil, 1987.

Al-Marghinani, ‘Ali b. Ab1 Bakr. Al-Hidaya. Sharh Bidayat al-mubtadi, ed. Muhammad
Muhammad Tamir and Hafiz ‘Ashir Hafiz. 4 vols. Cairo: Dar al Salam, 1420/2000.
Massignon, L.-[B. Radtke]. “Tasawwuf. 1. Early Development in the Arabic and Persian

Lands.” EI% 10, 313-17.

Masud, Muhammad Khaled, Messick, Brinkley and Powers, David S. “Muftis, Fatwas,
and Legal Interpretation.” In Islamic Legal Interpretation. Muftis and Their Fatwas,
ed. Muhammad Khaled Masud, Brinkley Messick and David S. Powers. Cambridge,
Mass.: Harvard University Press, 1996, 3—32.



304 BIBLIOGRAPHY

Mejelle or Mejellet al-Ahkam al-Adliyya (Collection of the Legal Rules), trans. and annot.
Gad Frumkin. 3rd ed. Jerusalem: ‘Azriel, 1952 [Hebrew].

Al-Muft1, Husayn Sayyid Ahmad. Tatawwur nizam al-qada’ fi *-Sudan. Vol. 1. Khartoum:
Matba‘at Misr, 1378/1959.

Al-Munjid fi°l-lugha wa’l-a‘lam. 22nd ed. Beirut: Dar al-Mashrigq, 1975.

Mustafa, Zaki. The Common Law in the Sudan. An Account of Justice, Equity, and Good
Conscience.’ Oxford: Clarendon Press, 1971.

An-Na‘im, Abdullahi Ahmed. Toward an Islamic Reformation. Syracuse: Syracuse
University Press, 1990.

Al-Nur, Mohammed Ibrahim. “The Role of the Native Courts in the Administration of
Justice in the Sudan.” In The Condominium Remembered. Proceedings of the Durham
Sudan Historical Records Conference, 1982. 1: The Making of the Sudanese State, ed.
Deborah Lavin. Durham: University of Durham, 1991, 78—-85.

Nar al-Daim, ‘Abd al-Mahmud. Azahir al-riyad fi managqib al-‘arif bi-llah ta‘ala
al-ustadh al-shaykh Ahmad al-Tayyib, ed. Muhammad al-Hadi Qarib Allah and Taha
Muhammad al-Mubarak. Khartoum: Matba‘at Misr, 1954.

Obeid, Amani. “The History of the Sammaniyya Tariga” M.Sc. Thesis, University of
Khartoum, 1993[?].

O’Fahey, R.S. (with the assistance of Muhammad Ibrahim Abu Salim, Albrecht
Hotheinz, Yahya Muhammad Ibrahim, Bernd Radtke and Knut S. Viker). Arabic
Literature of Africa, Vol. 1: The Writings of Eastern Sudanic Africa to c. 1900. Leiden:
E.J. Brill, 1994.

. Enigmatic Saint. Ahmad Ibn Idris and the Idrist Tradition. London: Hurst,

1990.

. “The Office of Qadi in Dar Far: Preliminary Inquiry.” Bulletin of the School of

Oriental and African Studies 40 (1977): 110—24.

. “Sufism in Suspense: The Sudanese Mahdi and the Sufis.” In Islamic Mysticism
Contested. Thirteen Centuries of Controversies and Polemics, ed. F. De Jong and
B. Radtke. Leiden: Brill, 1999, 267—82.

. “Tarika. 3. In Northeastern and Eastern Africa.” E12 10, 248—50.

, and Karrar, Ali Salih. “The Enigmatic Imam: the Influence of Ahmad Ibn Idris”
International Journal of Middle East Studies 19 (1987): 205—20.

, and Radtke, Bernd. “Neo-Sufism Reconsidered.” Der Islam 70 (1993):
52—87.

Opwis, Felicitas. “Maslaha in Contemporary Islamic Legal Theory.” Islamic Law and
Society 12 (2005): 182—223.

Peters, Rudolph. Crime and Punishment in Islamic Law. Theory and Practice from the
Sixteenth to the Twenty-first Century. Cambridge: Cambridge University Press, 2005.

. “Idjtihad and Tagqlid in 18th and 19th Century Islam.” Die Welt des Islams 20

(1980): 132—4s5.




BIBLIOGRAPHY 305

. Islam and Colonialism. The Doctrine of Jihad in the Modern History. The Hague:
Mouton Publishers, 1979.

. “Islam and the Legitimation of Power: The Mahdi-Revolt in the Sudan.” In
Deutscher Orientalistentag 21 (Berlin, Mérz 1980): Ausgewahlte Vortrége. Hrsg. von

F. Steppat. Wiesbaden, 1983 (zDMG, Suppl,, v), 409—20.

———. “Islamic Family Law.” A Handbook of Islamic Law and Its Contemporary
Application, 1995 (unpublished manuscript).

——— “Law of Succession.” A Handbook of Islamic Law and Its Contemporary
Application, 1995 (unpublished manuscript).

. “Shahid.” Er? 9, 207-8.

. “Sharecropping in the Dakhla Oasis: Shari‘a and Customary Law in Ottoman

Egypt.” In The Law Applied: Contextualizing the Islamic Shari‘a. A Volume in Honor
of Frank E. Vogel, ed. P. Bearman, W. Heinrichs and B.G. Weiss. London: L.B. Tauris,
2008, 79—91.

. “Wasiyya.” EF? 11, 171-72.

Pickthall, Mohammed Marmaduke. The Meaning of the Glorious Koran, trans. and
annot. New York: The New American Library, 1953.

Powers, D.S. Law, Society, and Culture in the Maghrib, 1300-1500. Cambridge: Cambridge
University Press, 2002.

. Studies in Quran and Hadith. Berkeley and Los Angeles: University of
California Press, 1986.

Al-Qaddal, Muhammad Sa‘id. Al-Imam al-Mahdi. Muhammad Ahmad b. Abd Allah,
1844-1885. Beirut: Dar al-Jil, 1412/1992.

. “Al-Ru’ya al-thawriyya fi fikr al-Mahdi” In Dirdsat fi ta’rikh al-mahdiyya,
ed. ‘Umar ‘Abd al-Raziq al-Naqar. Vol. 1: Al-Buhuth allati quddimat [Pl-Mwtamar
al—i‘ilamiyya li-Ta’rikh al-Mahdiyya, 29 November—2 December 1981. Khartoum, 1982,
74-97.

al-Qurtubi, Muhammad b. Ahmad al-Ansari. Al-Jami‘ li-ahkam al-Qurian. 10 vols.
Beirut: Dar al-Fikr, 1995.

Radtke, Bernd. “Ibriziana: Themes and Sources of a Seminal Sufi Work” Sudanic Africa.

A Journal of Historical Sources 7 (1996 ): 113—58.

. “Ijtihad and Neo-Sufism.” Asiatische Studien 48 (1994): 909—21.

. “Between Projection and Suppression. Some Considerations concerning the
Study of Sufism.” In Shi‘a Islam, Sect and Sufism: Historical Dimensions, Religious
Practice and Methodological Considerations, ed. Frederick de Jong. Utrecht: M.Th.
Moutsma Stichting, 1992, 70—-82.

. “Studies on the Sources of the Kitab Rimah Hizb al-Rahim of al Hajj ‘Umar.
Sudanic Africa. A Journal of Historical Sources 6 (1995): 73-113.

. “Sufism in the 18th Century. An Attempt at a Provisional Appraisal.” Die Welt
des Islams 36.3 (1996 ): 326—64.



306 BIBLIOGRAPHY

——. “Wali” B2 11, 109—12.

. O'Fahey, R.S. and O’Kane, John. “Two Sufi Treatises of Ahmad ibn Idris.” Oriens

35 (1996):143-78.

. O'Kane, John, Viker, Knut S. and O’Fahey, R.S. The Exoteric Ahmad Ibn Idris.
A Sufi’s Critique of the Madhahib and the Wahhabis. Four Arabic Texts with Trans-
lation and Commentary. Leiden: Brill, 2000.

al-Rashid, Khalaf Allah. “Al-Islam wa-hayatuna al-qad@’iyya.” In al-Islam fi ’l-Sadan.

Buhuth mukhtara min al-mwtamar al-awwal li-Jama‘at al-Fikr wa'l-Thaqafa

al-Islamiyya, November 27-30, 1982, ed. Muddathir ‘Abd al-Rahim and al-Tayyib
Zayn al-Abidin. Khartoum: Dar al-Asala 17’l-Sahafa wa’l-Nashr wa’l-Intaj al-I1ami,
1408/1987,137-45.

Reiter, Y. “All of Palestine is Holy Muslim Wagqf’: A Myth and its Roots.” In Law, Custom,
and Statute in the Muslim World. Studies in Honor of Aharon Layish, ed. Ron Shaham.
Leiden: Brill, 2007, 173—97.

Rippin, Andrew. “Devil.” Encylopaedia of the Qur'an. Vol. 1. Leiden: Brill, 2001

. “Shaytan, 2. In the Kur’an and Islamic Lore.” E7? 9, 408—9.

Riyad, Henrl. Mijaz ta’rikh al-sulta al-tashriiyya fi 'l-siidan. Beirut: Dar al-Thaqafa &
Khartoum: Maktabat al-Nahda, 1967.

Robson, J. “Al-Djarh wa’l-Ta'dil.” E? 2, 462.

. “Hadith.” Er? 2, 23—28.

Rubin, Uri. The Quran, trans. and annot. Tel Aviv: Tel Aviv University Press and MAPA

Publishers, 2005 [Hebrew].
Sale, George. The Koran, trans. and annot. London: Frederick Warne, n.d.
Al-Samarqandi, ‘Ala’ al-Din [Muhammad b. Ahmad]. Tuhfat al-fugaha’. 3 vols. Beirut:
Dar al-Kutub al-Tlmiyya, 1414/1993.
Schacht, Joseph. “Ahl al-hadith.” E1' 1, 258-59.
. “Aman.” E1%1, 429-30.

———. “Ikrima.” EI% 3, 1081-82.

———. An Introduction to Islamic Law. London: Oxford University Press, 1964.

—— “Rahn. EI2 8, 400.

—— “Taklid.” EI' 8, 630—31.

——. “Umm al-Walad.” 2 10, 857-59.

———, and MacDonald, D.B. “Idjtihad.” EF? 3, 1026—27.

Searcy, Kim. The Sudanese Mahdist State. Ceremony and Symbols of Authority:
1882-1898. Leiden: Brill, 2010.

Shaham, Ron. “Bayt al-ta‘a.” E13,166—69.

Shaked, Haim. The Life of the Sudanese Mahdi. A Historical Study of Kitab sa‘adat
al-mustahdt bi-sirat al-Imam al-Mahdi by Isma‘l b. ‘Abd al-Qadir. New Brunswick,
N.J.: Transaction Books, 1978.



BIBLIOGRAPHY 307

Shalabi, Muhammad Mustafa. Ahkam al-usra fi l-islam. Dirdsa mugarana bayna figh
al-madhahib al-sunniyya wa’l-madhhab al-jafart wa’l-ganan. Beirut: Dar al-Nahda
al-‘Arabiyya, 1393/1973.

Shinar, Pessah. “Traditional and Reformist Mawlid Celebrations in the Maghrib.” In
Studies in Memory of Gaston Wiet, ed. Myriam Rosen-Ayalon. Jerusalem: Institute
of Asian and African Studies, Hebrew University, 1977, 371—413. Reprinted in Pessah
Shinar, Modern Islam in the Maghreb. Jerusalem: Max Schloessinger Memorial
Foundation, Hebrew University, 2004, ch. v.

Shuqayr, Na“tm. Ta’rikh al-Sudan, ed. Muhammad Ibrahim Abu Salim. Beirut: Dar
al-Jil, 2006.

Smith, Wilfred Cantwell. Islam in Modern History. New York: Mentor Books, 1963.

Stern, Eliyahu. “On the Authenticity of the Mystical Treatise: Tartib al-sulitk Ascribed

to al-Qushayri.” Studia Islamica (new series) 3 (2012): 83-118.

. “On Mystical Vision and the Protection from Sin in al-QushayrT’s Writings.”
In Conversion, Sufism, Revival and Reform in Islam. Essays in Memory of Nehemia
Levtzion, ed. Aharon Layish, Reuven Amitai, Haggai Erlich, Yekutiel Gershoni,
Itzchak Weismann. Tel Aviv: Hakibbutz Hameuchad, 2012, 134—77 [Hebrew].

———. “Protection from Sin in al-Qushayri’s Thought.” Ph.D. thesis. The Hebrew
University of Jerusalem, 2010 [Hebrew].

Stewart, Frank H. “Tha’r” Er? 10, 442—43.

Sulayman, Muhammad. Dawr al-azhar fi ’l-Sidan. [Cairo]: Al-Hay’a al-Misriyya
al-Amma I’]-Kitab, 1985,

Sviri, Sara. “Apprehension has Many Faces: Istinbat—Sufl Interpretation and Mystic
Insight.” In Davar Davur ‘al Ofanav: Studies in Medieval Exegesis on the Bible and the
Quran in Honor of Haggai Ben-Shammai, ed. Moshe Bar-Asher et al. Jerusalem: Yad
Ben Zvi and the Hebrew University, 2006—7 [Hebrew].

. The Sufis: An Anthology. Tel Aviv: Tel Aviv University Press & MAPA Publishers,
2008 [Hebrew].

———. “Sufism: Reconsidering Terms, Definitions, and Processes in the Formative

Period of Islamic Mysticism.” In Les Maitres soufis et leurs disciples iii®~v® siécles
de Uhégire (ixe-xi® s). Enseignement, formation et transmission, ed. Geneviéve
Gobillot et Jean-Jacques Thibon. Beirut: Institut Francais du Proche-Orient, 2012,
17-34.

al-Tabarl, Muhammad b. Jarir. Jami‘al-bayan ‘an ta’wil ayat al-Qur'an. 30 vols. in 12 vols.
Cairo: Mustafa al-Babi al-Halabi, 1954-1968.

Trimingham, J.S. Islam in the Sudan. London: Frank Cass, 1965.

. The Sufi Orders in Islam: Oxford: Oxford University Press, 1971.

Tsafrir, Nurit. “Aba Jafar al-Tahawi (d. 321/933).” In Islamic Legal Thought:

A Compendium of Muslim Jurists, ed. Oussama Arabi, David S. Powers, and Susan A.

Spectorsky. Leiden: Brill, 2013, 123—45.



308 BIBLIOGRAPHY

Turki, Abdel-Magid. “Al-Zahiriyya.” EI? 11, 394—96.

GH

Tyan, Emile. “Bay‘a. EI? 1, 1113—14.

. “Djihad.” E? 2, 538—40.

Veccia Vaglieri, L. “Abd Allah b. al-‘Abbas.” E12 1, 40—41.

Viker, Knut S. “Jihad, ilm and tasawwuf—Two Justifications of Action from the Idrisi
Tradition.” Studia Islamica 90 (2000): 153—76.

———. “Opening the Maliki School: Muhammad b. ‘Ali Al-Sanusi’s Views on the
Madhhab.” The Journal of the Libyan Studies 1 (2000): 5-17.

. “The Shaykh as Mujtahid: A Sufi Conception of Ijtihad?” In El Sufismo y las nor-

mas del Islam. Papers presented at the 1v International Conference on Islamic Legal

Studies, Law and Sufism (Murcia, 7-10 May 2003), ed. Alfonso Carmona. Murcia:
Editora Regional de Murcia, 2006, 351-75.

. Sufi and Scholar on the Desert Edge: Muhammad b. Ali al-Sanisi and his
Brotherhood. London: Hurst, 1995.

Vogel, Frank E. Islamic Law and Legal System: Studies of Saudi Arabia. Leiden: Brill,
2000.

Voll, John O. “Hadith Scholars and Tariqahs: An Ulama Group in the 18th Century
Haramayn and their Impact in the Islamic World.” Journal of Asian and African
Studies 15.3—4 (1980): 264—73.

———. “Linking Groups in the Networks of Eighteenth-Centuries Scholars. The
Mizjaji Family in Yemen.” In Levtzion and Voll, Eighteenth-Century Renewal and
Reform, 69—92.

———. “The Sudanese Mahdi: Frontier Fundamentalist.” International journal of
Middle East Studies 10.2 (1979): 145-66.

Wakin, Jeanette A. “Islamic Law.” Dictionary of the Middle Ages, ed. Joseph R. Strayer.
New York: American Council of Learned Societies, 1986, 485-89.

Warburg, Gabriel R. “Mahdism and Islamism in the Sudan.” International Journal of
Middle East Studies 27 (1995): 219—36.

. “From Revolution to Conservatism: Some Aspects of Mahdist Ideology and
Politics in the Sudan.” Der Islam, 70 (1993): 88—111.

Watt, W. Montgomery. “Al-Ansar.” E1' 1, 514-15.

Wehr, Hans. A Dictionary of Modern Written Arabic, ed. J. Milton Cowan. 3rd ed. Beirut:
Librairie du Liban, 1974.

Welch, A.T. “Al-Kur’an.” E12 5, 400—29.

Wensinck, A.]. et al. Concordance et Indices de la Tradition Musulmane. 2nd ed. 8 vols.
in 4 vols. Leiden: E.J. Brill, 1936—92.

. “Al-Khadir,” EI2 4, 902—5.

Wensinck-[A. Rippin], AJ. “Wahy.” E1% 11, 53-56.

Al-Zaki, Hafiz al-Shaykh. “Al-Islam wa-hayatuna al-tashri‘iyya.” In al-Islam fi "l-Sudan.
Buhuth mukhtara min al-mwtamar al-awwal li-Jama‘at al-Fikr wa'l-Thagafa




BIBLIOGRAPHY 309

al-Islamiyya, November 27-30, 1982, ed. Muddathir ‘Abd al-Rahim and al-Tayyib
Zayn al-‘Abidin. Khartoum: Dar al-Asala 1il-Sahafa wa’l-Nashr wa’l-Intaj al-I1ami,
1408/1987, 147-57.

Zaydan, ‘Abd al-Karim. Al-Mufassal fi ahkam al-mar'a wa'l-bayt al-muslim fi *[-sharia
al-islamiyya. 11 vols. Beirut: Mu’assasat al-Risala, 1413/1993.

Ziadeh, Nicola A. Sanusiyah. A Study of a Revivalist Movement in Islam. Leiden: E.J. Brill,
1968.

Zysow, Aaron. “Zakat.” EI% 11, 406—22.



*

Glossary

‘ada

‘adala

‘adam al-sama“

adl

ahd, ‘ahd allah

ahl (al)
— al-bayt

— al-dhimma

— al-far@’id

— al-hadith

— al-khums

—al-ra’y

ahliyyat al-tamalluk
ahwal

*

(pl. ‘adat) (1) custom, 276; (2) custom as a source of law in the
Mahdr’s legal methodology, 34; also urf

good character required of a witness to a claim, 281; also ‘ad!/
court’s preclusion from entertaining specified claims; used as
a procedural device for denial of litigation, 12

(1) justice, 50, 184, 185; (2) husband’s impartiality toward his
wives, 111; (3) a competent witness, i.e., of good character, 14,
282; also ‘adala

(1) pact of security between the believers and the polytheists
(Schacht, “Aman,” 429, col. ii), 248, 249; (2) covenant, expressed
in the form of a pledge of allegiance, whereby a new member is
admitted to a Sufi order or the Mahdist community (Holt, The
Mahdist State, 116), 1011, 18, 23, 201, fn. 6, 210, 222, 224, fn. 1, 253;
(3) commitment, 247, 274; (4) commitment with special refer-
ence to dhimmis, 253-54; also bay‘a, dhimma

family, kin

(1) the Prophet’s family, 6, fn. 5, 73, 243; (2) the Mahd’s kin,
household (al-Athar al-kamila, 111, 62-63), 6, fn. 5, 243

free non-Muslim subjects living in Muslim countries, 238, 253;
also dhimmi, dhimma

lit. “those entitled to prescribed portions,” a group known as
the Quranic heirs (Coulson, Succession, 35ff.), 167; also asaba,
dhawu al-arham

the Traditionists who mobilized the Prophet’s authority
by means of hadiths attributed to him in order to impose
their views in legal disputes between fugaha’ (Schacht, “Ahl
al-Hadith,” 258-59; Coulson, History, 52, 56, 61), 42—43

the five groups of recipients who are entitled to one-fifth of
the entire booty, which is the state’s share, 238, 243; also khums
al-khums

jurists who adhered to legal reasoning as a method for deriving
positive law, 42

capacity to own property, 63

—see hal

The Arabic al-, being a definite article, has been disregarded in alphabetization. Page num-

bers in bold indicate principle references.



GLOSSARY

ahzab

ajnabt

ama
‘amal

aman

amana
amin

— bayt al-mal

— al-sundigq
al-amr bl-ma‘raf

wa’l-nahy

‘an al-munkar;

al-amr wa’l-nahy
amwal

ansar
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(sing. hizb) lit. “parties,” (1) people gathering together in
response to a call of their party (al—Athdr al-kamila, vi1,
Glossary), i.e., the Mahdi’s adherents, 211; (2) Safi prayers and
litanies (Trimingham, The Sifi Orders, Glossary, s.v. hizb),
specific invocations of God to be read at unspecified times
(al-Athar al-kamila, Vi, 9)—see awrad

lit. “stranger,” someone who is not a relative within the forbid-
den degrees for marriage with respect to a woman or a child,
161, 203; also mahram

(pl. ima’) female slave, 68, 150, 207, 273

lit. “judicial practice,” Maliki judicial practice of the sharia
courts in North Africa since the fifteenth century that com-
promised with custom (Coulson, History, 143ff; Schacht,
Introduction, 61-62), 19, 20

(1) a contract of safe-conduct or pledge of security by which
the life and property of a non-Muslim belonging to the Abode
of War or a Muslim who has not joined the Mahdi become pro-
tected (Levy-Rubin, Non-Muslims, 32), 21, 44, 78, 200, 201, fn. 6,
222, 223, 224, 248, 249, 250, 251, 255, 286; (2) an everlasting con-
tract of safe-conduct granted to a dhimmi, 248, 254; also dar
al-harb, musta’min

trust, deposition in trust, 12, 224

(1) reliable guardian, 210; (2) trustee, 211

the treasurer of the Public Treasury, 9, 73, 197, 210; also bayt
al-mal

the treasurer of the Public Treasury in the Mahdist state, 73
the duty of every Muslim “to command right and forbid
wrong,” as well as the function of the inspector of the market
to supervise the moral behavior of the people in the town, par-
ticularly in the markets, 11, 200, 271, 274; also muhtasib, hisba
(sing. mal) zahira—see mal zahir

(sing. nasir) lit. “helpers,” (1) originally, the supporters of the
Prophet Muhammad at Medina during his emigration (Watt,
“al-Ansar” 514-15), 20; (2) the Mahdr's supporters, the term
being derived metaphorically from the Prophet’s Ansar, 18,
33, 43 (ashab, Companions), 46, 78, 104, 108, 115, 137, 200, 210,
241, 249, 271, 290; (3) warriors in the Mahdist state (al-Athar
al-kamila, vi1, Glossary; Holt, The Mahdist State, 56n), 19,
33, 40, 45, 46, 144, 149, 186, 187, 192, 196, 211, 239, 251, 286; also
ashab, a‘wan, ikhwan
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—al-din
‘anwatan

— batil
— fasid

aqil
aqila

aql
aqwal
al-arkan al-khamsa

arsh

‘asaba

asbab al-nuzul

GLOSSARY

lit. “the helpers of religion,” the Mahdr’s supporters, 224

lit. “[surrender] by force,” unconditional surrender with the
result that property and prisoners of war, including women
and children, are deemed booty, 231, 232, 238, 239, 250, 251,
fn. 13; also sulhan

contract of marriage (or sale):

void; marriage lacking a fundamental element (as/) of the con-
tract, 121

irregular; marriage that has a defect in a “quality” (wasf) of the
contract, 111, 112, 121

sane, 105; also ‘aql

solidarity group based—according to all schools with the
exception of the Hanafis—on male agnates or part thereof,
which is liable collectively for payment of blood money
(Peters, Crime, 49-50), 18081, 217, fn. 11

sanity, 49; also ‘agil

—see gaw!

lit. “the five foundations,” (1) the double testimony that there
is no god but God and that Muhammad is the Messenger of
God (shahadatayn); (2) performance of prayer (salat); (3) pay-
ment of alms tax (zakat); (4) performance of pilgrimage (hajj);
and (5) fasting (sawm) during the month of Ramadan (Hallag,
Sharta, 225ft.), 122, fn. 2.

compensation for bodily injury based on the tariff list for the
loss of members, faculties and certain wounds, 184, 185; also
hukamat ‘adl, diya

(1) agnates, relatives through males, 101; (2) male agnatic heirs,
residuary heirs after the Qur’anic heirs have taken their shares
of the estate (Coulson, Succession, 33ff.), 167, 291; also ahl
al-far@’id, dhawi al-arham

(sing. sabab) lit. “the occasions or circumstances of the revela-
tion,” a genre of literature, which deals with the occasions or
circumstances of the revelation of Qur’anic verses developed
in connection with attempts, during the first centuries A.H.,
to reconstruct the life of the Prophet Muhammad. The asbab
al-nuzil consists of reports indicating where, when, and under
what circumstances certain Quranic verses were revealed
(Coulson, Succession, 29—30; Powers, Qurian and Hadith, 189—
90,195), 168



GLOSSARY

ashab

ashraf

asl
asra
atyan

a‘wan

awlad al-fahlayn

awliya’

—al-dam
awrad

‘ayn
baligh
banu al-sabil

baraka

batil
batin, batini

bay‘a
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(sing. sahib) (1) the Prophet’s Companions, 32, 46; (2) meta-
phorically, the MahdT’s close adherents, 33, 40, 72, 153, 154, 198,
211, 212, 213, 243, 251; also sahaba, ansar, a‘wan, ikhwan

(sing. sharif) lit. “noble,” (1) a title of those who claim descent
from the Prophet Muhammad (Trimingham, The Sufi Orders,
Glossary), 6, 243; (2) metaphorically, the Mahdr's relatives
(al-Athar al-kamila, vi1, Glossary), 6, fn. 5, 12, fn. 38

(pl. usul) an essential element of the contract of marriage, 121
(sing. asir) prisoners of war, 234

(sing. tin) landed property, 12

(sing. ‘awn) the Mahdt’s helpers, 108, 117; also ansar, ashab,
ikhwan

lit. “the issue of two stallions,” in connection with impedi-
ments to marriage on grounds of fosterage established by
breast-feeding, 100

(sing. wali) friends of God; Sufi holy men; the most exalted
Sufis (Radtke, “Wali,” 109-12; Stern, “On the Authenticity of
the Mystical Treatise,” 99, 100; idem, “On Mystical Vision and
the Protection from Sin,” 164ff,; Trimingham, The Sufi Orders,
Glossary, s.v. wali; al-Athar al-kamila, 1, 190; v, 467; Sviri, The
Sufis, General Index), 8, 22, 23, 34, 36, 37, 40

blood avengers or prosecutors in case of homicide, 179, 215
(sing. wird) litanies, invocations of God (ad%ya); Qurianic
verses and hadith authorized by the shaykh of the tariga, read
at a fixed time of the night and day (al-Athar al-kamila, v1, 8,
192; ibid., v11, Glossary; Trimingham, The Sufi Orders, Glossary,
s.v.wird), 7, fn. 8, 54

(pl a‘yan) tangible thing, res, 77; also ragaba

of age, 105; also buliigh

wayfarers, 231, 266

lit. “blessing,” power of holiness or charisma possessed by
awliya’ transmitted by inheritance or contact (Holt, The
Mahdist State, 18; Searcy, The Sudanese Mahdist State, 67), 25,
fn. 124

—see ‘aqd

lit. “esoteric, interior, hidden [knowledge],” 36, 100; also ‘ilm
al-batin, zahir

(1) a pledge of allegiance, 18, 23, 110; (2) a covenant, drafted
in specified wording, between the Mahdi and his followers



314

baynuna kubra

— sughra

bayrag

bayt al-mal

bayyina

bida

bikr

bulugh

dabt al-qawanin
dajjal

dalil
—qati

daman

dar al-harb
—al-Islam

darar

darb ghayr mubarrih
darura

da‘wa

GLOSSARY

whereby one is admitted into the community (al-Athar
al-kamila, vi1, Glossary; Holt, The Mahdist State, 116), 9, 10, 23,109
lit. “a major irrevocable repudiation,” created after the third
repudiation, whether revocable or irrevocable. The divorced
woman is not allowed to remarry her ex-husband unless
an intermediate marriage has taken place, 152; also talag,
al-muhallil min al-talag

lit. “a minor irrevocable repudiation,” created after the first
or the second irrevocable repudiation. The husband may
reinstate his divorced wife, with her consent, during or after
the waiting period by means of a new marriage contract and
mahr, 152; also talag, ‘idda

(pl. bawariq, bayarig) lit. “banner,” army in Mahdist Sudan
(al-Athdr al-kamila, v11, Glossary), 266, fn. 9

public treasury (Cahen, “Bayt al-Mal”; Abu Shouk & Bjarkelo,
The Public Treasury), 9, 15, 22, 44, 45, 64, 72, 73, 105, 112,167, 187,
196, 197, 210, 235, 236, 237, 240, fn. 13, 259

a proof by means of witnesses, 140, 212, 214

(pl. bida“) negative innovation, 19, 33, 160, 252, 271, 276, 289
virgin, 108, 109, 202, 203, 204, 207, 289

majority, puberty, 49, 147, 161, 212, 213, 263; also baligh
promulgation of statutes, 16

Antichrist. In Arabic, the word is used to denote the personage
endowed with miraculous powers who will arrive before the
end of time and, for a limited period of time, will let impurity
and tyranny rule the world which, thereafter, is destined to
witness universal conversion to Islam, 198

(pl. dala@’il) proof, evidence, 30, 101

a textual source that has a definitive, unequivocal meaning
(al-Abbadi, al-Anwar, 233), 49

(1) criminal or civil liability, 211; (2) liability for safety, 226, 250
lit. “the Abode of War,” non-Muslim territories under perpetual
threat of jihad, 168, fn. 6, 248

lit. “the Abode of Islam,” a territory under Muslim sovereignty
in which Islamic law prevails, 168, fn. 6

harm, prejudice, 45, 104, 129, 134, 135, 136, 140, 141; also maslaha
non-severe beating of a disobedient wife, 118; also nashiza
necessity as auxiliary source of law, 43, 45-46, 49, 55, 283

(1) civil claim, 281; (2) Islamic missionary activity; propaganda,
246, n. 2



GLOSSARY

daym

dayn
dhanb

dhawu al-arham

dhikr

dhimma

dhimmi

diya
— mughallaza
dukhal
duqundi
fahisha

Sfaki

fana@®
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military encampment (muaskar) of the Mahdist warriors that
has been gradually transformed into a permanent settlement
(al-Athar al-kamila, Glossary; ibid., 11, 16, fn. 3 (Aba Salim’s
note), 330; Holt, The Mahdist State, 12—13), 187, 211

debt, 12, 90, 91, 92, 244

sin, 195, 199—200

lit. “the possessors of a uterine relationship,” cognates. In
context of inheritance law it refers to the “outer family,” all
relatives other than Quranic heirs (ahl al-fara’id) and male
agnatic heirs (‘asaba) (Coulson, Succession, 30-31), 167; also
asaba, ahl al-fara’id

»” o«

lit. “recollection,” “naming” (in Sufism), rhythmical invocation
of God’s name; incessant repetition of certain words or formu-
las in praise of God, meditative technique for the concentra-
tion of the mind, often accompanied by music and dancing
(Trimingham, The Sufi Orders, Glossary; Sviri, The Sufis, 383;
Wehr, Dictionary; al-Athar al-kamila, vi1, Glossary), 23-24,
n. 114

(1) matrimonial authority, 112; (2) financial liability, 125, 244;
(3) contract of hospitality and protection granted to dhimmis
in return for acknowledgment of Muslim rule, 253; also ahl al-
dhimma, dhimmi, aman

a free non-Muslim subject of the Abode of Islam whose life
and property are protected in return for acknowledgment of
Muslim rule (Schacht, Introduction, Glossary), 180, 248, 249,
253, 254, 255, 269, 286; also dhimma, aman, ‘ahd

blood money or compensation for causing homicide or bodily
harm, 179-80, 181, 184, 185, 215, 216, 253; also arsh, hukiumat ‘adl
enhanced blood money, 179

consummation of marriage, 112, 127

lease of land for rent (al-Athar al-kamila, 111, 118, fn. 5; Holt,
The Mahdist State, 130), 85

(pl. fawahish) obscene language; foul language indicating
adultery, 272, 274, fn. 1

(pl. fugara’) a dialect form of faqih, a religious teacher (Holt,
The Mahdlist State, 18); a Muslim holy man or shaykh (Searcy,
The Sudanese Mahdist State, 74), 7, 11, 23, 175; also faqih, fagr
lit. “passing away [of the soul],” the final obliteration of per-
sonal activity experienced as an absorption, a cessation of
being, in God (Massignon-[Radtke], “Tasawwuf 1,” 314, col. i;
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fagih
fagr
faraid

fard
— ‘ayn
— kifaya, fard ‘ala
al-kifaya
fasad
fasid
fasiq
faskh

fath
fatim
fatwa

Jay

fida’
figh

firag
fitam
fitna
fugaha
Sfugara®

GLOSSARY

Trimingham, The Sufi Orders, Glossary; Sviri, The Sufis, General
Index), 24

popular usage of faqih, expert of figh, jurisprudent (al-Athar
al-kamila, v11, Glossary), a teacher propagating Islam, 28, 276
poverty, in Safi context (Trimingham, The Sufi Orders, 50; Sviri,
The Sufis, General Index), 24

(sing. farida) lit. “religious duties,” shar7 prescribed portions
allotted to legal heirs—see ahl al-fara’id

(pl. fara’id) a religious duty:

a duty that falls on every individual, 246, 281

an obligation performed by a number of persons exempting
the rest of the community from this duty, 246, 269, 281
corruption, 219, 275

—see ‘aqgd

sinner, 134

rescission; judicial dissolution of a marriage on the basis of
specific grounds, 97, 123, 125, 132, 134, 136, 137, 138, 140, 141, 145,
285

(in Sufi context) illumination, 53

a weaned child, 162

(pl. fatawa, fatawin) a formal legal opinion issued by the Mahdi
or a mufi or a specialist in figh, xv, 2,13, 15, 16, 29, 34, 68, 91, 97,
99, 123, 126, 128, 137, 140, 141, fn. 1, 143, 147, 150, 155, 157, 162, 193,
254, 240, fn. 12, 281, ; also jawab, muftt

immovable property acquired by conquest from infidels, to be
reserved by the Public Treasury for the Muslim community,
143, 231, 232 and fn. 4, 233 and fn. 7, 238

ransom for captive, 251

Islamic legal doctrine, dealing also with religious and moral
aspects, xvi, 3, 4 and fn. 3, 5, 7,17, 19, 20, 26, 27, 28, 29, 30, 34, 35,
39, 42 and fn. 84, 49, 50, fn. 118, 55, 11, 113, 146, 201, 203, 221, 272,
283, 284, 291, 293, 294, 295, fn. 15

separation between husband and wife, 139, fnn. 3

weaning, 102

civil strife, discord, temptation, 23, 68, fn. 10, 72, 136, 207

(sing. fagih) specialists in figh, 1, 35, 43, 269, 232, 283, 284, 293
(sing. fagir) lit. “the poor,” (1) in a Safi context (Massignon-
[Radtke], “Tasawwuf,” 314, col. i); (2) recipients of zakat listed
in Q. 9:60, 232, 265



GLOSSARY

ghafla

ghalla
ghanima
gharama
ghashsh
habs
hadana
hadd
hadith

— da‘?f‘

— hasan

—magqtu’
— mutawatir
— sahih

—saqim
hadra

ha'il

hakam
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lit. “negligence,” in Sufi context, preoccupation with self to the
point of forgetfulness of God (Trimingham, The Sufi Orders,
Glossary; Sviri, The Sufis, General Index), 276, fn. 6

profits of a pledged property, 89, 90, 91, 288

(pl. ghana’im) booty, spoils of war, 73, 143, 150, docs. 7477
indemnity, 9o

deceit, fraud, 271, 274

imprisonment, 109, 273

custody of a minor child, 162

—see hudud

(the same for pl.) a tradition or report of the Prophet’s state-
ments and conduct, xvi, 4, 7, 12, 20, 27, 28, 30 and fn. 2, 31 and
fn. 38, 32, 33 and fn. 37, 34, 35 and fns. 47—48, 36 and fn. 51, 38,
43, 44, 47, 51, 52, 53, 54, 63, 65, 67, 91, 92, 97, 99, 100, 101, 107, 115,
16, 118, 125, 129 and fn. 2, 130, 142, 147 and fn. 2, 160, 161, 168, 170,
174, 179, 191, 194, fn. 2, 199, 202, 203, 206 and fn. 2, 207, 214, 218,
219, 221, 235, fn. 6, 237, 259, 260, 262, 265, 275, 284, 293

a weak tradition with no claim to reliability, 32, 35, fn. 48, 87,
239

a good tradition for establishing points of law, 32

a tradition going back to a Successor regarding his own words
or deeds, 32

a tradition with a great number of reliable transmitters that
precludes any possibility of collusion, 35, fn. 47

a sound, reliable tradition in terms of transmission or trans-
mitters of a hadith, 32, 35, fn. 48, 46, 49

a faulty, unreliable tradition, 49

(pl. hadrat) lit. “[being in the] presence [of the Prophet],”
(1) in SufT usage, it designates a vision in which the Prophet
Muhammad is present (Macdonald, “Hadra,” 51; Trimingham,
Islam in the Sudan, 215), 24, 54; (2) in Mahdist usage, it
designates a “colloquy,” the emphasis being on the message
the Prophet communicates to the Mahdi rather than his visual
appearance (Holt, The Mahdist State, 105, fn. 1; Shaked, The Life
of the Mahdi, 45), xv, 1, 24, fn.16, 37, 39 and fn. 70, 40; (3) the
presence of the Prophet in a dream (al-Athar al-kamila, v11,
Glossary), 38, fn. 67

barren, 170

arbitrator, 14; also muhakkam, tahkim
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hakim

—al-sugq

hal

half

— bi’l-haram

— al-yamin
hamil
haqq
— adami
—allah
al-Haqq
haram
harbrt

hatk sharaf
hayd
hatif

hijab
hiraba
hirz

hisba
hiyal

hizb
hubb allah

GLOSSARY

(1) governor, 215, 289; (2) gadi, 47,140, 141

lit. “governor of the market,” a synonym of muhtasib, 207, 270;
also muhtasib

(pl. ahwal) a mystical situation; ecstatic experience; a transi-
tional spiritual “state” of enlightenment or “rapture” associ-
ated with passage along the Safi “path” (Trimingham, The Sufi
Orders, Glossary; Sviri, The Sufis, General Index), 53

taking an oath:

taking an oath pronouncing the wife prohibited, 156, 157, 158,
159, 289

taking an oath, 159, 160

pregnant, 170

(pl. huguq) right, claim, truth, 15, 20, 40, fn. 78, 73, 103, 168, 171:
private, civil claim, 199

public, criminal law, 199, 211, 261

God, 1

a shar 7 prohibition, 98, 218, 273

lit. “a non-Muslim in a state of war” whose life and prop-
erty are completely unprotected unless he has been granted
temporary safe-conduct (aman) (Schacht, Introduction, 131),
25355, 286; also dar al-harb, aman

rendering disgrace, 197

menstruation, 146, 147

invisible caller in early Sufism (Wehr, Dictionary; for citations
in Sufi literature, see Sviri, The Sufis, General Index, 593), 72
veil, 206, 208

banditry or highway robbery, 199; also gat*al-tarig

lit. “custody,” stolen property being kept under guard in a safe
place by its possessor (a precondition for the amputation of
the thief’s hand), 70, 191, 193

lit. “calculation” or “sufficiency,” a term denoting both the duty
of every Muslim to “command right and forbid wrong” and the
function of the muhtasib to supervise the moral behavior par-
ticularly in the markets, 269, 270, 271; also al-amr bi’l-ma‘raf
wa’l-nahy ‘an al-munkar, muhtasib

(sing. hila) legal fictions, 34

(pl. ahzab)—see ahzab

lit. “love of God,” in SGfi context (Sviri, The Sufis, General
Index), 24



GLOSSARY

hudid

hukm

hukiumat ‘adl

hulum
hurma
ibadat
iblis
Gdda

(ﬁa

i

ihsan

yjab wa-qabul

yar
ijaza

4

ijma

ijtihad

319

(sing. hadd) mandatory punishments, based on the Quran
and the sunna, prescribed for specific offenses (Peters, Crime,
53ff.), 155, 270, 272, 273, fn. 7, 289

(pl. ahkam) (1) a rule in matters of figh, xv, 2, 17, 49, 216, fn. 9;
(2) a legal presumption, 122, 143; (3) a judicial decision, 16, 47,
124, 125, 211; (4) authority, 123

compensation for bodily injuries assessed by experts on the
market price of slaves and applied in cases where it is impos-
sible to inflict on the identical member of the perpetrator
exactly the same injury that the injured has undergone, 184—
85; also arsh, diya

sexual puberty, 212

prohibition (for marriage), 100, 101, 158

matters of worship, 13, 27

Satan, 196

a woman’s legally prescribed waiting period after termination
of marriage either by divorce or by husband’s death during
which she may not remarry, 132, 137, 146, 147, 148, 150, 152, 203,
205, 290; also baynuna sughra, talaq rajt

woman'’s chastity, 68

issuance of legal opinions, 11, 15; also fatwa

—see muhsan

lit. “offer and acceptance,” concluded in one session (majlis)
required for the validity of a shar7 contract (such as marriage
orsale), 85

lease for rent, 85, 288

formal authorization to teach as a shaykh (in a Stft order), 7
consensus of the fugaha’ as a source of law in the Sunni legal
methodology, 1, 34, 42, 47, 49, 51, 52, 54, 218, 293, 294; also usiul
al-figh

lit. “exertion,” (1) creative legal reasoning or judicial discre-
tion, 203, 204, 275; (2) the classical mechanism for deriving law
from the textual sources of the Quran and sunna by means
of systematic analogy and consensus, 2, 19, 26, 49, 50; (3) the
Mahdi’s version for deriving law from the textual sources and
inspiration from the Prophet and God, 13, 46, 47-51, 284, 293;
(4) Salafiversion of, 50; (5) Sufi version of, 51, 52, 54, 55; (6) stat-
utory version of, 294; also mujtahid, istikhraj, istinbat, ilham,
imas, qiyas, sunna, usul al-figh
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ikhraj al-ahkam
ikhtilaf al-din
ikhtiyar

ikhwan

ila

ilham,

illa

— al-batin
— al-gahir

imam

tman
indharat
igrar
irtidad

‘isma

GLOSSARY

(or istikhraj) deriving law from the textual sources, 26, 31
difference of religion, 172, 290

eclecticism from all schools of law, 27; also takhayyur

(sing. akh) lit. “brethren,” (1) fellow members of an order
(Trimingham, The Sufi Orders, Glossary); (2) fellow members
of the Mahdiyya, 72, 73, 101, 103, 115, 137, 148, 171, 240, fn. 13; also
ashab, ansar, a‘wan

an oath of continence sworn by the husband that may result in
dissolution of his marriage, 156, 157

lit. “inspiration,” transmitted to the Mahdi by the Prophet
or God through “the angel of inspiration” (malak al-ilham),
sometimes identified with Gabriel, to guide him in legal and
ethical matters (al—Athdr al-kamila, v11, Glossary; cf. Sviri, The
Sufis, 502), 1, 2, 27, 32, 36-43, 47, 48, 49, 50, 51, 52, 55, 115, 283,
293; also wahy

lit. “efficient cause,” ratio legis in connection with elaborat-
ing law by means of analogical reasoning (giyas); the attri-
bute that is common to both the new case for which a new
ruling is required and the original case in the textual sources
(Hallaq Legal Theories, 83—4, 88-9, 112; Opwis, “Maslaha,”
210-11), 43; also munasaba

mystical knowledge of God based on Quranic verses and
Prophetic traditions (Trimingham, The Sufi Orders, 130, 151;
Sviri, The Sufis, 467):
internal,  esoteric (Massignon-[Radtke],

“Tasawwuf]” 314, col. i), 36, 54, 100; also batin

knowledge

external, exoteric knowledge (Trimingham, The Sufi Orders,
148), 36, 54; also zahir

(pl. @imma) (1) a leader in public worship or of the Muslim
community, 20, 33, 41, 51, 55, fn. 143, 63, 77, 157, 199, 234, 266,
271; (2) a nominal founder of a school of law (madhhab), 29,
49; also madhahib

faith, 41, 143

lit. “warnings,” a genre of documents issued by the Mahdi, xv
acknowledgment; admission, 63, 70, 79, 244

apostasy from Islam, 221, 224; also murtadd, ridda

lit. “protection,” (1) bond of marriage, 97, 98, 123, 134, 159;
(2) matrimonial authority of husband over wife, 123, 206; (3)
legal protection, 180; (4) infallibility; also ma‘sum min al-khata’



GLOSSARY

isnad

istibra’
istifta’

istihsan

istikhraj
istimta“
istinbat
istislah,

ithm

itq ragaba
Tzrall
Jjabkhana
Jahiliyya

Jjaiz

Jjand’iz

Janin

al-jarh wa’l-ta'dil

Jjarima akhlagiyya
Jariya
Jjawab

jihad
— al-lisan

—al-mal
— al-tahrid
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lit. “support,” the chain of authoritative transmitters of a tradi-
tion going back to the source of the tradition, 32, 35, fn. 48; also
sanad

menstrual period, 138, 149, 150

the mode of asking a legal opinion, xvi, 15, 125, 149, 237; also
Sfatwa

judicial preference, a mode of reasoning that yields reason-
able results in terms of fairness or common sense, unlike
strictly logical inference, such as giyas that may lead to an
undue hardship (Hallaq, Sharia, 50), 34

derivation of law from the sources of law, 31, 50; also istinbat,
jtihad

lit. “enjoyment,” realization of marital life, consummation of
marriage, 127, 129

derivation of law from the sources of law, 49; also istikhraj,
ijtihad

an extension of analogical reasoning having regard to public
interest, 43; also giyas, maslaha

sin, 155, 252

manumission of slaves, 13, 274

Azrael, the angel of death (Wehr, Dictionary), 41

(pl. jabakhin) ammunition (al-Munjid, s.v. al-jabakhana), 235
(1) pre-Islamic period, 156, 271, 275, 276, fn. 5; (2) Turkish rule,
209

admissible in respect of the shari‘a, 46, 123, 129

(sing. jinaza) funeral rites, 275

perpetrator, 211

disparaging and declaring a transmitter of hadiths untrust-
worthy (Robson, “al-Djarh wa’l-Ta'dil,” 462), 43

moral offense, 213

(pl. jawarin) slave girl, 65, 66, 103, 266

lit. “answer,” formal legal opinion issued by the Mahsi, a mufti
or a specialist in figh, xv, 16, 66, 123, 134; also fatwa

holy war against infidels, 2, 3, 9, 10, 18, 20, 21, 22, 34, 41, 43, 44,
45, 108, 109, 197, 110, 141, 171, 221, 222, 224, 226, 232, 236, 238, 241,
243, 246, 247, 265, 276, 286, 290; also mujahid

(or da‘wa) making propaganda on behalf of holy war, 246, 247
contributing property to holy war, 246

inciting people to the cause of holy war, 246, 247
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Jjihadiyya

Jiwar
Jizya

Jjurah
kafa’a

kaffara
kafir
karamat al-awliya

kariha

kashf

khabar
— al-ahad

— nabawi

al-Khadir, al-Khidr

GLOSSARY

non-Arab troops composed of black soldiers of slave origin
conscripted from the south and the Naba mountains, largely
recruited from the Turco-Egyptian army that had been taken
prisoner by the Mahdist forces (Holt, The Mahdist State, 16;
Searcy, The Sudanese Mahdist State, 58), 45, 46, 240

protection (Levy-Rubin, Non-Muslims, 33), 248

poll tax, 17, 77, 253

(sing. jurh) injuries, 185

principle requiring husband to be his wife’s equal in such mat-
ters as descent (nasab), financial standing (mal), legal status
and religiosity, 134, 142, fn. 2, 210

expiation, atonement, 63, 109, 156, 160, 211, 212

(pl. kuffar, kafara) infidel, unbeliever, 17, 226, 236, 251, 272, 273,
277

lit. “miracles of friends of God,” gifted spiritual powers (Sviri,
The Sufis, General Index; Trimingham, The Sufi Orders,
Glossary; Searcy, The Sudanese Mahdist State, 68), 27, 38

a disobedient wife who hates her husband, 120, 129

mystical revelation (Trimingham, The Sufi Orders, Glossary;
Sviri, “Sufism: Reconsidering Terms,” 32), 36, 50, fn. 118, 51; also
matifa

report or tradition from the Prophet:

lit. “solitary reports,” the term used for traditions from a rel-
atively small number of transmitters, not enough to make
them mutawatir (Robson, “Hadith,” 25, col. ii)—see hadith
mutawatir

communication from the Prophet (al-Athar al-kamila, v11,
Glossary), 37, fn. 58, 39, 240, 241, 244, 250

lit. “the green one,” legendary human being living an eternal
life who had become an angel; he appears, under different
guises, in different places and times, whenever his help is
needed to guide people in the mystical “path”; occasionally, he
was identified as Elijah; a prophet to whom the Safis attribute
immortality, omniscience and omnipresence; he can make
himself invisible at will and speak the languages of all peoples;
Sufis regard him as a friend of God (wali ) who protects people
against all kinds of evil; he is deemed God’s successor (khalifa)
on the sea and his authorized representative (wakil) on land
(Wensinck, “Al-Khadir,” 9o4—5; Sviri, The Sifis, 549; Holt, The
Mahdist State, 106, 139—40; Shaked, The Life of the Sudanese



GLOSSARY

khafa

khalifa

— rasul allah.
khalwa

khamr

kharaj

khatf

khatib

khatim al-khilafa
al-kubra

khilafa

khitba

khiyana

khul

al-khulaf@ al-rashidin

khums al-khums

khurafa
khusuma
khutba

kidhb
kuf?
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Mahdi, 216, fn.g1; cf. Searcy, The Sudanese Mahdist State,
56-57), 8, 40

lit. “secrecy,” an object taken away in secrecy as precondition
for the amputation of the thief’s hand, 35, 191

(pl. khulafa’) lit. “successor,” (1) “caliphs” nominated by the
Mahdj, xv, 9, 22, 40, 73, 171, 207, 210, 212, 227, 234, 256, 270, 294,
295, fn. 15; (2) the Mahdi as successor of the Prophet, 50, 243,
fn. 3, 294; also khilafa, al-khulafa’ al-rashidun

The Mahdi, 1, 8, 42, 284

(pl. khalawat) (1) normally a Stft’s retreat. In the Mahdi’s time
ithad a sense of a Qur'anic school (Holt, The Mahdist State, 19),
204; (2) privacy between husband and wife or between a man
and a woman, 127, fn. 2, 203, 215 (khala’), 289

wine, 218, 219

land tax, 77, 231

abduction, kidnapping, 211

a man asking a girl's hand in marriage, 97, 98; also khitba

lit. “Seal of the Grand Caliphate”; the title was attributed to the
Mahdi after his death, 8

caliphate, 2, 8; also khalifa

a proposal of marriage, 97; also khatib

deception; betrayal, 256, 274

lit. “divestiture,” a divorce by agreement in which the wife
redeems herself from marriage for a consideration (usually,
the entirety of the nuptial gift or part thereof) given to the
husband, 48, 120, 125, 126, 127, 128, 129, 130, 131, 132, 133, 283,
286, 287

lit. the “Righteous [Orthodox] Caliphs” of Medina, i.e., Abi
Bakr, ‘Umar, ‘Uthman, and ‘Al (632—661), 1, 6

lit. “fifth of the fifth,” each of the five groups of recipients of
the booty is entitled to four percent of the entire booty, 73, 243,
265; also ahl al-khums, takhmis

(pl. khurafat) superstition, 275

litigation, 8o

religious public address or lecture, the subject of which is usu-
ally admonition (waz) and religious guidance (irshad); the
Friday sermon; an instrument for spreading the Mahdr’s mis-
sionary activity (al—At/zdr kamila, v1, 95, 98), 116

deceit, 274

a man who meets the requirements of kafa'a, 134; also kafa’a
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kufr
lazim
li‘an

liwat

ma‘arif kashfiyya
madhahib
mafsada

mahdi

— al-muntagar

mahr

— al-mithl

— muwajjal

— mu'ajjal

— muwakhkhar
— mugqaddam

— musamman

mahram

majalis

makr

mal
— al-aytam
— zahir

GLOSSARY

infidelity, unbelief, 17, 21, 226, 252, 255

legally binding, 85, 89

dissolution of marriage through a process of mutual impre-
cations by the spouses in the case of an unproven charge of
adultery against the wife and denial of paternity of a child
born in wedlock (Shalabi, Ahkam al-usra, 5971tf.; Zaydan, viir,
§ 8396ft.), 214

homosexual intercourse, 212

illumination, 36; also ma‘rifa, kashf

(sing. madhhab) schools of law, 1, 20, 29, 54, 100

moral corruption, 246

lit. “the rightly guided one,” the name of the restorer of religion
and justice expected to rule before the end of the world

lit. “the Expected Deliverer,” the Sudanese Mahd1’s manifes-
tation in March 1881 on the island of Aba (Holt, The Mahdist
State, 461f.), 1, 8, 22, 284

nuptial gift, bride-price, 107, 120, 121, 125, 127, 131, 152, 153, fn. 5,
287, 288, 290; also sadag

proper nuptial gift due to a woman of comparable qualities in
terms of descent, age, social status, physical shape and moral-
ity, 107,111

deferred nuptial gift, payment of which is delayed until a spec-
ified date or event in the course of the marriage; the husband’s
decease, but not divorce, terminates the delay, 125; also mahr
muakhkhar

prompt nuptial gift, payable at the conclusion of the marriage
and, in any case, prior to its consummation, 125

deferred nuptial gift, 120, 125; also mahr muajjal

—see mu'ajjal; also mahr muajjal

specified nuptial gift agreed between the parties and stipu-
lated in the marriage contract, 107, 111

a relative within the forbidden degrees for marriage, 203, 211
(sing. majlis) the MahdT's instructional sessions in defense
of the Mahdiyya, attributed to him after his death (al-Athar
al-kamila, v11,1-3), xv, 2, 29

cunning, 274

(pl. amwal) property, 63, 70, 109, 143, 172, 219, 236, 282

orphans’ property, 12

lit. “apparent property”—as distinct from mal batin, “hidden
goods,” such as gold and silver—livestock and crops, cattle



GLOSSARY

malak al-ilham

mamlik

ma‘nan
mandiib
manfa‘a
mani*

manshur

magqadim

mac‘rifa

al-marji‘al-a‘la
masadir naqliyya
masakin

maslaha

ma‘sum min al-khata’
matn

matrukat
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for stock raising (but not for agricultural work) out of which
the alms tax is collected (Johansen, Contingency, 147—48, 480;
Aghnides, Islamic Theories and Finance, 296, 428, 526; Zysow,
“Zakat,” 408, col. i; Anderson, Africa, Glossary), 259

the Angel of Inspiration, usually identified with Gabriel, 39
and fn. 69, 40, fn. 79

(pl. mamalik) slave, 66

(pl ma%nin) in Sufi context, inner meaning, essence, signifi-
cance (Trimingham, The Sufi Orders, Glossary), 49

lit. “recommended,” one of the al-ahkam al-khamsa, the “five
religio-legal qualifications” (Schacht, Introduction, 121), 174
the usufruct (or benefit) of property, 77, 85, 90, 93, 249, fn. 4
(pl. mawani‘) impediment (to marriage), 140

(pl. manshiirat, manashir) the Mahdr's proclamation (al-Athar
al-kamila, 11, 243), xv, 2, 9. 213, 270, 271

(sing. migdam) military commanders; courageous warriors
(Lane, Lexicon, vol. 11, Suppl. 2986, col. i), 97, 120,81, 186, 196,
246, 272

(pl. maGrif) in Sufi context, esoteric knowledge or mystical
gnosis of God; ‘arif (pl. @rifun) lit. “one who has been given
mystical knowledge” (Sviri, The Sufis, 467; Trimingham, The
Sufi Orders, Glossary; Searcy, The Sudanese Mahdist State, 61),
20; also kashf, ma‘arif kashfiyya

lit. “the highest religious legal authority,” a degree attributed to
the Mahdyi, 1, 26, 50, 284

the textual sources of the Qur'an and the sunna (Cf. Aba Shuk,
“Minhajiyyat al-tashr1,” 11, col. ii), 36

the indigent, the needy, a category of beneficiaries of booty,
231, 233, fn. 7, 265

(pl. masalih) (1) a concept of public interest or raison d’état,
240, 241, 246, 248, 251, fn. 13; (2) a mechanism of deriving law by
means of analogical reasoning (giyas); it plays a role in deter-
mining the method of suitability (munasaba) that identifies
the “efficient cause” (‘lla, ratio legis) (Hallaq, Legal Theories,
83—4, 88ff., 112; Opwis, “Maslaha,” 210-11), 35—36, 43—46, 52, 53,
283, 294; also munasaba, illa, darar, qiyas

infallible, 2, 42, 49, 55, fn. 143, 284

(pl. mutan) the content or text of a hadith as distinct from the
chain of its transmitters, 32

estate, 236
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ma‘tiq
al-mawla ‘alayhi
mawlid al-nabi
maysir

milk

mu‘amalat
mudarris
muddat al-hiyaza

mudhakara

muhajirun

muhakkam

al-muhallil min al-talaq

muhsan

muhtasib

GLOSSARY

emancipated slave, 112

the guardian’s ward, 105

birthday of the Prophet marked by popular celebration and
liturgical recital in his honor (Trimingham, The Sufi Orders,
Glossary), 53, fn. 139

games of hazard, such as manqgala (or mingala), tawla and tab
(Lane, Manners, 350, 351, 353; al-Munjid, 834, col. iii), 275
private property in terms of ownership and rights of usufruct
(tasarruf), 77,79, 80, 85, 101, 255; also tasarruf

land whose ownership belong to the state while the rights of
usufruct may be leased to the individual, 77, 78, 79, 235, 249,
251, 288, 286

pecuniary transactions, 13

religious teacher, 18

(or amad) the period during which acquisition of title to the
land is legally possible; the period of prescription, 79, 81
memorialization, 175

lit. “immigrants,” (1) originally referred to the early Meccan
Muslims who fled the city with the Prophet in 622 and settled
in Medina; (2) metaphorically, the Mahdi’s adherents who
migrated from Turco-Egyptian territory to the Mahdist state,
20,187, 243

arbitrator, 271; also hakam, tahkim

lit. “the one who renders [the divorced wife] lawfully per-
missible [to her first husband],” a man who marries a triply-
divorced woman by intermediate marriage with the intention
to divorce her so as to make it possible for her former husband
to reinstate her by a new marriage contract, 153; also talag,
baynuna kubra, tahlil

lit. “immune,” a free adult Muslim, who has consummated a
valid marriage is deemed immune from temptation; hence, if
he [or she] commits adultery he [or she] is liable to stoning.
Some of the schools require that both parties must share this
status for the penalty to be applicable, 67, 68, 202, 203, 204,
205, 212, 219

the Islamic inspector of the market, public prosecutor in
charge of public morality (Cahen & Talbi, “Hisba,” 485-89),
269, 270, 271; also hisba, hakim al-siq



GLOSSARY

mujaddid

—al-din
mujahid
mujtahid

mumathala

munafiqun

munasaba

munkar

murid

murtadd

murtahin
musahara
mushahada

mushrikiun
muskir

Muslimaniyya
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lit. “renewer,” renovator sent by God to the Muslim commu-
nity at the turn of each of century. The Mahdi deemed him-
self authorized—in a Safl style and phrasing—to bring to
light the rules of the Qur’an and the sunna of the Prophet and
messengers that had been extinguished and to put an end to
the spread of the negative innovations, which brought about
the destruction of religion, 28—29, 33, 50-51

lit. “renewer of the faith” in the Mahdist state (Searcy, The
Sudanese Mahdist State, 8off.), 33

(pl. mujahidun) lit. “holy warrior” in jihad, 109, 241, 242; also
Jihad

a qualified specialist in figh who exercises ijtihad, 46, 48, 49, 51;
also jjtihad

a principle in retaliation according to which equivalence
between the victim and the perpetrator in terms of religion
and legal status (slave as distinguished from free person) must
be maintained, 180, 185

(sing. munafiq) hypocrites, dissenters. The Mahdi uses the
term as equivalent to apostates carrying the historical conno-
tation of schism within the umma dating back to the period of
the Prophet, 226

lit. “suitability,” the method of identifying the “efficient cause”
(illa, ratio legis) (Hallag, Legal Theories, 83—84, 88ff., 112;
Opwis, “Maslaha,” 210-11), 43; also ‘illa, maslaha

(pl. munkarat) reprehensible in terms of morality and nega-
tive innovations, 11, 159, 200, 212, 213, 220, fn. 9, 271, 276, 289
(pl. muridan) lit. “he who seeks [spiritual enlightenment],” a
disciple, novice of a Safi order (Trimingham, The Sufi Orders,
Glossary; Sviri, The Sufis, General Index), 24, fn, 117

lit. “one who turns back,” especially from Islam, apostate, 142;
also irtidad, ridda

pledgee, o1

relationship by marriage, 121

a mystical experience which can be accessed neither by the
intellect nor by the senses but rather by the heart, 37

(sing. mushrik) polytheists, 20, 225, 237

intoxicating liquor, 218, 219

Christians converted to Islam in the Mahdist state (Holt, The
Mahdist State, 111; Sudanic Studies 18{2007}, 16), 251
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mustafti
mustaghitha
musta’min
mu‘tabar
mutajalla

mutawatir

muzara‘a

nafaqa

nafs

na’ib

nakal
naqib

nasab
nashiza
nasib
naskh
nass

nisab

niyaha
qabd

GLOSSARY

the person who seeks an opinion on a point of law from a
mufti, xv, 66, 100, 132, 150; also fatwa

lit. “a woman seeking shelter.” The Mahdi uses a legal term to
connote married women who left their husbands behind (and
hence were exposed to danger) to join the Mahdiyya, 210
anon-Muslim protected by aman, 248

taken into account, effective in legal respect, 70, 281, 282

a woman who is not an object of temptation, 206

—see hadith

contract of lease of agricultural land in which one party pro-
vides the land and the other party the labor, the crop being
shared between them in accordance with a fixed ratio, 87,
288

maintenance, (1) a woman'’s right in consummated marriage
to food, clothing and matrimonial dwelling, the level of which
is determined in accordance with her socio-economic status
before marriage (Hallaq, Shari'a, 288-89), 137, 141, 163, 170, 172,
173; (2) expenses, cost, 91, 92, 263

lit. “soul,” person (as distinct from mal, “property”), 63, 70

(pl. nuwwab) (1) authorized representative, 236; (2) deputy of
the gadi, 13, 93, 120, 243

exemplary punishment, 197

(pl. nugaba’) a guardian of the liturgy or a chief in a Suff order
(Trimingham, The Sufi Orders, Glossary), 23

paternity; descent, kinship, 23, 99, 100, 101

lit. “recalcitrant,” a wife who has been proclaimed disobedi-
ent by the gadi (she loses her right to maintenance during her
recalcitrance), 118, 120, 129

lit. “share,” (1) a share of an estate, 170, 233; (2) a share in booty,
187

abrogation of a textual source of the Qur'an or the sunna by
another textual source, 1, 3, 35-36, 47, 49, 54, 284

(pl. nusus) (1) a text of the Qur’an or sunna, 35; (2) a legal trea-
tise written by a specialist in figh, 20

(1) the minimal value of stolen goods required for application
of the hadd punishment of amputation, 35, 70,107, 191, 192, 193,
195, 291; (2) the minimal amount of a specified kind of property
required for the imposition of the alms tax, 262, 263, 284
mourning, lament over the dead, 271, 275

taking possession of an object by virtue of a contract, 89



GLOSSARY

qadhf

gadr

— al-islam

ganun
garaba
garabat al-arham
qara’in
qasm
qat‘al-tarig
qgatl
— ‘amdan

— ghila

— khata’an
—shibh ‘amd

gawl

qayqar

qibla

gisas

qgiyas

qur’
qutb
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a false accusation of unlawful sexual intercourse entailing 8o
lashes, 214, 216, 272, fn. 3, 291-92

areligious judge of a shari‘a court, 3, 4, 9, 11,12, 13, 14, 18, 41, 42,
47, 67, 68, 70, 81, 91, 93, 105, 106, 118, 120, 121, 122, 123, 124, 132,
134, 135, 136, 137,138, 139, 140, 143, 162, 181, 191, 203, 204, 207, 211,
215, fn. 7, 232, 243, 269, 270, 281, 286

(in the Mahdist state) head of the Supreme Court in
Omdurman in charge of the judicial system, xvi, 11, 12, 15, 16,
70, 71, 81, 89, 91, 93, 127, 140, 141, 146, 150, 157, 159, 160, 193, 263,
fn. 8, 283

(pl. gawanin) statute; statutory law, 17, 21, 254

kinship, 23, 104

blood kinship, 104

(sing. garina) circumstantial evidence, 215

division of the husband’s time between his wives, 111

banditry or highway robbery, 199, 200; also hiraba

homicide, 181, 187, 198, 213, 216, 227

intentional killing, 181

killing under grave circumstances that entails capital punish-
ment regardless of the pardon of the victim’s kin, 180
accidental homicide, 179, 185

semi-intentional homicide that creates a liability for enhanced
blood money, 179; also diya mughallaza

(pl. agwal) lit. “saying,” (1) a Prophetic tradition, 101; (2) a tradi-
tion attributed to the Mahdi after his death, xv, xvi, 2, 33-34;
(3) legal view, 19

(pl. gayagir) Turkish fortified camps (cf. gagra in al-Athar
al-kamila, 111, fn. 9), 108, 150, 211

direction toward the Ka‘ba to which Muslims turn in praying,
41

retribution in the case of causing intentional homicide or
bodily harm, 179, 181, 185, 215, 216

(1) judicial reasoning, 52, 54, 283; (2) systematic analogy of the
Qur’an and sunna as a source of law in Islamic legal methodol-
08y, 1, 43, 45, 47, 49, 51, 293, 294; also usil al-figh, maslaha

(pl. qurir’) period of menstruation, 146, 148, 149, 290, 291

(pl. agtab) lit. “pole” or “axis,” the highest member in the hierar-
chy of awliya’ (friends of God) in Stfi orders (Trimingham, The
Sufi Orders, Glossary; Sviri, The Sufis, General Index; Searcy,
The Sudanese Mahdist State, 69), 8, 22, 23, 40; also awliya’
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rada’, rida‘
or rada‘a
radd

radi
rahn

ragaba

raqiq
ra’s al-mal
ratib

al-Ratib

ra’y
riba
ridda
rigab
riwaya
riyal

— qushli

rukn

ruya

rwya nabawiyya,
rwyat al-nabt
sabab

sabr

sadaq

— mu'ajjal,
mugqaddam

GLOSSARY

suckling, a legal impediment to marriage on grounds of foster-
age, 99, 100, 101, 161, 163

lit. “return,” the right of the Qur’anic heirs to the residue of the
estate after they have taken their prescribed portions and there
are no male agnatic heirs, 168, 169, 291; also ahl al-fara@’id, ‘asaba
a suckling—see rada‘

pledge, transfer of possession of property from the debtor
(pledger) to the creditor (pledgee) as security for the return of
aloan, 89, 91

(1) a tangible thing, res, of property, 77; (2) slave, 156, 274; also
ayn, itq ragaba

(sing. and coll.) slaves, 63, 64, 234

capital, o1

(pl. rawatib) a set of invocations to God, prayers and Qur’anic
verses prescribed by the founder of a Stfi order and imposed
on his adherents to be read at specified times of the day
(al-Athar al-kamila, v1, 9), 23, 33

the devotional manual compiled by the Mahdi (Holt, The
Mahdist State, 165; Trimingham, The Sufi Orders, Glossary;
O’Fahey, Arabic Literature of Africa, 1, 328), xv, 24, fn. 114, 54,
fn. 142

legal reasoning; a personal opinion, 48, 49, 155

lit. “increase,” interest, usury, 86, 89

apostasy from Islam, 142, 221, 227; also irtidad, murtadd

(sing. raqaba) slaves, 64, 265; also ragaba

(pl. riwayat) report attributed to the Mahdi, 31

silver coin; the Mahdist silver riyal was equivalent to the
Egyptian riyal (Searcy, The Sudanese Mahdist State, 62), 108
Turkish-Arabic name for Austrian (Maria Theresa) dollars
(Holt, The Mahdist State, 257, fn. 2), 108, fn. 8

(pl. arkan) lit. “support” or “prop,” a “pillar” of Islam, 246
vision, dream (Trimingham, The Sufi Orders, Glossary; Sviri,
The Sufis, General Index), 54

a vision derived from the Prophet, 37

—see asbab al-nuzul

patience, in Stfi context (Sviri, The Sufis, General Index), 24
nuptial gift; bride-price, 97, 98, 103, 107, 108, 120, 129, 131, 142,
207, fn. 6; also mahr

prompt nuptial gift, 125



GLOSSARY

— muwakhkhar
sadagqa
sahaba

sahib al-walaya
al-‘amma

sahih

salaf

salaft

sanad
saqiya
sariga
surriyya
sayf al-nabt

sayyid al-wujud

shahada

shahid
—al-zar

shahid

shaqiq, shagiqa

sharta

— muhammadiyya

shartk
sharika
shaykh

shirk
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deferred nuptial gift, 125, 143

voluntary alms, a charitable donation, 109, 259

(sing. sahib) Companions of the Prophet dating from the first
conversion; the Prophet’s contemporaries who knew him per-
sonally, 31, fn. 27, 38, 49, 55; also ashab

lit. “the possessor of the general guardianship,” the gadr’s func-
tion in default of a legal guardian, 195

valid (marriage), 113

the “pious ancients” of early Islam, 276, 284

the normative tradition of the forefathers. In the Mahdi’s
practice, this trend—strongly influenced by the revivalist
and reformist movements in Arabia and the Maghrib—is
manifested in the emphasis laid on the textual sources of the
Qur’an and the sunna, 1, 5, 6, 50, 283, 284

chain of transmitters of traditions, 32; also isnad

water scoop, wheel or irrigation canal, 262—63

theft, 70, 110, 193, 194, 197, 271

(pl. sarariyy) concubine, 64

lit. “the Prophet’s sword,” one of the Mahdr’s symbols of
authority, 8

in Sufi context, “the master of knowledge,” the stage beyond
ecstasy (Trimingham, The Sufi Orders, Glossary, s.v. wajd,
wujud). The Mahdi identifies sayyid al-wujud with the Prophet
(al-Athar al-kamila, v, 418), 8, 38, 50, 109

testimony, evidence of witnesses, 63, 79

witness, 63, 240

false witness, 282

martyr, one killed in battle with infidels, 104, 134, 168, 266

full brother (or sister), germane brother (or sister), 161

(1) the sacred jurists’ law of Islam, 2, 3, 5, 8,17, 26, 45, 53, 77, 88,
97, 98, 110, 120, 132, 157, 161, 167, 179, 180, 181, 202, 221, 262, 285,
290, 292, 293; (2) in the Mahdist version, xvii, 17, 21, 30, 126, 137,
155, 187, 195, 226, 256, 263, 285, 289

Islamic sacred law, 187

(pl. shuraka’) partner, 93

partnership, 87

(pl. mashayikh) (1) head of a Sufi order, 22, 23, 24, fns. 116-17,
25, fn. 124, 29, fn. 15; (2) master or founder of a school of law,
20

polytheism, 54, 224
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shubha

—al-‘aqd
shufa

sikka
stra
sitr
siyam

Saft

sukna
sulh

sulhan
sunna

— jahiliyya
ta‘a
ta‘addin
ta‘assub
tabi*

tabu

ta'dil

tafrig

tafsir

tafwid al-talaq

tahkim
tahlil

GLOSSARY

(pl. shubhat, shubuhat) uncertainty or doubt averting Qur'anic
punishments (Peters, Crime, 21—22), 113, 121, 122, 124, 191, 192,
fn. 6, 202, 215, 284

semblance of a contract, 121

the right of preemption, the option of the co-owner (or neigh-
bor) in property (or usufruct) to buy out his partner’s share
designed for sale, 93

the minting of coins, 8

(pl. siyar) biography of the Prophet, 49, 52

—see khafa’

fasting, 156, 274

a Muslim mystic; a mystical view, concept, doctrine, order or
tradition, xix, xx, 1, 3, 5, 6, 7, 20, fn. 91, 21, 22, 23, 33, 34, 37, 40, 52,
53, 54, 131, fn. 1, 220, fn. 10, 243, fn. 2, 260, 276, fn. 6, 283

a matrimonial dwelling, 170

a legally binding contract or treaty (mu‘ahada) between
Muslims and non-Muslims to suspend fighting and establish
peace for a specific period of time (Khadduri, “Sulh,” 845-46;
Zaydan, 1v, § 3809, 3811), 231, 232, 238, 250, 251

surrender by agreement, 231, 232, 238, 250, 251; also ‘anwatan
normative legal custom or conduct, especially that of the
Prophet, 1,2, 6, 9,12,13, n. 43, 15, 17, 19, 21, 27, 28, 29, 30, 31-33,
34, 35, 36, 41, 42, 43, 44, 47, 48, 49, 50, 52, 54, 55, fn.143, 59, 86,
87, 98,172,196, 222, 225, 239, 242, 252, 261, 263, 265, 271, 274, 276,
283, 284, 293, 294; also usil al-figh

customs dating back to pre-Islamic times, 53, 275

obedience of a wife to her husband, 131

lit. “transgression,” offense against law, tort, negligence, 135
ardent zeal for a school of law, 6, fn. 1

(pl. tabi‘an) lit. “Followers [of the Prophet’s Companions],” the
succeeding generation after the Prophet’s generation, 32

land registry, 227

—see tazkiya

lit. “separation of spouses,” i.e., dissolution, 121

commentary on the Qurian, 7, 20, 29, 31, 33, 51, fn. 124

lit. “delegation of the power to repudiate,” delegation to wife of
power to divorce herself (Shalabi, Ahkam al-usra, 521ff.; Peters,
“Islamic Family Law,” § 0.1.5.1.5), 139, fn. 2

arbitration, 14; also hakam, muhakkam

—see al-muhallil min al-talag



GLOSSARY

tajdid
takfir

takhayyur

takhmis

takiyya
talag
—ba’in

— mudaf
—rajT

ta'liq al-talaq bi’l-shart

taqlid

taqwa
tarika

tariqa

— muhammadiyya

tasanif

333

—see mujaddid

charge of unbelief, excommunication, 124, 137, 142, 143, 145,
148, 149, 150, 160, 221, 222, 223, n. 4, 285, 287

lit. “selection,” combining different legal doctrines from the
dominant school or other schools, or from early independent
jurists, in order to support reformist norms that have been pre-
determined, 27, fn. 7

division of the booty into five shares for the purpose of its dis-
tribution among the recipients, 239, 240; cf. khums al-khums

a Sufi shelter, 266

repudiation:

lit. “final,” irrevocable repudiation, becomes operative imme-
diately with all attendant legal effects, 111, 125, 132, 149, 152, 161,
202; also bayniina sughra

suspended repudiation, 122

revocable repudiation, enables the husband to reinstate his
wife during the waiting period without concluding a new
marriage contract; the divorce becomes irrevocable after the
expiry of the waiting period, 111, 132, 149, 152, 202; also idda

(1) conditional (mu‘allag) repudiation that becomes effective
on the uncertain occurrence of a specific event in the future,
122; (2) suspended (mudaf) repudiation that becomes effec-
tive on the occurrence of a specific future date (in Maliki doc-
trine, such a stipulation is null and void and the repudiation
becomes immediately operative) (Shalabi, Ahkam al-usra,
494ff,; Peters, “Islamic Family Law;” § 0.1.5.1.4), 122, 157, fn. 3

lit. “imitation,” adherence to the authoritative opinions of muy-
tahids within each of the schools of law, 1, 28, 49, 51, 52, 55,
fn. 143

fear of God, 31, 50, 51, 54

estate, 168, 236

(pl. turug) lit. “path” a Sufi order; a mystical method
(Trimingham, The Sufi Orders, Glossary), 1, 7, 21, 22, 23, 24 and
fns. 17 and 120, 52, 54

lit. “Muhammad’s path,” the “path” that leads the enlightened
mystic to a direct encounter with the living Prophet who per-
sonally clarifies for him all legal decisions (Radtke et al., The
Exoteric, 97, fn. 16), 52, 53

(sing. tasnif) compilations of figh treatises, literary works, 20,
28
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tasarruf
ta‘stb

tatlig
tawakkul
tawba
tawhid

ta‘zir

tazkiya

thayyib

tin
ulama’

— al-sw’,

ulu al-amr
‘umad
‘umal@’
umara’

umm al-walad

‘uqiba

GLOSSARY

rights of usufruct, 77, 235, fn. 4; also milk

a principle of inheritance, according to which a son converts
his sister, the daughter of the deceased, into an @asaba or
residuary heir, the son taking twice as much as the daughter
(Coulson, Succession, 41-42), 167

repudiation pronounced by the gadi on behalf of the husband,
67, 68,134, 136, 137, 139, 140, 141, 143, 144, In. 1, 286

trust in God, mystic state of abandonment into God’s hands
(Trimingham, The Sufi Orders, Glossary; Sviri, The Sufis,
General Index), 24, 196

repentance, 183, 198, 212, 222, 224, 243, fn. 2, 271

in SGfl context, unity of God (Sviri, The Sufis, 284), 27, 28, 105,
275

a corrective punishment imposed by the judge or executive
official at his discretion for an offense that does not fall within
the definition of one of the offenses for which a particular
penalty (hadd) is prescribed (Peters, Crime, 65ff.; 1zzi Dien,
“Ta‘zir”; Anderson, Africa, Glossary), 187, 203, 204, 208, 212, 218,
259, 272, 275

a credibility test of a witness, by secret and public inquiry, ini-
tiated by the gadi, before the witness is allowed to testify in
court, 281

an adult woman who has lost her virginity, 103, 104, 108, 109,
234; also ‘uzba

—see atyan

(sing. ‘alim) the religious scholars of Islam, 1, 2, 3, 6, 8, 11,17, 18,
19, 20, 21, 26, 27, 28, 36, 42, 44, 46, 47, 49, 51, 54, 59, 77, 100, 182,
222, 223, fn. 4, 232, 241, 271, 292, 293, 294

lit. “the ‘wlama’ of evil” ulama accused of cooperating with
the Turco-Egyptian administration while denying Muhammad
Ahmad’s mahdiship (Aba Salim, al-Haraka al-fikriyya, 50), 19, 20,
50, 252

lit. “those in charge of authority,” the political authority, 18
(sing. ‘umda) chiefs of tribes, 8o

(sing. ‘@mil) agents for collecting taxes, 97, 120, 211

(sing. amir) emirs, governors, 196, 246

a female slave who gives birth to a child by her master becomes
free on her master’s death, provided the child is still alive, 65,
66, 286

punishment, 182, fn. 10



GLOSSARY

(u rj‘

ushr

usul al-figh

usult
‘uzba

wad‘al-yad
wahdaniyya

wahy

wakil
walad

walayat al-ta’dib
wali
— al-magqtal

waqf

warada

warid

wasf
wast
wasiyya
wird
ya’isa

yaqin

yaqza
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customary law, 34; also ‘ada

lit. “tithe [of the produce],” land tax levied from Muslims (in
the Ottoman empire), 232, 262, 263

(sing. asl) lit. “the roots of Islamic legal doctrine,” Islamic legal
theory consisting of the four sources of law: Qur’an, sunna,
gma‘ and qiyas, 1, 3, 8, 26, 47, 49, 50; also sunna, ijma’ qiyas,
ijtihad

expert in the theory of law, 8

a non-virgin, 108; also thayyib

unlawful possession, 79, 254

the unity of God, 21

in the Mahdr’s documents, divine inspiration (cf. Wensinck-
[Rippin], “Wahy,” 53ff.; Sviri, The Sufis, 502), 36-37, 55; also
ilham

authorized representative, proxy, 141, 256

lit. “descendant,” a child or lineal agnatic grandchild (in inheri-
tance), 167

marital chastisement, 118

—see awliya@’

the victim'’s prosecutor, 181

religious, pious endowment, 12, 231, 232, fn. 4, 240, fn. 13, 259
in Sufi literature, a common expression signifying a mystical
experience descending on a human being all of a sudden, 37,
fn. 56, 40, fn. 78,175, fn. 5; also warid

(pl. waridat) mystical occurrence or experience; mystical
insight; revelation in the broad sense of mystical enlighten-
ments (Knysh, al-Qushayri’s Epistle on Sufism,108; Trimingham,
The Sufi Orders, Glossary; al-Athar al-kamila, v11, Glossary), 37;
also warada

a quality necessary for the validity of a contract such as the
presence of a witness, 121

testamentary executor, xvii, 171, 174

(pl. wasaya) will, bequest, testamentary disposition, xvii, 174, 175
—see awrad

lit. “a desperate woman,” a woman who has reached the “age of
despair,” i.e., ceased to menstruate, 147

lit. “certainty,” one of the highest ecstatic experience in Stufism
(Sviri, The Sufis, General Index), 276; also hal

state of wakefulness; in full possession of one’s mental facul-

ties, 38, 49
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yusr
zahir, zahirt

zakat
— al-fitr,

zalim

zanin

zann

zawaj mudaf

zihar

zina

zuhd

— l-dunya,

zuhur

zulm

GLOSSARY

lit. “ease” or “easiness,” a variant of maslaha, 46

lit. (1) “external,” exoteric knowledge based on the textual
sources, 36, 102; (2) literal interpretation of the Qur'an and the
hadith connected with the unique legal school of Ibn Hazm
(d. 456/1063) that may have inspired the Mahdyi, 54, 69, 100, 101,
102, 147, 212; (3) lit. “apparent (property),” 259; also batin

alms tax, 2, 259, 260, 262, 263, 264 and fn. 12, 265, 266, 271, 288,
202,

a religious obligation in connection with the termination of
the fast of Ramadan, 68, 260, 261, 265

transgressor, 79

a man who has committed unlawful sexual intercourse, 203,
272

a presumptive rule or conjecture awaiting the consensus
(yma‘) of the wulama’ for its validity (Coulson, History, 78;
Hallaq, Sharia, 981f.), 47, 51

marriage suspended to some future date, 112

a derivative from gahr, lit. “back,” an oath denoting incestuous
comparison (“you are for me like my mother’s back”) thereby
deeming the wife forbidden and divorced, 156, 157, 159, 160
unlawful sexual intercourse punishable by a Quranic punish-
ment, 67, 98,136, fn. 1,194, 204, 210, 214, 216, 271

in Safism, asceticism, world-denial (Sviri, The Sufis, General
Index; Trimingham, The Sufi Orders, Glossary), 10, 24, 244
withdrawal from worldly things, such as property; asceticism
(Sviri, The Sufis, 317-18), 10

manifestation (of Muhammad Ahmad as the Mahdi), xv, 17
wrong, 197



General Index*

Abalsland 7
Al-‘Abbadi, al-Hasan b. Sa‘d b.
Muhammad 2, 46, 48-50
legal methodology (God fearing,
inspiration, ijtihad, necessity) 49
‘Abdallahi b. Muhammad, Khalifat al-Siddiq
(AbuBakr) 9,12, fn. 40,13, fn. 43, 50, 73,
172, 210, 212, 227, 234, 251, . 13, 256, 294
‘Abdallahi’s documents 4, fn. 4, 295,
fn.15
the Mahdr’ documents  xv, 3
gadis and the Quran, the sunna and the
Mahdi’s proclamations 13, fn. 43
‘Abd al-Qadir, Mahmud (the Mahdi’s uncle)
200
‘Abduh, Muhammad 53
Abt ‘Anja, Hamdan 46
Abu Hurayra, transmitter g1
Abu Khamsami’a (a leader of bandits) 200
Abt Qarja, Muhammad ‘Uthman 65,148
Abu Salim, Muhammad Ibrahim 3, 7, 21, 27,
30, 31-33, 213
the Mahdr’s documents
the Mahdr’s legal methodology 7, 50
inspiration from the Prophet and
God 7-8,38,fn. 67
interpretation of Qur’anic
30-31
schools of law 7, 27, 294
Hanbali doctrine

Xv—xvi

verses

27 (theology,
aggravated punishment,
miracles)

Maliki doctrine
Shafi‘7 doctrine
sunna  31-33

the MahdT’s policy of takfir

Salafi Islam 6, fn.1

sodomy 213

the ‘ulama’s historic role and

heritage 21,26

27 (residuary law)
27 (worship)

222, fn.2

bers in bold indicate principle references.

Abu Shuk, Ahmad Ibrahim  xix, 2, 50
ilham abrogates Quran and sunna 50
‘Nisha 40,101, 111, 16
‘Ali (the fourth caliph) 38
‘Alf, Ahmad (Qadi al-Islam)
93, doc. 36, 146, 150, 160
‘Ali b. Muhammad Hila (‘Ali wad Hila),

11, 70—71, 81, 91,

Khalifat al-Faraq (‘Umar) 9,171, 207, fn. 6
Alms tax
conversion from property tax to voluntary
alms 259
levying tax from tenancy 263; see

Glossary, s.v. muzara‘a
property exempt from  259; cf. Glossary,
s.v. sadaqa
rates on various types of property  doc. 84
recipients of doc. 85
the martyr’s relatives 266
orphans 266
the poor and indigent
the Prophet’s kin 265
slaves 266

265-66

sanctions on non-payment of doc. 83
as a state instrument for promoting social
justice 260, 266, 287-88
Sufis exempt from 260
‘Amir (transmitter) 91
‘Anqara, ‘Abdallahi al-Nar 137
Ansar 18, 20, 40, 43, 46, 78, 104, 115, 144, 149,
186, 192, 200, 210, 211, 224, 241, 290
as arbitrators 271
receive monetary allocations; hence not
entitled to booty 45,187, fn. 4, 239
veterans do not get monetary
allocations 187
weapons and horsesto 196
Apostasy 10, 11,142; also booty; Glossary, s.v.
ridda, irtidad
indeeds 285

blaspheming God 222-23, 285

The Arabic al-, being a definite article, has been disregarded in alphabetization. Page num-
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Apostasy (cont.)
withdrawal from Islam
285
in fundamental principles 285
denial of the Mahd1’s mahdiship
doc. 69, 235, 237, 252, 285
munafigan  doc. 71; also Glossary
in omission
failure to immigrate to Mahdist
territory  doc. 71, 285
negligence in the application of the
sharta 221
punishments of hadd on  docs. 69 and 72
repentance of docs. 60, 69, 70
arbitrators to enhance public morality
doc. 87; also public morality; Glossary, s,v,
muhtasib
as a precondition for marriage
Al-Azhar  7,11,17,19
al-Azhari, Ahmad b. Isma‘ll, Mufti and Chief
Judge of western Egyptian Sudan 14,18,
fn. 81
Azrael [the angel of death] 41

221, doc. 70,

105, 117

Bahral-Fil 6
Bahr al-Ghazal 192
Bara 40,137,144
al-Bashir, Ahmad al-Tayyib 7, 23, 40,114
al-Basir, Muhammad al-Tayyib 122
Berber 7,11,12, 45, 78, 79, 108
Booty; also fay’, Glossary, s.v. fay’, ghanima
absentees’ property 235
allocations to Ikhwan who have no share
in the booty 240, fn.13
allocations to the Mahd1’s kin and
companions docs. 73, 77
definition of 234
division of spoils to recipients doc. 76
exclusion of women from division 241
property doc. 74
men, women and children left in
Turco-Egyptian territory 41, 64,
210, 234, doc. 75
wives kidnapped in Turco-Egyptian
territory  doc. 65

Cahen, Claude 231
“CommandingRightandForbiddingWrong”
269, 271, 289

GENERAL INDEX

contract of safe-conduct—see Holy War, s.v.
pledge of security
Conversion to Islam  77—78, docs. 79-82
dhimmis in Turco-Egyptian territory
doc. 81, 286
Gordon (General) doc. 79, 286
Governor of Egypt  doc. 80
redemption of “infidel” captives
converted to the Mahdiyya
Coulson, Noel 168, fn. 5
Custody doc. 47
maintenance for the child 163
period of suckling 161-62
priority for custody 161,163
the welfare of the child 163; also
Glossary, s.v. hadana
custom—see Legal Methodology of the
Mahdi

doc. 82

Dahhak (commentator) 115,284
Al-Darir, Muhammad Amin, the Mufti of the
eastern Egyptian Sudan 8, 14,18, 22

dhimmis—see Glossary, s.v. dhimmi

discretionary punishments doc. 13, 98, 191,
197, doc. 61, 98, 203, 204, 208, 259,
docs. 68 and 89, 288; also Glossary, s.v.
tazir

dissociation from the community

Divorce

198, 291

alimony during waiting period 152
dissolution on the grounds of 287
105, 106,
docs. 37-38, 148, 149, 150, 211, 285
husband’s absence 67, docs. 33-34
lack of equality 134; also Glossary,
s.v. kafaa
non-provision of maintenance
docs. 33 and 35
prejudice 135, doc. 36
wife hates her husband  doc. 25; also
Glossary, s.v. kariha
financial liability doc. 27
irrevocable 42, 51,125, 132, 134, 136, 144,
doc. 42, 156, 202—3, 284; also Glossary,
s.v. talag ba’in
khul—see Glossary
compulsory khul*  docs. 29—30
constitutes a faskh, not a talag  doc. 31
legal effects 125, doc. 31

difference of religion
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nuptial gift doc. 28
renouncing compensation as a
religious virtue ~ doc. 29

legal effects of 202—3

menstruation, menstrual period 137,
138, docs. 39—40, 149, 150, 284, 290, 291;
also Glossary, s.v. istibra’

oath of haram or continence (without
mentioning God’s name) is null and
void docs. 44-46, 274; also Glossary,
s.v. i@, zihar

reinstating a triply divorced wife with no
intermediate marriage  docs. 42—43

revocable 111,132,136, 141, 149, doc. 42,
156, 202, 203; also Glossary, s.v. talag

rajt

sunni 125

suspended 122,160; also, Glossary, s.v.
talag mudaf

tatlig  docs. 32—33; also Glossary
triple 152,160
waiting period 137, docs. 39—41, 42; also
Glossary, s.v. idda
of a slave woman 149, doc. 41
dreams 38
al-Dufari, ‘Abdallahi ‘Abd al-Hafiz 54

eclecticism from Sunni and Shi‘1
schools 27, 293; also Glossary, s.v.
takhayyur, ikhtiyar

El Obeid 12,72, 144, 181, 233

English principles of law (in Sudan)
precedent, natural justice, justice, equity

and good conscience’ 294

excommunication docs. 58-59, 286

expiation 63, 109, 156, doc. 46, 211; also
Glossary, s.v. kaffara

false accusation of unlawful sexual
intercourse  doc. 61, 291-92; also
Glossary, s.v. qadhf

Fatima (the Prophet’s daughter) 109

Fay’
expansive definition of 73,143, doc. 73,

233; also Glossary, s.v. fay’

Q.8:41and Q. 59:7 231-32, 238, 292
andwaqf 231,232,fn. 4

Fez 11,29

al-Fullani, Salih =51
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fugaha’ 1,35, 43, 232, 284, 293
of the Prophet’s generation 283

al-Gezira 65
al-Ghazzali, Aba Hamid Muhammad 36, 37
al-Ghazzi, Shakir, the Mufti of the Court of
Appeal in Khartoum 14,18, fn. 81
Gordon (General) 18, 20, 236
“governor of the market”  doc. 86, 289; also
Glossary, s.v. muhtasib
weights and measures 274

Hallaq, Wael B. 30, fn. 21
Hejaz 11,17
highway robbery—see Glossary, s.v. hiraba,
qat‘al-tarig
Holt, Peter M.,  xix, 2,19, 50, 209
harsh legislation for women’s safety 209,
288
legislative ijtihad 51
Holy War  10; also Glossary, s.v. jihad
against Egypt 22
as fard ‘ayn  246; also Glossary
as fard kifaya  246; also Glossary
pledge of allegiance 9, 10,18, 23, 109, 110,
114; also Glossary, s.v. bay‘a
pledge of security 21, 44, 78, 200, 222,
223, 224, 226, 248, 254, fn. 3, doc. 79,
285; also Glossary, s.v. aman
women participating in  doc. 78
Homicide and Bodily Harm, also Glossary, s.v.
qatl, jurith
accidental 179,185
blood money 180
of a dhimmi 253
blood revenge 14
causing bloodshed to civilians entails
liability to private retaliation and state
sanctions doc. 54
compensation for injuries according to
slaves’ price doc. 53
compulsory retribution for
killing  216-17
equivalence doc. 53; also Glossary, s.v.
mumathala
exempt from criminal liability for killing
in Turco-Egyptian territory  doc. 52
exempt from retaliation or liability for
blood money under the sharta 180
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Homicide and Bodily Harm, also Glossary, s.v.

qgatl, jurih (cont.)

intentional homicide entails compulsory

retribution  doc. 51,185

killing with impunity a person commit-
doc. 67
male agnates as a liability group 179, fn. 3
as penal and tortious law  doc. 51
transition from private to public law

doc. 52,187

ting a sexual crime

Ibn ‘Abbas (the Prophet’s Companion) 4o,
116, 125, 283
Ibn ‘Abd al-Salam (the Prophet’s
Companion) 40
Ibn al-‘Arabi, Muhy1°’l-Din 7, 21, 22, 40, 50,
53
Ibn ‘Asim, Abt Bakr Muhammad b.
Muhammad  xvi, 180
Ibn Idris al-Fasi, Ahmad 7, 21, 22, 51, 54
legal methodology 54-55, doc. 31
Ibn Hazm (a Zahiri scholar) 34,171,174
Ibn Mas‘ad (the Prophet’s Companion) 4o,
16
Ibn Taymiyya 132
Ibn Tamart (founder of Almohad
movement) 55, fn. 143
Ibn Ubbay, ‘Abdallah 226
Ibrahim, ‘Abdallah ‘Ali 3
Ibrahim, Muhammad al-Makki 27
ifta°—see Glossary
Ijtihad—see Legal Methodology of the
Mahdi
classical 26,284
‘Tkrima (commentator) 115, 284
‘Illaysh, Aba ‘Abd Allah Muhammad b.
Ahmad  xvi, 97
import of codes from Europe 17
Infidels 9,17, 20, 21, 34, 77, 106, 108, 126,
134, 137, 142, 143, 148, 149, 168, 183, 222,
223, doc. 73, 236, 237, 238, 251, 252,
246, 255, doc. 82, 186, 219, 224, 226,
272, 273, 276, 277, 285; also Glossary,
s.v. harbt
redemption of doc. 82
spouses left behind in Turco-Egyptian
territory 106, 137
infallibility—see Legal Methodology of the
Mahdi

GENERAL INDEX

Inheritance and Wills
abrogation of Q. 2:180 and 240 174
bequests in favor of legal heirs  doc. 50
legal heirs in non-Mahdist territory
excluded from inheritance on the
grounds of apostasy  172—73
parentelas (classes of male agnates) 179,

fn. 3

Quranic heirs  doc. 48; also Glossary, s.v.
ahl al-fara’id

radd doctrine 167, 169; also Glossary

ta‘sib doctrine—see Glossary
widow’s share in  doc. 47
widow’s waiting-period maintenance out
of the estate  doc. 49, 287
Interest doc. 11, 91, 92, 288; also Glossary,
s.v. riba
circumventing prohibition of 86, doc. 11
Islamization of tribal society 289

Jabal Qadir 8,127

Jabara, Ahmad (Qadi al-Islam) n

Jahiliyya 156, 209, 271
pre-Islamic tribal law 179

Jesus 38

al-Jilani, ‘Abd al-Qadir 8, fn. 18, 34, 40
al-Jurda, the battle of 235

Kaba 41; also Glossary, s.v. gibla
Karrar, Ali Salih 3
Kassala 44,78
al-Khadlir, al-Khidr
Khalid, Mansar 12
Khalid, Muhammad Bey, the sub-Governor of
Dara

8, 40; also Glossary

12, 113

Khalwatiyya (Safi order) 7

Khartoum 16,18, 19, 20, 77, 108, 148, doc. 79

Khatmiyya (Safi order) 22

Khedive, the Egyptian 18,182

Khujali, Muhammad al-Khayr
108

al-Kurdufani, Isma‘l ‘Abd al-Qadir
fn. 38, 50,194, fn. 2

Kurqusawi, Karamallah Shaykh

Muhammad 192

45,79, 87,

2,33

Land
lease forrent  doc. 9; also Glossary, s.v.

gar, duqundc
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miri category of  docs. 67, 235, 249, 251;
also Glossary

period of prescription 12, docs. 7-8; also
Glossary, s.v. muddat (or amad)
al-hiyaza

pledge doc. 11; also Glossary, s.v. rahn

preemption doc. 12, 283; also Glossary,
s.v. shuf‘a

reform in land tenure  doc. 9, 288

tenancy doc. 10, 288; also Glossary, s.v.
muzara‘a
according to the Qur’an and the

Prophetic sunna 87
legal methodology (classical) 1; also
Glossary, s.v. usil al-figh

updating 1
Legal Methodology of the Mahdi  26-55,
283
abolition of schools of law 1, 20, 26—29,
93,283

abrogation of textual sources 1, 35-36,
44, 47, doc. 50, 292—93; also Glossary,
s.v. naskh
hadith abrogates Quran 32, 35-36
ilham abrogates Qur'an and

sunna  50; also Glossary, s.v ilham

analogical reasoning 1, 42, 43, 45, 49, 51,
152, 284, 293; also Glossary, s.v. giyas,
ra’y, ijtihad
repeal of 47, 283, 293

consensus 1,27, 34, 42, 47, 49, 51, 52, 54,
55, 152, 161, 218, 293, 294; also Glossary,
s.v. ijma‘
repeal of 47

custom, customary law 13,14, 141,157,
18081, 206, 294; also Glossary, s.v. ada,
‘urf, il@’, zihar
as a source of law 34, 294

ease—see Glossary, s.v. yusr

eclectic device 27, 293; also Glossary, s.v.
ikhtiyar, takhayyur

fuqaha’ belonging to the generation of the
Prophet 283-84

God fearing 31, 50, 123; also Glossary, s.v.
tagwa

Hanafi school 11,283
harm 45; also Glossary, s.v. darar

ijtihad—see Glossary
judicial 294
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Sufi conception of 51
as statutory, legislative act 51
Hanbali school 141
implementation of 3-4, 294
imprint on contemporary Islamic legal
theory or positive law  293-94
infallibility 1, 2, 8, 26, 27, 32, 42, 49, 51,
284; also Glossary, s.v. ma‘sum min
al-khata
inspiration from the Prophet or God as a
source of law 1, 27, 36—43, 47—48, 198;
also Glossary, s.v. ilham
“Angel of Inspiration” 37, 39, 49; also
Glossary, s.v. malak al-ilham
inacolloquy xv, 8, 37, 40, 42, 50, 54,
115, 116, 153, 223, In. 4, 240, 244, 250;
also Glossary, s.v. hadra
compared to divine inspiration 36,
37, 42, 50, 153; also Glossary, s.v. wahy
legal discretion of the Mahdi as a source
of law 32, 42, 47, 51, 284, 293
as a legal instrument to promote the
Mahdr’s policy 293
political agenda  285-86
social agenda 286-88
literal reading of textual sources  34-35,
47, 54, 71, fn. 6, doc. 14, 147, 191-92, 216,
239, 256, 284, 291; also Glossary, s.v.
zahirt
Maliki school 11,138, 283
monotheism 27-28
necessity 3, 43, 45—46, 49, 55, 208, 214,
fn. 3, 283 also Glossary, s.v. darira
public interest  35-36, 4346, 53, 241,
246; also Glossary, s.v. maslaha
Quran 1,15, 28,29-31
asbab al-nuzul—see Glossary
citing verses in context 29, 30, 169,
187
interpretation of Qur’anic
verses 30—31; also Glossary, s.v.
tafsir
and the sunna as one indivisible
source of law 30, fn.17
Salafi impact 283
schools of law 19, 26—55; also Glossary,
s.v. madhahib
Safi impact on legal methodology  xx,
25, 52-55, 283
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Legal Methodology of the Mahdi (cont.)
sunna 1,15, 31-33; also Glossary
chain of transmitters ~ 32; also
Glossary, isnad, sanad

Prophetic 1, 6,15, 30, 31-33, 35, 47, 52,

54, 87, 222, 225, 242, 252, 271, 276,
282
traditions attributed to the
Mahdi  33-34, 185,198, 205, 206, fn. 2,
213, 220, 22223, 226, 272, fn. 4
Legal Opinions—see Glossary, s.v. fatwa
as acts of state legislation 3,16
istifta’ from the Mahdi or the Qadt
al-Islam 13, 14, 67-68, 120; also
Glossary
collective 15
opening and concluding formulas
of 16
“Legislation” by the Mahdi Deviatiing from
Legal Doctrines  29off.
allocating the entire estate to a martyr’s
widow while ignoring the doctrine of
radd doc. 48, 201
bequest in favor of parents and close
relatives  doc. 50, 291
compulsory retribution not in line with
the spirit of Q. 5:45 doc. 51, 216-17,
292
discretionary punishment and criminal
sanctions on excessive nuptial
gift 109-10, 290
dissolving the marriage of a spouse in
Turco-Egyptian territory on
the grounds of difference of
religion doc. 37, 290
division of booty without distinction
between rich and poor and regardless
of military profession 240, 242, 292
enforced khul with no compensation to
the husband doc. 28
enforced obedience doc. 24
expropriation of excessive nuptial gift as
expiation and charity for the poor and
jthad  doc.17, 290
fixing the punishment of gadhfat 100
lashes 216, fn. 9, 291—92
harsh measures against a recalcitrant
wife 290

GENERAL INDEX

highway robber’s repentance after
capture doc. 60, 291

ignoring preconditions for amputation of
a thief’shand doc. 55, 201

intentional homicide entails a
compulsory retribution  doc. 51

manumission of umm al-walad and her
children by slaves in her master’s
lifetime  doc. 2; also Glossary, s.v.
umm al-walad

marrying a fifth wife is deemed
valid docs. 18 and 20, 290

reinstatement of a triply-divorced wife with
no intermediate marriage  doc. 42

stealing of booty entails amputation of
the hand doc. 58

transition of homicide from private to
publiclaw doc. 51, 21617, 292

waiting period of one menstruation
138, 148-149, 290; also Glossary, s.v.
istibra’

widow’s waiting-period maintenance out
of the estate 173

Levtzion, Nehemia 52

Levy-Rubin, Milka 253

Libya 22

Literal Reading of Qur’anic Verses; also Legal

Methodology of the Mahdi; Glossary, s.v.
zahirt
Q.2a80and 240 35,284

Q. 4:23 284

Q.5:38  34-35, doc. 55, 284
Q.8:41 doc.76

Q.24:14-5 216

Q.65:4 284

literal reading of hadith doc.14
Lokkegaard, F. 231

Al-Mahdj, al-Sadiq 52

his legal methodology (jjtihad, necessity,
public interest) 293
the Mahdi and the ulama 294

Mahdism

eschatological expectations 6
neo-Mahdism 293

Mahdist State

causes of emergence 6
judiciary and ifta> 1117
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legal actions in Turco-Egyptian territory Massa 127
ignored 122 Mecca o, 30,142, 226
political establishment 6-11 Medina 9-10, 142, 226
Safi background 2125 miracles of mystics—see Glossary, s.v.
Safi organizational networks 23 karamat
ulam@  17-21, 27, 50, 182, 292—93 al-Mufti, Husayn Sayyid Ahmad 1,13, 219
Mahmud, Mahjuab al-Tijani 3 Muhammad Ahmad B. ‘Abdallah (the Mahdi)
manifestation of Muhammad Ahmad—see communication with the Prophet 1,
Glossary, s.v. guhur doc. 42
Manshir al-Hudiad 270 custodian of public morality 9, 288
Manshir Qawa‘id al-Ahkam (the Mahdr's) his documents as a source of legal
13, 219, 293, fn. 7 history xv,3—4
Marakish 10 his education 6-8, 27
Marriage as executive, legislative and judicial

abduction 145, fn. 3

against a woman’s will  doc. 15,106, 131,
doc. 32

delegation of power to women  doc. 16

difference of religion as impediment
to 142,fn.2

equalityin 142, fn. 2; also Glossary, s.v.
kafaa

expenses of 109

with a fifth wife  docs. 18 and 20

impediment on grounds of fosterage
doc. 14; also Glossary, s.v. rada’

intermediate docs. 42—43; also Glossary,
s.v. tahlil
reinstatement of a triply-divorced wife

without doc. 42

irregular  docs. 18 and 26; also Glossary,
s.v. fasid

legal effects of doc. 26

marrying a woman promised to another
doc. 13
breaking a proposal of marriage 97

nuptial gift docs. 17 and 28; also
Glossary, s.v. mahr, sadaq

polygamous  docs. 18, 19, 20, 21
equality among wives 111, 116, 124,

286

rehabilitation of union once the wife
joins the Mahdiyya docs. 38 and 40

restoration of a woman married to
another to her former husband
doc. 26

suspended 112

void doc. 26; also Glossary, s.v. batil

authority of the state 1, 8—9

the “Expected Mahdi” 1,18, 21, 26, 42, 50,
284; also Glossary, s.v. al-mahdi
al-muntagar

as legislator 1-2
human 293
pragmatic 290

as a moral authority 1,8,9

Muhammad al-Mahdi b. ‘Abdallah 8

and oath or pledge of allegiance 7, 9-11,
18, 23, 109-10, 114; also Glossary, s.v.
baya

his origin 6

and Ottoman legislation 12,16-17,
doc. 6, 90, 225

the Prophet’s personal example 7273,
docs. 42 and 82

as renovator of doctrine  28-29, 33, 50;
also Glossary, s.v. mujaddid

and revival of Islam 26, 276

and sayyid al-wujud—see Glossary

“Seal of the Grand Caliphate”—see
Glossary, s.v. khatim al-khilafa
al-kubra

“Successor of the Prophet” 4, 8, 29, 33,
50, 73, 294; also Glossary, s.v. khalifa

Saff background
ideas and concepts 6, fn. 1, 24-25, 33
mobilization of Safi organizational

networks 23-24
elimination of Sufi orders 6, .1,
22-23
as supreme mufti 14-15
as supreme gadi  doc. 16, 106, 112, 135
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Muhammad Ahmad B. ‘Abdallah (cont.)
2,17-21, 27, 42, 50, 55, 77,
100, 252, 294

jihad against them
their stigmatization as infidels 19
Muhammad ‘Alj, the governor of Egypt 6
Muhammad Sharif b. Hamid, Khalifat
al-Karrar (‘Ali) 9, 40,207, fn.5
Mujahid (commentator) 115, 284
Muslim Brothers in Sudan 293
251; also Glossary

and ulama’

19, 20—21

Muslimaniyya
Mustafa, Zaki 209

Al-Na‘im, Abdullahi Ahmed 293

negative innovations 33, 252, doc. 89; also
Glossary, s.v. bid‘a

Al-Numayr, Jafar  xv, 293
reinstating the shart@ in Sudan xv,

293-94

nuptial gift—see Marriage

Nar al-D2’im, Muhammad Sharif 7, 23, 40, 114

Nuway, Dayf Allah 224

Oaths
of continence
ila
of haram  doc. 44—46; also Glossary
Obedience
Glossary, s.v. taa, nashiza

44-46; also Glossary, s.v.

docs. 23—24, 130, 290; also

coercive measures to enforce obedience
doc. 24
compulsory khul*of disobedient wife
docs. 25 and 29
leaving the husband and joining the
Mahdiyya 18
symbolical beating of recalcitrant
wife 120
O’Fahey, R.Sean 3
Ottoman laws 12,16, 21, 59, doc. 6, 80, 225,
254, 255, 288; also Glossary, s.v. ganin
Land Law of 1858 79
Mejelle, the Ottoman Civil Code of

1877 17,34, 79

pledge of allegiance—see Holy War

pledge of security—see Holy War

policy of takfir 124,137, 142,143, 145,148,
149, 150, doc. 69, 221, 222, 223, fn. 4, 285;
also Glossary, s.v. takfir

GENERAL INDEX

polygamy—see Marriage
Powers, David  xx,168, fn. 5
“Proclamation of Hair” 294, fn. 14
Prayer
breaking a prayer ritual entails capital
punishment or expropriation of
property 273
public interest—see Legal Methodology of
the Mahdi
Public Law
expansion of at the expense of private
law 217
compulsory retribution  docs. 51 and
67, 285, 292; also Glossary, s.v.
qisas
reinstating alms tax as an obligatory
tax doc. 83, 292; also Glossary, s.v.
zakat
Public Morality 9,13, 20, fn. 95, 59, 122, 192,
doc. 86, 213, 216, fn. 9, 241, docs. 8788,
281, 285, 288-89
statutory punishments for moral
offenses 187, 208, 218, 219, 270, 274,
289; also Glossary, s.v. ta‘zir
catalogue of doc. 88
public prosecution 179, 191, doc. 86, 289
Public Treasury—see Glossary, s.v. bayt
al-mal

Qadis
the MahdT’s proclamations 13
gadr as s a general guardian 105
Qur‘an and sunna
and Quranic punishments imposed on
violation of public morality 270
reasoning of 13
Qadi Al-Islam  11-12, 13, 15-16, 71, 81, 93, 127,
146, 193; also Glossary
legal opinions
159, 160, 164, fn. 8, 283
acts of state legislation 16
Qadiriyya order 34
Qur'an—see Legal Methodology of the
Mahdi
al-Qurashi wad al-Zayn 7
al-Qushayri, Abt ’l-Qasim  37-38

12-13

xvi, 70, 89, 91, 140, 141, 150,

Radtke, Bernd 3
al-Ratib—see Glossary
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revivalist and reformist movements in Arabia
and the Maghrib 1

revivalist and reformist movement of the
Mahdi 1
its impact in Sudan  xv

Rida, Muhammad Rashid 53

Sa‘d b. al-Rab1*  167-69
Salafism 6,fn.1
impact on Mahdist state 6
Sammaniyya order 7, 23, 25, 40, 114
Al-Sanusi, Muhammad b. ‘Ali (the “Grand
Sanusi”) 9,51
al-Sanusi, Muhammad al-Mahdi o, 22
offered as successor of the Caliph
‘Uthman (Khalifat Dhi’l-Narayn) g, 22
Santsiorder 22
Sayings (i.e., “traditions”) related to the
Mahdi  xv, 2, 4, 33-34, 59, 206, 222; also
Glossary, s.v. gawl
their reliability 4
Schacht, Joseph 30, fn. 21
Schools of Law: Legal Doctrines; also
Glossary, s.v. madhahib
collections of Islamic law according to
schools of law  xvi
Hanafi Doctrine
apostate’s legal status 234
collective theft 191-92
custody 161
dissolution of marriage (legal
effects) 136
division of booty to recipients 238
guardian’s right of coercion 103, 105,
134
hadd punishment on apostasy 221
immunity as a precondition for the
application of stoning  202; also
Glossary, s.v. muhsan
khul®  12s5; also Glossary
killing with impunity ~ doc. 67
lian procedure  214; also Glossary
nuptial gift 107; also Glossary, s.v.
mahr, sadaq
oath of l@> doc. 44; also Glossary
oath of zithar  doc. 44; also Glossary
pledge 89; also Glossary, s.v. rahn
preemption 93; also Glossary, s.v.

shuf'a
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sodomy entails discretionary
punishment (Abt Hanifa)  doc. 66;
also Glossary, s.v. liwat

void and irregular marriage doc. 26;
also Glossary, s.v. batil, fasid

waiting period 111, 146; also Glossary,
s.v. ‘idda

widow’s waiting-period maintenance
out of the estate 170

wine drinking 218

Hanbali Doctrine

collective theft 191—92

division of booty to recipients 239

husband’s absence 141

immunity as a precondition for the
application of stoning  202; also
Glossary, s.v. muhsan

impediment on grounds of fosterage
99; also Glossary, s.v. rada“

sodomy entails death penalty by
sword doc. 66; also Glossary, s.v.
liwat

widow’s waiting-period maintenance
out of the estate 170

Maliki Doctrine

blood avengers consist of the victim’s
male agnates 179, 215, fn. 6
breaking proposal of marriage 97
collective theft 19
custody 161
dhawu al-arham  167; also Glossary
dissolution of marriage on legal
grounds of 67
husband’s absence docs. 33 and
36, 141
lack of equality in marriage 134;
also Glossary, s.v. kafa’a
non-provision of maintenance
doc. 33
prejudice 134, doc. 33; also
Glossary, s.v. darar
division of booty to
recipients 238-39
guardian’s right of coercion
doc. 15,134
intermediate marriage 152-53
khul*  125; also Glossary
legal effects of divorce 134,136,138
lian procedure  214; also Glossary
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Shalabi, Muhammad Mustafa  xvi, 111
Al-Sha‘rani, ‘Abd al-Wahhab 21, 50, 51

Schools of Law: Legal Doctrines (cont.)
nuptial gift 107; also Glossary, s.v.

mahr, sadaq Sharia Courts
oath of zihar or @@ 157; also ‘adam al-sama‘—see Glossary
Glossary court records of the Mahdr’s period 3-4,
polygamy 1 fn. 2.
preemption  93; also Glossary, s.v. jurisdiction 12ff.
shuf'a Shuqayr, Na“am 33
Public Treasury as a residuary heir Slaves, Slavery
doc. 48 acknowledgment of theft doc. 4

adultery of a slave girl entails sanctions
against her master 273

Arab pre-Islamic origin 65

concubines 64, 65, doc. 5, 111-12

qatl ghila  180; also Glossary
radd doctrine  167; also Glossary
school’s doctrine as a residuary
law 13
semi-intentional homicide 179; also
Glossary, s.v. shibh ‘amd

with the free wives’ consent  72—73
enslavement of apostate’s wives and

sodomy entails death penalty by
stoning doc. 66; also Glossary, s.v.
liwat
widow’s waiting-period maintenance
out of the estate 170
zakat on slaves  259; also Glossary
ShafiT Doctrine
collective theft 191-92
division of booty to recipients 239
husband’s absence as prejudice
141
impediment on grounds of fosterage
99; also Glossary, s.v. rada“
killing with impunity ~ doc. 67
sodomy entails death penalty by
stoning or sword doc. 66; also
Glossary, s.v. liwat
widow’s waiting-period maintenance
out of the estate 170
Shi‘1 Doctrine
bequest in favor of legal heirs 174
eclecticism from 293
Zahiri Doctrine
a female slave’s chastity doc. 3
freedom of bequest 174
sodomy entails discretionary
punishment doc. 66; also
Glossary, s.v. liwat
widow’s waiting-period maintenance
out of the estate 171

Searcy, Kim 27, 48, fn. .1
Shaked, Haim 2

children doc. 75, 241, 251

kind treatment of 64

liability to amputation on theft 191

manumission of 63, 64, 65
emancipated female slaves 13,fn. g

non-Muslim slaves 63, doc. 5

as nuptial gift 103

pledge of go-9g1

polygamy 11

as property and person  doc. 1, 67, 266

as recipients of alms tax  265; also
Glossary, s.v. rigab

seclusion of female slaves 207

testimony of 63, 64, doc. 4

trade of 6, 65

umm al-walad  doc. 2; also Glossary

unlawful sexual intercourse and
punishment doc. 3

waiting period of 138,148, 149, doc. 41

Shurat ‘Umar 253-54

sodomy—see Unlawful Sexual Intercourse
Stern, Eliyahu  xx, 36, 37, 38

Sulayman, Ahmad, the treasurer of Bayt

al-Mal 12

Suakin 11
Sudanese laws

Judgments (Basic Rules) Act, 1983 294

“Successor of the Prophet’—see Glossary, s.v.

khalifa

Sufism

asceticism 10, 32, 105
illumination  53; also Glossary, s.v. fath
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impactonlaw 3,6, 52-55
inspiration from the Prophet 52
inspiration from God 37
maslaha 52, 53; also Legal Methodology
of the Mahdyj, s.v. public interest;
Glossary
Prophetic sunna 52
Qur’an as a source of inspiration 52
Sultanate of Darfur 6
Sunna
chain of transmitters of traditions 2o,
32, 35. fn. 48, 43, 49, 91, 213; also
Glossary, s.v. isnad, sanad
the Mahdr’s traditions—see Sayings
hadith abrogates Quran 32, 35-36
paraphrasing hadith by preachers and the
Mahdi 31
Sahaba—see Glossary
as a source of law—see Legal Methdology
of the Mahdi
Supreme Court in Omdurman 1

Testimony

false witness 282

reputation of good character—see
Glossary, s.v. adala

suspicion of bias obliges an oath of
clearing doc. go

testimony as a collective and individual
obligation 281, 289—90

witness to theft failing to report is liable
to amputation doc. 56

Theft
no collective punishment doc. 57
collective theft 191-92, doc. 57

concealing booty entails discretionary
punishments 197

highway robbery—see Glossary, s.v. gat*
al-tariq, hiraba

minimal value of the stolen object
doc. 55; also Glossary, s.v. nisab

no pardon for theft after report to the
authorities 191

personal liability for  doc. 57

preconditions for amputation  70—71,
docs. 55 and 57

as a private criminal law 191

stealing absentees’ property 192
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stealing from booty negates trust in
God 196; see Glossary, s.v. tawakkul
stealing from booty is tantamount to
apostasy  docs. 58 and 59
tortious aspect of 195,198
witness to a theft failing to report is liable
to amputation doc. 56
theocracy
restoration of the theocracy of the
Prophet and the “Righteous
Caliphs” 6, 284-85
Tijani order 7
tribal customary law—see Legal
Methodology of the Mahd1
tribal arbitration and the sharia 14
Trimingham, J.S.
Tsafrir, Nurit  xx, 180—81
al-Turabi, Hasan
legal methodology 293-94
Turco-Egyptian administration 6, 1-12, 14,
15,17, 18, 20, 21, 28, 59, 80, 87,182, 192,
221, 254, 255, 285
marriage contract and marital monetary
rightsin doc. 27

31, fn. 27

Ubbay b. Ka‘b (commentator)
Uhud, battle of 226
Ulama@ 17-21, 271
abrogating Quranic verses by hadith  36;
also Legal Methodology of the Mahdi,
Sunna
accusing the Mahdi of deviation from
usul al-figh 50
as backbone of theocracy 17
cooperation with the Mahdi 294
delegitimizing the Mahdi 18
disqualify the Mahdi for jjtihad 19,

115, 284

47-49, 294

historic role as creators of figh 19,
292-93

imported from Egypt  6,11,17

the Mahdr’s claim to mahdiship 18,182

the MahdT’s legal methodology and
doctrine  18-19, 50, 55

reject the belief in the Mahd as a tenet of
Islam 222

the venal ulama 19, 20, 50; also
Glossary, s.v. ‘ulama’ al-sw’
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‘Umar b. al-Khattab 30, 147, 152, 218
Umma Party 293
Unlawful Sexual Intercourse—see Glossary,
S.v. zina
disobedient wife is to be treated as
adulteress doc. 24
false accusation of  doc. 67; also
Glossary, s.v. qadhf
four witnesses to confessions in different
sessions to establish zina 202
a hadith provides lapidation on
adultery 202
immunity is a precondition for the
application of hadd  doc. 61; also
Glossary, s.v. ihsan
kidnapping and marrying a free woman
in Turco-Egyptian territory  doc. 65;
also Glossary, s.v. khatf
marrying another man during waiting
period doc. 62
privacy with a stranger entails a
discretionary punishment 203—4; see
Glossary, s.v. khalwa, ta%zir
Q. 24:2 entails a hundred lashes on
fornication 202
reinstating a triply divorced wife with no
intermediate marriage doc. 43
sodomy entails decapitation doc. 66,
289; also Glossary, s.v. liwat
uncertainty averts application of the
hadd 13;also Glossary, s.v. shubha
a witness failing to report an unlawful
intercourse is deemed active
perpetrator 194
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womenexposingthemselvestostrangers
docs. 63-64
‘Uthman (the Caliph) 41

Victoria, Queen 251, fn. 13

Viker, KnutS. 3, 49, fn. 13, 52

Voll, John O. 3

visions communicated in colloquies
doc. 42; also Glossary, s.v. hadra

Wine Drinking and Use of Tobacco
abrogation of Q.16:67 by Q. 5:90 220
alcoholic beverages other than wine 218
drinking wine  doc. 68, 275
drugs such as hashish and opium 218
extension of the definition of wine 219
fruits of the date palm 220
intoxication by the love of God 220,

fn. 10; also Glossary, s.v. hubb allah
sanctions on wine drinking  doc. 68
tariff of penalties for tobacco use and
wine drinking  219-20, 272
tobacco  218-19, 273, 275
a witness to wine drinking failing to
report 194, 273

Women

chastity 68,136, 204, docs. 63, 64, 211,
doc. 67, 270, 271, 272, 288-89

equality among free wives 116

seclusion of doc. 63, 288-89

veiling docs. 63-64

al-Zaki, Hafiz al-Shaykh 48, fn. 111, 293
Zaydan, ‘Abd al-Karim  xvi, 231
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