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Preface!

In the public debate in western countries, Islamic law, often identified with
the term ‘sharia), is overall seen as the antithesis of the law of secular states
under the rule of law and their understanding of human rights. Among Mus-
lims, opinions are divided. More than a few are simply not interested in the
subject, unless it immediately affects them in concrete situations of every-
day life. Others regard Islamic law as part of their faith and view it — if not
all its interpretations and individual details — with a fundamentally positive
attitude. Still, others reject it as being an outdated construct of medieval schol-
ars.

Considering the tensions between these points of view it is not an easy
undertaking, but an all the more important one, to pronounce on the subject of
Islamic law while maintaining the necessary scholarly distance. The aim of this
book cannot be to explain how Islamic law could be a part of religious culture,
and what is its ‘correct’ substance. As a non-Muslim scholar the author cannot,
and does not wish to, presume to have authority in such matters. Rather, he
intends to use models showing how Islamic law took shape, has evolved, and
is still evolving according to statements made by Muslim scholars and insti-
tutions, and according to concrete sources from legal practice. It cannot be
surprising that a multitude of opinions on and arrangements for applying the
law have developed over nearly 1400 years of history, and on a territory stretch-
ing from West Africa to Polynesia. Consequently sweeping pronouncements on
what Islamic law genuinely comprises, and what genuinely defines it, must be
viewed with some scepticism. On the other hand, the complex subject matter
does not simply dissolve randomly.

This book’s main concern is consequently to render the essential connec-
tions within Islamic law — and in particular its sources and the methods of
applying it — transparent, and to show outlines and developments of the char-
acteristic areas it covers. In view of the breadth of the topic, generalisations
are unavoidable. They will occur in areas where we can see clear and extensive
temporal and local agreement concerning essential issues, even though there
may be divergent evidence in isolated cases or at other times. Several issues
typical of Islamic law throughout history and in the present will be examined
in depth. Not only those regions of the world with Muslim majority population
will be taken into account in detail, but also, to serve as examples, countries

1 The original page numbers of the German edition are given in the margin of this volume.
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with significant Muslim minorities. The deliberations are based on, among
other things, the author’s work and research in several Arab countries, Turkey,
Afghanistan, India, in several European countries and in Canada. Specific stud-
ies of particular regions or countries, or of specific periods in time, are still
necessary.

This book addresses Muslims as well as members of other religions and belief
systems, as well as jurists, Islamicists and scholars of other disciplines, and also
interested laypersons. The author is aware that this is a piece of brinkman-
ship. He is all the more delighted with the manifold pleasant resonance from
all these groups after the appearance of the first two editions. Warm thanks
are due to all those who have contributed to the further development in this,
the third edition with kind encouragement as well as with friendly and crit-
ical remarks and suggestions. I should like to mention here, in the place of
many, my teacher Josef van Ess as well as Dr Andreas Neumann. I am deeply
grateful to the Borsenverein des Deutschen Buchhandels, the Fritz-Thyssen-
Stiftung, the German Foreign Office and the v Wort for awarding me the prize
‘Geisteswissenschaften International’, which made this translation of the book
into English possible. My heartfelt gratitude goes to Gwendolin Goldbloom for
her tremendous work in translating the book and the numerous amendments
made between 2011, when the third German edition was published, and the
date of this publication, and for the continuous excellent cooperation.2 My
sincere thanks go furthermore to my colleague Reinhard Zimmermann, who
selected the book as one of the six books most worth reading of the year in the
Juristische Wochenschrift (Issue 50/2009).

Haters of Islam will not like this book, as the author was shown quite
clearly after its publication in Germany. Whoever has acquired, without much
knowledge or thought, an image that shows Islam or sharia as ‘the enemy’,
is clearly unwilling to be distracted by facts, and some of these people will
also dislike the messenger. The public debate, including that in the media,
to which the author has been able to contribute over the last few years, has
shown that one has to make a decision. Someone who wishes to see Islam and
its system of norms, in the face of all historical and present-day experiences
to the contrary — as an unchanging quantity that will always oppose secular
systems and the rule of law, will be perturbed when confronted with its varied

2 In a few parts, the author has added some sentences without consulting Gwendolin Gold-
bloom. If the reader comes across linguistic shortcomings in English, this is the sole respon-
sibility of the author.
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and dynamic nature. Patrick Bahners has tackled some apologists of similar
attitudes in his thoughtful pamphlet Die Panikmacher. It would be similarly
ahistorical and wrong from an academic point of view to measure legal systems
of the past with the yardstick of the present. Someone who writes a book on the
law in the Roman era and expresses appreciation of its cultural achievements
does not have to distance himself continuously from aspects such as slave laws
or the patriarchal structures — this distance is a matter of course. The same
applies to the scholarly examination of Islamic law, which is comparable in
many respects.

On the other hand it is encouraging to see the widespread willingness to
engage with this very variety and dynamism. It is a sign of hope, and also reason
for gratitude, for a scholar who has researched the subject for the past three
decades. If the German Bundesministerin fiir Justiz (federal minister of justice)
could make the issues discussed here the subject of her new year’s reception
in 2011, this is an illustration of the readiness, as well as the necessity, to base
ourselves on facts and human decency in our approach to issues the handling
of which is important for fruitful coexistence.

Some readers, who are not familiar with the systematic foundations of the
law, may have been surprised by the selection and arrangement of individual
topics, but this was unavoidable: this is not a book on ‘sharia’ or ‘figh’ (discussed
in the introductory chapter), but on law and its specific substance, orientation
and functions. Islamic ritual practice has been left out — not because it is less
important than legal provisions, but because it does not belong in the present
context. The author’s decision to set these limits was taken all the more readily
as they are also found in the Islamic system of norms.

Sadly, some gaps will remain for the time being. The author could not, and
did not wish to, stretch the publishers’ generous patience, and that of Dr Ulrich
Nolte, the German editor continuing to oversee the work on this book in such
exemplary fashion, any further; adding his gratitude for the editor’s willingness
to not only stoically accept but indeed support a number of expensive exten-
sions. However, there were many well-founded suggestions for extensions in
the fields of e.g. inheritance law, procedural law, penal law or Shi‘ite legal dog-
matics which it was sadly not possible to add at all, or only rudimentarily; even
many hundreds of pages are much too short for the detailed examination of
every significant facet of a legal culture nearly 1400 years old. The author does
not wish to claim to be qualified to discuss all these facets in equal detail.
It is hoped all the more that this new edition will encourage future genera-
tions of scholars to plumb the many little-studied aspects of a system of norms
that must be reckoned among the great cultural phenomena of the history of
humanity. There is hope that the establishment of university departments in

XIX
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Islamic theology in Germany, and the concomitant invigoration of the ‘secu-
lar’ Islamic sciences, which are giving Islamic studies a boost, will inspire this
development as well.
Concerning the transliteration of Oriental names and terms cf. p. x1v

Dates are often given according to the Islamic and the Christian calendar.
The Islamic calendar begins in 622D, calculated from Muhammad’s emigra-
tion (hijra) from Mecca to Medina. The year is made up out of twelve lunar
months, with the result that over 100 years there is a shift of three years com-
pared to the Christian calendar. The Aijra year 1436 started in autumn 2014.
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Notes on Transcription/Transliteration
and Pronunciation

The transcription of Oriental names and terms overall follows the Library of
Congress Style. A few changes have been made in the interest of readability.
Particularly in the case of names and terms which are, or are becoming, current
in English usage a simplified spelling has been used (e.g. Quran, Muhammad,
hadith); in some other cases the transliteration has been modified (e.g. Shi‘ites).
Authors’ names are cited according to the style used in their respective publi-
cations.

Arabic spelling has been retained even where it diverges from the actual
pronunciation. Thus the article is always written al-, including in words where
the pronunciation would assimilate it to the following consonant (so-called sun
letters, from al-shams ‘the sun, pronounced ash-shams). In Dari and Farsi the
vowels ‘@’ and ‘i’ tend towards an ‘e’ or ‘eh’ sound; ‘u’ towards ‘0’; these will be
rendered according to the actual pronunciation (e.g. ‘Ebadi’), except in a few
established phrases.

Pronunciation of transliterated words:

glottal stop, as in ‘uh-oh’

~

‘ayn’; guttural fricative tending towards ‘a’; in Farsi and Dari similar to ‘a’
long ‘@’

Turkish:  as in ‘jungle’

Turkish: ‘ch’ as in ‘chime’

voiced ‘th’ as in ‘this’

voiced, dull ‘d’

Persian: long ‘e) as in French ‘allez’

Turkish: so-called ‘yumusak-g’, a very soft consonantal ‘y’, or lengthening
the preceding vowel

[ I =T = TR e R o -
=

[6)=1¢

gh voiced guttural fricative, similar to French ‘parcours’

h  Arabic: voiceless ‘h’ rather like a dry cough; in Farsi and Dari similar to
English ‘b’

Turkish, as ‘ee’

long ‘ee’

Turkish, short 1’ as in ‘1I’

Arabic: frequently j’ as in jungle’ (in some places such as Egypt the Arabic
letter jim is, however, pronounced ‘g’ as in ‘get’)

e



NOTES ON TRANSCRIPTION/TRANSLITERATION AND PRONUNCIATION XV

kh guttural fricative as in Scots ‘loch’

q  Arabic: guttural k’-sound (not ‘qu’ or ‘kw’); in Farsi and Dari tending
towards ‘g’ as in ‘get’

r rolled T

s  voiceless ‘s’ as in ‘sing’

s Turkish: ‘sh’

S voiceless, dull ‘s’

t voiceless, dull ‘t’

th  Arabic: voiceless ‘th’ as in ‘thing’; in Farsi and Dari similar to a voiceless ‘s’
and transcribed as such (e.g. ‘mesl’)

a  long ‘o0’ as in ‘mood’

zZ voiced, dull ‘Z’ or ‘th’
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CHAPTER 1

About This Book

Islamic law is law, too. This statement, which is really self-evident, serves
to emphasise that legal systems throughout history and also in the present
have fulfilled comparable functions, all differences in details notwithstanding.
This is true independently of whether there is a relevant debate concerning
legal theory or not. The leitmotiv of all legal systems is the search for justice.
Their self-image is that of being the guiding concept of society. The idea of
justice immanent in them is meant to set standards. In this respect there are
differences between religious and secular legal systems; the former include a
transcendent dimension that looks to the afterlife. In addition the substance
of what is considered to be ‘just’ may differ considerably according to the
respective time, place, and culture.

The function of the law as a mechanism to guide human relations, to bal-
ance interests (for instance under contract law) and to protect people from
infringements (for instance in cases regarding penal law and civil law of tort —
which were not separate for a long time) is, however, nearly as important. In
this context, aspects such as the equal application of legal norms in all situ-
ations covered by them, and more generally the implementation of a peace
framework at the interpersonal level as well as for greater political units, gain
in importance. This can only succeed if the rules to be applied possess a certain
degree of abstraction, i.e. go beyond the applicability to one specific instance.
This applies independently of whether a legal system is based on more or less
codified rules or whether it is evolving on the basis of precedent. Consequently
it is necessary to understand how the concepts work based on which the rules
are formulated.! This, indeed, is the characteristic juristic task. Without it alegal
system will remain incomprehensible.

Even those who have hardly any knowledge of Islamic law often have very
precise ideas of what it involves. Cutting off of hands, flogging or stoning
adulterers, killing members of other faiths and discriminating against women
are some of the most widespread stereotypes. Arbitrary kadi jurisprudence?
is seen as a trademark. Thus Islamic law fits into the widespread image of an

1 Thus in my view Nagel (Das islamische Recht, 175, with n. 43) does not carry conviction when
he takes the message of salvation as his starting point, instead of the concepts.

2 Thus the term adopted and used by Max Weber (cf. P. Crone, Max Weber, Das islamische Recht
und die Entstehung des Kapitalismus, in: W. Schluchter (ed.), Max Webers Sicht des Islams,

© KONINKLIJKE BRILL NV, LEIDEN, 2015 DOI: 10.1163/9789004281806_002



4 INTRODUCTION, CHAPTER 1

Orient that is cruel and backward. But does this image in fact correspond to
reality, or does it say more about the observer?

Studying Islamic law outside the Islamic world has been the preserve of
Oriental or Islamic studies since its earliest days. Jurists with the linguistic skills
needed to evaluate the primary sources have come to the forefront only in
recent decades. Thus a great part of the extant literature is characterised by
a linguistic and sociological approach. Eduard Sachau, who wrote a book on
Shafi‘ite law that was the standard work for a long time, emphasised in the
preface that he did not believe he was qualified to do a jurist's work. Rather, he
would concentrate on philological study as faithful to the sources as possible.?

So far, the modern development of the law occupies a comparatively small
space overall, compared to early and classical development. Consequently a
historicising view is widespread among academics as well. Regarding some
important aspects this does not achieve a structured approach according to
the remit of the different areas of the law* and the solutions offered. Difficulties
arising from the conditio humana rather than from local, temporal or cultural
idiosyncrasies (e.g. living in family groups, aspects of the protection of minors,
allocation of legal positions and asset values to persons and protecting them
from attack, necessity of legal commitment in cases of economic activity based
on the division of labour) are frequently not recognised for what they are.

There is, however, a multitude of cross-cultural problems which are resolved
by specifically juristic approaches.> An instance of this is found in the deliber-

Frankfurt/M. 1987, 294, 296 f. with further references); Weber was, however, quite discerning
concerning these matters, unlike the Us judge Frankfurter’s statement ‘We do not sit like a
kadi under a tree dispensing justice according to considerations of individual expediency’,
Justice Frankfurter in Terminiello v. City of Chicago, 337 United States Supreme Court1(1949),
1, 11. Powers’ study (Law, 23 and ff,, 232) is detailed and perceptive and well worth reading; he
points out correctly that taking the social and economic consequences of judgments into
account does not rule out adherence to the sources of the law.

3 Sachau, Muhammedanisches Recht, Vorwort p. XX1x.

4 Asarule classical texts do not look at issues of legal theory in an abstract way, but rather with
the purpose of legal institutions such as marriage and ways in which it can be resolved, or
with considerations of who and for what reasons ought to enjoy the law’s protection against
certain kinds of intervention.

5 One current example, and this is not intended to expose the author to criticism, is Brinkley
Messick’s very intellectual essay ‘Indexing the Self: Intent and Expression in Islamic Legal
Acts), Islamic Law and Society 2001, 151ff. An anthropologist may find it surprising that in
legal acts in cooperation with other persons, formal elements receive comparatively greater
consideration, while in cases of unilaterally effective legal acts personal intent is of greater
importance. To ajurist this is an insight acquired during the early terms of study: it reflects the
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ations of the great Hanafite jurist al-Sarakhsi® (d. 483/1090) on the subject of
homicide. He begins by pointing out the great damage done by such actions
with reference to statements from the Quran and by the prophet Muhammad.
He goes on to emphasise the importance of punishing the perpetrators in this
world: if pressure (on possible perpetrators) were limited to punishment in the
next world, only a very small proportion of people would be deterred from such
actions. In order to ensure an effective deterrent, he says, the system of punish-
ment in this world (‘ugiiba) and corresponding retribution mechanisms was
introduced. In this way he defines the remit of the law — safeguarding human
life by means of effective deterrent.

We find discriminating statements even regarding the connected issues of
immediate religious relevance, such as the equal or unequal treatment under
the law of followers of different religions. Al-Sarakhs1’ considers for instance
the diverse views of the question of whether the same amount of blood money
(diya; cf. 4.7.c below) is to be paid in case of killing or injuring Muslims and pro-
tected non-Muslims (dhimmis; cf. 4.9.d below). Those who demand unequal
treatment at the expense of non-Muslims (for instance reducing the amount
to half or a third) base their opinion essentially on Quranic passages accord-
ing to which there is no equality (musawat) of Muslims and unbelievers (e.g.
sura 59:20) and on other traditions. Al-Sarakhsi counters these statements with
other Quranic passages and traditions, but also with a substantive argument
focussed on the remit of the law: the Quranic passages that support inequality,
he says, refer to the afterlife, not to this world. The substance of the protection
treaty with the dhimmis demands their equal treatment in this world. Further-
more, he points out, dhimmis are able under the law to possess property in the
same way that Muslims are, consequently the same should apply to their phys-
ical integrity. In addition, the purpose of blood money is to ensure safety and
security (ihraz), a purpose related to the realm of this life (dar), not to religion
(din), and Muslims and non-Muslims have the same need for the safety of their
person and property.

Of course law is also integrated within a social context and influenced by it
to a significant degree. Consequently limiting oneself to texts of abstract norms
without reference to pre-legal conditions or attendant circumstances would
result in a distorted image of any legal system. On the other hand, law exerts
a certain influence on social life through its inherent order and institutions.

balancing of the relationship between private autonomy and protection of bona fide rights,
an issue that has been discussed by jurists for centuries.

6 Kitab al-mabsat, vol. 26, 59; for his biography cf. Tastan, Al-Sarakhsi, 239 ff.

7 Kitab al-mabsit, vol. 26, 84—86.
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Thus it would be similarly wrong to regard the law as a predominantly social
phenomenon and to attempt to comprehend it without knowledge on its
specific instruments and argument structures.

Still, is there actually such a thing as ‘Islamic law’? Even the most superficial
examination results in the insight that there is no sign anywhere of ‘Islamic
law’ as a comprehensive, fairly clear legal code containing calculable solutions
to legal matters. Just as ‘European law’ from Antiquity to the present day cannot
offer consistent solutions, neither can Islamic law. We have to let go of the plan
of writing a textbook on the subject that would be able to discuss every area of
the law with reliable results. Introductory works that claim to do this usually
refer to the remarks of one particular school of law (among several) at one
particular time. Furthermore, over a long time Islamic Studies dealing with
Islamic law focussed nearly entirely on the classical development of the law,
discussing modern tendencies and applied law only in passing. Law, however, is
notleast law in action’ — certainly from the point of view of the persons directly
involved.

Besides limiting the subject matter studied, the long-term focus of great
numbers of European scholars on the early and classical periods has also
resulted in a pre-conception going a long way beyond purely legal matters: it
sees early and classical developments as ‘Islam’ per se, while modern develop-
ments are considered as not being part of ‘genuine’ Islam and are consequently
dismissed. In the field of law this is indeed true of the ‘Western’ laws enforced
under colonial rule. It is by no means a matter of course, however, as regards
the internal Muslim reform debate, in part inspired by European thought, that
has unfolded in great variety since the nineteenth century. Studying ideas orig-
inating in non-Islamic cultures does not have to be ‘un-Islamic), as the develop-
ments in theology and law of the early centuries prove; the conceptis supported
by Muhammad’s oft-quoted remark that one ought to search for knowledge,
even if it were to be found in China.®

The only way to cover the subject of Islamic law in a meaningful way is con-
sequently to understand it as a subject matter that is constantly evolving. Its
system becomes apparent less through individual regulations than through its
doctrine of the sources of the law and deducing laws from the sources (usul al-

figh). Notwithstanding differences in this area, some fundamental shared ideas
will be found here that are on the whole undisputed. Thus most constitutions

8 The hadith in question, quoted by several classical authors, is classed as ‘void’ by Muham-
mad Nasir al-Din al-Albani (Silsilat al-ahadith al-da‘tfa wa-l-mawdi‘a wa-atharuha al-sayy?e’ ft
l-umma, vol. 1, al-Riyadh 1412/1992, no. 416 (p. 600)); however, he quotes a hadith that does
encourage people to acquire knowledge generally.
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in the cultural area influenced by Islam refer in some fashion to the sharia as
a whole (whatever that may be), or at the very least to its key principles as the
definitive basis of the law.? Similarly, nearly all works of Islamic legal literature
do not concentrate on one specific Islamic national law but on Islamic law per
se. Despite all the differences there are indeed some shared fundamental prin-
ciples as well.1° These in particular are to be the subject of this book. As for the
rest, the rule, typical not of Islamic law only, holds, according to which there are
at least two differing opinions even within each school of law on every possible
issue.

The variety is all the greater if we take into account the impact of Islamic
law which spans several cultural areas. What is true of the Middle East may
be less so in Malaysia, Indonesia, Kazakhstan, Nigeria or Bosnia. This insight,
which appears to be trivial at first glance, also determines the internal Islamic
debate. Norani Othman, member of the Malaysian ‘Sisters in Islam’ emphasises
the necessity to distinguish between the cultural heritage of Muslim societies in
the Middle East on the one hand and that which truly is Islam on the other. As
a result the jurist will be faced with the additional difficulty of separating the
particular geographical and cultural characteristics and trifles from the core
substance of Islamic law to be discussed here.

Even in the core areas of Islamic law the volume of regulations varies con-
siderably. Gaps, or entirely rudimentary rules extended or supplemented with
adopted Western laws, will on the whole be excluded from the examination.
They would require monographs according to countries which could provide
an introduction into the respective national legal system independently of its
systematic provenance. All of which goes to show what this book will not be
able to do: provide a comprehensive reference work providing answers to con-
crete legal problems. The legal situation in the individual states of the Islamic
world is so varied that it is indispensable to research the law in force in each
case. This book will have to remain an attempt at providing a selection of
instances in order to convey a representative picture, which will resemble a
woodcut rather than an etching. It would hardly be possible to accomplish
a comprehensive account of the substantive Islamic law, as there is a signifi-
cant degree of uncertainty, not least regarding the legal basis, due to the lack
of codification of many areas. Thus more than for many European legal sys-
tems, the saying according to which one really is in God’s hands in court and

9 Cf. only the excellent collection Constitutionalism in Islamic Countires (ed. by Grote/
Roder), and especially Abou el Fadl’s contribution The Centrality of Shari‘a, 35 ff.

10 Cf. only Schacht, Introduction, 201.

11 ‘Blame Men, Not Allah, Islamic Feminists Say’, New York Times, 10 Oct. 1996, A 4.
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on the high seas is true of Islamic law — a Muslim jurist would find nothing to
cavil atin this sentiment anyway. The idea of legal philosophy, that there is only
one correct decision, does not do justice to reality, even in cases were the best
intentions and the most competent procedures prevail. A judge’s experience
teaches us!? that due to the difficulty of knowing all the facts, and due to the
scope of interpretation of many legal norms, there is room for a spectrum of
‘correct) i.e. justifiable judgments. The smaller the potential for clarification of
relevant facts and the more unclear the normative position, the greater does
this spectrum become.

The diversity of Islamic law will be reflected by the reference made to repre-
sentative original texts (primary sources) — frequently quoted in Islamic litera-
ture — of the different schools of law. However, it would go beyond the scope of
this book to provide comprehensive references for all topics mentioned. This is
why in many cases I refer to reliable secondary sources in European languages
where the primary sources are examined. It is hoped that in this way readers
who have no, or insufficient, command of Arabic will find the subject matter
more easily accessible.

Overall this book intends to take Islamic law into account as living law. On
the one hand, the legal situation in the Islamic world can be understood only
with a view to the classical development of Islamic law. On the other hand, it
displays so many special features and new developments that ignoring these,
as has been done by some introductory works, will result in an incorrect, and
possibly distorted, picture of the situation. Consequently past and present will
be given equal attention here.

This book is divided into three major parts. The first part presents an over-
view of the essential foundations and rules of classical Islamic law, as it took
shape during the first centuries of Islamic history and was transmitted until
the eighteenth century. The second part deals with ‘modern’ Islamic law as the
product of far-reaching endeavours to effect reforms from the nineteenth cen-
tury onward. The third part provides examples of Islamic norms as applied
in the diaspora. This arrangement is, of course, rather superficial. Of course
there were individual developments on the fringes — the early formative period
until ca. 750, and during the period from the fourteenth to the eighteenth cen-
tury. They will be taken into account, but with the brevity necessary in the
present context. Especially in the less thoroughly examined marginal areas we
may expect to find much intriguing and encouraging information: this book

12 The author occupied the position of judge at the Oberlandesgericht (higher regional
court) Nuremberg for six years.
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is certainly nearer the beginning than the end of the scholarly examination of
Islamic law. In cases where individual areas of the law are to be examined in
greater detail, the views of the Hanafite Sunni school of law will generally be
consulted by way of example. Over the course of the history of the Islamic world
this school of law has spread most widely;!3 it has the greatest experience of
government including the Ottoman and Mughal Empires. Consequently it fre-
quently provides the most detailed and most practically applicable attitudes.
Furthermore it is likely that this school of law — which was recognised officially
in the Austro-Hungarian Empire as early as 1912!* — has the closest connection
with Islam in present-day Europe.

13 Cf. Kaya, Continuity, 26 and ff.

14  Law of 15 July 1912 concerning the followers of Islam according to the Hanafite school as
areligious community; cf. Bair, Das Islamgesetz, esp. 27 ff.; Heine/Lohlker/Potz, Muslime,
49ff.



10

CHAPTER 2

‘Sharia’ and Law

In the literature as well as in the public discussion the term ‘sharia’ is often pre-
sented as being synonymous with ‘Islamic law”. The term ‘sharia), however, is
ambiguous. In the non-technical sense — which includes Quranic terminology
(cf. sura 4518) — it denotes ‘the path cleared (by God), ‘the path to the watering-
place’! As a technical term it is found with a broader as well as a narrower mean-
ing, and both alternatives are often mingled together and thus cause confusion.

The broader interpretation of sharia comprises the entirety of all religious
and legal norms, the mechanisms to deduce norms, and the Islamic rules of
interpretation, such as the rules on praying, fasting, the prohibition of certain
foods and drinks such as pork and alcohol, and the pilgrimage to Mecca,
as well as contract, family and inheritance laws. The corresponding term of
rule (hukm, pl. ahkam) denotes legal as well as religious rules.? In this sense,
translating ‘sharia’ as ‘Islamic law’ would be very limited. It would be positively
wrong if the established concept of law were applied in this context. ‘Law’
thrives on its function of pacifying the real world and has recourse, if necessary,
to the means of (public) authority, including force.> Consequently its main
characteristic is its enforceability in this world. It applies to the relationships
between people and other legal personalities such as corporate bodies as well
as their relationship with the upholders of the legal system — nowadays, the
state and its subdivisions.

Religious commandments, on the other hand, are characterised by the fact
that their observation in this world cannot be enforced by law but only by
means of social pressure, and that as a rule ignoring them has consequences
in the next world only. This only changes if religious rules are also enforced by
means of penalties in this world, by decree of the respective rulers. Thus the
essential difference is not the claim to possessing binding force — religious as
well as legal rules consider themselves to be binding — but above all the system
of sanctions linked to the rules.

This distinction according to the type of sanctions is also found in the
sharia. It features evaluations of human actions with relevance to this world

1 Cf. only the article ‘Sharia’ in EI 11, vol. 9, at 1.1 and 5.

2 Cf. al-Khudari, Usl, 18ff.

3 Cf. also Wichard, Recht und Religion, 533ff; Zahraa, Features, 189; Abdel Wahab, L ordre
public, 76.

© KONINKLIJKE BRILL NV, LEIDEN, 2015 DOI: 10.1163/9789004281806_003
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such as ‘obligatory’ (wajib) or ‘duty’ ( fard), ‘permitted’ (mubah) and ‘forbidden’
(haram), but also some with relevance to the afterlife namely ‘recommended’
(mandub, mustahabb) and ‘disapproved of’ (makrith),* the latter frequently
without any effect in this world (for examples from the area of contract law
cf. 4.4 below).5 Occasionally the term ‘Sunna) Turk. ‘sinnet, is found for the
category of actions that are desirable or praiseworthy.

As regards the law in a narrower, non-transcendent sense, the delimitations
between wajib and manditb| mustahabb on the one hand and haram/ batil and
makrah on the other are of particular interest. If there is no action defined as
wajib, there are no legal consequences, unlike cases where only the desirable
element is absent. Similarly, infringements defined as haram will as a rule result
in the legal consequence of ineffectiveness; frequently the term employed is the
customary one, batil. Actions that are merely disapproved of, on the other hand,
tend to not have any sanctions in this world. What some people believe to be
‘obligatory’, others consider to be merely ‘recommended’” The well-respected
contemporary jurist Mohammed Hashim Kamali describes the delimitation
clearly: ‘Muslim jurists have thus distinguished the religious (dini) from the
judicial (gqada’) objections and maintained that only the latter are enforceable
before the courts. Most of the religious aspects of the individuals’ life in society
are private and non-justiciable.®

In addition religious and legal rules frequently differ as to the basis of their
claim to validity. Nowadays law usually applies on a territorial basis, i.e. inde-
pendently of the characteristics of the person finding him- or herself on the
territory of the legislating power. Religion on the other hand can be based at
the personal level only, tied to the religious beliefs and practice of individu-
als. A ‘state religion’ does not change this, unless it prescribes specific religious
actions for individuals. A distinction of this kind is found in Hanafite Sunni
doctrine, which distinguishes between the religious applicability of the rule
(diyanatan) and its legal effect (qada‘an).”

4 Cf. al-Khudari, Usal, 30ff.; Hallag, History, 0.

5 Cf. El Baradie, Gottes-Recht, 62 ff.; al-Khudari, Usal, 30 ff.; A. Hasan, Principles, 38 f.; Wichard,
Zwischen Markt und Moschee, 73 ff.

6 Cf. Krawietz, Hierarchie, n5ff. This includes e.g. the circumcision of boys.

7 Concerning the different interpretation of the term amr, commandment, in Shi‘ite texts cf.
the references in Loschner, Die dogmatischen Grundlagen, 48 ff.

8 Kamali, Constitutionalism, 24.

9 Cf. Kar¢ié¢, Applying the Shari‘a, 220, with reference to the Hanafite standard text by Ibn
‘Abidin, Radd al-mukhtar.
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In the same way law enforcement in this world, of necessity objectivised and
formalised, differs from the scrutiny of inner convictions and attitudes focussed
on the afterlife. The founders of the great schools already addressed this issue.1?
Thus from the point of view of the law, the question of whether a person is a
Muslim, and thus subject to legal norms applying specifically to Muslims, must
be answered according to external factors, even if the person in question has
in fact inwardly renounced Islam."! One who perjures himself, even in a trifling
matter, will be excluded from paradise according to a prophetic tradition and
end in the fires of hell; but it is possible to also see the consequence of perjury —
in this world - of ‘the rights of a Muslim being curtailed’!? Similarly, the
competence of the (secular) judge ought to include matters which are covered
by legal rules or prohibitions, but not those (religious) issues that are included
in the categories ‘recommended’ or ‘disapproved of” which are focussed on
the next world.!® This highlights the diverse types of insight possible, and
the structural difference between them. The relationship between humans
and God is essentially a matter of the forum internum; the relevant factor
in many cases is not (solely) the external, perceivable action but the intent
at the back of it (niyya). The legal evaluation of human interaction, on the
other hand, is dependent on the forum externum: it is not possible to look
into people’s hearts. Thus a rather formal path is outlined for deciding legal
matters; the decision arrived at cannot claim complete substantive ‘guarantee
of correctness’

The contemporary Muslim jurist Abdullahi al-Na‘im, who teaches in the Us,
entirely rejects enforcing sharia rules by means of legislation. He explains: ‘As a
Muslim lawyer, especially from Sudan'4, I can hardly ignore the tragic costs of
futile efforts to enforce shari‘a through positive legislation in any Islamic soci-
ety.15 He then specifies: ‘By the term shari‘a I mean the religious normative sys-
tem of Islam. I prefer to use this term rather than Islamic law precisely because
(...) shari‘a cannot be enacted into law and remain a religiously sanctioned nor-
mative system’'® and ‘enforcement through the will of the state is the negation

10  See Wichard, Recht und Religion, 537ff.

11 Discussed in al-Shafiq, Al-risala, 482 (at13501f.).

12 Cf. the relevant hadith in Malik ibn Anas, Al-muwatta’, vol. 2, 727, no. 11.

13 Cf. Ibn Rushd, Bidayat al-mujtahid, vol. 2, 750.

14  Regarding the background see the politicised introduction of Islamic law and its conse-
quences, Part 2, 3.4.a below. Al-Na‘im is a pupil of Mahmtad Muhammad Taha who was
executed for apostasy.

15 Shari‘a and Positive Legislation, 29, 40.

16 Ibid., 29, n. 1.
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of the religious rationale of the binding force of shari‘a (...)"}” By retreating to
the ‘genuine’ religious matters, the claim to dominate the law is abandoned.!8
In alater text!® al-Na‘im develops a more detailed theory of why Islam and state
should be separate, the latter being neutral. Presenting these ideas at a confer-
ence organised by the universities of Jos (Nigeria) and Bayreuth in 2004 and
held in Jos led, however, to uproar among the Muslim attendees; around 250
delegates, some of them high-ranking, left the presentation in protest.2° In his
most recent work, ‘Islam and the Secular State’, al-Na‘im?! develops these ideas
further. During the pre-colonial era it was not the comparatively weak state but
the scholars who implemented sharia norms. Considering the modern states,
which are strong, internally pluralistic and members of international organisa-
tions, it is not possible to revert to this practice. On the other hand, the wealth,
the plurality of the sharia itself would be lost if the state declared one particu-
lar school or interpretation as binding. Whenever the state was used to enforce
sharia, this, he says, led to extremely selective norms divorced from their legit-
imate methodological sources. Thus the sharia ultimately became a symbol of
group identity and a playing field for attacks on the political authority. If the
state claims sharia for itself in this way, this would result not only in sharia
becoming easier to manipulate but also in the supporters of the state enforc-
ing its rules trying to take control of the state itself. Then sharia would be the
symbol of a despotic and authoritarian government, while its creative and lib-
erating potential would waste away.

Scholars whose arguments run along more traditional lines also distinguish
between sharia as the path laid down by God and the prophet on the one hand,
and figh as a man-made construct. In this way the immediately divine origin
of the legal norms deduced, or of their interpretations, is questioned.?? Ibn
Khaldan?3 (732—-808/1332—-1406) defines figh as follows: Figh is the knowledge

17 Ibid, 37.

18  Cf. e.g. the writings by the Iranian scholar ‘Abdolkarim Soroush who categorises the
human rights debate as belonging in the realm of neither law nor religion but — despite
recognised religious links — in the realm of philosophy (in: Reason, 1281f.).

19 Islam and the Secular State, 4 and passim.

20 Report by Franz Kogelmann, Shari‘a-Debatten, 179, 182.

21 Islam and the Secular State, 284—284.

22 Cf e.g. the contemporary Indian textbook Muhammedan Law by Aqil Ahmad, continued
by I. A. Khan, 21 ed. Allahabad 2004, 11: ‘God and Prophet laid down the path of Shariat
while the whole structure of Figh is erected by human agency’; similarly already Fyzee,
Outlines, 24. Further references for the more recent debate may be found in Krédmer,
Gottes Staat als Republik, 51ff.

23  Al-mugaddima, 804.

12
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of rules (ahkam) provided by God the August in order to classify the actions of
those who are subject to these rules (al-mukallafin) as commanded, prohibited,
recommended, disapproved of and simply permitted. These rules are taken
from the Quran, the sunna and others provided by the giver of laws (God) as
sources and instruments (adilla) to serve their enlightenment. Once the rules
have been determined from these sources and interpretations, that is called
figh! In the following passage Ibn Khaldun states that there had been disagree-
ment regarding these ways of achieving insight from the earliest days of Islam
onwards. He sees this disagreement as virtually inevitable, for reasons of lin-
guistic ambiguity as well as differing traditions and methods of verifying norms.
Structural uncertainty will of necessity place human processes of achieving
insights — which are guided by rules — at the centre of the subject matter.

In this context the question arises of what is specifically legal in Islam. When
answering the question, to begin with we are faced with the division that was
evolved in the Western world, between law and state on the one hand and reli-
gion on the other.24 The question of whether this division exists in Islam has not
only scholarly but also political significance, and is consequently highly contro-
versial.2> Whether Islam is genuinely and intrinsically ‘religion and state’ (din
wa-dawla) in the same way, will be deliberated below (ch. 4.8). The distinc-
tion between rules regarding the relationship between humans and God and
those regarding the relations among humans is clearly present in the Islamic
scholarly literature on the subject from the earliest time onwards. The books
in question are usually divided into two great sections. The first will mainly
discuss issues of religious observance, especially the ‘five pillars’ of Islam, the
profession of the one God and his prophet Muhammad (shahada), the five daily
ritual prayers (salat), the giving of alms (zakat), the fast during the month of

24  The Western division between ‘auctoritas’ and secular ‘potestas’ dates back to Pope Gela-
sius I (492—496). Concerning its development in the context of the development of the
history of scholarship studying Islamic law cf. the concise description in Johansen, Con-
tingency, esp. 42 ff., which includes a wealth of material.

25  Regarding the widely-held but sparsely supported belief in an unbreakable link cf. Van
den Berg, Principes, 1f. He claims that the Semitic peoples were able to comprehend
the state only as a theocracy. Consequently the concepts of law and religion are nearly
identical in Islam. Jurists have to be theologians and vice versa. Consequently, he says,
the law possesses great stability: it is not disposed to adapt to new requirements but,
on the contrary, attempts to shape society according to God’s commandments. Hallaq,
Authority, 166 with further references from classical literature, clearly contradicts the last
statement; cf. also Johansen, Contingency, 265 ff.; Scholz, Malikitisches Verfahrensrecht,
g1ff. with further references.
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Ramadan (sawm), and the pilgrimage to Mecca during the month of Dha-l-
hijja (hajj). These are called the ‘%badat, a multi-layered term with a hint of
‘divine service’ The second part will discuss legal matters such as marriage and
divorce, individual statutory offences, contract law, company law, law of torts,
inheritance and procedural law. These subjects are called mu‘amalat, issues of
(interpersonal) relationships.26 A modern Muslim author?? describes this as
the division between this world as the place where humans can make deci-
sions (dar al-ikhtiyar) and the next world, where they will receive what is due
to them (dar al-qarar). This is sufficient reason to concentrate on the area of
mu'‘amalat here, and to refer to the badat only where the legal argumentation
is linked to them.

At the same time we can observe a distinction — which developed gradually
and is not absolutely rigid?® — at the personal level, between religious schol-
ars/theologians (‘ulama’/ahl al-kalam) and law scholars ( fugaha@’, sg. faqih, a
derivation from the abstract noun figh, jurisprudence’?®). While religious as
well as legal matters are approached in Islam with reference to God’s revelation
and Muhammad’s mission, clear delimitations are found in theoretical writings
as well. One of the most eminent Sunni ‘theologians’, Abu 1-Hasan al-Ash‘ari
(probably 260—324/873 or 874—935 or 936), distinguishes very clearly between
the remit and methods of theology on the one hand and jurisprudence on the
other (al-Ash‘ari cites divorce and Quranic penalties as examples): the latter
deals with the evaluation of concrete particulars (hawadith al-fura) that can
be resolved by means of the transmitted rules of the sharia. Universal funda-
mental issues (usil), on the other hand, ought to be tackled by every Muslim
in possession of his faculties using universally accepted principles based on
reasoning, sensation, intuition etc. The two spheres must not be mixed.3° Con-
versely, according to al-Shafiq, presumably the most significant Islamic legal

26  With regard to particular statutory offences such as the consumption of alcohol it is
assumed that they also protect the ‘rights of God, whatever the interpretation of these
in concrete instances; cf. also El Baradie, Gottes-Recht, 44.

27  Isma‘l al-Shati from Kuwait, ‘Al-Islam alladhi nurid. ‘alayna ikhraj al-Islam min ma’ziq
al-turath’, al-Sharq al-Awsat, 6 June 1998, 10.

28  Cf. the Hanbalite scholar Ibn ‘Aqil (d. 513/119 in Baghdad): in his work Al-wadih fi usal
al-figh, vol. 1, 10, he describes the science of figh as ‘knowledge of the rules (afkam) of the
sharia’ as such. Regarding this development cf. also Johansen, Contingency, 2 ff.

29  Regarding the rather inconsistent terminology cf. e.g. Muslehuddin, Islamic Jurispru-
dence, 13 ff. with further references; Loschner, Die dogmatischen Grundlagen, 27.

30  Al-Ashri, Risala, g5; transl. in McCarthy, Theology, 130. Cf. also F. Rahman, Functional
Interdependence, go.
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theorist,3! and also in the opinion of the eminent Hanafite jurist al-Sarakhsi32,
the opinion of the experts in theology, the kalam, is not relevant in determining
a consensus among scholars (of law).

One example illustrating the different deliberations is the Quranic prohibi-
tion (sura 62:9) of concluding purchase contracts on Fridays during the prayer
hour. Scholars with an interest in ‘juristic’ matters examine the question of
whether breaches of this prohibition result in the contract being void (cf.
also 4.4.a below). Authors with a more ‘theological’ inclination concentrate on
issues of interpretation of the precise circumstances covered by the prohibi-
tion, without reference to the worldly implications of such contracts.33 Accord-
ing to this opinion the greater part of the sharia, and the Quran in particular, are
relevant to the law only to a comparatively minor extent: of the thousands of
Quranic verses, only a few dozen are concerned with legal matters.3* However,
the boundaries are occasionally fluid (cf. also 4.4.e below).

In addition some tendencies towards definitive separation may be perceived
in the Islamic world. One specific type is the overall very strict separation
between the state legal system and religion in Turkey.35 In other states, where
secularisation is not even being discussed and whose constitutions contain
a sharia proviso in the context of deducing the law, there are also numerous
instances of decisions by supreme courts which are hardly compatible with
traditional sharia rules.

Overall, and with all the necessary caution, we can observe a surprisingly
far-reaching separation. Thus the decision to restrict this book to ‘law’ as the
entirety of rules for life within society that are enforced by means of formalised
mechanisms of keeping order and imposing sanctions acquires additional jus-
tification out of the development of Islam itself. Of course the boundaries to
the transcendent level are still not impenetrable: during the classical period in
general, and in the present day still to some extent, law, too, is understood to

31 Kitab al-umm, vol. 2, 279 and ff. (ed. Muhammad Zuhri al-Najjar, Beirut, n. d.).

32 Usal, vol. 1, 302: ‘khilafba‘d ahl al-kalam mimman la nazara lahu fi l-figh’; also unequivocal
ibid., 312, presented as the opinion of al-Karkhi regarding the theologians (mutakallimin)
and the hadith scholars (muhaddithan).

33 Cf. e.g. al-Tabari, Jami* al-bayan, vol. 12, 64ff.; Ibn al-‘Arabi, Ahkam al-Qur’an, vol. 4, 1805.

34  As pointed out by Al-Ashmawi, Al-shari‘a al-islamiyya, 7; cf. also M. Charfi, Islam and
Liberty, 71, who mentions 200-500 verses.

35 Cf. also Part 2, 2.6 below. The religious authority of the state DIYANET, however, embodies
intensive state control and emphasis on Sunni Islam. Regarding the illuminating Turkish
debate on the separation of government activity and religion cf. Ucar, Moderne Koranex-
egese, esp. ch. 4f. (forthcoming).
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be part of Islam as such. Thus it was and still is out of the question for Mus-
lims to come under the jurisdiction of non-Muslim judges. According to the
famous Hanafite jurist al-Sarakhsi3® referring to a tradition by the second caliph
‘Umar, even the office of historiographer is open only to Muslims. Furthermore
legal rules regarding e.g. marriage or the establishment of trusts are regarded
by many to this day from a religious point of view.37

One consequence of the religious purity rules is, for instance, that to this
day hardly any waste water is purified and reused, despite water shortage. The
reason is the ulama’s vetoing adding purified water to fresh drinking water.38
Thus the state’s scope of implementation is more limited than it would be in a
secular society.

It would not be overstating the facts by much to say that while Islamic law
is not per se secular, it does have a clearly outlined and limitable secular side.
This must be emphasised because there have been cases where ill-informed
Western courts were of the opinion that they could not apply regulations of
Islamic law originating from other countries due to their religious nature.3®

The narrow interpretation of ‘sharia’ only coversitslegal sections. Frequently
they include only the specifically developed traditional legal rules in the areas
of family and inheritance law, Quranic penal law and, in part, the law on foun-
dations and trusts. This opinion is widespread among Turkish Muslims in par-
ticular; legal reforms under Atatiirk targeted essentially these rules. The areas
which are problematic from the point of view of modern human rights are cov-
ered by these regulations (aspects of gender discrimination, of discrimination
against Muslims and the imposition of harsh physical punishment).4?

For non-Muslims, but also for more than a few Muslims, the sharia has been
a concept of plain terror not only since 11 September 2001. Fears find real points

36  Kitab al-mabsut, vol. 16, 93f.

37  Thus e.g. Prof. Fikret Kar¢i¢ from Sarajevo on 19 June 2008 in Berlin, during a conference
on the subject ‘Institutionalization and Representation of Religion’ hosted by the Konrad
Adenauer-Stiftung and Erfurt University.

38  ‘InSaudi-Arabien ist Wasser knapper als das Erdol, Frankfurter Allgemeine Zeitung, 3 Nov.
1998, 18.

39  See also 4.3.a.bb below. Hence the non-jurist Tilman Nagel’s criticism is fundamentally
flawed (‘Lohn und Strafe im Diesseits und im Jenseits, Nzz, 7 Nov. 2009, viewed on
24 Mar. 2011 at http://www.nzz.ch/nachrichten/kultur/buchrezensionen/lohn_und_strafe
_im_diesseits_und_im_jenseits_1.3981865.html).

40  Concerning the possible collisions between the 1948 UN declaration of human rights and
rules of Islamic law cf. e.g. al-Midani, La Déclaration, 153 ff. It must not be forgotten that
capital punishment, which is still carried out in many cases in e.g. the Us, is of course the
harshest possible physical punishment.
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of contact, as illustrated not only by serious breaches of human rights in Saudi
Arabia or Iran, but also by an article published in the Daily Express in July 2004
which reported on the website of an organisation called ‘Supporters of Sharia’
with ties to an extremist preacher in London.*! The website showed images of
children who re-enacted killing a prisoner with swords. The association with
real events in Iraq is inescapable. There are, however, occasional false reports:
Sergej Moleveld, chairman of the Dutch Liste Pim Fortuyn, confessed according
to press reports that he forged a threatening letter allegedly from a radical
Islamic group and sent it to himself and another member of parliament.*2
Clearly, it is always necessary to look at events carefully.

The broad spectrum, ranging from prayer regulations — which might lead to
difficulties only in the sphere of employment law of countries with non-Islamic
legal systems*® — to entirely inacceptable physical punishment, is frequently
not perceived as such. More than a few Muslims, in fact, regard the broadly
interpreted ‘sharia’ as a basically positive religious inheritance. Many Mus-
lims, however, reject the narrowly interpreted law sharia, especially where it
breaches human rights. The Alevis, a population group of millions in Turkey,
and hundreds of thousands in Germany, consider the sharia to have been abol-
ished - including essential religious sections.**

How can such divergent attitudes come about? The sharia is by no means a
law book, but a highly complex system of norms and rules of how to discover
and interpret norms. The literature on the subject, which has been composed
for nearly 1400 years, is as varied as the history and culture of Islam itself.
Islamic law in the Sunni and the Shi‘ite forms, but also the approach to religious
norms, are based on the secondary deduction by means of exegesis, interpreta-
tion and conclusions, i.e. on human thought and reasoning.#® This is illustrated
not least by the fact that since the early period scholars have not limited them-
selves to applying norms according to their more or less clear wording, but
inquire into the meaning and purpose of these norms (Ar. ‘illa).

In the fourteenth century, Abu Ishaq al-Shatibi, the most prominent and
most frequently quoted exponent of this approach, explicitly asked the ques-

41 ‘Children in mock beheading horror on Hamza’s website), Daily Express, 1 July 2004, 11.

42 ‘Haager Regierung will Abschiebung erleichtern’, Frankfurter Allgemeine Zeitung, 12 Nov.
2004, 1.

43  Cf. Rohe, Islam und deutsches Zivilrecht, 35, 38 ff.

44  Cf. Erbektas, Axiome, 86, 89 ff,; Vorhoff, Die Aleviten, op. cit., 10, 18ff.

45  Explicitly e.g. in F. Osman, Islam and Human Rights, 34; more recently cf. also Krawietz’
fundamental work, Hierarchie der Rechtsquellen im tradierten sunnitischen Islam, Berlin,

2002.
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tion of what the purposes (magqasid) of the sharia are.*¢ He discovers these
purposes in five interests (‘necessities) daruriyyat): religion, life, progeny, pos-
sessions and reason. These purposes are absolute and cannot be abrogated;
individual aspects may, however, be implemented differently in order to safe-
guard the original purpose.*” Acting in accordance with the sharia, he says, is
no end in itself: if the external conditions are suitable for a particular action but
not in accordance with the (intended) purpose, carrying out the actions would
be wrong and against the norms, as they are mandatory only for a particular
purpose.*® Those who claim that these purposes cannot be comprehended —
his reproach against the religious-philosophical trend of the batiniyya*® — are
destroying the sharia.5° It is not possible, he maintains, for the norms (Ar. adilla,
signs) of the sharia to be contrary to reason, as comprehending them by means
of reason is the precondition of their being binding (i.e. applicable to concrete
cases, Ar. taklif).5! Ritual duties (Ar. tbadat) only are beyond being penetrated
by human reason; all other norms are accessible to it.52

Consequently the statement, expressed by many scholars, that God alone
could be the lawgiver’53, ultimately has no validity. From the very early days of
Islam it was humans who interpreted the norms they understood as given by
God, and who evolved the rules for the implementation of the norms. Within
Islam, too, there is no rule that it would be possible to apply without this
interpretation — at least as regards its applicability with reference to time, place

46  Al-muwafaqat, vol. 2, 8, 39 and passim; cf. also al-Raysuni, Imam al-Shatibi’s Theory,
esp. 137{f.; Kamali, Principles, esp. g00ff. For present-day understanding cf. also Masud,
Muslim Jurists’ Quest, 81.; M. Ibrahim, Maqasid al-Shari‘a, 6ff,; Ibn ‘Abdarrahman, Ilm
magqasid al-shari‘; Johnston, Maqasid al-Shari‘a, 149 ff., 157 ff.; Majma-“ al-figh al-islami qarar
141 (8/15), 393 1.

47  Al-muwafaqat, vol. 3, 77.

48  Al-muwafaqat, vol. 2, 28s5.

49  This was the name of specifically the Shi‘ite Ismailis, more generally also those who
rejected the all too literal interpretation of a text in favour of a more ‘inward’ (Ar. batin);
cf. the article ‘Batiniyya’ in EI 11, vol. 1 (M. G. S. Hodgson).

50  Al-muwafaqat, vol. 2, 291.

51 Al-muwafaqat, vol. 3, 16.

52 Al-muwafaqat, vol. 2, 294 and passim. A good summary of the core statements may be
found in al-Raysuni, Imam al-Shatibi’s theory, 317 ff.

53  Cf. only al-Zuhayli, Al-figh al-islami, vol. 6, 651, 657, as well as the relevant remarks in
the judgments by the Abu Dhabi court of cassation, judgment 748/1991, of 15 Nov. 1991,
as reprinted in Hammadi, Qada, 30, according to which legislation is tied to the divine
norms of the sharia, and in case of conflict between the applicable law and sharia norms
the judge must apply the latter.
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and persons. Interpretations, however, may change just like persons and their
circumstances. This is illustrated not least by the diversity of opinion among
Muslims themselves.

The great majority of modern Muslim authors distinguishes between the
eternal foundations of the sharia and individual rules that are relevant to and
at a particular time and place, and are consequently subject to changing times
and circumstances.>* The first signs of this approach have already been present
in classical literature for more than a thousand years. Frequently only those
rules are considered eternally valid which are part of religion according to West-
ern opinion as well (e.g. prayer rules or dietary laws), while a significant portion
of legal regulations, if not all, are seen as being tied to a particular time. Still,
the sharia is varied and can be approached dynamically even in those of its
legal sections that hold some potential for conflict. The legal key is indepen-
dent reasoning (ijtihad; cf. 2.1 below) when interpreting sources. At the level of
legal theory a dynamic approach becomes possible mainly where norms can be
interpreted according to their meaning and purpose, and the universal benefit
(maslaha) is accorded independent significance in the interpretation.56

Thus ‘liberal’ attitudes — unlike the traditionalist mainstream still prevalent
among scholars — can be supported by means of the instruments of the sharia.
Consequently those doing the interpreting and their approach to the interpre-
tation have great significance. While the spectrum of possible interpretations
is not unlimited, it is wide indeed. The Jordanian prince al-Hasan ibn Talal
describes the sharia simply as a never-ending process.>”

The opinions of the Alevis will not be discussed further here. Their home is
in Turkey, but they also live in many EU countries. They have evolved an inde-
pendent theology®® that regards the sharia laws as abolished. They regard these
laws as only outward signs of faith that are not required any more once a person
has internalised the faith (by being a member of the Alevi community).5°

54  Cf.e.g Engineer, The Rights of Women, esp. 11f,, 611f,, 89 ff. and passim; id., On Developing,
gof. and passim; al-Alwani, Fiir ein korrektes Verstindnis, 371f,, esp. 48{f; Borrmans,
Cultural Dialogue, 89 ff.; Krimer, Techniques, 177ff.

55 Cf. only Bali¢, Ruf vom Minarett, 184 ff.

56  Cf. Bagby, The Issue of Maslaha, esp. 6ff.

57  Remark made during a conference on Religion and the Rule of law on 27 Feb. 2008 in
Amman.

58  Regarding the Alevis’ self-classification cf. Gorzewski’s thorough study, Das Alevitentum
in seinen divergierenden Verhiltnisbestimmungen zum Islam, Berlin 2010.

59 Cf. Erbektas, Axiome, 86, 89 ff.; Vorhoff, Die Aleviten, 10, 18f.
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Due to many years of oppression by the Sunni majority faith the publicly
recognised debate on the foundations of Alevism has emerged only in very
recent time. However, until this day Alevi tradition has not been interested in
legal issues tied to religious ones, of the kind with which this book is concerned.
The only exception are sanctions applying within the community only, which
might at worst result in someone being excluded from the community®?; con-
sequently they are not distinct from other internal religious rules. The same
is true of the Baha’i, a syncretistic faith that evolved in Iran in the nineteenth
century. The Ahmadiyya, finally, which developed towards the end of the nine-
teenth century on the territory of what is now Pakistan, adheres to Islamic law
in the main, but rejects the traditional doctrine of apostasy (cf. 4.7.b.gg below)
and of jihad (cf. 4.9.c below) and will be referred to in these contexts.

60  Cf Yildirim, Alevilikte Huhuk Sistemi, 37ff. (Germ. Summary 51£.).
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CHAPTER 1

The Origins of the Islamic
State and Its Legal System

1 The Beginnings

In the year 622 AD Muhammad and a band of followers migrated from Mecca
to the Yathrib oasis, later to be called simply ‘Medina) the city (of the prophet).
Soon afterwards, the date of this migration (Ar. sijra) would be taken as the
starting point of the Islamic calendar. Once they had converted to Islam, the
members of the tribes living there, the Aws and the Khazraj, who were feud-
ing constantly, entrusted Muhammad with the resolution of their differences
and the leadership of the newly emerging community.! This led to concrete
tasks relating to a legal order, which found expression in an increase in Quranic
revelations on the subject.? As a consequence of the rapid expansion of the
Islamic Empire during Muhammad’s lifetime, and especially after his death in
632, these tasks increased dramatically. An Empire reaching from the Iberian
Peninsula to the Indus was created during only a few decades. The majority
of the Empire’s population was not of the Muslim faith, and large swathes
were not of Arab descent, either. It became necessary to clarify the relation
between the conquerors and these subjects, for instance with regard to tax-
ation and their legal position vis-a-vis the Muslims and among themselves.
Public finances had to be regulated, particularly in respect of organising army
pay and distributing war booty (which fell into the Muslims’ hands in great
abundance at first). Finally, a general legal system including a peace frame-
work was required. This is dealt with in a multitude of legal sources (more in
11. below) and hinted at in Muhammad'’s famous farewell sermon (khutbat al-
wada“), which begins: ‘You may not injure your blood and your possessions
among yourselves, so that you may come to your Lord’3 Islamic Law had to

1 For information on Muhammad’s life and achievements Muslim tradition relies mainly on
Ibn Hisham’s biography (sira), which follows a similar, lost work by Ibn Ishagq. For translations
cf. Bobzin, Mohammed, 35ff. and the references on p. 123. From the field of Islamic Studies
cf. the succinct and instructive accounts by Bobzin (loc. cit.) and Paret, Mohammed und der
Koran, gth ed. 2005.

2 Ineditions of the Quran suras are commonly classified as ‘Meccan’ or ‘Medinan’; cf. 2.6 below.

3 ‘inna dima‘akum wa-amwalakum ‘alaykum haram illa an taltaqu rabbakum, cf. Ibn Hisham,

© KONINKLIJKE BRILL NV, LEIDEN, 2015 DOI: 10.1163/9789004281806_004



22

26 PART 1, CHAPTER 1

work towards freeing itself from the Bedouin system, which was based on blood
kinship and clan structures, and tackle the further development of pre-Islamic
urban legal forms.#

Due to the scarcity of the sources we have only little reliable information on
the early development of Islamic law after Muhammad’s death.> Older research
presumed that until around the end of the Umayyad dynasty the predomi-
nant system was one of finding pragmatic solutions to individual cases, rather
than a pervasive and universally applied legal system. Schacht went so far
as to claim that there was no Islamic (‘Muhammadan’) law during the early
period.® More recent research? has noticeably relativised this view and pro-
vided evidence that some remarkable independent developments took place
as early as the beginning of the seventh century. It does, however, seem to
be certain now that traditional Islamic law was developed gradually® until
the fourth/tenth century.® After the rapid expansion of Islamic dominion into
the vast Byzantine and Sasanid territories, a numerically very small group
of the population, who had no significant knowledge of the administration
of a great empire, had to master this very challenge. This was only possible
with the support of the, at least at first, predominantly non-Muslim admin-
istration.’® On the other hand, even the earliest Islamic history following the

Al-sira, vol. 4, 185; cf. also Muslim, Sahih, part 1, Thesaurus Islamicus Foundation 2000,
hadith 3009, 500.
Cf. Coulson, History, 10f.;; Muslehuddin, Islamic Jurisprudence, 19 ff.

5 Concerning the beginnings of Islamic jurisprudence in academic research of the nine-
teenth and twentieth century cf. the chapter of the same name in Motzki, Anfinge, 7ff.
with further references.

6 Cf. in particular Schacht, Origins, 190ff.; on the critical reception of Schacht’s theories cf.
Motzki, Anfinge, 49 ff. with further references; Hallaq, Origins, 103 ff.; A’zami, Studies in
Early Hadith Literature. Similar to Schacht: Crone, Roman, Provincial and Islamic Law,
1987. Al-Na‘im, Toward an Islamic Reformation, 141f., has an overview of developments
from a ‘reform Islamic’ point of view.

7 Worth mentioning are, in particular, Motzki (Anfénge), Katz (Origins), Dutton (Origins)
and Hallaq (Origins), and Mitter (Das frithislamische Patronat) against Crone (cf. n. 6
above).

8 Cf. e.g. Scholz’s studies on Malikite procedural law.

9 Following the plausible categories postulated by Hallaq (Origins, 3), we should assume
that the science of legal methodology and independent interpretation were not estab-
lished fully, and the Schools of Law not distinctly formed until the fourth/tenth century;
the same is true of the emergence of a complete judicial system including law of evidence
and procedural law.

10  Concerning the situation in the territories of the Byzantine Empire and the Sasanid
Empire later conquered by the Muslim Arabs cf. Tyan, Histoire, 83 ff.
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death of Muhammad shows clearly that the new Muslim community was by
no means willing to ‘merge’ completely into some already established cul-
ture. Thus one remarkable fact is that they did not simply adopt the con-
quered capital cities with all their functions, but frequently established mil-
itary camps (amsar), such as Kufa in Iraq or Fustat in Egypt as new centres
of government, inhabited by a comparatively homogeneous Muslim popula-
tion.

Thus the period of state formation was determined by, among other things,
the existing legal and administrative structures which were in many cases
retained for a long time.!! Consequently it is virtually impossible to distin-
guish between Islamic law ‘proper’ on the one hand and ‘foreign’ elements on
the other. It is, however, possible that this division simply does not apply: this
would apply in cases where Islamic law can be traced back to an immutable
essence found in different forms adapted to people’s respective needs accord-
ing to time and place. Seen in this light the adoption of existing elements would
not be ‘un-Islamic’ but, on the contrary, part of the concept that accepts every-
thing which does not contradict its essence.!?

In fact, the success story of Islam may probably be explained in part by
the conquerors retaining existing (legal) customs in the newly acquired ter-
ritories to a significant degree, and recognising them as being in accordance
with the law (common law, custom, urf wa-‘ada).!® In cases where Islamic
law did not provide a rule, the existing one might remain in force. A juridi-
cal basis for this practice was finally established in the source of norms shar*
man qablana (pre-Islamic law, law of those who came before us’). As Islam sees
itself as correcting inadmissible deviations in the ‘precursor’ religions Judaism
and Christianity, and consequently also as their successor, retaining everything
that was not affected by Muhammad’s ‘correcting’ prophetic mission appears
to have been the obvious course of action. The legal rule of istishab, accord-
ing to which existing provisions continue to be valid in the absence of clearly
recognisable changes in the overall situation, may have provided further legit-
imation.

The much-quoted dialogue between Muhammad and Mu‘adh ibn Jabal, who
was sent to Yemen as a judge,'* is seen as a typical instance of the situation

11 Cf. only Mallat, From Islamic to Middle Eastern Law, 699ff. with further references;
Schneider, Kinderverkauf, 354.

12 Tending slightly in this direction: Chebel, Manifeste, 73 ff.

13 Similarly Hallag, Origins, 197.

14  Hallaq (Origins, 35ff.) points out that the duties of the early judges’ were frequently
mainly in the areas of military, police or general administration, even including the

23
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during the early period (more in 2.1 below). It is clear that at first people did
not assume a detailed and self-contained system of norms, but recognised
that there were obvious gaps requiring to be filled in. However, with Muham-
mad’s death, the process of revelation was seen as complete, and consequently
no additions could be expected from this source.’® Gaps would thus have to
be filled after deliberations of ‘common sense’. This is how we should under-
stand the term ra’y (‘view, opinion’) which is used in this context.!6 It was not
long, though, before quarrels arose concerning the scope this ra’y might be
allowed. The counter-movement of the ahl al-hadith emerged, in particular in
the cultural centres of Irag, who wanted to give more scope to prophetic tra-
ditions and thus restrict the independent finding and application of norms.'”
In the development of legal theory at least, this opinion was able to assert
itself.

Unlike the preceding remarks, many Muslim scholars past and present hold
comparatively set ideas of the early period, especially as regards the funda-
mental questions of the doctrine of the legal sources. Often no distinction
is made between the formative period and the development reached by the
ninth/tenth century, or later stages. Impressive proof is furnished by the fact
that modern literature quotes as references nearly exclusively the great works
of figh composed from the end of the eighth century onwards. Furthermore,
there is a clearly visible tendency of tracing existing practice back to the early
days of Islam if possible, in order to achieve the greatest possible legitima-
tion.!8

From the point of view of Islamic Studies and of jurisprudence it would
certainly be appealing to discover, as far as possible, how it ‘really’ was. From
the internal Muslim point of view, however, this examination of the early
period has acquired an independent, intrinsic value: the point of reference
of many discussions is not reality — which is often difficult or impossible to
reconstruct — but the idealised, concise image people have of it. From the point
of view of the present at least, this image of homogeneous tradition becomes
a ‘primary source’. Consequently it must be a major topic of the discussion of

collection of taxes. Their activities would be limited to the settlements of the new Arab
ruling class, while specialisation and professionalisation would come later (op. cit., 96 ff.).

15  Cf. suras 6:38;16:89; also sura 42:10. Concerning the special case of the Ahmadiya cf. vi.8.a
below.

16 Cf. Goldziher, Die Zahiriten, 5ff.; detailed information on the evolving connotations in
Schacht, Origins, 981f.

17 Cf. Ibn Khaldan, Al-mugaddima, 446; Hallaq, Origins, 122 ff.

18 Cf. only Wellhausen, Das arabische Reich, 177ff., regarding questions of tax law.
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the self-image and systems thinking of Islamic law. It is important, however,
always to bear in mind that there is no evidence sufficient to presume the early
development of a self-contained system of the kind that becomes perceptible
from the ninth century onwards.

Thus even present-day Muslim scholars will find a wealth of opportunities to
apply new historical research to one or the other rigid opinion in order to revise
it or relativise its import. This would not be breaking with Islamic tradition:
when it comes to individual legal questions, even some of the later classical
works report on the great variety of actions and opinions since the earliest
days, in some cases going so far as to quote diverging traditions of the views of
one and the same scholar. The Hanbalite jurist Ibn Qudama’s (d. 620/1223) brief
remarks on the question of whether a marriage contract will become valid only
iftwo (suitable) witnesses are present may serve as an instance: ‘A marriage can
only be contracted before two witnesses, this is known from Ahmad’s'® opinion
that has been transmitted the greatest number of times. It is also reported
from ‘Umar?® and ‘Ali,?! and it has been declared by Ibn ‘Abbas,?? Sa‘id ibn
Musayyab,?3 Jabir ibn Zayd,?* al-Hasan,?> al-Nakha‘,26 Qatada,?” al-Thawr1,28
al-Awza1,2? al-Shafi130 and the ahl al-ra’y.3! It is also transmitted from Ahmad
that it would be a valid contract without witnesses, as was done by Ibn ‘Umar,32
al-Hasan ibn ‘Al1,33 Ibn al-Zubayr34 as well as Salim and Hamza, the two sons
of Ibn ‘Umar. ‘Abd Allah ibn Idris,3> ‘Abd al-Rahman ibn Mahdji,3¢ Yazid ibn

19  Ahmad ibn Hanbal, founder of the school of law that bears his name, b.164/780, d. 241/855.

20  ‘Umar ibn al-Khattab, second caliph, r. 13-23/634—644.

21 ‘Ali ibn Abi Talib, Muhammad’s cousin and son-in-law, fourth caliph, r. 35—40/656-661.

22 Prophet’s companion, d. 68/688.

23 B.14/635,d. 94/713.

24  Founder of the Ibadiya, d. ca. 93/711 or later.

25 Hasan al-Basr1, prominent scholar of the early period, b. 21/642, d. 110/728.

26 Ibrahim al-Nakha‘, prominent scholar of the early period, b. ca. 50/670, d. ca. 96/717.

27  Qatada ibn Diama, transmitter famous for his superior memory, b. 60/680 (?), d. 117/735.

28 Sufyan al-Thawri, prominent scholar of the early period, b. 97/716, d. 161/778.

29  Founder of a Syrian school of law (which has now ceased to exist), b. 88/716, d. 157/774.

30  Muhammad ibn Idris al-Shafi, founder of the school of law that bears his name, b.150/767,
d. 204/820.

31 Cf. 3.below.

32 ‘Abdallah ibn ‘Umar ibn al-Khattab, prominent transmitter, d. 73/693.

33  Third imam of the Shi‘a, son of ‘Al1 ibn Abi Talib, b. 3/625, d. 50/671.

34 Rebel anti-caliph, b. 2/624, d. 73/692.

35  Medinan scholar, d. 192/808.

36  Prominent transmitter, b. 135/752, d. 198/814.



25

30 PART 1, CHAPTER 1

Harun,37 al-‘Anbari,3® Aba Thawr3? and Ibn al-Mundhir*? all supported this,
and it is also the view of al-Zuhri*! and Malik,4? if they (the couple to be
married) proclaim it so.43

2 The Schism between Sunnis and Shi‘ites

Ever since its beginnings, Islam has suffered from a traumatic division ( fitna,
test) between two main orientations, which have been hostile to each other
ever since.** The cause was the divergent understanding of who should be
Muhammad’s deputy/successor (Ar. khalifa, caliph) after his death in 632, and
become head of the community, and who was qualified to decide the matter,
and in what fashion. A ‘party’ (Ar. shi'a, Shia) supporting ‘Ali ibn Abi Talib,
Muhammad'’s cousin and son-in-law, emerged. This party based its claim on
a tradition according to which Muhammad himself was said to have appointed
‘Al his successor not long before his death.*> According to this view only
a member of the closest family of the prophet was suited to the office of
caliph.

The majority party, on the other hand, believed the succession to be unre-
solved after Muhammad’s death.*®¢ From among their own ranks they ap-
pointed Abt Bakr, an old comrade-in-arms, caliph (r. 632—634) and understood

37 Prominent transmitter, b. 118/736, d. 206/822.

38  Abu Bakr Muhammad ibn al-Qasim, scholar, b. 271/885, d. 328/940.

39  Ibrahim ibn Khalid, prominent legal scholar and founder of a school, b. ca. 170/786-787,
d. 240/854.

40  Shafiite, later independent scholar, whose teachings spread especially in Yemen, d. prob-
ably ca. 318/930. I am grateful to my teacher Joseph van Ess for this information.

41 Abu Bakr Muhammad ibn Muslim, co-founder of the science of tradition, d. 124/742.

42  Malik ibn Anas, founder of the school of law that bears his name, b. 93/715, d. 179/795.

43 Ibn Qudama, Al-mughni, vol. 6, 315.

44  To mention but one book from among the abundance of literature on Islamic history:
Haarmann (ed.), Geschichte der arabischen Welt, especially the chapter on early Islam
by Noth (esp. 981f.).

45  Regarding the contradictory traditions on the event by the ghadir (pond) Khumm cf. Ibn
Kathir, Al-bidaya wa l-nihaya, vol. 4, 359ff; Ja‘far al-Subhani, Adwar al-figh al-imami, 21.
The Sunnis based themselves on another tradition, repeated by many traditionists, in
favour of Aba Bakr; cf. al-Albanj, Silsilat al-ahadith al-sahiha, vol. 7, no. 3u7 (p. 313f.). Cf.
Lambton, State, 221 and ff.

46 Cf. al-Mawdudi, Tadwin, 46.
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this course of action to be in keeping with tradition (Ar. sunna, ‘custom’);
hence the name ‘Sunni’ The two subsequent caliphs ‘Umar (‘Omar’; r. 634—644)
and ‘Uthman (‘Osman), r. 644—656) were appointed in this way, and both later
murdered. ‘Al only attained the position as the fourth caliph and held it until
he was murdered by a Kharijite*” assassin in 661. Now the Sunni majority
supported Mu‘awiya from the clan of ‘Uthman, the Bant Umayya, to succeed to
the office of caliph. He moved the seat of government to Damascus and founded
the Umayyad dynasty, who ruled until the middle of the eighth — and in Spain
until the end of the tenth — century. The Shi‘ites, on the other hand, were
convinced that only ‘Ali’s sons and their descendants were to be considered
as head of the community and ruler (imam).

The result was fundamental disagreement on the question of the degree
to which genealogical proximity to the prophet and/or charismatic qualities
should be the determining factors when the power was to be conferred. It was
impossible for the Shi‘ite pretenders to prevail in these power politics. To this
day the Shi‘ites celebrate the ‘Ashura rites in memory of the martyrdom of al-
Husayn, ‘Al’s second son, at Kerbela in 60/680. In the early third/ninth century
the caliph al-Ma’miin attempted to name the Twelver Shi‘ite imam ‘Ali al-Rida
his successor,*® but failed due to the latter’s premature death. Even before this
time internal Shi‘ite divisions had emerged with regard to the legitimation of
individual imams. As a consequence three main branches established them-
selves: firstly the so-called ‘Twelver Shi‘a’ (Ar. ithna-‘ashariya) (also known as
‘Imamiyya’ or ‘Ja‘fariyya™*®), named after the number of twelve imams they
recognise: all descendants of ‘Ali, until the occultation®° of the twelfth imam in

47  One group of ‘Alf’s original followers is called Kharijites (literally: ‘those who have gone
away’). They disagreed with ‘Ali’s willingness to face a secular arbitration court after the
murder of his predecessor during the civil war. Consequently they left his camp and fought
him from then on. They were furthermore of the opinion that every believer might be
elected to the office of imam, as long as he was the most pious.

48 Coins minted in Isfahan and Samarqand during al-Ma’mtan’s reign in 202/816-817, name
al-Rida as the successor to the throne (walf al-ahd) (reference for Isfahan in Artuk,
Ibrahim/Artuk, Cevriye, fstanbul Arkeoloji Miizeleri teshirdeki islami sikkeler katalogu,
vol. 1, Istanbul 1971, no. 305 (p. 88)). Concerning the designation document cf. Crone/
Hinds, God’s Caliph, 133 ff.

49  Named after the sixth imam Ja‘far al-Sadiq (d. 148/765), who is considered to have been
the founder of Shi‘ite law (Halm, Der schiitische Islam, 36). Nowadays it is predominant
in Iran as well as among the Shi‘ites of Iraq, Lebanon, Saudi-Arabia, Afghanistan and
Pakistan.

50  The eleventh imam Hasan al-Askari had died in 260/874. Subsequently four ‘messengers’
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the ninth/tenth century. Secondly, the ‘Fiver Shia’ or Zaydiyya’>! (named after
the controversial fifth imam Zayd, in their view the last one descended from
‘Al1), and thirdly the ‘Sevener Shi‘a’ or ‘Isma‘iliyya’ (named after the disputed
seventh imam Isma‘l).52

The schism of the early period had significant legal as well as psycholog-
ical consequences beyond questions of constitutional law — such as, who is
the legitimate caliph? Important areas of the law, such as inheritance law,
developed differently because the Shi‘ites did not recognise some of the Sunni
‘authorities’ on the transmission oflegal sources and consequently did not take
their traditions into account in their works. The Sunni side, on the other hand,
emphasised Abu Bakr's reliability as compared to ‘Ali.53 A practical instance of
the divergent opinions is the question of the proportion to which the daugh-
ter of the deceased shares in the inheritance beside more distant relations
such as uncle, aunt or (male) cousin as the only living heirs. According to
Sunni inheritance law, the daughter would inherit half besides the other rela-
tions, while according to the Shi‘ite doctrine of classes of heirs and their ‘fill-
ing’ according to preference, she would inherit everything. If she had pre-
deceased her father and left a daughter, the latter would also be the sole
heir.5*

In addition the Shi‘ites had no part in wielding political power and estab-
lishing institutions in most parts of the Islamic territory for a long time. Tradi-
tions grown within the school of thought of the Sunni majority, some of which
impeded further development (see 2.1 below), exerted rather less of an influ-
ence on the Shi‘ite discussion.

of the occulted twelfth imam appeared, until the last one died in 329/941. From this
date onwards the Twelver Shia uses the term ‘the greater occultation’ (al-ghaybat al-
kubra).

51 It prevailed in northern Yemen. Regarding its development and most significant expo-
nents cf. the references in Stewart, Islamic Legal Orthodoxy, 250f.

52  Cf. only Halm, Der schiitische Islam, 37f. The Fatimid Shi‘ite caliphs of the Islamic Middle
Ages were Sevener Shi‘ites, as were the violent and extreme Assassins (cf. only Endref3,
Der Islam, 56f.); nowadays they include the followers of the Aga Khan (in India: Khoja,
Nizari) and other splinter sub-groups (in India: Bohra, Musta‘li, in turn divided into several
branches).

53  Cf. Afsaruddin, Epistemology, 49, 54f. with further references.

54  Regarding the various traditions and corresponding conclusions adduced with reference
to the Shia, cf. al-Kulayni, Fura‘ al-kafi, in: Mawsa‘at al-kutub al-arba‘a fi ahadith al-nabi
wal-‘itra, vol. 7, ch. 61,109 ff.; with reference to the Sunna, cf. traditions in al-Bukhari, Sahih,
vol. 3, 1361ff.,, and Mahmud ‘Abd Allah Bakhit/Muhammad ‘Aqlat al-‘Ali, Al-wasit fi figh
al-mawarith, 59,67; cf. also EI 11, vol. 7, art. ‘Mirath’, 110 (J. Schacht).
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The schism was fraught with conflict and felt to be a catastrophe. Due
in no small part to this emotion, in the development of the law, the divid-
ing elements were pushed into the background; if necessary, (tacit) mutual
acceptance might be based on compromises in the wording. This was proba-
bly necessary for a religiously charged legal system, as otherwise it would have
required permanent conflict over the relevant points of controversy. The fol-
lowing two sources exemplify the dislike between Sunnis and Shi‘ites, which
resurged again and again: the Sunni Mongolian ruler Tamerlane (d. 1405) con-
quered a fortress near Amul in eastern Iran on 19 October 1392. He had the
entire population, with the exception of the sayyids descended from Muham-
mad, killed, stating that they were all Shi‘ite heretics. Timur reproached the
sayyids, saying that they should show respect for Sunni scholars and not allow
themselves to be tempted by just any old dervish to disregard the sharia.>®
In the 1860s Hermann Vambéry, travelling disguised as a Sunni dervish, was
reviled as a ‘Sunni cur’ (seg-e sunnt) in Shi‘ite Tabriz.56 On arriving in Mazan-
deran, his Sunni travel companions, on the other hand, bewailed the fact that
this paradise was in the hands of the heretic Shi‘ites, and that strangely, in fact,
all the most beautiful parts of the world had fallen into the hands of unbeliev-
ers.5” The current violent quarrels in Iraq, Pakistan and elsewhere are thus part
of an inglorious tradition.

3 The Emergence of Schools of Law and Institutions of the Law

Who were the people who could help implement the law, and which standards
were there for them to orient themselves towards? To begin with there were
the prophet’s companions (safdba) and only a few scholars, who had to rely
on their own reasoning to a high degree whenever there were no fixed sources
of law available. They were widely called aAl al-ra’y, people who adjudicated
according to their own view. There are traditions reporting that Muhammad
himself sent judges (concerning the office of judge cf. 4. below) to areas of the
newly founded empire, for instance Mu‘adh ibn Jabal to Yemen.

There were no fixed rules as to the preconditions required for someone to
count himself among the legal scholars, or to assume an office in the field.
There was, however, a clear consensus that a certain degree of relevant pre-

55 Cf. Nagel, Timur, 202, with further references.
56  Vambéry, Mohammed in Asien, preface by Simons, 15.
57 Op. cit., 69.
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vious study was indispensable. In order for someone to be declared qualified
for giyas (juristic deduction, cf. 2.5 below), al-Shafi1® called for the following
qualities: knowledge of the Quranic norms, the dogma of duty and the ethics of
the Quran, what abrogates and what is abrogated in the Quran, its specific and
generic rules and its guidance, furthermore the ability of interpreting accord-
ing to the prophet’s sunna, and in the absence of the last-named, according to
the consensus of the Muslims, and in the absence of this, by giyas. In addition,
knowledge of the established sunna, the statements of the ancestors, the gen-
eral consensus and existing issues was needed; also (sufficient) knowledge of
Arabic, mental health, a faculty of discrimination with regard to (apparently)
similar things, and no inclination to make hasty statements without sufficient
reason. Also necessary, finally, was the willingness to listen to divergent opin-
ions in order to avoid possible negligence and to gain greater certainty in the
reasons in favour of whatever should be deemed right. The jurist would always
have to observe greatest dedication and be as neutral as possible in order to
be able to distinguish the merits of the chosen option over the dismissed one.
Besides the general qualities, specific and expert knowledge would be required
in concrete cases.

A legal scholar was not only needed as a judge but also to dispense legal
advice; Muhammad himself is cited as the example for this practice.>® These
legal opinions (Ar. fatawa or fatawi, sg. fatwa) are based on concrete requests.
They are not legally binding®® and their weight depends on the authority of
the scholar giving the opinion (al-mufti).6! It is impossible to overestimate
their practical significance (see also 111. below). In a much later period, some
collections of fatwas assumed the function of extensive textbooks for scholars’
practical activity.52

58  Al-risala, 509ff,; transl. in Khadduri, 306f.

59  Cf. Krawietz, Der Prophet Muhammad als Mufti und Mugtahid, 55 ff.

60 Cf. only Kriiger, Grundprobleme, 29.

61  Regarding the details of classical doctrine cf. the relevant passages in al-Nawawi (AH 631—
676), Adab Al-Fatwa Wal Mufti Wal Mustafti; cf. also the explanations in Rawdat al-talibin,
vol. 8, 87ff. Concerning the form, contents and significance of fatwas at different times
in different places cf. the instructive collection by Masud/Messick/Powers (eds.), Islamic
Legal Interpretation; on the subject of Ottoman fatwas esp. Kriiger, Fetwa und Siyar; on
the subject of more recent Shi‘ite fatwa practice see Schneider, Ifta, 73 ff. Cf. also Kriiger's
summarising essay, Grundprobleme, g ff., which is most instructive and covers a wealth of
material.

62  Regarding the ‘Fatawa-e Alamgirl’ of the seventeenth century, significant for Hanafite
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Until the fourth/tenth century, an additional institutionalisation of legal
doctrine in Sunni Islam took the form of the development of schools of law (Ar.
madhahib, sg. madhhab). They were at first concentrated in core areas such as
southern Iraq (Kufa, Basra), the Hejaz (Medina, Mecca) and Syria.53 The term
madhhab is used in a twofold sense in the relevant Sunni literature: on the one
hand, it may denote the personal opinion of the founder or member of a school,
on the other, it may refer to the opinion of the school as a whole, or indeed
the school as such. The Shi‘ites furthermore use the term to mean ‘reliability,
authority’ (e.g. with reference to the transmission of the imams’ opinions).64

This development of schools was by no means due to a formalised deed of
foundation. It is also unlikely that the men who were later seen as founders
of the schools that were to bear their names saw themselves in this light at
the time. Thus the actual institutionalisation of the Shafi‘ite school is linked
to Abu 1-‘Abbas ibn Surayj (249-306/864-918 in Baghdad).6> Starting from
the centre in Baghdad, similar educational establishments (ar. madrasa, pl.
madaris) emerged during the Sunni renaissance initiated by the Seljuk rulers66
from the fifth/eleventh century onwards.67

The Sunnis’ most important schools of law are the so-called ‘Four Schools’
(al-madhahib al-arba‘a), named after their founders Abt Hanifa%® (Hanafite
school, hanafiyya), Malik ibn Anas5® (Malikite school, malikiyya), Malik’s pupil
Muhammad ibn Idris al-Shafi'1’° (Shafi‘ite school, shafityya), and Ahmad ibn
Hanbal™ (Hanbalite school, hanabila). Also significant were the schools of

India and based on Marghinant’s Hidaya, cf. Guenther, Hanafi Figh in Mughal India: the
Fatawa-e Alamgiri, 209ff.

63 Cf. Melchert, Formation; Hallaq, Origins, 150 ff.

64 Cf. Gleave, Intra-Madhhab Ikhtilaf, 127 ff.

65 Melchert has detailed information, Formation, 87 ff., with further references.

66  In 447/1055 the Seljuk ruler Toghryl Beg conquered Baghdad. The driving force behind
the foundation of institutions was the vizier Nizam al-Mulk, who died at the hands of the
Assassins.

67 Cf. Ephrat, Madhhab and Madrasa, 77f. In detail: Makdisi, The Rise of Colleges, 9ff.

68  Abu Hanifa Nu‘man ibn Thabit, b. ca. 80/699 in Kufa, d. 150/767; for his biography and
impact cf. Yanagihashi, Aba Hanifa, uff.

69  Malik ibn Anas, b. 95/713 in Medina, d. 179/795; for information on Malik cf. Wymann-
Landgraf, Malik and Madina, 2013; Rapoport, Malik b. Anas, 27 ff.

70  Muhammad ibn Idrs al-Shafi, b. 150/767 in Palestine, d. 204/820; on his career see
Khadduri, Risala, 81f; cf. also Lowry, Al-Shafiq, 43 ff.

71 Ahmad ibn Hanbal, b. 164/780 in Baghdad, d. 241/855; for his biography and work cf.
Spectorsky, Ahmad b. Hanbal, 85 ff.
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Awza1"? and the Zahirites,”® which have now ceased to exist, as well as the
short-lived school of al-Tabari (d. 310/923),”* who is famous as a Quran com-
mentator and historian. A scholar — not a layperson — had to join a school of law
and, according to later and controversial?® opinion, also follow its pronounce-
ments on principle and in detail.”® Adopting the different views of a different
school would not then be possible any more.”

On the whole the Sunni schools of law recognised one another, although
in the period following the formation of the schools some, partly very polem-
ical, texts were written on the divergent opinions of the schools (ikhtilaf al-
madhahib). The Hanafite judge al-Balasaghiini (d. 506/1112) is quoted as saying
that he would like to subject the Shafi‘ites to the poll tax ( jizya, levied on non-
Muslims), if only he had the power.”® There are also some accounts of violent
disagreements between followers of the different schools.” On the other hand,
medieval scholars developed theories aiming at the acceptance of legal plural-
ism’ beyond exceptional cases of mere necessity.8° In practice, the pluralism
of schools was repeatedly used for obtaining pragmatic solutions of legal prob-
lems e.g. in family law ‘within’ the system (cf. 1.2.b.gg) below).

There is, however, a remarkable variety of opinion on numerous important
questions even within the respective schools. This is true of the place of the
application of the law within the specific social context as well as the attitude
towards the doctrine of the sources of the law and its practical implementa-

72 Al-AwzaT, d. 157/774; regarding him and his works Bouzenita, ‘Abdarrahman al-Awza‘,
with annotated translation of the passages concerning him (al-radd “ala siyar al-Awza‘)
in al-ShafiTs Kitab al-umm, op. cit., 243 ff.; concerning members of his school cf. Gerhard
Conrad, Die qudat Dimasq und der madhab al-Auza‘i. Materialien zur syrischen Rechts-
geschichte, Beirut 1994.

73 Named after Dawad al-Zahiri, b. ca. 200/815, d. 270/884 in Baghdad, cf. Goldziher, Die
Zahiriten; Melchert, Formation, 178 f. For the development of the school and its doctrine
cf. Osman, The Zahirt Madhhab. The most important member was the Andalusian Ibn
Hazm (d. 456/1064); for more information on him cf. Adang et al. (eds.), Ibn Hazm of
Cordoba, 2013; Kaddouri, Ibn Hazm, 21{f;; regarding the extent of the school in al-Andalus
cf. Adang, Beginnings, 7 ff.

74  Regarding his school cf. Melchert, Formation, 191 ff.

75  Cf. Weiss, Madhhab, 5 ff. with further references.

76 Cf. Ibn Khaldan, Al-muqaddima, 448f.

77  Al-Nawawi (AH 631-676), Adab al-fatwa wal mulfti: wal mustafti, 40.

78 Sibt ibn al-Jawzi, Mir’at al-zaman, 44; Talmon-Heller, Fidelity, 109.

79  Cf. Talmon-Heller, Fidelity, 109 f. with further references.

8o Cf. Ibrahim, Al-Sha’rani’s Response, 110 ff. with further references.
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tion.®! Thus for instance the question of whether the extended clan (‘agila) of
a perpetrator who had committed a negligent (khata’) or conditionally wilful
(shibh al-‘amd) killing or injury would be liable as well, would be answered
differently depending on the regional situation. Jurists from Khorasan, for
instance, argued that this extended liability was based on the social structure
prevailing among the Arab tribes and their system of mutual aid and support,
whereas structures in Khorasan were different.82 It is also frequently pointed
out that even the great theorist and founder of a school al-Shafi altered his
opinion on certain questions due to the different situation in Iraq and later in
Egypt.83

Another instance of the variety of opinions within one school is one of
the early works of the Hanafite school, penned by the great jurist Aba Yasuf
and entitled Ikhtilaf Abi Hanifa wa ibn Abi Layla,3* in which he presents and
comments on different opinions of his two teachers named in the title. In
view of this internal variety, too brief a characterisation of these schools as,
e.g, traditionalist, pragmatic, liberal, or theory-oriented, becomes impossible,
although it has been attempted repeatedly.

The schools emerged and spread in certain regions, but not strictly separated
from one another. The Hanafite school dominated in Iraq early on, later also in
Transoxania (central Asia), in the Ottoman Empire®5 and in the Mughal Empire
in India. After first beginnings in the Hejaz, the Malikite school dominates in
the Maghreb. Shafi‘ites are mainly found in Egypt, Syria, East Africa and South
East Asia. The smaller Hanbalite school with its centre in Baghdad would later
be characteristic of the Arabian Peninsula. In urban centres, other schools than
the dominating one were also frequently found, as well as judges affiliated to
them.86

81  Cf. Kaya, Community, 30ff,; regarding the specific situation in the Shia cf. Gleave, Intra-
Madhhab Ikhtilaf, 126 ff.

82  Cf. Kaya, Community, 31 with further references from Abu ’I-Layth al-Samarqandt’s Kitab
al-nawazil.

83 Cf. Dagci, Hayati ve Fikih usulii ilmindeki yeri, 41; Krawietz, Hierachie, 308 with further
references; Salqini, Al-muyassar, 44; Prof. El Kosheri, President of the Université pour
le Développement Africain in Alexandria, during a conference on ‘Islamic Law and its
Reception by the Courts in the West’ on 22—24 October 1998 in Osnabriick.

84  Ed. by Aba 1-Wafa al-Afghani, Cairo 1357/1938; discussed by e.g. al-Sarakhsi, Kitab al-
mabsiit, vol. 30, 128 ff.

85  Regarding their standardisation and development as the ‘official’ school cf. Peters, What
does it mean, 147 ff.

86 Cf. Tyan, Histoire, 1721f,, esp. 174.
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Rather later, three significant schools developed in the Shia: the Imamiyya
or Twelver Shia, which predominates today, the Fiver Shia or Zaydiyya, and the
Sevener Shia or Isma‘lliyya. The small number of Ibadites in North Africa and
Oman the Kharijite tradition, who differ from Sunna and Shia in the central
questions of legitimate rule.87

In the formative period of the Shi‘ite schools, many Imamite scholars studied
under Sunni teachers.88 Due to the chronologically later emergence of different
schools, Shi‘ite doctrine must be seen as a critical debate with the Sunnis and
their understanding of state and law. There were only infrequent attempts
at uniting Sunna and Shia under one roof of mutual recognition. Sunna and
Shia were and are often in hostile opposition to one another. Thus the Shi‘ites’
traditional execration of the first three caliphs, who are highly revered among
the Sunnis, remains a source of tensions.

Such antipathies and hostile attitudes had to have a disruptive effect on
a legal system ultimately based on the one God and the practice devised
by his messenger Muhammad. A legal concept claiming to be self-contained
requires a specific explanation if disagreements occur between parties who are
equally qualified to interpret the law. Islamic law has found this explanation
in the, probably apocryphal, hadith ‘disagreements among my community
are a blessing’ (inna ikhtilafa ummati rahma®°). A jurist of Western secular
tendency will refrain from any rash mocking of such explanations; after all, he
will be familiar with the sarcastic comment of ‘two lawyers, three opinions),
and aware that as one seeking legal solutions he can do no more than offer an
honest endeavour to achieve success (which is after all always uncertain) in his
deduction of laws.

Not the least of the problems of a legal system with a religious point of ref-
erence is the possibility of wrong decisions. Islamic law has found a pragmatic
attitude that, as is so often the case, can be justified on a religious level as well.
According to this view, the duty of the small, fallible human - including in his
manifestation as a jurist — cannot be more than an honest endeavour to find the

87 Cf. EI 11, vol. 4, art. ‘Kharidjites’ (della Vida).

88 Cf. Stewart, Islamic Legal Orthodoxy, 63 ff. with further references.

89  Regarding authenticity cf. al-Qaradawi, Al-sahwat al-islamiya, 70 with further references,
as well as the article ‘Ikhtilaf’, £1 11, vol. 3, 1061f. (Schacht); according to this, the opinion
on which it was based is first found in Aba Hanifa. Despite its rank, hadith is also used
in the current debate, e.g. by the then director of the Institute for Islamic Law of the
Law Department of the University of Istanbul, Armagan, on the occasion of a conference
on ‘Islamic Law and its Reception by the Courts in the West’ on 22—24 October 1998 in
Osnabriick.
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correct solution: kullu mujtahid musib,%° ‘everyone who exerts himself is doing
the right thing), is the consoling helping hand, the proverb according to which
one who fails while endeavouring to find a just solution will receive one reward,
but he who actually finds the just solution, two rewards.?! Caliph ‘Umar’s ask-
ing the legal scholar Abii Musa al-Ash‘ari not to cling on to a decision that had
been recognised to be wrong, but rather to correct it, expresses a similar point
of view.92

In the legal literature at least, the legal scholar, and in particular the judge,
enjoys great esteem. His activity is said to be among the noblest of religious
deeds, for out of the just judicial verdict grows justice, and justice is the foun-
dation on which rest heaven and earth.93

The emergence of schools of law is connected chronologically and in sub-
stance to the struggle for the legitimate leadership of the community: who
should succeed the prophet Muhammad in his office as head of the congre-
gation? Could there even be a ‘representative of God’ on earth? During the
Umayyad caliphate (661-750) the caliphs’ claim to power does not seem to
have met with any sustained legal challenge from the legal profession, certainly
not in the sense that they would have claimed the power for themselves in
the caliph’s stead. On the contrary, from the end of the first/seventh century
onwards the Umayyad caliphs were regarded not merely as the representatives/
successors of God’s messenger (khalifat rasul Allah) but in fact as God’s repre-
sentatives (khalifat Allah);%* however, the exact dimension of this term is quite
unclear.%® Seen in this way, the legal scholars would have had to be content
with a comparatively subordinate position, but they were obviously not pre-
pared to accept it. Later texts show a clear anti-Umayyad bias.%¢ The dynasty’s
legitimation appears to have been gradually called into doubt for various rea-
sons, mainly political, economic and social, which would ultimately lead to its
downfall around the middle of the second/eighth century.

9o  For a detailed study cf. van Ess, Kull mugtahib musib, 123 ff.; Krawietz, Hierarchie, 3271f.
with further references; Johansen, Contingency, esp. 35 ff.

91  Quoted in al-Shafi, Al-risala, 494; cf. also Aba Dawud, Sunan, part 2, hadith 3576; also
Muslim, Sahih, hadith 4584 (Thesaurus Islamicus foundation 2000, 609, or 746).

92 Cf. al-Mawardi, Al-ahkam, g1; al-Sarakhsi, Kitab al-mabsut, vol. 16, 60; also Mahmassani,
Falsafat, 97; Muslehuddin, Islamic Jursiprudence, 57.

93  Al-Sarakhsi, Kitab al-mabsut, vol. 16, 59 f. with further references.

94 Cf. Noth, Frither Islam, 84; Rotter, Die Umayyaden, 33, as well as Crone/Hinds’ inspiring
study God’s Caliph, 1986. A silver dirham minted in 75/694-695 indeed shows an upright
caliph’s figure with the inscription khalifat Allah.

95  Cf. Afsaruddin, Mawdudi’s ‘Theo-Democracy’, 315{t.

96  Concerning this power struggle cf. Crone/Hinds, God’s Caliph, esp. 43ff.
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In the early years of the subsequent Abbasid caliphate (750-mid-ninth cen-
tury), advocates of assigning the caliph far-reaching powers clashed with those
who wanted the legal scholars to have the final say on the legitimacy of the
caliph’s actions. The most prominent representative of the former opinion was
probably Ibn al-Mugqaffa“.®7 He supported — albeit unsuccessfully — the estab-
lishment of a strong central power which would then enact a unified legal
cod.®® On the other hand he, too, argued against blind obedience towards an
unjust ruler in those matters which God decreed to be a duty or which he
made punishable.?? Serious disagreements followed at the time of the great-
est display of power on the caliphs’ part in the early third/ninth century. The
Mu‘tazilites, a theological tendency following a strongly rational argumen-
tation, gained the support of the caliph al-Ma’mtn and his successors. The
extremist monotheistic dogma of the Quran’s ‘createdness’, on the other hand,
met with grim and ultimately successful resistance on the part of many more
traditionally oriented scholars, some of whom were ruthlessly persecuted as a
result (era of ‘trials) mifna).

In the end, however, the scholars were able to decide this debate over the
legal theory of the right of the final decision in their own favour.!%° This is illus-
trated by Ahmad ibn Hanbal’s (d. 241/855) progression from prison inmate to
esteemed founder of one of the four enduring schools of law in Sunni Islam.
There is no more mention of being God’s representative. On the contrary, the
works of the important Shafiite theorist of state law and chief justice of Bagh-
dad al-Mawardi'® (384/994—450/1058) contain the statement: ‘The imamate
has been appointed for the succession of the prophethood under the protection
of religion and the administration of secular affairs’ In the fifth/eleventh cen-
tury al-Juwayni'®2 went so far as to demand that the caliphs should treat legal

97  Cf. his memoir of the ‘Abbasid caliph al-Mansur entitled Risala fi [-sahaba, 345ff. Cf. also
al-Azmeh, Muslim Kingship, 101f;; on his eventful biography and critical reception cf. van
Ess, Theologie und Gesellschaft, vol. 2, 221.

98 Risala, esp. 354; regarding this cf. Goitein, A Turning Point, 149 ff.

99  Risala, 3481.: he gives the examples of holding the ritual prayer, fasting (during the month
of Ramadan), pilgrimage to Mecca and the Audid (cf. Part 2, 4.7.b. below).

100 Cf. al-Azmeh, Muslim Kingship, esp. 101f., Stewart, Islamic Legal Orthodoxy, 30; regarding
the tension between figh and siyasa and the scholars’ successful strategies of asserting
themselves cf. Vogel, The Rule of Law, 133 ff.; a concise summary of the background is found
in Endref3, Der Islam, 61-64.

101 Al-Mawardi, Al-ahkam, 5. Cf. the English translation by Wahba, The Ordinances, 3.

102 Abul-Mali ibn ‘Abd al-Malik, d. 478/1085; teacher of Aba Hamid Muhmmad al-Ghazali,
d. 505/1111.
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scholars like the prophet himself, as they had inherited the cloak of prophet-
hood.193 Scholars ( ‘ulama’and fugaha’) would from then on be called ali’l-‘amr
in works on the subject,1°4 to whom according to sura 4:59 obedience was due
as to God and his messenger; some name them together with the secular rulers
(umara’, pl. of amir).

Legal scholars acquired and consolidated their importance through the
institutionalisation of schools of law, offices linked to these schools such as
judges, and educational establishments (madaris, sg. madrasa). This is true
not only of the Sunni schools but also — with certain idiosyncrasies and rather
later in time — of the moderate groups in the Shia. The contemporary author
Aziz al-Azmeh!%5 is of the opinion that the influence of the jurists led to a
sacralisation of secular matters. Others mention the exaggerated veneration of
the founders of schools and the concomitant submission to one’s own school
of law, as if imam and law-maker (shari‘) were exchangeable.106

However, this influence was disrupted in many ways. In the history of the
Islamic world the rulers are legion who paid no heed to the opinions of legal
scholars. In view of the size and cultural diversity of the vast territory, this is
not really surprising. Texts on the subject also show a corresponding contrast
throughout the centuries: besides the relatively small number of works on
constitutional law we find a great many ‘mirrors for princes’ with advice on
how to be a good ruler, very famous among them e.g. the Siyasat-nameh by the
Seljuk vizier Nizam al-Mulk. These works unite ideas of Islamic law with the
Iranian tradition of a government oriented towards kingship.!0”

Legal scholars consequently had to deal with the question of up to which
point an ‘unjust’ ruler might deserve loyalty. Sunni jurists went through a
remarkable quietist development between the tenth and fourteenth centuries,
moving away from an ‘ideal caliphate’ towards coming to terms as much as
possible with the actual circumstances. This development was driven by the
frequently expressed conviction that sixty years under a tyrannical ruler are
better than one night without a ruler.198 Shi‘ites, rarely in power and often
persecuted, had to develop strategies to bear the secular power they saw as

103 Ghiyath al-umam, 107; al-Azmeh, Muslim Kingship, 103 with n. 94; cf. also a similar hadith
in al-Bukhari, Sahih, Thesaurus Islamicus Foundation edition, 2000, vol. 1, hadith no. 67,
p- 2L

104 Cf Wizarat al-awqaf, Al-mawst‘a, vol. 28, 324f.

105 Muslim Kingship, 102.

106 References in Krawietz, Hierarchie, 75.

107 Cf. the studies by Leder, Aspekte, 120, 134, 137 and passim with further references.

108 Cf. Ibn Taymiyya, Al-siyasat al-shari‘a, 139.

33



34

42 PART 1, CHAPTER 1

non-legitimate (cf. 2.8.b below). At the same time the political powers were also
granted the authority to make decisions in administrative matters (siyasa) and
of determining which one from among a number of possible interpretations
should be seen as binding. This refers to the execution of secular power as
expressed in al-Maward1’s!?® complementary description: the ruler is called
upon and has the power to make political and administrative decisions within
the limits set by the sharia (siyasa shari'a).1° It is from this perspective that the
contemporary Muslim scholar Azifa Quraishi arrives at the conclusion that ‘it
could be said that when a state makes a siyasah-rule for the public good, then
the state is acting consistently with its Islamic obligation to uphold the Shari‘ah,
because siyasah that serves the public good is part of the Shari‘ah (as long as it
does not force Muslims to sin)"1!!

This illustrates that pragmatic solutions were frequent occurrences in
the history of Islamic Law. Furthermore, it is likely that in many cases legal
disputes were resolved outside of courts, or at least through amicable
settlement. Concentrating exclusively on material laws would consequently
ignore essential sections of the law. Most people are not interested in legal
texts or deliberations leading to the deduction of laws, but in the results of the
implementation of laws — in their favour, if possible. In theoretical texts as
well as texts concerning actual legal practice we can find a multitude of reg-
ulations and guidance aimed at avoiding litigation before the courts in the
case of legal disputes. Mandatory attempts at conciliation, or simply social
pressure, can be a very effective means towards producing legal stability,!1?
even though the, possibly written, law might lead to other results of litiga-
tion, which might in fact be less peaceable. The orientalist Hermann Vambéry,
for instance, reports from central Asia during the late nineteenth cen-
tury, describing credit transactions among Turkmens with unusual securities
in place. A bill was made out as security and remained with the debtor (who
was granting the security; the assignor). The creditor (who was accepting the
security; the assignee) was happy with this, explaining that the debtor would
need the document to remind him of his debt.!3 Asserting one’s claims was

109 Al-Mawardi, Al-ahkam, 5: the imamate is appointed ‘to preserve religion (din) and to

administer secular matters (siyasat al-dunya).

110 Cf. Ibn Qayyim al-Jawziyya, Al-turuq al-hukmiyya, 19ff.; El-Awa, On the Political System,
791, refers to him (Arab. original Ft [-nigam al-siyast li-l-dawlat al-islamiyya, Cairo etc.
1975)-

111 Quraishi, The Separation, 66; cf. also Fadel, State, g9 f.

112 Cf. the example quoted in Rosen (The Justice of Islam, 86 ff.) of a dubious husband who
wants to uphold the marriage against the wife’s wishes.

113 Vambéry, Mohammed in Asien, 150.
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obviously not a problem within the social context, and consequently formal
legal positions were superfluous.

In the absence of a social context in which these comparatively rigid regula-
tions might be firmly integrated and which could then insist on a compromise,
the ‘frightening skeleton of petrified norms’ described by Christian Wichard!4
might be all that remains. Indeed, this will become increasingly significant in
the case of the modern implementation of the law.

4 Courts and Jurists within the State Structure

There were no detailed regulations of the structures of the judiciary at the time
of the early Muslim community in Medina. Overall, matters of state structure
were of secondary importance during Muhammad'’s life.!’> The succession of
the prophet (unresolved according to the opinion of the majority), and the
crisis immediately after Muhammad’s death, provide eloquent proof. We only
find sporadic pieces of historically verifiable information on the early devel-
opment.!6 The idea of a comparatively self-contained system only emerges in
the great works of legal literature of the classical period from the third/ninth
century onwards. They usually discuss all these matters in a separate chapter
entitled adab al-gadi, or in specific sections dealing with, e.g., witness state-
ments (shahadat).\

We may safely assume that disagreement between Muslims would at first be
resolved by the age-old tradition of arbitration (tafkim)!® and then gradually
in the style of a court by respected men who would follow the relevant rules of
the Quran or the prophet’s and his recognised secular successors’ (the caliphs)
practice, insofar as they were familiar with it;!° they could furthermore refer to

114 Wichard, Recht und Religion, 533, 544.

115 Regarding the legal system, Tyan, Histoire, 64ff. and passim.

116 Tyan's study, Histoire, is still the fundamental and definitive book.

117 Cf. e.g. al-Sarakhsi, Kitab al-mabst, vol. 16, 59-197.

118 Cf. Tyan’s pertinent research, Histoire, 64 ff. with further references.

119 The practice of referring back to the prophet’s and his companions’ legal verdicts was only
later given a form defined by legal theory. Justified criticism of the authenticity of many
details notwithstanding there are no sufficient indications of Islamic tradition as a whole
having undertaken a sweeping, ahistorical reconstruction. We must also bear in mind that
oral tradition, which is not tangible anymore, always carried great weight in the Arabian
culture area, as instanced in the later law of evidence which recognises witness evidence
as central and carrying more weight than written documents.
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existing rules and their own sense of justice.’?® There would have been much
improvisation in these cases; after all, some of the judges are said to have been
illiterate. And there was no systematic instruction in legal matters.

In his biographies of judges, Muhammad ibn Khalaf ibn Hayyan Waki‘
(d. 306/918)'2! records verdicts of earlier judges the substance of which would
certainly not be supported by later law. Thus he tells us!'?2 of the illiterate judge
‘Abis ibn Sa‘id from Fustat who, when examined by the new provincial gover-
nor in the year 65/684, admitted to being unfamiliar with Quranic inheritance
law (al-fara’id). Even so, he retained his office; the governor was satisfied with
his answers as he judged according to his knowledge and always asked to find
out what he did not know. Around the same time we can distinguish a clear
increase in the study of prophetic traditions, often by judges themselves.123
Clearly it was desirable for the judiciary in a growing empire with a new dom-
inant religion to have a more secure foundation. Wael Hallaq makes a connec-
tion here with the tribal Arab striving for consensus in which following the
decrees of the ancients is a custom held in high esteem.!24

In the Umayyad era (41-132/661-750) the office of judge gradually took
shape.125 The judge (al-gadi, pl. qudat) was a judge sitting singly'26 responsible
for his district (wilaya) and at first dependent on the provincial governor
(al-walr).}27 According to accounts from the Abbasid era, areas of jurisdiction

120 Cf. Hallag, Origins, 34ff.

121 Akhbar al-qudat, part 3, 6311t.

122 Op. cit,, part 3, 632. Hallaq (Origins, 39 with n. 26) considers this account to be authentic
precisely because of this extraordinary result. It is true that there would be genuine doubt
only if targeted anti-Umayyad propaganda could be proved to be behind the account, of
which there is no indication.

123 Cf. Hallag, Origins, 49ff.

124 Op.cit., 51

125 Regarding the gradual replacement of the pre-Islamic arbitrator (hakam) and the outline
of the institutionalised office of judge in the Quranic provisions cf. Grif, Gerichtsverfas-
sung, 48, esp. 56 ff. On the general development up to the present cf. the concise account
in Schneider, Qadi, 55 ff., with numerous references.

126  Cf. Tyan, Histoire, 212f.

127  Cf. Hallaq, Origins, 79; regarding a judge’s precarious position in practice cf. Coulson,
Doctrine, 21 ff. Hallag’s claim (Origins, 83) that judges enjoyed a considerable degree of
independence is hardly borne out by the sources. Hallag’s own example of an Egyptian
judge who defended himself against the governor of Egypt’s intervention (releasing a
prisoner awaiting trial) by resigning his office illustrates the high degree of dependence:
the governor did not accede to the judge’s demands to reinstate him in his office, but
instead appointed another judge.
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might, however, also be shared or overlap.!?® It was probably during the time
of the caliph Mu‘awiya that judges were granted jurisdiction in in criminal
matters as well. A certain Sulaym ibn ‘Itr is said to have been the first judge
in the Egyptian administrative centre Fustat to exercise this jurisdiction.!?®
Later the specialist field of responsibility of the military judge emerged (gadi
al-‘askar).13° There was disagreement among jurists regarding the question of
whether women were excluded from the office of judge, or whether they might
hold the office of judge with more limited competences.!3!

Caliph Sulayman (96—99/715—717) is said to have been the first ruler to
appoint a judge directly.!32 It was probably also around this time that the
office of court scribe (katib) became established; also further support staff
to look after the administrative side of things.!3® Court witnesses were also
appointed,!'3* a practice which survives to this day in some parts of the Islamic
world.13% The office of the sahib al-masa’il was responsible for inspecting their
qualifications.136

There were no specific court buildings. The person of the judge was impor-
tant; he might convene a hearing (majlis) in any suitable place.13” In centres
such as Mecca, Medina, Kufa and Basra, and to a lesser extent also in Fustat,
Damascus, Yemen and Khorasan, groups of people with special knowledge in
the areas of religion and law soon formed, who studied such matters because of
their religious convictions. They were also consulted by judges with less knowl-
edge.® Gradual textualisation and systematisation of the law accompanied

128 Hallag, Origins, 8off. with further references.

129 Al-Kindj, Kitab al-‘umara’, 309.

130 Cf. Tyan, Histoire, 530 ff.

131 Concerning the diverging opinions cf. op. cit., 161{f. with further references. E.g. according
to al-Marghinani (Al-hidaya, vol. 2, 106) women were able to give judicial verdicts in all
matters except for Quranic criminal law and talion law (gisas).

132 Al-Kindj, Kitab al-‘umara’, 333, 335f.

133 Cf. Hallaq, Origins, 87 ff,; Tyan, Histoire, 254 ff. with further references.

134 Hallag, Origins, 61 with further references.

135 Cf. e.g. for Morocco Buskens, Tales, 143 ff.

136  Op. cit,, 85ff. with further references.

137  Op. cit,, 59 with further references. On the sequence of events during a hearing cf. Najm
al-Din al-Tarsasi (Hanafite chief justice of Damascus, d. 758 or 760/1356 or 1358), Kitab
al-i‘lam, partially edited and revised by Guellil, Damaszener Akten, 334 {f;; Tyan, Histoire,
275ff. Regarding the image of the judge in the relevant literature cf. Schneider, Das Bild
des Richters, 1990.

138 Hallaq, Origins, 62ff. with further references; in detail concerning the consultation of
experts in Tyan, Histoire, 214 ff; cf. also al-Shafiq, Kitab al-umm, vol. 7, 157f.
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this development, even though typically there would still be no written law
books. Relevant texts, insofar as they can be reconstructed, while discussing
individual practical problems, quote Quranic instances, prophetic instances
which were increasingly seen as legally binding, and — mainly — scholars’ opin-
ions. Of course there was some legislation by the caliphs or their representa-
tives, but it was not collected and has mostly been lost. At the same time the
Umayyad dynasty, which ruled until ca. 132/750, was plunging ever deeper into
a crisis of legitimation. One of the reasons for this crisis, besides ethnic and
power-political aspects, was the accusation that the rulers (with the exception
of ‘Umar 11,'3% 9g9-102/717—-720, who was often set apart) did not adhere to the
principles of Islam.

The Abbasid dynasty that followed (from 132/749-750 onwards) did strive
for greater legitimation. This fuelled the legal scholars’ increasingly firmly
raised claim that the final decision should lie with them. At the same time a
chasm opened up between the emerging literature of legal theory and legal
practice, form and extent of which are much debated to this day. It is cer-
tain that the early Abbasids still commanded a central power, which is illus-
trated by Harun al-Rashid’s appointing the prominent Hanafite scholar Abu
Yasuf (d. 182/798) from Kufa chiefjustice (gadr [-qudat).*° The appointment of
judges by the caliph himself rather than the provincial governor became cus-
tomary. Provincial judges in turn had some say in the appointment of their
deputies/district judges (nawwab, sg. na’ib) who would usually have limited
competences.!#

There is evidence of the increasingly professional status of judges over the
course of the second/eighth century, accompanied by comparatively generous
remuneration.*? The sources contain regulations concerning bias, as well as
explicit references to the prohibition of accepting gifts from the parties in a
legal case.!3 For instance, according to al-Mawardi'** a judge should not be
bound in his decision by statements of members of his own school of law: his
activity is a task which requires independent reasoning (ijtihad); consequently
the duty of accepting the tenets (taglid) within one school does not apply. Par-

139 One of the first initiatives to collect prophetic traditions is also attributed to him; cf.
Hallagq, Origins, 71.

140 Cf. Tyan, Histoire, 1281.

141 Cf. Hallag, Origins, 8of. with further references.

142  Cf. Hallaq, Origins, 96 ff.; regarding their remuneration from the public purse (bayt al-mal)
cf. Aba Yasuf, Kitab al-kharaj, 186 f.

143 E.g al-Mawardi, Al-ahkam, 96f.

144 Op.cit, 86.
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ticularly remarkable, among others, is the instance of this view attributed to
the second caliph ‘Umar ibn al-Khattab. When asked about his changing judg-
ment on a particular question, he answered simply that in the past year he
decided one way, and now differently. This opinion was, however, distinctly
controversial.1*> Accounts have been transmitted from fifth-/eleventh-century
Andalucia according to which the legal council (shiura) of prominent schol-
ars (of the Malikite school) was consulted during trials to aid decision mak-
ing.l46

Classical Islamic law did not have any stages of appeal. Verdicts by any ‘level
of authority’ were consequently definitively final. But there were no fixed rules,
even rudimentary ones, regarding legal validity, and there are accounts of cases
in Egypt during the late second and third/ninth century where judges revised
the judgments of their predecessors.!4”

In this context, a facet of the tension between legal scholars and judiciary
on the one hand and the caliphs’ administration on the other is the institu-
tionalised ‘complaining about injustice’ (magalim'#8) to the caliph or his min-
isters (wazir, pl. wuzara’, ‘vizier’) and provincial governors.1*® According to
information from judges’ biographies and legal source texts!®? isolated cases
were already raised during the Umayyad era (the caliph ‘Umar ibn ‘Abd al-
‘Aziz is mentioned by name), and a greater number of more clearly defined
cases occurred under the Abbasid dynasty around the middle of the se-
cond/eighth century from the time of the caliph al-Mahdi (. 158-169/775-785)
onwards.

This institution must be seen as a court to which people could appeal with
regard to decisions made by the executive, and represents a logical perpetu-
ation of the caliph’s administrative authority (siyasa — authority; cf. also Part
2, 2.2 below). We have only little knowledge regarding the type and extent of
this institution; it does not appear to have enjoyed any particular popularity

145 Putinto perspective in Fyzee, Outlines, 79, as also already Najm al-Din al-Tarsusi (Hanafite
chief justice of Damascus, d. 758 or 760/1356 or 1358), Kitab al-ilam, partially edited and
revised by Guellil, Damaszener Akten, 332f., according to whom Hanafite judges were
permitted to delegate certain matters to Shafi‘ite judges. The Hanafite judge, however, was
not permitted to agree to an opinion which contradicted that of his own school.

146  Cf. the references in Ch. Miiller, Gerichtspraxis, 103f., 151f.,, 363 ff.

147 Al-Kindj, Kitab al-‘umara, 403, 404, 474f.; Hallag, Origins, 83.

148  Plural of maglama, here: unjust action. For a detailed account cf. Tyan, Histoire, 433 ff.

149 Both thelatter are mentioned by e.g. al-Mawardi (al-ahkam, 97) in the context of mazalim;
cf. also al-Zuhayli, Al-figh al-islami, vol. 6. 759.

150 Cf. al-Mawardi, Al-ahkam, g8.
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in books written by legal scholars. However, in some contexts it is seen explic-
itly as a constituent of the caliph’s governance in accordance with Islamic law
(siyasa sharTya).!>! In any case it was not a developed authority for the review
of court verdicts, but rather seems to have put in an appearance only spo-
radically.’>? There are records of administrative disputes in particular, which
this institution was called upon to deal with.153 There was no strict division of
authority between magalim and sharia courts. Their boundaries changed with
the power political constellations. Still, the classical institution of the mazalim
has remained the model court in certain parts of the Islamic world. Together
with other instances of judiciary administration it represents the beginnings of
a further development of Islamic law outside the sharia courts, which tended
to be rather rigid. Irene Schneider reaches the conclusion that it is possible to
discern a dichotomy between the sharia courts and a state jurisdiction in some
degree of competition with it even during the pre-modern era.!5* The devel-
opment of different situations varied, however: while the magalim institutions
were abolished in the Ottoman Empire, they played an important part in Mam-
luk Syria and in the Mughal Empire.155

Among the cases reviewed were for instance administrative decrees!56
regarding tax matters or state payments of wages, but also complaints about
incompetent or corrupt judges or measures taken by the administration of reli-
gious foundations. It was also possible to intervene when the position of a judge
was vacant, or when judges were not able to enforce their verdicts.’>” There
appears to have been sufficient cause: At the end of his remarks on judges’ pay
the Baghdad chief justice and prominent Hanafite jurist Aba Yasuf deplores
the many negligent judges who did not fulfil their duty and did not prevent
their subordinates wasting the fortunes of orphans and those entitled to lega-
cies.!58

151 Cf. Tyan, Histoire, 447, on the attitude of the Malikite school; the Shafi‘ite author al-

Mawardi integrates it quite matter-of-factly into his system of constitutional law (al-
ahkam, 96 ff.) Cf. also Quraishi, The Separation, 63, 65ff. with further references.

152  Cf. Hallaq, Origins, 99 ff. with further references; Tyan (Histoire) speaks of a subsidiary
function.

153 Cf. the instructive study by Nielsen, Secular Justice in an Islamic State, 1985, esp. 35 ff.

154 Schneider, Qadi, 55, 71, 75.

155 Hallaq, Shari‘a, 2081f. with further references.

156 Thus al-Zuhayli (Al-figh al-islami, vol. 6, 757) interprets them as a kind of administrative
courts.

157 Cf. al-Mawardi, Al-ahkam, 101ff.; Hallaq, Origins, 100f.

158  Aba Yusuf, Kitab al-kharaj, 187; numerous further references in Tyan, Histoire, 295 f., 299 ff.
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In the case of affairs which did not fall under criminal law!>® but could be
decided by the parties involved themselves, there was not only the possibility
of judicial settlement of disputes but certainly also of informal amicable settle-
ment by arbitration (tahkim)'¢° or other forms of conciliation.16!

5 Presenting the Evidence in Court

The foundation of the law of evidence is a statement attributed to Muham-
mad,'6? according to which the burden of proof is on the plaintiff, while the
defendant (denying his guilt) must take the counter-oath contradicting him.
This archaic form of evidence results in a multitude of practical problems. To
mention but one example, while the partners in a limited partnership can com-
mit one another under the law, they are not able to take one another’s place
during a trial when it comes to taking the oath. Consequently it is not impossi-
ble that the partner required to take the counter-oath is one who may not even
have been present when the business transaction was concluded.!63

Islamic law places the evidence of witnesses (shahada) at the centre of the
law of evidence.!%* In comparison with this, especially when it was confirmed
by court witnesses, documents carried much less weight. Following a doctrine
already established during the early period, purely documentary evidence was
(in theory) not recognised.!%> This attitude becomes comprehensible before
the background of the Arabian society of the seventh century, which did not
have any written culture to speak of. Considering all the regional differences,
oral tradition was particularly valued. Goethe'® captured this in his verses
on the ‘pure east: ‘How very important the word was there, because it was

159 Cf. Tyan, Histoire, esp. 64ff.,, on the vague delimitation of a judge’s duties in the early
period. For the later time cf. al-Marghinani, Al-hidaya, vol. 2,108 (admissible in all matters
with the exception of Quranic criminal law and talion law; cf. Part 2, 4.7.b, d below).

160 Based on sura 4,35; cf. also al-Zuhayli, Al-figh al-islami, vol. 6, 756 f.

161 Cf. only Ch. Miiller, Gerichtspraxis, 211 and ff. on inheritance disputes the involved judicial
clarification of which one hoped to avoid.

162  Cf. al-Bukhari, Sahih, vol. 3, 116: al-bayyina ala al-muddat wa-l-yamin ‘ala man ankara;
al-Sarakhsi, Kitab al-mabsit, vol. 17, 28 and ff.

163 Cf. al-Sarakhsi, Kitab al-mabsut, vol. 19, 104 f.

164 Cf. Tyan, Histoire, 236 ff.

165 Cf. Wakin, Function, 4ff.

166 Westostlicher Diwan, Moganni Nameh/Buch des Séngers, Hegire, ed. by. Hans-]. Weitz,
4th ed. Frankfurt/m. 1981, 9.
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the spoken word. Rudiments of this tradition survive to this day. It seems
that members of a culture of oral tradition are able to commit information
and experiences to memory to a very high degree, and recall them whenever
needed. In this respect, the ground was prepared for making use of this skill as
required by the law of evidence.

As far as documents were concerned, by the end of the second/eighth cen-
tury the conviction had taken hold that documents were only valid if they could
be corroborated by two witnesses.!6” Thus the evidence of a witness concerning
the drawing-up and contents of a document is admissible.!68 The draft version
of a debenture bond from third-/ninth-century Egypt reads as follows in trans-
lation: ‘Butif(...) they should raise claims or assert a liability (...) orif something
is taken from them, everything claimed for every reason and cause will be at my
expense and incumbent upon me, however much it may amount to. And the
testimony concerning this is Aba Ja‘far’s testimony, may God make him highly
honoured. And al-Hasan ibn Jidh® wrote it in his own hand in the month of
Sha‘ban, and he called God to witness in such and such a year, and he called
God to witness against himself, and He suffices as a witness."6%

However, written documents, for which Arabic gradually became the stan-
dard language, were becoming indispensable.l”® From the second/eighth cen-
tury onwards they were kept in the judge’s archive (diwan). Among these doc-
uments, which were held separately in an envelope (kharitha),'”* were court
records (mahadir) and the evidence relating to them together with the court’s
verdict (sgillat, sg. sijill7?); also lists of the reliable court witnesses, lists of
foundations’ holdings, managers and employees, legal guardians and property
trustees, registers of legacies, contracts and court correspondence.'”® From a
later period we also have documentary evidence of directories of prisoners and
warranties as well as legal representatives (wukald@’, sg. wakil).1"*

167 From the classical period cf. e.g. al-Marghinani, Al-hidaya, vol. 2, 105f. in the context of
the exchange of documents between judges (the evidence of two men or one man and
two women is necessary); Hallaq, Origins, 871,; Tyan, Histoire, 237 with further references.

168  Cf. al-Sarakhsi, Kitab al-mabsut, vol. 18, 172 and ff.

169 Cf. Grohmann/Khoury, Papyrologische Studien, 121f;; I have slightly changed their trans-
lation of the original document.

170 Cf Tyan, Histoire, 253. For a comparatively early, extensive bundle of documents and char-
ters dating from the fourteenth/fifteenth century cf. Saghbini, Mamlukische Urkunden
aus Aleppo, Hildesheim etc. 2005.

171 Cf e.g. al-Sarakhsi, Kitab al-mabsat, vol. 16, 93; Tyan, Histoire, 194 with further references.

172 Thisis a loan from Latin sigillum, ‘seal’.

173  One example regarding the Ottoman Empire is Niemoller, Jurisdiktion, 201f.

174 Cf. Hallaq, Origins, g92ff. with further references; Tyan, Histoire, 194f,, 253 with further
references.
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Consequently documentary evidence in fact acquired essential signifi-
cance. After all, Islamic law evolved in an environment of Byzantine or Sasanid
bureaucracy which was based on writing, and proved to be significant for the
further development in several respects.1”>

By comparison, witness evidence is archaic in form. There is for instance
disagreement on how many witnesses are sufficient or required to disprove a
witness statement.1”6 According to a widely held opinion women are not admit-
ted in the field of serious crime (hudiid and gisas) at all,'’” and in other cases not
as the only witnesses. The reason for this may be found in al-Sarakhsi:'”® ‘They
(i.e. the women) lack understanding and religion as described by the prophet
(...); they are furthermore ruled by aberration and forgetfulness, they are easily
deceived and guided by emotions, and all this devalues their evidence (...). The
normative basis adduced is sura 2:282, which indeed contains a rule concerning
the evidence required for a certain contractual agreement (the acknowledge-
ment of a debt), namely evidence from two men or from one man and two
women. Some modern authors have pointed out that this is a specific regula-
tion which must be seen as belonging to its time: it reflects the typically small
experience women would have had of such matters at the time of the reve-
lation, and should consequently be understood in the context of that time. It
should not be generalised, and by no means proves that women are less quali-
fied to be witnesses.!”®

We can only speculate concerning other mechanisms of the administration
of justice, as there are long periods for which there are hardly any extant
relevant written sources. We can, of course, assume that in homogeneous
groups and under uniform living conditions social pressure against ‘deviating
behaviour’ could take the place of formal law enforcement. Someone who
would be ostracised ifhe committed certain acts and has no chance of escaping
does not have to be prevented from committing these acts by the institutions
of the state.

In addition there were effective transcendent mechanisms of imposing
penalties, although there are some doubts as to their Islamic origins. The Hun-
garian Orientalist Hermann Vambéry assumed the disguise of a dervish to
travel in, among other places, the territory of the (Muslim) Turkmens in the

175 Cf. Wakin, Function, 2 f. with further references.

176  Cf. al-Sarakhsi, Kitab al-mabsut, vol. 16, 137 ff. with further references.
177  Cf. Anwarullah, Islamic Law of Evidence, 5, 22 ff. with further references.
178  Al-Sarakhsi, Kitab al-mabsit, vol. 16, 142.

179 Engineer, The Rights of Women, 62 ff.
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years 1863/64. He tells of the theft of a horse from the local mullah.'8° The well-
known thief, a member of a powerful clan, refused to return the horse. Now the
culprit was accused before his ancestors, by driving alance into a burial mound
and hanging bloodied rags (in the case of murder) or a broken bow off the lance.
As soon as the thief saw the lance that had been driven into his grandfather’s
grave, he returned the horse to its owner the very next night. He who has these
means of enforcement at his disposal has no need of bailiffs.

6 Further Administrative Institutions

The development of other important administrative institutions such as the
shurta (police)!8! or the hisba (city administration, market inspectorate) is
largely obscure. According to some later sources!8? the first caliphs already
appointed appropriate officials (sakib al-shurta, sometimes also called wali al-
ahdath or hafiz). The shurta — which would later be sub-divided into special
branches in parts — was responsible in particular for the implementation of
administrative decrees, including solving crimes and meting out the punish-
ment,'®3 and for upholding public order. In addition some cases of civil law
might fall within its sphere of authority, such as disputes regarding contracts of
sale.184

It is unclear what its responsibility was in relation to the judicial compe-
tence in criminal cases. Some legal texts explicitly allocate to the courts (only)
jurisdiction with reference to Quranic criminal law (hudid) (regarding contra-
dictory sources cf. 4.7.c below).185 They distinguish between the actual trial on
the one hand and the preceding investigation on the other. The latter should
not be the responsibility of the court.!¥¢ However, the sources are most dis-

180 Mohammed in Asien, 114-116.

181 Cf. Tyan, Histoire, 576 ff. regarding this and the description of duties.

182  Magqrizi (Al-khitat, 362) names Abu Bakr as the founder of the shurta; al-Baladhuri (Futih,
82) names ‘Umar; al-Suyuti (Ta’rikh al-khulafa’, 154) names ‘Uthman; Al-Ya‘qabi (Ta’rikh,
276), Mu‘awiya; Ibn Khaldan (Al-muqaddima, vol. 1, 400, ed. by Quatremere) attributes
the establishment to the Abbasids.

183 The highest person in charge is called sahib/ walt al-ghar@’im (‘master over crimes’); cf.
Tyan, Histoire, 595 and passim.

184 On the proceedings cf. Tyan, Histoire, 603 ff. with further references. The descriptions
of cases from fifth-/eleventh-century Andalusia in Ch. Miiller, Gerichtspraxis, 247ff., are
most instructive.

185 Cf. al-Mawardi, Al-ahkam, 275.

186  Op. cit., 273f.
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parate.!87 Al-Kind1 reports of conflicts of competencies between judges and
governors in some fadd cases (consumption of alcohol, false accusation of for-
nication; see 4.7.b below) in the first half of the second/eighth century; in both
cases the judges resigned.!88

Other cases which might overlap with private compensation for damages in
parts could, if an action was brought, also be resolved by the courts. For the rest,
they may have remained within the jurisdiction of the police administration; a
view supported by the fact that the courts themselves were not able to conduct
their own investigations.!89

The hisba is an institution which generally appears quite vague.’®0 In the
widest sense it refers to the Muslims’ general duty of retaining the good and
rejecting the bad. In a more narrow sense it includes the possibility of popular
action (setting in motion of an action without being individually affected) on
the one hand and certain administrative activities on the other, which would
be conducted by the muhtasib/ walt al-hisba or his aides.'9! The responsibilities
extend from general religious and moral policing!¥? to concrete activity such as
inspecting markets, trades, roads and construction. Duties as well as personnel
might well be the same as the ‘police’ (shurta).

Outside of the courts there were notaries (muwattiq, shuritr). They drew up
contracts in particular — the term shurat denotes contract terms — and were
consulted for legal advice.193

187  Cf.IbnKhaldin (Al-muqaddima, vol. 2, 30f;; vol. 1, 401, ed. by Quatremere), who points out
that there were cases where the police (or indeed the judge) were assigned the entire pro-
ceeding. Similarly disparate are the sources in the documents quoted by al-Qalqashand;,
Subh al-‘asha, vol. 10, 15, 22; 31, 39; 264, 270; vol. 11, 174 ff.; vol. 14, 340.

188 Kitab al-‘umara’, 328; 356.

189 Cf. Tyan, Histoire, 595ff,, 600 ff. with further references.

190 Cf Tyan, Histoire, 617 ff. with further references.

191 Cf e.g. al-Mawardi, Al-ahkam, 299 and passim.

192 Al-Mawardi (Al-ahkam, 303) mentions e.g. the observation of the communal Friday prayer
in inhabited areas.

193 Cf Hallaq, Origins, 92.
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CHAPTER 2

The Development of the Dogmatics of Islamic Law
The Dogma of the Legal Sources and the Methodology of the
Deduction of Laws from the Sources of Law (usul al-figh)

1 Introduction

Like the development of the institutions of the law, the emergence of the dog-
matics of Islamic law took place in a rather improvised fashion, heterogeneous
and over a long time. The sources are comparatively sparse, in particular for
the earliest period. Of the few texts that have been transmitted as books (kitab,
pl. kutub) by no means all were actually prepared for publication by the author
named; a number are later compilations by pupils and others.! The wealth of
works oflegal literature does not date back further than the third/ninth century.
On the whole we know very little about the degree of effectiveness they had in
practice, as hardly any sources of everyday legal affairs, such as documents and
charters which could provide the necessary information, survive from the time
before the ninth/sixteenth century. It is remarkable that some of the funda-
mental texts were composed at the explicit request of rulers: this alone would
suffice to relativise the, occasionally exaggerated opposition between scholars
and political power.2

All of this is in stark contrast to the idea, widely held later, of a coherent sys-
tem with a self-referential basis. According to this kind of traditionally grown
understanding, the foundations of the sharia are God-given, and consequently
immutable. As we mentioned at the beginning, the separation of legal norms
and religious rules is indeed possible within Islam as well, even though their
mutual boundaries are not always clearly defined. The two spheres do, how-
ever, share two important principles. Firstly: everything that is not forbidden is
allowed (the so-called ibaha asliyya; cf. also 4.4.b below regarding contract law);
secondly: there is no obligation unless there is a specific decree to that effect
(the so-called baraa asliyya).® It is important to emphasise this because there is

1 Cf. Gorke, Das kitab al-amwal, 7 ff. with further references.

2 Cf. Jokisch, Islamic Imperial Law, 522 ff.

3 Cf. al-Ghazali, Al-mustasfa, vol. 1, 29; cf. also the instances in Ramadan, Das Islamische Recht,
68ff., and Loschner, Die dogmatischen Grundlagen, 214ff. Contemporary Quran exegesis
emphasises this aspect as well (cf. Ucar, Moderne Koranexegese, Ms p. 139 with further

© KONINKLIJKE BRILL NV, LEIDEN, 2015 DOI: 10.1163/9789004281806_005
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awidely held opinion, based on an incorrect preconception, which erroneously
asserts the contrary.# A rule of this kind, expressing a universal prohibition, is —
as far as we can tell — found only in the writings of the early Abbasid jurist Tsa
ibn ‘Aban,®> whose view does not, however, appear to have made any perceptible
impression.

The first task was, and is, indeed, in every legal system, to ascertain all
the relevant sources of the law. Islamic law encounters particular difficulty
here, as there are many areas for which there is no precise and case-relevant
information in either the Quran or the prophetic tradition. Consequently a
supplementary collection of legal sources and instruments of the deduction of
laws had to be developed. A separate branch of jurisprudence evolved, which
was concerned with the ‘roots of law deduction’ (usil al-figh).6 The counterpart
to this field is the application of these rules and instruments in the practice
(fura’, ‘branches’).

As we have mentioned before, we do not have much information on the
beginnings of the Islamic legal system. What is reasonably certain is that the
Quran,” the prophet Muhammad’s relevant legal practice and his companions’
(sahaba) and the early caliphs’ continuation of this practice were guidelines for
the evolving legal system. This is true independently of whether the traditions
on the subject stand up to scrutiny of their authenticity.® One such tradition
was and is quoted particularly frequently:® Before sending Mu‘adh ibn Jabal to
Yemen as a judge,'® Muhammad asked him on what he was going to base his

references). According to one tradition, Muhammad already reproached those Muslims
who asked too many questions, provoking prohibitions; cf. Krawietz, Hierarchie, 287.

4 Cf,, in the place of many, Spies/Pritsch, Klassisches Islamisches Recht, 220, 222; on contract
law cf. Schacht, Introduction, 144. In agreement with the revised opinion e.g. Milliot,
Introduction, 205, marginal note 193; Ramadan, Das Islamische Recht, 67, 71 ff. with further
references.

5 Cf. the references in Josef van Ess, Theologie und Gesellschaft, vol. 2, 302; vol. 4, 573, to
whom I owe this information.

6 Cf. only the concise introduction in Jokisch, Islamic Imperial Law, 517ff. with further
references.

7 Cf. Crone/Hinds, God’s Caliph, 54 and passim; Hallaq, History, 8.

8 Still, Muhammad’s ‘farewell sermon’ (khutbat al-wada‘) in Ibn Hisham’s Al-sira, vol. 4,
186, contains the statement that one must not diverge from God’s book and his prophet’s
‘sunna’ (lan tadillu abadan (...) kitab Allah wa-sunnat nabiyyihi).

9 Its authenticity is doubtful all the same, concerning the different opinions cf. Lucas, Legal
Principles, 289, 317 ff. with further references; Jokisch, Islamic Imperial Law, 526 ff. with
further references.

10  The sources differ regarding the scope of his responsibilities: according to some accounts
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administration of justice. Mu‘adh replied that he would first search in God’s
book; if he could not find a solution there, he would look in the prophet’s
sunna. In addition he would strive indefatigably to form his own opinion
(ajtahidu ra’yi).* The verb in this phrase already shows the key concept for
the flexible administration and further development of Islamic law: ijtihad
(Ar. ijtihad, derived from the verb jitahada), independent rational delibera-
tion.

Considering the many legal questions not resolved in the Quran and in
the evolving prophetic tradition, the third of the above-named three possi-
ble paths is likely to have been the most common at first. The representa-
tives of this guild were not called the ahl al-ra’y (people of their own opin-
ion) for nothing. According to Goldziher'? the denotation of the terms figh
and ra’y even coincided at first. A quarrel between them and the so-called
ahl al-hadith (people of hadith) is documented in the second/eighth cen-
tury!® The latter preferred a closer connection with the prophetic tradition,
even though the — occasionally fierce — opposition between the two trends
in later times do not seem to be quite conform to reality. The concept of ra’y
clearly underwent a change of meaning with increasingly negative connota-
tion. If we consider the tradition of the dialogue between Muhammad and
Mu‘adh ibn Jabal to be authentic, the concept has a positive connotation, while
it would later be equated with unlawful arbitrary decisions increasingly fre-
quently.

Harald Motzki, however, has proved that the strict separation between figh
and hadith literature, which had been presumed for a long time, did not in fact
exist in this form.! Joseph Schacht’s'> theory, according to which the doctrine
the sources of the law was devised later in a kind of historical retrospective,
is not entirely tenable any more.!6 It is true that a certain canonisation of the

he was sent to take up the office of governor, in the course of a military expedition or in
order to teach the Quran; cf. Tyan, Histoire, 70 with further references.

11 Transmitted e.g. in Ahmad ibn Hanbal’s Musnad, vol. 5 (Beirut edition 1413/1993), 272f.
(no. 22068); quoted in Salqini, Al-muyassar, 73, 142; concerning criticism cf. Muslehuddin,
Islamic Jurisprudence, 44.

12 Goldziher, Die Zahiriten, 18f.

13 Cf. Ibn Khaldan, Al-muqaddima, 446; Motzki, Anfinge, 17 with further references; Hallaq,
Origins, 74 ff.; Melchert, Formation, 1f.

14 Motzki, Anfinge, 20, 68ff.

15  The Origins, 190ff.

16 Motzki, Anfinge, 281f,, 262f. Cf. already Coulson’s criticism of methodology, History, 64 ff.,,
and A'zami, Studies in Early Hadith Literature.
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legal sources took place only at the beginning of the third/ninth century in the
fundamental works by Muhammad ibn Idris al-Shafi1,'” who had studied the
doctrines of the Malikite and Hanafite schools thoroughly, and his successors.
The effect of this systematisation was so comprehensive in its tendency!® that
the present study will take it as its basis. Those wishing to take into account the
actual historical situation as well, must free themselves from the idea that the
transmitted formation of the system had been completed to any degree, or even
clearly delineated, during Muhammad’s lifetime orimmediately afterwards. On
the contrary, we must presume a gradual development of the systematisation.!®

Special conditions obtain in the development of Shi‘ite Islamic law: the first
surviving works concerning usil al-figh date back to around 200 years after
al-Shafir’s fundamental work.2? They were composed during a climate that was
comparatively favourable to the Shi‘ites, as the Buyids, the de facto rulers of the
Abbasid state (334—447/945-1055) professed the Shi‘a.?! The most influential
works mentioned are Shaykh Mufid’s (d. 413/1022) lost Usul al-figh, further
works from his pen and those of his pupils.2? Only after the ‘occultation’ of
the twelfth and last imam did the Twelver Shi‘a, the dominant group among
the Shi‘ites (cf. 1.2 above), feel compelled to develop a coherent concept of the
doctrine of the legal sources and their interpretation.?3

Despite basic similarities, the relevant works usually differ clearly from the
Sunni interpretation in their conception and contents. Compared to Sunni
texts they are frequently more open to independent reasoning and less

17 Concerning the history of his important Risala, cf. Khadduri, Risala, 19 ff.

18 Cf. Schacht, Origins, 1f; Hallaq, Origins, 127 ff;; Muslehuddin, Islamic Jurisprudence, 32;
Stewart, Islamic Legal Orthodoxy, 30 ff. with further references, also concerning divergent
opinions.

19  Regarding the developing ‘generalisation’ and systematisation cf., for instance, Scholz,
Fortbildung der Scharia, g5 ff. with further references.

20  Cf. Stewart, Islamic Legal Orthodoxy, 133ff. A lost work by the Shi‘ite scholar Aba Sahl
Ismafl ibn ‘Ali al-Nawbakhti bore the programmatic title Kitab naqd risalat al-Shafit
(Criticism/rejection of al-ShafiTs risala); cf. Stewart, Islamic Legal Orthodoxy, 178.

21 Buyid rulers insisted e.g. on calling themselves amir al-umara’ (commander of comman-
ders), a title which carried real power; later they added the title King of Kings (Ar. malik
al-mulitk, Pers. shahanshah), cf. Busse, Chalif, 26, 33f,, 1781. and passim. Cf. also Stewart,
Islamic Legal Orthodoxy, 54ft., also concerning Sunni opposition.

22 Loschner, Die dogmatischen Grundlagen, n13f. with further references.

23 Op. cit., 32 and passim; n2 ff. Other branches of the Shi‘a such as the Ismailites (sub-divided
into Nizari and Musta‘li/Bohra) still see themselves as being connected to the imam and
do not need to train a specific group of legal scholars; cf. Stewart, Islamic Legal Theory,
177.
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painstakingly involved in questions of detail. In-depth discussions of problems
of legal theory or of ijtihad are typical,2* while they are found comparatively
rarely in this form in Sunni literature. A prominent exponent is al-‘Allamat al-
Hilli (d. 725/1325) of the school of Hilla in southern Iraq. He was the first to bear
the epithet Ayatullah (‘sign of God’), and converted the Mongol khan Oljaytii to
the Shi‘ite faith.25 The strong focus on the (occulted) imam as the final instance
only seemingly contradicts this; after all, he was not actually available to pro-
vide a decision. Earlier Shi‘ite texts?6 understand the concept of usu! al-figh in
a narrower sense than later ones: instruments of deducing and interpreting the
law beyond the Quran, the specifically interpreted sunna and similarly specific
consensus as well as ‘reason’ (‘ag/) were either not yet available?” or were explic-
itly dismissed, as e.g. in the works of the fourth-/tenth-century Fatimid Sevener
Shi‘ite al-Qad1 al-Nu‘man?® or the writings of the Twelver Shi‘ite minority of the
Akhbari.?9

In every legal systems three questions require clarification once norms as
relevant as possible have been established, and Muslim jurists have asked
these questions since earliest times: How can the relation between norms
be determined if they overlap but are not equivalent? From among several
norms with (at least partly) equivalent substance, which one should be given
priority? Is there a hierarchy of norms with coincident substance, which might
be deduced from the respective origin of the norm?

The first question looks at the relation between general and specific regula-
tion. The competition is resolved according to the principle of speciality using
the terminology employed for the first time by al-Shafi1:3° the more specific

24  From among modern Shi‘ite literature cf. e.g. Muhammad al-Husayni al-Shirazi, Al-figh,
vol. 1, Kitab al-ijtihad wa-l-taqlid, Beirut, 2nd ed. 1407/1987, whose thoughts on the subject
comprise nearly 500 printed pages. A concise overview over Shi‘ite usal doctrine may be
found in Yasuf Muhammad ‘Amru, Al-madkhal, 64 ff.

25 Cf. Halm, Der schiitische Islam, 116; Schneider, Ift3’ in der Schia, 77 with further references.

26 Cf. Halm, Der schiitische Islam, mff,; Loschner, Die dogmatischen Grundlagen, 32ff;
Stewart, Islamic Legal Orthodoxy, 133 ff. with further references.

27 Loschner, Die dogmatischen Grundlagen, 41 and passim.

28  According to him the Fatimid caliph is the last source oflegal authority besides the Quran
and the sunna of the prophet and the early imams, see Stewart, Islamic Legal Orthodoxy,
179.

29 Cf. Stewart, Islamic Legal Orthodoxy, 176 ff., 189ff. with further references. This branch
with its emphasis on scripture, recognising only the Quranic text and accepted sayings
of the prophet Muhammad and the imams, was in the end unable to prevail against the
dominating usiult school (cf. Halm, Der schiitische Islam 126 ff.).

30  Al-risala, 53ff. (marginal no. 179 ff.) and passim; transl. in Khadduri, Risala, 96 ff.
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regulation (al-khass) overrides the more general one (al-@mm). Nevertheless,
it is far from easy to discern whether a provision is meant to be specific or gen-
eral. In al-Buwaytl’s abridgment of al-ShafiTs Risala we find chapters dealing
with general wording in the Quran and the sunna meant to be specific, and
with expressions that appear specific at first sight, but in fact have a general
meaning.3!

The second question tackles chronological competition. The position of
Islamic law corresponds with the modern Western position to the extent that
the later regulation abrogates the earlier one of the same rank and with the
same substance (naskh, displacement, abrogation). The context-specific termi-
nology has nasikh (the later regulation which abrogates the earlier one) and
mansitkh (the abrogated norm).32 Divergent opinions are found for instance
concerning whether norms of different hierarchical status may stand in a rela-
tion of abrogation to one another; this problem is discussed in the context of
the relation between the Quran and the prophetic tradition. Similar debates,
but employing a different terminology, are conducted concerning the duration
of the binding nature of established interpretations (taglid) and the permissi-
bility of searching for new interpretations (ijtihad).33

Overall we can observe a tendency through several centuries of the clearly
comprehensively employed independent approach and interpretation of the
early period becoming more restricted in favour of the canonisation of legal
sources and the results of their interpretation.3* On the other hand, the naskh
theory led Shi‘ite authors in particular to develop dynamic energy when inter-
preting sources: They debate the argument according to which there could not
possibly be any derogation within the Quran, as the divine law-giver only pro-
vides eternally valid rules which offer advantages and avoid disadvantages. A

31 Cf. El Shamsy/Zysow, al-BuwaytT’s abridgment, 327, 335f. (chapters 5 and 6, Arabic text),
347f. (English translation).

32 For a detailed overview cf. e.g. al-Shafii, Al-risala, 106ff,, 3uff. and passim; Ibn Sallam,
Al-nasikh wa-l-mansukh fi [-kitab wa-l-sunna; al-Nakhkhas, Kitab al-nasikh wa-l-mansukh;
al-Hazimi, Al-i'tibar fi [-nasikh wa-l-mansitkh min al-athar. A support for naskh is found
in particular in sura 2:106 (‘And for whatever verse (of the words of the revelation) We
abrogate or cast into oblivion, We bring a better one (in its place) or the like of it’);
regarding the problem of its import cf. Burton, Sources, 205ff. and passim with further
references; Souaiaia, The Function, 243ff. and passim.

33  Cf e.g. Krawietz, Hierarchie, 7o ff. with further references esp. from works of contemporary
legal history; Al-Alwani, Issues, 70ff.

34  Cf Powers’studies (Law, esp. 230 ff. and passim) on the Maghreb under the Marinids, based
on sources focussing on legal practice.
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later alteration would consequently change something good into something
bad. This is countered with the argument that the evaluation of good or bad
might be different depending on the situation or the point in time.35 Of course,
if according to this view Quranic rules may be dependent on the time and the
situation, this must be assumed to an even greater degree with regard to all
other sources, too.

The third question, finally, is aimed at the hierarchy of legal sources in cases
where the respective sources are of unequal rank. This has been clarified to
a significant extent in the case of the two highest-ranking sources, the Quran
and the prophetic tradition (sunna), but by no means unanimously. With
regard to all the remaining sources and instruments of interpretation there
are differences, some very clear-cut, between the opinions of the past and
the present. They will be taken into account in the following when individual
sources are presented. Birgit Krawietz has produced an excellent study of
the hierarchy of legal sources in transmitted Sunni Islam, including many
references, which provides much detail on the topic.36

The question of comprehending the meaning of the norm has even higher
priority. Can it be understood unambiguously from the text, or is an interpreta-
tion of the contents required?3” Most norms are indeed in need of interpreta-
tion. Even in the case of those whose text appears unambiguous, the question
of their local and chronological applicability arises — are they binding for every
person (belonging to the group addressed) in every place and at all times? This
explains that, just as in other legal systems, more than one opinion will be
upheld with regard to virtually every question. Consequently the interpreters’
knowledge, previous understanding of the subject, orientation and methods
are all the more important. Overall the essential potential of the development
of Islamic law, and with it the key to understanding it, rests in the doctrine of the
sources of the law and the instruments of deducing laws. It is not the individ-
ual results, which keep changing throughout history, but the journey towards
them that guarantees authenticity — which will always be assessed anew — as
well as the necessary flexibility without which every legal system will lose its
acceptance.

35  Cf. Muzaffar, Usal al-figh, vol. 2 (part 3), 53; Loschner, Die dogmatischen Quellen, 83.

36 Krawietz, Hierarchie, 2002. Her study does not focus on actual historical development but
on the ‘ideal system’ of the doctrine of the legal sources and the instruments of deducing
the law developed in Sunni Islam, found in traditionalist literature up to the present day.

37 Cf., once more, al-Shafiq, Al-risala, 26 ff. and passim; transl. in Khadduri, Risala, 71f,; in the
context of the concept of riba (‘usury’) see Ibn Rushd, Al-muqaddima, vol. 2, 179f.
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This is closely linked to the answer to the question of who is entitled to
interpret the respective norms. According to traditional opinion by no means
everybody (al-‘aGmmi) is qualified to do this, but rather only someone who pos-
sesses sufficient religious steadfastness, integrity and knowledge (mujtahid).38
The subject is usually discussed in context with the responsibilities of the mufti.
A parallel development may be seen here, too, which tends to restrict freedom
of action in favour of the uncritical adoption of expert opinions. Thus al-Amidi
discusses the question of whether someone who is not capable of ijtihad him-
self is obliged to follow the mujtahids’ statements and opinions.3® He answers
in the affirmative without reservations, and at the same time dismisses the view
of Mu‘tazilite scholars who stated that the duty of adopting an opinion was
dependent on an examination based on sufficient indication, consequently
leaving more room for individual reflection. The author does allow more lee-
way at the level of the mujtahid: someone qualified for ijtihad must not simply
adopt another mujtahid’s opinion instead of his own reasoned results.°

2 The Quran

The first and most noble source of the law is without question*! the Quran
(qurian, the book to be recited frequently).#? According to its own statement
it commands and teaches justice*® and allows assured decision.** The Quran is
much more than a ‘law book’; its greater part comprises not laws but statements
on God and his prophet, articles of faith, religious commandments and prohibi-
tions, edifying narratives, interpretations of the world, statements and instruc-
tions on historical events and about people of Muhammad’s time, and much
else. An estimated 500 verses are presumed to refer immediately to legal con-
tents. These include the large proportion of rules for religious ritual ( ibadat),

38 Cf. only al-Amidi, Ihkam, vol. 3/4, g21ff; for his biography cf. Weiss, Al-Amidi, 339 ff.

39  Op.cit, 9751

40 Op. cit,, 955ft;; also e.g. al-Nawawi, Rawdat al-talibin, vol. 8, 88.

41 Despite the vague transmission history there is extensive agreement between Sunnis and
Shi‘ites; cf. Léschner, Die dogmatischen Grundlagen, 72 and ff. with further references also
concerning the divergent views of the Shi‘ite Akhbari party.

42 From among a wealth of literature on the subject of the Quran, cf. only the introductions
by Hartmut Bobzin, Der Koran, 4th ed. 2001, esp. 181f. on the terminology, and by Michael
Cook, The Koran, Oxford 2000.

43 Cf. e.g. sura 4135; 5:8; 6:152; 7:29; 16:90; 40:9; 57:25.

44  Cf. e.g suras:50.
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while only a few dozen verses contain commandments regarding matters of
civil or criminal law.4> Legal questions are also answered indirectly, with ref-
erence to statements not originally concerned with legal matters, as e.g. the
question of whether conclusions by analogy are permissible (see 5. below).

The Quran offers detailed legal rules for some areas, such as inheritance law,
marriage and family law and a few penalty provisions (cf. 4.2.fbelow), and alms
tax. In some instances legal subject matter is indicated, but without specifying
legal consequences of transgressions, such as in the case of extra-marital inter-
course. A body of detailed exegetic literature (Ar. tafsir, ‘elucidation’) developed
over the centuries following the prophet’s death. An important work of the
early period is for instance the commentary by Abui Ja‘far Muhammad ibn Jarir
al-Tabari (d. 310/923).46

When dealing with Quranic legal norms, two main challenges arose from
a juristic point of view. On the one hand simple problems of interpretation
(ta’wil) needed to be solved. As in every book of laws, the wording is virtually
never so clear as to preclude any question of interpretation. This is just as
true of a work which is seen as shaping the language even in the fifteenth
century of the Hijra. Exegetes distinguish between clear verses which do not
require interpretation (mufkam) and those which do not possess this degree
of clarity.#” The latter are in the great majority. The Twelver Shi‘ite minority of
the Akhbari (‘traditionalists’) even held the view, against that of the majority
of the Usall (‘rationalists’), that the Quranic text was so incomprehensible
to the people after the occultation of the twelfth imam that no legal rules
could be gleaned from it; its normative substance could only be unlocked by
means of the tradition (sunna) of the imams.#8 Adherents of the dominant
Usali party also presume that in these times it is only possible to approximate
to a comprehension of the wording and that consequently the substance of
statements is only ‘probable’4?

Norms — including those of religiously based laws — always require interpre-
tation with regard to their chronological, local and personal applicability. Thus
some provisions relate only to the heathen Meccans who were at war with the

45 Hallagq, History, 3f.; Loschner, Die dogmatischen Grundlagen, 75 with further references.

46  Jami‘ al-bayan ‘an ta’wil ayat al-Quran, called Tafsir al-Tabarl.

47 Cf. Bobzin, Der Koran, 109f.

48 Cf. Gleave, Inevitable Doubt, 249 and passim with further references; Loschner, Die dog-
matischen Grundlagen, 76 ff.

49 Cf. Falaturi, Zwolfer-Schia, 85; Loschner, Die dogmatischen Grundlagen, 78. Regarding
the different epistemological approaches of the two schools of thought cf. Gleave’s study,
Inevitable Doubt 2000.
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new Muslim community, others only to the prophet’s wives.5? These examples
show clearly how inappropriate it would be to read such norms purely literally
and removed from their context, their interpretation and time.5! The subject of
interpretation will be discussed in some detail below (4.7.b.ff) using the exam-
ple of the penalty for theft (sura 5, 38). In the present context, a few illustrations
should suffice:

Suras 65:1 and 2:228 determine the time (idda) a divorced woman has to wait
before a possible remarriage. The time stipulated is ‘three menstrual cycles.
However, the term quriz’ is not entirely clear: it denotes the days of the actual
menstruation (hayda) as well as the time in between (tuhr). Consequently
the allotted time is calculated differently depending on whether Hanafites
and Hanbalites (calculation beginning with the first hayda) are consulted, or
Malikites and Shafi‘ites (calculation beginning with the first fuhr).52

Another example is the rule in sura 60:11, according to which in the case of
women who have joined the believers from the unbelievers the dower paid had
to be repaid. An early work of legal scholarship quotes ‘Ata ibn Abi Rabah’s
(late first/early second century AH) opinion on the subject: the verse quoted
does not refer to women of the polytheists (from Mecca) in general, but only to
those who had a part in the armistice treaty of al-Hudaybiya in the year 6/62853
between Muslims and polytheistic Meccans.5* This interpretation illustrates
that from the earliest period onwards the exegetes referred to the causes of the
revelation (asbab al-nuzul).55 With the corresponding interpretation, some of
these revelations are to be seen as entirely linked to a particular time. This is
true also for instance in the case of fighting/killing the ‘hypocrites’ as ordered in

50  Cf. sura3s, 50.

51  This technique provides a point where some Muslim extremists, uneducated Muslim
traditionalists and crude anti-Islamic propagandists meet — an ugly example of how some
forms of extremism cross cultural borders, and of simple narrow-mindedness.

52 Cf. al-Zuhayli, Al-figh, vol. 1, 468; vol. 7, 630ff.; al-Shafiq, Al-risala, 562 ff; transl. in Khad-
duri, Risala, 334 ff. Al-Shafi1 cites this explicitly as an example of admissible disagreement
in the interpretation (ikhtilaf).

53 Cf. Ibn Hisham, Al-sira, vol. 3, 196 ff.; Pohl, Islam, 8o.

54 Cf. Motzki, Anfénge, 100 with further references.

55  Cf. e.g the comments on the relevant Quranic passage in al-Qurtubi, Al-jami', vol. 17, 59 f;
for a general overview cf. Rippin, The Function, 1-20. Fundamental texts are al-Suyuti,
Lubab al-nuqul fi asbab al-nuzil; al-Naysabtri, Asbab al-nuzal. Hans-Thomas Tillschnei-
der, Typen historisch-exegetischer Uberlieferung, Formen, Funktionen und Genese des
asbab an-nuzal-Materials, Wiirzburg 2011, presents an analysis of the textual material,
written in a rather ponderous style but with a wealth of material.
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sura 4:88 {f.56 Andrew Rippin®7 has come to the conclusion that the information
on certain causes of the revelation is often so diverse and flexible that the
exegete would have reached a certain solution first by means of interpretation
and afterwards underpinned it with information concerning the cause of the
revelation.

The well-established prohibition of ‘alcohol’ is not unambiguous, either:
while the Quran does forbid the consumption of sharab®8or khamr,5° it is
open to interpretation what exactly these two terms refer to. Thus there are
statements claiming that only wine made from grapes is intended, or only
(certain) other inebriating drinks. Later texts, however, include all inebriating
drinks in this prohibition.6° The interpretation of the rule stated in sura 2:280
may serve as a final example: it demands that a debtor in financial difficulties
should be granted an extension of the payment time until he has found relief. In
this instance the exegetic literature refers to an event concerning obligations to
repay a sum of capital on the one hand and a corresponding interest payment
on the other. Consequently some exegetes linked the commandment to grant
respite to interest payments only. As the regulations on charging interest had
already been revealed elsewhere, others did not find this at all convincing.!

Besides, questions of competition between verses of diverging contents had
to be solved. There are a large number of such divergences, an example being
the gradual revelation of the prohibition of alcohol consumption in suras 16:67;
2:219; 4:43, and finally 5:90. At the end a nearly absolute prohibition was issued,
which may be disregarded in genuine emergencies only. Another example is
the time a widow must wait before a remarriage: the time of twelve months
fixed in sura 2:240 is seen to be replaced by the time of four months and ten
days set in sura 2:234.2

56  Cf. al-Qurtubi, Al-jamis, vol. 5, 308 ff.

57  The Function, 8.

58 Sura 16:67.

59  Sura 2:219; 5:90.

60  Cf. e.g al-Qudari (362—428/973-1037), Al-tajrid, 6079 ff,; ‘Abd al-Rahman al-Jaziri, Al-figh,
vol. 3, 6f. Aba Hanifa is said to have distinguished between the consumption of khamr and
nabidh: in the case of the former the hadd punishment must be carried out independent
of whether inebriation resulted, while after consumption of the latter, inebriation was the
condition of the punishment; cf. al-Mawardi, Al-ahkam, 284.

61 Cf. al-Nakhkhas, Al-nasikh wa-l-mansukh, 83f., against Shurayh’s and Ibrahim al-NakhaT's
restrictive view quoted there.

62 Cf. Burton, Sources, 57 ff. with further references.
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In order to resolve the question of competition the principle mentioned
above would apply: The later regulation supersedes the earlier one. In technical
terms, the earlier verse (mansukh) is abrogated (naskh, abrogation) by the
later one (nasikh).5® Dividing the suras into Meccan (up to the hijra in 622)
and Medinan (after the hijra) gains in importance in this context. The fact
that the edition of the Quran (which is accepted to this day) was prepared
comparatively soon afterwards under the third caliph ‘Uthman allowed the
editors to collect information on the time of the respective revelations from
the surviving companions of the prophet. There is disagreement on whether
the Quran and the prophetic tradition (sunna) may affect one another along
the lines of abrogation. According to one view Quran may abrogate Quran as
well as sunna, a second opinion holds that the Quran may abrogate only the
Quran but not the sunna, while a third one affirms that the sunna may abrogate
both Quran and sunna.54

Additional problems arise from the fact that when it comes to abrogation,
usul science distinguishes between the levels of the written text (tilawa) on the
one hand and the command implied in it (fukm) on the other. The abrogation
by a passage formulated later of an earlier passage still found in the Quran
(naskh al-hukm duna [-tilawa) is comparatively easy to comprehend — the
earlier text is still present, but does not apply any more. However, another
variant considered possible is that the text of a rule as well as the implied
command may be abrogated and that consequently this rule would not have
been included in the extant text of the Quran (naskh al-tilawa wa-l-hukm).
Later the further variant is added that only the text is abrogated but not its
substance (naskh al-tilawa diina l-hukm). This is relevant in particular in the
context of the punishment of stoning — which is not included in the Quranic
text — for illegal sexual relationships of married people (zing; cf. also 4.7.b.cc
below): whoever considers this variant of naskh possible is able to base the
punishment by stoning not only on (very controversial) prophetic traditions
but also on the Quran itself.55 Kharijites and Mu‘tazilites, on the other hand,
rejected this penalty precisely because there is no Quranic basis for it.6¢

63  Instances of this are found as early as the turn of the second century of the hijra; cf.
Motzki, Anfénge, 9o, 102 ff. with further references; cf. also Powers, The Exegetical Genre,
19; Rippin, Al-Zuhri, 22 ff. In detail Burton, Sources 1990.

64 Cf. the even more, but not entirely consistent, overview in al-Nakhkhas (d. 338/949),
Al-nasikh wa-l-manstkh, 10f; cf. also Burton, Sources 35ff.

65 Regarding the relevant sources cf. Burton, Sources, 122ff,, esp. 134, 147; Souaiaia, The
Function, 259. Other views in e.g. Diakho, La Lapidation, 59{f,, 148.

66 Burton, Sources, 148 f. with further references.
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Finally the Quran serves as a basis for the argumentation of further legal
sources and instruments of deducing laws in usi/ science. Where adherence
to formal rules would lead to unsuitable results it is possible to refer to the
oft-repeated statement that God wants to bring reliefrather than making things
more difficult for humans, as after all humans were created weak.67

3 The Sunna of the Prophet

The second legal source whose significance is largely uncontested is the so-
called sunna of the prophet Muhammad. It is the basis for, e.g., the law of
evidence (cf. 1.5 above),68 according to which the plaintiff must bring proof
of his claims; the defendant must confirm his denial by oath (at the plaintiff’s
request).

The concept of sunna is, however, remarkably multi-faceted. It denotes
approximately the established practice which is considered right. It is impor-
tant to bear in mind that during the formative period of the Sunnites and even
afterwards, especially in the Malikite school, ‘sunna’ referred to not only the
prophet Muhammad’s traditions but also the practice of the prophet’s com-
panions and the practice of the community in Medina.® These are the basis for
regulations of the husband’s one-sided right to divorce (taldq) and the specific
divorce law for wives (khul', cf. 4.2.b.gg below), absence of criminal responsi-
bility in the case of (Quranic) theft by persons of under six spans tall, freedom
from punishment for the killing of a rapist, non-applicability of Quranic laws
on theft to non-Muslims and equal blood-money to be paid for Muslim and
non-Muslim victims of wilful homicide.”®

Scholarship contains a wealth of conjecture on whether the actual daily
practice of the early period might be in conflict with the traditions of the
prophet’s words and deeds (Ar. ahadith, sg. hadith, Turk. hadis, ‘tradition’)

67  Cf e.g sura=2185; 4:27f; 654, 7.

68  Al-bayyina ‘ala l-mudda‘in wa-l-yamin ‘ala man ankara, cf. al-Bukhari, Sahih, vol. 3, 116;
al-Mawardi, Al-ahkam, g1; al-Qayrawant, Al-risala, 260; in detail in al-Shafi‘i, Kitab al-umm,
vol. 7, 17ff.

69 Cf. Sa‘id Abua Jib, Ahmad ibn Hanbal, 91 and ff. with further references, Krawietz, Hier-
archie, 63 with further references. Shi‘ites express objections, e.g. Hasan al-Amin, D@’ira,
vol. 11, 256.

70  Cf. corresponding traditions in Zakariyya ibn Bulam Qadis al-Bakistani, Ma sahha min
athar al-sahab fil-figh, vol. 3, 1043, 1232, 1238, 1245, 1271.
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which were only systematically collected and promulgated rather later.” The
debates between ahl al-ra’y and ahl al-hadith mentioned above can give us
some starting points in this context. Once scholarly works on the doctrine
of legal sources began to appear, the term developed clearer contours which
it retains to this day. Since that time the sunna is usually understood as the
entirety of the authentic traditions of the prophet Muhammad’s words and
deeds insofar as they are based on his prophethood rather than on his purely
human quality. There are several hadiths in relation with clearly wrong instruc-
tions on cultivating dates which point to this aspect: I (sc.: Muhammad) am
(only) human; if I instruct you in religious matters, accept my instruction, but
if I instruct you according to my own deliberation (ra’y), then I am a (fallible)
human’,”? and ‘In your worldly affairs you are more knowledgeable (than I).73
In this context a modern author? points out that the Quran reprimands even
Muhammad if he errs, but that later scholars as indeed all followers of organ-
ised religions found it difficult to distinguish between the man and the prophet
with regard to authority and reliability.

To Sunnis the term sunna often includes the confirmatory practice of Mu-
hammad’s companions (sakdba) and successors (the first four ‘rightly guided’
caliphs, Ar. al-khulafa’ al-rashidin). Among the Twelver Shi‘ites the opinion
prevails that besides the prophetic traditions the normative practice of the
‘infallible’ twelve imams as the successors of the prophet had to be included
in the sunna; some also include Muhammad'’s daughter Fatima, the wife of the
caliph ‘Al1.75 Referring to traditions which go back to the, in their view, ‘false’
first three caliphs, on the other hand, is rejected by the Shi‘a.”6

In the by now accepted self-referential argumentation, the legitimation of
the sunna as a source of the law is inferred from various Quranic verses.””

71 Cf. only Goldziher, Muhammedanische Studien, part 2, 1f,; Schacht, Origins, 58.

72 Innama ana basharun idha amartukum bi-shay’in min dinikum fa-khudhia bihi wa idha
amartukum bi-shay’in min ray’in fa-innama ana bashar, transmitted by Muslim, Sahih,
vol. 2, 1011 (no. 6276).

73 Antum a‘lamu bi-amri dunyakum, transmitted by Muslim, Sahih, vol. 2, 1011 (no. 6277), a
comparable tradition is in Ibn Maja, Sunan, Thesaurus Islamicus Foundation edition 2000,
358 (no. 2565).

74  Souaiaia, The Function, 343f.

75 Cf. Loschner, Die dogmatischen Grundlagen, 86 f. with further references.

76 Cf. Hasan al-Amin, D@’ira, vol. 11, 2481f,, 255ff,; cf. also Stewart, Islamic Legal Orthodoxy,
243 with further references.

77  Cf. e.g. sura 7157: the prophet commands what is right and forbids what is evil; sura 33:21:
exemplary character of the prophet Muhammad; suras 3:32, 132; 4:59; 5:92; 811, 20, 46; 24:54,
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The sunna’s particular significance lies in the fact that many points of law are
not addressed or settled explicitly. On the other hand, after the death of the
last prophet (khatam al-anbiyy@’, ‘seal of the prophets’) Muhammad, direct
access to solutions via revelations was barred. It is likely that during the first
century of the hijra independent reasoning (ra’y, opinion) was the most widely
used means of deducing laws, even though some traditions of the prophet and
his companions were consulted as well. From the second century of the hijra
onwards people increasingly began to wish for verdicts based on a more secure
religious foundation. The fact that the ‘exemplary’ prophet’s companions and
those who had received direct information from them had passed away by that
time may have played a part in this development. Consequently the traditions
of the prophet’s words and deeds were gradually collected and compiled. By
the end of the third/ninth century the groundwork of Sunni m al-hadith
(hadith science) had been completed to a great extent.”® At the same time
Sunni Islam saw a distinct rapprochement between the positions of extreme
adherence to traditions on the one hand, as typical of Zahirites and Hanbalites
and their predecessors, and extensive independent reasoning of other scholars
and schools on the other.”

The standard collections used by the Sunnis to this day are the ‘six books’
by Bukhari,3° Muslim,3! Aba Dawud,32 Ibn Maja,®3 Tirmidhi®* and Nasa'1,8% as
well as the collections by Darimi®® and by Bayhaqi®” and Ahmad ibn Hanbal’s
Musnad.88 The great majority of traditions goes back to the prophet’s compan-
ions ‘Abd Allah ibn ‘Umar, ‘Ali ibn AbiTalib, Anas ibn Malik, Aba Hurayra, Ibn
‘Abbas, Ibn Mas‘ad, ‘Umar ibn al-Khattab and ‘Uthman, while other compan-
ions are only occasionally mentioned as the source. The majority of them lived
in the centres Kufa, Basra, Medina and Mecca.8? The Ibadis also contributed

56; 33:33, 66, 71; 64:12; 67:33; 68:13: the command to obey God and his messenger. Cf. also
suras 8:13, 27; 14:44; 26:216; 60:12.

78  Onits genesis cf. Motzki, Anfinge, 37ff. with further references.

79  Cf. Melchert, Formation, 198f. and passim.

80  Muhammad ibn Isma‘l al-Bukhari (194—256/810-870), Kitab al-jami‘ al-sahih.

81 Muslim ibn al-Hajjaj al-Qushayri (204—261/820-875), Sahih.

82  Abu Dawud Sulayman ibn al-Ashath (202-275/817-889), Sunan al-mustafa.

83  Abu ‘Abdallah Muhammad ibn Yazid (209-273/824-886), Sunan.

84  Al-Tirmidhi, Aba Tsa Muhammad ibn Tsa (209-273/824-886), Sunan.

85  Abu ‘Abdarrahman Ahmad ibn Shu‘ayb al-Nasa’1 (215-303/830-915), Al-sunan.

86  Abt Muhammad ‘Abdallah ibn ‘Abdarrahman al-Darimi (181-255/797-869), Sunan.

87  Abu Bakr Ahmad ibn al-Husayn (384-458/994-1065), Al-sunan al-kubra.

88  Ahmad ibn Hanbal (164—241/781-856), Musnad.

89 Hallag, Origins.
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considerably to hadith collections.®® Among the Shi‘ites, the relevant ‘four
books’ composed in the tenth and eleventh centuries enjoy particular esteem,
namely the works Al-kafift ‘ilm al-din by al-Kulayni1,9! Man la yahduruhu l-fagih
by his pupil Ibn Babawayh (Baboye) al-Qummi,®? and Tahdhib al-ahkam and
Al-istibsar fi ma ukhtulifa fihi min al akhbar by Abu Muhammad Ja‘far ibn al-
Hasan al-Tas1®3 (‘al-Shaykh al-Ttst’).%

The challenge arising was not only to collate, if possible, all traditions,
but also how to address the problem of verification. Referring to an alleged
prophetic tradition might have far-reaching consequences for both legal pol-
icy and power politics. The danger of falsification was consequently great.95
There are indeed specific lists of famous falsifiers of hadiths.%¢ According to
texts on establishing authenticity, even respected scholars such as Qatada ibn
Di‘ama, Hasan al-Basr1 or Habib ibn Abi Thabit are said to have circulated falsi-
fied hadiths.%? Hadith science sought to evade this difficulty by prefacing every
single tradition with a chain of the authorities (isnad)®® who had reported the
respective contents (matn). The isnad, supported by wide-ranging genealogical
knowledge, served to verify or falsify the authenticity of the respective tradi-
tion.

Thus a scale of ‘degrees of rank’ was evolved for the authenticity of traditions,
based on the number and structure of the chains of transmitters as well as on
the trustworthiness of the individual authorities. There are clear differences
between Sunnis and Shi‘ites.%° The Shi‘a did not consider those prophet’s
companions reliable authorities who had supported the appointment of those
caliphs who were not legitimate according to Shi‘ite opinion. Shi‘ite imams, on

90 Cf. the references in Nami, Studies, 66 ff.

91  D. ca. 329/941; modern edition in Mawsa‘at al-kutub al-arba‘a, ed. by Muhammad Ja‘far
Shams al-Din, 8 vols., Beirut 1413-1419/1992-1998.

92  D.ca. 381/991; modern edition by Muhammad Jarar al-Faqth, 4 vols., Beirut 1415/1992.

93  D. 460/1067; modern edition of Ahdhib al-ahkam by Muhammad Ja‘far Shams al-Din, 10
vols. in five books, Beirut 1412/1992; modern edition of Al-istibsar fi ma ukhtulifa fihi min
al akhbar by Hasan al-Masawi al-Khurasan, 3 vols., 2nd ed. Najaf 1375-1376/1956-1957.

94  Cf. Loschner, Die dogmatischen Grundlagen, 93.

95 Cf. e.g. Hallaq, Origins, 73f. with further references; Charfi, L'islam, 192 ff. is very critical
regarding reliability and the traditionally strong position in comparison with the Quran.

96 Cf. al-Sarit1, Ta’rikh, 89f.; Krawietz, Hierarchie, 49 ff.

97 References in Hallaq, Origins, 74 with n. 66; cf. also EI 11, vol. 2, art. ‘DJabir b. Zayd (on
al-Hasan al-Basr1), 3591.

98 On its genesis cf. Motzki, Anféinge, 25 ff,, with a plausible refutation of Schacht’s assump-
tion that the use of isnad only came up during the second century of the hijra.

99  Cf. Coulson, History, 105.
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the other hand, were of particular importance in this field.1°? This is the reason
why Sunni and Shi‘ite inheritance law developed in clearly different ways (cf.
also 4.3 below).

Within Sunni law, three rough ‘quality grades’ of traditions have developed.
The most trustworthy tradition is sunna mutawatira, traced back to a great
number of prophet’s companions and transmitted without interruptions via
numerous chains of transmitters.1°! In later times among the Sunnis this ‘grade’
would also include those frequently occurring traditions which differ in the
wording but not the substance (mana) of the statement.'°? Sunna mashhira,
which goes back to only one or few prophet’s companions but was then trans-
mitted via a great number of chains of transmitters, is weaker;!3 the weakest
grade is sunnat al-ahad or khabar al-wahid. It neither goes back to a great num-
ber of prophet’s companions, nor is it based on a great number of chains of
transmitters. In extreme cases it shows only one transmitter per generation.
This grade includes the majority of hadiths,'°4 and their status is a matter of
controversy within and between the schools.10

In some instances argumentation can be rather cavalier: in al-Marghinant’s
famous Hidaya, the chapter concerning the alimony payable to an irrefutably
divorced wife includes diverging opinions on whether the former husband
must pay alimony to her during the waiting period (‘idda) stipulated before
a possible remarriage. Al-Marghinani'?¢ refers to a prophetic tradition which
goes back to Fatima bint Qays, in which Muhammad answered this question in
the negative. Al-Marghinani adds that this tradition was later rejected by ‘Umar
(the second caliph) remarking that the Quran and the prophet’s sunna would
most certainly not be set aside in favour of the statement of a woman of whom it
was impossible to be sure whether she was speaking the truth or lying, whether
she remembered correctly or had actually forgotten the tradition. There then
follows a tradition to the contrary, transmitted by ‘Umar himself, together with
a reminder that other authorities such as Zayd ibn Thabit, Usama ibn Zayd,
Jabir and ‘A’isha rejected the former version.

There were conflicting views on the question of whether the authenticity ofa
tradition required to be applied in practice at the same time, and consequently

100 Cf e.g. Hasan al-Amin, D&’ira, vol. 11, 251 ff.

101 Cf. Salqini, Al-muyassar, 75; al-Amidi, Ihkam, vol. 2, 252 f.
102 Cf. Hallaq, Sharia, 95.

103 Salqini, Al-muyassar, 76.

104 Op.cit, 76£,; cf. also Hallaq, Shari‘a, 94f.

105 Cf. Melchert, Formation, 179f., 199; Ahmed, Narratives, 73 ff.
106 Al-hidaya, vol. 2, 29o.
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whether a tradition along the channels of hadith was superfluous. Scholars
from Medina in particular, and the Malikite school succeeding them, inclined —
unlike the other great schools of law — to this opinion and emphasised the sig-
nificance of Medinian practice (‘amal ahl al-Madina).'°” The majority, however,
increasingly equated prophetic tradition (sunna) and the corresponding tex-
tual tradition (hadith).

Boundaries had to be drawn with regard to contents as well: The prophet’s
words and deeds were limited to his individual practical situation in and knowl-
edge of the world and could not be — and his own words to that effect are
transmitted — used as a source of the law. There were also attempts, especially
among Mu‘tazilites and Hanafites, to investigate not only the chain of trans-
mitters but also to examine the contents of the tradition, as they did not see
the ‘technical’ examination alone as being able to exclude all danger of falsifi-
cations.1%8 To this day, however, these approaches have not been able to prevail
to any significant degree as an independent method in Muslim usu! literature,
while some elements (content-based criteria for identifying a forged hadith°9)
have been implemented into later Sunni doctrine.' This is not surprising as
after all the most vehement supporters of this opinion were the rationalists of
the Mu‘tazila, who would later be widely rejected.!!!

As nass (‘text) pl. nusis), the Quran and the sunna enjoy the highest esteem
of the sources of law. There is not, however, agreement on whether the Quran is
higher than the sunna throughout. This is relevant on the one hand with refer-
ence to the question of whether there can be abrogation (naskh) in the relation
between later sunna and earlier revelation in the Quran. Supporters of this kind

107 Cf. Sahntn, Al-mudawwana, vol. 1, 61f. (for his biography cf. Brockopp, Sahnan, 65ft.);
al-Yahsubi, Tartib al-madarik, vol. 1, 19ff,, 22 ff.; Dutton, Original Islam, 17 and passim with
translated source references from Muhammad ibn Muhammad al-Ra‘T’s (782-853/1380—
1449) Intisar al-faqir al-salik li-tarjih madhhab al-imam al-kabir Malik, 69 ff.

108 Cf.Ibn Qutayba, Kitab ta’wil mukhtalif al-hadith, 188{f,, 206 ff.; Burton, Sources, 149; other
textual instances by authors of the third and fourth/ninth and tenth centuries are found in
J. A. C. Brown, How We Know, 154 ff;; id., The Rules, 356 ff. with further references; Kar¢ié,
Uber die Methode, 40 ff. Some signs are also present in the Hanbalite Ibn ‘Aqil's Al-wadih,
vol. 3, 771f.

109 J. A. C. Brown (The Rules, 362) refers to the work of al-Khatib al-Baghdadi (d. 463/1071)
containing criteria such as reports which reason rejects as impossible, which contradict
e.g. the Quran or the widely transmitted sunna, or which recount events so momentous
that if the report were true, it would have been transmitted more widely.

110 Cf.]. A. C. Brown, How We Know, 150 ff;; id., The Rules, 359.

111 Cf.]. A. C. Brown, How We Know, esp. 167 f.
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of abrogation put forward the argument that both have their origin with God.!'2
Opponents argue that the sunna is only a supplement to the revelation, but
that God did not authorise his prophet to change his commandments.!'® How-
ever, the sunna might be adduced to help clarify questions of abrogation within
the Quran.'* According to al-Shafiq, this ‘clarifying’ function goes very far: at
first (425 ff.) Quranic revelations regarding the punishment for unlawful sexual
intercourse stipulate imprisonment until death unless ‘God appoints for them a
way’, or chastisement. These regulations are abrogated by sura 24:10: a hundred
lashes. The sunna then states this ‘more precisely, namely that only unmar-
ried offenders were to be punished with lashes, while married culprits were
to be stoned according to the sunna (nowadays controversial, cf. Part 2, 3.4.a
below).115 Similarly, sunna and consensus (ijma“) arrive at the interpretation of
Quranic inheritance law provisions (sura 2:180 — commands that a will should
be made in favour of parents and closest relatives, and sura 2:240 — commands
to provide for surviving wives) that a will in favour of an heir is unlawful,116
which is not at all indicated by the Quranic text.

On the other hand there is the question whether a later revelation can abro-
gate an earlier sunna. Al-ShafiTs argumentation may provide an instance:1”
The prophet formulated norms only at God’s command. If an earlier sunna
were to be abrogated by a later revelation, a corresponding new sunna would
have to be formulated. Abrogation, he says, can only exist between norms that
are of the same rank and only in the explicit form of an old rule being replaced
by a new one. Otherwise one would have to assume that the entire sunna could
be put into doubt by (later) revelations. This would, for instance, lead to the
prerequisites for establishing the elements of the offence of theft (sariga; cf.
sura 5:38 and 1v 7.b.ff below), namely the minimum value of the stolen goods
and breach of safekeeping, which are based on the sunna, not applying any-
more due to the general wording of the concept ‘theft’; al-Shafi‘i clearly con-
siders this unacceptable. Al-Sarakhs1''® on the other hand states quite drily

112 Cf. al-Ghazali, Al-mustasfa, vol. 1, 124, with examples; al-Amidi, Al-ihkam, vol. 2, 520ff.

113 Cf. al-Shafi, Al-risala, 106 (sunna merely supplementary), transl. in Khadduri, 123f;; cf.
also Mahmassani, Falsafat, 64 ff.

114 Al-Shafiq, Al-risala, u5f.

115 Op. cit.,, 129ff, transl. in Khadduri, 137 ff.

116  Op.cit., 137ff,, transl. in Khadduri, 141 ff. Regarding the divergent opinions cf. e.g. Shahbun,
Al-shafi, vol. 2, 133 ff. (with reference to Art. 280 of the Moroccan mudawwana); Souaiaia,
The Function, 55ff. and passim.

117 Al-risala, 106 ff,, transl. in Khadduri, 123 ff.

118 Kitab al-mabsut, vol. 16, 85.
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that his (Hanafite) school considers the abrogation of sunna by Quran per-
missible; his instance is the Quranic alteration of the direction of prayer from
that practised by Muhammad — facing towards Jerusalem (Bayt al-maqdis) — to
Mecca.

Thus a considerable degree of uncertainty remains with regard to the sunna
as a source of the law; at the same time, however, there is considerable choice,
described by a modern standard work on Islamic law in the following way: ‘Of
these teachings (the hadiths) despite the monumental labours of the tradition-
ists,19 we have no authentic record, for, on closer examination the well-known
traditions in the authoritative collections appear to have “grown” later, in the
second or third century A.H., and we cannot say for certain whether they rep-
resent the prophet’s actual words and actions. Modern research tends to show
that a major portion of the traditions attributed to the prophet is apocryphal.
(...) The hadith may thus be one of two things: (i) a reform advocated by the
prophet in opposition to the prevalent usage, or (ii) a practice put forward by
certain jurists to support their own theoretical opinion or the prevalent usage
of a particular community.120

The sources of the law and instruments of deducing laws to be presented
in the following have all been arrived at by juristic reasoning, even though
their roots are to be found in the Quran and the sunna. Their foundations
and their status within the structure of the doctrine of the sources of the
law were disputed in many respects over time. Scholars who were primar-
ily oriented towards prophetic tradition refused to accept further sources or
rules of interpretation on a more theoretical juristic level, generally limit-
ing themselves to the study of the traditions themselves. A specific school
adhering to this opinion did not develop.’?! While the comparatively small
Hanbalite school that is most closely related to this opinion has developed
its own system of juristic dogma, it still fits into the framework of the other
schools of law, notwithstanding numerous divergences on a more detailed
level. Conversely the status accorded prophetic traditions in the other schools
has risen to such a degree has risen that no fundamental tensions occur any
more.

119 He means the transmitters of hadiths.
120 Fyzee, Outlines, 25, 27.
121 Cf. Melchert, Formation, 13 ff., esp. 22 ff.
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4 The Consensus of the Legal Scholars (§ma°)

Ijma‘, the consensus of all the relevant scholars in accordance with the Quran
and the sunna, is the third source of the law that is nearly universally ac-
cepted.’?? It is supported by the Quran,'?3 by hadith,'?# and by the practice of
the prophet’s companions, e.g. in the case of the agreement on the appoint-
ment of the caliph after Muhammad’s death.!?> However, this example illus-
trates the problems of jma“ from the Shi‘ite perspective there was no agree-
ment at all, as in their view the ‘only true’ caliph would have been ‘Al (cf. 1.
above), who was not appointed.}?6 Thus the Shi‘ites arrived at their own version
of consensus, which must above all not go against the opinion of the infallible
imam.!?? In other words, in their view the simply human accord is not suffi-
cient, making it rather more difficult to agree on a consensus.28

The preconditions for an jma“ were increasingly restricted during the for-
mative period of Islamic law. While the scholars of Iraq or the Hijaz would at
first be satisfied with the local or regional consensus, later, e.g. in al-ShafiT’s
view,129 only the agreement of all Muslims — subsequently specified as the rel-
evant scholars!3? — would suffice.13!

Structural differences between Sunnis and Shi‘ites remained. The Shi‘ites
were accused (from the Sunni perspective) of deviating from the consensus,
the gravity of the accusation occasionally approaching that of heresy or even
apostasy.32 An example in this context is the Shi‘ite concept of temporary

122 Cf. al-Shafiq, Al-risala, 47 ff., transl. in Khadduri, 285 ff.; al-Ghazali, Al-mustasfa, vol. 1,173 ff;
Hasan, The Doctrine of Ijma* in Islam, Islamabad 1976; Kamali, Principles, 168 ff.

123  E.g. sura 3:mo0 and 159; 4:115; 37:37; regarding Shiite criticism of basing the concept on the
Quran cf. Loschner, Die dogmatischen Grundlagen, 17 ff.

124 E.g.‘My congregation does not agree on errors’ (la tajtami‘u ummati ‘ala dalala), Ibn Maja,
Sunan, 464.

125 Thus al-Sarakhsi, Usal, vol. 1, 301; cf. al-Mawduadi, Tadwin, 46.

126  Cf. Scheich al-Mufid, Kitab al-Irschad, 19 and passim; al-Muzaffar, Usdl, vol. 2, g9ff.;
Halm, Der schiitische Islam, 15ff. Concerning Shi‘ite consensus theory cf. Loschner, Die
dogmatischen Grundlagen, 131ff; cf. also Coulson, A History, 107f.

127  Cf. Stewart’s extensive study, Islamic Legal Orthodoxy, esp. mff. with numerous source
references, and Halm, Der schiitische Islam, n12f.

128 Cf. the overview in Zacharias, Islamisches Recht, 146 ff.; 101 f. with further references.

129 Al-risala, 475f; transl. in Khadduri, 285 ff.

130 Cf. al-Ghazali, Al-mustasfa, vol. 1, 181f.

131 Khadduri, Risala, 32; cf. also al-Ghazali, Al-mustasfa, vol. 1, 181 ff.

132  Stewart, Islamic Legal Orthodoxy, 50f,; 54 ff.
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marriage for a set, longer or shorter, time (so-called muta'33). Shaykh al-Mufid
(d. 413/1022), one of the earliest prominent Shi‘ite authors, already debated
this in his Al-masa’il al-saghaniyya fi l-radd ‘ala Abt Hanifa.13* These issues
illustrate that to begin with the Shi‘ites generally followed Sunni sources and
then defined themselves by dissociating themselves from the Sunni doctrines
formulated earlier.

On the whole, hardly any area of the Islamic law is more debated than the
method of arriving at and effectiveness of jma“ Benjamin Jokisch!35 puts it
aptly: ‘There is no ijma‘ about jma®. It is unclear who must be party to a
decision by consensus, how the decision is arrived at in a concrete situation,
and whether the consensus is binding for future scholars as well. There is
probably agreement on the fact that consensus decisions by the prophet’s
companions (sakaba) who are recognised authorities are and remain binding.
Until the fifth/eleventh century the majority (opinion) developed towards
granting all later consensus decisions binding character as well. The answers
to the multitude of decided issues must consequently be adopted without
criticism (taglid).'36 Support for this view is found in sura 4:115 as well as in the
prophetic tradition which legitimises {jma“ generally. The well-nigh insoluble
question of how to determine the group of the relevant scholars was usually
ignored. However, according to the opinion of the majority, the consensus of
only the scholars of Medina — a place of particular learning in the early period —
would not be sufficient.!3”

The more the number of actual or alleged consensus decisions grew, the
less room there was for independent individual reasoning (ijtihad), especially
if the decisions were considered to be binding even beyond the death of the
parties to the consensus. In principle all those rules which are not entirely
clear (dalil gat7)'3® and consequently require interpretation (dalil zanni) are
open to ijtihad, and in this sense these are the great majority. According to
al-Ghazali, counter-examples instancing clear rules are the instructions for

133 Cf. Gourji, Temporary Marriage, 27 ff.; Sindawi, Temporary Marriage, 42 ff.

134 Najaf, n. d.

135 Ijtihad, 119, 126; cf. e.g. al-Amidi, Ihkam, vol. 1, 161 ff.

136  Cf. only the article headed taglid in Wizarat al-awqaf, Al-mawst‘a, vol. 13, 154 ff.

137 Al-Shafif, Al-risala, 533ff., 535; al-Ghazali, Al-mustasfa, vol. 1, 187; critical: Malikite liter-
ature, cf. e.g. Muhammad ibn Muhammad al-Ra‘Ts (782/1380-852/1449) work Intisar al-
faqir al-salik li-tarjth madhhab al-imam al-kabir Malik, transl. by Dutton, Original Islam,
77ff. On differentiating positions cf. also Lucas, Legal Principles, 289, 302 with further ref-
erences.

138 al-Ghazali, Al-mustasfa, vol. 2, 354.
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the five daily prayers and the alms tax zakat.®® The doctrine of ‘closing the
gate to jjtihad’ (insidad or ighlaq bab al-ijtihad) was, however, already hinted at
by al-Shafi1.14° By the fourth/tenth century the development to the extensive
adoption of existing legal opinions (faglid) had essentially been completed.

Still, this doctrine was not undisputed during the classical period, either.
A significant opponent was the very influential Ibn Taymiyya (661—728/1263—
1328) who, like his pupil Ibn Qayyim al-Jawziyya (691—751/1292-1350), recog-
nised as binding only the consensus of the prophet’s companions.!! This opin-
ion was already attributed to the founders of law schools Malik ibn Anas'#2
and Ahmad ibn Hanbal and also supported by the founder of another school,
Dawud al-Zahiri.'*3 In this context Ibn Taymiyya also quotes Abt Hanifa’s
change of mind with regard to the legal form of a company muzara‘a (more
on which 4.5 below), which he had at first declared to be forbidden, but later
decided - like his pupils — was permitted, because people simply did not adhere
to his first opinion (forbidding it).1#4 Shi‘ites and others also recognise only this
close consensus.*> The modern opinion, which reopens the gate to ijtihad once
more (cf. Part 2, 2.4.b below), ties in with this view; according to recent research,
the gate had never really been entirely closed after all.1#6

It is, however, possible to observe that Sunnis in general have come to adhere
more closely to the opinion of a school over a long time, and the scope for
putting independent emphasis on issues has grown smaller in the face of the
increasing abundance of literature. It is not by chance that the widely held —
albeit supported far from convincingly by the sources in all its severity!4? —
topos of the closing of the gate to jtihad has become pretty much common
property among contemporary Muslim scholars. They avail themselves of it
in order to explain the rigidity of Islamic jurisprudence, for whose rejuvena-
tion they strive by means of new {jtihad, with the aim of rendering it more up

139 Op.cit.

140 Al-Shafiq, Al-risala, 487 ff,, transl. in Khadduri, 295 ff.; cf. also Khadduri, ibid., 43.

141 Cf.Ibn Abi Yala, Tabaqat, vol. 2, 304; from Ibn Taymiyya’s Fatawa, vol. 30, 80; vol. 35, 380ff,;
for concrete instances cf. Jokisch, Ijtihad, 119, 125 f. with further references.

142 Krawietz, Hierarchie, 64 with further references.

143 Cf. Ibn Abi Ya‘la, Tabaqat, vol. 2, 304; Melchert, Formation, 180 with further references.

144 Ibn Taymiyya, Majmua‘ Fatawa, vol. 30, 81; cf. also id., op. cit., vol. 35, 383 ff.

145 Quoted by al-Ghazali, Al-mustasfa, vol. 1,189, who objects to it.

146  Explicitly Hallaq, Was the gate of Ijtihad closed? in id., Law, ch. v; cf. also Melchert,
Formation, 16 ff.; Haykel, Revival, esp. 81ff., 96 f.

147 As an instance cf. the discussion in Ibn Khaldan, Al-muqaddima, 448; rightly critical e.g.
Krawietz, Hierarchie, 419f;; Poya, Igtihad, esp. 230ff.
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to date.!® Thus Asaf Fyzee simply speaks of a long period of general decay.149
Abdelmajid Charfi writes pointedly: ‘The gravest consequence of the fugaha’s
activities is that the Muslims have ceased to consult the Quranic text directly
and consequently allowed secondary texts to occupy the first rank which claim
to be drawing their insights from them (the primary sources) while they (the
secondary texts) are in fact an obstacle to understanding and personal reflec-
tion which should take place without supervision and quite freely. Similarly the
image of the prophet has been painted in idealised hues, raising him above the
average mortal to the level of angels and mythical heroes, and the founders of
schools have also become infallible or quasi-infallible in the Islamic perspec-
tive. Nobody dared criticise their ideas or observe the fact that these arose from
the historical context which inevitably shaped them.150

This corresponds to the observation that once the schools of law had been
established, the originality of legal texts did indeed decrease noticeably: works
from the fifth/eleventh century onwards — some of them opulent ones — discuss
an abundance of individual questions and reflect the opinions of earlier schol-
ars in great detail.’>! We would look in vain, however, for new conceptions or
intellectual approaches to fundamental questions within legal texts in the tra-
ditional mould. Thus there are complaints about the near-complete absence of
functional constitutional law and land law.152 In the Shi‘a, on the other hand,
greater scope of individual reasoning remained, based on the maxim attributed
to ‘Allamat al-Hilly, also found in ‘Ali al-Karaki (d. 940/1534), according to which
a dead man’s opinion should not be followed.153

If one assumes later consensus decisions to be binding as well, one would
also have to address the virtually unsolvable task of determining the group of
those who are entitled to cooperate on the consensus. This is closely linked to
the question of how a consensus of all the relevant scholars between Fes and

148  Cf. Yasuf al-Qaradawi, Al-ijtihad al-mu‘asir, 9; Kamali, Divorce, 85, 98f.; Moinuddin Ah-
med, The Urgency, 10ff,, 311f,, 65ff,, m ff;; Lamchichi, Jihad, 47; Krawietz, Hierarchie, 70ff.
with further references.

149 Fyzee, Outlines, 36 and ff.

150 Charfi, L'Islam, 168.

151 Melchert’s list (Formation, 60ff.) of 62 commentaries on the two works by the early
Hanafite jurist al-Shaybani (Al-jami‘al-saghir and Al-jam‘al-kabir) from the four centuries
after his death furnishes a clear example.

152 Charfi, L'Islam, 168 ff.

153 La gawla li-l-mayyit, ‘a dead man has nothing to say’; cf. Halm, Der schiitische Islam, 19;
Schneider, Ifta’ in der Schia, 78.
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Bukhara could have been agreed in actual fact at all. A consensus thus declared
unequivocally ({ma“sarih) is likely to have been the exception.

Some look to a ‘solution based on objection’: silence with respect to a partic-
ular known process of decision-making is interpreted as assent ({jma‘sukutr).154
Knowledge of the subject of the decision is, however, a condition, and conse-
quently the problem would not be significantly closer to being solved. Some
schools of law, such as the Shafi‘ites, reject this kind of {jma“ on principle:155
silence does not necessarily express assent but might also be an expression of
respect (for the one who ‘errs’) or fear.!56 One example of how these considera-
tions apply to the present day is the problem of whether the time of government
may be limited (e.g. to the term in office of a parliament). Yasuf al-Qaradawi
remarked that while there is {jma“ stating that a ruler might rule for life, there
was never any discussion of or research into the question of a time limit for his
rule. This complete silence leaves the solution wide open.!5”

The situation is similarly uncertain in the case of the so-called implicit
consensus ({§ma‘ dimni) which assumes that a certain legal question was the
subject of controversial debate among scholars. In spite of divergent opinions
the implicit consensus is then called upon to exclude all those views which
disagree with all the presented opinions while not having been presented
themselves.1>® One example is the entitlement to inherit of the grandfather of
the deceased besides his brothers. In the view of the prophet’s companions Aba
Bakr, Ibn ‘Abbas and ‘Umar, the grandfather should be the sole heir, while ‘Ali
and Zayd ibn Thabit were of the opinion that he could only be an heir together
with the brothers. As a consequence only the brothers being the heirs would
not be possible.

Overall there is much uncertainty. Thus occasionally we read in one legal
text that there is consensus regarding the solution discussed (mujma‘ ‘alayhi),
while the next book states that there is disagreement on the subject (mukhtalaf

fthi). An instance is the determination of the penalty for the consumption of
alcohol, which is not defined either in the Quran or the sunna (40 or 8o lashes;

154 This is an approximate reflection of the attitude of Hanbalites such as Ibn Taymiyya and
Ibn Qayyim al-Jawziyya; cf. Jokisch, Ijtihad, 126 with further references, also concerning
divergent opinions.

155 Cf. al-Ghazali, Al-mustasfa, vol. 1, 191f.

156  Cf. Salqini, Al-muyassar, 96 f.

157 Al-Qaradawi, Priorities, 158.

158  Cf. Salqini, Al-muyassar, 110 ff.
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cf. 4.7.b.ee below).)59 With reference to M. Shalabi,'6° M. El-Awa states that
claiming the existence of a consensus is a method widely used by Muslim jurists
when they wish to refute opinions contradicting their own.

The sources of the law and processes of deduction listed in the following
are rooted in Sunni usu/ doctrine. As regards contents the deliberations are to
a great extent found among the Shi‘ites as well, but under the multi-faceted
heading of ‘reason’ (‘ag!). This extends from meaning deliberations on the
interpretation of norms to being an independent source of norms besides
Quran, sunna and consensus.!6!

5 Conclusion by Analogy and Other Methods of Deduction (géyas)

The general term giyas comprises not sources of law as such but (also) juris-
tic methods of deduction.!2 The commonly used!¢3 translation ‘conclusion by
analogy’ is not wrong, but does not go far enough. The conclusion by anal-
ogy is indeed included, but also the arguments a minore ad maius, a maiore
ad minus and a fortiori as well as e contrario (giyas al-‘aks'%*)165 — basically the
entire range of the art of juristic argumentation. On a general level al-Shafi7
equates giyas with jitihad'%6 and allows scope for it where there are neither
sufficiently clear provisions in the Quran and the sunna nor a binding con-
sensus.!67 Al-Ghazali's argument against those who reject giyas on the grounds
that everything relevant was already set down in the Quran is remarkable.168

159 Cf. al-Shawkani, Nayl al-awtar, vol. 7, 205f.; al-Ghazali, Al-mustasfa, vol. 1, 305 1.

160 Al-Shalabi, Muhammad Mustafa, Ta‘lil al-ahkam, Cairo 1949, 5f. (quoted in El-Awa, Pun-
ishment, 47).

161 Cf. the overview in Loschner, Die dogmatischen Grundlagen, 149 ff.

162  Cf. the fundamental texts by Ibn Taymiyya, Risalat al-giyas, and Ibn Qayyim al-Jawziyya,
Fusal fi I-qiyas. Concerning specific questions cf. also Ibn Taymiyya, Majmu‘at al-rasa’il,
vol. 2, 2171f, showing the distinction between correct and incorrect giyas; the latter
then describes the argument e contrario; Ahmad Hasan, Analogical Reasoning; Kamali,
Principles, 197 ff.

163  Cf. from among many recent works Nagel, Das islamische Recht, 159f. and passim.

164 Cf. Ibn Taymiyya, Risalat al-qiyas, 10.

165 Cf. Tyan, Méthodologie, 79, 82f.

166  Al-risala, 477, transl. in Khadduri, 288.

167 Al-Shafi‘i does not mention the latter throughout, but in important places, e.g. Al-risala,
508 and passim; transl. in Khadduri, 288.

168  Al-Ghazali, Al-mustasfa, vol. 2, 256.
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Where, he asks rhetorically, are the provisions regarding the legal situation of
the grandfather of the deceased compared to his brothers under inheritance
law, etc.? The legitimacy of other sources of law such as jjma“and giyas is shown
by the Quran and the sunna; the legitimacy of giyas also by ijma“ The Quran
does not forbid géyas, consequently its opponents would be prohibiting some-
thing that is permitted (thus contravening a fundamental maxim of Islamic
law).

Al-Shafi1 also provides an instance of giyas in its guise of argument a minore
ad maius (a general rule deduced from a specific one):'6% namely that the
firmest géiyas could be inferred from the prohibition of a small amount found
in the Quran or the sunna to imply the prohibition of a larger amount. The
example he quotes is the transmitted prohibition to shed the blood of one
of the faithful, to take his possessions away from him, and the command-
ment to think only well of him. If it is thus forbidden to think ill of some-
one, contradicting the good which is known about him, it must surely be all
the more forbidden to speak ill of him without foundation. Another argu-
ment based on giyas — in the context of how to deal with theft according
to the Quran (sariga) — is also attributed to al-Shafi1 and the early scholar
Zufar, and can be interpreted only as an argument e contrario. Al-Sarakhsi
discusses it:170 The case postulated is that several accomplices break into a
place of safekeeping, but that only some of them actually remove the booty,
and the question arises of whether those accomplices who did not physically
carry away the booty should also be punished. Al-ShafiT and Zufar objected
on the grounds that the person carrying the — unlike a beast of burden loaded
by all those involved together (and here we have the argument e contrario) —
is the sole agent of removing the booty while the others were not immedi-
ately involved. Al-Sarakhsi on the other hand invokes the istiAisan (more on
which immediately below), which focuses on the deliberate cooperation of all
involved.

The giyas as an institution — not, however, all the methods of deduction
collected — is rejected by parts of the Hanbalite school,'” the Zahirite school,'72
several other scholars!”3 and large parts of the Shi‘a (with the exception of the

169 Cf. e.g. al-Shafiq, Al-risala, 513f; transl. in Khadduri, 308.

170 Kitab al-mabsut, vol. g, 149.

171 Cf. Melchert, Formation, 179.

172 Cf. Ibn Khaldan, Al-muqaddima, 446; Goldziher, Die Z&hiriten, 156 {f.

173  Concerning the hostile attitude of the great hadith collector al-Bukhari, which has rarely
been taken into account cf. Lucas, Legal Principles, 289, 303 ff. with further references.
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Zaydis).'* This rejection is based on sura 7:11-13, sura 15:28—36 and sura 38:71—
78. According to the last-named the angel Iblis (with overtones of the Greek
diabolos, devil) refused to prostrate himself before Adam at God’s command as
Adam was made from clay, while he (Iblis) was made from fire. In response God
banished him from Paradise, an action seen as the prohibition of any kind of
qéyas.'’s Supporters of giyas, on the other hand, base their opinion on a num-
ber of verses from the Quran!76 and on the daily practice of the prophet and his
companions.

According to classical understanding the giyas must be based on an endur-
ing (i.e. not abrogated) passage of the Quran, sunna or jma‘ The point of
law dealt with there must be comparable to the one in need of adjudication
(mutasawr). For this purpose the reason (ratio) (‘illa) of the basis on which
the analogy is drawn has to be determined. It must be clear (zahir), definite
(mundabit) and suitable (munasib) and may not be a regulation applying to
special or exceptional cases (wasf gasir, mukhtass). If the reason (ratio) discov-
ered can be transferred onto the case in need of adjudication, the latter will be
subject to the same judgment.l”” Works on the subject contain an abundance
of nuances concerning individual details.

An example of the conclusion by analogy is furnished by the decision accord-
ing to which the father of a deceased man excludes the latter’s siblings from the
succession. The analogy is based on sura 4:176, which excludes the siblings of
the deceased in favour of his sons. The shared reason is that the agnate blood
relationship in the ascending and descending line is stronger than the cognate
blood relationship.17®

The decisions arrived at by applying giyas are at first isolated and, due to
human fallibility in the process of deduction, subordinate to Quran, sunna and
gjima". If universally recognised they may, however, be upgraded to ijma“17®

174 Cf. Fyzee, Shi1 Legal Traditions, in Khadduri/Liebesny, Law I, 122 and ff.; Kamali, Princi-
ples, 221.

175 Example used by Prof. Ibrahim Salqini in the lecture Usi/ al-figh at the Law Department
of the University of Damascus during the academic year 1984/85.

176  Sura 5:90; sura 38:28; sura 86:78f.

177  Cf. Khallaf, Masadir, 50.

178 Islamic inheritance law modifies the strictly agnate inheritance law previously in force; cf.
Spies/Pritsch, Klassisches islamisches Recht, 220, 230ff.

179 Cf. al-Ghazali, Al-mustasfa, vol. 2, 293; Ibn Qudama, Rawdat al-nazir, vol. 3, 847; Milliot,
Introduction, 144.
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6 ‘Considering (Something) to be Better’ (istihsan)

The Hanafite school frequently employs the institution of istiksan (‘consider-
ing (something) to be better’, preferring).!8° This is used to prevent legal con-
sequences which would have to ensue if other sources of law were applied.
Advocates of istihsan find support for its significance in sura 39:18 and 55, in
a— contested — prophetic tradition!®! and in further sources. Thus forward pur-
chase (salam)!82 and contracts for work and materials!'®3 are permitted as an
exception — contrary to Shafiite opinion — and contrary to the rule according
to which the object of purchase must be fixed at the time of contract (cf. also
below 4.4.b).

The most frequent case in which it is applied is istihsan against giyas. Al-
Sarakhsi!84 has examples: The starting point is the prohibition of unauthorised
settlement of succession (beyond permissible bequests amounting to no more
than a third of the estate). Qiyas would thus also entail the prohibition of the
dying man’s acknowledging a debt. Istiisan on the other hand demands the
effectiveness of such acknowledgements up to the freely disposable third of
the estate. This really only states the basis of the analogy and confirms that as
far as the free third is concerned, there is no infringement of the provisions of
inheritance law at all. This is precisely the target for criticism of the institution
of istihsan: it has no place, for either the conclusion by analogy is incorrect or
the regulation has no basis in the sharia.!8

In the case of the owner of the property being liable for damage caused by a
collapsing wall, istifsan is applied as well.186 If the wall was not constructed in
the proper fashion, the owner will be liable; if it was built properly, he will not
be liable. In the latter case géiyas prescribes freedom from liability also in the
event that the wall should lean later. Istihsan on the other hand could be used

180 In great detail including modern examples: Kamali, Istihsan.

181 Ma ra’ahu [-muslimina hasanan fa-huwa ‘inda Allahi hasan; in al-Ghazali, Al-mustasfa,
vol. 1, 267 f. with criticism.

182  Thus the prophetic tradition ‘He who negotiates a forward purchase contract must do so
only regarding items fixed as to their weight and size and for a fixed date’ (man aslama
Sfalyuslim fi kaylin ma‘tam ila ajalin ma‘am), al-Bukhari, Sahih, vol. 3, 43f. For a detailed
study cf. Diem, Arabischer Terminkauf, esp. 25 ff.

183 Cf. Mahmassani, Falsafat, 85.

184 Kitab al-mabsut, vol. 18, 186.

185 Ibn Taymiyya, Majma‘at al-rasail, vol. 2, 218; cf. also Ibn Qayyim al-Jawziyya, Ilam, vol. 1,
269; cf. also Mahmassani, Falsafat, 85 f.

186 Kitab al-mabsut, vol. 27, 8.
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to justify liability if the owner was aware of the later change (the wall’s changing
angle). In this case the omission (despite the owner’s presumed ability to take
preventive action within reason) is equated to the original illegal course of
action (poor construction work).

A further example concerns the pledging of one’s ward’s property. There is
agreement that a guardian may not use his ward’s property to pay his own debts;
the question is whether he is entitled to pledge it against his own debt. The
giyas — with Abu Yasuf — would be opposed to this course of action as in the
event of default the property would be used for the guardian’s own ends and
without necessity. Others, like Abai Hanifa and al-Shaybani opposed this by
istihsan: it is undisputed that the guardian may deposit the ward’s property for
safekeeping. In this case the custodian, unlike a pledgee, would not be liable
for the loss of the property. In addition the ward would be granted a title for
compensation against the guardian in case the pledged property should be
used in the event of default.!87

The last example refers to crimes of homicide and bodily injury among
strangers who are guaranteed protection in territories under Islamic rule
(musta’min; cf. also 4.9.d.bb below). According to al-Sarakhsi!®8 a conclusion by
analogy would mean that due to the existing guarantee of protection the per-
petrator would be subject to talion law (gisds), as he would be in any situation
of the kind, as the guarantee of protection supersedes the foreigner’s ordinary
status of having no right to protection under the law.!89 IstiAsan, however — still
according to al-Sarakhsi — would lead to the contrary result, as the guarantee of
protection revokes an enemy foreigner’s (harbr) unprotected status only tem-
porarily. The foreigner might return to enemy territory at any time, thus the
case should not be treated any differently than if the foreigner was killed on
enemy territory.

The other schools reject istiisan on the whole.190 Al-Shafi‘!!9! refers to it in
the same breath as ‘arbitrariness’ (ta‘assuf’).192 The example he adduces shows,
however, that he primarily rejects decisions made by ignorant people: no one
would ask a just scholar with no knowledge of the prices of slaves concerning
the value of an (injured) slave. If this is true of an issue of such comparatively

187  Cf. al-Sarakhsi, Kitab al-mabsat, vol. 21, 102; Aba Zahra, Mawsa‘a, vol. 1, 417; Salqini,
Al-muyassar, 153 f.

188 Kitab al-mabsiit, vol. 26, 133f.

189  Arabic uses the term of ibaha, the general ‘permittedness’ (in this case: of assault).

190 Cf. Wizarat al-awqaf, Al-mawsa‘a, vol. 3, 218.

191 Al-risala, 507; transl. in Khadduri, 305; in detail al-Shafig, Kitab al-umm, vol. 7, 492 ff.

192 Al-risala, 507; transl. in Khadduri, 305.
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small importance, surely it would be even more the case in questions regarding
God’s commands and prohibitions. In another place!®3 al-Shafil emphasises
that in his opinion istiisan beyond a giyas based on the Quran or the sunna is
not permissible.

Despite their hostile attitude towards the institution of istiksan as such, the
other schools do employ instruments of comparable function. Of particular
importance is istislah, to be described below. A modern author employing
traditional arguments!®* can use darura (necessity) as the generic term shared
by both these institutions.

7 Considering the Universal Good (istislah, al-masalih al-mursala)

While Malikites, Shafiites and Hanbalites on the whole reject the istihsan as
an instrument of deducing laws, they accept considering of the universal good
(istislah) as a permissible instrument of finding the law.1%% It is possible to
distinguish three categories in this context.

There can be no doubt that the universal good is part of all the reasons
(rationes) (‘ilal, sg. illa) open to analogy on which the existing legal provisions
are based.196

Conversely, an ‘abrogated benefit’ (maslaha mulghat) may be determined,
if there are valid regulations which contradict this concrete consideration of
benefit.!9” Based on this argument it is not permissible to prohibit polygamy
with the aim of avoiding quarrel and inequality in a desirable manner (‘ben-
efit’). This argument would be in conflict with the permission of polygamy in
sura 4:3 — this being the classical interpretation of this verse. The permission of
polygamy is in turn justified with the desirable increase of offspring, the avoid-
ance ofimmoral actions and provision for war widows.198 This illustrates clearly
that a historical interpretation may arrive at different results (cf. Part 2,1.2, 3.1.h
below).

193 Al-risala, 503f; transl. in Khadduri, 304f;; cf. also al-Shafi, Kitab al-umm, vol. 7, 155f.

194 Muslehuddin, Islamic Jurisprudence, 4. 52 ff.

195 Cf. Mahmassani, Falsafat, 85 ff.; Muslehuddin, Islamic Jurisprudence, 53 ff.; Kamali, Prin-
ciples. 267 {t.

196  Cf. Salqini, Al-muyassar, 86.

197 Cf. Ibn Qudama, Rawdat al-nazir, 5371f.; al-Ghazali, Al-mustasfa, vol. 1, 284f.; Salqini,
Al-muyassar, 159 ff.

198  Cf. Salqini, Al-muyassar, 159 f. with further references.
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The third category, for which there are no textual references (nass), is subject
to controversy. The presumed basis in this case is that the entire legal system
was created for the benefit of people,'®® and only comprehensive consideration
of the universal good (protection of the classic five goods religion, person,
reason, offspring and property?°°) would do this justice. At the same time
istislah would allow the inevitable adaptation to changed circumstances. In
practice it was often employed to refute a theoretically binding conclusion by
analogy. As in the case of istihsan, opponents suspect improper deduction of
laws.

The rule — which offers wide scope for interpretation in specific cases —
according to which certain legal provisions have no validity in an emergency,
is also part of this area.2%! Necessity (darura) is thus accepted as a type of
source of law.202 The Ottoman Mecelle of 1876 codifies it explicitly in Art. 17.
The phrase ‘necessity knows no laws293 is, after all, familiar to us in the West as
well. The much-quoted?%# tradition by the caliph ‘Umar provides an instance:
‘theft’ of foodstuffs is not punished in times of need.2%> Ibn Taymiyya even
states that the consumption of alcohol is permitted to the Muslim Tatars, as
it would not stop them praying but rather stop them murdering, kidnapping
and pillaging,206

Overall, istislah offers a wide basis for the consideration of the ‘weak human
nature’ emphasised frequently by the Quran.207 In addition the question of
maslaha, the universal good, opens the door to the dynamic interpretation of
regulations with reference to the respective time or place. This is particularly
true of those which allow greater scope to the rational cognitive faculty.208

199 Cf. Al-Ghazali, Al-mustasf3, vol. 1, 288; Salqini, Usal al-figh, 148.

200 Cf. only Ibn Khaldin, Mugaddima, 288; al-Shatibi, Al-muwafaqat, vol. 2, 8; Hamidullah,
Administration, 163 ff., 171.

201 Cf. e.g. sura 2173, 185, 239; 5:4; 6:119, 145; 16:115; 22:78; Muslehuddin, Islamic Jurisprudence,
6off.

202 Cf. Muslehuddin, Islamic Jurisprudence, 60 with further references.

203 Cf. the many references for this and other statements with the same gist in K. F. W. Wander
(ed.), Deutsches Sprichworter-Lexikon, vol. 3, 1051 ff. (reprint of the Leipzig 1867 edition),
Stuttgart 1987.

204 Cf. Muslehuddin, Islamic Jurisprudence, 49.

205 Cf. e.g. Ibn Qayyim al-Jawziyya, Ilam, vol. 3, 17f.

206 Cf. Mahmassani, Falsafat, 117; Muslehuddin, Islamic Jurisprudence, 55f.

207 Cf. sura 2:185, 286; 4:28; 7:42; 8:66; 22:78; cf. also sura 5:6.

208 Cf. Opwis, Concept, 62 f.

67



68

86 PART 1, CHAPTER 2

8 The Opinions of (Individual) Prophet’s Companions (madhhab
al-sahabr)

Under certain circumstances the opinions of individual prophet’s companions
are recognised as possessing normative character.2%% There is a high degree of
agreement on the fact that the prophets’ companions’ practice is binding in
matters concerning the afterlife; the same is true of consensus decisions on sec-
ularlegal matters. There is furthermore agreement that opposing statements by
prophet’s companions neutralize one another, as it were — one cannot be used
as a source of law against another.210

There is continuing controversy on the normative character in the case of
statements by a companion which have not been confirmed as a consensus
decision but which were not contradicted at the time by other rules, either.
Supporters of the binding effect (Hanafites, Malikites, some Hanbalites) base
themselves on sura 7:199, on a prophetic tradition?"! and on the sahaba’s prox-
imity to the event of the revelation. Opponents (Shafiites and other sections of
the Hanbalites) point out the fallibility of the prophet’s companions and his-
torical examples to the contrary.?!2

Legal differences emerge, depending on the recognition or rejection of this
source of law, for instance with regard to the position under inheritance law
of a woman who was divorced irrevocably, and thus with legally binding effect
(mutallaga ba’in), by a dying man who then dies during the statutory period
of waiting before she may remarry (%idda). Advocates of a legal obligation
refer to a statement by the caliph and prophet’s companion ‘Uthman, who
supported the claim to inherit. Opponents base their argument on the gen-
eral discontinuation of the claim to inherit once the divorce has been made
final 213

209 Cf. e.g. Kamali, Principles, 235ff. With prudent differentiation: al-Shafiq, Al-risala, 295f.,

with the comment that there were hardly any cases where the statements of individual
prophet’s companions remained without contradiction.

210 Cf. al-Ghazali, Al-mustasfa, vol. 1, 203 ff;; Salqini, Al-muyassar, 171.

211 ‘My companions are like the stars; you will be rightly guided whichever one you follow’
(ashabi ka-l-nujum bi-ayyihim igtadaytum ihtadaytum); cf. al-Ghazali, Al-mustasfa, vol. 1,
269.

212 Cf. Salgini, Al-muyassar, 172.

213 Cf. al-Zuhayli, Al-figh, vol. 7, 452f. with further references.
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9 Customary Law (‘urf) and Custom (‘ada)

From the point of view of works of sharia theory, customary law (urf) is
accepted as long as it does not contradict the mandatory rules of the sharia.
This is often expressed in such a way that all customary law may be recognised
if it does not prohibit what is permitted and permit what is forbidden.2# Its
validity as a source of law is supported by sura 7:199 and a prophetic tradition.?!5
Some scholars also adduce istislah.?'6 Contemporary scholars of the Indian
Islamic Figh Academy even give common custom (‘urf-e @aam) precedence
over giyas and allow giyas to be abandoned following a widespread special
custom.2!7

A practical instance of recognised customary law is the specification of
gifts the groom (khatib) gives the bride (makhtuba®®) on the occasion of their
betrothal as presents (hiba) rather than as part of the obligatory dower (mahr).
Another instance is taking possession of purchased goods after being told their
purchase price. This is seen as the consensus necessary in order to conclude
a contract (offer and acceptance; cf. 4.4.d below).2!® Further instances are the
tacit agreement to pay in the respective national currency, goods being free
from faults even without prior agreement, or the tacit agreement to pay the
customary fee (yjrat al-mithl) for commercial services.?20

Customary law could be strengthened by means of putting the relevant
mechanisms of finding the law into written form; the Moroccan ‘amal litera-
ture of the fifteenth to seventeenth centuries is often adduced as an instance.22!
Thus the term ‘amal also occurs as a synonym for (local) customary law, espe-
cially with the connotation of actually applied law.222 The fact that Islam

214 Layuhrim al-halal wa la yuhill al-haram; cf. Salqini, Al-muyassar, 165; Kamali, Principles,
283ff,; on its extensive social acceptance as something ‘Islamic’ see Rosen, The Justice,
85 ff.

215 Ma ra'ahu l-muslimana hasanan fa-huwa ‘inda Allahi hasan; in al-Ghazali, Al-mustasfa,
vol. 1, 267 f. with criticism.

216 Salqini, Usal al-figh, 152.

217 Islamic Figh Academy (India), Juristic Decisions (2009), 33 para. 4.15.

218 The linguistic forms — ‘groom’ as the active participle of the verb, ‘bride’ as the passive
one — indicate the ideas of who plays which part in preparing the way for a marriage.

219 Cf. al-Zuhayli, Al-figh, vol. 4, 99f. and also Art. 175 of the Ottoman Mecelle.

220 Cf. Ibn Qayyim al-Jawziyya, Ilam, vol. 3, 3.

221  Concerning the controversy over the interpretation of the texts in question cf. Rosen, The
Justice, 251., 34 ff. with further references.

222 Cf. al-Yahsabi, Tartib al-madarik, vol. 1, 19ff,, 22 ff. and already the discussion in Malik ibn
Anas and Sahnan’s works (references in Ch. Miiller, Sitte, 34 n. 57).
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generally recognised customary law is likely to have been a decisive factor in its
expansion.223 To this day we find ways oflife in many parts of the Islamic world,
which have closer ties to pre-Islamic customs or specific local practices than to
the detailed doctrines of Islamic law. This may be the reason why there is only
little information on customary law to be found in classical as well as modern
juristic literature. Another explanation might be that it is hardly possible to
generalise local customary law, which is consequently of little interest as a
genre within a discussion on fundamental principles of the law. In general,
customary law seems to be most widespread in societies based on strong
tribal or extended family structures in weak states. It was observed that stable
conflict resolution supported by the whole collective involved often trumps the
enforcement of individual rights in case of conflict.22+

A widespread distrust of this source of law is, however, also discernible, as
it has led and still leads to a significant restriction of sharia norms in many
places; frequently, although not always,?25 to the disadvantage of women.?26
The Libyan law on the protection of women'’s right to inherit of 1959 (Law no. 6
of1959) is representative: more than a millennium after the Islamisation of the
country it was enacted to ensure that the provisions of Islamic law in favour of
women’s right to inherit were not undermined by local customary law to their
disadvantage.??” It is reported of the Bedouins of the Arabian peninsula that
during the first half of the twentieth century daughters had no part in their
father’s estate if there were brothers.228 The author’s research among Muslims
in India has found that there, too, women are frequently denied their share

223 Cf. e.g. M. Ismail, Les normes, 27, 52 ff.

224 Information given by Yemeni participants of a conference on German-Yemeni scientific
cooperation in Berlin on 17 December 2013. For the judiciary in Yemen in the last century
cf. Messick, The Shari‘a Judiciary, 149, 153 ff.

225 Concerning the Malay customary law, now adopted into Islamic legislation, according
to which a wife has a claim to a share in property acquired by the husband during the
marriage (Harta spencarian) cf. Nik Noriani, Nik Badli Shah, Marriage, 2001, 124 ff. with
further references.

226 For examples from India cf. Part 3, 2.2.6 below; regarding Egypt in the first half of the
twentieth century see Shaham, Family, 224 ff. and passim. There is also a multitude of
relevant instances in An-Na‘im (ed.), Islamic Family Law in a Changing World, 2002.

227 Reference in Mahmood, Statute of Personal Law, 150; 30. Cf. Hess, Beduinen, 137. For the
competing application of sharia and customary law in Libya cf. Layish, Shari‘a and Custom
in Libyan Tribal Society, 2005; for the Bedouins of the Judean desert cf. Layish, Legal
Documents, 2011.

228 Cf. Hess, Beduinen, 137.
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of an inheritance.?2® With regard to the tribal regions of Pakistan (North West
Frontier Province) the Pakistani jurist Shaheen Sardar Ali describes women'’s
position as follows: ‘Women, in customary law, are legal non-entities at worst;
at best they are perpetual legal minors under the guardianship of a male
relative’.230

Even in the heartland of the Islamic world legal customs survive to the
present which are in clear opposition to scholars’ jurisprudence.?3! Among
these is the widespread practice of so-called ‘honour killings, which on the
whole cannot be legitimised by the provisions of Islamic law (cf. Part 2, 3.4.c
below).232

Overall recognition of customary law as a source of law and the multitude
of opinions on almost every point of law allows a wide scope of application.
In large areas of the Islamic world Islamic law as we find it in the works of
legal scholars is practised only in part or not at all. Consequently there will
be many cases in which a study of expert opinions and documents will yield
more information on everyday legal practice than the frequently stereotypical,
repetitive remarks in textbooks.

It is important to distinguish between the institution of customary law and
the consideration of local or social traditional forms of action and thought as
evidence of the existence of certain preconditions for legal relations. This is
frequently described by the term @da (custom, tradition). Despite the vague
terminology it is possible to say that the legal system will not accept every ada
as customary law and that, unlike customary law, it has to be substantiated

229 Thus e.g. Dr Zafarul-Islam Khan, editor-in-chief and publisher of the Milli Gazette, in a
conversation with the author on 10 May 2006 in New Delhi; he added that officially this
is denied, but it is indeed a fact (similarly Prof. Imtiaz Ahmad in conversation on 10 May
2006 in New Delhi, Asghar Ali Engineer during a conversation in Mumbai on 14 June 2006
and Yusuf Hatim Muchhala, Member of the executive committee of the AIMPLB during
a conversation in Mumbai on 15 June 2006 ); the women frequently do not insist on their
rights in order to preserve family peace.

230  Ali, Gender and Human Rights, 175.

231  Cf. Gréf, Rechtswesen, e.g. 42ff.: execution of a thief by pushing him off a cliff, homicide
upon breach of marriage norms: Moors, Women, Property and Islam, 48ff.; Ebert, Das
Erbrecht, esp. 129f.

232 Cf. Wehler-Schock’s in-depth study, Ehrenmorde, 411f,, 59 and passim; cf. also Welchman,
Honour, 139ff,, 147ff, which includes a section on the debate surrounding a husband
killing his wife or her partner caught ‘in the act’; Eisner, M./Ghuneim, L., Honor killing
attitudes, 405 ff.
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in every case.233 However, the terms ‘urf and ada frequently follow one another
indiscriminately.234

Every legal practitioner will have to consider these customs, even ifhe means
to apply the provisions of Islamic law. Lawrence Rosen, who studied Moroccan
court hearings extensively, reports a quarrel between a wife, who had since
returned to her family of origin, and her husband, who wanted to force her
to return to him. The wife produced 50, later 12 witnesses related to her from
her home town, who testified to the (effective) one-sided divorce pronounced
by the husband. The husband for his part brought 12 witnesses from the place
where the marital home was situated, who testified that the marriage had
been contracted in a legally effective fashion and not been dissolved. The
court decided against the wife, on the grounds that the witnesses produced
by the husband were more credible as they were living closer to the place
of (possible) events and consequently would have known of a divorce having
taken place. Furthermore the husband’s readiness to take the judicial road in
order to continue the marriage spoke against a wish for divorce on his part
(of course, he might just have changed his mind). After all, the wife did not
accuse him of ill-treatment, and consequently it seemed as if her family were
trying to disrupt the marriage for some reason.235 This example illustrates the
interaction between the application of the law and the interpretation of facts
derived from observations related to social types, which do of course document
a clear preconception of gender roles (cf. 4.2 below). This might be said to be
one of the most interesting subjects for study; but it would require excellent
command of the language and willingness to undertake painstaking field work.
It is possible that certain collections of fatwas might serve to illuminate the
darkness further.

It is not possible to go into the fact that a considerable proportion of ancient
Arab customary law was incorporated into the development of classical Islamic
law. According to Samil Bali¢236 this portion of the sharia’s inheritance is so
great that Oriental customary law might be called the fifth source of figh
(besides Quran, sunna, jma‘ and giyas). In this, he is aiming at the necessity
of reinterpretation (more on which in Part 2, 1.2 below).

233 Cf. Ch. Miiller’s erudite paper, Sitte, Brauch und Gewohnheitsrecht im malikitischen figh,
1711

234 Cf. Grif/Falaturi, Brauch/Sitte und Recht, 29, 32ff.

235 Rosen, The Justice, 9f.

236  Bali¢, Islam fiir Europa, 85.
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10 ‘Blocking the Means’ (sadd al-dhara’t’)

Literally translated sadd al-dhara’™ means ‘blocking the means), the access,
meaning that everything which might lead to something prohibited is itself
prohibited.?3” This provides a corrective on the content level for formalistic
views of the law which tolerate de facto avoidance of the law as long as external
forms are kept up. The provision is based on suras 2:104, 6:108f. and 20:43f. as
well as prophetic traditions and decisions by prophet’s companions. Its scope
of application differs clearly between schools. Malikites and Hanbalites, who
overall focus more strongly on the forum internum (niya, intention), allow it a
wider application.?3® Hanafites and Shafiites, on the other hand, restrict the
rule to cases where the intention appears to be in all probability to avoid a
prohibition in the abstract as well as the concrete view.239

The gift from a debtor to a creditor provides an example, as it might be an
infringement of the classical interpretation of the prohibition of charging inter-
est, or the prohibition on this basis of giving gifts to officials, in order to prevent
corruption.?4® Further examples may be found in regulations concerning prej-
udice (e.g. excluding a judge from decisions concerning his wife or children;
ignoring a spouse’s testimony in favour of the other spouse because of the for-
mer’s — possible — advantages under inheritance law).2*! Present-day Syrian
legislature has employed sadd al-dhara’t as grounds for legal restrictions of
polygamy:242 The command in sura 4:129 to treat several wives equally has tra-
ditionally been seen as ‘only’ a moral command. Now it is used as the starting
point for regulations to prevent that unequal treatment should occur. Con-
sequently polygamy, which was traditionally unrestricted, is interpreted as a
means that might lead to prohibited actions, thus significantly enhancing the
status of the command in sura 4:129.

At this point it seems that a look at present-day Europe would be appropri-
ate. According to the author’s information, among Muslims focused on scrip-
ture the application of the Islamic doctrine of norms appears to decide e.g. the
question of whether Muslims might be permitted from a religious point of view
to attend functions during which alcohol is consumed. Those who deny this

237  Cf. Ibn Qayyim al-Jawziyya, Ilam, vol. 3, 1081f., esp. 109; Kamali, Principles, 310ff.

238 E.g. Ibn Taymiyya, Majmu‘at al-fatawa, vol. 23, 214f,, is very discriminating; unlike the
Malikite opinion, he would not apply this rule in case of need (hdja).

239 Cf. Salqini, Al-muyassar, 172f,; al-Raysuni, Imam al-Shatibi’s Theory, 56 f.

240 al-Raysuni, Imam al-Shatibi’s Theory, 58f.

241 Cf. Salqini, Al-muyassar, 185f.

242 Cf. Coulson, A History, 208f.
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ultimately refer to the rule of sadd al-dhara’: one should not put oneself into
the way of temptation at all. Others argue that such a rule might be justified
in a society where Muslims are in the majority, but that circumstances are dif-
ferent in an environment where temperate consumption of alcohol on certain
occasions is a social, or at least an accepted, custom. One might exclude one-
self from important conversations and social events; this is outweighed by the
benefit (cf. the argument of maslaha in 7 above) of (abstinent) participation.

11 ‘Continuance’ (istishab) and ‘Norms of Those before Us’ (shar‘man
qablana)

Another instrument of reasoning is the so-called istishab, literally ‘adhering (to
sth.).243 This includes the presumption according to which a legal position
will continue to exist once it has been established and no definite change
has occurred. In the absence of this presumption — e.g. of the continuance of
acquired possessions — structured legal relations would simply be impossible.
The rule is based on sura 4:29; 6:145 and 17:15 as well as prophetic traditions and
consensus.2+#

One example is the continuance of a marriage if there are doubts regarding
the divorce.2*5 The principle of ibaha asliyya mentioned above (1.) — the basic
freedom from obligations - is also justified in this way.246

Beyond the Shafiite school, istishab, however, only has limited scope. The
presumption of continuance should be effective only with regard to existing
legal positions, thus preserving the law, but not beyond. Examples of its appli-
cation may be found in al-Sarakhs1’s works, e.g.247 in the case of the right of
inheritance of a missing person (mafgid) who is neither known to be alive
or dead. His property is not distributed, as the continuance of the status quo
is presumed (i.e. that he is still living).24® This simply takes into account the
necessity of not burdening later legal processes with insecurity and insoluble
difficulties in case of reversal. If the presumption of continuance were valid
without restriction, the missing person would in turn have a right to inherit.

243 Cf. e.g. Kamali, Principles, 297 ff.

244 Cf. Salqini, Usal al-figh, 175.

245 Cf.ibid.

246 Cf. Kamali, Freedom, Equality and Justice, 56.

247 Kitab al-mabsit, vol. 30, 54.

248 In this case judicial administration of the estate is established. The estate is used to e.g.
settle maintenance claims; cf. al-Marghinani, Al-hidaya, vol. 1, 423.
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Some scholars are of this opinion, which means that for them istishab can be a
factor in finding the law. The Hanafites reject this as being pure fiction.249

If Islam’s sources of law do not contain a definitive rule, the principle of
continued application of traditional regulation, from the Torah (tawrat) and
the Bible (injil), applies. After all, Islam sees itself as the correction of misguided
developments in the book religions Judaism and Christianity and as their ‘true’
continuation.

In the opinion of many the corpus of legal rules found in the holy scriptures
of Judaism and Christianity is shar man qablana (‘rules of those who came
before us’), as long as it was not abrogated later.25° This opinion is based on
suras 6:90; 16:123 and 1413, as well as prophetic traditions and the oneness
of divine law. Sura 10:94 commands clearly that the ‘people of the book’ (in
particular Jews and Christians) must be consulted in case of doubt, including
in the context of the so-called isra’iliyyat, narratives from Biblical tradition.25!
Indeed, the Hanafite Abu Yasuf goes so far as to describe the pre-Islamic sunna
that was not abrogated by Islam as unalterable even in extreme cases. This
meets with contradiction from Malikites and Shafiites who maintain that not
even Islamic law is unalterable in extreme cases.?52 The opponents of shar‘man
gablana refer to sura 4:48 and other traditions.?53

The practical significance of shar man qablana is comparatively small. It
is relevant e.g. with regard to the owner’s liability if freely grazing livestock
causes crop damage. Opponents of shar‘man gablana rule out the liability with
reference to a prophetic tradition, while the supporters refer to David’s and
Solomon’s decision, described in sura 21:78, according to which liability exists
in the case of damage caused overnight.254

All in all we can see clearly that there has been a gradual development of
a self-referential system of sources of law and instruments of finding the law,
within which the Quran and the sunna (nass) are the most prominent. The
other institutes are more or less controversial and consequently comparatively
easy to re-interpret. During the classical period, the widely followed doctrine
of taqlid (1., 4. above) precluded this. After all, the potential of adapting to the
requirements of the times is also inherent in classical Islamic law.

249 Cf. Salgini, Al-muyassar, 190, 192.

250 Cf. Salqini, Usal al-figh, 160ff.

251 Bobzin, Der Koran, 112 f.

252  Cf. al-Baladhuri, Futih, 448; Schacht, Elements, g, 10f.

253  Cf. Hamidullah, Sources, 205, 210f,; Sanhoury, La responsabilité, 1, 181.
254  Cf. Salqini, Al-muyassar, 179 f. with further references.
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CHAPTER 3

Judgments and Opinions

Judicial proceedings were concluded by a verdict on a regular basis. Ashasbeen
mentioned before, there were no stages of appeal.

Expert legal opinions (Ar. fatawa or fatawi, sg. fatwa)! were delivered in
response to concrete inquiries. They are by no means among the sources of
the law, they are not legally binding but effective only through the expert’s
(al-muftt) authority. It is true that muftis were often part of the resolution of
lawsuits.? The expert was not required to have been formally trained, but much
was written on the subject of his qualifications. In keeping with their high
rank, one classical text calls them ‘the prophet’s representatives’? In addition
al-Shatibi remarks on the orientation required when delivering opinions: that
a medium course (wasatiyya) between indulgence (tarakhkhus) and excessive
severity (tashaddud) must be chosen, as indeed all of the sharia is characterised
by moderation (the search for the middle course).*

Expert opinions were an important aid in finding the law, especially since
they mainly dealt with very concrete issues. Characteristically, the great medie-
val jurist al-Nawawl names as one prerequisite for someone to be able to deliver
legal opinions as a mulfti that he must know the habits and situation of the peo-
ple inquiring and be familiar with them, their way of speaking and their point
of view.5 This illustrates clearly that the results were also dependent on these
factors to a significant degree.

Only few expert opinions survive from the time of origin of the Islamic
law until modern times.® During the late classical period, important collec-
tions of opinions of great practical value were composed.” Worth mentioning
are the Fatawa Hindiyya or Alamgiriyya collated by a commission under the
Mughal emperor Aurangzeb Alamgir in the seventeenth century, which fol-

1 Cf. Benzing, Rechtsgutachten, 4 ff.; Masud/Messick/Powers, Mulftis, Fatwas, and Islamic Legal
Interpretation, 4ff. with further references.

Regarding the Maghreb under the Marinid dynasty cf. Powers, Law, 229 ff.

Al-mufit qa”m magam al-nabi, al-Shatibi, Al-muwafaqat, vol. 4, 148.

Op. cit. 158f.

Imam Nawawi, Adab al-Fatwa, 31.

Cf. Diem, Ein arabisches Rechtsgutachten, 7 ff. with further references.

Cf. Masud/Messick/Powers, Mutftis, 10 ff. with further references.
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low al-Marghinani’s standard work Al-hidaya.® There are also the Ottoman
registers and collections of the seyh iil-Islam’s fatwas® as well as the volu-
minous collection of individual scholars’ fatwas such as e.g. the Hanbalite
Ibn Taymiyya’s 37 volumes,!° the Malikite al-Burzuli’s (d. 841/1438) seven vol-
umes!! and the Malikite al-Wansharist’s (d. 914/1508) thirteen-volume collec-
tion!2.

Among the Sunnis the system of expert legal opinions would later be insti-
tutionalised in such a way that a chief expert (mufti) was appointed for a
particular area, such as e.g. the geyh iil-Islam in Istanbul.!® Some countries
continue this custom to the present day. It is not, however, uncontroversial,
as it links finding the law closely to the exercise of political power.!* The pos-
sible practical effectiveness of fatwas may be illustrated by an example from
nineteenth-century Iran'®: the Iranian Shah had assigned the monopoly of mar-
keting the Iranian tobacco production to a British company at the expense
of the native wholesale trade and banking system. The result were protests
by merchants and clerics together, followed by a fatwa, allegedly issued by
the highest Shi‘ite authority at the time, Marja“e taqlid Shirazi, judging the
consumption of tobacco to be hostile to the occulted imam. This resulted in
pipes being removed from coffee houses and all of Iran giving up smoking.
Once the now worthless monopoly had been rescinded, a further fatwa by the
same scholar immediately appeared, declaring smoking tobacco to be permis-
sible.

In the present day, the culture of expert legal opinions is spreading all over
the world. Originating in Saudi-Arabia in particular we see serious initiatives
aimed at influencing Muslims all over the world following the Wahhabi ideol-
ogy. To further this cause fatwa texts are translated into English and circulated

Cf. Guenther, Hanafi Figh, 209 ff.
Cf. Kriiger, Fetwa und Siyar, 72 ff. with further references.

10  Majma‘at al-fatawa, al-Mansara 1419/1998.

11 Fatawa, Beirut edition 2002.

12 Ahmad ibn Yahya al-Wansharisi, Al-mi‘ar, Beirut edition 1401-1403/1981-1983; for his biog-
raphy and work cf. Powers, Ahmad al-Wansharisi, 375 ff.

13 Cf. Gerber, State, 791f.; Repp, The Miifti of Istanbul, 1986.

14 Cf. e.g. the state-run assessment of the peace treaties with Israel; see Hadler, Modernes
politisches Ifta, 101 ff. More detailed in Hadler’s M thesis (Erlangen), Religi6se Legitima-
tion staatlichen Handelns — Agyptische Fatawa zu den (Friedens-)Vertrigen der Jahre 1956
und 1979 (unpublished). Concerning Syria cf. Bottcher’s study, Syrische Religionspolitik
unter Asad, esp. 45 ff., 149 ff., which covers a wealth of facts.

15  In Halm, Der schiitische Islam, 139f.
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at clearly highly subsidised prices; in some cases even free of charge.!® Online
fatwa portals as well as television programmes on the subject are constantly
gaining in importance.'”

16 Cf. Rohe, Islamismus und Schari‘a, esp. 146 ff. with further references.
17  On Yusuf al-QaradawT’s impact cf. Albrecht, Islamisches Minderheitenrecht, esp. 49ff.
with further references.



CHAPTER 4

Overview of the Areas Governed
by Classical Islamic Law

1 Introduction: Theory and Practice

Only very few texts survive from the time when Islamic law was first developed,
which are not usually structured into an ordered canon. The first great works of
the late second/eighth and third/ninth century prepared the ground for a body
of juristic literature that would gradually become more firmly structured as to
its form and contents. Christian Wichard! writes that the law became more ‘sys-
tematic), ‘Islamic’, and also more formal during this time. From the fourth/tenth
century onwards in particular — which may thus be seen as the beginning of the
‘classical’ time of Islamic law — the juristic literature composed was standard-
ised to a great extent and unified as to its basic points of view. During this time
the jurists were striving to provide information on all imaginable points of law,
and as exhaustively as possible. The majority of texts from the earlier time were
taken into account — much survived indirectly in this way — had commentaries
and supercommentaries added to them, or collated in simplified shorter ver-
sions.2 On the whole we can discern a tendency of using the recently developed
instruments of legal theory to ‘retrospectively rationalise’ the results arrived at
in a more pragmatic fashion during the early time. A further characteristic is
the ramification into, in part, very subtle issues.

From the classical period onwards legal texts have usually been very compre-
hensive and follow an essentially fixed subject structure. This is characterised
by the division into a first part dealing with ritual provisions (the so-called
‘badat) and a second one dealing with points of law (mu‘@malat). To provide
an example, there is an appendix detailing the structure of the main, juristic
section of the great Hanafite scholar al-SarakhsT’s (d. 483/1090) major work,
the Kitab al-mabsut fi [-fura‘. This work is a detailed commentary on Muham-
mad ibn Muhammad al-Marwazi al-Hakim’s (d. 334/945) Kitab al-kaft, which
in turn was based on Shaybant’s (d. 334/945) Kitab al-asl. The work is divided

1 Wichard, Zwischen Markt und Moschee, 51f,, 55.
2 Cf. the critical references from works of Muslim legal history quoted in Krawietz, Hierarchie,

75f.

© KONINKLIJKE BRILL NV, LEIDEN, 2015 DOI: 10.1163/9789004281806_007



77

98 PART 1, CHAPTER 4

in thirty sections and comprises a total of 3149 printed pages in the edition
referred to here.? To this day it ranks among the most frequently quoted works
of juristic literature and is called a ‘masterpiece’# The chapter headings do not
always agree with the subsequent subject matter, as these often contain general
remarks. Thus the chapter on the right to withdraw from a contract on water
rights® states that the right to withdraw will lapse if the purchaser makes use of
the water rights during the period of withdrawal; i.e. the chapter discusses the
universal principle of the irrelevance of one’s own contrary action (protestatio
facto contraria).

The various areas of the law are discussed in greatly differing thorough-
ness in the classical legal texts. This may well be due to the respective sources:
personal status, family and inheritance laws are regulated comparatively thor-
oughly by high-ranking legal sources; consequently they are discussed exten-
sively and in great detail. These are precisely the areas regarding which jurists
found and still find practical professional employment. In other areas of the
law, such as constitutional law and administrative law, there were only a few
and comparatively vague sources. These areas were discussed only briefly, and
many important legal works contain hardly any information on them. The few
texts which are relevant are of mainly theoretical character, showing an adap-
tation to the actual political situation in later times (see 8. below).

In the eyes of older research, classical Islamic law as it was evolved in the
transmitted texts was on the whole a construct largely lacking practical rele-
vance. More recent studies have shown, however, that Islamic law dominated
legal practice to a much greater extent than previously assumed. Personal sta-
tus law and inheritance law are the areas in which theory and practice corre-
sponded most closely, and still do, unless opposed by — very widely occurring —
local and regional customs (cf. 2.9 above on customary law).

Still, it seems that on the field of commercial law, which was comparatively
flexible, there were also attempts at implementing the arguments found in
legal texts. There is evidence of this in accounts of court practice in Cordoba
during the fifth/eleventh century. Studies of fatwas in Mamluk Egypt, using

3 The page numbers of books and the number of chapters disagree because the first pages of a
book are often not identified as a separate chapter.

4 Cf. only Mallat, Islam and Public Law (‘ranks among the master legal books of mankind’),
viewed on 28 August 2014 on http://www.soas.ac.uk/cimel/materials/public.html.

5 Vol. 24,195f.

6 Cf. Ch. Miiller’s excellent study, Gerichtspraxis, e.g. 221f. (concerning endowments), 249ff.,
262ff, 275f; summary 388 ff.
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the example of the contract for work and materials (istisna$ cf. 4.b below),”
also show that people would indeed consult the relevant opinions of the law
schools on the respective subject. However, this instance also illustrates how
differences of opinion might be employed to assert concrete interests. Thus the
question of who would be liable for raw materials paid for by the customer of
the contractor which were (said to have been) lost by the latter was answered
differently in fatwas by Shafi‘ites — who rejected this type of contract — from
those by members of other schools.

Depending on which scholar one asked, the results might thus be more
agreeable, or less. It is still largely unclear who would have been able to decide
in case of dispute which of several possible instances of arbitration could
have been appealed to, and whether the opposing party would in such a case
have been forced to agree to this decision. The problem becomes particularly
relevant in cases where different schools’ known opinions diverged, and where
consequently results could be calculated depending on the choice of forum.
Flexibility — at the expense of the stability of the law — was possible because no
Muslim had to commit himself in a legally binding fashion to any one school.

We find a spectacular case of this kind in nineteenth-century India: a
Shafi‘ite father had demanded that his daughter’s — who was of age — first mar-
riage be annulled as it had been contracted without his consent. According to
Shafi‘ite marriage law the complaint should have been upheld, but the court
dismissed it as the daughter claimed to have entered into the marriage as a
Hanafite, and according to Hanafite law she did not require the consent. A
simple declaration was deemed sufficient in order to change one’s affiliation
with one particular school (regarding the selection of school opinions through
the so-called takhayyur cf. Part 2, 2.4.a below).® For more examples from the
author’s research into the subject in India cf. Part 3, 2.2.c.bb below); on a case
of ‘exchange of judges’ with a similar result, cf. 2.b.gg below.

It has also not been clarified sufficiently whether e.g. the plaintiff could
choose the forum he found most agreeable, or whether the defendant was able
to claim any, and which, legal protection. According to Fyzee,® the decision
would have been taken depending on the affiliation of the defendant. Accord-
ing to a legal manual of the eighth/fourteenth century, the place of trial should
normally be at the defendant’s place of residence, unless a particular judiciary,

7 Haram, Use and Abuse, 72 ff.

8 Verdict of Bombay High Court in the case Muhammad Ibrahim v. Ghulam Ahmad (1864) 1
Bom HCR 236, quoted in Fyzee, Outlines, 78f,, 130, 210, and in Mulla, Mohammedan Law, 119
and 200.

9 Outlines, 79f.
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such as the military, was involved.!° This would correspond to the principle,
already found in Roman law, that ‘actor sequitur forum rei’!! The author’s own
enquiries on the subject among Indian judges have yielded mixed results; some
allow e.g. the husband (as an involved party!) to decide this matter in the case
of family quarrels.

In some areas, finally, it can be shown that the practice of entirely ignoring
transmitted opinions was widespread among legal scholars, e.g. in tax law (see
10 below).

All of which leads us to the sobering conclusion that, with the exception
of very selective studies,'? the current state of research does not allow us to
conclude which of the different legal rules were applied in practice during
the time before the laws in question were codified and the courts organised
formally.

2 Personal Status, Marriage and Family Law

a Introduction: Basics

Personal status, marriage and family laws also show divergences between the
opinions of different law schools; in some details even within one and the same
school. In the following we shall list the characteristic rules and interpretations;
however, these cannot be representative of the legal situation at all times and
in every place. Consequently separate studies are always necessary which,
however, we are unable to undertake, not least because they would exceed the
space available in this book.

Conferring rights and duties with complete effect presupposes majority,
including sufficient soundness of mind in the subject. Only then can someone
become mukallaf, the full bearer of rights and duties.!® In the classical view
majority is defined either in concrete terms as the onset of puberty (buligh),**
where the generally presumed minimum age is between nine and twelve years

10  Najm al-Din al-Tarsasi (Hanafite chief justice of Damascus, d. 758/1356 or 760/1358), Kitab
al-i'lam, edited in part and published by Guellil, Damaszener Akten, 339.

11 Kaser/Kniitel, Romisches Privatrecht, para. 82 Rn. 2.

12 Cf. e.g. Gabriela Guellil's commendable studies, Damaszener Akten, and Ch. Miiller’s
Gerichtspraxis im Stadtstaat Cordoba, Leiden etc., 1999.

13 Cf Wizarat al-awqaf, Al-mawsa‘a, vol. 8, 194 ff. Legal and religious duties have generally
been recorded.

14  For details see Wizarat al-awqaf, Al-mawsa‘a, vol. 8, esp. 188 f.
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for boys,'5 and nine years for girls,'6 and as attaining the maturity of mind of an
adult (rushd?), although the terminology is not entirely consistent.!® Majority
may also be attained by defining a particular age (buliigh bi-l-sinn) at which
puberty is assumed irrefutably to have occurred (usually 15 lunar years).! In
order to contract one’s own marriage legal capacity is also a requirement;
people with mental disabilities may be married under certain circumstances.
The different schools follow different sets of rules in all these matters. In the
classical Shi‘ite view, a girl is considered of marriageable age at nine years, a boy
at twelve.2? Below this age, the guardian (al-walr) — this is usually the father —
must represent them.

Detailed regulations and sometimes rather too detailed interpretations may
be found in family law and inheritance law. The Quran itself does contain a con-
siderable number of norms, for instance regarding marriage law,?! guardian-
ship?? and succession.?3 The works of early legal scholars also discuss these
subjects in some breadth.24

The legal position of women was — at least in the eyes of Islamic tradition —
improved significantly in some major areas by Islamic norms.?5 Thus the Quran
prohibits ‘bequeathing’ women after their husband’s death, which appears to
have been possible before.26 It also seems that new-born girls were often killed

15  Wizarat al-awqaf, Al-mawsa‘a, vol. 8, 192f.: on completion of nine lunar years in the
Malikite and Shafi‘ite view, ten years according to the Hanbalites and twelve according
to the Hanafites.

16 Wizarat al-awqaf, Al-mawsi‘a, vol. 8, 193.

17 Cf. Wizarat al-awqaf, Al-mawsi‘a, vol. 22, 212ff.

18  The statement in Wizarat al-awqaf, Al-mawst‘a, vol. 8, 188 is incisive: everyone who is
rashid is also baligh, but not everyone who is baligh is also rashid.

19  Wizarat al-awqaf, Al-mawsa‘a, vol. 8, 192 with further references; according to other views
also 16, 17, 18 or 19 years (ibid.); cf. also al-Marghinani, Al-hidaya, vol. 2, 281.

20 Cf. Al-‘Allamat al-Hilli, Mukhtalaf al-shi‘a, vol. 7, 64 f.; al-Qadi al-Nu‘man, Da@im al-Islam,
vol. 1, 214.

21 E.g sura=2:2261f; 4:3f, 221f, 341, 127f; 5:5; 33:50, 60:10.

22 E.g sura4:2andsf.

23 E.g. sura 4 ff,, 33,176; 2180, 240f.

24  Cf. Motzki’s research (Anfinge, 681f.) into early Meccan jurisprudence.

25 The sources are scant; cf. Linant de Bellefonds, Traité, vol. 2,17 ff. Present-day authors base
their considerations on reforms on this aspect among others; cf. only Lamchichi, Femmes
et Islam, 83 ff.

26  Cf. sura 419. Regarding pre-Islamic marriage law cf. Smith, Kinship, 104ff. with further
references.
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in pre-Islamic times.2” The Quran ensures a (limited) right to inherit for the
first time, limits polygamy and practices of one-sided divorce by the husband,
and has the bride price paid to the bride herself rather than her father.2® On
the other hand, the classical interpretation as well as the application of the
provisions of family and civil status law are informed by the unequivocally
patriarchal view of the gender roles?® that was also prevalent in Western legal
systems for a long time: the husband and father was responsible on principle
and absolutely for financial support. He was the external representative and
had the final say in all important matters, the reasons given frequently, even
nowadays, for the one-sided right of divorce without grounds (talaq) (to which
only the husband is entitled) being symptomatic of this.

Muslim authors of all persuasions frequently 