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INTRODUCTION

No work on Islamic political theory has adequately
dealt with the problem . . . of the relationship of po-
litical theory to the historical realities.... In the
history of political theory in Islam there is thus a
wide and virtually uncultivated field to which it is
to be hoped some young scholars will ere long devote
themselves. It is a difficult field, for the theorists
must be looked at in their historical context, and the
student must also be aware of the points on which
debate concentrated at any given time. In the course
of such a study more will be learnt about Islam in
general than about its effective political concepts.

-W. Montgomery Watt'

Of all the themes and isms confronting the modern Muslim world,
few, if any, have informed its discourse or its history as much as the
idea of the nation-state.? Even over the efforts of such early pan-
Islamists as Jamal al-Din al-Afghani, Rashid Rida or even less known
figures like Muhammad Husayn Khidr,> who essentially questioned
the ideological propriety of a construct whose realization would in-
evitably divide Muslims along strict geographical lines, the idea of
the nation-state has emerged as a veritable Grundnorm in modern
Muslim political and religious discourse. No longer is the question
seriously raised whether Islam can legitimately countenance such
concepts as territorial boundaries, state sovereignty or even citizen-
ship. Islamists are now generally content with thinking about and
pursuing the means, mechanisms and substantive modifications by
means of which the nation-state can be made Islamic. This trend was

! Islamic Political Thought (Edinburgh: Edinburgh University Press, 1977), 104,

2 See, e.g., the discussion of C. Mallat, The Renewal of Islamic Law: Muhammad Bager
as-Sadr, Najaf and Shi‘i International (Cambridge: Cambridge University Press, 1993),
23ff.

3 Rida was the author of al-Khilafah aw al-imamah al-uzma, which appeared sometime
between 1922 and 1923. Khidr, meanwhile, authored Naqd al-Islam wa usil al-hukm, a
rather acerbic, if at times articulate, response to ‘Ali ‘Abd al-Raziq’s famous al-Islam wa
usil al-hukm, which appeared in 1926 and denied the legal (read religious) necessity of
the caliphate.
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of course consummated by the success of dyat Allah Khumayni’s
Islamic revolution in Iran. For, not only did Khumayni and his revo-
lutionaries prove that Islamization of the nation-state could be achieved,
their success, precarious though it may have been, terminated, once
and for all (or for at least the foreseeable future) the debate over
whether or not such Islamization should be attempted. As a result,
many Muslims have come to see in the establishment of the modern
“Islamic state” what F. Fukuyama has termed in another context the
End of History.*

At bottom, Islamization of the nation-state comes down to render-
ing Islamic law the law of the state. In short, the Islamic state is a
nation-state ruled by Islamic law.’ This proposition, however, simple
and straightforward though it may be, has not proved so easily trans-
latable into reality, even in cases where Islamists have been successful
at seizing power, as obtained, for example, in Iran.’ I am speaking
here not of the practical difficulties involved in attempting to habituate
a population to a new legal order on the heels of a revolution (which
may involve, inter alia, retribution for past misdeeds, redistribution
of allegedly ill-gotten wealth or sniffing out pockets of clandestine
loyalists to the ancien régime). Nor am I speaking of the difficulties
involved in trying to change or modify the substance of Islamic law
in order to render it more suitable to the realities of a radically changed
world. I am speaking, rather, of a particular ideological difficulty that
results from a fundamental conflict between the theory underlying the
nation-state and that of the Islamic legal tradition. In a nation-state,
the state is itself the only true repository of legal authority, the
monopolization of which, by definition, it ever so zealously guards.
Every legislative, interpretive and executive function is carried out by

4 See, e.g., his The End of History and the Last Man (New York and Toronto: The
Free Press and Maxwell Macmillan Canada, 1992). Fukuyama’s thesis was essentially
that the end of the twentieth century has brought the decisive triumph of capitalism and
liberal democracy as economic and political ideals. This constitutes the “end of history,”
in that it marks the end of humanity’s ideological evolution in its search for the optimal
economic and political order. Whereas previous systems and ideologies contained fun-
damental flaws which rendered them temporary modi vivendi, Western liberal democracy
has emerged as the final form of human government, mankind’s long-awaited terminus
ad quem.

5 See, e.g., ELJ. Rosenthal, Islam and the Modern National State (Cambridge: Cam-
bridge University Press, 1965), 89; Mallat, Renewal, 25. We shall ignore for the moment
such contradictions as discriminating among Muslims according to whether or not they
are citizens of a particular ‘Islamic’ polity.

¢ See Mallat, Renewal, 72-107.
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individuals who receive some formal authorization or recognition from
the state. This applies a bit less of course to Civil Law countries where
private legal scholars or jurists have a significantly greater impact on
the substance of the law than they do in the Common Law tradition.
But even here it has been observed that “Unless some jurists are
officially ‘licensed’ to give particularly authoritative opinions, as seems
to have happened in the early Roman Empire, no opinion of an
individual jurist qua jurist can be binding.”” As such, the authority
to determine what is and what is not legally binding remains the
exclusive preserve of the state. Within its territorial boundaries, there
can exist no other authority to which citizens can turn for legal
interpretations that endow them with actionable rights or relieve them
of otherwise binding legal obligations. In short, the ability to restrict
legal authority in this fashion is part and parcel of the very meaning
of state sovereignty.

By contrast, legal authority, or the ability to declare what is and
what is not law, is not, in the tradition of classical Islamic law, the
exclusive preserve of the state. It is acquired, rather, in the first instance,
informally by way of reputation (or formally, according to Shi‘ite
tradition, by designation) and then via grants of authorization from
individual teacher to student. This process of acquiring and passing
on legal authority takes place totally outside the apparatus of the state.
In the words of Professor George Makdisi: “Ni le calife, ne le sultan,
ni leurs viziers, ni personne d’autre ne pouvait conferer cette. ..
[autorité], ou obliger le professeur de droit a la conferer”.® As such,
even where the state conferred upon certain individuals the title and
authority of judge, for example, this could not obliterate (nor in theory
diminish) the authority of those jurists who remained outside of
government. The idea, thus, of state sovereignty entailing the exclu-
sive right to determine what is and what is not law, or even what
is and what is not an acceptable legal interpretation, is at best, in the
context of classical Islam, a very violent one.

The case of the Islamic Republic of Iran is particularly instructive
in highlighting the hidden depth and tenaciousness of this conflict.
The modern Shi‘ite tradition consists essentially of one school of law,

7 A. Watson, The Making of the Civil Law (Cambridge, Mass: Harvard University Press,
1981), 173.

8 “La Corporation a 1’époque classique de 1'Islam,” The Islamic World, From Classical
to Modern Times; Essays in Honor of Bernard Lewis ed. E. Bosworth et al. (Princeton:
The Darwin Press, 1989), 206.
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the Ja‘fari school. This renders Iran far more legally homogeneous
than its Sunni counterparts, especially in the aftermath of the 18th
century triumph of Usilism over Akhbarism.? At the same time, Shi‘ism
has a much more formally constituted hierarchy (hujjat al-islam, ayat
Allah, etc.) which would seem to add to its ability to manage intra-
mural conflict. Yet, as Chibli Mallat points out in his recent study
of the constitutional history of post-revolution Iran, the fact that the
marja‘ (leading scholar among those holding the rank of ayat Allah)
is now understood to be not simply a leading authority within the
Shi‘ite community but the leader of the Shi‘ite state virtually oblit-
erates the authority of other jurists who hold the same rank and title
of ayat Allah by binding the Iranian laity to the views of the leader
of the Shi‘ite state.'” There is, in other words, a perduring conflict
between the authority derived from traditional repositories within the
Shi‘ite tradition and authority based on the idea of the sovereignty
of the (Islamic) state.!

In the Sunni world the situation is even more complicated. For
Sunnism retains, albeit in emaciated form, the main features of a
classical edifice that included not one but four schools of law with
no formal hierarchy or superstructure (i.e., Imamate or marja‘iyah)
comparable to that of Shi‘ism. Classical Sunnism is based, in fact,
on the idea that in the absence of a unanimous consensus (ijma‘)
among the community of authorized (but still private) jurisconsults,
there is no authority capable of eliminating or resolving differences
of opinion concerning the correct interpretation of the law. As such,
where the jurists’ interpretive efforts result in disagreement, this has
simply to be left standing, presenting the community at large with
a multiplicity of authoritative legal options. This explains why in recent
decades the Sunni world has witnessed an extremely telling and
interesting phenomenon. In those countries where a return to the
shari‘ah is being actively pursued, there is a marked tendency toward
the codification of Islamic law.'? The ostensible aim behind this trend

 Mallat, Renewal, 28-35. For a more detailed treatment of the Usali-Akhbart split,
see D. Stewart, “Twelver Shi‘i Jurisprudence and its Struggle with Sunni Consensus,”
Ph.D. diss., The University of Pennsylvania, 1991, 69-95.

10 Mallat, Renewal, 54.

1 See, again, Mallat, Renewal, 75-78.

12 See, e.g., W. Ballantyne, “A Reassertion of the Shari‘ah: The Jurisprudence of the
Gulf States,” Islamic Law and Jurisprudence: Studies in Honor of Farhat J. Ziadeh, ed.
N. Heer (London and Seattle: University of Washington Press, 1990), 149, 159 and pas-
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is of course to overcome the unwieldiness and ambiguity of classical
Islamic law by reducing the multitude of authoritative legal interpre-
tations to a single standardized code. While, on its face, this may
appear to be a rather safe and practical solution to a very real and
unignorable problem, as the late Professor Joseph Schacht so keenly
pointed out, “Islamic law, being a doctrine and a method rather than
a code. .. is by its nature incompatible with being codified, and every
codification must subtly distort it.”'* On such an observation, it would
appear, as one scholar has suggested, that those Muslims who advo-
cate codification are either willing to abandon certain characteristics
of classical Islamic law or are simply unaware of the inherent con-
tradiction between codification and the traditional shari‘ah.'* At any
rate, the problem is clearly manifested. For at stake in any decision
to codify is, again, the issue of sovereignty and the broader question
of the relationship between Islamic law, the fugaha’ and the state. For
any attempt to codify must necessarily seek to replace the authority
of the jurists (or at least a sizeable segment of them) with the state’s
prerogative to determine and standardize the law. The state, in other
words, and we are speaking here of the modern Islamic state, dis-
places, for all intents and purposes, the fugaha’ as the main, indeed,
the exclusive repository of legal authority.

Beyond the immediate goal of simplifying or standardizing Islamic
law, there are a number of other forces that contribute to the trend
toward codification. To begin with, modern states aspiring to become
‘Islamic’ remain—paradoxically if understandably—unwilling to re-
linquish the power they gained over law as a result of the colonial
experience.!® At the same time, the idea that government enactments
are what essentially make “law” has become so entrenched in modern
culture—including modern Middle Eastern Muslim culture—that the
arguments of those who oppose codification, either as a distortion of
the traditional shari‘ah or as being non-essential to the process of
Islamization, are invariably deemed obscurantist and fall upon deaf
ears.'® To this may be added the fact that so many legal practitioners

sim; A.E. Mayer, “The Shari‘ah: A Methodology or a Body of Substantive Rules,” ibid,
177-98.

13 “Problems of Modern Islamic Legislation,” Studia Islamica 12 (1960): 108, cited in
Mayer, “Shari‘ah,” 177.

4 Mayer, “Shari‘ah,” 178.

15 Mayer, “Shari‘ah,” 182-83.

16 Mayer, “Shari‘ah,” 192,
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in the Muslim world have been trained in modern Western systems
of law and legal thinking that there has emerged an almost natural
inclination toward codification.

Codification is of course a modern phemonenon for the Muslim
world. Not since the failed attempt by the ‘Abbasid secretary of state,
Ibn al-Mugqaffa® (d. 142/759) has Islam witnessed any serious attempts
in that direction. Even the Ottoman ‘civil code’, the so-called Majallah
(Mejelle-i ahkam-i ‘adliyye), which might appear at first blush to
contradict this claim, must be considered a modern product, not being
promulgated until 1877 and this under heavy European influence.'
Yet, beneath the surface of the medieval “jurists’ law,” especially
following the so-called settling down of the madhhabs or schools of
law, there lurked the possibility of the emergence of an order whose
operation would produce effects similar if not identical to those of
codification. For, where the state, or central power, chose to erect its
government on the doctrines and personnel of a particular school of
law, the net result would be the inevitable displacement (or at least
marginalization) of views other than those of the school in power.
Under such an arrangement, the power advantage enjoyed by the
incumbent madhhab would at the very least confer a palpably added
authenticity upon its views. At most, this advantage would confer
upon these doctrines ultimate and, indeed, exclusive authority.

This manner of speaking will prove reminiscent to many of the
symbiosis that developed between the Ottoman state and the Hanafi
school of law, a nexus which by the 10th/16th century was fully
operative. For the most part, however, the Ottoman ‘achievement’ has
been viewed as a fundamental break with the “medieval” Muslim
past. This is clearly reflected in the fact that the Ottomans are com-
monly perceived as the terminus ad quem of *“classical Islam,” which
perception has resulted in a rather vague though extremely operative
delineation between classical and post-classical Islam (which contin-
ues to inform the manner in which Islamic religious and intellectual
history is both studied and taught). Similarly reflective of this per-
ception of the Ottomans, from a slightly different vantage-point, is
the fact that, outside Turkey, they continue to play virtually no role
whatever in inspiring Islamic movements of any persuasion, modern-
ist, reformist, fundamentalist or other. What this suggests is that in
the minds of most Muslims the Ottomans are simply not sufficiently

17 J. Schacht, An Introduction to Islamic Law (Oxford: Clarendon Press, 1964), 92.
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representative of the classical tradition, the real fountainhead of
inspiration from which modern Islam draws its force. To be sure, the
perduring antagonism between pre-Ottoman ‘states’ and the ‘ulama’
is as readily acknowledged in Western scholarship as it is at al-Azhar
or among educated classes from Fez to Kuala Lumpur. But generally
speaking, for the state to identify with a particular school to the point
of producing a legal order that marginalizes the views of the remain-
ing madhhabs is perceived as a post-classical phenomenon. As such,
both the extent to which pre-Ottoman jurists recognized such a liabil-
ity, as well as the precise mechanisms they developed to mitigate its
effect, has remained largely outside the purview of modern scholar-
ship. One may, of course, hold up as an exception to this claim such
conclusions as that of Professor W. Montgomery Watt to the effect
that the classical jurists’ adoption of taglid was largely an attempt
to guard the religious law from the encroachments of the central
power.'® But this is very different, as the following pages will show,
from the problem of having to confront not simply the state or ruling
class but the claims and policies of those from the religious class,
i.e., the ‘ulama’, who come to constitute the former’s government or
to exercise considerable influence thereupon.' It is this latter problem,
as it relates to classical, pre-Ottoman Sunni Islam, that constitutes the
main focus of the present study.

The present work is a study of the constitutional jurisprudence of a
great but heretofore unheralded jurist of Ayyubid-Mamluk Egypt,
Shihab al-Din al-Qarafi. It is based primarily on a monograph, Kitab
al-ihkam fi tamyiz al-fatawa ‘an al-ahkam wa tasarrufat al-qadi wa
al-imam (The Book of Perfecting the Distinction between Legal
Responsa, Judicial Decisions and the Discretionary Actions of Judges
and Caliphs). This work, written sometime around the year 660/1262,
shortly after the fall of Baghdad and the ascension of Baybars I to
the sultanate in Egypt, was primarily a scholarly protest against certain
abuses of power and its confluence with authority in the early Mamlak
state. Chief among these were the exclusivist policies of the lone chief
justice of the capital at Cairo, Taj al-Din b. bint al-A‘azz, who refused
to implement rulings handed down by judges from other schools

8 See Watt, Islamic Political Thought, 73-74.
% On what I hold to be the distinction between the state and government, see
below 69.
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whenever these contradicted his Shafi‘i view.? Al-Qarafi, as a mem-
ber of the Maliki school, a political minority in Cairo at the time,
responds to this situation by propounding a theory designed to pre-
serve the integrity of his and, by extension, all of the madhhabs,
regardless of any power differential that might separate one school
from the next. To this end, he attributes to the madhhabs what I refer
to as “corporate” status, by virtue of which the views of all the schools
are protected as constituents of the larger edifice of orthodox Sunni
law. On this construction, the madhhab not only emerges as the sole
repository of legal authority, it is sustained as a private association
of Muslims around whose legal doctrines towers an inviolable wall.

But the problem involving chief judge Ibn bint al-A‘azz reflected
only one aspect of the much larger question of the relationship between
Islamic law, the legal community, and the Muslim state, particularly
in those instances, such as obtained in 7th/13th century Egypt, where
the state filled its government with personnel from one madhhab to
the near exclusion of the rest. For such an arrangement placed the
doctrines of the remaining schools at the risk of being inducted into
the museumn of great legal ideas with little to no practical application
on the ground. Against this threat, al-Qarafi turns again to his cor-
porate madhhab, which not only confers a measure of protection upon
the views of its adherents but also grants the latter the right to act
upon their doctrines and to claim exemption from certain public policies
that violate the view of their school. In this capacity the madhhab
becomes in effect al-Qarafi’s constitutional unit and the vehicle by
means of which he seeks to establish and defend a modicum of
individual rights, even as he seeks to impose certain limits on the
nature and scope of state and governmental authority.

Yet, if the madhhabs are to be recognized as corporate entities and
the sole repository of legal authority, they must also be seen as conduits
through which the state, as the executor of the religious law, may
legitimately exercise its power, whatever school it happens to favor.
Similarly, if the legal conclusions of the madhhabs are to be treated
in effect as protected speech, then, given the nomocratic nature of
Islam, the madhhabs themselves must be recognized for the massive
ability they confer upon the ‘ulama’, including those outside of

% For a more detailed treatment of this problem, see below, 145-47
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government, to influence the minds and behavior of their lay constitu-
ency, in effect placing the latter before an unimpeachable religio-legal
authority. Given the inevitable power differential among the schools,
both of these factors would engender a number of palpable liabilities,
especially if the scope of the madhhab’s authority remains poorly or
undefined. On this recognition, al-Qarafi sets out to establish clearly
defined jurisdictional limits for the madhhabs. And since the latter
are essentially legal (as opposed to social or scientific) associations
this amounts to the imposition. of limits on the notion of law as an
overall construct. Otherwise, in al-Qarafi’s view, to turn to the shari‘ah
as the guarantor against government abuse without, at the same time,
imposing limits on the concept of law and the jurisdiction of the
madhhabs would be to run the risk of exchanging one form of tyranny
for another.

In the main, this study revolves around three distinct but related
concepts: constitutionalism, tyranny and power. In using the term,
“constitutionalism,” I restrict myself to the value of and mechanisms
for promoting and sustaining the rule of law. This assumes its own
particular meaning in the context of Islamic law, not to mention Islamic
law in its medieval or classical guise. For not only does classical
Islamic law share with other systems the desire to ensure that the
policies imposed on the community are legal, it confronts the addi-
tional problem of having to accommodate multiple, equally authori-
tative interpretations of what the law is. This becomes additionally
problematic under circumstances wherein these divergent interpreta-
tions are backed by differential levels of power. It is this very problem
of how to maintain the rule of law in the face of multiple, equally
authoritative legal interpretations backed by differential levels of power
that defines the main objectives behind al-Qarafi’s constitutionalism.

“Constitutionalism™ as I use the term does not take into account
such issues as the legitimate means of coming to rule, or whether one
who punches his way to the throne by force becomes thereby a
legitimate ruler. Nor does it take into its purview the problem of
making sure the law is equally applied to the ruler. The reason for
this is simple: al-Qarafi belongs to that tradition of medieval jurists
who largely ignored politics at the top and focused instead on the
interests and activities of those beneath that uppermost sliver. While
he is conspicuously silent, for example, in the face of the chaos and
mayhem that raged during the interregnum between the Ayyiibids and
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the Mamluks,”' or about such excesses as Baybars’ hanging a courtier
accused of drinking wine, he finds time to address indiscretions that
occur at a slighter lower level. To take just one example, Ibn Taghribirdi
reports that the early Mamluk soldiers engaged in a practice of forcibly
confiscating individuals’ property on the pretext that it was being
taken as a loan.”” In al-Qarafi’s Tamyiz one reads the following:

{If a mufti is asked], “Is it permissible to appropriate the property of
another on grounds that it is being taken as a loan?” and the mufti
perceives that his response is likely to be taken as an excuse to seize
someone’s property with the intention of returning it to him in the future—
that is, if the idea should subsequently appeal to the perpetrator—the
mufti should respond as follows: “If he takes (this property) with the
owner’s permission, according to the provisions of the law, without
force and without coercion, it is permissible; if not, it is not....”?

This asymmetry in attitude vis-a-vis politics at the top, on the one
hand, and the interests of the community, on the other, extends to
al-Qarafi’s constitutional ruminations. Rather than see this, however,
as just another example of typically passive medieval Muslim thought,
it might be useful to consider the possibility that this had more to
do with the vantage point from which al-Qarafi wrote than to any
unwillingness on his part to confront power per se. Just how salient
a suggestion this might be might be measured by way of a comparison
between such works as al-Ahkam al-sultaniyah of al-Mawardi and
Abu Ya‘la or Ibn Jama‘ah’s Tahrir al-ahkam fi tadbir ahl al-islam
and al-Siyasah al-shar‘iyah of the redoubtable Ibn Taymiyah, a man
known for virtually everything but passivity. Here we find that while
al-Mawardi, Abu Ya‘la and Ibn Jama‘ah all focus on the caliphate
(the latter adding the sultanate) and power at the top, with Ibn
Taymiyah, the emphasis shifts from the Imamate and legitimate rule
to the community at large and its relationship to the divine law. For
him, the vitality and survival of Islam depend not on the existence
of a legitimately established state but on the effective operation of
the shari‘ah.® Now, in contradistinction to al-Mawardi, Aba Ya‘la

2 See below, 35-52 for a summary of that period.

2 Al-Nujam al-zahirah fi muliak misr wa al-qahirah, 16 vols. (Cairo: al-Mu’assasah
al-Misriyah al-‘Ammah li al-Ta’lif wa al-Nashr, n.d.), 7:23.

3 Tamyiz, 258.

# See, e.g., E.L]. Rosenthal, Political Thought in Medieval Islam: An Introductory
Outline (Cambridge: Cambridge University Press, 1958), 52ff., 60.
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and Ibn Jama‘ah, Ibn Taymiyah shared with al-Qarafi the fact that
he belonged to a politically disadvantaged school and did not serve
nor aspire to serve in government.”® This in turn placed a certain
distance between politics at the top and his concerns and aspirations
as a jurist. What I am suggesting here is that what may appear in
a thinker like al-Qarafi (or Ibn Taymiyah) to be a manifestation of
political passivism may in reality reflect little more than the attitude
and aspirations of what might be called non-establishment ‘ulama’.
This attitude, though perhaps passive or even insouciant vis-a-vis
politics at the top was in no way so when it came to the shari‘ah
and the rule of law. As such, in focusing on the rule of law as this
relates to the broader community, al-Qarafi should not be classified
as just another political passivist, or if so, only in a very qualified
sense.

My definition of constitutionalism informs my use of the term and
concept of tyranny. Tyranny, as I use the term, is not the equivalent
of cruel or overtly oppressive rule; nor does it refer to the absence
of valid delegations to power; nor does it highlight the absence of
means and mechanisms for effecting orderly transfers of power from
one régime to the next; nor is it synonymous with anarchy or lawless-
ness. Tyranny, on my usage, refers, rather, to the tendency to appro-
priate law or the authority that backs it to the end of making false
or mistaken claims of legal authority for one’s own ideas or of denying
individuals rights and ‘freedoms’ to which they as members of the
Community would otherwise understand themselves to be entitled.?
This (mis)appropriation need not be brutal, mean-spirited or even
conscious. It is a tendency, however, that results from the fact that
Islamic law is, on the one hand, extremely broad in scope and, at
the same time, backed by a power-wielding Muslim state. This lends
a certain force to the assumption that the state’s jurisdiction is as all-
encompassing as that of the religious law. As such, if in determining
which interpretation of the law is to be imposed on the Community
the state or its government is assigned or assumes the role of final
arbiter, then those who disagree with government must inevitably find

» They also share the fact that they are writing after the fall of Baghdad; but this would
not seem to have been an important factor for al-Qarafi, as Egypt had not known a Sunni
caliph for more than half a millennium.

% Cf.,, A.KK.S. Lambton, Srate and Government in Medieval Islam (Oxford: Oxford
University Press, 1981), 315.
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themselves in the position of having to acquiesce not only in the face
of legal interpretations with which they disagree but also in the face
of government’s claim to the right to carry law and legal sanctions
into whatever areas of life it sees fit.” This latter liability applies as
well to private jurists and what they pronounce in the form of fatwas,
particularly in light of the corporate status attributed to the madhhabs.
For this corporate status would tend to aid those who seek (con-
sciously or otherwise) to blur the distinction between law, strictly
speaking, and personal discretion. Tyranny, then, as I use the term,
relates to the extremely broad scope of Islamic law and the resulting
propensity it bears for lending itself to swollen and unassailable claims
to legal authority. In the end, the problem for al-Qarafi becomes his
recognition of how easily the maxim, “Where law ends, there begins
tyranny,” can be inverted into the truism, “Where law begins, so do
the avenues to tyranny”.?®

By power I refer in this study not simply to the brute force usually
associated with coercion or political fiat. Nor do I use the term as
a synonym for authority. Authority, as I conceive of it, refers to the
ability to elicit obedience on the belief that the authority figure has
the right to be obeyed. Power, on the other hand, relates to the ability
to force obedience, regardless of what is believed concerning the power-
wielder’s right to be obeyed.” To be sure, there is an intimate as-
sociation between power and authority, the relationship between the
two being dialectical and often confluent. It is, or so it seems, in the
very nature of power, or perhaps of those who possess it, that it is
often confused with authority and on many occasions collapses into
the latter. This is perhaps power in its highest, most coveted form.
And it is primarily to power in this form, i.e., that which disguises
itself as authority, that I refer in the present study.

7 For a telling manifestation of this problem in modern Shi‘ite Islam, see the important
discussion of C. Mallat, Renewal, 89-106, where Khumayni’s modified (i.e., broadened)
version of velayat -e faqih is treated.

# See Chapter Six below.

2 I rely here on the distinction enunciated by Professor George Makdisi in “Authority
in the Islamic Community,” La notion d'autorité au moyen age: Islam, Byzanc, Occident,
ed. D. Sourdel and J. Sourdel-Thomine (Paris: Universitaires de France, 1982), 117-26.
I am aware that the issue of the precise relationship between power and authority remains
controversial, particularly among social scientists. See, e.g., S. Lukes, “Power and Au-
thority,” A History of Sociological Analysis, ed. T. Bottomore and R. Nisbet (New York:
Basic Books, Inc., 1978), 633-76.
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Professor Wael Hallaq has made the point that the range of possible
interpretations of Islamic law is limited by “the unalterable propo-
sition of the divine origins of the law.” According to him, “This basic
but crucial fact restricts, on the one hand, the range of possible
interpretations, yet allows, on the other hand, a wide spectrum of
interpretive possibilities within the divine limitations of the law.”* Al-
Qarafi, meanwhile, seems to perceive that the divine origins of scrip-
ture impose absolutely no limitations whatever on the range of pos-
sible interpretations, unless by divine origins one intends to imply that
God’s speech is more univocal than the speech of others. Otherwise,
there is little that limits the range of possible interpretations other than
the ability to back them with some recognizable form of authority,
be it the assent of the majority, precedent or association with the
views of the ruling class. Beneath this recognition lies the more basic
fact that it is often not at all the actual substance of an interpretation
that gains it acceptance but rather something additional that comes
to it from without. In modern times, this problem has been more
squarely confronted by proponents of the Critical Legal Studies
movement, who point to the fact that legal theories and purported
methods of interpretation all too often provide inadequate explana-
tions for the actual content of legal doctrines and fail, furthermore,
to supply the real reasons for their acceptance within the legal commu-
nity at large.*' It is on a similar recognition that power and its confluence
with authority come to constitute such a concern for al-Qarafi in 7th/
13th century Egypt. For, whereas in theory all of the Sunni schools
were recognized as equally authoritative, the fact that they were not
all equidistant from the source of power (i.e., the state) inevitably
conferred an added authenticity upon the views of some, peripheralizing
where not obliterating those of others. This added measure of author-
ity constituted, in al-Qarafi’s view, an ill-gotten advantage in that it
reclined upon an alien, non-legal (not to be confused with illegal)
source. In recognition of this, one of the central aims of his consti-
tutional jurisprudence becomes the mitigation if not elimination of the
effects of power in this most subtle and inscrutable form.

¥ “Usal al-Figh: Beyond Tradition,” Journal of Islamic Studies 3:2 (1992): 178.

3 See, e.g., H. Davies and D. Holdcroft, Jurisprudence: Texts and Commentaries (London,
Dublin, Edinburgh: Butterworths Press, 1991), 472ff., esp., e.g., 478, where it is stated,
“CLS writings reject the view that legal doctrines can determine the outcome of a case”.
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The political situation in 7th/13th century Cairo (which I shall treat
in further detail in chapter two) provided the immediate context within
which al-Qarafi developed his thought. There is, however, a broader
backdrop against which his constitutional jurisprudence must also be
read. This includes the running history and evolution of the Muslim
legal tradition as a whole, particularly through its transformation from
the régime of ijtihad, in the formative period, to the régime of raqlid,
in what I shall refer to as the post-formative era. Al-Qarafi represents
in fact what I consider to be a fine specimen of what might be called
post-formative jurisprudence, that is, as a conscious and distinct phase
in the development of the Islamic legal tradition.> Among the most
important consequences of the transformation from ijtihad to taqlid
is the shift in the basis of legal authority from that of the individual
jurist to that of the school of law or madhhab as a whole. This has
the additional effect of conferring upon the madhhab a semblance of
authority formerly the preserve of the unanimous consensus (ijma©)
of the jurisconsults. This is the legacy that al-Qarafi inherits from his
recent past. And, rather than react against it, he readily appropriates
it to his own use and takes it as the basis upon which he erects his
legal, including his constitutional, edifice.

At its origins, Islamic law represents what has been described as
an extreme case of jurists’ law. It was not the creation of the early
Muslim state or central power but evolved out of the efforts of private
specialists acting, in many instances, in conscious opposition to the
latter.® In time, these private specialists began to organize into asso-
ciations or schools identified along geographical lines, e.g., the school
of ‘Iraq, the school of Medina, the school of Syria, etc. In the 3rd/
Sth century, these geographical schools collapsed into personal schools,
whence the school of Abii Hanifa, the school of Malik, the school
of al-Thawri, etc. In that same century some five hundred personal
schools are said to have dwindled out of existence, leaving an amal-
gamation of some eight or so major schools, including the Hanafi,
Maliki, Shafii, Hanbali, Da’udi or Zahiri, Thawri, Awza‘l and Jariri
schools. The Thawri, Awza‘i, and Jariri schools subsequently dwindle
off. And the last member of the Zahiri school dies in Baghdad in the
year 475/1082. This left the number of permanent Sunni schools at
four.*

2 By “post-formative” I refer to the period after the 6%/12™ century. For a more detailed
explanation, see below, 77-78.

3 See J. Schacht, Introduction to Islamic Law, (Oxford: Clarendon Press, 1964), 5.

¥ See G. Makdisi, The Rise of Colleges: Institutions of Learning in Islam and the West
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The most plausible description of this first phase of the madhhab’s
development has been eloquently presented by Professor George
Makdisi,* according to whom the primary reason behind the initial
amalgamation of schools was the desire on the part of Traditionalist
jurisconsults to close ranks in order to combat the speculative ratio-
nalism of the Mu‘tazilite theologians who had succeeded in gaining
government support and implementing the Great Inquisition (mihnah)
in which jurisconsults were beaten, jailed, or even killed unless they
conceded the doctrine of the created nature of the Qur’an (khalg al-
qur’an).’® For the Traditionalists, knowledge about God, even as His
law, was procured not through speculative inquiry but through earnest
study of what He had imparted about Himself via revelation. Right
theological investigation was thus indistinguishable from juridical
investigation. And in order to defend juridical theology and the primacy
of law over speculative theology and ethics,” the jurisconsults began
to amalgamate into larger blocs, the better to resist their common
enemy.

The Great Inquisition lasted for fifteen years (218-34/833-48),
through the successive reigns of three ‘Abbasid caliphs, al-Ma’miin,
al-Mu‘tasim, al-Wathiq, and two years of a fourth caliph, al-Muta-
wakkil, who instituted a counter-ukase. Professor Makdisi sees in this
failed attempt a decisive turning point in the history of Islam. The
3rd/9th century Mu‘tazilite debacle marked the triumph of Tradition-
alism and the juridical approach over speculative theology and Ratio-
nalism. From that point on, “[A]ny system of thought, in order to
survive, had to be affiliated with one of the schools of law. A theo-
logical system, in order to be sanctioned as legitimate, to propagate
its doctrine, to provide for its perpetuation, had to be adopted by a

(Edinburgh: Edinburgh University Press, 1981), 2-4. This list of personal schools is not
exhaustive; indeed, on their way from five hundred to the eight or so mentioned, the
number of personal schools had to have amalgamated into a higher number. On another
front, C. Melchert has presented a more nuanced picture of the early development of the
schools, concluding, for example, that they were originally divided among the adherents
of ra’y, or personal opinion, and the adherents of hadith. See his “The Formation of the
Sunni Schools of Law Ninth-Tenth Centuries C.E.,” Ph.D. diss., The University of
Pennsylvania, 1992.

% Rise, 2-9.

% Rise, 7.

¥ The Mu‘tazilites also engaged in speculative ethics and argued that good and evil
(al-husn wa al-qubh) could be known by human reason, independent of revelation. See
G. Hourani, “Islamic and non-Islamic origins of Mu‘tazilite ethical rationalism” Interna-
tional Journal of Middle East Studies 7 (1976): 59-87, esp. p. 62, where the ‘Tradition-
alist’ counter-thesis is also given.
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legal system.”® Law, in other words, not theology, became the legiti-
mizing agency in Islam and the highest expression of its genius.

The end of the Inquisition also marked the beginning of the profes-
sionalization of the schools of law.* The system subsequently erected
included not only a mechanism for maintaining mutual recognition
among existing schools but also a mechanism that effectively pre-
vented the emergence of any new schools. This was an apparent
innovation in usul al-figh which broadened the concept of consensus
(ijma“). According to this understanding, the object of consensus did
not have to be a single, solitary view; it could be two views, or
perhaps even three. But be its object singular or plural, consensus not
only established the orthodoxy of the agreed-upon view or views, it
proscribed and invalidated all extraneous conclusions. This expanded
notion of consensus appears to have made its appearance sometime
around the latter half of the 4th/10th century.” In al-Mu‘tamad fi usul
al-figh of Abu al-Husayn al-Basri (d. 436/1044) it appears, full-blown,
under the heading: “Concerning That Which Has Not Been Consid-
ered Consensus While In Point Of Fact It Is” (fima ukhrija mina
‘I-ijma‘i wa huwa minh):.

Know that if the scholars of one generation are divided on a question
into two distinct and contradictory views, this implies their agreement
to the effect that all other views besides these two are invalid.

¥ G. Makdisi “Ash‘ari and the Ash‘arites in Islamic Religious History,” Studia Islamica
vol. 17 (1962): 46.

¥ See G. Makdisi, “La Corporation a I’époque classique de I'Islam,” The Islamic World,
from Classical to Modern Times: Essays in Honor of Bernard Lewis, ed. C.E. Bosworth
et al., (Princeton: The Darwin Press, Inc., 1989), 203-04: “C’est donc a partir de cette
époque, vers la fin du troisi¢me/neuvieéme siecle—debut du quatriéme/dixiéme siécle, que
les madhhabs commencerent a se professionaliser dans leur organisation, surtout pour
I’enseignement du droit, depuis 1’apprentissage jusqu’a la maitrise de leur profession
juridique.”

4 T am not able to say exactly how far back this doctrine goes. Between al-Risalah
of al-Shafi‘i (d. 204/819), where even the concept of consensus itself is significantly nar-
row, and the next major work on usil al-figh, al-Mughni of the Mu‘tazilite ‘Abd al-Jabbar
(d. 410/1019) there is a two century hiatus. The al-Mugaddimah fi usil al-figh of Tbn
al-Qassar (d. 397/1004) Mss. [170] 5786, catalogue no. 2, al-Azhar collection, appears
sometime during the latter part of this two hundred year gap, but this work is only an
introduction and treats its topics in a rather cursory fashion. The exclusion of this expanded
notion of consensus from this work cannot be taken, therefore, as proof that its author
was unaware or unsupportive of it.

4 Aba al-Husayn al-Basri, Kitab al-mu‘tamad fi usil al-figh, 2 vols. ed. Muhammad
Hamid Allah (Damascus: al-Ma‘had al-‘Ilmi al-Faransi li al-Dirasat al-‘Arabiyah, 1383/
1964), 2:505. Interestingly, al-Basri cites the Zahiris as the only group who disagreed with
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The ultimate effect of this doctrine would be to render it possible for
the number of schools to decrease but impossible for any new schools
to come into existence; for the latter occurrence would imply that the
consensus holding that only the existing views were correct was itself
incorrect. It is perhaps a testimony to the utility of this doctrine and
the speed with which it spread® that, while it appears sometime in
the latter half of the 4th/10th century, by the latter half of the 5th/
11th century the total number of schools would be permanently reduced
to four.

By the last quarter of the 5th/11th century, then, the madhhabs had
settled down to four, all equally orthodox, all mutually recognized.
In all of this, however, the individual jurist remained autonomous in
his interpretation of the law. This is reflected in the opinions of a
number of scholars from the 5th/11th, 6th/12th and even 7th/13th
centuries: e.g., the Shafii, al-Mawardi (d. 450/1057); the Hanbalites,
Abu Ya‘la (d. 458/1065), Ibn ‘Aqil (d. 513/1119) and Ibn Qudamah
(d. 620/1223); the Shafi4, ‘Izz al-Din b. ‘Abd al-Salam (d. 660/1262).
All of these scholars insisted that, once qualified, each individual jurist
was duty-bound to exercise independent ijtihad. Al-Mawardi would
even go on to state that it was permissible for a Hanafi to appoint
a Shafii as judge, because judges had the right to rule according to
their own ijtihad, and, once appointed, it was not incumbent upon a
Shafi‘i judge to follow the opinions of his Hanafi principal.*® This held
all the more, according to al-Mawardi, considering that judges were
not even bound to the views of their own mujtahid-Imams.*

But the threat of the Mu‘tazilites (again, the ostensible impetus
behind the initial amalgamation of the schools) had been that they

this doctrine. See ibid, 2:505-8, esp. 508. See also 2:506ff., where it is stated that
al-Basri’s Mu‘tazilite teacher, ‘Abd al-Jabbar (d. 410 a.h.), also agreed with this doctrine.

42 This doctrine is also repeated in a slightly more emphatic tone by Imam al-Haramayn
al-Juwayni (419/1028-478/108S). See al-Burhan fi usal al-figh, 2 vols. ed. ‘Abd al-‘Azim
al-Dib (Cairo:Dar al-Ansar, 1400/1980), 1:706-9. It is interesting that al-Juwayni’s star
pupil, al-Ghazali (d. 505/1111), who was a staunch proponent of the right and, indeed,
the duty of mujtahids to pursue their studies independently, did not confront this question
directly. The most definitive statement of his that I could find was one made in passing
in which he appears to defer to the doctrine. See al-Mustasfa min ‘ilm al-usal, 2 vols.
ed. Muhibb al-Din b. ‘Abd al-Shakir (Bulaq: al-Matba‘ah al-Amiriyah, 1322/1905), 1:207:
fa inna “l-khilafa fiha [al-mujtahadat] maqranun bi tajwizi “I-khilafi wa taswighi “I-akhdhi
bi kulli madhhabin mina ‘l-madhhabayn.

4 Aba al-Hasan ‘Ali b. Muhammad b. Habib al-Mawardi, al-Ahkam al-sultaniyah, ed.
Muhammad ‘Abd al-Qadir (Bulaq: Matba‘at al-Watan, 1298/1880), 64.

4 Al-Mawardi, Adab al-qadi, 2 vols., ed. Muhyi Hilal Sirhan (Baghdad:al-Irshad Press,
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sought to legitimize speculative rationalism, which was bound, in the
end, to lead to the overriding of scripture by human reasoning. The
object behind the initial amalgamation of the madhhabs (in the 3rd/
Oth century) was thus limited to establishing the primacy of law and
the juridical approach; there was no interest in binding jurists to any
specific body of legal rules. Indeed, to be a member of a madhhab
in this early period meant simply to accept the primacy of law as
an ideal (i.e., to give primacy to the question, “What is God’s will?”
as opposed to, “What is God’s nature?”’) subscribing, meanwhile, to
broad, still open-ended legal principles and methods attributed to one
of the Imams or ancient authorities.*> In terms of concrete rules, a
jurist could and often did contradict the view of his mujtahid-Imam.*
With al-Qarafi in the middle of the 7th/13th century, however, madhhab
has come to constitute not merely a broad method of legal reasoning
but a specific body of concrete legal rules. At the same time, taqlid,
as the institution relied upon by the madhhab to sustain and perpetuate
itself, emerges as the dominant hegemony. This marks the second
phase in the development of the madhhab, one that witnesses the
ultimate ascendency of the régime of raqlid.

It was under this régime of taqlid that al-Qarafi lived and operated.
This should not be taken to mean that he was an advocate of raglid
per se in any active or positive sense; in fact, the institutionalization
of taqlid had already preceded him in time. But al-Qarafi saw in taglid
a way to a number of distinct and important advantages, as well as
a means of avoiding a number of palpable liabilities. As such, he turns
out to be more or less a supporter rather than an opponent of taglid,
unlike, say, the later Ibn Taymiyah or even his own mentor and
contemporary, Ibn ‘Abd al-Salam.*’ This does not render him, on the
other hand, an opponent of ijtihdad; he certainly does not look upon

1391/1971), 1:644-45. For citations from other scholars of this period who held this view,
see also below, 152-57.

4 None of the early Imams, save al-Shafi‘i, wrote works on legal methodology. Their
method, it seems, was, however, deduced from the aggregate of their opinions on indi-
vidual questions. A good example of this can be seen in Mugaddimah fi usil al-figh of
Ibn al-Qassar al-Baghdadi, fol. 2 recto ff., where he systematically deduces “Malik’s
method,” (madhhab malik) from various opinions of Malik on individual questions of
positive law (furir).

4 See, for example, W. Hallaq, “Was the Gate of Ijtihad Closed,” International Journal
of Middle East Studies 16 (1984):11, where the author cites a number of followers of
individual madhhabs who openly contradicted the views of their eponyms. Note, however,
that all of these scholars died in the 4th/10th century.

47 See below, 11-12, e.g., on the Shafi‘i contemporary, ‘Izz al-Din b. ‘Abd al-Salam.
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the latter as a violation of a divinely sanctioned order; nor does he
at any time refer to any “closing of the door of ijtihad”. But al-Qarafi
appears unable to ignore the fact that content alone would not be
sufficient to see an interpretation through. This would require, rather,
something exterior, namely, the type of authority that could be readily
conferred by the madhhab. As such, even when he himself engages
in what might be properly deemed ijtihad, this is often disguised and
presented as the ‘correct’ rendering of the madhhab, frequently taking
the form of what I refer to in chapter three as “legal scaffolding,”
the primary aim of which is to circumvent or remove the problematic
aspects of existing doctrine while maintaining conspicuous links
between one’s own interpretations and the authorities of the past.
The fact that it is not necessarily the content of a view that gains
it acceptance but rather the authority to which it is able to attach itself
has not, in my view, been duly recognized by modern scholars of
Islamic law. Nor has it been acknowledged by modern Muslim pro-
ponents of fresh and unmediated interpretation of scripture, what is
often referred to as the “reopening” of the hallowed gate of ijtihad.
This not only informs the modern debate around ijtihad and taqlid,
it also injects a distinct bias into our reading of medieval Muslim
thought and institutions. Given, for example, what has become the
wholly negative connotations of raqlid, few medieval jurists who might
be said to have supported the institution, even tacitly, would be deemed
capable of producing anything of substantive value in terms of a
philosophy or interpretation of the law. This is not to deny the
occasional acknowledgment by certain scholars such as Schacht of
a continuous flow of creative energies throughout the medieval pe-
riod.”® But the fact remains that the general picture evoked by the very
mention of zaglid is one of crippling and ubiquitous stagnation. This,
I think, is unfortunate and ignores the possibility that medieval jurists
did not see in ijtihad the panacea it has come to represent to their
modern descendents. This perspective, though perhaps counterintuitive
on its face, becomes easier to appreciate when one considers the fact
that from the late Fazlur Rahman to Muhammad Arkoun to even a
Fatima Mernissi, ijtihad continues, even in our own times, virtually
unabated. Yet, the results of these efforts in terms of their actual
impact on the shape of the law remains almost non-existent. The
reason for this, I submit, is not that the content of the conclusions

% See, e.g., below, 75.
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reached lack in all cases attractiveness or even credibility; the reason
is that these scholars have been unsuccessful in attaching themselves
to recognizable authorities. One need only imagine the impact of
such views as theirs being taken up and advocated by the likes of
a Shaykh ‘Abd al-‘Aziz b. ‘Abd Allah b. Baz of Saudi Arabia, Shaykh
Yasuf al-Qaradawi (now) of Qatar or Shaykh Muhammad al-Ghazali
of Egypt, men clearly identified with the tradition of classical Islamic
law.* What I am suggesting here, and I elaborate on this further in
chapter three, is that if authority, as opposed to content, is accepted
as the force that backs legal interpretations, then taqlid and the
functional authority of the madhhabs might be looked upon in a much
different, perhaps even positive, light. At the very least, medieval
Muslims might be understood for what they actually sought from
these institutions, instead of being condemned as myopic and sleepy
epigones at whose hands Islam was delivered unto a darkness from
which it has yet to emerge. In addition to changing our understanding
of the relationship between ijtihad and taqlid, greater emphasis on
authority, as opposed to content, might provide additional insight into
a number of other legal phenomena (some of which I discuss in chapter
three) heretofore little or poorly understood. Finally, if I am correct
in assuming this functional distinction between content and authority
and if the madhhabs are no longer understood by Muslims to operate
as the sole or even main repository of legal authority, one of the aims
of modern scholarship might be to identify more precisely those loci
that have come to operate as alternatives to the madhhab and to describe
in more detail the scope, nature and various manifestations of the
competition that results therefrom. As has already been noted, among
modern proponents of Islamization both reformists and fundamental-
ists tend to accept the (modern) Islamic state as the repository of legal
authority. This, though for obviously different reasons, appears to be
the tendency among so-called modernists as well.*° Yet, despite this
general trend, the fact remains that the history of Sunni Islam in the

“ Tt is tempting to suggest that this is exactly what the early Mu‘tazilites came to
recognize, as a result of which they infiltrated the schools of law and were successful
in having a number of their views absorbed into the body of Muslim legal science where
their impact continues to be felt to this day.

% See, e.g., F. Rahman’s “Islamic Modernism: Its Scope, Methodology and Alterna-
tives,” International Journal of Middle East Studies 1 (1970): 317-33. In Rahman one
detects the tendency to look to the state as a proponent of progress and as a counter to
the lingering authority of traditionally-minded ‘ulama’, who, in his view, stand in the way
of progress.



INTRODUCTION XXXxiii

modern world has been and will very likely continue to be, at least
for the foreseeable future, informed by Muslim attempts to come to
terms with the greatly diminished yet perduring authority of the
traditional madhhabs. As such, it would seem only proper to try to
come to a better understanding of the source of the madhhab’s te-
nacious hold over the Muslim mind. Afterall, of all the institutions
Islam produced throughout its fourteen hundred year history, it is the
madhhab that emerges as the most permanent. At any rate, it is in
the context of what I described above as the functional distinction
between content and authority and the desire to preserve the school
of law as the alternative to both the state and especially government
(qua government)' as the repository of legal authority that one is to
understand al-Qarafi’s relationship with the madhhab and the insti-
tution of taqlid.

Under the régime of raqlid the madhhab was effectively endowed
with the ability to validate its own views, independent of the unani-
mous consensus of the remaining jurisconsults, despite the fact that
it was purportedly this very consensus that initially validated the
madhhabs themselves. Under this new order, the old {jma’ is not only
marginalized but reduced, for all intents and purposes, to a practical
fiction, a rather thinly veiled mobilization of biases, tantamount in
effect to such modern constructs as “the American people,” or “world
opinion”. This is not to deny that views validated or invalidated by
past consensuses would remain so. But in terms of its effect on con-
temporary and future debates, no madhhab would, as a general rule,
acknowledge any authority higher than the school of law. As such,
consensus would be invoked largely as a means of lending authority
to commonly shared sentiments or for the purpose of bolstering other-
wise weak arguments by appealing to the more ascriptive and ersatz
authority of the past. Or, when all else failed, consensus might be
called upon as a means of muscling miscellaneous mavericks, hubris-
tic dissenters and would-be iconoclasts into line.>

This new relationship between the madhhab and ijma’ emerges
with a somewhat unexpected clarity in some of the writings of later
jurisprudents. A good example of this can be seen in the Hanafi jurist,
Ibn Amir al-Hajj (d. 879/1474), in his defense of tacit consensus (ijma‘

5! On what I understand to be the distinction between the state and government, see
below, 69, 14243, 190-92.

52 Thus, for example, at one point al-Qarafi protests that he “believes the position of
his opponents to be in violation of consensus.” See Tamyiz, 241.
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sukiti). Generally speaking, tacit consensus occurs when one jurist
issues an opinion and the remaining jurisconsults remain silent. The
assumption here is that, given the opportunity to respond, the remain-
ing scholars would keep silent only if they found no objections to
the original opinion. Their silence is taken thus as a vote of approval,
whence the term ijma“ sukiti (consensus known by silence). However,
according to Ibn Amir al-Hajj, the silence of the remaining jurisconsults
is probative only if the initial opinion appeared during that time in
Islamic history that was

before the settling down of the madhhabs. This is in order to preclude
situations wherein a mugqallid issues a fatwa, and those who disagree
with it remain silent due to their knowledge that he simply subscribes
to a madhhab other than their own. For example: a Shafi‘i issues a fatwa
invalidating the ablution of one who touches his phallus; a Hanafi’s
silence in the face of such a claim would not be an indication that he
agrees with it, owing to his knowledge that the madhhabs have settled
down and become established and that there are (irreconcilable) differ-
ences among the schools of law.>

From the time Islam spread into the various regions, ijma‘ sukuti
constituted the most, if not the only, really viable form of consensus.
This is clear from the arguments of such critics of {jma‘ as Ibn Hazm
(d. 456/1064) and his ilk. Even Ahmad Ibn Hanbal, who accepted
ijma‘, is still noted for his famous dictum: “Whenever a man claims
consensus he lies; for there may be dissenters of whom he is unaware
and of whom he did not take notice. Let him say simply, then, that
he knows of no disagreement.”* The only truly verifiable form of
consensus, in other words, was the absence of any known disagree-
ment. With the settling down of the madhhabs, however, even this
would take on a changed meaning, as is clearly indicated by the
statement of Ibn Amir al-Hajj. That al-Qarafi should recognize the
benefits of this new relationship between the madhhabs and consensus
stands to reason, given not only his position as a Maliki in Shafi‘i-
dominated Cairo but also his perspective as an Ash‘ari, who, in rejecting
Mu‘tazilite objectivism, recognized that all views contained a subjec-

33 Ibn Amir al-Hajj, al-Tagrir wa al-tahbir, 3 vols. (Beirut: Dar al-Kutub al-‘Iimiyah,
1403/1983), 3:106. (Emphasis added) The phrase, “settling down of the madhhabs
(istaqarrati ‘I-madhahib)” occurs earlier in al-Mawardi’s (d. 450/1058) Adab al-qadi, 1:645.

3 Cited in Muhammad Abu Zahrah, Tarikh al-madhahib al-islamiyah (Cairo: Dar al-
Fikr al-‘Arabi, n.d.), 276.
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tive element and, as such, whenever one view ‘triumphed’ over another,
there was a sense in which this constituted little more than one
subjective perspective gaining ascendancy over another.”> And here
it would be difficult to ignore the potential role of power and its
dreaded confluence with authority. For where a Shafi‘i chief justice
succeeded, e.g., in overturning a Maliki judge’s ruling, this was clearly
not because the former’s school had defeated the latter’s in open com-
petition; this was simply because the Shafi‘is were in power. Mean-
while, the madhhab, in its corporate form, serves the function of lev-
elling the playing field by allowing minority views to stand even in
the face of overwhelming opposition. It is in this capacity and in
recognition of this fact that the madhhab emerges as the constitutional
unit in al-Qarafi’s nomocratic scheme.

There were, however, a number of problems and liabilities associ-
ated with taqlid and the corporate status of the madhhab. These shall
be discussed in detail in chapter four. There it will be seen—and this
is one of the major attractions of al-Qarafi’s work—that not only is
al-Qarafi aware of the potential advantages of tagqlid, he is also
cognizant of some of its less conspicuous drawbacks and disadvan-
tages. As such, he looks for ways to compensate for and or circumvent
them. In sum, taqlid and the corporate madhhab are not, in his un-
derstanding, trouble-free panaceas; they constitute, rather, practical
modi vivendi, integral, in the final analysis, to his constitutional ju-
risprudence and the preservation of the rule of law.

There exists at present a substantial body of scholarship on consti-
tutional thought in medieval Islam. These studies range from brief
chapters in general manuals to more detailed journal-articles and
monographs. While it is beyond the scope of the present work to
attempt an exhaustive review of this literature, a number of dominant
characteristics and approaches allow for some general comments. One
may begin with the observation of M.H. Kamali to the effect that most
works on Islamic constitutional law can be placed into one of two
categories: (1) the normative-juristic approach; and (2) the historical
approach. To these may be added a third approach, what I shall call
the diachronic-theoretical approach. This taxonomy is neither precise
nor exhaustive. Indeed, overlap born of eclecticism renders such

% See below, 31-32.
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precision virtually impossible. For example, H.A.R. Gibb’s “Some
Considerations on the Sunni Theory of the Caliphate,”s is, as its title
indicates, theoretical, but it also includes an important historical
dimension. Similarly, certain idiosyncracies found in a particular
medieval author will often engender an equally idiosyncratic modern
approach, aspects of which would have to be ignored or reinterpreted
in order to fit it into any of the above categories. A good example
of this might be E.I.J. Rosenthal’s treatment of Ibn Khaldun’s ideas
on Islamic law and the state.’’ Inevitable, however, though such
exceptions may be, the above categorization remains, I believe, both
useful and reasonably representative.

The first approach, the normative-juristic approach, appears to be
that favored by the majority of modern Muslim writers. Here the
emphasis is away from the historical record and more toward revi-
sionist interpretations of the sources of Islamic law, the Qur’an and
hadith, and to a lesser extent the example of the Rightly Guided
(Rashidin) caliphs. The attempt here is largely to establish the extent
to which the principles and concepts contained in the primary sources
of Islamic law comport with the demands and desiderata of modern
political life. The implied conclusion is that, regardless of the his-
torical record, the only constitutional theory to which Muslims must
consider themselves bound is not incompatible with the demands and
aspirations of modern democracy. An example of such works would
be M.H. Kamali’s “The Limits of Power in an Islamic State”.® Other
studies inclusive of this approach would be F. Hassan’s The Concept
of State and Law in Islam® and K. Faruki’s The Evolution of Islamic
Constitutional Theory and Practice from 610 to 1926.° Among the
advantages of this approach is that it cuts through the thicket of
historical accretions and permutations, e.g., borrowings and influences
from Greek, Persian and other extra- and pre-Islamic sources, many
of which bear little to no relationship to Islam as a religion. This has
the dual effect of freeing Muslim political thought from the shackles
of its history, while opening the way to new and more functionally
pragmatic interpretations of the sources. At the same time, however,

3 In Studies on the Civilization of Islam, ed. S.J. Shaw and W.R. Polk (Boston: Beacon
Press, 1962).

57 Political Thought, 84-109.

8 Islamic Studies, 28:4 (1989):323-52.

¥ (Washington D.C.: University Press of America, 1981).

8 (Karachi: National Publishing House Ltd., 1391/1971).
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the assumption that borrowings and influences from the modern West
are somehow more authentically Islamic than those from earlier non-
Islamic sources is at times disappointingly transparent and reflective
of a double-standard.

The second approach, the historical approach, places greater em-
phasis on the performance of Muslim political institutions in history.
Here the attempt is to separate the ideal from the real and to arrive
at a more objectively historical understanding of Islam and politics,
as opposed to the more ideological, religious reading proferred by
Muslims. Representative of this approach would be H.A.R. Gibb’s
“Constitutional Organization,”' N.J. Coulson’s “The State and the
Individual in Islamic Law,”s2 W.M. Watt’s Islamic Political Thought®
and P.J. Vatikiotis’ Islam and the State.* Among the advantages
conferred by this approach is its tendency to do exactly what it sets
out to, i.e., to separate the historical record from the theoretical claims
and aspirations of Muslims. Among its weaknesses, however, at least
in the present context, is its implied subscription to what the late A.
Hourani referred to as the political-institutional approach to Muslim
history, according to which “the underlying assumption [is] that society
was molded by political power,” and, as such, medieval rulers “act[ed]
freely upon a mass of passive subjects”.® This approach entails a
heavy reliance on medieval Muslim historians whose primary focus
was on power and the exploits of the movers and shakers at the top,
to the near exclusion of “domestic politics,” or the conflicts and he-
gemonies among other competing groups and classes in society. In
this context, the writings of the ‘ulama’ are assigned a rather marginal
significance, being looked upon as containing empty theories or as
a means of confirming the general picture given by the historians. It
is, in the final analysis, the historians, despite the fact that they generally
limit themselves to power politics, who tell us ‘what really happened’.
This is not to deny, and it would be naive to do so, the purely theoretical
dimension of juristic writings or even the fact that the ideas of the

8 In Law in the Middle East, ed. M. Khadduri and H.J. Liebesny (Richmond: William
Byrd Press, 1975).

% International and Comparative Law Quarterly vol 6 (Jan. 1957): 49-60.

¢ (Edinburgh: Edinburgh University Press, 1968).

% (New York: Routledge, 1987).

% “History,” The Study of the Middle East, ed. L. Binder (New York: John Wiley and
Sons, 1976), 114.

% Ibid, 118.
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‘ulama’ are not fully representative of society as a whole. But it should
serve perhaps as both a warning and a testimony to the extent and
persistence of the assumptions underlying the historical approach that
such a work as al-Qarafi’s Tamyiz, despite its clear subject matter,
as indicated in its title (The Book of Perfecting the Distinction between
Legal Responsa, Judicial Decisions and the Discretionary Actions of
Judges and Caliphs), should remain not only peripheral to but almost
completely absent from discussions on constitutional law since it was
first edited and published back in 1938! To the charge that al-Qarafi’s
work contains only theory and, as such, cannot be taken as an in-
dication of what really happened, I would suggest that history itself
not be limited to the attempt to measure the effects of theory on social
and political reality but that it be made to include the effects of social
and political reality on theory. On such a construction, al-Qarafi’s
work would itself qualify as a valid historical artifact. Indeed, one
would be justified in saying (in an historically meaningful sense) that
it happened.

The third approach, the diachronic-theoretical approach, aims at
studying the theories put forth by Muslim jurists, philosophers and
other thinkers over the ages on issues relating to politics and political
theory. Perhaps the best examples of this approach would be A.K.S.
Lambton’s State and Government in Medieval Islam and E.LJ.
Rosenthal’s Political Thought in Medieval Islam. These works pro-
vide critical textual analyses of a broad cross-section of theorists who
write from a variety of perspectives and in different places and at
different times. They provide a useful picture of the diversity and
richness that characterize constitutional thinking in Islam, both in terms
of the theories propounded as well as the issues with which the theorists
concerned themselves. However, the fact that so many theorists are
brought together in a single work makes it difficult to provide more
than a cursory summary of the concrete historical circumstances out
of which each author operated. As such, there is often a tendency to
assume that writers write in response to abstract theoretical issues,
e.g., the continuity and or integrity of the caliphate, as opposed to
some of the more concrete issues connected with domestic politics
and more local concerns.

The present work differs from previous studies both in terms of its
overall historical outlook and its thematic approach. Most (if not all)
studies on Muslim constitutional thinking take as their starting point
the caliphate. As E.LJ. Rosenthal put it, “Political thought at first
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centers around the caliphate and is, in fact, a theory of the caliphate,
its origin and purpose.” This places the issue of legitimacy at the
center of discussion, which in turn places a heavy emphasis on the
early period, including the Sunni-Shi‘ite schism through the rise of
the early ‘Abbasids. Emphasis on the caliphate also informs the
historical trajectory on which the development and performance of
Muslim political institutions are seen. The Mongol holocaust and the
fall of Baghdad mark the terminus ad quem of normative political
history. What follows is seen as an interregnum, a tortuous parade
of power politics, military rule and outright usurpation, a trend that
reaches consummation in the bahri Mamliks at whose hands the caliph
loses not only power but also effective authority, of which he remains
shorn up to the rise of the Ottoman Turks.%® This conceptualization
of history situates al-Qarafi in an epoch that was not expected to
produce much in the way of constitutional thought. In fact, the single
most important figure whose views have contributed most to our un-
derstanding of constitutional thinking in early Mamlik Egypt is Badr
al-Din Ibn Jama“‘ah (d. 733/1333), who by all accounts capitulates to
what is deemed the status quo and declares “military power pure and
simple as ... the essence of rulership.”® It is indeed something of
a testimony to the degree of contempt with which modern observers
have looked upon the Mamlik era as a whole that in castigating
contemporary Arab rulers for their exploitative and despotic style of
rule, the modern Muslim activist, Muhammad Jalal Kishk, could find
no more truculent a mix of scorn to pour on their heads than to refer
to them as “socialist Mamluks”!™

This is not the perspective from which the early Mamlik period
is viewed in the present study. To be sure, as will be clearly docu-
mented in chapter two, this was a period of great chaos, turmoil and
innovation. But the rise of Baybars I, under whose rule al-Qarafi
reached the height of intellectual maturity, ushered in an era of pal-
pable if guarded optimism. It is in this context that al-Qarafi develops
the main features of his constitutional thought. And it is from this

" Political Thought, 3.

% See, e.g., P.J. Vatikiotis, Islam and the State, 21-22.

% H. Enayat, Modern Islamic Political Thought (Austin: University of Texas Press,
1982), 11. For more on Ibn Jama‘ah, see Rosenthal, Political Thought, 43—-51; Lambton
State and Government, 138—43. Note, again, however, that Ibn Jama‘ah deals primarily
with politics at the top and is concerned primarily with the issue of legitimacy.

 See F. Ajami, The Arab Predicament: Arab Political Thought and Practice Since
1967 (Cambridge: Cambridge University Press, 1982), 55.
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perspective that his thought shall be treated in the present study.

On another level, I endeavor to treat al-Qarafi’s constitutionalism
from what I hope will be considered the perspective of a legal his-
torian. By this I mean that I attempt not only to deal with the technical
aspects of his ideas and to treat these as particularly legal phenomena
but also to place his views and theories in the overall context of the
running history of the Islamic legal tradition as a whole. My efforts
in this regard become most obvious in my discussion of such issues
as ijtihad, taqlid, madhhab, “legal scaffolding,” and the legal process.
In particular, one will notice my debt to the views of the neo-American
Legal Realist, Alan Watson, as set out in his The Nature of Law and
The Evolution of Law. Of the three approaches outlined above, I rely
on aspects of the normative-juristic and diachronic-theoretical ap-
proaches, to the near exclusion of the historical approach. The reason
for this is that al-Qarafi himself writes from a perspective largely alien
to the latter tradition. As such, it is ill-suited to a treatment of his
thought. In acknowledging, however, my debt to the normative-juris-
tic approach, I do not mean that I return to the Qur’an and hadith
in an effort to vindicate Muslim constitutional thought in the light of
modern criteria. In a number of instances I simply stress certain views
of al-Qarafi hitherto considered alien to Islamic law. Examples of this
can be seen in my discussion in chapter one of Ash‘arite psychology
and its impact on medieval Islamic legal and political thought and
in some of my conclusions in chapter six on the relationship between
Islamic law and the state. My debt to the diachronic-theoretical ap-
proach will be obvious, as I discuss in detail the theoretical content
and underpinnings of al-Qarafi’s thought. I depart from this approach,
however, in my attempt to read al-Qarafi in light of the concrete
historical circumstances, including domestic politics, that informed his
agenda as well as his proposals. I have endeavored in this regard to
remain mindful of Quentin Skinner’s eloquent admonition about how
easily historical contexts can be pillaged for facile explanations for
why a thinker chooses the issues he chooses or why he arrives at the
conclusions at which he arrives.”! I can only hope that the precau-
tions I have taken will prove sufficient to navigate my way around
such pitfalls.

" See Q. Skinner, “Meaning and Understanding in the History of Ideas,” History and
Theory, vol. 8 no 1. (1969): 44ff.
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This study is divided into six chapters. Chapter One is a biographical
profile on al-Qarafi, including a list of his teachers, his activities,
proclivities and possible influences. I proceed, particularly in the early
part of the chapter, on the understanding that al-Qarafi is little known
in the West. My aim, as such, is to provide enough detail to afford
as intimate a familiarity with him as possible, the idea being that in
doing so he might come to earn a more central place in Islamic legal
studies. I also discuss in this chapter the significance of al-Qarafi’s
Ash‘arism and the relationship between Ash‘arite theology and Is-
lamic legal cum political thought.

Chapter Two is an overview of the history of Egypt in the 7th/
13th century, including the rise of the Mamliks, the relationship
between the schools of law and the ideological conflict between
Malikism and Shafi‘ism in Egypt. The problem of Shafi‘i exclusivism
in the judiciary is also situated in the context of this discussion. It
should be noted, however, that my purpose in this chapter is merely
to provide a sense, albeit as accurate as possible, of the historical
factors that may have contributed to al-Qarafi’s perspective. As such,
I have chosen not to include discussion of some of the more intricate
historical problems (e.g., precise dates down to the day, the prov-
enance and reliability of certain sources) for fear of losing my reader
in details and undermining the very purpose of my chapter. Though
I include the views and perspectives of a number of contemporary,
medieval historians, e.g., Muhyi al-Din b. ‘Abd al-Zahir and Shafi
b. ‘Ali, I have relied heavily on al-Maqrizi’s Sulitk. Though my use
of this work goes beyond Collingwood’s “scissors-and-paste” method,
I am aware that in relying so heavily on Sulik I run the risk of
reproducing some of its mistakes and inaccuracies. These, however,
should prove mostly minor and should not detract from the value of
what is intended to be an overall summary of the historical context
in which al-Qarafi operated.

Chapter Three is a discussion of the madhhab as al-Qarafi’s con-
stitutional unit. It is here that I present my views on the controversy
surrounding ijtihad and taqlid and attempt to show some of the ways
in which the Islamic legal tradition, particularly the madhhab, evolved
by the time of al-Qarafi. It is also here that I explain my use of the
term “corporate” as it applies to the madhhab.

Chapter Four is a discussion of the limits of law and the jurisdiction
of the madhhab. Here al-Qarafi attempts to deal with some of the
problems raised by taglid and the corporate status of the madhhabs.
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It is in this chapter, for example, that I present his views on the limits
of law as an overall construct, and the distinction between proper and
improper taqlid.

Chapter Five is a discussion of al-Qarafi’s solution to the specific
problem of exclusivism in the judiciary. Here again I trace the evo-
lution from ijtihad to taqlid as this relates to the judicial function.
This is made necessary by the fact that al-Qarafi himself assumes this
context in analyzing and formulating his solution to the problem
of the exclusivist policies of the lone Shafi‘i chief justice, Ibn bint
al-A‘azz.

Chapter Six deals with the relationship between Islamic law and
the state. Here I discuss al-Qarafi’s attempts to impose limits on the
scope of the state’s legal jurisdiction. I also raise the issue of indi-
vidual freedom and whether or not such a concept can actually be
said to exist in Islamic law.

Needless to say, I have benefitted greatly from the efforts of many
scholars during the course of this study. At the same time, I have
found it necessary to challenge or revise the views of a number of
them, some of whom are no longer present to defend themselves. In
these instances I have tried to be fair and respectful. I can only hope,
and this is my solemn wish, that my pen has not gotten the better
of me.



CHAPTER ONE

SHIHAB AL-DIN AL-QARAFI:
CURRICULUM VITAE

Time swore to reproduce the likes of him. You have
broken your oath, O Time; so now expiate!
—Ibn Farhin

I. General Profile

Shihab al-Din Abi al-‘Abbas Ahmad b. Abi al-‘Ala’ Idris b. ‘Abd al-
Rahman b. ‘Abd Allah b. Yallin al-Qarafi was a Berber by origin,
from the North African tribe of Sanhajah. According to his own tes-
timony he was born in the year 626/1228,! apparently growing up in
the district known as al-Qarafah, just southwest of Salah al-Din’s
citadel in the old section of Cairo. His sobriquet, “al-Qarafi,” report-
edly attached to him during his youth. Frustrated by his failed attempts
to recall his proper name, a roll-caller at a school house simply decided
to write “al-Qarafi”, after noticing that the youth used to approach
the premises from the direction of al-Qarafah.? While not confirming
this particular story, al-Qarafi does explain that he acquired this name
because he lived for a time in al-Qarafah, lest it be thought that he
hailed from the Arab tribe of Banii Qarafah, who had also settled in
Egypt.® As for his death date, the sources list alternatively 682/1283
and 684/1285, the latter being the more commonly accepted.*

! Shihab al-Din al-Qarafi, al-‘Iqd al-manzim fi al-khusias wa al-‘umam (Arabic Mss.
n0.16724, Dar al-Kutub al-Misriyah), fol. 48 verso. Elsewhere I have raised doubts about
this date of birth, e.g., “From Prophetic Actions to Constitutional Theory: A Novel Chapter
in Medieval Muslim Jurisprudence,” I/MES 25 (1993): 87 (note 13); “The Second Education
of the Mufti: Notes on Shihab al-Din al-Qarafi’s Tips to the Jurisconsult,” The Muslim
World, vol. 82 no. 3—4 (July—Oct., 1992): 202 (note 5). Mea culpa.

2 See Ibn Farhun (d. 799/1396), al-Dibaj al-mudhahhab fi a‘yan ‘ulama’ al-madhhab
(Beirut: Dar al-Kutub al-‘Ilmiyah, n.d.), 66.

3 “Iqd, 48 recto-verso.

4 684/1285 is the date given by the Maliki biographer, Ibn Farhun, /bid. However, the
Shafii historian and biographer, Khalil b. Aybak al-Safadi (d. 764/1363) gives 682/1283.
See al-Wafi bi al-wafayat, 22 vols. ed. S. Dedering (Weisbaden: Fritz Steiner Press, 1392/
1982), 6:234.
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Western scholarship to date has taken only slight notice of al-Qarafi.
J. Schacht cites his work on legal precepts, al-Furig, in the bibli-
ography to An Introduction to Islamic Law.® In A History of Islamic
Law, N.J. Coulson makes mention of al-Qarafl, referring to him as
“the great Egyptian Maliki jurist and mufti of the fourteenth [sic]
century.” He also makes a few references to his works in, “The State
and the Individual in Islamic Law”. In his interesting study, The
Herb, Franz Rosenthal catalogues some of al-Qarafi’s views on the
legal status of hashish.® Wael Hallag makes an occasional reference
to some of al-Qarafi’s contributions to legal theory.® And M.H. Kerr
makes him the focus of his discussion of giyas in Islamic Reform."
To date, however, there exist no comprehensive studies on al-Qarafi
or any aspect of his legal or political thought.!" Perhaps the absence
of an entry on him in the Enyclopaedia of Islam is a telling testimony
to his perduring anonymity in Western scholarship.

During his lifetime, however, al-Qarafi was hailed as one of the
greatest scholars of his day. Leadership of the Maliki school in Cairo
is said to have devolved upon him (intahat ilayhi ri’asatu ‘l-fighi ‘ala
madhhabi malik)."* And, according to the testimony of the Maliki
chief justice, Taqi al-Din b. Shukr, “The Malikis and Shafi‘is all agreed
that the greatest contemporary scholars in Egypt were three; al-Qarafi
in Old Cairo, Nasir al-Din b. al-Munayyir in Alexandria, and Tagqi
al-Din b. Dagqiq al-‘Id in Fatimid Cairo (al-qahirah al-mu‘izziyah).”
Al-Qarafi’s extant works reflect indeed a refreshingly subtle mind and

5 (Oxford: Clarendon Press, 1964), 265.

¢ (Edinburgh: Edinburgh University Press, 1964), 143.

? International and Comparative Law Quarterly vol. 6 (Jan. 1957): 50, 53, 55, 57, 59.
¥ The Herb: Hashish Versus Medieval Muslim Society (Leiden: E.J. Brill, 1971), 108—
10, 120-21, 124, 181-83, 190-92, and passim.

¢ See, for example, Usal al-Figh, 180, 193-94; “On Inductive Corroboration, Proba-
bility and Certainty in Sunni Legal Thought,” Islamic Law and Jurisprudence: Studies
in Honor of Farhat J. Ziadeh (Seattle: University of Washington Press, 1990), 6, 10, 11
and passim.

10 Islamic Reform: The Political and Legal Theories of Muhammad Abduh and Rashid
Rida (Berkeley and Los Angeles: University of California Press, 1966), 66-75; see also
ibid., 86, 92, 193-94.

' T exclude here my own work on al-Qarafi. There is also a Cairo University Ph.D.
dissertation by ‘Abd Allah Ibrahim Salah, al-Imam Shihab al-Din al-Qarafi wa atharuhu
Ji usal al-figh, which, after repeated attempts, I was unable to obtain.

12 al-Dibaj, 62.

13 Ibid., 65. There is some confusion about the name of this chief justice. According
to al-Suyati’s list in Husn al-muhddarah, 1:288, there is no Maliki gadi al-qudat named
Taqi al-Din b. Shukr; there is a Taqi al-Din b. Shas (d. 685/1286) and a Nafis al-Din
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an almost irreverent passion for knowledge. In his al-Ajwibat al-
fakhirah ‘an al-as’ilat al-fajirah, a refutation of certain Jewish but
especially Christian charges, he flaunts his knowledge of Hebrew,
quoting and translating the Old Testament (in Arabic script).'* Mean-
while, Brockelmann cites al-Ghurbah al-fakhirah raddan ‘ala al-millat
al-kafirah (possibly the same work) as “the greatest apologetic achieve-
ment in Islam”."* Both al-‘Iqd al-manzam fi al-khusis wa al-‘umam
and al-Istighn@ fi al-istithna’ show al-Qarafi to have been an able
lexicographer and grammarian. In addition to these propadeutic re-
ligious sciences, however, his al-Furiiqg reveals that he was also versed
in mathematics and even had a working knowledge of the rudiments
of magic. In al-Dhakhirah (his opus on Maliki figh), he speaks of
using algebra to compute the shares of inheritance.'® And his al-Istibsar
fima tudrikuhu al-absar is an attempt to explain some of the mysteries
of opthamology and astronomy (in response, incidentally, to some
questions put to the Ayyubid sultan, al-Malik al-Kamil, by the ruler
of Sicily, Frederick II).'” But it was ultimately al-Qarafi’s acumen as
a legal theoretician (usili) and his uncommon ability to construct and
manipulate legal precepts and propositions (gawa‘id/sg. qa“idah) that
earned him lasting acclaim. Al-Safadi identifies him thus as “one of
the Maliki Imams in the area of legal theory (usal al-figh).”*® Other
sources contain, meanwhile, numerous citations of scholars, Maliki
and non-Maliki alike, who travelled to Egypt from Syria and North
Africa to study usil al-figh with him." His writings would even induce

b. Shukr (d. 680/1281). At Husn al-muhadarah, 1:316, however, al-Suyuti apparentiy
copies Ibn Farhiin’s mistake and mentions a Taqi al-Din b. Shukr. Meanwhile, al-Magqrizi
mentions a Shams al-Din b. Shukr, who was the Maliki chief justice in 677/1279. Khitat,
2:374.

4 al-Ajwibat al-fakhirah ‘an al-as’ilat al-fajirah, ed. Bakr Zaki ‘Awad (Cairo: Maktabat
Wahbah, 1407/1987), 226 (where he quotes Genesis 49:10), 239 (where he quotes
Deuteronomy 31:9), and passim. I am thankful to Professor Benjamim Hary of Emory
University for his kind assistance in converting al-Qarafi’s Arabic rendering of these
verses into Hebrew and then locating them in the Hebrew Bible. According to Professor
Hary, there are a few minor typographical errors in al-Qarafi’s Arabic rendering. These
may be attributable, however, to the editor of the text rather than to al-Qarafi himself.

5 GAL, SI, 665.

16 (Cairo: Matba‘at Kulliyat al-Shari‘ah, 1381/1961) 1:37. The College of Shari‘ah at
al-Azhar university had planned to edit and publish the entire six volumes of al-Dhakhirah.
To date, however, only volume one has appeared.

7 (Arabic Mss. no. 19 (falsafah), Dar al-Kutub al-Misriyah). I wish to express my
thanks to Dr. Muhammad Fadel for his kind assistance in procuring a copy of this manuscript.

¥ al-Wafi, 6:233.

1% See, e.g., Abu al-Falah ‘Abd al-Hayy b. al-‘Imad, Shadharat al-dhahab fi akhbar man
dhahab, 8 vols. (Beirut: Dar al-Afaq al-Jadidah, no date), 6:87; Taqi al-Din al-Magriz,
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the 10th/16th century al-Suyiti to place him on his list of mujtahid
mutlags.” For reasons alluded to in the introduction and further explored
in chapter three, al-Qarafi himself would probably not have made
much of this claim; he certainly does not make it for himself. This
is not to deny, however, that, assuming that the biographical diction-
aries of Ibn Farhiin and al-Timbukti suffer no serious omissions, he
was probably the greatest Maliki legal theoretician in all of 7th/13th
century Egypt, his only competition in this regard being the Kurdish
repatriot from Damascus, Jamal al-Din Ibn al-Hajib (d. 646/1248).2!

Given this level of fame and achievement, one is struck by the
paucity of citations on al-Qarafi in the standard chronicles and bio-
graphical dictionaries. Even authors who are aware of his activities
fail to pay him individual notice. In Shadharat al-dhahab, for ex-
ample, Ibn al-‘Imad (d. 1089/1679), cites both the fact that al-Qarafi
engaged in a disputation with a Shafi‘i judge, a certain Wajih al-Din
‘Abd al-Wahhab b. al-Hasan,? and that another Hanbali scholar trav-
elled to Egypt to study legal theory with him.? Yet, nowhere in this
work does he devote a biographical notice to al-Qarafi specifically,
neither under 684/1285, nor 682/1283. This lack of recognition is
repeated in al-Dhahabi’s (d. 748/1347) massive Siyar al-a‘lam al-
nubala®® and al-Bidayah wa al-nihayah of his fellow Syrian, Ibn Kathir
(d. 774/1343).% In a similar fashion, contemporary and later Egyptian
historian-biographers, including Ibn ‘Abd al-Zahir (620/1223-692/
1292), Shafi b. ‘Ali (649/1252-730/1330), al-Magqrizi (d. 845/1441),
al-‘Ayni (d. 855/1451), Ibn Iyas (d. 930/1524) and Ibn Taghribirdi
(d. 874/1470) also fail to pay al-Qarafi notice. The only works in

Kitab al-Mugqaffa al-Kabir, 8 vols. ed. Muhammad al-Ya‘lawi (Beirut: Dar al-Gharb al-
Islami:1411/1991), 1:608, 3:763, 5:571-72 and passim.

2 Husn al-muhddarah, 1:316fT.

2 Ibn Farhun’s list of commentaries on Ibn al-Hajib’s figh work suggests that he was
the 7th/13th century’s uncontested master in Maliki figh, being followed, perhaps, by Jamal
al-Din Ibn Shas (d. 616/1219), author of al-Jawahir al-thaminah fi madhhab ‘alim al-
madinah. al-Dibaj, 189-91. Hajji Khalifah, meanwhile, gives an extraordinarily long list
of commentaries and abridgments on Ibn al-Hajib’s Muntaha al-wusul [sic] on usal al-
figh and dialectic. See Kashf al-zunitn ‘an asami al-kutub wa al-funiin, 2 vols. (Istanbul:
Matba‘at al-Ma‘arif, 1360-62/1941-43), 2:1853-57.

2 Shadharat, 5:396.

2 Ibid., 6:87.

24 Shams al-Din Muhammad ibn Ahmad b. ‘Uthman al-Dhahabi, Siyar al-a‘lam al-
nubal@’, 35 vols. (Beirut: Mu’assasat al-Risalah, 1409/1988).

¥ al-Bidayah wa al-nihayah, 14 vols. (Beirut: Maktabat al-Ma‘arif, 1405/1984).
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which I was able to locate individual notices on him are al-Suyduti’s
Husn al-muhadarah,® al-Safadi’s al-Wafi bi al-wafayat*” and al-Dibaj
al-mudhahhab of Ibn Farhiin,®® the latter, which treats Malikis exclu-
sively, containing the fullest citation.

Al-Qarafi’s exclusion from so many historical and biographical
sources need not cast any doubts on his significance as a thinker.
Medieval Muslim historians routinely copied the works of their pre-
decessors, at times uncritically and with little regard for extraneous
information that may have come to them otherwise. Where an earlier
author missed an entry, his omission could be repeated for several
generations over. That Ibn al-‘Imad, for example, clearly knew of al-
Qarafl is an obvious reflection of this phenomenon in Shadharat al-
dhahab. Al-Magqrizi too, in al-Muqaffa al-kabir, fails to give an
individual notice on al-Qarafi, despite his citing several other scholars
who studied usil al-figh with him.?® Al-Dhahabi (a frequent source
for Ibn al-‘Imad) and Ibn Kathir are also suspected of having known
of al-Qarafi, since their esteemed teacher, Ibn Taymiyah, is known
to have fusiladed some of the latter’s less stringent views on the legal
status of hashish.’® At any rate, such lack of recognition by medieval
Arabic sources, though providing little grounds for downplaying al-
Qarafi’s importance as a jurist, should go a long way perhaps in
vindicating his perduring anonymity in Western scholarship.

II. Teachers

The paucity of biographical information on al-Qarafi obscures his
educational background. Al-Safadi and al-Suyiti name no teachers;
Ibn Farhiin names only four, two of these Shafi‘is, one a Hanbali and
only one a Maliki. Al-Qarafi himself adds to this list by intimating
a cherished relationship with the celebrated Ibn al-Hajib.3' This,
however, was almost certainly short-lived and probably of limited

% 1:316.

7 al-Wafi, 6:233-34.

B g].Dibaj, 62-67.

» See Taqi al-Din al-Magrizi, al-Muqaffa al-Kabir, 1:608, 3:763, 5:571-72 and
passim.

% Rosenthal, The Herb, 181-85, esp. 183 (Arabic text of al-Zarkashi’s Zahr al-“Arish,
beginning of p. 175).

3! See al-Furuq, 1:64.
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consequences: al-Qarafi was only thirteen when Ibn al-Hajib came to
Egypt in 639/1241 and twenty when the latter died some seven years
later in Alexandria, where he reportedly spent the last few years of
his life. And though Ibn al-Hajib wrote an important work on usil
al-figh and dialectic, Nihayat al-wusil wa al-amal ila “ilmayy al-usal
wa al-jadal, this work does not figure at all in al-Qarafi’s writings
on the subject.”? In fact, I have come across very few actual citations
of Ibn al-Hajib in any of al-Qarafi’s works.* Meanwhile, his opus
on Maliki figh, al-Dhakhirah, suggests a much larger debt to other
unnamed Maliki teachers. The absence of Hanafi teachers from his
vitae is both interesting and probably accurate. The high proportion
of Shafi‘is, meanwhile, as shall be seen in chapter two, only under-
scores their dominance in Cairo, both politically and intellectually.

Al-Qarafi’s Hanbali teacher was Shams al-Din Abii Bakr Muhammad
b. Ibrahim b. ‘Abd al-Wahid b. “‘Ali b. Surar (d. 676/1277), a jurisconsult
and hadith expert originally from Jerusalem. He came to Egypt
sometime after 640/1242 after studying in Baghdad. In Egypt he became
the first Hanbali gadi al-qudat under Baybars in 663/1265 and had
also been the first professor of Hanbali law at the famous Salihiyah
madrasah.® He was later coerced, however, (or duped) into placing
certain misappropriated funds into his care, as a result of which he
was removed from office and spent a couple of years in prison.* Al-
Qarafi’s debt to him was most probably in the area of hadith. Sh.
‘Abd al-Fattah Abi Ghuddah, editor of the 1967 edition of the Tamyiz,
gives the opinion that this was the area in which al-Qarafi was
surprisingly weak.”” However, the editors of al-Dhakhirah point out

32 Interestingly, a mukhtasar of Ibn al-Hajib’s work became the subject of a number
of commentaries by Shi‘ite authors and even became a standard text among Shi‘ite law
students. See D. Stewart, “Twelver Shi‘i Jurisprudence and Its Struggle with Sunni
Consensus,” (Ph.D. diss., The University of Pennsylvania, 1991), 189-92.

3 There is an interesting comment in al-Timbukti’s Nay! al-ibtihaj, 50, 73, in which
al-Shatibi and al-Qabab indict Ibn al-Hajib, along with Ibn Bashir and Ibn Shas, for having
“corrupted figh.” Al-Timbukti is not quite able to say exactly what this means, but he
surmises that the reference is to their having taken over principles from non-Maliki scholars,
e.g., al-Ghazali, and then extrapolating from these views that violated the Maliki madhhab.
See ibid, 73.

3 On Shafi‘i dominance and the relationship among the schools of law in Cairo, see
below, 53-56.

3 See below, 4041.

% Kitab al-dhayl ‘ala tabaqat al-hanabilah, 2 vols. (Beirut: Dar al-Ma‘arif, n.d.),
2:294-95.

3 Tamyiz, 13.



SHIHAB AL-DIN AL-QARAFI 7

that al-Qarafi simply relied on and related the meanings as opposed
to the verbatim expressions of hadith, a practice, according to them,
common among jurisconsults.*®

Al-Qarafi’s Maliki professor was Sharaf al-Din Muhammad b.
‘Umran b. Musa, better known as al-Sharif al-Karaki (d. 688 or 9/
1290 or 91). Little is known of al-Karaki’s activities overall. He came
to Egypt from North Africa after learning Maliki figh in Fez. As a
Maliki, he was possibly al-Qarafi’s professor proper, i.e., his professor
of law.* Ibn Farhiin reports that the latter worked under al-Karaki
(ishtaghala ‘alayh),® which suggests that it was possibly al-Karaki
who granted al-Qarafi his license to teach and issue formal legal
opinions (al-ijazah li al-tadris wa al-ifta’).*' Al-Karaki himself is said
to have studied with the redoubtable Shafi‘ jurist, ‘Izz al-Din b. “‘Abd
al-Salam, and to have mastered both the Maliki and Shafi‘i systems
of law.*

Shams al-Din al-Khusrushahi (d. 652/1254) was an accomplished
Shafi‘i legal theoretician and rationalist theologian (mutakallim). He
studied with the famed Fakhr al-Din al-Razi (d. 606/1209) and was
apparently deeply influenced by the latter.*’ It was presumably through
al-Khusrashahi that al-Razi came to exert such an unexpected but
apparently powerful influence on al-Qarafi. The latter wrote commen-
taries on a number of al-Razi’s works, including his al-Arba‘in fi usul
al-din, on rationalist theology, and his voluminous al-Mahsil on usal
al-figh, of which al-Qarafi’s Tanqih al-fusul is an abridgment and his
Sharh tangih al-fusil a commentary on the latter. “Commentaries,”
it is true, were often the means taken by less known scholars to identify
themselves with superstars in order to entice people into reading their
works, even, or perhaps especially, when their ideas differed from
those of the original author. In al-Qarafi’s case, however, it is clear
that he had a genuine admiration for al-Razi. In fact, he repeatedly
refers to the latter as “al-Imam,” so much so that he has to alert his
reader on occasion that he is using this title to refer to Malik! This

® 1:12.

¥ “Pour I’étudiant de la madrasah, il pouvait avoir, au cours de ses études, plusieurs
professeurs de plusieurs madhhabs (hanafite, malikite, etc.) mais son appartenance a I’'un
de ces madhhabs etait determinée par celle de son professeur de droit (figh).” See
G. Makdisi, “La Corporation,” 196.

“ gl-Dibaj, 332. On ishtighal, see Makdisi, Rise, 206-10.

4 On this instrument see Makdisi, Rise, 148-52.

“* al-Dibaj, 332.

4 Ibn Taghribirdi, al-Nujum, 7:32.
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attachment to al-Razi may appear at first blush a tad anomalous. But
this may be a result of our failure to appreciate the significance of
al-Razi in later, i.e., post 7th/13th century, usil al-figh overall. From
the commentary by al-Isnawi (d. 772/1370), for example, on al-
Baydawi’s (d. 685/1286) widely read Minhdj al-wusil ila “ilm al-usul
we learn that al-Razi was viewed as something of a master synthesizer
who had successfully digested and integrated all that had preceded
him.* This, when added to his own contributions, conferred upon his
work a sort of state-of-the-art status. One notices that Hajji Khalifah
cites no less than fifteen commentaries, ta‘ligahs and abridgments on
al-Razi’s al-Mahsil (or derivatives thereof),* as compared to a mere
four on al-Ghazali’s al-Mustagsfa,* none on al-Juwayni’s al-Burhan,"
and none on al-Basri’s al-Mu‘tamad.®® Meanwhile, works by such
authors as al-Qarafi and the Hanbalite, Muhyi al-Din al-Tafi (d. 710/
1310) testify to al-Razi’s cross-over appeal. Indeed, one senses that
it was 7th/13th and 8th/14th century preoccupation with al-Razi that
so drastically reduced the impact of the great Sayf al-Din al-Amidi
(d. 631/1233), though the latter would exert an undeniable, albeit
indirect, influence via Ibn al-Hajib’s Muntaha al-sil, said to be an
abridgment of al-Amidi’s al-Thkam.® In sum, all of this suggests that
rather than view later usil al-figh in light of the writings of such early
masters as al-Ghazali (d. 505/1111), al-Juwayni (d. 478/1085) or al-
Basri (d. 436/1044), a more profitable approach might begin by looking
to the contributions of al-Razi and his commentators.

It is necessary, however, to make a couple of points regarding the
relationship between al-Razi and al-Qarafi. First, al-Qarafi was appa-

4 Jamal al-Din al-Isnawi, Nihayat al-sal fi sharh minhaj al-wusal ila “ilm al-usil,
3 vols. (Beirut: Dar al-Kutub al-‘Ilmiyah, 1403/1983), 1:4 (on the margin of Ibn Amir
al-Hajj’s al-Tagqrir wa al-tahbir).

4 Kashf al-zunan, 2:1615-16.

“ Ibid., 2:1673.

4 Ibid., 1:242,

8 Ibid., 2:1732.

“ Cf., B. Weiss, The Search for God's Law: Islamic Jurisprudence in the Writings of
Sayf al-Din al-Amidi (Salt Lake City, University of Utah Press, 1992), 22. Mention has
been made of the large number of commentaries on Ibn al-Hajib. Hajji Khalifah states
that the latter’s Muntaha al-sitl was a mukhtasar of al-Amidi’s al-Ihkam. He cites, however,
no direct commentaries on al-Amidi’s work (Kashf, 1:17). I would submit that the main
attraction to Ibn al-Hajib resided not so much in the content as the brevity of his work,
which rendered it a text that could be easily taught and digested. The same might be said
of al-Baydawi’s Minhdj. Meanwhile, speaking of al-Amidi, al-Qarafi’s frequently cited
teacher, al-‘Izz b. ‘Abd al-Salam, is said to have studied usil al-figh under him. See Ibn
al-‘Imad, Shadharat, 5:301.
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rently interested only in al-Razi’s writings on theology and legal theory
proper, i.e., proper disciplines in which he considered the latter an
authority. Encyclopedic works on the order of Jami al-‘uliim or even
al-Tafsir al-kabir (Mafatih al-ghayb) were of no apparent use to him.
In Jami‘ al-‘ulum, for example, al-Razi’s main objective was allegedly
“to preserve the conception of the Imam as the ideal ruler”.® This,
as I have tried to show elsewhere, was an ideal quite removed from
al-Qarafi’s thinking.’! Second, despite his genuine admiration for al-
Razi, al-Qarafi was not in the habit of slavishly following the master.
His writings show that he often differed, at times strongly, with al-
Razi, and that he continued to ponder and rethink issues on which
he had taken the latter to task.”? This manner of sustained discourse
with the venerated master would undoubtedly sharpen al-Qarafi’s appre-
ciation for intellectual neatness and precision. One finds thus in his re-
lationship with al-Rézi a significant contribution to his tendency toward
logical punctiliousness and critical over dogmatic theory and analysis.

By far, however, al-Qarafi’s most important teacher was the re-
doubtable Shafi1 jurist, ‘Abd al-‘Aziz b. ‘Abd al-Salam ibn Abu al-
Qasim b. al-Hasan b. al-Muhadhdhab, better known as al-Izz ibn
‘Abd al-Salam. Even before he came to Cairo from Damascus in 639/
1241, Ibn ‘Abd al-Salam’s reputation had become the stuff of legend.
In Damascus, as sermon-giver (khatib) of Umayyad mosque, he openly
defied what he considered to be unsanctioned customs followed by
the other sermon-givers: he refused to wear black, refused to say his
sermons in rhymed prose (saj) and refused to praise the princes. In
fact, when al-Salih Isma‘il made his capitulatory concessions to the
Crusaders during his struggle with al-Salih Ayyab,” Ibn ‘Abd al-
Salam deleted his mention from the khutbah and condemned him
publicly from the pulpit! Isma‘il had him jailed, but later released him,
afterwhich time he migrated to Egypt.>*

% AK.S. Lambton, State and Government, 132.

5! “From Prophetic Actions to Constitutional Theory.”

32 See, e.g., his correction of al-Razi and an earlier opinion of his own at Sharh, 262:
“... and for this reason I added the additional stipulations that you see here.... And
this was a mistake on my part. . . . A full explication of this issue is included in the chapter
dealing with the basis of legal rulings (ma yatawaqqafu ‘alayhi “I-hukm), which you should
now consult, because what I mentioned there is actually the correct definition. As for what
I and the Imam (al-Razi) stated originally, it is incorrect”.

3 A summary of the history of Egypt (and, to some extent, Syria) in this period is
provided in chapter two below, 33-52.

4 Ibn Hajar al-‘Asqalani, Raf*, 2: 351; Shadharat, 5:301-02.
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Upon his arrival in Cairo, he was welcomed by al-Salih Ayyub,
who appointed him chief justice of Fustat and the southern quarter
of Cairo (al-wajh al-qibli).>> But even in the face of this hospitality,
Ibn ‘Abd al-Salam remained the enemy of compromise. When he
received word about a certain house of ill repute that had been allowed
to operate unmolested by the authorities, he marched up to the citadel
and gave the Sultan a royal reprimand. When the Sultan explained
that he was not responsible for the situation and that he had inherited
it from his father’s reign, Ibn ‘Abd al-Salam reportedly asked him
if he would be content with being among those condemned in the
Qur’an who say, “We found our fathers following a way, [and we
are following their example]”.* Later, when al-Zahir Baybars became
Sultan, Ibn ‘Abd al-Salam reportedly refused to swear allegiance until
he had seen satisfactory proof that Baybars had passed through the
necessary steps to becoming a freed slave.’’ In fact, Ibn Iyas cites
an incredible report to the effect that Ibn ‘Abd al-Salam once insisted
on selling the mamlizks in a public auction, arguing that their status
as slaves disqualified them from holding public office!*

Ibn ‘Abd al-Salam’s legendary exploits eventually earned him the
nickname, “sultan al-‘ulama™.® His activities suggest that this title
was well deserved and that he was the legitimizing authority among
the fugaha’ of Cairo. In fact, his many crucial roles and his being
referred to as shaykh al-islam give the vague impression that in the
same way that each madhhab was headed by a headmaster or ra’is,
the legal community as a whole may have been informally headed
by a shaykh al-islam whose function it was to defend their interests
and mediate between the populace and the central power. Thus, when
Sayf al-Din Qutuz wanted to levy additional taxes in preparation to
meet the Mongols, he felt it necessary to seek Ibn ‘Abd al-Salam’s
approval, despite the fact that the latter was at the time retired from
public office and serving in no official capacity.** When Baybars
decided to reorganize the judiciary in 660/1262, he delayed the initial

5 See Ibn Hajar al-‘Asqalani, ibid, 2:351.

% Ibid., 2:352. The Qur’anic reference is 43:22-23.

57 Nielsen, “Sultan al-Zahir Baybars,” p. 172.

% Bada’i, 1:274. See also, al-Suyiti, Husn al-muhadarah, 2:162-63 for a fuller version.

% Raf*, 2:350. This title was reportedly given him by Ibn Daqiq al-id. See Ibn al-
‘Imad, Shadharat, 5:302.

% See, e.g., Sulik, 1:416-17. Interestingly, the chief justice at the time was the wily
Badr al-Din al-Sinjari, who was also summoned to the citadel for this meeting but upon
whose approval alone Qutuz was apparently unwilling to rely.



SHIHAB AL-DIN AL-QARAFI 11

stages (which broke the Shafic monopoly) until the month of Dhi
al-Hijjah, i.e., six months after Ibn ‘Abd al-Salam’s death.®’ When Ibn
‘Abd al-Salam finally died, Baybars is reported to have breathed a
sigh of relief, saying, “Now my reign is secure; for were this shaykh
to incite the people against me, my kingdom would be snatched away.”
Meanwhile, within the legal community, or at least among the Shafi‘s,
Ibn ‘Abd al-Salam’s standing is succinctly summarized in a state-
ment attributed to Zaki al-Din al-Mundhiri (581/1185-656/1258),
the Shafii jurist, hadith expert and author of the still ubiquitous
Kitab al-targhib wa al-tarhib: “We used to give legal opinions before
shaykh ‘Izz al-Din arrived; now that he is among us, we no longer
do so.”®

A number of sources report that Ibn ‘Abd al-Salam ultimately reached
the rank of ijtihad, transcending the Shafi‘i madhhab altogether and
issuing legal opinions according to his own lights.%* This attitude is
clearly reflected in his writings, where in response to the question of
the qualifications required of one who issues farwas he insists that
the latter be “a mujtahid in the principles of the law (usal al-shari‘ah)”.%®
This translated into a certain vigilance and even intolerance on his
part towards what he deemed to be “weak and poorly substantiated”
views espoused by the other schools.® Indeed, he was openly critical
of the Maliki tendency to go beyond the four corners of scripture on
the basis of maslahah and related principles.”’” And he was equally
hostile towards concessions made on the basis of the purportedly “cor-
porate” status of the madhhabs.® Instead, al-‘Izz insisted that only
those views shown to comport best with scripture deserved recogni-
tion; and the mere fact that a view was endorsed by the Maliki or

81 See Sulik, 1:472, where it is reported that the appointment of the four deputy judges
(nuwwab) took place in Dhu al-Qa‘dah of 660, pace J.H. Escovitz, who puts it at 661.
See J.H. Escovitz, “The Establishment of the Four Chief Judgeships in the Mamluke
Empire, Journal of the American Oriental Society, 102 no. 3 (1982): 529.

62 Shadharat , 5:302. See also T3aj al-Din al-Subki, Tabagqar al-shafi‘ zyah 6 vols. (Cairo:
Husayniyah Press, 1324/1906), 5:84.

6 Bada’i‘, 1:317. On al-Mundhiri, see Shadharat, 5:277-78.

% Shadharat, 5:301; Raf*, 2:351; Husn al-muhadarah, 1:314.

 Fatawa sultan al-‘ulama’ al-‘izz ibn ‘abd al-salam, ed. Mustafa ‘Ashiq (Cairo: Maktabat
al-Qur’an, nd.), 127.

% See, for example, his views at Ibid., 106.

7 See, his Qawa‘id al-ahkam fi masalih al-anam, 2 vols. ed. Taha ‘Abd al-Ra’af Sa‘d
(Cairo: Dar al-Jil, 1400/1980), 2:158. See also below, 63.

% See, e.g., Fatawa, 106. For a discussion on the corporate status of the schools of
law, see below, 103-12,
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any other madhhab was of no probative value at all. This manner
of reckoning was passed on to his favored protegé, the pertinacious
Taj al-Din b. bint al-A‘azz, who served as Shafii chief justice under
Baybars before (and after) the latter’s reorganization of the judiciary.
It was primarily against the exclusivist policies of Ibn bint al-A‘azz
as head of the judiciary that al-Qarafi would ultimately direct his
Tamyiz.®

Al-Qarafi’s relationship with Ibn ‘Abd al-Salam was thus doubled-
edged. On the one hand, he had great admiration for the shaykh, as
he would later state in his al-Furig:

No one have I seen throw question[s] into relief as did shaykh ‘Izz al-
Din b. ‘Abd al-Salam, may God shew him mercy and sanctify his soul.
Indeed, he had a striking ability to resolve difficult questions, both textual
and theoretical, in many areas of the Law. And he would be blessed
with insights totally unknown to others, may God shew him an abun-
dance of mercy.”

At the same time, Ibn ‘Abd al-Salam represented precisely that ten-
dency, so dreaded by al-Qarafi, to ignore the considerable subjective
element in his own thinking while condemning its presence in the
views of others, a habit, given the political preeminence of Shafi‘ism
in Cairo,” that would inevitably result in the substitution of might
for right. Indeed, despite Ibn ‘Abd al-Salam’s noble intentions and
his belief that he was exalting scripture as the final arbiter, in reality
it was and could only be the individual mujtahid’s interpretation that
would be imposed on the community. And here, as a Maliki, al-Qarafi
was painfully aware that it was not the interpretation of any mujtahid
that mattered; it was, alas, the interpretation of the putative mujtahid
in power!

I shall return to the issues of ijtihad versus taqlid and the corporate
status of the madhhabs in chapter three below. For now it is enough
to note that al-Qarafi apparently viewed these issues in the more general
context of the relationship between knowledge and politics, i.e., the
problem of how power influences the community’s understanding of
what is ‘known’ and what is accepted, therefore, as right and proper

% Ibn bint al-A‘azz is said to have become chief justice at the specific behest of Ibn
‘Abd al-Salam. See Ibn al-‘Imad, Shadharat, 5:319; Jackson, “The Primacy of Domestic
Politics: Ibn Bint al-A‘azz and the Establishment of the Four Chief Judgeships in Mamlak
Egypt,” JAOS vol. 115 no. 1 (1995): 60.

® al-Furiag, 2:157.

" See below, 53-57.
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conduct. This is a rather common phenomenon that results from the
tendency of A’s possession of power to habituate B to seeing his
interests in conforming with A’s point of view. Over time the original
impetus behind this action is blurred or forgotten and B comes to see
himself as acting not in accordance with A’s view but with his own
interest or with the way things simply ought to be.”? At this juncture,
the incumbency of A’s view makes it difficult to subject it to critique
or criticism; for it is no longer looked upon as just another in a series
of equally eligible alternatives. This obtains despite the fact that A’s
position never really proved itself in the arena of open debate. It is
rather power and incumbency that, in the final analysis, determines
and sustains the status quo.

At any rate, al-Qarafi’s perspective on the problem of the relation-
ship between knowledge and power was significantly affected by his
experience and relationship with Ibn ‘Abd al-Salam. The latter is by
far the most oft-cited of any contemporary scholar in all of his works.
And while a comparison of their writings reveals al-Qarafi to have
been the deeper, more careful thinker,” Ibn ‘Abd al-Salam more than
made up for this by the sheer force of his personality and the magnitude
of his reputation. It is perhaps no accident that in the “pure-law
doctrine” ultimately developed by al-Qarafi there lies an effective
mechanism for reducing the impact of personality and other non-legal
sources of authority on the ability of scholars to pass off their personal
views and predilections as bonafide law.™

IIl. Teaching and Other Preoccupations

The paucity of biographical information on al-Qarafi also obscures
his teaching career. I have come across references to only three teaching
posts which he was to have held: the Maliki chair at the Taybarsiyah
college; a teaching position in Maliki law at the Cairo Friday-mosque
(jami® misr), and the Maliki chair at the Salihiyah super-college. Given
his overall reputation and the obvious concern for students portrayed
in his works, one would think that al-Qarafi had a much more active

™ On this understanding of the confluence between power and authority, see the dis-
cussion by T. Ball, “New Faces of Power,” Rethinking Power, ed. T.E. Wartenberg (New
York: State University of New York Press, 1992), 18-19.

3 Compare, e.g., al-Qarafi’s al-Furiq with Ibn ‘Abd al-Salam’s Qawa‘id al-ahkam,
both on legal precepts and propositions.

" See below, 123-41.
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teaching career than this. Unfortunately, we are simply poorly served
by the sources in this regard.

The Taybarsiyah college was founded in 677/1279 by the Mamlik
amir ‘Ala’ al-Din Taybars al-Waziri with an endowment for thirty
students, fifteen Shafi‘i and fifteen Maliki. According to Ibn Dugmaq,
al-Qarafi was the first to occupy the Maliki professorship there.” Al-
Safadi reports that he also taught at the Cairo Friday-mosque, but he
does not indicate whether this was a formally endowed post or simply
a halgah.” 1 have come across no additional information on the
activities of this mosque in either al-Maqrizi or Ibn Dugmagq. At any
rate, al-Qarafi’s most important post was his professorship at the famous
Salihiyah super-college. This madrasah, which had a chair for each
of the four Sunni schools of law, constituted a sort of round table
and testing ground where each school would strive to make its best
showing. In this capacity, early Mamliik rulers came to acknowledge
it as the most important repository of religious knowledge: al-Mu‘izz
Aybak established his mazalim court there;”” and when Baybars installed
the four chief judges in 663/1265, they all came from the Salihiyah.
Al-Safadi indicates that al-Qarafi assumed his tenure at the Salihiyah
sometime around 669/1270, following the death of his predecessor,
Sharaf al-Din al-Subki.” It was presumably in this capacity that he
came into leadership of the Maliki school, which may have included
both Old and Fatimid Cairo, as the Salihiyah was located in the latter,
while al-Qarafi himself hailed from the former.

Despite his reputation as a jurist and his concern for the political
ramifications of the law, one is struck by the fact that al-Qarafi never
served as judge, not even a deputy (na’ib). This is particularly in-
teresting, given that the Salihiyah madrasah served as a pool from
which judges and chief justices were routinely recruited. Sharaf al-
Din al-Subki, the first Maliki chief justice appointed by Baybars, came

s Ibn Duqmagq, Kitab al-intisar li wasitat ‘aqd al-amsar, 2 vols. (Beirut. al-Maktab
al-Tijari li al-Tiba‘ah wa al-Tawzi‘; n.d.), 1:97. Al-Maqrizi cites the Taybarsiyah as a
Shafii college and does not indicate that it housed a chair for Maliki law, nor that al-
Qarafi taught there. Khitat, 2:383. Ibn Dugmig, on the other hand, indicates that the
Maliki-Shafii Taybarsiyah evolved out of an earlier college, which may have been the
Shafi‘i college identified by al-Magrizi. It is also possible that ‘Ala’ al-Din Taybars
established more than one Taybarsiyah.

% al-Wafi, 6:233.

7 al-Magrizi, Khitat, 2:374.

" al-Wafi, 6:233. On Sharaf al-Din al-Subki, see Ibn Kathir, al-Bidayah, 13:260. Al-
Suyiti reports, however, that al-Subki died in 667. Husn al-Muhadarah, 2:188.
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from the Salihiyah; and as al-Subki’s successor, it would seem that
al-Qarafi would have been next in line for such a post. But this was
not to be, and one can think of only two possible explanations. First,
his preoccupation with teaching and disputation left him little time
for other activities, he, like other scholars, fearing that involvment
with administrative matters would take him away from research and
the latest developments in legal science. The case of the Shafi‘i chief
justice, Ibn bint al-A‘azz, may have provided sufficient admonition.
It was said of the latter that were it not for his activities as judge
he would have surpassed the leading Shafi‘i of the day, al-Izz b. ‘Abd
al-Salam. Second, it may be that al-Qarafi simply lacked the political
acumen and aggressiveness necessary to landing a judgeship. Ibn
Farhiin notes that he was fond of reciting the words of the poet, Hafi
al-Ra’s:

I chided the world for giving preference to the ignorant
and passing over those of knowledge

She replied: I beg your pardon;

but the ignorant are my children,

the virtuous are the children of my co-wife.”

IV. Relevant Works

There is disagreement over the precise number of works al-Qarafi
authored. The editor of Tamyiz, Sh. ‘Abd al-Fattah Abu Ghuddah,
cites twenty-four titles and intimates that his list is incomplete.®
Brockelmann, meanwhile, cites only eleven.®! At any rate, there are
three works, all of which appear on the lists of both Abi Ghuddah
and Brockelmann, that are of primary importance for the present study.
These are Kitab al-ihkam fi tamyiz al-fatawa ‘an al-ahkam wa tasarrufat
al-qadi wa al-imam; al-Furiq; and Sharh tangih al-fusil.

In the present context, al-Qarafi’s seminal work is his Tamyiz. It
is here that he raises and attempts to address such critical issues as
the difference between the legal opinion (fatwa), the legal ruling (hukm),
and the discretionary action (fasarruf); the corporate status of the
madhhabs; the definition and limits of law; and the distinction between

™ al-Dibaj, 68. This may also be a reference to the waning position of Malikism.
8 Tamyiz, 16.
8 GAL, SI, 665-66.
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legal, non-legal and para-legal, on the basis of which it can be
determined which judicial or caliphal pronouncements are binding and
which are not. In the prolegomena to this work, he introduces the
impending discussion as follows:

To proceed: There has run over the course of time between myself and
some of the notables discussions concerning the matter of the difference
between the fatwa, in the face of which the farwa of a dissenter remains
valid and standing, and the hukm, which may not be violated by a
dissenter, and the discretionary actions of judges (tasarrufat al-hukkam)
and those of the holders of (formal) authority (tasarrufat al-a’immah).
And there is disagreement regarding the establishment of the appearance
of the crescent marking the beginning of Ramadan on the basis of a
single testimony: Does this render the fast obligatory upon one who
holds that establishing the appearance of the crescent requires the testi-
mony of two witnesses? And there is disagreement over whether a judge’s
act of selling an orphan’s property constitutes a binding ruling (hukm)
affirming the validity of the sale which may then not be challenged.
Or if [a judge] affirms the probity of a certain witness, is it then per-
missible for some other judge to reverse this (action); or does this con-
stitute a binding ruling (hukm) which may not be overturned? And similar
questions.®

Al-Qarafi completed Tamyiz apparently sometime just prior to the
year 660/1262, on the eve of the reestablishment of the ‘Abbasid
caliphate and at the height of the Ibn bint al-A‘azz controversy involving
exclusivism in the judiciary.®* Unfortunately, the Tamyiz itself carries
no date of authorship, and the only key to the present suggestion is
a citation in the text of a view apparently belonging al-‘Izz b. ‘Abd
al-Salam, following the mention of which the panegyrical formula,
“May God shew him mercy” is conspicuously missing.?* The view
in question reappears later in al-Qarafi’s al-Furig, but this time it
is cited in the past tense and followed by the panegyric, rahimuhu
‘llah.® This suggests that the formula was omitted from the Tamyiz
because at the time of its composition Ibn ‘Abd al-Salam, who died
in 660/1262, was still alive. While such evidence is far from con-
clusive, for the moment this is probably as close as we will be able

8 Tamyiz, 18.

8 See below, 64-67, 14547.
8 Tamyiz, 228.

8 al-Furuag, 2:100.
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to come to an exact date of composition. We may, nevertheless, take
some comfort in knowing that Tamyiz was definitely written before
677/1279, as it is mentioned in Sharh tangih al-fusil, which was
completed in Sha‘ban/December of that year.’® On this information,
it is almost certain that Tamyiz was written during the reign of Baybars
I. This, again, is corroborated by its relevance to a number of contempo-
rary events.

There are two printed editions of the Tamyiz. The first was pro-
duced on the basis of a single poorly preserved manuscript from the
Egyptian National library and published in 1938 by Mahmud ‘Arnis.¥
This edition is replete with errors and is at times as confusing as it
is misleading. ‘Arniis, himself a shari‘ah court judge and a scholar
of some repute, was aware that in relying on this single manuscript
he might produce an imperfect edition. Nevertheless, he felt that the
work was so important and such a brilliant testimony to al-Qarafi’s
acumen as a legal thinker that readers were likely to benefit from it
despite the inevitable inaccuracies his edition contained.

The next edition of the Tamyiz was edited by Sh. ‘Abd al-Fattah
Abi Ghuddah and appeared in 1967. This is a fine edition, annotated
and accompanied by some helpful footnotes. It was produced on the
basis of four manuscripts: (1) Mss. from the personal library of Sh.
‘Arif Hikmat at Medina (no. 3, fatawa); (2) Mss. from the Ahmadiyah
library at Aleppo (no. 306, amid a collection of books on hadith),
copied in 738/1338 by ‘Abd al-Rahman b. ‘Abbas b. ‘Abd al-Rahman;
(3) Mss. from the Azhar collection (no. 1766 figh maliki), copied in
1005/1596 by Muhammad b. Muhammad b. ‘Abd al-Baqi al-Khalidi
al-Maliki; (4) Mss. from the Egyptian National library (no. 1850 figh
maliki, specific no. 21, general no. 1850), copied in 1173/1759 by an
unknown copiest.®

There is fifth manuscript of the Tamyiz held at Princeton university
(no. 826, Yahuda collection, shelf no. 488). This is apparently not
identical to any of those relied upon by Abiu Ghuddah, as it differs
in places where he says all his sources agree. These differences are,
however, mostly minor and with a few exceptions do not significantly
affect one’s reading of the text.

8 Sharh, 460.

8 (Cairo: Anwar Press, 1357/1938).

8 See the preface to the Abii Ghuddah edition, (Aleppo; Maktabat al-Matbii‘at al-
Islamiyah, 1387/1967).
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Mention has aiready been made of al-Qarafi’s work on legal theory
(usul al-figh), Sharh tanqih al-fusil. Though it is probably his most
important work on legal theory, at least in the sense that it represents
his final conclusions on the subject, this work should not be confused
with another commentary on al-Razi’s al-Mahsil, Nafa’is al-usal fi
‘ilm al-usul (reportedly over eighteen hundred folios in manuscript),
both of which al-Qarafi refers to simply as “sharh al-mahsal”.* The
printed edition of Sharh tanqih al-fusul indicates that it was completed
in Sha‘ban/December of 677/1279.

Al-Furigq is a four-volume work on legal precepts and propositions
(gawa’id). This work, perhaps more than anything else al-Qarafi wrote,
reflects the state to which Muslim legal science had evolved up to
his time. It vividly reflects the post-formative phenomenon of what
I refer to in chapter three as “legal scaffolding,” essentially a form
of neo-ijtihad practiced under the régime of taglid. This work (also
less popularly known as Anwar al-buriiq fi anwa’ al-furiq) is appar-
ently one of al-Qarafi’s later contributions. There is no mention of
it in either Sharh tangih al-fusal or Tamyiz. It is cited, however, in
another work of his, al-‘Igd al-manzam fi al-khusis wa al-‘umam,
which was composed after 677/1279, the death-date of the Hanafi
chief justice, Sadr al-Din Sulayman, who is cited, with the panegyric,
“rahimahu “llgh,” in the text.*

Al-Furigq is, to my knowledge, the only work by al-Qarafi on which
there is a printed commentary available, Adrar al-shuriiq ‘ala anwa’
al-furig by Abiu al-Qasim Qasim b. ‘Abd Allah b. Muhammad b.
Muhammad al-Ansari, better known as Ibn al-Shatt (643-723/1245-
1323). There is also a supercommentary, Tahdhib al-furiig wa al-
qawa‘id al-saniyah fi al-asrar al-fighiyah by a modern faqih, Muham-
mad ‘Ali b. Husayn al-Maliki al-Makki (d. 1376/1948).°! Based on
the sections I consulted, neither of these works appear to offer much
insight into al-Qarafi’s thought as a whole. In fact, it seems at times
that Ibn al-Shatt’s zeal to upstage al-Qarafi results in his misunder-
standing the latter.”> Meanwhile, Muhammad ‘Ali b. Husayn is per-

¥ I have been unable to obtain a copy of Nafa’is. It is described by Shaykh Taha Jabir
al-‘Alwani in his edition of al-Razi’s al-Mahsal. T understand that it is presently being
edited in Saudi Arabia by ‘Iyad al-Sulami and is scheduled to appear soon.

% al-‘lqd, 86 recto. Sadr al-Din Sulayman is cited at ibid., 135 recto.

1 Both these works appear on the margin of al-Qarafi’s al-Furiig. For a biographical
notice on Ibn al-Shatt, see Ibn Farhan, al-Dibaj, 225-26. On Muhammad “Ali b. Husayn,
see al-Zirikli, al-A‘lam, 6:305-06.

% See, e.g., his comments at al-Furiq, 4:48ff.; 2:103ff.
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haps too far removed from al-Qarafi’s historical context to appreciate
some of the subtleties and broader implications behind his thought.

Finally, mention must be made of al-Qarafi’s six-volume opus on
Maliki law, al-Dhakhirah.®®* Though touted as one of the best works
on Maliki figh, this work is of little relevance to the present study.
To begin with, it is an early work, written before the Tamyiz. Al-
Qarafi cites it by name in al-Umniyah fi idrak al-niyah* and al-
Umniyah is cited in Tamyiz. As an early work, it appears to reflect
certain ideas that were swallowed whole by a young al-Qarafi whose
primary aim was to establish his familiarity with the authoritative
sources of madhhab-law. By the time he came to write his Tamyiz,
he appears to have outgrown some of these ideas and attitudes, including
those connected with the issues of power and obediance to the ruler.

V. Sufism

In reading al-Qarafi’s works, one notices what appears to be a con-
spicuous lack of interest on his part in Sufism, despite what his works
reveal to have been a deep religiosity and despite the presence of such
notable contemporary Maliki sifis as Ibn ‘Ata’ Allah (d. 709/1309),
Abii al-‘Abbas al-Mursi (d. 686/1287), and Abu al-Hasan al-Shadhili
(d. 656/1258). Even his mentor, al-‘Izz Ibn ‘Abd al-Salam, is said to
have attended safi sama“ sessions and is even reported to have danced
(i.e, the sufi dance).” One wonders, on these facts, if, in addition to
his preoccupation with legal matters, Sufism simply went against al-
Qarafi’s intellectual grain.

VL. Theology

Egypt in the 7th/13th century was dominated by the Ash‘arite school
of theology. Hanbalism, the perennial home of Traditionalism, had
never been a force in the Nile valley. One would be hard pressed,
in fact, to name a single Egyptian Traditionalist of note throughout

% Arabic Mss. no. 35 (figh maliki) Dar al-Kutub al-Misriyah. I have procured volumes
one, two, three, four and six, volume five being unavailable.

% (Beirut: Dar al-Kutub al-‘Timiyah, 1404/1984).

% Tbn al-‘Imad, Shadharat, 5:302.
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this period.” It comes as no surprise, then, that al-Qarafi, like most
of his compatriots, was an Ash‘arite. Even his legal writings are full
of indications to this effect. In his Sharh tanqih al-fusil, for example,
he denies the possibility of speech inhering in the divine essence.”
Thus he states in Tamyiz that the expressions of the Qur’an are “merely
indications of God’s ruling, not the ruling itself” (innama hiya adil-
latuhu la huwa),”® implying that God’s expressions are created, while
only the meanings He imparts are uncreated. This was of course the
Ash‘arite alternative to the Mu‘tazilite doctrine of the createdness of
the Qur’an, a compromise that had been rejected by Traditionalism.
To this effect, the redoubtable Ibn Taymiyah would insist that it was
not permissible to say that the Qur’an is a report about God’s
metacognition (hikayah ‘an kalam allah); rather, the Qur’an is the
actual speech of God which He Himself actually uttered.®® Other
evidence of al-Qarafi’s Ash‘arism comes from his al-Furig, where
the eponymous al-Ash‘ari is respectfully referred to as “shaykh al-
mutakallimin”.'® There he also states that notions such as God’s
corporeality (jismiyah), His occupying places (makan) and His being
located in a specific direction (jihah) were all doctrines of the “hash-
wiyah,” a pejorative term used typically by Rationalists against Tradi-
tionalists, especially Hanbalites.'”! In their effort to safeguard God’s
transcendence, the Ash‘arites had always condemned such doctrines
as anthropomorphic. Al-Qarafi too clearly endorses this proscription
when he states that the position of the people of Truth (ahl al-haqq)
is that such attributes (i.e., jihah, etc.) may not be applied to God.!®

At the same time, al-Qarafi may be described as a moderate Ash‘arite,
there being in Egypt no Traditionalist threat to spawn the type of
fanaticism seen later, e.g., in Taj al-Din al-Subki (d. 771/1369) in
Damascus. Not only does he steer clear of al-Subki’s claim that all

% See, for example, G. Leiser, “Hanbalism in Egypt before the Mamluks,” Studia
Islamica 54 (1981):155-81.

97 Sharh, 279-80.

% Tamyiz, 44.

% Taqi al-Din Ibn Taymiyah, Majmii‘ al-rasa’il al-kubra, 2 vols., (Cairo: Muhammad
‘Ali Subayh, nd.) 1:419.

0 gl-Furig, 3:224.

01 See, for example, Ibn Rushd, al-Kashf ‘an manahij al-adillah fi ‘aqa@’id ahl al-millah
(Cairo: Mahmid “Ali Subayh, 1353/1935), p. 42: “As for that party referred to as hashwiyah,
they believe that the way to knowledge of God’s existence is revelation (sam®), not reason
(‘aql); that is to say that the faith (iman) which He has imposed as a duty upon mankind
may be attained (merely) through receipt of reports from the Prophet (sahib al-shar).”

2 gl-Furig, 4:128. 4:113-14.
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Malikis were Ash‘arites,'® he appears unperturbed by the presence
of known Traditionalists within Maliki ranks. In al-Dhakhirah, for
example, he pays careful and conspicuous homage to such great Maliki
Traditionalists as Ibn ‘Abd al-Barr, Ibn Abi Zayd and Aba Bakr b.
al-‘Arabi.'* Similarly, he shows himself to be extremely tolerant and
conscientious in his judgments of non-Ash‘arites even outside the Maliki
school. While condemning, for example, certain doctrines of the
hashwiyah as anthropomorphic, he insists all the same that such views
do not constitute unbelief and that those who profess them are not
to be branded unbelievers.!®

A. al-Qarafi and Ash‘arism

Having established al-Qarafi’s Ash‘arism, a word must be said about
the broader implications of Ash‘arite theology for legal and political
thinking in medieval Islam. To begin with, it would be erroneous to
see al-Qarafi as one in a series of Ash‘arite thinkers who operated
within the confines of what H.A.R. Gibb referred to as the “Asharite
theory” of the caliphate. According to Gibb, this theory was initially
dedicated to the historical continuity of this hallowed institution.'%
But, beginning with al-Mawardi (d. 450/1057), Ash‘arite attempts to
reconcile theory with historical fact proves too arduous, as a result
of which they end up divorcing the Imamate from the shari‘ah al-
together, in effect negating, according to Gibb, the rule of law, a
process that reaches its epitome in the writings of the Shafii chief
gadi of Cairo, Badr al-Din b. Jama‘ah (d. 733/1333), who acknowl-
edges forceful usurpation as a legitimate basis for rule.!”” This essen-
tially realist concession would not be conceded overnight, however.
Between al-Mawardi and Ibn Jama‘ah Ash‘arite thinkers would mount
a frantic search for alternatives to the classical theory which, despite -
a beleaguering reality, might safeguard the supremacy of the shari‘ah
and reinforce the authority of the caliph as its upholder.!® The attempt

103 See Taj al-Din al-Subki, Mu‘id al-ni‘am wa mubid al-nigam, (Beirut: Mu‘assasat
al-Kutub al-Thagqafiyah, 1407/1986), 62: “God has kept pure the Malikis; never has there
been a Maliki who was not an Ash‘arite”. .

1% al-Dhakhirah, Arabic Mss. no. 35 (figh Maliki) Dar al-Kutub al-Misriyah.

15 al-Furigq, 4:128. See also his lengthy discussion at ibid, 4:114-37, where he dis-
tinguishes between indiscretions that constitute unbelief and those that do not.

106 H.A.R. Gibb, Sunni Theory of the Caliphate, 142, 143.

197 See, e.g., E.LJ. Rosenthal, Political Thought in Medieval Islam, 43-51.

1% Gibb, Sunni Theory, 143.
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was of course a dismal failure with the result that the caliph came
to be viewed less and less as the true upholder of the religious law.
As al-Qarafi died less than two generations before Ibn Jama‘ah, one
might be tempted to see in his ideas on law and the caliphate another
link in this failed attempt. But as I have tried to show elsewhere, al-
Qarafi was neither in the business of reaffirming the authority of the
caliphate'® nor, in my estimation, a participant in this evolutionary,
now neo-Ash‘arite chain. In fact, I am inclined toward the suggestion
of D.P. Little to the effect that there never was any specifically Ash‘arite
tradition on the caliphate.!"” As such, whatever ideas al-Qarafi ex-
pressed on the subject are better understood in light of the political
realities of Egypt in general and early Mamlik Egypt specifically. For
example, his doctrine to the effect that individuals are sui juris has
the effect of safeguarding the sanctity of the religious law without a
caliph.'"" But rather than see this as the result of a natural (or un-
natural) progression in Ash‘arite theory, this would be better under-
stood in light of the fact that no Sunni caliph had held more than
titular authority in Egypt for almost half a millennium and al-Qarafi
himself lived through a three-year period (656—659/1258-1261) dur-
ing which there was no caliph.

I shall have more to say about the political context of early 7th/
13th century Egypt in chapter two below. In the meantime, there is
a much more serious issue to be confronted, namely, the impact of
Ash‘arism per se on legal and political thinking in medieval Islam,
particularly in light of the view of some scholars that Ash‘arism
promoted a certain scriptural determinism that restricted the role of
reason to analogical and deductive permutations of scripture. This is
important to the discussion of the rule of law inasmuch as it informs
what may be understood by the idea of law itself, and, hence, what
it was that al-Qarafi was trying to defend. If, as a matter of fact,
Ash‘arism can be understood to have contributed to the hegemonic
propensity of the religious law by insisting that the only sound judg-
ments are those that are rooted in scripture, then, al-Qarafi, as an
Ash‘arite, might be expected to look askance upon the use of reason

1% See, Jackson, “From Prophetic Actions to Constitutional Theory,” 85-86.

"0 Little points to the fact, for example, that al-Mawardi’s Hanbalite contemporary,
Abii Ya‘la (d. 458/1064) held some of the very same ideas found in his Ash‘arite coun-
terparts. See “A New Look at al-Ahkam al-Sultaniyya,” The Muslim World vol. 64
no. 1 (1974):15.

"' On sui juris, see below, 217-24,
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as a competing alternative and a threat to the primacy of scripture.
In point of fact, however, this is not at all what one finds to be the
problem for al-Qarafi. Rather, the problem for him is his recognition
that all legal interpretations recline upon some use of human reason-
ing, and, as such, they all contain an inextricable subjective element.
Where, therefore, the collective efforts of the community’s attempt
to understand scripture resulted in disagreement, it would be disin-
genuous for one party to claim objective truth while condemning the
view of its counterparts as wrong, at least in any objectively knowable
sense.''? As such, the only fair and honest alternative would be to
acknowledge, within certain limits, the existence of multiple legal
truths for the Here and Now, leaving the issue of their proximity to
actual truth to God and the Hereafter. Barring this, in the absence
of voluntary concessions made in the arena of open exchange, the
triumph of any interpretation over another could only recline on qualities
and mechanisms external to the competing views themselves, namely,
differential endowments of power.

This particular perspective on the role and nature of human rea-
soning is part of the Ash‘arite legacy that emerged from their con-
frontation with Mu‘tazilism and their ultimate rejection of the latter’s
objectivism. While it is true that the locution by means of which they
express their objections to Mu‘tazilism often give the impression that
they were scriptural determinists, this, I contend, is only an illusion.
Closer examination of Ash‘arite psychology reveals that it was not
at all reason that they rejected but only the role and nature of reason
as understood by the Mu‘tazilites.

B. Ash‘arite Psychology: Reason and the Law'’

It is as the counter-thesis to the Mu‘tazilite doctrine affirming reason’s
ability to comprehend good and evil that Ash‘arism is said to have

held that “reason is essentially irrelevant to the substance, determi-
nation, and obligatory character of moral principles”.!"* Such an

12 See, e.g., below, S7-68.

113 T use “psychology” here in the broad sense intended by R. Unger in his classic work,
Knowledge and Politics, (New York: The Free Press, 1975), 29. It includes ethical questions
(i.e., why individuals act as they do and what they believe they ought to do) and a theory
of knowledge (i.e., what individuals believe they can know and how this affects their
understanding of what they ought to do). It does not include or imply any empirical or
scientific study of what determines human behavior.
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understanding imputes not only a certain fideism and intellectual
timidity to Ash‘arism, it lends a certain force to the attribution of
political passivity on the part of the ‘ulama’.'" For if reason is super-
fluous in determining the propriety of acts, even the most tenuous
relationship between a ruler’s policies and scripture would be suffi-
cient to place them beyond reproach. For, in the absence of reason,
there can be no other grounds on which to question or oppose such
policies. Yet, this is precisely the type of thinking that al-Qarafi set
out to overturn, which raises, on the one hand, the question of the
extent to which he was committed to Asharism as a whole, or, on
the other hand, whether Ash‘arite psychology per se has been properly
understood.

In discussing the strictures imposed by the classical tradition on
modern Muslim reformers, M. Kerr summarized the impact of
Ash‘arism in the following terms:

The Mu‘tazilites emphasized God’s omniscience and justice; the Ash‘a-
rites emphasized His omnipotence and absolute will. The Mu‘tazilites
conceived of the universe as a rationally integrated system governed
by laws of cause and effect, which God had created and set in motion
once and for all. The Ash‘arites, refusing to accept any implied limit
on the will or power of God, denied the existence of any inherent order
of any kind in the universe by which it might be characterized as natural
or rational. . . . Likewise, as theistic subjectivists combating the objec-
tivism of the Mu‘tazilites and the philosophers, they held that good and
evil have no intrinsic quality of their own but are simply products of
the divine will conveyed in Revelation and systematically elaborated
in the Shari‘a. Accordingly, there is really nothing for men to learn in
the moral sphere except the revealed obligations, which have no foun-
dation in a natural order in the world, nor in a natural order in the
human personality, nor in a rational order of justice. Right and duty
are conceivable only in terms of God’s command, and perceptible only
within a submissive spirit.''¢

“Theistic subjectivism” was a term Kerr apparently borrowed from
G. Hourani, for whom “subjectivism” described the belief that the

W4 Kerr, Islamic Reform, 60.

115 The Ash‘arites were understood to constitute the overwhelming majority of the ‘ulama’.
But Traditionalists too were understood to be scriptural determinists when it came to
making judgments about proper conduct and actions. See, e.g., G. Hourani, “Juwayni’s
Criticisms of Mu‘tazilite Ethics,” Reason and Tradition in Islamic Ethics (Cambridge:
Cambridge University Press, 1985), 125.

6 Islamic Reform, 59.
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value of an act was determined not by any quality intrinsic to the
act itself (which was what Mu‘tazilite objectivism affirmed) but “solely
by the opinions or emotional attitudes of some judge or observer”.!"’
The Ash‘arites, according to Hourani, were theistic subjectivists in
that they held that right action was simply what God had deemed so
via His commands. On matters where God’s commands were not
explicit or failed to address a situation directly, the only valid course
of deliberation remained that of analogical extrapolation, or giyds. In
other words, right action could only be known and could always be
known by revelation or legitimate extensions thereof.

Behind this scriptural determinism lay yet another assumption that
both underscored it and held it in place. This was the notion that the
pursuit of personal or group interest lay beyond the scope of a Muslim’s
legitimate concerns. A Muslim’s raison d’étre, according to this view,
was to seek and promote the “Islamic life”.!"® In so doing, “[d]eli-
beration, whether to arrive at rules of action or individual decisions . . .
proceed[ed] . . . not from constructions of human wisdom or philoso-
phy but from the revealed law.”!"

These views of Kerr and Hourani are exceptional only in the degree
of clarity and straightforwardness with which they are stated. At bottom,
they constitute, mutatis mutandis, a staple ingredient of many if not
most interpretations of medieval Islam. This includes the view that
the demise of Mu‘tazilism and the rise of Ash‘arism marked a decisive
defeat for the forces of reason, which not only prompted a radically
more conservative approach to law and jurisprudence but summarily
proscribed the contemplation of all interests beyond those defined by
scripture. To my mind, however, such an understanding of the nature
and role of Ash‘arism not only overstates the Ash‘arite position but
also forces upon medieval Islam a psychology of Stoicism,'? in the
context of which duty is understood to be the only justification for

"7 See G. Hourani, “Two Theories of Value in Medieval Islam,” The Muslim World,
50 (1960): 270.

"8 Hourani, “Two Theories,” 273; Coulson, “The State and the Individual,” 49—60. The
neologism, “Islamic,” is quite problematic and tends more often to distort more than it
explains or clarifies. See my comments below, 140-41.

"% Hourani, “Ghazali on the Ethics of Action,” Reason and Tradition in Islamic Ethics,
(Cambridge: Cambridge University Press, 1985), 165.

120 Stoics affirm that the highest Good is the performance of duty for duty’s sake,
taking pleasure in any other concern being a form of vice. Their counterparts, the
Epicureans, hold that happiness is the highest Good, vice being itself the result of
unhappiness.
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action, to the exclusion of individual or group interest, or, if you will,
the pursuit of happiness.'?!

While it is true that Ash‘arism emphasized God’s omnipotence,
such an emphasis did not amount to a categorical denial of the probative
value of reason. What the Ash‘arites denied Mu‘tazilism was essen-
tially the same notion modern liberal philosophers (e.g., Hobbes, Locke,
J.S. Mill) denied their classical and medieval ancestors, namely, what
R. Unger refers to as the “doctrine of intelligible essences,” i.e., what
Kerr and Hourani had called Mu‘tazilite objectivism.'”? In the theo-
logically charged context that defined the early debates, it is true that
the Ash‘arite position amounted to the belief that God was all-pow-
erful and had the complete and absolute ability to dispose of the
affairs of the universe as He pleased. On such an understanding, reason
could be characterized as ultimately superfluous, in that it could not
be expected to find any absolute order or consistency in a universe
that was subject to God’s unrestricted power. When it came, however,
to legal discussions, e.g., of the legal ruling (hukm), the focus of the
discussion shifted to epistemological considerations with a palpably
different thrust, namely, whether God could be held to the dictates
of human reason such that what the latter deemed good God was
obligated to reward and what it deemed evil He had to punish. Here
the Ash‘arites insisted not that reason could play no role in making
moral or ethical judgments; they merely denied that it could play the
role attributed to it by Mu‘tazilism. Whereas Mu‘tazilism asserted that
reason could apprehend value as an objective reality, the Ash‘arites
insisted that reason could operate only in the interest of values already
present. As such, the good and evil qualities claimed by Mu‘tazilism
to inhere in actions themselves were in reality no more than human
predilections projected onto the world. Moreover, Ash‘arism argued,
the very nature of human reason was such that it could never get
behind the values in whose interest it operated. Reason, in other words,
could operate only as a tool of the self. To borrow the observation
of Hobbes:

121 Cf., Coulson, “The State and the Individual,” 50: “The stress, therefore, throughout
the entire Shari‘a, lies upon the duty of the individual to act in accordance with the divine
injunctions. . ..”

12 Knowledge and Politics, 311f. “According to such a view, a stone is different from
a plant because it has a quality of stoneness, if you like, which we can grasp immediately.”
Ibid., 31. Hourani, meanwhile, had defined objectivism as “any theory which affirms that
value has a real existence in particular things or acts, regardless of the wishes or opinions
of any judge or observer as such”. “Two Theories of Value,” 269.



SHIHAB AL-DIN AL-QARAFI 27

Thoughts are to the Desires, as Scouts and Spies, to range abroad, and
find the way to the things desired. ... The mind is moved by desire,
the active element of the self.'?

This is precisely what al-Ghazali (d. 505/1111), for example, criti-
cized the Mu‘tazilites for failing to understand:

You have erred in stating that reason (‘aql) is a motivator (da‘in); nay,
reason is only a guide (hddin), while impulses and motives (al-bawa‘ith
wa al-dawa‘i) issue from the self (al-nafs), based on the information
provided by reason.'?*

In a similar fashion, al-Qarafi would point out that what the Mu‘tazilites
insisted was a priori (dariri) knowledge, e.g., of the good and evil
qualities of truth and lying, was actually a function not of the mind
but of the appetitive self (at-rab‘). For, “good” and “evil” are essen-
tially value judgments. As such, they reflect nothing about what the
mind discovers but only what the self finds attractive or repulsive (mma
yul@imu ‘t-tab®).'%

In effect, the Ash‘arites charged the Mu‘tazilites with engaging in
a rather thinly veiled form of eudaimonism, as a result of which their
doctrine actually fell short of the standards of true rationalism. Such
a verdict may appear at first blush a tad ironic, given the tendency
to view the Mu‘tazilites as arch-rationalists and the Ash‘arites as middle-
roaders. But it was, afterall, the Ash‘arite al-Ghazali, to take just one
example, who insisted in his arguments against the Mu‘tazilites that
true moral judgments were ahistorical and attainable only to those
who transcended the predilections of self and society:

Take the statement, “Justice is good, lying evil,” and present it before
the court of primordial reason (al-‘aq! al-awwal al-fitri), which affords
a priori knowledge. Then imagine that you have not lived with anyone
nor mingled in the midst of any religious community. And imagine that
you have not been ingratiated with any tradition, that you have not been
refined by any upbringing nor primed with the teachings of any teacher
or guide. Then see if you are able to doubt the truth of such a statement.
You will find that you are able to do so and that doubt comes readily.
And the only reason that you find difficulty conducting this test is that
the state in which you exist contradicts these instructions. . . . But if you

3 Cited in Unger, Knowledge and Politics, 37-38.
124 al-Mustasfa, 1:61.
125 Sharh, 88 (last two lines). See also al-Razi, al-Mahsil, 1; 1:136, for a similar argument.
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are earnest, you will be able to achieve such doubt. On the other hand,
if you try bringing yourself to doubt that two is greater than one, you
will never be able to do so. ... As for such things as lying being evil,
neither supposititious perception (fitrat al-wahm) nor reason (fitrat al-
‘aql) dictates any of this. Such judgments are based purely on what an
individual has become habituated to based on customs, moral teachings
and upbringing.'?

It was in this context that the Ash‘arites insisted that God could not
be held to the dictates of human reason. As for the doctrine that what
God decrees is good and what He forbids evil, this was attributable
to the fact that His commands and prohibitions were the basis of
reward and punishment in the Hereafter, and human beings, as even
the Mu‘tazilites would admit, incline naturally towards procuring
pleasure and avoiding pain. It is true, as Kerr and Hourani suggest,
that the earlier Ash‘arites (e.g., al-Ghazali, al-Juwayni) show appre-
ciable reticence in admitting the practical good or utility of God’s
commands for the Here and Now. But this is perhaps best explained
as having been a consequence of their proximity to a still influential
Mu‘tazilism which might have turned such a capitulation into an
admission that it was the good of the command that obligated God
to command it. Later Ash‘arite thinkers, particularly outside Baghdad,
are much more explicit in admitting the practical utility of God’s
commands along with reason’s ability to apprehend this.'” In his
Qawa‘id al-ahkam fi masalih al-anam, for example, al-Qarafi’s Ash‘a-
rite teacher, ‘Izz al-Din b. ‘Abd al-Salam, states openly, his Shafi‘ism
notwithstanding:'?®

Whoever wants to know what is appropriate, what is an interest, what
is a liability and what is preponderate in all of this and what is not,
let him present the matter before the court of reason, assuming that the
religious law is silent. Then let him base his legal conclusions on this
(yabni ‘alayhi al-ahkam). He will find that there is almost not a single
ruling in the religious law that goes against his conclusions, except what

126 q)_Mustasfa, 1:49. See also al-Razi, al-Mahsul, 1;1:36. Cf., however, the Mu‘tazilite,
‘Abd al-Jabbar (al-Mughni, 6:19), who states that knowledge of the evil of lying and
injustice (zulm) is a priori and to deny this is to deny a priori knowledge altogether.

127 Professor G. Makdisi has pointed out that a number of ideas of apparent Mu‘tazilite
origin continued to influence Muslim legal thinking well into the high middle ages. See
“The Juridical Theology of Shafi‘i: Origins and Significance of Usil al-Figh,” Studia
Islamica 59 (1984):16ff.

12 On the intrinsic legal positivism of Shafi‘ism, see below, 57-60.
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God has imposed as a duty upon His servants without informing them
of the attending interest or liability. And in this way you can know good
deeds from evil ones, even if God the exalted is not obligated to secure
for human beings the advantages of good, as He is not obligated to
divert from them the detriments of evil.'”

In sum, it would appear to be an exaggeration to say that the Ash‘arites
held that the revealed obligations were not grounded in any rational
order of justice or utility and that reason was wholly superfluous in
judging the propriety of acts. In effect, Ash‘arism denied only reason’s
ability to determine the propriety of action. It did not deny its oth-
erwise probative value nor its ability to apprehend or discover the
propriety of action, albeit on the basis of values already present, values
that may be based on scripture or not.

But even if the Ash‘arites attributed practical utility to God’s com-
mands and even if they then affirmed reason’s ability to apprehend
this, their rejection of what they deemed to be Mu‘tazilite endaimonism
would still seem to force them to the Stoic conclusions of Kerr and
Hourani. For on such a rejection they would have to concede that
the source of a command’s authority was not its utility (conceived
in human terms) but its provenance. As such, right action would still
be conceived strictly in terms of God’s command. Here, however, one
might observe that the Ash‘arites rejected only the Mu‘tazilite ten-
dency to attribute religious authority to judgments that were geneti-
cally not the offspring of scripture;'*° they did not deny the substantive
value such judgments might be said to have on other grounds. Al-
Qarafi, for example, gives a clear statement to this effect in his Sharh
tangih al-fusul, where, as mentioned earlier, he argues that what the
Mu‘tazilites deem “good” and “evil” is actually what the appetitive
self (ar-tab®) finds attractive or repulsive. Such judgments he accepts,
however, as being both rational (‘agli) and as constituting a form of
knowledge. In other words, though reason cannot apprehend objective

2 1:10. On Ibn ‘Abd al-Salam’s Ash‘arism, see his Fatawa sultan al-‘ulama’ al-‘izz
b. ‘abd al-salam, ed. Mustafa ‘Ashiq (Cairo:Maktabat al-Qur’an, n.d.) 103-04, in response
to a question concerning the Traditionalist doctrine of God’s being mounted on the Throne.

1% This point is very subtlely brought in al-Ghazali’s al-Mustasfa, 1:63-64. In al-
Mu‘tamad, 2: 315-22, the Mu‘tazilite Abia Husayn al-Basri had indicated that in the absence
of scripture all things believed to be of some benefit were licit (mubah). Al-Ghazali,
meanwhile, insists that “licit” is a legal category which can only be established by scripture.
Thus he asserts that these things are not “licit” but carry no legal status at all! Later
jurisprudence appears to have abandoned this subtlety, the original point, however, having
already been made.
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good and evil, it can ‘know’, independent of revelation, that saving
a drowning man is “good” and falsely accusing an innocent person
is “evil”. This remains so even if it cannot be said, pace the Mu‘tazilites,
that God must reward or punish such acts.!®! The upshot of this is
that one does not have to await instruction from scripture to ‘know’
the propriety of engaging in such actions. Nor would scripture’s failure
to address them amount to their being in any way proscribed. Nor
need one assume that within the realm of what scripture does not
address there are religious impediments to contemplating or pursuing
personal interest. It is perhaps worth mentioning in this regard that
the fourth and final source (as/) in al-Ghazali’s legal theory was not
giyas but what he referred to as ‘agql, by which he meant istishdb or
bara’ah asliyah, i.e., the idea that what revelation does not condemn
or impose as a duty has no legal status at all and incurs neither reward
nor punishment."*? This principle, which according to al-Qarafi the
Mu‘tazilites rejected,'*® implies that there are limits to the scope of
the law outside of which something other than revelation, i.e., per-
sonal interest, preference or perceived necessity, may legitimately
determine the propriety of action. Al-Qarafi would add that even within
the scope of the law the propriety of a particular act for a particular
individual may often require extra-scriptural contemplation. For exam-
ple, the fact that it is licit for a man to marry a woman neither ensures
the success of such a union nor relieves the couple of having to weigh
the issue rationally.’* And here, speaking of weighing issues ratio-
nally, one might reiterate that the Ash‘arites did not, pace Kerr, “den{y]
the existence of any inherent order of any kind in the universe by
which it might be characterized as natural or rational”. They denied,
rather, only an absolute order, inasmuch as this would impose limits
on God’s power. They fully acknowledged, on the other hand, a pro-
bable order on the basis of which rational judgments and predictions
could be made. It was in fact this probable or preponderant order that
rendered probability (zann) probative in law.!35 To this effect al-Qarafi’s
Ash‘arite teacher, Ibn ‘Abd al-Salam, would insist emphatically:

Bl See his discussion at Sharh, 88-89.

B2 al-Mustasfa, 1:55; 1:80-90, esp. 90.

133 Al-Basri’s al-Mu‘tamad (note 130, above), contradicts this, suggesting, perhaps, con-
troversy on this point within Mu‘tazilite ranks.

134 Sharh, 291.

135 Thinkers such as al-Ghazali (al-Mustasfa, 1:370 and passim) emphatically insisted
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In procuring most of the interests and avoiding most of the liabilities
of This World and the Next one must rely on probability (ma yazharu
Jfi ‘z-zunan). . . . Indeed, [even] those who work for the sake of the Here-
after have no certainty of a successful conclusion; they simply proceed
on the basis of what they hope to be most probable, fearing all the while
that their works might not be accepted. . .. Likewise do the people of
all professions (ahl al-dunya). ... It is thus not permissible to forfeit
interests that are normally procured through certain channels based on
some fear of an exceptional failure or because one’s calculations are
not known to be error-proof.'

In sum, Ash‘arite psychology was not Stoic. The rational pursuit of
unproscribed profane interests was recognized as neither evil, nor
flippant nor irreligious but, rather, natural and, ceteris paribus, per-
fectly innocent. This legitimized of course the pursuit of not all interests
but of those that could be pursued in proper proportion to duty, the
parameters of which were set by the religious law. As such, in pursuing
such interests as safeguarding the authority and autonomy of the
madhhab, or setting limits to the legitimate use of power, or estab-
lishing a measure of autonomy for the individual, al-Qarafi was not
in anomalous violation of Ash‘arite theory. Nor was his Ash‘arism
an impediment to a rational critique and analysis of the legal and
political order.

But, the Ash‘arite rejection of Mu‘tazilite objectivism did under-
score the need, already present from at least the latter part of the 2nd/
8th century, for a legal cum political theory capable of accomodating
multiple, equally authoritative legal truths. For, paradoxically, their
rejection of objectivism would obviate not only the fact that all in-
terpretations contained a subjective element but also that the authority
of an interpretation could not, therefore, inhere in the interpretation
itself, since no interpretation could claim to be objectively true, at
least not in any way that its truth could be objectively known and
verified. Consensus (ijma°), it is true, at least prior to the settling down

that what we can know with certainty (yagqin) is separate from what we must often base
our actions upon, i.e., probability (zann). While on the one hand the admission of zann
introduces the danger of placing a certain dissonance between conviction and action, on
the other hand it provides some protection against dogmatic ideology that confuses moral
or religious obligation with objective fact.

136 Qawa‘id al-ahkam, 1:4. Gibb has also pointed out that the denial of all order in
the universe would undermine religion by undermining prophethood, since the most salient
proof of prophethood was the so-called kharq al-‘adah, interruption of the natural order.
See “The Islamic Background of Ibn Khaldiin’s Political Theory,” Studies, 172.
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of the madhhabs, would provide the solution in a number of cases.
But even here—not to mention the situation after the settling down
of the madhhabs—where the community’s collective effort ended in
disagreement the problem would remain. It was perhaps early attempts
to confront this issue that produced such doctrines as “kullu mujtahid
musib,” by which was meant that every earnest exercise of independ-
ent interpretation resulted in an authoritative, acceptable conclusion,
a view vigorously defended by such Ash‘arites as al-Ghazali."*” Even
Ash‘arites who rejected this doctrine, e.g., Fakhr al-Din al-Razi and,
later, al-Qarafi, would insist that a jurist who reached and followed
a ‘wrong’ conclusion incurred no sin, the idea being that in the absence
of consensus there was no way of identifying a univocally ‘correct’
view.'?® But it was one thing to say that a Maliki and a Shafi‘i could
each act in accordance with their respective conclusions, assuming
that the two agreed to go their separate ways. Interaction, meanwhile,
would remain a problem,'* particularly where one jurist acted in behalf
of government, the other as a private citizen. The early doctrine of
kullu mujtahid musib, meanwhile, like its antithesis, fell short of
resolving this problem, as it also failed to acknowledge any power
differential between adherents of conflicting views. Yet, this was
precisely the situation confronting al-Qarafi, the Maliki, in Shafi‘i-
dominated Ayyubid-Mamliok Egypt. Indeed, the power differential
between the Maliki and Shafi‘i schools contributed significantly to his
constitutional thinking overall. This becomes more comprehensible in
the light of Egypt’s history and internal development in the first half
of the 7th/13th century. It is to a summary of that history that I shall
now turn.

137 Al-Mustasfa, 2:363-72.

1% a)-Razi, al-Mahsal, 2; 3:51; al-Qarafi, Sharh, 439, 440.

139 A striking demonstration of this is seen in al-Ghazali’s discussion of whether it is
permissible for a Hanafi to pray behind a Shafi‘i and vice-versa. Surprisingly, al-Ghazali’s
response is in the negative! See below, 178-80.



CHAPTER TWO

THE EGYPTIAN CONTEXT

No sultan ever mounted the throne in Egypt as a
follower of any madhhab other than that of al-Shafi‘i
but that he was quickly ousted or killed.... And
this is one of the secrets behind the legacy of Imam
al-Shafi‘i, the patron of Egypt!

—Abii Shamah

I. General Overview

With the likely exception of a pilgrimage or two to the holy cities
of Mecca and Medina, al-Qarafi apparently spent his entire life in
Egypt.! This coincided with the period during which Cairo emerged
as the new political and intellectual center of the Muslim world. One
of the effects of this rise to prominence would be to endow Egyptian
‘ulama@ with a heightened sense of empowerment, since it rendered
reasonable the assumption that their actions, more than any outside
forces beyond their sphere of influence, could have a direct and
significant impact on their and others’ political reality. Indeed, by the
time al-Qarafi reached his early thirties, the dominant factor affecting
political life in Egypt and greater Syria had become the conflicts and
hegemonies among the various groups and individuals within Cairo.
A prominent example of this can be seen in the establishment of the
four chief judgeships under al-Zahir Baybars in 663/1265. Essentially
the result of a local conflict between the Shafii chief justice and the
remaining schools of law, this system was subsequently grafted onto
Damascus, despite the opposition of the Maliki and Hanbali appoin-
tees there and the fact that none of the schools of law in Damascus
are known to have sought this change.?

At the same time, al-Qaréfi lived during an incredibly unpredictable
and cataclysmic era. He was an eye-witness to the endemic fratricide

! His relationship with one of his teachers, Shams al-Din al-Khusrushahi (see above,
7) raises some question about this, as the latter is not known to have lived in Egypt.
2 See Jackson, “Primacy”, 52-65.
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and ultimate disintegration of the Ayyubid dynasty followed by the
even more violent and precarious rise of the bahri Mamliks. He lived
as well through several confrontations with the Crusaders. And he saw
Egypt face the imminent possibility of becoming a Mongol colony.
These events, to be sure, would produce shifts and interregna all bearing
the potential for disaster, while, at the same time, holding out the
vague promise of an improved status quo, as successive victors hastened
to establish their legitimacy on the ruins of each ancien régime. But
each episode would also intensify the central power’s feeling that it
was necessary to keep a firm grip on things in the nascent capital,
which would in turn attenuate its tolerance towards any perceived
challenges to its authority. For a thinker with constitutional fancies,
the advantages of living in Cairo during this period were tempered
indeed with a number of real and conspicuous liabilities.

Al-Qarafi reached the height of his intellectual production during
the reign of al-Zahir Baybars. His constitutional ruminations reflect,
however, not simply the realities of the reign of Baybars but of the
running history of Egypt in the first half of the 7th/13th century. In
particular, al-Qarafi’s thought is informed by the waning position of
Malikism, the rise of Shafi‘i exclusivism within the judiciary, the
coming of Hanafism from the East and uncertainty about the impend-
ing policies of Baybars and the newly installed ‘Abbasid caliph,
following the destruction of Baghdad by the Mongols. All of this was
seen in the overall context of the political violence and arbitrariness
that had characterized Cairene life since the death of al-Malik al-
Kamil, during whose reign al-Qarafi himself was born. The rise of
Baybars, meanwhile, turns out to constitute a welcome if unexpected
window of opportunity, indeed a period, one senses, of palpable albeit
cautioned optimism. It seems that Baybars’ ambition to move beyond
the chaos, stigma and uncertainty of his and Egypt’s past prompted
him to embark on a campaign to transform his image from that of
a mamlik mercenary into that of a champion of benevolent Islamic
rule. This was the context in which al-Qarafi developed the main
features of his constitutional theory. Baybars, meanwhile, was himself
a product of Egypt in the first half of the 7th/13th century. His rise,
his early policies and the realities they produced are best understood
in that light.
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II. Ayyabids and Mamliks; Chaos and Innovation:
The Cycle of Cairo’s Precarious Rise

Al-Qarafi’s relatively short life of fifty-eight years (626/1228-684/
1285) straddled the reigns of five Ayyiibid and seven Mamlik re-
gimes, including at least four coups and as many assassinations, yielding
an average tenure of about 4.8 years per reign. The two long reigns
of al-Malik al-Salih Najm al-Din Ayyub and al-Zahir Baybars (ten
and seventeen years, respectively) represent the most important both
in terms of internal institution-building (political and educational) and
the rise in Cairo’s stature internationally. The decade between these
two reigns was one of great chaos and political innovation. And it
is this period that sees al-Qarafi through his early twenties into his
early thirties and intellectual maturity. There would seem to be little
doubt about its impact on him as a thinker, especially when one
considers his preoccupation with issues of power and the limits of
government. The following are the Ayyubid and Mamlok regimes
through which he lived:

Ayyabids

al-Kamil (regency: 615/1218-635/1237)

al-‘Adil II (regency: 635/1237—-637/1240)

al-Salih Ayyab (regency: 637/1240-647/1249)

al-Mu‘azzam Tiran Shah (regency: 648/1249) (approx. 71 days)
Shajarat al-Durr (regency: 648/1249) (approx. 80 days)®

Mamliks

al-Mu‘izz Aybak (regency: 648/1249—655/1257)

al-Mansir Nuar al-Din “Ali (regency: 655/1257-657/1258)
al-Muzaffar Sayf al-Din Qutuz (regency: 657/1259-658/1260)
al-Zahir Baybars (regency: 658/1260—676/1277)

al-Sa‘id Barakah Khan (regency: 676/1277-678/1279)

al‘Adil Sayf al-Din Salamish (regency: 678/1279)

al-Mansir Qalawun al-Alfi (regency: 678/1279-689/1290)

From the days of the Ayyubids’ founding father, Salah al-Din (Saladin)
(regency: 568/1173-589/1193), up to the reign of al-Adil I (regency:

3 Shajarat al-Durr (also called Shajar al-Durr) was actually not an Ayyubid of the line
of Salah al-Din. Similarly, though she was a “mamliizk” in that she was the concubine
(later wife) of al-Malik al-Salih, she was not a member of the trained military regiment
known as the Mamliks. I have listed her with the Ayyubids because she derived her
legitimacy primarily from her relationship with al-Malik al-Salih, as his wife and the
mother of his son, Khalil, rather than from her status as a former slave.
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596-615/1200-1218) the seat of Ayyubid government had been
Damascus. Damascus provided an important strategic advantage in
the perduring wars against the Crusaders, while at the same time
enabling the Sultan to keep an eye on ambitious vassals in Syria and
Mesopotamia. Cairo, meanwhile, while too remote to serve as a base
of operation, had always been the economic foundation of Ayyubid
power.* Indeed, Egypt’s revenues could support an army thrice the
size of that of Syria.’> This rendered her a critical constituent in the
repertoire of Ayyubid possessions. But, throughout most of the first
half of the 7th/13th century, it was Baghdad, the seat of the ‘Abbasid
Caliph, that exercised cultural and political hegemony over most of
the central lands. In fact, according to a report by al-Suyiti, the gadi
of Damascus was still being appointed by the Caliph in Baghdad
as late as 635/1237.¢ Thus, by establishing their capital at Damascus
the Ayyubids were equipoised between the cultural and political
authority of Baghdad and the economic cum strategic importance of
Egypt.

Salah al-Din had structured his Kurdish empire around the concept
of collective sovereignty, i.e., a confederation of autonomous princi-
palities held together by the idea of family rule.” Under this arrange-
ment, though there existed numerous ‘petty-sultans’, one family member
(viz., Salah al-Din) reigned supreme and was acknowledged as al-
sultan al-mu‘azzam.® The death of Salah al-Din, however, threw this
coveted position open to whomever was powerful enough to seize it.
Subsequent rivalry within the Ayyubid house reached the point that
princes in Egypt and Syria colluded (with some regularity) with the
Crusaders against each other. This appeal to arms further accentuated
the strategic and economic importance of Egypt, now even more openly
acknowledged as the sine qua non of any successful bid for the
sultanate.” In 596/1200, barely seven years after Salah al-Din’s death,

4 R.S. Humphreys, From Saladin to the Mongols, (Albany: State University of New
York Press, 1977), 47.

> Humphreys, Saladin, 80.

6 Jalal al-Din ‘Abd al-Rahman al-Suyuti, Tarikh al-khulafa’, ed. Muhammad Abi al-
Fadl Ibrahim (Cairo: Dar Nahdat Misr li al-Tab® wa al-Nashr, 1395/1975), 734.

7 Humphreys, Saladin, 67-75; see also ibid., appendix A, 36569, “The Ayyiibid concept
of the sultanate”.

8 Humphreys, Saladin, 70.

° In fact, according to al-Magqrizi, the great danger of the Frankish assault on Damietta
during the Fifth Crusade was that if they conquered Egypt there would be nothing to stop
them from overrunning the rest of the Ayyiibid empire. See Sulik, 1:195
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his brother, al-‘Adil 1, seized the throne in Cairo and with it the sultanate
of the Ayyubid oligarchy. It was at this point that Cairo began her
rivalry with Damascus to become the capital of the Ayyiibid empire.

Under al-‘Adil I and his son, al-Kamil, Damascus continued as an
autonomous province whose ruler reserved the right to designate his
own heir. But under al-Kamil’s son, al-Salih Ayyub (regency: 637-
647/1240-1249), Damascus was reduced to a vassal of the Egyptian
capital.'® Meanwhile, by 617/1220 the Mongols had already overrun
the ‘Abbasid caliphate northeast of Baghdad, including Transoxiana,
Bukhara, Samarqand, Khurasan, Qazwin, Tabriz, and Khawarzim.!!
As the Caliph in Baghdad became more ensconced in the problems
of the eastern caliphate, little more than perfunctory attention could
go to Egypt and the Fertile Crescent. Thus, for example, when the
Ayyubids made their desperate appeal to al-Nasir li Din Allah (re-
gency: 575-622/1179-1225) following the Frankish assault on Damietta
at the beginning of the Fifth Crusade (615-618/1218-1221) the Caliph
initially failed to respond.'? By the time al-Salih Ayyuab began his bid
for power, there remained thus little confidence in the benefits to be
gained from a close relationship with the Caliph. In fact, alienated
from his family and unfavored by the Caliph (al-Mustansir: regency:
623-640/1226-1242), this Ayyubid prince would be forced to estab-
lish a base of power that was independent of both. With Cairo as his
capital, Egypt too would ultimately be fashioned in the image of this
energetic and ambitious sultan.

A. al-Salih Ayyiab: A Sower of Seeds

The reign of al-Salih Ayyiab marks a critical juncture in the history
of Egypt in the 7th/13th century. Already, while governor in
Mesopotamia under his father, he had begun the unprecedented prac-
tice of purchasing large numbers of Turkish slaves, mamliiks, to man
his army. When al-Kamil received word of this and of al-Salih’s
reportedly tyrannical style of government, he deposed his son as heir
apparent to the throne in Egypt and named al-Salih’s younger brother,

% Humphreys, Saladin, 283.

"' Shams al-Din al-Dhahabi, Duwal al-islam, 2 vols., ed. Fahim Muhammad Shaltiit
and Muhammad Mustafa Ibrahim (Cairo: al-Hay’ah al-Migriyah al-‘Ammah li al-Kitab,
1974), 2:120.

12 Humphreys, Saladin, 178. Al-Magqrizi reports that the Caliph did issue a decree in
616/1219 ordering that troops be dispatched to assist al-Kamil. Sulik, 1:204.
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al-‘Adil II, in his place. When al-‘Adil II became Sultan, a cousin,
al-Jawwad Yunus, who had recently become governor of Damascus
against al-‘Adil’s wishes, invited al-Salih to come and take Damascus
in exchange for some eastern provinces. This was of course little more
than an attempt by al-Jawwad to insulate himself by placing al-Salih’s
ambition and quest for vengeance between him and al-‘Adil. Al-Salih,
meanwhile, seeing this as an important first step towards the ultimate
aim of extracting his brother from Cairo, jumped at the invitation.

Once in Damascus al-Salih set out against Egypt, only to be met
at Nablus (just north of Jerusalem, west of the Jordan river) by the
Caliph al-Mustansir’s envoy, Muhyi al-Din b. al-Jawzi (son of the
famed Hanbali scholar), who proposed that al-‘Adil be recognized in
Egypt while al-Salih kept Damascus. Al-Mustansir, it seems, thought
the younger al-‘Adil to be more manageable and thus more suitable
to the Caliph’s needs. As fate would have it, however, al-Salih would
soon be smitten by the news that instead of joining him at Nablus
his uncle, al-Salih Isma‘il of Ba‘albek, had double-crossed him and
seized Damascus in his absence, proclaiming his allegiance to al-‘Adil
II in Egypt. On this news, al-Salih soon found himself deserted by
all but a tiny entourage and about eighty of his mamliks. He ended
up imprisoned by another cousin, al-Nasir Da’ad, who deposited the
now kingdomless prince at the fortress of Karak.'

At the time, al-Nasir Da’ud bore no particular malice against al-
Salih personally. In fact, his real gripe was with al-‘Adil, whom he
blamed for having deprived him of Damascus, which he so deeply
coveted. His plan was thus to use al-Salih as a bargaining chip with
al-‘Adil (who offered him 400,000 dinars and Damascus in exchange
for his royal hostage'*) or as an ally against the latter in the event
that negotiations failed. But al-Nasir would be ultimately frustrated
by al-‘Adil’s high-handed maneuvers, as a result of which he ended
up a few months later freeing al-Salih and entering into an agreement
with him according to which the latter would take Egypt and he
Damascus, plus 200,000 dirhams.'® In the spring of 637/1240 the two
rallied their forces and set out to confront al-‘Adil. But the mere sight
of the latter’s superior Egyptian army joined by his Syrian allies was

¥ Humphreys, Saladin, 246-60; Sulik, 1:288.

" Sulitk, 1:290. Al-Nasir’s response to this offer was that when al-‘Adil himself gained
possession of Damascus and surrendered it to him, he would turn over al-Salih.

1S Sulitk, 1:294.
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enough to force al-Salih and al-Nasir Da’ad to retreat to Nablus. It
was at this time that al-Salih would receive the most shocking albeit
welcome news of his career. The senior amirs in Cairo had grown
weary of the youthful al-‘Adil’s hedonism, his extravagant expendi-
tures'® and his favoritism towards his junior amirs and hand-picked
courtiers. Their dissatisfaction culminated in the arrest of the young
Sultan followed by an invitation to al-Salih to come to Egypt and
assume the sultanate. In Dhi al-Qa‘dah (June) of 637/1240, al-Salih
entered Cairo to become the fifth of the Ayyubid sultans.!

Once in Cairo, al-Salih knew that he would have to contend with
his shrewd and ambitious uncle, al-Salih Isma‘il. Indeed, so great was
Isma‘il’s contempt for his nephew that rather than recognize him as
Sultan he had the khutbah in Damascus read in the name of the Seljuq
ruler in Anatolia.’® He went on to enlist the support of the Crusaders,
offering them as quid pro quo a number of coastal possessions and
the citadels at Safad and Shaqif.'” He was later joined in this effort
by al-Nasir Da’id, who was now smarting over al-Salih’s betrayal
of promises made during their agreement at Nablus. Now al-Salih
Isma‘il, al-Nasir Da’ad and the Crusaders, to whom al-Nasir had
recently ceded Jerusalem, jointly prepared to launch an all out offen-
sive against the new Sultan in Cairo.

To be sure, al-Salih recognized the seriousness of the threat posed
by his uncle and cousin. His experience, however, had left him none
too trusting of the network of alliances available within the Ayyubid
house. In order to meet this challenge, he decided, therefore, to venture
outside the royal family. As quickly as possible, he fashioned an army
composed of Central Asian Khawarzmis, whom he summoned from
the East where he had spent time as governor, along with his own
mamlitks, whom he was now using to purge the Kurdish soldiery in
Cairo.” In the fall of 642/1244, his Egyptian-Khawarzmian forces met
the Syrian-Frankish army near Gaza on the Levantine coast, roundly
defeating the latter in a humiliating rout. Now, recognizing the
Khawarzmis’ questionable loyalty, al-Salih moved to neutralize them
by denying them a base of operation. At once, he forbade them from
entering Cairo and dispatched one of his generals to lead them on

16 According to al-Magrizi, 6,000,020 dirhams. /bid.

" Humphreys, Saladin, 260-64.

8 Sulitk, 1:299.

¥ Sulik, 1:303-04

® Tbn lyas, Bada’i‘, 1:269; Tbn Taghribirdi al-Nujim, 6:331.
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a campaign to retake Damascus.?! But even before the dust could
settle on the soldiers in the field, the Caliph, now al-Musta‘sim (re-
gency: 640-656/1242-1258), would have his envoy appear in Egypt
with a formal investiture and the title al-sultan to be presented to al-
Salih Ayyiib.” By this act, al-Salih became the first and only Ayyubid
ruler—including the great Salah al-Din himself—to receive the formal
title “al-sultan” from a caliph.?

In the meantime, al-Salih had already begun the process of expand-
ing his base of popular support in Cairo. This was for him a necessary
task that could not be put off for long. For he was himself something
of an estranged repatriate in Egypt, and the continually increasing
numbers of Turkish mamliks not only threatened the Kurdish soldiery
but perturbed the local population as well.?* In response to this situ-
ation, al-Salih decided to separate his troups from the local population
by housing them in special barracks on the Nile island of al-Rawdah,
whence their name “al-bahriyah”.” Then, in 639/1241, in ainr apparent
effort to ingratiate himself with the ‘ulama’, he broke ground for his
famous Salihiyah super-college. This madrasah was the first of its
kind ever in Egypt, holding as it did a chair for each of the four Sunni
schools of law. It was apparently modelled on the Caliph al-Mustansir’s
Mustansiriyah in Baghdad, though it is difficult to tell whether al-
Salily’s action implied flattery or defiance. At any rate, from the time
the Salihiyah began operating in 641/1243, it exercised a profound
and permanent effect on the political situation in Cairo. For, in an
unprecedented fashion this madrasah brought all the Sunni schools
together in an open competition wherein each could argue the supe-
riority of its position regardless of its political standing at large. The
result was a certain equalizing effect, or at the very least, a heightened
expectation of equal treatment, which ultimately set the stage for such

2 Sulik, 1:318-19. A few months into this seige, it was agreed that al-Salih Isma‘il
would surrender Damascus in exchange for a safe return to Ba‘albek.

2 Sulik, 1:319.

B According to Humphreys (Saladin, 328), Salah al-Din did not formally receive the
title “sultan” from a Caliph. While he struck coins bearing the epithet sultan al-islam wa
al-muslimin and was followed in this by several of his successors, this was “not a title
granted by the caliph, but a self-bestowed honorific used for propaganda purposes: to vaunt
Saladin’s claims vis-a-vis the rival Zangids or the status of the sultan as against his fellow
princes of the blood.” Ibid., 471-72 (nt. 1).

24 Tbn Iyas reports that the Mamliks so harrassed the local population that the Egyptians
called down the wrath of God upon al-Salih for bringing them there. Bada‘i’, 1:269.

% See Ibn lyas, Bada’i, 1:269-70; Ibn Taghribirdi, al-Nujim, 6:331.
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major events as the establishment of the four chief judgeships under
Baybars in 663/1265. While in the short run, al-Salih’s innovation
served the immediate goal of broadening his base of support, in the
long run, it provided the Malikis, Hanafis and even the Hanbalis the
opportunity to compete with preeminent Shafi‘ism on a more equal
footing.?

Meanwhile, al-Salih’s work beyond the Cairene homefront remained
incomplete. There remained the nagging threat of the Khawarzmis,
whom, following the victory over the Syrian-Frankish coalition, he
forbade to enter Damascus, even after they had ejected al-Salih Isma‘il
and forced him to return to Ba‘albek. In protest, they set out for the
Levantine coast, pillaging the area and preparing a turn-around attack
against Damascus, picking up a half-hearted ally in al-Salih Isma‘il
along the way. Ironically, however, it was now the Syrian princes of
Homs and Aleppo who had the most to fear from a Khawarzmian
victory. For with Egypt securely in the hands of al-Salih Ayyub, it
was their territories that would be overrun if the Khawarzmis ever
got a foothold in Syria.”” It was thus a Homs-Aleppan alliance that
was most responsible for beating back the Khawarzmis in 644/1246,
decapitating their leader and scattering them to the four winds.

It was thus not until 644/1246 that al-Salih was firmly and securely
mounted on the throne in Egypt. But by the time he had subdued his
adversaries, all of the alternate centers of power outside of Cairo had
been virtually eliminated. In effect, his triumph signalled the end of
the era of Ayyiibid collective sovereignty. The Ayyiubid oligarchy had
been effectively transformed from a collection of autonomous prin-
cipalities into a more centralized autocracy.?® Equally important,
however, al-Salih now stood at the center of a power structure that
was totally independent of the Ayyiibid house and totally beholden
to him. Having marginalized the main units of Kurdish soldiers who
had served his father and his brother, the mainstay of his power was
now his own Turkish mamliks. Ironically, however, it would be in
the very sources of al-Salih’s strength and independence that lay the
seeds of the Ayyubids’ ultimate demise.

% On the Salihiyah madrasah, see al-Magqrizi, see Khitat, 2:374-75. On its impact on
the political equation of Cairo, see Jackson, “Primacy,” 55-56. On Shafi‘i preeminence,
see below, 53-55.

2 Humphreys, Saladin, 286.

% Humphreys, Saladin, 300.
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B. Interregnum: Turan Shah; Not Careful Enough

Al-Salih died on the battlefield against Louis IX (Ninth Crusade) in
Sha‘ban (November) of 647/1249. He is said to have made a deathbed
bequeathal of the sultanate to his second eldest son, al-Mu‘azzam
Taran Shah, who was at the time governor in the Mesopotamian district
of Hisn Kayfa.”” Arrangements to have Taran Shah installed were
undertaken by al-Salih’s widow and former concubine, the legendary
Shajarat al-Durr, who concealed the Sultan’s death and continued to
run the affairs of state on her own, in cooperation with a few close
generals. Turan Shah arrived in Damascus in Ramadan (December)
of 647/1249 and was crowned Sultan. From there he set out for Egypt,
where, upon his arrival at the battlesight at al-Mansiirah, he moved
promptly to displace his father’s mamliiks (who felt no loyalty whatever
towards him) and install his own entourage whom he had brought
from the East. For Taran Shah, purging the mamliks was as much
a matter of necessity as it was of time, a fact he would openly proclaim
during his nocturnal drinking sessions. Sword in hand, he would chop
the tips off a row of lighted candles and bellow, “This is how I am
going to cut down the bahriyah!”* Unfortunately for him, the bahriyah
soon got word of his designs and decided on a preemptive strike of
their own. Barely two months into his reign they surprised him while
seated at a banquet and with their swords struck him to death.*' His
assassination brought to an end the era of Ayyubid rule in Egypt.

C. Interregnum: Shajarat al-Durr; Too Careful?

What followed was an anomaly unprecedented and unmatched in the
annals of Muslim history. At the time they assassinated Turan Shah,
the only authority the mamlitks enjoyed derived from their association
with al-Salih Ayyib.* They had not yet acquired the notion that they
had a right to rule independently. The idea, thus, of setting up one
of their own remained simply out of the question. Equally unaccept-
able, however, would be a candidate whose power base was indepen-
dent of them and whose legitimacy was broad and deep enough to

B Sulik, 1:339. See, however, ibid., 1:342, where al-Magqrizi cites the allegation of
some that al-Salih chose the Caliph al-Musta‘sim to appoint his successor.

30 Sulik, 1:359.

3 Sulik, 1:359-60; Saladin, 302-03.

3 See above, xxiv, where 1 distinguish authority from power.
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oppose let alone supercede them. Their choice fell thus upon the widow
of al-Salih, Shajarat al-Durr. Coins were struck bearing her epithet,
the khutbah was read in her name, and in Safar (May) 648/1250 she
was crowned “malikat al-muslimin,” the first—and last—woman in
Muslim history to become a bona fide ‘sultanah’.®® Al-Qarafi was at
the time a young man of about twenty-two. How he and his fellow
graduate students must have marvelled in disbelief.

At any rate, Shajarat al-Durr understood that she, like her mamlik
supporters, had no real legitimacy of her own. Her only hope, there-
fore, was to try to identify herself as an extension of the Ayyubid
house and then as a faithful servant of the Caliph al-Musta‘sim in
Baghdad. The inscription on her seal thus read, “the mother of Khalil
(the deceased son of al-Salih Ayyub)”; and her coinage bore the title,
“al-must‘asimiyah [after the caliph al-Musta‘asim] al-salihiyah malikat
al-muslimin walidat al-malik al-mansar khalil amir al-muw’minin.”* In
the end, however, all of this would come to naught. It was ironically,
the Caliph al-Musta‘sim himself who upon hearing that she had been
placed on the throne sent a biting message to the new junta in Cairo:
“If there remain no men among you, let us know, and we will send
you one!”* At the same time, the Kurdish amirs in Damascus refused
to pledge allegiance to the grande dame. They even called in the
Ayyiubid prince al-Nasir Yusuf from Aleppo and surrendered the city
to him, an act that restored Damascus to its former status as an
independent principality. But the proud and calculating Shajarat al-
Durr would not be so easily denied. Recognizing the role of gender
in this crisis, she decided to marry her military commandant, the mamliik
general, ‘Izz al-Din Aybak, who in her stead would assume the title
of Sultan with the unspoken expectation that she would remain the
center of power. In Rabi® II (July), 648/1250 she formally abdicated.
‘Izz al-Din Aybak, who now took the name al-Malik al-Mu‘izz, became,
for all intents and purposes, the first mamlizk sultan. Little did Shajarat
al-Durr know it at the time, but she had effectively maneuvered herself
out of a political career.

* See, e.g., Suliik, 1:361-62. One may assume that such references as Ibn Battitah’s
to certain women of the Maldives as “sultanah” implied a strictly honorary title.

3 Suliik, 1:362.

¥ Suliuk, 1:368.
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D. Interregnum: al-Mu‘izz Aybak; The Nemesis of Legitimacy

Al-Mu‘izz Aybak would initially fare no better than had Shajarat al-
Durr. No sooner had the new arrangement been announced than al-
Nasir Yusuf set out from Damascus to return Egypt to its rightful
masters, the Ayyubids. Almost immediately, a slew of Ayyiubid princes
in Syria and Mesopotamia were persuaded to recognize him and were
confirmed, seriatum, as his vassals. This sudden re-orientation to-
wards Damascus implied a patent contempt for the audacious ex-slave
who was now claiming the right to the sultanate. But faced with these
serious challenges, the best al-Mu‘izz could muster was a pathetic and
desperate attempt to align himself with the Caliph in Baghdad. “Egypt,”
he proclaimed throughout the capital, “and all the lands [formerly
under Ayyubid control] belong to the Caliph al-Musta‘sim billah, and
al-Malik al-Mu‘izz ‘Izz al-Din Aybak is his representative!”¢ Mean-
while, the mamlak junta in Cairo had a different view of things. To
their eyes, only a descendent of Salah al-Din would be able to cap
the centrifugal force now building in Cairo and insulate the capital
from further outside Ayyubid challenges. They decided thus to set up
the six year old Ayyubid prince al-Malik al-Ashraf Misa as a “co-
sultan” alongside al-Mu‘izz Aybak. Royal correspondence and the
new currency now appeared bearing the names of the two Sultans.
And both of them had their names read in the Friday khutbah.’” Life
must have appeared to the young al-Qarafi even more strange and
precarious than he could have ever previously imagined.

But despite all of this effort to the contrary, the nemesis of legiti-
macy would continue to taunt al-Mu‘izz. Not only was he surrounded
by an endless line of Ayyubid detractors, an important segment of
Turkish mamlitks remained unprepared to accept his authority. Their
sentiment was (later) captured in an exchange between them and the
Seljuq ruler of Anatolia:

— What is the matter between you and your leader (ustadhukum)?

— And who, your highness, is our leader?

— al-Malik al-Mu‘izz, the ruler of Egypt.

— May God preserve you, your highness. If al-Mu‘izz has claimed this
in his correspondence to you, he is mistaken. He was simply one of
our comrades (khushdash) whom we appointed over us, while there

3% Sulik, 1:370.
37 Suliak, 1:369-70; Nujum, 6:374.
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were among us some who were older, more qualified, more skilled and
more deserving to be Sultan. ...

This segment of the bahriyah had only supported al-Mu‘izz initially
for the same reason they had set up Shajarat al-Durr: they believed
that he would be able to exercise minimal control over them. During
the early years of his reign they wreaked havoc on the Cairene popu-
lation, robbing citizens in the streets, burning and pillaging the city,
extorting money and accosting womenfolk at public bathhouses.*
Meanwhile, realizing that his political future depended on the speed
with which he would be able to establish an independent power-base,
al-Mu‘izz turned his attention to financial matters, unleashing on the
local business community his ruthless wazir, Sharaf al-Din Hibat Allah
b. Sa‘id al-Fa’izi. A Coptic convert to Islam, al-Fa’izi’s heavy taxation
and illegal confiscations would win him a place of splendid infamy
in the annals of Egyptian history: truculent, punned scorn heaped
lavishly on his head in celebration of his death.

God damn Sa‘id!

his parents and all his ancestry
his children and all his progeny
one after the other.*

It was not long before al-Mu‘izz felt strong enough to confront the
fractious group of bahriyah, at the head of which stood Faris al-Din
Agtay, Sayf al-Din Balaban al-Rashidi and Rukn al-Din Baybars al-
Bunduqdari.*! In Sha‘ban (September) of 652/1254 he summoned their
spokesman, Faris al-Din Aqtay, to the citadel, ostensibly for the purpose
of discussing some important matters of state. When the unsuspecting
general arrived, Sayf al-Din Qutuz and a group of mamliks loyal to
al-Mu‘izz drew their swords and assassinated him.*? The rest of the
group took flight, some fleeing to al-Nasir Yusuf in Damascus, others

3% Sulik, 1:393.

% Ibid., 1:380; 1:384; 1:390. See also D. Ayalon, “Le régiment bahriya dans 1’armée
mamelouke,” Studies on the Mamlaks of Egypt (1250-1517), (London: Variorum Reprints,
1977), III: 135-38, esp. 135: Ils faisaient ce que bon leur semblait dans les rues du Caire,
assassinant, incendiant, se livrant au pillage et au viol sans aucun frein “de sorte que si
les Francs mémes avaient occupé le pays, ils n’auraient pas fait ce que ceux-la faisaient”.

4 Jalal al-Din al-Suyuti, Husn al-muhadarah, 2:216-17: la‘ana *llahu sa‘idan; wa abahu
fa sa‘idan; wa banihi fa nazilan; wahidan thumma wahidan.

4 Sulik, 1:380

2 Sulik, 1:390. Humphreys, Saladin, 326, gives Dhii al-Qa‘dah (January) 651/1254 as
the date of Aqtay’s assassination.
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seeking asylum with the Seljuq ruler of Anatolia. In order to prevent
them from re-entering Cairo, al-Mu‘izz spent the next few years camped
outside the city with his army at a place called al-‘Abbasah (northeast
of Cairo on the road to Damascus). By the time he was able to return,
however, a number of amirs in Cairo had grown apprehensive about
his impending policies, and his relationship with Shajarat al-Durr had
badly deteriorated. This situation reached a head in Rabi‘ I (April)
of 655/1257, when Shajarat al-Durr dispatched a group of henchmen
to intercept him at the royal bathhouse, where they strangled (and
according to some, stabbed)*® the Sultan to death.* A few days later,
the thinly clad body of Shajarat al-Durr herself was found sprawled
beneath the citadel.”

E. Interregnum: Sayf al-Din Qutuz; A Tragic Hero

Within days of al-Mu‘izz’s death, the mamlitk amirs set up his son,
al-Malik al-Mansur Nur al-Din ‘Ali, a boy barely fifteen years of age
and still preoccupied with the frivolities of youth. Real power de-
volved upon the mamliik general, Sayf al-Din Qutuz, who had served
as vice gerent (n@’ib al-saltanah) under al-Mu‘izz. By this time,
however, Egypt—indeed most of the Muslim world—was on the
precipice of the most horrifying crucible in its history: the Mongol
invasions. In Safar (February), 656/1258 the Mongols, under Hiilagii,
sacked Baghdad, killing the ‘Abbasid Caliph al-Musta“‘sim and bring-
ing to an end Baghdad’s era of cultural and political supremacy.* By
657/1259, they had crossed the Euphrates and were threatening the
major centers in northern Syria. When news of this reached Egypt,
Sayf al-Din Qutuz decided to depose al-Mansir Nir al-Din and
proclaim himself Sultan, arguing that the situation called for more
experienced leadership. Meanwhile, in Rabi‘ I (February) 658/1260
the Mongols, continuing their westward drive, took Aleppo; Homs
and Hama followed in rapid succession. Damascus, now defense-

43 Humphreys, Saladin, 329-30.

“ Sulik, 1:403. The assertion that Shajarat al-Durr was motivated by jealousy over al-
Mu‘izz’s planned marriage to the ruler of Mosul’s daughter is hardly credible (See, e.g.,
Shadharat, 5:267). Al-Magrizi reports that she had in fact written to al-Nasir Yasuf in
Damascus, offering to marry him in order to aid him in seizing the throne in Egypt. Sulitk,
1:403.

4 Sulik, 1:404.

4 Sulak, 1:409.
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less following the evacuation by the horror stricken Ayyiubid prince,
al-Nasir Yusuf, capitulated shortly thereafter and was placed under
the Mongol general Kitbugha. By late summer of 658/1260, the
Mongols had gained control of all of Muslim southern Syria with the
exception of Jabal al-Duruz and Transjordan, the latter having pre-
served itself by sending its surrender to Kitbugha upon his entry into
Damascus.*” There was now nothing standing between Egypt and the
Mongols save time itself.

News of the Mongol advance brought Cairo to the brink of a nervous
breakdown. Meanwhile, in order to finance the impending war effort,
Qutuz levied monstrous excise, property and poll taxes, and even
confiscated a third of all inherited estates.®® To be sure, these were
trying times for the local population in Egypt. And with all the lands
to the east cut off by the Mongols, the traditional option of relocating
to a more hospital domicile was drastically reduced. This may explain
in part why al-Qarafi’s constitutionalism appears as such a radical
departure from anything found in previous discusssions, e.g., those
of al-Mawardi (d. 450/1057) or Abu Ya‘la (d. 458/1064). It seems
that the latter wrote against a background of a “politics of exit,”
according to which dissidents enjoyed the permanent option of voting
with their feet. This is why neither of their al-Ahkam al-sultaniyahs
give instruction on the legal means of voicing dissent: the assumption
was that dissidents simply moved.* Al-Qarafi, meanwhile, because
of the boundary restrictions imposed by the Mongol invasions, was
denied the luxury of thinking in terms of a politics of exit. Instead,
he would have to formulate his concerns in terms of a “politics of
voice” whereby, as geographical prisoners, citizens, as it were, of a

4 Humphreys, Saladin, 355.

48 Suluk, 1:405.

4 Some evidence supporting this thesis may be taken from the diary of the Hanbalite,
Ibn al-Banna’ (d. 471/1071), a Baghadian contemporary of both al-Mawardi (d. 450/1057)
and Abi Ya‘la (458/1064). Ibn al-Banna’ relates that once the Caliph ordered a certain
Ibn Sukkarah arrested for charging into a someone’s home and destroying the latter’s
musical instruments. Later, when the Caliph learned that other prominent jurists had issued
fatwas supporting Ibn Sukkarah’s action, he granted the latter clemency and permission
to return to his home. To this, however, Ibn Sukkarah replied: “I will not (return)! Nor
will I remain in this town. Rather, my companions and I will move to the town of Basrah.”
Recognizing the seriousness of this threat, the notables went to Ibn Sukkarah and ex-
claimed in a frenzy: “Will you risk plunging this town and its people into civil strife and
ruining the Sultan’s reputation? See G. Makdisi, “Autograph Diary of an Eleventh-Century
Historian of Baghdad,” Bulletin of the School of Oriental and African Studies XIX (1957),
282-83.
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territorial state, dissidents had to work to secure the right to speak
out against policies with which they disagreed.*

At any rate, by this time the Mongol threat had forced a rap-
proachment between Qutuz and the bahriyah, who now returned to
Egypt to join the Muslim forces. Shortly thereafter, Hiilagii’s emis-
saries arrived with threats of destruction and terms for a surrender.
But a now defiant Qutuz decided to feign a show of strength, sum-
marily executing his Mongol guests and displaying their heads at the
city gate of bab zuwaylah. From there he went on to rally a terror-
ridden Egyptian army to go out and fight. In Ramadan (September)
of 658/1260, he and his army (including some Syrian Ayyubid regi-
ments) met Kitbugha’s forces at a place called ‘Ayn Jalit (southeast
of Nazareth, west of the Jordan river) where the Mamliks defeated
the Mongols and achieved the single most important victory of their
military career.’! From ‘Ayn Jalut, Qutuz would march into Damascus
and return the grand old city to Muslim rule. For the next two hundred
and fifty years, Damascus would remain a Mamlik province with
Cairo as the uncontested capital of the central Islamic lands.

When news of the Mamlik victory reached Cairo, the city bedecked
itself in preparation to receive its hero, al-Malik al-Muzaffar Sayf al-
Din Qutuz. Their euphoria would soon be broken, however, by the
news that the Sultan had been assassinated and the sultanate passed
on to the bahri amir, Rukn al-Din Baybars al-Bunduqdari. Waves of
terror reverberated throughout the capital, as the Egyptians recoiled
in horror at the thought of the bahriyah coming to power.5? Baybars,
it will be recalled, had been one of the leaders of that fractious group
of freebooting mamlitks who had terrorized the capital during the early
years of al-Mu‘izz Aybak. This, coupled with the violent means by
which he had now seized the sultanate, only heightened local fears
that Egypt was about to enter upon another bleak and protracted reign
of terror.

% T am indebted to Professor Ellis Goldberg of the University of Washington, Seattle
for his suggestions concerning the possible significance of voice versus exit politics in
medieval Islam. For examples of al-Qarafi’s attempts to secure the right to express opposition,
see below, 215-17; see also, S.A. Jackson “From Prophetic Actions to Constitutional
Theory”.

U Suluk, 1:427-31.

2 See, e.g., Abu Bakr b. ‘Abd Allah b. Aybak al-Dawadari, Kanz al-durar wa jami
al-ghurar, ed. U. Harmann (Cairo: ‘Isa al-Babi al-Halabi, 1391/1971), 8:62-63.
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F. al-Zahir Baybars: The True Heir to al-Salih Ayyab?

Contrary to what had been expected, the reign of al-Zahir Baybars
turns out to mark the terminus ad quem of the great chaos and confusion
that had been unleashed by the death of al-Salih Ayyiib. Under Baybars,
things begin to settle down, and the foundations for what later become
known as distinctly Mamlik institutions are laid. This came about,
however, only with great effort and equally great expenditures on the
part of this great sultan. Indeed, the situation facing Baybars upon
his ascension to power was unenviable, to say the least. As R.S.
Humphreys points out:

When Baybars seized the throne in 1260, he confronted a world in
chaos. The Mongol invasions had destroyed all the independent centers
of power in Syria. The Egyptian state had been saved by ‘Ayn Jalut,
of course, but it was a state with no sense of legitimacy or political
continuity, since three of its last four Sultans had ascended the throne
by assassination.>

To be sure, victory over the Mongols would go a long way in securing
a measure of legitimacy for the Mamliks; it was, afterall, they who
had insured that Egypt would continue as a Muslim entity. Important,
however, though this may have been, it would not be enough to render
the local population any more secure in their persons and property.
Baybars, afterall, had been a leader of that group of mamlitks who
only a few years earlier had committed atrocities “the likes of which
even the Franks would not have committed had they occupied the
country.” Neither victory over the Mongols nor the type of formal
legitimacy obtainable through investiture from a caliph would be
enough to overcome this stigma.>> If Baybars, now a decade older
and beyond the rashness of youth, was to repair the destruction of
the last ten years and lay the foundations for stable and effective
government, he would have to overcome this image-problem by ingra-
tiating himself more directly with his Egyptian constituency.

That Baybars understood this as well as the fact that formal

3 “The Emergence of the Mamluk Army (Conclusion), Studia Islamica 46 (1977):
153-54.

3 See above, note 39.

55 Cf., however, P. Thorau: “Mit der Bestitigung durch den Kalifen . . . [e]iner eventuellen
Kritik am Sultan als unrechtmafligem Machthaber wurde damit auch in dem Augen der
Frommen die Grundlage entzogen”. Sultan Baibars 1. von Agypten (Weisbaden, 1987),
135-36.
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legitimacy was not the answer to his dilemma is clearly reflected in
his relationship with the two ‘Abbasid Caliphs, al-Mustansir (regency:
659/1261) and al-Hakim (regency: 661-701/1262-1302). In Rajab
(June) of 659/1261, just ten months after ‘Ayn Jalit and following
more than a three-year vacancy of the caliphate, a black man appeared
in Cairo claiming to be a member of the ‘Abbasid house.”® Amid great
fanfare, his geneology was confirmed and, taking the name *“al-Mus-
tansir”, this descendent of the Prophet’s family was inaugurated Caliph.
Baybars was immediately confirmed as Sultan and the affairs of state
were turned over to him. But rather than retain the Caliph in Cairo
as a symbol of legitimacy, Baybars sent him back to Baghdad less
than three months after his inauguration (Shawwal/September).”” To
no one’s surprise, al-Mustansir was killed en route by the Mongols,*®
and, following his death, the caliphate remained vacant for another
year and a half, until Muharram (November) of 661/1262 when al-
Hakim was confirmed.”® Al-Hakim, it is true, remained in Cairo for
the remainder of Baybars’ reign; but under humiliating restrictions
imposed by the Sultan, he remained Caliph only in name.® In fact,
there is evidence suggesting that he too became Caliph entirely by
accident. He had met up with al-Mustansir on his way back to Baghdad
and only narrowly escaped the Mongol attack in which the latter was
killed.®' What all of this suggests is that far from actively pursuing
the reestablishment of the ‘Abbasid caliphate at Cairo, Baybars—his
position as Sultan and ostensible defender of the caliphate notwith-
standing—was perfectly willing to see it to die a quiet and uneventful
death. Indeed, so little was his regard for the benefits to be derived
from this institution that despite the fact that he himself had seven
daughters®? he made no attempt to establish family ties with the

% See Shafi‘ b. ‘Ali, Husn al-managqib al-sirriyah al-muntaza‘ah min al-sirah al-zahiriyah,
2nd ed. ‘Abd al-‘Aziz al-Khowaytar (Riyad: 1410/1989), 79; al-Dhahabi, Duwal al-Islam,
2:165.

57 Shafi¢ b. ‘Ali, Husn al-manaqib, 94-95.

8 Husn al-mandqib, 93-96.

% Husn al-manaqib, 107-08. According to al-Suyiti (Husn al-muhadarah, 2:59), al-
Hakim returned to Cairo in Rabi‘ II of 660, but his inauguration was delayed until the
following year. D. Ayalon, meanwhile, has refuted the suggestion that Baybars recognized
the Hafsid Caliph of Tunis. See “Studies on the Transfer of the ‘Abbasid Caliphate From
Bagdad to Cairo,” Studies on the Mamlitks, IX (pp. 41-59).

% He was quarantined by Baybars in 663/1265 (Suliik, 1:540; Husn al-manaqib, 114),
and his name was subsequently removed from gold and silver coinage (Husn al-muhadarah,
2:61).

¢ al-Dhahabi, Duwal al-Islam, 2:165-66.

2 Suliik, 1:641; Nujiam, 7:179.
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‘Abbasids, which would have enabled him to produce an offspring
capable of assuming the caliphate!

Rather than invest his time and energies in the pursuit of formal
authority, Baybars would seek to overcome the stigma of his past by
way of a public relations campaign aimed at transforming his image
from that of a mamlitk mercenary into that of a champion of benevo-
lent Islamic rule. The first few years of his reign thus witnessed a
massive “Islamization” program: He nullified non-Shari‘ah taxes,*
renovated the Prophet’s mosque in Medina (for which there was a
grand procession in Cairo),® renovated the Dome of the Rock in
Jerusalem, restored the charitable trusts of Khalil (Hebron) (grave site
of the prophet Abraham),% reinstated defunct laws of Shari‘ah, in-
cluding a renewal of the ban on alcohol.’’” He even instituted a policy
to ensure that instead of being devoured by army officers, the estates
of fallen soldiers would be passed on to their non-mamliik heirs (awlad
nas).® Underscoring all of this was the appointment of the pertina-
cious Taj al-Din Ibn bint al-A‘azz as head of the judiciary, a move
unquestionably designed to restore confidence in the justice system.®
Meanwhile, Baybars would go on to build his famous Zahiriyah mad-
rasah.”® And he would later erect a large congregational mosque (jami°)
(in another part of the city) in which Friday prayers were held.”
He even made a point of visiting stfi shaykhs during his legendary
inspection tours to Alexandria.” In sum, Baybars was quite serious
about broadening his base of support and winning the confidence of
his Egyptian constituency. It is perhaps a testimony to his success
that, as the royal biographer, Muhyi al-Din b. ‘Abd al-Zahir reports,

63 Compare this with the tireless efforts of the Seljuq sultan, Tughril Beg, to estab-
lish family ties with the ‘Abbasid caliph in Baghdad. See G. Makdisi, “The Marriage of
Tughril Beg,” IJMES, 1 (1970): 259-75. It might be suggested that the early Mamluks
had no concept of hereditary rule and, as such, the idea of a “mamlik caliphate” would
have never occurred to them. However, the reigns of Baybars’ two sons, Barakah
Khan and Sayf al-Din Salamish, would seem to refute this notion and suggest that
the Mamliks did embrace the principle of hereditary rule. So would the reigns of the
Qalawiinids.

¢ Rawd, 77.

85 Husn, 2:95; Rawd, 89.

% Sulitk, 1:445.

7 Ibn Taghribirdi reports that the equivalent of one thousand dinars worth of wine per
day was destroyed following Baybars’ announcement. Nujam, 7:154.

& Suliuk, 1:512.

% See below, 64—68.

™ Rawd, 89-90.

M Sulitk, 1:588.

2 Sulik, 1:499.
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news of his policies encouraged a group of businessmen to return to
Cairo from Yemen to which they had earlier fled.”

In all of this, however, Baybars was much more the pragmatist than
a revolutionary. His interest rested primarily in exploiting, not chang-
ing, the political equation of Cairo. This meant acknowledging—and
in so doing confirming—the preeminence of the powerful Shafi‘i school
of law. To be sure, there was nothing new in this alliance between
Shafi‘ism and power in 7th/13th century Egypt. But a new element
would appear in the exclusivist policies of the newly appointed chief
justice, Taj al-Din b. bint al-A‘azz, who refused to enforce rulings
of deputy judges whenever these went against his Shafi‘i view. This
policy would eventually raise the ire of the remaining schools of law,
even as the recent demographic and institutional changes had brought
them to question the validity of Shafi‘i privilege overall.”* Meanwhile,
in his very pertinacity Ibn bint al-A‘azz only fortified his reputation
for being totally uncorruptible, which rendered it virtually impossible
under the circumstances for Baybars to remove him from office. In
the end, the need to placate the competing interests in this conflict
culminated in Baybars’ decision to quadruple the number of chief
judges, one for each of the four schools of law.” It was apparently
during this conflict, incidentally, that al-Qarafi wrote his Tamyiz, as
a scholarly protest against exclusivism within the judiciary and as a
legal argument affirming the inviolable status of all the Sunni madhhabs.
The establishment of the four chief judgeships, meanwhile, while
ostensibly solving the problem of Ibn bint al-A‘azz and raising the
stature of the Maliki, Hanafi and especially the traditionally weak
Hanbali schools, did not spell the end of Shafi‘i dominance in Egypt.
Shafi‘ism would remain preeminent throughout the 7th/13th century.
Al-Qarafi’s writings, as a Maliki, must be read in this light.

3 Rawd, 132.

™ An example of the changing political equation of Cairo can be seen in an event
reported in the year 662/1264, when the Hanbali professor at the Salihiyah, Ibn Abi Surar,
was brought up on charges of circulating seditious propaganda. Ibn Abi Surir’s disgruntle-
ment is said to have resulted from Baybars’ failure to appoint a full Hanbali deputy judge
(na’ib) in 660/1262 joined by his failure to provide a Hanbali chair at his newly established
Zahiriyah madrasah. In earlier times, for a Hanbali in Egypt to expect such consideration
would have been unthinkable. The fact that these charges were now even credible reflect
the changing face of Cairene politics. See Jackson, “Primacy,” 56.

75 For a full presentation of this thesis, see Jackson, “Primacy,” 52-65.
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IIl. The Schools of Law in Egypt

At the time Baybars came to power, Shafi‘i dominance in Egypt was
still less than a century old. Not until the reign of Salah al-Din, first
as wazir to the last Fatimid Caliph, al-‘Adid, then as Sultan, did
Shafi‘ism become preeminent. Prior to that, Malikism seems to have
had the upper hand. When the Fatimids moved their capital to Cairo
in 363/973 the gadi of Egypt was a Maliki, Abu al-Tahir al-Dhuhli
(d. 367/978), who had been installed by the black Ikhshidid, Kafiir,
and remained in this position for sixteen years.” The Fatimid Caliph,
al-Mu‘izz li Din Allah, confirmed al-Dhuhli in this position, but later
removed him in 366/976 when al-Dhuhli’s health failed him. The
office then passed to the Isma‘ili propagandist, ‘Ali b. Nu‘man, and
then to his son, al-Husayn, who became the first to hold the formal
title of gadi al-qudat.” From here the chief judgeship apparently
remained in Isma‘ili hands until 525/1140, when the Imami wazir, Ibn
al-Afdal, seized de facto rule and instituted a system of multiple chief
judgeships, appointing four independent justices from four different
schools: an Isma‘ili, an Imami, a Maliki and a Shafii.”® The exclusion
of the Hanafis may reflect here an aspect of the still intense Fatimid-
‘Abbasid rivalry, Hanafism being the school favored by the latter.
Hanbalism, meanwhile, had, again, never been a force in Egypt. At
any rate, both the Maliki and Shafi‘1 posts would be subsequently lost
to Shi‘ites. But in 566/1170 the Shi‘ites would themselves be ousted,
as Salah al-Din began his Sunni reconquista.”

It was at this point that Shafi‘ism was propelled to the forefront.
Upon taking over from the Fatimids, Salah al-Din established a number
of Sunni law colleges in Cairo: the Nasirlyah (named after the founder,
al-Nasir Salah al-Din) for the teaching of Shafi‘i law; the Qumhiyah
for Maliki law; and a third institution, the Suyufiyah, dedicated to
Hanafism, according to al-Magrizi, the first Hanafi institution in Egypt.%
This was all part of an effort to fortify Sunnism and preempt the

% Husn al-muhddarah, 2:148.

7 See A. Allouche, “The Establishment of Four Chief Judgeships in Fatimid Egypt,”
Journal of the American Oriental Society, vol. 105 no. 2 (1985): 317.

" Ibid., 317-20, esp. 318, note 11, where it is pointed out that the fourth appointment
was not a Hanafi, pace S.M. Stern, but a Maliki.

™ Ibn Iyas reports that when Salah al-Din removed the incumbents he did so “because
they were all Shi‘ites”. Bada’i‘, 1:233.

8 Khitat, 2:365-66. Ibn lyas reports that Salah al-Din also built a school for the Hanbalis
in the area around the local mint. Bada@’i‘, 1:243.
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possibility of a Shi‘ite riposte, a mission requiring the broadest pos-
sible base of Sunni support. At the same time, however, Salah al-
Din was himself a Shafi‘i, and he would eventually evince a strong
favoritism toward the Shafi‘i school. When he ousted the Shi‘ite judges
in 566/1170, he consolidated their offices into one and replaced them
with a single chief justice, a Shafi‘i, Sadr al-Din b. Darbas.®' From
that time on, up until Baybars’ reforms, which began in 660/1262,
the Shafi‘is would enjoy an absolute, uncontested monopoly over the
chief judgeship in Cairo.?? This had of course a significant impact on
the political situation; for under this arrangement, Shafi‘ism became
not only the main conduit for the legitimate use of power, the Shafi‘is
would also sit in judgment over the remaining schools of law, basking
in the privilege of second-guessing rulings handed down by the latters’
judges.®* Moreover, the Shafit chief justice would exercise this right
with full impunity, since the remaining schools would not have the
opportunity to second-guess Shafii rulings.®

Shafi‘i dominance in the period after Salah al-Din can also be seen
in the patterns of madrasah endowments. Of the twenty-seven col-
leges listed by al-Maqrizi and Ibn Dugmaq whose school affiliations
I have been able to determine and whose dates of foundation appear
to fall between 568/1172 and 663/1265, fifteen were exclusively Shafi‘i
institutions, four exclusively Maliki, four exclusively Hanafi, and none
exclusively Hanbali;® two were Shafi‘i-Maliki, two Shafi‘i-Hanafi, none
Shafii-Hanbali, and one, the Salihiyah, had a chair for each of the
four schools. There were no combinations (e.g., Hanafi-Maliki) that
excluded the Shafi‘is.’

Not only did Ayyiibid rulers of this period support the Shafi‘is with
positions of prestige and power, Mamlik rulers would go so far as
to convert to Shafi‘ism upon their ascension to power. Ibn Iyas reports

81 Bada’r, 1:233.

82 al-Nujam, 7:134; Bada’i‘, 1:233.

8 See Jackson, “Primacy,” 61-63, where it is explained that under the Ayyubids and
early Mamliks the chief justice could review and overturn the rulings of his deputy
appointees.

# This appears to be a departure from the situation in Baghdad, where the chief judgeship
apparently rotated among the various schools. See the list of judges by L. Massignon,
“Cadis Et Nagibs Baghdadiens,” Opera Minora, 3 vols. (Beirut: Dar al-Ma‘aref, 1963),
1:259-62.

8 Tbn Iyas reports, however, that Salah al-Din established a college for the Hanbalis
in the area around the royal mint. Bada’i‘, 1:243.

% Tbn Dugmagq, Kitab al-intisar, 1:92-99; al-Maqrizi, Kitab al-mawa‘iz wa al-i‘tibar
bi dhikr al-khitat wa al-athar, 2 vols. (Cairo: Maktabat al-Thagafah al-Diniyah, 1987),
2:362-405.
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on the authority of Abi Shamah (d. 665/1267): “No Sultan ever sat
on the throne of Egypt as a follower of any madhhab except that of
al-Shafi‘i but that he was quickly ousted or killed.”®” As an admon-
ishment to posterity, he holds up the example of Sayf al-Din Qutuz.

" When Qutuz became Sultan, he remained a Hanafi; he was killed,
however, only months into his reign. Baybars, on the other hand,
became a Shafi‘i ® and reigned for an unprecedented seventeen years.
When the Caliph al-Hakim settled in Cairo he too took up the study
of Shafii law.%

Malikism, meanwhile, from around the time of al-‘Adil II, appears
to have fallen upon difficult days. Whereas Shafi‘is are found in
prestigious ministerial and ambassadorial positions, no Maliki appears
to have occupied an important government post since the days of the
tempestuous Safi al-Din b. Shukr (d. 622/1225) and his stepfather,
al-A‘azz Fakhr al-Din b. Shukr, both of whom served as wazir (the
latter also a judge) under al-‘Adil I and al-Kamil.*® But perhaps the
career of al-A‘azz Fakhr al-Din’s grandson, Taj al-Din b. bint al-
A‘azz, sums up the subsequent history of Malikism in Cairo as a
whole, at least up to the time of the powerful and energetic Maliki
chief justice, Ibn Makhlif, renowned for his role in prosecuting the
case against Ibn Taymiyah. Though orphaned as a child and raised
by his Maliki grandfather,”! Ibn bint al-A‘azz (lit., “the son of the
daughter of al-A‘azz”, i.e., Fakhr al-Din) later became a Shafi‘i. From
there he went on to become not only wazir and gadi al-qudat but the
occupant of more positions than anyone else in his day. Indeed, from
his Maliki roots, he ended up producing a long line of prominent
Shafi‘i judges.”

Malikism was also affected by the westward migration from Syria
and points east following the Mongol invasions. Whereas both
Damascus and Baghdad had been important centers of Shafi‘ism
and Hanafism, “Baghdad had no known Maliki madrasahs . . . [and]
Damascus produced only four over a period of centuries”.”® In fact,

8 Bada’ic, 1:308.

8 Husn al-muhadarah, 2:166.

8 Tbn Kathir, Tabagat al-shafi‘iyah, Arabic Mss. no. 4993, Yahuda collection, Princeton
University library, Princeton, N.J., fol. 277 recto.

% See Khitat, 2:371-73.

9 See Ibn Hajar al-‘Asqalani, Raf” al-isr ‘an qudat misr, 2 vols. ed. Ahmad Muhammad
Shakir (Cairo: Maktabat al-Khanji, 1403/1983), 2:385, 386.

9 See, e.g., the list of Mamliik judges by K.S. Salib, “Listes chronologiques des grands
cadis de I’egypt sous les mamelouks, Revue des études islamiques, XXV (1957): 82ff.

9 See G. Makdisi, The Rise of Colleges, 238.
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when the Caliph al-Mustansir founded his famous Mustansiriyah super-
college in Baghdad, its first professor of Maliki law had to be im-
ported from Egypt.** Hanafism, meanwhile, though apparently not a
force in Egypt since before Fatimid times, was now making the greatest
strides there. Of all the appointees to chief judgeships under Baybars
in 663/1265, it was the Hanafi alone who felt strong enough to challenge
(unsuccessfully) the Shafic monopoly over religious endowments
(awqafisg.waqf) and the trusteeship of orphans.”> The same year saw
the appointment of a Hanafi to the important post of Friday sermon
giver (khatib).”® And when Baybars founded his Zahiriyah college in
662/1263, he endowed it not only with a chair in Shafii law but with
one in Hanafi law as well.”” A Hanafi would also be appointed Friday
sermon-giver at his congregational al-Zahiri mosque.*® In fact, follow-
ing the death of the Shafi‘i chief justice Ibn bint al-A‘azz in 665/1267,
one gets the impression that the Hanafi chief justice, Sadr al-Din
Sulayman, came into a special relationship with Baybars, accompa-
nying the Sultan on his first pilgrimage and teaching him the rituals
of the hajj.® These gains would come of course at the expense of
Malikism, Hanbalism, never having been a contender in Egypt, and
Shafi‘ism remaining too firmly entrenched. One notices, particularly
in his earlier writings, that al-Qarafi habitually ignores the Hanbalis,
while on those extremely rare occasions where he lapses into intol-
erance, Hanafism is his target.!” Meanwhile, his tactical maneuver
of lining up with the Shafi‘is (to demonstrate the virtues of critical
over dogmatic advocacy, an example he hoped his non-Maliki coun-
terparts would follow) is executed with enough force and frequency
to convince the great Ottoman bibliographer, Hajji Khalifah, that al-
Qarafi was himself a Shafi‘i!'%

% This was ‘Abd Allah b. ‘Abd al-Rahman b. ‘Umar al-Ma‘arri, who was recruited
from Cairo in 633/1235. See Ibn Farhin, al-Dibaj, 142.

% Bada’ic, 1:322.

% See Jorgen S. Nielsen, “Sultan al-Zahir Baybars and the Appointment of Four Chief
Qadis, 663/1265,” Studia Islamica 60 (1984). 174.

9 Khitat, 2:378-9. Interestingly, the first Hanafi professor at this college was the son
of a Mamlik amir, Majd al-Din ‘Abd al-Rahman b. Kamal al-Din ‘Umar b. al-‘Adim.
Ibid., 2:379. Ibn lyas reports that the Zahiriyah was located next to the Salihiyah and
that it was begun in 659/1261. Bada’i‘, 1:312.

% Nielsen, Sultan al-Zahir, 174.

9 Sulik, 1:580-81. According to J.S. Nielsen, Sadr al-Din Sulayman also used to
accompany Baybars on his military expeditions. See Sultan al-Zahir, 175.

9 See, e.g., Sharh, 363; Tamyiz, 131-32.

101 See Hajji Khalifah, Kashf al-zunin, 2:135.
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A. Maliki versus Shafi‘i Law and Jurisprudence

Underscoring the significance and impact of Shafii preeminence in
Cairo were the standing differences separating Maliki from Shafi‘i law
and jurisprudence. At bottom, these differences resulted from the
asymmetrical development of these two schools following the 2nd/
8th century revolution spearheaded by al-Shafi‘i.'? Al-Shafi‘i (d. 204/
820) had introduced an essentially new, positivist jurisprudence that
stood in opposition to what Professor Joseph Schacht has referred to
as the “ancient schools of law” of which Malik (d. 179/795) had been
a leading advocate.'® The mainstay of al-Shafi‘P’s approach was, ac-
cording to Schacht, his adoption of the thesis of the Traditionists, who
equated the sunnah of the Prophet with the contents of formal hadiths
traceable back to the Prophet via an unbroken chain of transmitters
(isnad). Malik, meanwhile, had not only taken the normative practice
of Medina to be the embodiment of the Prophet’s teachings, he also
attempted to establish the probative value of individual Prophetic reports
by comparing them with Medinese practice, the precedents of the
Righteous Caliphs or the views of other prominent Companions. Malik
also relied on “personal judgment,” or ray’, on the basis of which
he would at times restrict the application of Prophetic reports or even
set them aside. According to Umar F. ‘Abd Allah, whose Malik’s
Concept of ‘Amal is perhaps the best—certainly the most comprehen-
sive—study on Malik to date, this particular aspect of Malik’s
methodology was based neither on a hostile nor even a lukewarm
attitude towards Prophetic sunnah or hadith. Rather, his attempt was
to remove the textual ambiguities from Prophetic reports by using
Medinese practice as the semantic backdrop against which to deter-
mine their intended scope and application.'™ Such justifications,
plausible though they might have been, would not be enough to stave
off the attacks of al-Shafi‘i, who insisted, first of all, that Prophetic
reports were authoritative in themselves and in need of no further

192 The most authoritative work on al-Shafi‘i’s revolution is of course J. Schacht’s Origins
of Muhammadan Jurisprudence.

103 By positivism I refer here to the legal philosophy affirming that law is simply the
command of a sovereign and that there are no higher standards such as justice or morality
that determine a rule’s authority. Some of the leading Legal Positivists in our time include
H.L.A. Hart, Hans Kelsen, and John Austin. See, e.g., A. Watson, The Nature of Law
(Edinburgh: Edinburgh University Press, 1977), 3.

% U.F. ‘Abd Allah, Malik’s Concept of ‘Amal in Light of Maliki Legal Theory (Ph.D.
diss., The University of Chicago, 1978), 135ff.
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confirmation by Medinese or any other practice. Similarly, once a
report on the authority of the Prophet had been established as reliable,
there could be no justification for ‘tampering’ with its meaning, let
alone setting it aside.'® Indeed, al-Shafi‘i’s approach was summed up
in a famous dictum attributed to him: “Whenever a hadith proves
sound, it is my madhhab”.'%

Schacht, whose Origins of Muhammadan Jurisprudence remains a
benchmark in the study of Islamic law in the formative period, made
the important point that al-Shafi?’s effort to supersede the ancient
schools met with only limited success. Whereas in theory the old
Kufan (later Hanafi) and Medinese (later Maliki) schools subsequently
adopted a jurisprudence of obvious traditionist inspiration, in practice
their positive doctrines did not change from what they had been prior
to al-Shafi‘i.'” Thus, one witnesses the continuation of sustained
differences in furi side by side with the tendency, under the hegemonic
influence of al-Shafi4i, to trace these doctrines with more and more
frequency back to specific hadith, as opposed to other sources such
as Kufan consensus or Medinese practice. A good example of this
can be seen in Bidayat al-mujtahid of the 6th/12th century Spanish
Maliki jurist, Ibn Rushd (Averroes). But Schacht also makes the point
that Hanafi and Maliki principles of legal reasoning such as istihsan
and maslahah, both of which al-Shafi‘i had vehemently rejected, also
survived into the post-formative period.'® In other words, the con-
troversies sparked by al-Shafi‘i in the 2nd-3rd/8th—9th century were
not settled by his brilliant polemics, e.g., in Ikhtilaf malik wa al-
shafi‘i. Rather, the debate between Malikis and Shafiis, both in the
area of positive law and legal methodology, would continue unabated
well into the high middle ages.'”

195 This is not at all to suggest that al-Shafi‘i was a strict literalist. Indeed, he accepted
such moderating principles as takhsis al-‘amm (specifying statements of general significa-
tion) and even admitted the principle that statements appearing to be of general application
might actually carry only specific signification. All of this of course modified the apparent
scope of legal injunctions.

1% Sharh, 450.

07 “The Schools of Law and Later Developments of Jurisprudence,” Law in the Mid-
dle East, ed. M. Khadduri and H. Liebesny (Washington: The Middle East Institute,
1955), 64.

1% The Schools of Law, 65. It is interesting that some of these non-Shafi‘i principles,
especially maslahah, also appear to have enjoyed hegemonic force in later centuries, even
to the point of influencing Shafi‘i jurists! A good example of this is perhaps al-‘Izz b.
‘Abd al-Salam’s Qawa‘id al-ahkam fi masalih al-anam.

1% One is reminded in this context of the suggestion of Professor R. Brunschvig: “Si
’on se délivrait de I’emprise d’al-Safi, dont la synthese géniale a faussé pour longtemps
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This difference in approach to law and jurisprudence is in clear
evidence in al-Qarafi’s writings. The main point of contention be-
tween him and his Shafi‘i compatriots centers around the issue of what
he refers to as “countervailing considerations” (mu‘aridat/sg. mu‘arid),
on the basis of which explicit scriptural injunctions might be qualified
or set aside. To be sure, all the schools recognized that the Qur’an
and hadith contained material of appreciable complexity, including
various levels of meaning, apparent contradictions and verses and
reports that supplemented, qualified or even abrogated others. As such,
the principal that the apparent meaning of an ayah might be modified
or superseded by another verse or hadith was not the exclusive pre-
serve of any one school. But the bulk of al-Qarafi’s countervailing
considerations appear to be based on seemingly extra-scriptural Ma-
liki principles such as maslahah (vaguely articulated broader inter-
ests), maslahah mursalah (unarticulated broader interests)''® and sadd
al-dhar@’ic (cutting off the means).'"" These principles had been re-
jected by al-Shafi‘i (who, incidentally, died in Egypt reportedly at the
hands of a frustrated Maliki disputant) and were an affront to the
strong legal positivism that he brought to the legal tradition and raised
to the level of a canon. To the Shafi‘is, “broader interests,” “legitimate
interests,” “harm,” etc., were mere weasel words, malleable, self-serving

bien des perspectives . . . I’on verrait peut-étre les commencements du figh avec des yeux
neufs.” “Polémiques médiévales autor du rite de Malik,” Andalus 15 (1950): 413. One
notices also that Ibn Farhin cites several refutations of al-Shafi‘i written by Maliki jurists.

10 Al-Qarafi divides “broader interests” (masalih/s. maslahah) into three categories: (1)
those whose consideration has been acknowledged in the body of the law (ma shahada
‘sh-shar‘u bi‘tibarih); (2) those whose non-consideration has been acknowledged in the
body of the law (ma shahada ‘sh-shar‘u bi ‘adami‘tibarih); and (3) interests neither the
consideration or non-consideration of which have been acknowledged by the law (ma lam
yashhadi ‘sh-shar‘u bi‘tibarih wa la bi ilgha’ih) (Sharh, 446). The first type al-Qarafi
identifies with analogy (giyds), his argument being that locating the ratio essendi (‘illah)
is actually an exercise in locating appropriate interests, which he defines as “that which
entails the procurement of some good or the avoidance of some harm” (Sharh, 391). As
an example of the second type he adduces the allowance of growing grapes, noting that
the fear that people may use them to make wine is a non-consideration acknowledged
by the law. This, however, like the method of adducing the ratio, relies on suggestive
clues contained in the sources, whence my “vaguely articulated broader interests”. The
third type of maslahah is identified as maslahah mursalah, which I render “unarticulated
broader interests,” since no direct textual basis at all can be found for them.

" Sadd al-dhara‘i is the principle that denies one the right to use legal means to reach
illegal ends. See Sharh, 448ff. An example of the application of sadd al-dhara‘i would be
Malik’s disallowance of bay‘ al-gjal, which may be summarized as follows: A sells B
a commodity (usually of negligible value) for a needed sum of $100.00 payable on the
spot. B then sells this commodity back to A for $115.00 payable in a month. The net
effect is that B receives $100.00 in exchange for $115.00. Malik forbade such transactions
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concepts that could mean ultimately whatever one wanted them to.
To them, there could be no amorphous concepts, such as justice or
morality, hovering above the law as a higher standard to which one
could appeal in the face of explicit scriptural injunctions. Nay, justice
and morality were simply what God had commanded. The only test
for a rule’s validity was its pedigree, not its content nor the effects
of its application. This was the essence of such famous Shafi‘i dictums
as, “Whenever a hadith proves sound it is my madhhab,” and “Whoever
resorts to equity (istihsan) violates God’s rightful monopoly as Law-
giver (mani ‘stahsana fa qad shara‘a).""* At bottom, strict Shafi‘i doc-
trine amounted to a ruthless deductive syllogism: All validly estab-
lished scriptural sources are binding; X is a validly established scriptural
source; the contents of X are thus binding.

Meanwhile, the basic notion underlying the Maliki position was
that an overarching aim of the law was to promote the legitimate
interests of the community and to protect it from harm and undue
hardship. Where the community was found in need of provisions not
explicitly stated in the law, or where the strict application of a rule
stood to undermine its overall intent, cause undue hardship or oblit-
erate a legitimate interest, the principal of maslahah could be resorted
to for a remedy.'"® The rule in question could be set aside or the
needed provisions applied as bonafide law. The key to identifying
legitimate or compelling interests was what al-Qarafi referred to as
an “inductive reading of scripture” (istigra’), via which process, for
example, the so-called five compelling interests (al-darirat al-khams)
were established. These included life, religion, progeny, sanity and
property (and some included honor (‘ird)). Since, the argument ran,
in no revealed religion has God ever sanctioned murder, unbelief,
adultery, drunkeness, theft or robbery, these five interests had to be
deemed compelling interests which the law must serve and never
obliterate.''* The following examples demonstrate how this principle
was applied in actual practice.

as an illegal means to taking interest on loans. Al-Shafi‘l, meanwhile, allowed them, on
the view that they constituted two independent contracts of sale, the intention behind which
could not be second-guessed. See Ahmad b. Muhammad al-Sawi (Maliki), Bulghat al-
salik li agrab al-masalik ila madhhab al-imam malik, 2 vols. (Cairo: Mustafa al-Babi al-
Halabi, 1372/1952), 2:40ff.

12 Cited in Ahmad b. “Ali b. Burhan al-Baghdadi (Shafi‘i), al-Wusal ila al-usal, 2 vols.,
ed. ‘Abd al-Hamid ‘Ali Abu Zayd (Riyad: Maktabat al-Ma‘arif, 1403/1983), 2:320.

I3 See, for example, Sharh, 446.

114 See, for example, Sharh, 391-92.
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It is reported that Malik granted the authorities the option of flogging
intentional murderers a hundred lashes and jailing them for a year,
even after the victim’s family had issued a pardon under the rules
of gisas, and despite the fact that the rules governing intentional
homicide provided no additional sanctions. According to a strict reading
of scripture, the family of a victim of an intentional act of homicide
had only three options: execution of the murderer; blood money; or
clemency. Because of this, al-Shafii (along with Ahmad b. Hanbal)
rejected Malik’s position, insisting that the Sultan could impose no
additional sanctions in the face of the family’s pardon. Malik, mean-
while, apparently felt that allowing murderers to go scott free (where
a family pardoned) would expose the community to the threat of
recidivism. Thus he supported the additional, non-prescribed sanctions
of flogging and jailing for a year.'"

Another example, this one of setting scriptural injunctions aside:
It is reported that during the battle of Hunayn the Prophet announced,
“Whoever slays an enemy may despoil him”. Five of the ‘canonical
collections,’ including the two sahihs of Muslim and al-Bukhari, cite
this hadith, and Malik also related it in his al-Muwatta’. Now, al-
Shafi‘i accepted this hadith at face value and argued that any time
a Muslim soldier killed an enemy he could despoil the latter on the
field of battle. Malik, meanwhile, set this hadith aside and held that
such was not an automatic right but could be exercised only after
obtaining explicit permission from the Imam. In Tamyiz, al-Qarafi
defends the position of Malik on the following grounds.

Allowing such (automatic despoiling) leads to the corruption of inten-
tions and induces a man to gamble with his life against his non-Muslim
enemy, owing to what he sees of the latter’s possessions. And it might
happen that the infidel ends up killing him, while his intention in fighting
was not pure to begin with. Thus he ends up entering the Hellfire, and
life and religion are lost. This is a grave pitfall (the avoidance of which)
justifies setting this hadith aside.''®

Again, al-Qarafi defends the basic thrust of Maliki jurisprudence on
the grounds that an inductive reading (istigra’) of scripture will
inevitably yield broader interests beyond the letter of the law. Some
of these may be vaguely or indirectly articulated in the body of the

15 See Ibn Rushd, Bidayat al-mujtahid wa nihayat al-mugqtasid, 2 vols. (Beirut: Dar
al-Fikr, n.d.), 2:303.
"¢ Tamyiz, 107.
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law; others may require greater investment in the law’s spirit. At any
rate, it is this inductive reading or istigra’ that provides the key. Even
where scripture provides no direct leads at all but there is a pressing
need felt for a provision, inductive inference may provide a remedy.
For, according to al-Qarafi,

God has sent messengers—upon them be peace—simply for the pur-
pose of promoting the welfare of His servants. This is according to what
we are able to infer from the law by way of induction (‘amalan bi
“l-istigra’). Thus, whenever we find a thing to be beneficial, we assume
it to be a benefit which the law seeks to promote.'!’

In a sense, this inductive reading of scripture constituted for al-Qarafi
a first principle of jurisprudence. It was via this process that one es-
tablished the objectives (magasid) of the law and from here the identity
of those interests the preservation of which constituted countervailing
considerations (mu‘aridat), in the face of which scriptural injunctions
could be qualified or set aside.!’® It was only after a jurist had as-
certained the absence of countervailing considerations that he was
justified in insisting on the strict application of any scriptural injunc-
tion. Indeed, according to al-Qarafi, the famous dictum, “Whenever
a hadith proves sound, it is my madhhab,” was not intended, even
by al-Shafii, to be taken literally but only assuming the absence of
valid countervailing considerations. He would go on to indicate that
many Shafi‘is in his time had wrongly construed this dictum, as a
result of which they would often claim, “Such and such is the madhhab
of al-Shafi‘i because there is a sound hadith reflecting this doctrine”.
This, al-Qarafi insists, is wrong, unless it has been first established
that there are no countervailing considerations facing this hadith. But,
alas, these Shafi‘is, according to him, were handicapped by their
inability to extrapolate universal principles from specific rules and to
rely on inductive inferences instead of strict deductive syllogisms.!'"®

"7 Sharh, 446.

118 Al-Qarafi distinguishes in this context between objectives (maqdsid) and means
(wasa’il), indicating that some scriptural injunctions constitute the former, some the latter.
This is an important, for example, when weighing apparently conflicting injunctions, since
goals, according to al-Qarafi, take precedence over means. Moreover, al-Qarafi argues,
just as it is necessary to “cut off the means” to unlawful ends (based on the principle,
sadd al-dhard@’i‘) it is also necessary to “open up the means” to lawful ones. See Sharh,
449. This brand of reasoning is most often associated with the name of the great Spanish
jurist, al-Shatibi. However, al-Qarafi’s writings suggest that al-Shatibi’s true contribution
may lie in a clearer and more organized articulation of an already existing Maliki tradition.

19 Sharh, 450.
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To be sure, the Shafi‘is were not to be swayed by this brand of
reasoning. In his Qawa‘id al-ahkam, al-Qarafi’s redoubtable Shafi‘i
contemporary, al-‘Izz b. ‘Abd al-Salam, not only rejected it but branded
it a poor excuse for abandoning scripture in favor of the subjective
judgments of the mujtahid-Imams.

.. . there are no rules except His (God’s) rules. And His rules are derived
from the Qur’an, the sunnah, consensus, valid analogies, and (other)
valid forms of deduction (istidlalat mu‘tabarah). And it is not the right
of anyone to resort to equity (laysa li ahadin an yastahsin) nor to rely
upon (what they deem to be) unarticulated broader interests (maslahah
mursalah).'®

It is indeed an amazing thing that among the mugqallid-fugaha’ is one
who comes upon some would-be evidence relied upon by his Imam that
is so weak that he cannot find a defense for it. Yet, despite this, he
follows it anyway, abandoning the Qur’an, the sunnah and valid analo-
gies in favor of the view of his Imam—out of sheer tenaciousness to
following his Imam. ... We have seen these people at (disputation)
sessions; and when there is cited some controversy to which one of them
believes himself to be a party, he is utterly amazed at his counterpart’s
settling for the clear evidence. ...

Al-Qarafi’s response to this was that the Shafi‘is were not altogether
consistent in their condemnation of subjective judgments. For they
accepted, for example, giyas, despite the fact that scripture often
provided no clues to the ratio essendi (‘illah),'”? and as such, positing
the ratio was necessarily a subjective enterprise.'”® At the same time,
al-Qarafi argued, maslahah and setting scriptural injunctions aside
were not exclusively Maliki idiosyncracies. On the contrary, close
examination of their doctrines revealed that all of the schools engaged
in this. All of them allowed, for example, commercial transactions
such as bay* al-salam, qirad and musaqgah, simply because there was
a pressing need for them, despite the fact that they all entail an unlawful
element of possible deception (gharar) and uncertainty (jahalah).'*

120 Fatawa, 2:158.

2! Fatawa, 2:159.

122 Al-Qarafi probably has in mind such specimens as determining the ratio behind the
ban on trading foodstuffs with an increase in one of the counter-exchanges, i.e., weight,
quantity, being stored, etc. See, e.g., N. Salih, Unlawful Gain and Legitimate Profit in
Islamic Law (Cambridge: Cambridge University Press, 1980), 15-18.

123 Sharh, 394, 446, 448.

124 Sharh, 392-93. Bay* al-salam is where a person forwards money to a farmer to assist
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The issue, then, was not as simple as condemning all subjective
judgments as inadmissible. The issue was rather one of determining
which were admissible and which were not. The tendency, however,
in making such a determination across school boundaries would tend
inevitably towards a double standard. And given the power differen-
tial between Shafi‘is and Malikis in Egypt, this would not bode well
for the latter.

B. Shafi‘i Exclusivism in the Judiciary: A Closer Look

It is in the context of this Shafi‘i-Maliki tension coupled with the
waning position of the latter that one comes to appreciate the full
implications of the exclusivist policies of the pertinacious Shafi‘i chief
justice, Taj al-Din Ibn bint al-A‘azz (‘“Abd al-Wahhab b. Abu Qasim
Khalaf b. Aba al-Thana Mahmud b. Badr al-‘Alami) (604—665/1207—
1267), who refused to enforce judicial rulings that went against his
Shafi1 view. That the Malikis should be particularly affected by such
a policy would seem almost inevitable on demographic grounds alone.
Malikism was at least the second largest school in Cairo and, as such,
the judges with whose rulings Ibn bint al-A‘azz disagreed would in
a good number of cases hail from the Maliki school. Indeed, some
confirmation of this liability may be inferred from a report by Ibn
Hajar al-‘Asqalani, who has the Shafi‘i chief justice on record as having
once stated:

Never have I seen a thing so strange as that Maliki judge. Whenever
he is presented with a (difficult) case he comes to me and says, “Such
and such has occurred, and the ruling in my madhhab is so and so.”
I remain silent, not uttering a word. Then he goes and adjudicates the
case. And when he is reprimanded (for having given this ruling) he
exclaims, “I issued this ruling only after having reviewed it with judge
Taj al-Din (Ibn bint al-A‘azz)!”'®

the latter in planting his crops in exchange for an agreed upon portion of the harvest.
See al-Sawi, Bulghat al-salik, 2:93. Qirad is basically profit-sharing (ibid., 2:245). Musaqah
is where a person agrees to water the crops of another in exchange for an agreed upon
portion of the produce (ibid., 2:256). The risk and uncertainty in these transactions lie
in the possibility of the crops not making, or the goods not being sold, or that the goods
are not sold for a fair return. Al-Qarafi notes that, despite their severe criticism of maslahah
mursalah, the two Shafi‘is, Imam al-Haramayn al-Juwayni and al-Ghazali, openly en-
dorsed certain rulings deduced on the basis of maslahah that even the Malikis would not
support. Sharh, 446-47.

125 Raf*, 2:382. Al-Qarafi’s response, which shall be treated further in chapter five, was
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Ibn bint al-A‘azz’s exclusivism as head of the judiciary is described
as having resided in his “stopping short” or what the sources refer
to as tawaqquf. Though somewhat obscure on the surface, the ramifica-
tions of this policy become clear in the context of the overall structure
of the Ayyiubid-Mamlik judicial system. According to that system,
there were two categories of judges: principals and deputies. The
authority of deputies was not original but derived from that of their
principals. Principals could in turn reserve to themselves the right to
review all rulings handed down by their deputy appointees. And
whenever a principal stipulated his wish to do so, the rulings of a
deputy remained unenforceable until they had been reviewed and
confirmed by the authorizing principal. This was done via a process
known as tasjil, or registration, which consisted of (1) entering the
ruling into the official registry, and (2) issuing notarized copies of
the confirmed ruling to the winning litigant. As the Sultan’s direct
representative, the chief justice was the principal of all other judges
on the circuit. By refusing, therefore, to register rulings, he could
block the enforcement of any ‘lower court’ decision with which he
disagreed. This was the essence of the “stopping short” (tawaqquf)
mechanism resorted to by Ibn bint al-A‘azz.'?

It should be noted, however, that Ibn bint al-A‘azz’s exclusivist
policy was not the result of an attempt on his part to bend the law—
for political or other reasons.'” In fact, he was known not only to
be incorruptible but pertinacious almost to the point of eccentricity.
The royal biographer, Shafii b. ‘Ali (649-730/1252-1330), reports,
for example, that once a well-meaning confirmed notary (‘adl)
waved a fan in order to relieve the chief justice of the intense heat.
The latter turned away preemptively and snarled, “This is bribery!”.!%
This stern disposition is confirmed by Ibn Hajar al-‘Asqalani, who
relates a rumor to the effect that Ibn bint al-A‘azz never had a childhood.
When other students would complete their studies and take time out
for fun and games, young T4j al-Din would never join them. And,
“whenever they saw him coming they would abruptly end their play-
ing, in awe of him”.!®

that as long as the Maliki judge’s ruling was valid according to the Maliki school there
was no justification for reprimanding him.

126 See “Primacy,” 61-64.

127 See below, 145-46 for al-Qarafi’s perception of the real reasons behind the chief
justice’s trespasses.

'® Husn al-manaqib, 210-11.

'% Raf*, 2:376.
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Ibn bint al-A‘azz was also known for his close association with
al-‘Izz b. ‘Abd al-Salam, mention of whose vigilance and stern dis-
position has already been made. When the latter retired from public
life and was consulted about having his sons succeed him, his re-
sponse was, “None of them are suited for these posts; but Taj al-Din
b. bint al-A‘azz would suit them well”.'® Ibn al-‘Imad reports that
the latter became chief justice at the specific behest of Ibn ‘Abd al-
Salam."' But there was apparently more to this association than the
coming together of kindred spirits. Ibn ‘Abd al-Salam is known to
have endorsed a view, upheld exclusively in the Shafi‘i madhhab,
according to which judges could refuse to enforce rulings handed
down by previous or deputy judges.

According to Hanafi, Maliki and Hanbali sources, it was illegal for
a principal or subsequent judge to refuse to implement decisions already
handed down.'*? According to the Shafi‘i, Ibn Abi al-Dam (d. 642/
1244), himself a chief justice in Aleppo, there were two positions in
the Shafii school. The first was identical to that upheld by the other
schools. According to the second, however, if a Shafi‘i judge found
that a Hanafi deputy or predecessor (according to whom wine is a
valuable commodity permitted to dhimmis) had jailed someone in lieu
of payment for destroying a dhimmi’s wine, the Shafi1 judge might
seek to effect a compromise (sulh) or some similar solution. But under
no circumstances would he be bound to uphold this Hanafi ruling.'*

In Ibn ‘Abd al-Salam’s collection of fatwas, one reads the following:

Question: Is it permissible for a Shafi‘i to approve a ruling which he
does not believe to be permissible (hal yajizu li ‘sh-shafii ‘I-madhhabi
tajwizu qadiyatin la ya‘taqidu hillaha)? For example [if he is presented
with] a Hanafi’s marriage of a girl who has no father or grandfather
[i.e., no wali], or testimony to the effect that the marriage was con-
tracted on the basis of the girl’s consent.

Response: If he follows the dissenter (in gallada ‘I-mukhalifa) in the
latter’s endorsement of this position, he may (enforce it); if not, he
may not.'*

1% Tbn Hajar, Raf*, 2:253.

13" Shadharat, 5:319. Ibn Kathir reports that it was Baybars himself who consulted al-
‘Izz about this appointment. See Tabagat, fol. 259 verso.

132 See “Primacy, 62-63”.

133 Shihab al-Din Ibrahim b. ‘Abd Allah, better known as Ibn Abi al-Dam, Kitab adab
al-gada’, ed. Muhammad ‘Abd al-Qadir Ahmad “Ata (Beirut: Dar al-Kutub al-‘Ilmiyah,
1407/1987), 74.

13 Fatawa, 103.
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Ibn bint al-A‘azz became chief justice for the first time in 654/1256
under al-Mu‘izz Aybak. This lasted less than a year, and almost five
years passed before he was reinstalled under Baybars in Jumada I
(February) 659/1261, apparently as a part of the latter’s Islamization
program. It seems that he wasted little time implementing his exclusivist
policies. The initial stages of Baybars’ reforms, which were an apparent
attempt to control the damage caused by the chief judge’s policies,
began in 660/1262. Al-Qarafi’s Tamyiz appears sometime slightly
before. In his introduction he clearly echoes the growing concern about
madhhab disparity and the judiciary.

To proceed: Indeed, there has run over the course of time between
myself and some of the notables discussions concerning the difference
between the fatwa, in the face of which the fatwa of a dissenter remains
valid and standing, and the hukm, which may not be violated by a
dissenter. . . .'*

Clearly, the problem of Ibn bint al-A‘azz was a major concern for
al-Qarafi. In a sense, it constitutes the triggering device that set off
his thinking about constitutional issues overall.'* This is not to say
that this was the only issue with which al-Qarafi was concerned; nor
was it, thematically speaking, the most important, once the process
of theorizing got under way. But Ibn bint al-A‘azz obviated the
emptiness of any concept of mutual recognition where there existed
a power differential among the schools of law. For, even if a view
was recognized as being doctrinally acceptable, this would prove little
consolation in the face of its being practically overridden. Moreover,
Ibn bint al-A‘azz was not the author of the exclusivist policy he
endorsed; this was a view upheld in the Shafi‘i school at large. Hence,
while there is no evidence that any of his Shafi‘i predecessors pursued
exclusivist policies, al-Qarafi probably discerned that this was an
eventuality simply waiting to happen. Meanwhile, the reforms of
Baybars, it is true, broke the Shafi‘i monopoly, established a sem-
blance of equality among the madhhabs and ostensibly solved the
problem of exclusivism in the judiciary. But given the chaos and
arbitrariness of the first half of the 7th/13th century, few at the time
could have had much confidence in the permanence of such changes.

135 Tamyiz, 18.

13 In fact, he later states that his Tamyiz was aimed primarily at the illegal practice
of overturning rulings that were valid according to the school of the issuing judge. See
al-Furig, 2:106. This problem and al-Qarafi’s proposed solution will be discussed in
further detail in chapter four.
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Meanwhile, law and the madhhabs had historically proved much more
permanent than the programs or policies of any particular state or
government. It was thus to the madhhab—both in the sense of law
and in the sense of a corporate entity—that al-Qarafi would ultimately
turn. In short, it is the madhhab that comes to function as the con-
stitutional unit in his nomocratic scheme.



CHAPTER THREE

THE MADHHAB: AL-QARAFI’S CONSTITUTIONAL UNIT

He fashions from the shroud of history
a new bed in which he is reborn
—Adonis (‘Ali Ahmad Sa‘id)

I. General Introductory

The problem of Shafi‘i exclusivism in the judiciary represented only
one aspect of the much broader issue of the relationship between
government and the community at large. By government, however,
one should understand not simply the ‘state’ or central power; legiti-
mate government consisted of both the men of power and those who
legitimated its use. This symbiosis resulted naturally from the fact
that, as S.D. Goitein observes, “with the exception of some local
statutes, promulgated and abrogated from time to time, the [medieval
Muslim] state as such did not possess any law. . . .”! This would apply
all the more in the case of the Mamliks, since they, as a central
power, consisted literally of nothing more than an army. The need,
as such, to enlist the services of those who could legitimate their rule
would be as obvious as it was pressing. Those who defined the le-
gitimate use of power were of course the explicators of the shari‘ah,
the so-called ‘ulama’. But the ‘ulama’ were themselves a diverse and
multifarious group, espousing conflicting opinions and belonging to
various schools of law. Where the state chose, as it did in 7th/13th
century Egypt, to erect its government on the doctrines and personnel
of a particular school, the question of the relationship between the
remaining schools and government would inevitably rise to the sur-
face. What, if any, principles would define this relationship? What
degree of authority would the remaining schools retain? And how
relevant would their doctrines and professional activities (e.g., teach-
ing and issuing fatwas) remain in the face of policies and a legal order

! A Mediterranean Society, 4 vols. (Berkeley: University of California Press, 1967-83),
1:66.
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sponsored by a government dominated by another school? These were
the types of questions that occupied al-Qarafi. And it is these ques-
tions that his constitutional theories seek primarily to resolve.
That al-Qarafi should concern himself with matters of government
might appear at first blush to contradict the widely touted notion that
medieval jurists were generally passive in their attitude towards power
and the activities of the state.? It is important, however, in attempting
to assess al-Qarafi in this regard, to understand the precise nature of
the political passivity in question. It has already been noted that no
less a figure than the redoubtable Ibn Taymiyah could, on the one
hand, argue fervently in favor of the rule of law while, at the same
time, showing virtually no concern whatever for such issues as whether
the Imam came to power by legal or illegal means.> This was based
on the fact that, as E.IJ. Rosenthal has observed, Ibn Taymiyah’s
center of attention was not the caliphate or power at the top, but rather
the larger community and its relationship to the sacred law.* As such,
the khilafah or imamah as the battleground between imam and amir
or sultan remained largely outside the purview of his concern.’ In
other words, promoting the rule of law was in his view not at all
contingent upon legitimate rule but rather on how successfully the
‘ulama’ could be brought into an effective role in government (used
here in the broader sense). This is strikingly similar to what one finds
in al-Qarafi, who, as noted earlier, shared with Ibn Taymiyah the fact
that he belonged to a politically disadvantaged school and was not
part of the establishment. This shared vantage-point contributed signifi-
cantly, one suspects, to the common features found in their legal-
political thought. Indeed, their common tendency to deemphasize power
at the top in favor of a greater emphasis on law and the community
at large is perhaps not coincidental but reflective of a much more
widespread attitude, the attitude, as it were, of certain non-establish-
ment ‘ulama’. This attitude, if we may safely speak of such, is distinct
from that of such establishment writers as Ibn Jama‘ah, al-Mawardi
or Abu Ya‘la, all of whom served in government and were faced as
such with the question of the state’s legitimacy vis-a-vis other con-
tenders. Non-establishment ‘ulama’, on the other hand, would tend to

2 See, e.g., Lambton, State and Government, 313 and passim; H. Enayat, Modern Islamic
Political Thought, 12, 16 and passim.

* See above, xxii—xxiii.

4 Political Thought, 52.

5 Rosenthal, Political Thought, 59.
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recognize more readily that formal legitimacy was itself a blunt
instrument that would inevitably aid the state in its periodic attempts
to blur the distinction between might and right. As such, they would
incline away from the question of formal legitimacy toward that of
function, i.e., what the state is supposed to do. Their attitude finds
ample expression in the words of another North African Berber, this
one a Christian, St. Augustine of Hippo (d. 430 C.E).

As far as I can see, the distinction between victors and vanquished has
not the slightest importance for security, for moral standards, or even
for human dignity. . .. As far as this mortal life is concerned . .. what
does it matter under whose rule a man lives, . . . provided that the rulers
do not force him to impious and wicked acts?®

In short, politics at the top was not al-Qarafi’s focal point. He appears
in fact little concerned with the issue of formal legitimacy and who
ruled or what his qualifications were. Nor was he concerned with
establishing mechanisms for ensuring smooth and orderly transfers of
power from one régime to the next. In this his attitude might be
described as conspicuously passive. The issue, however, of how a
ruler ruled was a different question. For, this had implications that
reached deeper down into society affecting more directly that class
to which al-Qarafi belonged. Thus, we find in him a much more spirited
attitude on the question of the state’s modality of rule. Here the issue
becomes, again, defining the relationship between government and the
community at large, or more specifically, developing mechanisms to
prevent the former from exercising a monopoly over law, or legal
authority, such that it could legitimately impose policies that, though
perhaps legal from the perspective of some, represented ‘impious and
wicked acts’ in the eyes of others.

This manner of framing al-Qarafi’s agenda might appear at first
glance to be something of an exercise in stuffing straw-men. For, it
is generally recognized that the ‘ulama’ (which would include the
madhhab in power) sanctioned an order of mutual recognition, what
Ignaz Goldziher once referred to as “legitimate particularity” (berech-
tiger Eigentumlichkeiten), which included the idea that though a view
might be particular to a specific group or individual it could still be
considered ‘orthodox’ and followed with impunity.” Yet, for all its

¢ From City of God, cited in C. Lasch, The True and Only Heaven, 49.
7 1. Goldziher, “Catholic Tendencies in Islam,” translated from “Katholische Tendenz
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usefulness, legitimate particularity amounted essentially to little more
than an agreement to disagree agreeably. Its success was measured
largely in terms of a Shafi‘’s willingness, for example, to acknowl-
edge a Hanafi view, such as the permissibility of consuming non-
intoxicating quantities of nabidh-wine? even though he himself dis-
agreed with this. The introduction of power into the equation, however,
would ultimately challenge both the meaning and the value of this
recognition. For a power differential among the schools meant that
one would be able to apply its interpretation of the shari‘ah even
against those who disagreed with it. This raised a number of very
practical questions, such as whether a Hanafi living under a Shafi‘i-
dominated government would actually be allowed to consume nabidh-
wine in public, or whether a Hanafi judge’s ruling indemnifying a
dhimmi’s wine would actually be upheld and implemented at court.
With the exception of such rules as that upholding judicial decisions
regardless of madhhab disparity between judge and litigant, there
appears to be little discussion on the problem of power and madhhab
disparity in medieval Islam. It was precisely this issue, however, that
preoccupied al-Qarafi and informed his constitutionalism, indeed his
legal thought overall, in some rather conspicuous ways.

The key to al-Qarafi’s solution to the problem of power and madhhab
disparity lies in his attribution of what I have referred to as “corporate
status” to the madhhabs. In this capacity, each school acquires the
ability to confer a measure of protection upon its members by virtue
of their membership in that particular group. As such, a Maliki living
under a Shafi‘i-dominated government would enjoy exemptions from
certain ‘public policies’ by virtue of his being a follower of Malik.
Similarly, any ruling handed down by a Maliki judge would be pro-
tected, as long as it reflected a view upheld in the Maliki school. In
this capacity the madhhab becomes in effect al-Qarafi’s constitutional
unit that both defines and mediates the relationship between govern-
ment and the community at large.

In this capacity, however, the madhhab itself emerges as the prod-
uct of a significant degree of evolution. Whereas in earlier times it
had assumed the form of a loose association held together by an
undefined commitment to fairly broad principles of legal interpreta-

und Partikularismus im Islam,” by M. Swartz, Studies in Islam (New York: Oxford University
Press, 1981), 123.

8 Nabidh-wine is apparently any wine made from other than grapes, the latter being
technically referred to as khamr. See Ibn Rushd, Bidayat al-mujtahid, 1:345.
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tion (including the hierarchal ranking of the sources of law), with al-
Qarafi it comes to constitute a tightly-knit structure held together by
mutual subscription to a strict body of legal rules. The means by
which the madhhab is held together is the institution of taqlid, which
in the highly technical sense defined by al-Qarafi might be likened
to stare decisis. Bound to the views of his school, a jurist’s decla-
rations now acquired authority because he spoke in the name of a
recognized madhhab. And, as long as a view maintained the endorse-
ment of a recognized school, it remained, willy-nilly, orthodox. In
effect, this change from a régime of ijtihad to a régime of taqlid
reappropriated the authority of the individual jurist to the association
of jurisconsults as a whole; the old doctrine of kullu mujtahid musib
yielded in effect to a new dictum: “kullu madhhab musib”. “Madhhab,”
however, at least as defined by al-Qarafi, was now exclusive of the
methods and principles (usil) relied upon in legal interpretation and
included only concrete conclusions on questions of positive law (furi).
It was thus by virtue of his adherence to the positive rules of his
madhhab that a Maliki could claim exemption from Shafi‘i-based
policies. Rules, in other words, not principles, defined both the madhhab
and the scope of its corporate protection.’

The corporate status of the madhhabs must be understood, then,
in the overall context of what has been referred to as the régime of
taqlid. Such a contention renders me party, of course, to the standing
controversy over the question of ijtihad versus taglid in medieval
Islam. In the following pages I shall present what I believe to be a
more nuanced understanding of this issue, based primarily on my
reading of al-Qarafi. This will include a look at a number of devel-
opments in law and legal science that appear to reflect the changed
constitution of the madhhab, as well as the activities of the individual
jurist under the régime of taqlid. Following this I will return to a more
precise description of the corporate status of the madhhabs as con-
ceived by al-Qarafi.

II. Ijtihad versus Taqlid

The terms, “régime of ijtihad,” “régime of taqlid” are not new.
They were first employed by J. Schacht in his 1964 publication, An

9 See chapter four below for a more detailed definition of madhhab.
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Introduction to Islamic Law. According to Schacht, beginning in the
4th/10th century, a consensus gradually established itself to the effect
that “no one might be deemed qualified to exercise independent
judgment and that future activity would be confined to the explana-
tion, application, and, at the most, interpretation of the doctrine as
it had been laid down once and for all.”'® This “closing of the door
of ijtihad,” as Schacht called it, amounted to the obligation to perform
taqlid, which he defined as “the unquestioning acceptance of the
doctrines of the established schools and authorities.”!! From that time
on the law would have to be accepted as taught by one of the rec-
ognized schools. To be sure, Schacht was not the first to affirm this
so-called “closing of the door of ijtihad.” But he was at the time the
leading authority on Islamic law, about whom G.E. von Grunebaum
would later insist, “Muslim law[’s] . . . origin and structure no longer
can be seen except through his eyes”.'” His endorsement thus con-
ferred upon this view an added authenticity that rendered it the going
opinion in the field at large.

In 1981 this near-consensus was broken when Professor G. Makdisi
raised what was perhaps the first major voice of dissent.'* But it was
with Wael B. Hallaq’s 1984 article, “Was the Gate of Ijtihad Closed?’'*
that the most serious doubts were cast upon Schacht’s conclusions,
and a growing contingent, particularly of younger scholars, came to
insist more emphatically that ijzihad never ceased in medieval Islam.
Hallaq argued that throughout the medieval period the qualifications
required to reach the rank of mujtahid remained relatively easy to
meet.'> He produced, in fact, the names of several jurists who openly
contradicted the conclusions of their respective Imams, a fact that
testified to their independent and direct interpretation of scripture.'¢
He also cited a number of jurists who upheld the doctrine obligating
all jurisconsults to perform ijrihad."” In fact, the very existence,

1 Intro, 71.

" Intro, 71.

12 “Presentation of Award to Second Recipient, Joseph Schacht,” Theology and Law
in Islam (Wiesbaden: Otto Harrassowitz, 1971), 1. This was part of a speech delivered
at the second Giorgio Levi Della Vida Conference in Los Angelos in 1969, at which
Schacht received the prestigious Levi Della Vida prize.

13 See, e.g., Rise, 199.

4 IJMES, 16 (1984): 3-41.

15 Gate, 4.

' Gate, 15 and passim.

7 Gate, 27.
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according to Hallaq, of the medieval controversy over ijtihad was
proof that no consensus had ever been reached on a closing of its
gate. As such, independent interpretation had to have continued through-
out the medieval era.'

Professor Hallaq presents an eloquent and well-documented argu-
ment. In my view, however, it is questionable whether he is successful
in dislodging the view first established by Schacht and subsequently
enshrined as the going opinion in the field. Having said this much,
it must be added to Professor Hallaq’s credit that he more than any
other scholar in modern times has forced open the door to new
possibilities and insights by necessitating, virtually single-handedly,
a critical reexamination of this very important issue. As such, though
my conclusions will be seen to be at variance with his, I readily
acknowledge my debt, albeit indirect, to his seminal and ground-
breaking contributions.

Generally speaking, the reaction to Schacht has tended to ignore
the fact that the latter saw the régime of taqlid as a pourous edifice.
This is almost certainly the result, however, of a certain equivocation
on the part of Schacht himself. In his Introduction, for example, he
states that taglid did not impose itself without opposition and that
there were always scholars who held that mujtahids could and did
exist.!® Elsewhere he adds, “Whatever the theory might say on ijtihad
and taqlid, the activity of the later jurists, after the ‘closing of the
door of independent reasoning,” was no less creative, within the limits
set to it by the nature of the shari‘a, than that of their predecessors.”?
“Mais,” Schacht maintains in another essay,

il est significant que cette pensée originale devait se réfugier et ne pouvait
s’exprimer que dans des constructions systématiques abstraites qui n’ont
eu ancune influence ni sur les solutions acquises de droit positif ni sur
la théorie classique des fondements du droit. Cette ankylose donc, ou
peu s’en faut, est, selon moi, le résultat inévitable d’une tournure décisive
que nous pouvons et devons considérer comme naturelle dans les
conditions historiques ou elle a pris place, et aussi longtemps de ce
qu’est le «droit », rien n’y est changé ni ne peut y &tre changé.”

8 Gate, 4.

¥ E.g., Intro, 71-72.

% “The Schools of Law and Later Developments,” 75.

2t “Classicisme, traditionalisme et ankylose dans la loi religieuse de I'Islam,” Classicisme
et decline culturel dans I histoire de I Islam, ed. R. Brunschviq and G.E. Von Grunebaum,
new edition, (Paris: G.P Maisonneuve et Larose, 1977), 11. The essays in this collection
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What is ceded, in other words, in the way of creative activity is re-
voked, or so it seems, in the name of ankylose and the immutable
nature of Islamic law.”? This seemingly unavoidable conclusion in-
forms as much as it prompts the reaction against Schacht. This certainly
seems to be the case with Professor Hallaq, who points out precisely
that what little change and creativity Schacht was willing to ac-
knowledge was of “such marginal import that it disappear[ed] into
oblivion when compared to what [wa]s seen as the massive stagnation
and ankylose.””

Yet, the question remains whether the reaction against Schacht has
not gone too far. Indeed, in its present form the view of the learned
Professor Hallaq would appear to amount to a zero-sum proposition.
His denial of the closing of the gate of ijtihad would seem to imply
a similar denial of the emergence of a régime of faqlid. But how
tenable is such an assertion in the face of the historical record? What
is to be made, for example, of the vivid accounts of men who were
condemned or severely reprimanded for going against the views of
their respective schools?* And why after a certain point do the jurists
continue, without exception, to associate themselves with one of the
four recognized madhhabs? How justified are we in ignoring the claims
of later scholars such as Fakhr al-Din al-Razi (d. 606/1209) to the
effect that consensus had confirmed the extinction of mujtahids?® And
how are we to explain the emergence of the tendency to identify views
as the position of a madhhab, as opposed to that of individual ju-
rists?? What is to be made of the clearly discernable changes in the
meanings and usages of key technical terms such as ijtihad or tarjih?”’

were first published in 1957, following a colloquium held in France in June of 1956.

2 Again, despite his apparent recognition of continued creativity, Schacht would go
on to profess what appear to be some rather extreme conclusions, such as his statement
to the effect that even “the mechanical method of reasoning by analogy . .. was put out
of the reach of later generations by the doctrine of the ‘closing of the gate of independent
reasoning (ijthad)’”. Intro, 211.

2 W.B. Hallaq, “Usil al-Figh: Beyond Tradition,” Journal of Islamic Studies 3:2 (1992):
176.

2 In the year 704/1304, for example, a group of Shafi‘is in Damascus sought to have
a fellow jurist, ‘Ala’ al-Din b. al-‘Attar (a foster brother of the famed historian and hadith
expert, Shams al-Din al-Dhahabi), arraigned for issuing fatwas “that went against the
madhhab of al-Shafi‘i”. See Ibn Kathir, Bidayah, 14:35. Another, better known example
would be that of Ibn Taymiyah, who was prosecuted and eventually imprisoned for his
allegedly unauthorized views on divorce.

¥ al-Mahsal, 2;3:98.

% See below, 82-83.

7 E.g., see below, 96, 161-62 on the change in meaning and usage of the term ijtihad.



THE MADHHAB 77

And if the value and existence of ijtihad continued unabated, why,
in a nomocratic religion like Islam, is this so scantilly reflected in
the social status of the fugaha’?”® Why, finally, do not the number
of madhhabs increase after a certain point in history?

Whatever answers one may offer to these questions, it seems clear
that by the later middle ages the activities of the individual jurist came
to be significantly circumscribed by his membership in a particular
madhhab. The madhhab, moreover, clearly became the context within
which all interpretive activity took place. Under such circumstances,
even if it could be claimed, or proved, that the gate of ijtihad remained
open, it would remain, in my judgment, counterproductive to continue
to speak as if this had the same meaning in the 7th/13th century as
it had in the 3rd/9th. Nor would there appear to be much advantage
in denying the gradual but certain ascendency of taglid.

To my mind, in qualified agreement with Schacht, ijtihad and taqlid
represent not mutually exclusive linear moments in Muslim history
but rather competing hegemonies that stood (and continue to stand)
in perpetual competition with each other. With the exception of the
formative era of the first few generations or so, there was perhaps
never a period that could be characterized exclusively as one of ijtihad
or taqlid. What seems to have obtained, rather, is the ascendency or
predominance of one of these two competing hegemonies over the
other at different points in time. /jtihad dominated in the formative
period, but taqlid gains the upper hand from about the 6th/12th century
on. Again, however, these were only dominant tendencies, which is
why one encounters 2nd/8th and 3rd/9th century scholars such as
Ahmad b. Hanbal, Ishaq b. Rahawayh, Sufyan al-Thawri and al-
Shaybani, all of whom allowed even mujtahids to follow the views
of greater scholars by way of taqlid,”® while Ibn ‘Abd al-Salam, Ibn
Taymiyah, al-Suyuti, al-Shawkani and others could openly practice
and advocate ijtihad well after the 6th/12th century. Both régimes,
in other words, were pourous configurations, neither of which fully
preempted activity in the opposite direction. The main advantage of

Compare also the meaning of tarjih in, e.g., al-Ghazali’s al-Mustasfa, 2:392-407, where
it refers strictly to the act of giving preponderance to one of a number of apparently
conflicting Qur’anic verses or prophetic hadiths, with its meaning discussed below, namely,
that of giving preponderance to one of a number of competing views within a madhhab.

% The impression that one gets, for example, is that Shi‘ite ‘ulama’ enjoy a higher
standing among the laity precisely because Shi‘ite doctrine insists on following not only
mujtahids but living mujtahids at that. See C. Mallat, Renewal, 35ff.

® See, e.g., al-Ghazali, al-Mustasfa, 2:384.
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Schacht’s thesis is that it describes, albeit in approximate and in some
instances rather extreme terms, what ultimately came to be the domi-
nant tendency by the later middle ages. If the tone of his thesis could
be adjusted to reflect a less cavalier attitude, while the substance could
be made to exclude the theory of depleted intellectual energies and
to accomodate a more gradual ascendency of raglid (over several
centuries), one would be more than justified in endorsing his view
as the closest to the actual situation on the ground. For it seems
undeniable that taqlid came to dominate at a certain point in Muslim
history. And it is here that the accuracy and or significance of Pro-
fessor Hallaq’s thesis is most drastically reduced. For even if it is
argued, or proved, that ijtihad continued throughout the middle ages,
it cannot be claimed that ijtihad remained the dominant tendency in
Islam. Ijtihad, understood here not merely as the fresh, unfettered and
direct interpretation of scripture but also as the clear and open ad-
vocacy of views as having resulted from such a process, ceased to
dominate from around the 6th/12th century.

One of the clearest indications of the gradual ascendency of raglid
emerges when one reviews descriptions of the judicial function before
and after the 6th/12th century.® Judicature, it should be noted, is
particularly instructive in this regard in that, despite the perduring
controversy over whether muftis could base their responsa on taglid,
prior to the 6th/12th century there appears to be universal agreement
that judges had to be mujrahids, capable of deducing law inde-
pendently from scripture. By the 6th/12th century, however, this re-
quirement appears to fade, and this development is reflected in sub-
sequent manuals on judicature (the so-called adab al-qadi genre), whose
intended design undergoes a fundamental change. For example, al-
Mawardi’s (Shafii, d. 450/1058) Adab al-gadi is for all intents and
purposes a work on usil al-figh, including chapters on the Qur’an,
the Sunnah, consensus, analogy, linguistic conventions, and so forth.
It is designed to teach judges how to interpret scripture, deduce rules,
and apply them to cases. Beginning, however, with Ibn Abi al-Dam’s
(Shafi‘i, d. 642/1244) Adab al-qada’, and continuing through Ibn
Salmin al-Kinani’s (Maliki, d. 767/1325) al-‘Iqd al-munazzam li al-
hukkam,*' Tbn Farhin’s (Maliki, d. 799/1396) Tabsirat al-hukkam, al-

% See also my diachronic synopsis below, 147-70.

3t Ibn Salmun al-Kinani, Kitab al-‘igd al-munazzam li al-hukkam fima yajri bayna aydihim
min al-‘uqid wa al-ahkam, 2 vols. (Beirut: Dar al-Kutub al-‘Ilmiyah, n.d.). On the margin
of an edition of Ibn Farhin’s Tabsirat.
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Tarabulusi’s (Hanafi, d. 844/1440) Mu‘in al-hukkam, and Ibn Shihnah’s
(Hanafi, d. 882/1477) Lisan al-hukkam fi ma‘rifat al-ahkam,** works
on judicature assume the form of statute manuals designed to provide
judges with the rules already deduced on the basis of one of the
recognized schools. In the case of controversial questions, some of
these manuals even instruct judges on how to identify and extract the
view most widely subscribed to within a given school. Meanwhile,
the appearance, between the 6th/12th and 7th/13th century, of works
on legal precepts or so-called gawa“id mark the beginning of an era
during which, in treating unprecedented cases, judges and jurists retain
access to the sources of law only through the lenses of their mujtahid-
Imams and other recognized ancient authorities.® All of this stood
as a confirmation of a new order, according to which not only was
the judicial function restricted to choosing rules already deduced, but
legal opinions themselves came ultimately to be judged not on the
basis of their intrinsic quality but by whether or not they carried the
endorsement of the madhhab as a whole.

A. Tagqlid: A Quest for Authority

The term “taqlid”’ is the verbal noun of the transitive verb, “qallada,”
meaning literally, “to place something around another’s neck.”* The
Prophet is reported to have used the verb in this sense, saying, “Do
not place cords around their [i.e., horses] necks (la tuqallidiha
‘l-awtar)”.®® According to Ibn Badran, one explanation of this com-
mand was that the Arabs used to believe that such tying cords around
the necks of horses protected them from ill affliction. The Prophet
thus forbade the practice in order to disabuse them of this false belief.*
As a technical term, taqlid is said to have the basic meaning of
“accepting the view of another without [scriptural] proof of its
correctness.” It has been suggested that this derives from the pre-

32 Aba al-Walid Ibrahim b. Abi al-Yaman Muhammad ibn Abi al-Fadl, better known
as Ibn al-Shihnah, Lisan al-hukkam fi ma‘rifat al-ahkam (Cairo: Mustafa al-Babi al-Halabi
and sons, 1393/1973), appended to al-Tarabulusi’s Mu‘in, beginning on p. 216.

3 On gawa‘id, or legal precepts, see below.

34 <Abd al-Qadir b. Badran, Nuzhat al-khattar al-‘attar, 2 vols. (Cairo: Dar al-Fikr
al-‘Arabi, n.d.) 2:449. The Nuzhah is a commentary on the Hanbalite Ibn Qudamah’s
(d. 620/1223) work on usil al-figh, Rawdat al-nazir wa junnat al-munazir.

3 Nuzhat, 2:449.

% Nuzhat, 2:449.

3 Nuzhat, 2:450.
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Islamic practice of tying cords around animals’ necks, implying that
performing taqlid of another serves as a means of protecting oneself
from divine reprobrium. This would confirm the oft-cited dictum to
the effect that one who performs taqlid of another renders the latter
one’s defense (hujjah) before God.

As a technical term, “taqlid’ is commonly translated as “blind
following,” “imitation,”*® “servile imitation,” “unquestioning accep-
tance,” “unreasoning acceptance”.*! Such appellations tend not only
to cast taglid in a wholly negative light but also to obscure the basic
logic underlying the institution itself. For such translations assume the
content of what is borrowed to be the most important element in the
process, imputing, meanwhile, a certain timidity and anti-intellectu-
alism to the very act of looking back. This, I think, reflects what is
perhaps an understandable bias, given the place of philosophy in the
history of Western civilization, where authority plays a marginal if
any role, and innovation is lauded as a virtue.? Law, on the other
hand, to borrow the observation of Thomas Hobbes, is not philosophy.
Its dictates cannot remain forever open to dispute and reconsideration;
nor can it accomodate, let alone promote, change and innovation to
a degree that would threaten its essential function, namely, the pres-
ervation of order. Nor, in the final analysis, can content or even
reasonableness be said to provide the binding force behind a law.
Rather, “It is not Wisdom but Authority that makes a law.” And,
“When an issue arises, whether in theory or in practice . . . lawyers
habitually seek [not philosophical or even social norms but rather]
authority.” It is essentially the search for stable and uncontested
sources of authority, not substance, that underlies the medieval in-
stitution of raqlid. It is not as Schacht and others seem to think, that
medieval Muslims deemed themselves incapable of independent in-

3 Coulson, History, 80.

¥ Makdisi, Rise, 199.

4 Schacht, Intro, 71.

4 Lambton, State and Government, 12.

2 One is reminded here of August Comte’s “cerebral hygiene,” which described his
decision not to read the ancient philosophers so as not to be polluted by their ideas. One
is also inclined to suspect that science too, as the other major forward-looking enterprise
that has informed the modern mind, not to mention the modern academe, has contributed
to this bias against backward-looking traditions.

43 The quote is actually from Hobbes, cited in G.J. Postema, “Some Roots of Our Notion
of Precedent,” Precedent in Law, ed. L. Goldstein (Oxford: Clarendon Press, 1987), 11.

4 See A. Watson, The Evolution of Law (Baltimore: Johns Hopkins University Press,
1985), 117.



THE MADHHAB 81

terpretation. In fact, as shall be seen below, al-Qarafi is explicit in
declaring that mugallids and mujtahids are absolutely equal in their
required mastery of the interpretive sciences.*” But Muslim jurists,
particularly in the post-formative period, seem to become increasingly
aware that by the time any new interpretation had outstripped its
present or pre-existent rivals and gained enough authority to be accepted
and applied as law, the circumstances to which one had hoped to
apply this interpretation are likely to have passed. Thus, a better means
of ensuring that such interpretations could be applied to present
circumstances would be to attach them to authorities already estab-
lished in the past. That such a logic was at work has already been
discerned by Professor Bernard Weiss, who perceptively points out
in one of his studies on the post-formative jurist, Sayf al-Din al-Amidi
(d. 631/1233): “Tagqlid entails a choice, not of rules from a range of
variant rules, but of an authority (i.e., a mujtahid) among a number
of equally acceptable authorities.”*® Shi‘ism, meanwhile, appears to
be even more emphatic in highlighting this reality. The Shi‘ite mujtahid
is referred to as a marja‘, which, for all intents and purposes, trans-
lates precisely into “final authority”.*’

It should be noted, however, that by authority I have in mind the
notion as it was commonly understood, according to Hannah Arendt,
in the medieval world (by which she meant of course the medieval
West). Dominated as it was by the Roman understanding of the term,
the medieval world knew authority only as that right that grew out
of an act of foundation. It was the founder of the nation or group,
and then those who could prove the closest and truest relationship
to him, who gained authority in the sense of the right to be obeyed
and honored in the hearts and minds of men. This, according to Arendt,
all changed with Machiavelli, whose focus on revolution sought both
to exploit and overthrow the habit of placing value in the act of
foundation. In Machiavelli, foundation is replaced with power; and
from his time down to the present the idea of authority has remained
largely dependent upon and identified with power.** Without wishing

4 al-Furug, 2:109.

4 “The Primacy of Revelation in Classical Islamic Legal Theory as Expounded by Sayf
al-Din al-Amidi, Studia Islamica 59 (1984): 97.

41 In fact, marja‘ or marja‘iyah is probably the closest we can come to an Arabic
equivalent for authority in the non-political sense. The other possibilities, namely, sultah
or sultan are too heavily laden with connotations of power and force.

48 See H. Arendt, “What Was Authority?” in Authority, ed. C.J. Friedrich (Cambridge,
Mass.: Harvard University Press, 1958), 98-110.
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to overindulge Arendt’s views on the actual history of the idea of
authority, I wish to stress that my use of the term has nothing to do
with power or the ability to force compliance but relates exclusively
to the attempt to validate one’s views by associating them with the
name of some ‘founding’ figure and his closest and truest associates.
The quest for authority to back and validate legal interpretations
is reflected in a number of phenomena found in later jurisprudence.
In addition to the obvious practice of referring back to the interpre-
tations of previous mujtahids, jurists often disguise their own inter-
pretations as having originated with earlier authorities. A clear exam-
ple of this retrojection can be seen in al-Qarafi’s attribution to Malik
and al-Shafi of the view that the majority of the Prophet’s statements
constituted fatwas, on the basis of which he argues that the majority
of caliphal declarations are not binding but may be taken as obiter
dicta.®® No explicit statements are presented on the authority of Malik
or al-Shafi‘i to prove that either actually held such a view. Rather,
al-Qarafi relies on his own interpretation of Malik’s and al-Shafi‘i’s
opinions as a justification for claiming literally that “Malik said (gala
malik),” and “al-Shafi‘i said (qala al-shafii)” that the majority of the
Prophet’s statements were made in his capacity as mufti.®® This was
clearly a novel interpretation authority for which was being sought
in earlier times. The practice, however, of retrojection seems to have
become standard to the point that al-Qarafi could proclaim openly that
whenever a jurist finds a reason plausible enough to explain an Imam’s
position, he is justified in attributing that reason to the Imam, even
in the absence of explicit indications on the latter’s part.’!
Another practice reflective of the search for authority is that of
casting views not back to the past but to the center, as it were, of
the madhhab in an attempt to identify one’s view with that of the
madhhab as a whole. This should be seen perhaps not so much as
an attempt to plagiarize the madhhab but as an effort to come to terms
with a new standard. As it became increasingly apparent that the view
most likely to receive the widest application was that which could
be shown to enjoy the widest endorsement within a school at large,
jurists found themselves in need of ways to show that their conclu-

4 See below, 213-17.

% See below, 215-16. See also S.A. Jackson, “From Prophetic Actions to Constitutional
Theory,” 83.

5! al-Furig, 1:48.
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sions had not deviated from the position of the madhhab, or at least
from what they could claim the position of the madhhab should be.
This gave rise to a new and uneasy conflict between the individual
jurist and the madhhab as a whole. For no longer was it the case that
a view was rendered orthodox merely by the fact that it issued from
an authorized jurist;*? it was now the madhhab as a whole that conferred
this status upon a view. Within a madhhab there could exist, of course,
a multiplicity of views all of which might be considered acceptable
or ‘orthodox’ from a doctrinal standpoint. But these, in the final
analysis, would be overridden by the going opinion of the school,
which would be enshrined, for all intents and purposes, as the view
of orthopraxy. The object, therefore, for the individual jurist became
to get his view accepted as the view of orthopraxy.

1. The Individual versus the Group: Rajih versus Mashhir
The cumulative stock of a school consists of: (1) views attributed to
the eponym and early authorities and (2) views extrapolated or deduced
on the basis of their madhhab. Because of disparity in narration (on
the authority of early authorities) and differences in the ways in which
subsequent scholars extrapolate from earlier views there is diversity
within each of these general categories. Within this diversity, how-
ever, some opinions gain greater acceptance within a school than others.
These preferred views come under two primary designations: rdjih
and mashhir.>

Literally speaking, “rajih” means “preponderant,” or “weightiest;”
“mashhar,” on the other hand, means “famous” or “widely subscribed
to”. Between these two terms is a degree of overlap, and jurists often
use them interchangeably, ostensibly on the assumption that the
weightiest view is bound to receive the widest recognition. This
assumption, however, is not necessarily true, and at bottom there

32 According to Professor George Makdisi, all opinions that resulted from an individual
jurist’s ijtihad were orthodox and followable by the layman. See his “Scholasticism and
Humanism in Classical Islam and the Christian West,” Journal of the American Oriental
Society 109.2 (1989): 177. This, I wish to argue, describes the situation only under the
régime of ijtihad.

33 There are other designations for these categories. The Hanbalite, al-Mardawi indi-
cates that another term for mashhir was “zahir”. See al-Insaf fi ma‘rifat al-rajih min al-
khilaf ‘ala madhhab al-imam al-mubajjal ahmad b. hanbal, 12 vols. ed., Muhammad
Hamid al-Fiqi (Cairo, 1374/1955), 1:7. Meanwhile, we learn from Ibn Farhiin’s Kashf al-
nigab al-hajib min mustalah ibn al-hajib (Beirut; Dar al-‘Arab al-Islami, 1990) that other
designations for these categories included al-mu‘tamad, al-ma‘mil bihi, al-sahih, al-madhhab.
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remains an important, albeit subtle, distinction between the rajih and
the mashhar.

Generally speaking, for a jurist to conclude that a view is rajih is
for him to make a subjective judgment founded on his individual
scrutiny. Al-Qarafi underscores the subjective character of the rajih
when he points out that what may be rajih to one jurist may not be
so to another.>* Mashhur, on the other hand, implies not so much the
subjective judgment of an individual but a group acceptance, with far
less attention paid to the reasons for such. Whereas tarjih, the act of
ajudging a view to be rajih, is the preserve of only the most qualified
jurists, identifying the mashhiir becomes the duty of jurists on the
intermediate level and below, those who have not yet reached the
point where they are deemed competent to assess the merit of a view.
This is clearly reflected in the position cited by Ibn Farhiin, who, in
response to the claim that mugallid-judges may rule according to their
ijtihad states:

This was intended for the mugallid who is perspicacious and able to
identify the most preponderant (al-rajih) of the views of the followers
of his school, capable of determining which of these are in accord with
the method (usil) of his Imam and which are not. As for the mugallid
who is not of this calibre, he must follow the view most widely sub-
scribed to {(al-mashhir) (in his school).’

Again, this underscores the fact that while the rgjih is based on
individual scrutiny, the mashhiar is more bound to tradition and
numbers. The mashhar is the view of the majority, willy-nilly; the
rajih, in contradistinction, is the view of the individual and may exist
for him even alongside the mashhir. Similarly, if a proponent of a
rajih view is able to convert enough jurists to his way of thinking,
his view may acquire mashhur status and displace the incumbent view.

a. Criteria: Rajih
According to Ibn Farhun, assessing the merit or pedigree of a legal
opinion is the preserve of qualified master-jurisconsults only, “those
knowledgable of the sources relied upon by the eponyms, well versed
in legal methodology, knowledgable of which views are anterior and
which posterior.”¢

4 Sharh, 331.

3 Tabsirat, 1:66. Note here the subtle change in the meaning of “ijtihad. For more
on this point, see below, 162.

5 Ibid., 1:68.
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Such qualified jurists employ, however, a variety of criteria, ap-
parently with varying degrees of consistency, in determining which
of the views related on the authority of an Imam is rgjih. There appears
to be general agreement that whenever a view is known to have been
the Imam’s final word, it is the ra@jih.5” This suggests that “rajih,”
when applied to questions already treated, refers to the view most
favored by the Imam, not his followers. If it is not possible to determine
which view was the final word, a number of other factors may be
taken into consideration. Some jurists select the view that accords best
with the Imam’s method (usul).®® Others might compare it with
scripture. Apparently, some jurists understood the existence of numer-
ous conflicting narrations to reflect a certain diffidence on the part
of the Imam or the fact that deliberation over the question had not
run its full course. They would therefore consider the matter unre-
solved and resort to takhrij (extrapolation), coming up with solutions
of their own.

Some scholars rely on precedent to assist them in identifying the
most preponderant view. For example, where the cumulative manuals
and court records indicated that a view had been generally accepted
and applied, this added probative weight to it.* In commenting on
this practice, Ibn Farhiin carefully stipulates that the practice (‘amal)
of the various centers may be relied upon only if differences in time
and place did not amount to differences in custom. For example, if
the practice at Cordova had been to assume certain household items
to be the property of the wife, the view that divorced women are
awarded these items would not be rgjih in places where these things
customarily belonged to husbands.®' Ibn Farhiin adds that many Shafi‘is
were also mindful of this observandum.®

Where the question is one of deciding which of the views extrapo-
lated as solutions to unprecedented questions is rajik, Ibn Farhiin cites
three distinct criteria: (1) congruence with the sources of law, e.g.,
the Qur’an, the Sunnah, etc.; (2) congruence with the method of the
Imam; (3) precedence, i.e., the accepted practice of the various centers.
It is conceivable that these criteria are at times observed in combi-
nation. Thus, a view supported both by precedence and congruence

7 Ibid., 1:67.

8 Ibid., 1:66, 71.

% On takhrij, see below, 94-96.
 Ibid., 1:66-67.

S Ibid., 1:69.

2 Ibid., 1:69-70.
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with the method of an Imam might be preferred over a view that is
congruent with his method but unsupported by practice.

b. Criteria: Mashhir

There are several criteria observed in determining which of the views
narrated on the authority of an Imam is mashhur. This diversity of
approach bespeaks the sometimes unwieldy confusion between the
mashhur and the rajih, as these terms are employed by various scholars.

According to Ibn Farhun, whenever there was conflict among the
views of Malik, the mashhur was the view related by Ibn al-Qasim.®
His reasoning was that Ibn al-Qasim had spent more than twenty years
as Malik’s student and was therefore in the best position to know
which of Malik’s views were earlier, which later, which had been
retracted, and which had been his final say.®

Ibn Farhun cites other scholars, however, who disagreed with this
approach. Some held that in the face of variant narrations the mashhir
was the view that accorded best with Malik’s method, or that which
resembled a known view of Malik on a similar question.® Still others
identified the mashhir with that which had been traditionally accepted
at the various centers and applied in the courts. They held phrases
found in the cumulative manuals and court records, such as, “That
which has been traditionally applied” (alladhi jara bihi ‘I-‘amal), “That
which had been traditionally applied in the courts” (alladhi jara bihi
‘I-gada’), and “That which has been given traditionally as the view
(of the madhhab) (alladhi jara bihi ‘I- futyad), to indicate that these
views were mashhur.®® For some, these phrases indicated not that a
view was mashhiir but that it was rajih, and the question arose whether
judges could abandon mashhir views in favor of views supported by
this type of precedent.®’

Some jurists objected to giving any probative weight at all to
statements such as, “That which has been traditionally applied”. For,
these statements, they protested, indicated only that a view had been
accepted and applied, without indicating who had accepted them or
who had applied them.%

% Tabsirat, 1:71.
% Ibid., 1:68.
8 Ibid., 1:66.
% Ibid., 1:67.
7 Ibid., 1:66.
% Ibid., 1:67.
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Sometimes the mashhir differed according to region. The ‘Iraqis,
for example, frequently differed with the North Africans. The general
practice of the moderns, reports Ibn Farhiin, was to accept what the
Egyptians and the North Africans identified as the mashhar.®

Regarding views on unprecedented questions extrapolated on the
basis of the madhhabs of the Imams, there is disagreement as to what
exactly the term “mashhir” means. Some jurists held that it was “that
for which there is the strongest evidence” (ma gawiya daliluh); others
insisted that it was “that for which there is the greatest number of
proponents” (ma kathura qa’iluh).’® Historically speaking, the latter
is almost certainly the original and correct definition, as the depen-
dence of the mashhir on numbers seems inescapable: a thing cannot
become famous by appealing to an individual; fame requires recog-
nition by a multiplicity. Similarly, it seems certain that at its origins
the mashhir was far less dependent upon the ability of individuals
to assess its congruence with scripture. This is brought out clearly
in the views of Ibn Farhiin and Ibn al-Hajib to the effect that the
mashhar is resorted to by default, i.e., when one is not capable of
assessing the merit of the multiple alternatives.”’ Clearly, on such a
rule the mashhiir could not be “that for which there is the strongest
evidence.” In his voluminous compendium of Hanbali controversies,
al-Insaf fi masa’il al-khilaf, the 9th/15th century al-Mardawi is more
explict in tying the mashhir to numbers.”

Some jurists, for example the Maliki, Ibn Rashid (d. circa., 731/
1330),” objected to the use of the term “mashhur” altogether. His ar-
gument was that, “A thing may gain wide acceptance, while in reality
it has no basis.”™ The proper thing to do was thus to accept the view
best substantiated by scripture, no matter what. He also insisted that
both of the prevailing definitions of “mashhir” were defective. On
the one hand, he pointed out, the leading scholars often cite a view
as mashhir and then point to another view as “the correct view”. This
proved, according to Ibn Rashid, that the mashhiar was not identical
with the view best supported by the evidence. On the other hand, he

¥ Ibid., 1:71.

" Ibid.

" See above, p. 168.

2 al-Insaf, 1:16-17 and passim.

” Ibn Rashid was actually a student of al-Qarafi. See al-Dibdj, 334-36; al-Timbukti,
Nayl al-ibtihaj, 235.

™ Tabsirat, 1:71.
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pointed out that while the well-known position on a thing may be
that it is forbidden, the majority is often found allowing it. This proves
that the mashhar is not that for which there is the greatest number
of proponents.”

The insistence of those jurists who argue that the mashhar is the
view best substantiated by scripture reflects, in my view, the uneasy
conflict between the individual and the group. The “view of the
madhhab,” i.e., al-mashhar, being the view to which all members
would have to pay respect, whenever a jurist’s hunches or independent
research led him to a different conclusion he would have to find some
way either to circumvent the incumbent view or to dislodge it. How-
ever, displacing an incumbent view would take time, and even if
done successfully would only affect things in the future. Thus, one
witnesses such phenomena as scholars attempting to substitute their
preference for the view of the school by claiming that their view
represents not the mashhir but “al-madhhab”.’ Or a jurist might resort
to the strategem of manipulating the order in which he cites a view.
Ordinarily, the mashhar is the first view cited, weaker views being
listed subsequently, typically via the passive phrase, “and it is said
(wa gila)”. Tbn Farhiin notes, however, that Ibn al-Hajib would often
“omit the mashhiur from the first position and substitute another view
in its place,” giving of course the impression that the latter was the
mashhiar.” On other occasions a jurist might simply try to outwit the
majority by going one better than it. Thus, for example, alongside
the mashhir Ibn al-Hajib would often cite another view and simply
dub the latter “al-ashhar,” i.e., “the more famous”!”® Taj al-Din al-
Subki appears to follow a similar approach, when, after comparing
his view with previous opinions, he refers to his as “al-azhar,” i.e.,
“the more apparent”!”

These practices are all actually exercises in tarjih (identifying the
rajih). Yet jurists engage in this only surreptitiously, wishing not to
make obvious the distinction between the view of the school at large
and their own preferred opinions. This shows, again, that they rec-
ognized that the view most likely to receive the widest acceptance

S Ibid.

% al-Mardawi, al-Insaf, 1:7-9.

7 Tbn Farhon, Kashf al-nigab al-hajib, 77-78.

" Tabsirat, 1:72; Kashf al-nigab, 75.

® Mu‘id al-ni‘am, 52. “Al-zahir” was an alternative designation for mashhir. See above,
n. 53.
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and application was not that of the individual jurist, its potential
qualitative superiority notwithstanding, but that of the group. One
sees, thus, in this phenomenon perhaps one of the clearest examples
of how, under the régime of taqlid, the activities of the individual
faqih were circumscribed by the authority of the madhhab.

2. Levels of Taqlid
According to al-Qarafi’s al-Furig, there appear to be two types of
taqlid: (1) verbatim transmission (naql) and (2) extrapolation (takh-
rij). There are essentially two levels of verbatim transmission, naql
and naql al-mashhur. This brings the total number of levels of taqlid
to three.®

The type of taqlid practiced will depend on the level of training
of the practitioner, as well as the nature of the question posed. Novices
practice verbatim transmission in response to basic questions which
have been exhaustively treated in the standard manuals of the school.
Those on the intermediate level practice selective verbatim transmis-
sion (naql al-mashhir) in response to questions of a more complex
nature, €.g., questions that have been previously treated but on which
a standing diversity of opinion has been handed down. Those who
have mastered the method of the mujtahid-Imam extrapolate on the
basis of the latter’s madhhab and treat unprecedented questions never
before addressed.

a. Verbatim Transmission: Naql

Verbatim transmission is the response when the question asked is
perfectly symmetrical with its corresponding entry in the standard
manuals and abridgments of the madhhab. The respondent transmits,
verbatim, the content of the abridgment, and this is sufficient to subsume
the question in all of its aspects. The qualifications of a jurisconsult
operating on this level is that he have memorized some abridgment
of the school containing general, cut-and-dried, unqualified statements
of law. These statements are often further elaborated, however, e.g.,
made specific (mukhassas) or qualified (mugayyad), in larger comment-
aries or monographs devoted to specific topics. Al-Qarafi stipulates
thus that a student who has mastered such an abridgment must be
certain that the question to which he is responding is exactly as that
covered in the abridgment, “not similar to it, and not analogous to

8 al-Furig, 2:107-10.
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it; nay, it exactly.”® If it is believed that there may be differences
between the question asked and that covered in the abridgment, or
that the information in the abridgment has been elaborated on in some
other place, this student may not relate to his petitioner the content
of this abridgment. Rather, the question must be handed on to a
practitioner more versed in the law. The following example will
demonstrate this point.

In the single volume abridgment, Usiil al-futya fi al-figh ‘ala madhhab
al-imam malik, of Muhammad b. al-Harith al-Kushani (d. 361/971),
it is stated,

If the husband and wife differ on whether the wife received her dowry,
they are both to give sworn oaths and the marriage is to be annulled,
if it has not yet been consummated. If the marriage has been consum-
mated, then the burden of proof falls upon the wife (al-gawlu gawlu
‘z-zawyj).B?

Now, a novice who has mastered this abridgment could respond to
a question involving disagreement over dowry where the marriage had
not been consummated. But where the marriage had been consum-
mated, it would be improper for him to assert that the burden of proof
fell upon the wife. For this question has been elaborated elsewhere
by the masters of the school, and it has been concluded that the above
ruling applies only where it is the custom of a people that the wife
always receives her dowry before consummation, as was the case in
Medinah during the time of Malik. Where it is found that this is not
customary practice, the burden of proof is placed on the husband,
since in the absence of indications to the contrary, it must be assumed
that the dowry has not been paid.®

b. Selective Verbatim Transmission: Naqgl al-Mashhir

The second level of taqlid, selective verbatim transmission, is prac-
ticed by the jurisconsult who is more advanced in his study than the
novice, and qualified, therefore, to respond to questions of a more
complex nature. This jurisconsult goes beyond the abridgments of the
madhhab and acquires more elaborate knowledge, such as the manner

8 Ibid., 2:107.

8 Muhammad b. al-Harith al-Kushani, Usal al-futya fi al-figh ‘ala madhhab al-imam
malik, ed. Muhammad al-Majdub (Dar al-‘Arabiyah 1i al-Kitab, 1985), 286.

8 Tamyiz, 233-34.
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in which general or unqualified statements are specified or qualified,
from monographs, private sessions or detailed commentaries. Still, he
has not completely mastered the method of his Imam. He does not
know, for example, the exact sources and principles relied upon in
every case, nor the consistency with which his Imam relied on these,
nor the rank accorded each source or principle, particularly where
many of these may bear relevance to a single question; nor is he
certain of the circumstances under which a source or principle may
be set aside. Rather, he is only vaguely familiar with these issues,
having picked up scant information in passing from fellows and teachers
at various sessions of figh. He is thus not qualified to extrapolate from
treated questions solutions to untreated ones. Rather, he simply sur-
veys the various views upheld in the madhhab and transmits, verba-
tim, to his petitioner the view most widely subscribed to (al-mashhir)
in his school.®

The difference between the novice and the intermediate jurisconsult
is that the novice treats basic questions on which there is little if any
disagreement and which involve few if any variables; e.g., “Does
vomiting break one’s fast,” “Is it permissible to sell things forbidden
by the religious law, e.g., pork?” The intermediate jurisconsult, on
the other hand, may go beyond these rudimentary questions to more
complicated ones that evolve out of the helter skelter of everyday life.
However, he himself does not actually resolve these questions. They
are resolved by the master-jurisconsults on the third and highest level
of taqlid, by way of analogy and the application of the methods of
usil al-figh, along with the relevant legal precepts (gawa‘id). The
intermediate jurisconsult merely surveys these views and transmits the
one most widely subscribed to in the madhhab.

c. Extrapolation: Takhrij

The third and highest level of taqlid is takhrij, extrapolation. The
basic idea behind takhrij is that the method of an Imam is extractable
from the aggregate of his opinions on individual questions. An ex-
ample of such extraction can be seen in the Mugaddimah fi usil al-
figh of the 4th/10th century Maliki jurist, Ibn al-Qassar al-Baghdadi
(d. 397/1004), who systematically deduces “Malik’s madhhab,” (i.e.,
his method) on the basis of the latter’s conclusions on individual
questions. For example, the fact that Malik’s position on preemption

8 al-Furiaq, 2:107.
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of partners (shuf‘at al-sharik) was based on mursal hadiths indicated
that he accepted such hadith as a probative source of law.¥ Once the
method of an Imam has been mastered, a jurist can predict what his
position on unprecedented questions would be and then indicate this
on his behalf.

According to al-Qarafi, however, in extrapolating from the madhhab
of an Imam a jurist also had to be certain not to violate any legal
precepts, or so-called gawa’id. Legal precepts are essentially broad-
based rules or tests deduced from the aggregate of opinions of the
early Imams. Their basic function was to enable a jurist to screen
unprecedented questions without having to memorize scores of indi-
vidual rules and without having to refer back to scripture for specific
proof-texts for each individual case.®® Where a question could be
subsumed under an existing precept, there remained neither cause nor
justification to investigate it any further. At the same time, where the
need did arise to consult scripture on an unprecedented matter, legal
precepts ensured that the resulting interpretations did not violate the
madhhab of the respective Imam. Thus, according to al-Qarafi,

It is not permissible for a jurisconsult to extrapolate a ruling for an
unprecedented question unless he is thoroughly capable of recalling the
legal precepts (gawd‘id) of his madhhab along with the rules of con-
sensus. And to the extent that he is deficient in this ability, it is pro-
hibited for him to perform takhrij. Nay, under such circumstances he
should respond only to questions already treated. ...%

Elsewhere, al-Qarafi insists more emphatically that it is not enough,
in order to qualify to perform takhrij, for a jurist to have mastered
the discipline of usal al-figh. This is because, according to him, wusil/
al-figh does not encompass legal precepts (gawa‘id). “On the con-
trary,” he insists, “there are many precepts of the shari‘ah relied upon
by the Imams and the ancient masters that are nowhere to be found
in the books of usal al-figh.”®® In the final analysis, what this stipu-
lation comes down to is the prima facie counterintuitive conclusion

8 See, Abi al-Hasan ‘Ali b. ‘Umar, better known as Ibn al-Qassar, Mugaddimah fi
usitl al-figh, Arabic Mss. (170) 5786 (catalogue no. 2), al-Azhar collection, Cairo, fol.
10 verso. Mursal hadiths are those where a Successor or Companion does not indicate
who stood between him and the Prophet.

% al-Furig, 1:2-3.

8 Tamyiz, 260.

8 al-Furig, 1:110. Al-Qarafi adds that it was for this reason that he decided to compose
his al-Furaq.
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that, whereas mastery of usil al-figh had been enough to qualify a
jurist to practice ijtihad in the early period, now it would not be
enough to qualify him to engage successfully in taqlid! Tagqlid, in
other words (as I shall argue further below) represents a more rather
than less advanced stage of legal development.

Legal precepts operate much the same way as what are often referred
to as “tests” in American Constitutional law. For example, the First
Amendment of the U.S. Constitution reads: “Congress shall make no
law respecting an establishment of religion, or prohibiting the free
exercise thereof. . . .” When a case is brought before a court, however,
there is no return to these words to determine their meaning anew.
Instead a three-part “test” is applied: First, the law affecting religion
must have a secular purpose; second, it must have a primarily secular
effect; and third, it must not involve the government in an excessive
entanglement with religion. “Excessive entanglement,” is further
determined on the basis of a three-part sub-test which looks at: (1)
the character and purpose of the religious institution to be benefitted;
(2) the nature of the aid involved; and (3) the resulting relationship
between the government and the religious officials. The application
of these tests is not unanalogous to the activity of mugqallid jurists
performing takhrij under the régime of raqlid. In effect, the legal
community seeks to interpret not the meaning of the Constitution but
the implications of these tests, which are themselves not the result
of congressional legislation but of the interpretive activity of the Sup-
reme Court. Essentially, by imposing these tests on the legal com-
munity one is assured that the conclusions reached on cases not directly
heard by the Supreme Court do not violate the meaning of the
Constitution, as determined by the highest legal authority in the land.*

An example of a legal precept in Islamic law would be the rule
in the Maliki school prohibiting all transactions where money paid
is liable to oscillate between payment and loan (al-taraddud bayna
al-thamaniyah wa al-salafiyah). Basically, this rule comes down to
the stipulation that in any transaction where a buyer has a warranty
option (khiyar), a vendor may not stipulate payment before he has
delivered the product. Thus, if a seller describes to a buyer a certain
crop and the buyer agrees to purchase it, the contract will remain valid
only as long as the seller does not stipulate payment before delivery.

8 On “tests” in American Constitutional law, see J.E. Novack et al., Handbook on
Constitutional Law (St. Paul, Minn.: West Publishing Co., 1978), 851.
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The reason for this is that the crop may not make or the buyer may
later decide against buying, in which case the money in the vendor’s
hand will oscillate between being payment for the crop (thaman) and
a loan to the seller (salaf).”® On this precept, any transaction that
threatens to lead to oscillation between payment and loan would be
deemed illegal, automatically, regardless of particulars, and even if
scripture and the madhhab were both devoid of specific rules to cover
individual cases.

The ban on violating legal precepts appears to crystalize sometime
during the 7th/13th century. Hajji Khalifah reports that the first work
on gawd‘id was written by one Mu‘in al-Din Abi Hamid Muhammad
b. Ibrahim al-Jajirmi (Shafi‘T), who died in 613/1216. Al-Jajirmi was
followed by Khalil b. Kaykaldi al-‘Ala‘i and then al-Qarafi, whose
al-Furaq includes five hundred forty-eight precepts.’’ The develop-
ment and imposition of legal precepts clearly emerge as another
manifestation of the régime of taqlid. For, again, their observance is
ultimately designed to ensure a genetic relationship between novel
interpretations and the views of the mujtahid-Imams and ancient
authorities.

1. Takhrij: The Ijtihad of the Muqallid-Jurisconsult

According to al-Qarafi, complete mastery of usal al-figh is an absolute
necessity for anyone aspiring to perform takhrij.*? In this there is no
difference between the mujtahid and his mugqallid-follower.

This is an area in which the mujtahids and the mugqallids are equal,
inasmuch as neither may perform fakhrij (unless he has mastered this
discipline). Nay, any mugqallid who has only reached the level where
he is able to temper the universal statements of his Imam and the
(cumulative stock of opinions in the) madhhab may only issue opinions
that embody narrations handed down in the madhhab, without venturing
beyond this into takhrij, since he lacks the necessary qualifications to
perform takhrij. This applies equally to his Imam: If he is deficient in
the area of usul al-figh, even if he has memorized and understood the
sources of the Law, he becomes thereby a muhaddith, a transmitter, not

% See Bulghat, 2:14 ff. Among the difficulties raised by such an occurrence would be
the question of repayment of the money, and whether the seller was liable. If the money
paid is payment for the crop, is not the seller’s willful payment an indication that he was
satisfied with the product? If, on the other hand, the seller is held liable and the money
is understood to have been a loan, what is its maturity date?

91 Hajji Khalifah, Kashf, 2:135.

92 Tamyiz, 261; al-Furig, 2:109.
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a mujtahid-Imam. The same goes for the mugallid [i.e., he may not
extrapolate unless he has mastered usal al-figh].”

To this should be added of course mastery of legal precepts. In fact,
it seems that al-Qarafi’s use of “usial al-figh” is in certain contexts
inclusive of gawa‘id. In effect, in performing takhrij the muqallid
engages in his own form of ijtihad; he exerts the same intellectual
effort and employs, mutatis mutandis, the same methodology as does
his mujtahid-Imam. The basic difference, however, is that while the
object of the mujtahid’s ijtihad is scripture, the object of the mugqallid’s
ijtihad is the madhhab of his Imam. Whereas the mujtahid in al-
Qarafi’s words is the “translator-interpreter for God,”™* the mugqallid
is “the tongue of his Imam, and the interpreter of that which [wa]s
in the latter’s mind.””* “He is the representative of his Imam on behalf
of whose conclusions he communicates to those seeking legal coun-
sel.”® Summed up in the words of al-Qarafi,

One who looks into the madhhab of his Imam (an-naziru fi madhhabi
imamih) and seeks to extrapolate on the basis of the latter’s method
(usal) stands in relation to his Imam as his Imam stands in relation to
the Lawgiver, in following His explicit statements and extrapolating on
the basis of (his understanding) of His intended purposes (mmagasidih).”’

Thus, he tempers his (Imam’s) general statements with specific ones and
his generic statements with qualifying ones; and he gives precedence
to his abrogating statements over his abrogated ones and his explicit
statements over his ambiguous ones, just as is done in the case of
scripture.®

The fact that mugqallid jurists engage in a type of ijtihad further
complicates a problem encountered, perhaps, in studying most legal
cultures, namely, the tendency to disguise rather than acknowledge,
let alone explain, change and evolution. This in turn begets a certain
sloppiness (or perhaps intentional obfuscation) in the use of technical
terminology. The word ijtihdad, for example, is often used as a sort
of catch-all for any diligent effort exerted in discovering the law, even
when this amounts to no more than simple exercises of tarjih or takhrij,

% Ibid., 2:109.

% Tamyiz, 29. See also below, 160.
% Ibid.

% Ibid.

9 al-Furag, 2:107.

% Sharh, 419.
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both of which are actually exercises in taglid. Al-Qarafi himself engages
in this practice on occasion.” A much more blatant example, however,
would be that of the 9th/15th century Hanafi jurist, ‘Ala’ al-Din al-
Tarabulisi, who at one point states that ijtihad is a requirement for
all judges but then cites the view of the Sth/11th century al-Sarakhsi
to explain this: “Whoever memorizes al-Mabsiit becomes thereby a
mujtahid!”'® Al-Mabsit is of course a work on figh, not usil. As such,
its memorization could in no way afford mastery of the interpretive
skills necessary to the exercise of true ijtihad. Later on, al-Tarabulisi
uses “ijtihad”’ to describe the practice of sifting through and choosing
the most probative of the views of Abu Hanifa, Aba Yusuf and
Muhammad b. al-Hasan al-Shaybani.!”' This was obviously a depar-
ture from its meaning in the early period, where it referred to the
exertion of effort to understand the meaning of scripture directly. A
similar problem of ambiguity can be seen in Ibn Badran’s commen-
tary on Ibn Qudamah’s Rawdat al-nazir on usil al-figh. At one point,
for example, in explaining the phrase, “fiha nass (there is an explicit
text covering this question)” he insists that the “text” in question is
a text of the Lawgiver (i.e., a Qur’anic verse or a hadith), not, as he
complains some jurists have been given to understand, an explicit
statement handed down on the authority of one of the mujtahid-Imams
or ancient authorities.'” What all of this suggests is that in interpreting
the legal literature of the post-formative period, particularly in pursuit
of information on ijtihad and taqlid, additional care must be taken
to pin down the precise meanings of technical terms. In particular,
the continued use of the term “ijtihad”’ should not be immediately
taken as proof of the existence, let alone widespread practice, of the
type of direct and unfettered scriptural interpretation that character-
ized the formative period of Islamic law.

III. Legal Change, Rank and Legal Scaffolding

The process of legal change under the régime of faqlid is connected
with the ability of individual jurists to displace the incumbent view

% See, e.g., Sharh, 441; al-Furiq, 2:100; Tamyiz, 79, 220.

19 Muy‘in al-hukkdam fima yataraddadu bayna al-khasmayn min al-ahkam (Cairo: Mustafa
al-Babi al-Halabi, 1393/1973), 26.

" Mu‘in al-hukkam, 27.

2 Nyzhat, 2:415.
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of their madhhab and replace it with a new one. Their ability to do
this is generally a function of (1) their rank and reputation within their
respective madhhab, and (2) their acumen in what the legal historian
Alan Watson refers to as “legal scaffolding,” according to which,
rather than abandon existing rules in favor of new interpretations from
the sources, needed adjustments are sought through new divisions,
classifications, distinctions, exceptions and expanding or restricting
the scope of existing rules.!”® To be sure, only ranking jurists acquired
enough authority over time to be able to challenge an incumbent view
or introduce a new one; and it was only they who possessed enough
skill to engage successfully in legal scaffolding. As such, only ranking
jurists normally spoke out on major or unprecedented issues, while
junior scholars remained silent in deference to the masters.!®

That the madhhabs had a hierarchal internal structure has already
been established by Professor George Makdisi. According to Profes-
sor Makdisi, each school was divided into three ranks: (1) beginner
(mutafaqqih); (2) graduate student (sahib); and (3) master/teacher (mufti/
mudarris).'® Each madhhab, moreover, was led by a headmaster or
ra’is.'® It was the ra’is who represented the madhhab on difficult and
extremely controversial issues. It was also the view of the ra’is, along
with that of his closest competitors within a school, that stood the
greatest chance of becoming the view of the madhhab.

In his Tamyiz, al-Qarafi provides additional insight into the rela-
tionships of informal authority among madhhab members and the
manner by which this affects their activities overall. This appears in
his advice to fellow muftis on how to avoid colliding with their
colleagues and counterparts in the field. According to this advice, if
a petitioner brings his question to a mufti after having already re-
ceived a response from another one, it would behoove the second
mufti to observe proper protocol: If he agrees with the first response,
he should write, “Like this is my response (ka dhalika jawabi)”. Less

193 See Nature of Law, 95.

104 See the explicit statement to the effect by the Hanafi, Ibn al-Humam (d. 861/1456)
in Ibn Amir al-Hajj, al-Taqrir wa al-tahbir, 3 vols. (Beirut: Dar al-Kutub al-‘Ilmiyah,
1403/1983), 3:102.

105 “La Corporation a 1’époque classique de I’Islam,” The Islamic World, From Clas-
sical to Modern Times: Essays in Honor of Bernard Lewis, ed. E. Bosworth et al. (Princeton:
The Darwin Press, 1989), 204-06.

1% See G. Makdisi, “The Guilds of Law in Medieval Legal History: An Inquiry into
the Origins of the Inns of Court,” Zeitschrift fur Geschichte der Arabisch-Islamischen
Wissenschaften, Band 1 (1984). 239-40.
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deferential, however, would be, “My response is like this (jawabi ka
dhalika)”."” Still less deferential and tending towards haughtiness would
be for the second mufti to write, “The response is correct (al-jawabu
sawab),” or “The response is sound (al-jawab sahih)”. These latter
expressions should be used, “only where it is proper for the second
mufti to authorize the first to give fatwas (yujizuh) or to act as overseer
of the latter’s work, the relationship between them being as that between
teacher and student”.!® If the second mufti wishes to defer to the first,
he should write beneath the response of the latter. If his aim is to
assert his superiority, he should write parallel to it. Even here, how-
ever, he may want to make a show of modesty by writing his response
to the left. If, on the other hand, his wish is not to show such modesty,
he should write to the right.'®

Such advice clearly confirms the existence of informal lines of au-
thority among madhhab members, which renders it all the more likely
that at any given time only a minority, i.e., the masters, were in a
position to effect legal change. Even here, however, given the need
to maintain genetic links with the views of the Imams and ancient
authorities, there would be little incentive in the area of positive law
(furi) to make open claims of originality. For even where the rules
on the books appear to have lost a measure of suitability, they re-
mained important repositories of authority. /jtihad, for its part, might
confer the advantage of showing the way to more suitable and prag-
matic interpretations. But it alone would not be enough to overturn
the authority of previously established views. It is here that the process
referred to as legal scaffolding assumes a central role.

As interpreters, the fugaha’ had no power to abolish existing law.
On occasion a particularly talented jurist might succeed in displacing
a previously established view. But more often than not, the attempt
would be simply to mitigate some of the more stultifying effects of
existing doctrine by finding new exceptions or inventing new prin-
ciples via which needed or desired modifications could be brought
about. This would apply all the more in the case of post-formative
jurists operating under a régime of faqlid, since they would be straddled
with the additional necessity of maintaining a discernably genetic
relationship between their conclusions and those of the mujtahid-Imams.

07 Tamyiz, 264.
188 Ibid., 265.
19 Ibid.
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For these jurists, the process of inventing new divisions, exceptions
and classifications, as well as manipulating the scope of legal injunc-
tions, etc., would become a virtual necessity. Speaking in this context,
it is perhaps no accident that al-Qarafi, for example, composed a
monograph on “exceptions” (al-Istighna’ fi al-istithna’), another one
on scope (al-‘Iqd al-manzim fi al-khusas wa al-‘umam) and a four-
volume work on legal precepts or principles (al-Furigq) in which the
main objective was to point out and clarify subtle distinctions (lit.,
furiig/s. farq) between apparently similar rules and principles. Legal
scaffolding, in other words, becomes virtually unavoidable under a
régime of raqlid. In fact, it is perhaps the surest manifestation of the
latter’s dominance and institutionalization. Yet, contrary to the com-
mon assumption that raqlid constitutes a decline to a more primitive
stage of development, it is in this very process of legal scaffolding
that a legal tradition reaches the height of innovative acumen. Indeed,
to the extent that it can be said that it is authority that makes law,
there is a sense in which not taqlid but ijtihad might be considered
the more primitive stage, in that it is during this phase that a tradition
strives to determine who and what the sources of authority are (speak-
ing here of the force that validates legal interpretations, not the law
per se). This should not be obscured by the fact that the terminus ad
quem of taqlid and legal scaffolding is often increased rigidity and
farther removal from the practical needs of society. For, in a majority
of cases this will have little to do with any lack of creative energies
on the part of the interpreters. On the contrary, the very nature of
legal scaffolding is more often than not

. . . of horrendous complexity, which can be understood only by the spe-
cialist lawyer. Law becomes remote from the understanding of the people
most affected. More than that, because of its haphazard growth the scaf-
folding can scarcely ever cope with all the tasks it should, and in its turn
it becomes rigid and in need of reform. But the very existence of the
scaffolding makes a general reform more difficult, since an overall view
of the law and the problems is obscured for lawyer and layman alike.'"

Anyone familiar with the opagueness and often cryptic locution of
later legal literature will recognize the descriptive force and validity
of these words. At the same time, however, such an observation about
the nature of law and legal traditions in general suggest that in studying

1 Jbid.



100 CHAPTER THREE

taqlid and the history of Islamic law, greater caution should be exercised
in applying the logic of post hoc ergo propter hoc, which often leads
to exaggerated and imprecise conclusions about the role and nature
of raqlid. Given the intricate and highly complex nature of legal
scaffolding, the edifice constructed under its aegis is bound to grow
more and more fragile with each succeeding generation of mugallid
interpreters, no matter how creative the activity of the jurists remains.
At the same time, even when the fugaha’ are at the height of their
interpretive energies, there remains any number of non-legal factors
that could negatively affect the system. For example, an economic
shift or setback that affects educational institutions’ ability to accom-
modate the need for additional years of training or the legal profession’s
ability to attract the better minds could virtually arrest the process
of legal scaffolding or lead to the collapse of the edifice. When this
happens, the system is doomed to grow out of touch with the demands
of society at a rate proportionate to the number of lost or missing
tiers, since, once the scaffolding collapses, it becomes extremely difficult
if at all possible to resume the process from the level of the remaining
tiers. For, any number of pieces and joints will remain missing, and
subtle differences in the spirit or perspective separating one generation
from the next will make it difficult to get all the colors to match. It
is perhaps as a response to this type of situation that one is to understand
statements found in later literature that are essentially expressive of
a level of despair and disillusionment, e.g., “The people must accept
everything the mujtahid-Imams pronounce and follow them in every-
thing they say, including legal rulings, exegesis, Prophetic hadith . . .”.!!!
Such declarations reflect the fact that an edifice that used to consist
of dozens of tiers has now been reduced to three or four levels which
are now taken to constitute the entire system. At the same time,
adherence to this now truncated ruin becomes an exaggerated impera-
tive in order to compensate for or disguise the loss. Another response
might be to campaign for a return to ijtihad, which amounts essen-
tially to a call to lay the foundations for a new edifice. But even this
ijtihad, if successful, will inevitably lead to a re-institutionalization
of taqlid. This is because, especially in a religion like Islam, which

"' Tbn Husayn, Tahdhib al-furaq, 2:122. See also, however, ibid., 2:116ff. for an inter-
esting and insightful discussion on the extinction of mujtahids. See also below, 123-27,
on the fact that even under a régime of raqlid not everything the mujtahids espouse is
probative.
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is, on the one hand, nomocratic, but, on the other hand, has no church,
synod, or central authority to determine its orthodoxy, one of the main
objectives of the mujtahid to begin with has to be to establish himself
as an authority. For only in this way can he justify the acceptance
or imposition of his views. The relationship, then, between ijtihad and
taglid might be seen as part and parcel of the nature of law in general
and the various cycles of stasis and renewal through which legal
traditions characteristically pass. It is in my view a mistake to shoul-
der taqlid (speaking here of the institution in its restricted, technical
sense)''? with the primary responsibility for the substantive decline
and stagnation of Islamic law. For legal systems constitute only a part
of the civilizations to which they belong and, as such, are affected
by any number of non-legal advantages or disadvantages conferred
by the carrier civilization. This is certainly the secret behind the spread
of Roman law (in the form of Civil law) throughout the world long
after the interpretive efforts of the Roman jurists had ceased. It may
also explain why modern Islamic law has had such a negligible impact
on neighboring communities who possess far less developed legal
systems and inferior legal thought.

At any rate, legal change and innovation both remain realities even
under a régime of taqlid. A few examples will demonstrate this fact.

In his Mu‘id al-ni‘am, Taj al-Din al-Subki relates a controversy
over the practice of well-to-do suitors who would have their dowry
commitments written out on silk sheets. The use of silk being for-
bidden to men, the question came up as to whether this practice was
permissible. Al-Subki notes that the issue had been debated previously
in the Shafi‘i school, the headmaster, al-Nawaw1i (d. 676/1277), deeming
the practice forbidden. Later, however, al-Subki reports that he saw
his father, chief justice Taqi al-Din, write out such contracts on silk
sheets, though he had originally refrained from doing so (suggesting
that al-Nawawi’s view had been originally accepted as the mashhir).
Taj al-Din, however, after reexamining the issue, comes out against
the view of al-Nawawi and concludes that the “more apparent view”
(al-azhar) is that the practice is permissible, since women are the
beneficiaries thereof and not men.'

In the Tamyiz al-Qarafi asserts that the Maliki position is that if
a woman is knowledgable of her husband’s indigence at the time of

12 See below, 123-33, on proper versus improper taglid.
3 Mu‘id al-ni‘am, 52.
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marriage, she may not later petition for an annulment on grounds of
non-support.'!* This is confirmed in Ibn Qudamah’s al-Mughni, which
catalogues what is apparently the going opinion of all four schools.!'®
Throughout al-Mudawwanah, however, Malik maintains that, rich or
poor at the time of marriage, if a man is unable to support his wife,
she has a right to annulment.!'® In Bidayat al-mujtahid, Ibn Rushd
(d. 595/1198) confirms this and gives as the Maliki position the view
cited in al-Mudawwanah. Then, in a much later work, Bulghat al-
salik, a standard Maliki manual cataloguing views from several
centuries back, the view cited by al-Qarafi and Ibn Qudamah turns
up missing once again.'"”

A final example from the Hanafi school. According to al-Ikhtiyar
li ta‘lil al-mukhtar of ‘Abd Allah b. Mahmud b. Mawdud al-Mawsali
(d. 683/1284), if a woman claims that a man is her husband, it is
legal for the man to offer her a monetary sum in exchange for her
abandoning this claim."® In the al-Lubab fi sharh al-kitab of ‘Abd
al-Ghani al-Ghunaymi (13th/19th century), this same arrangement is
condemned as illegal.'”® These two works, like the majority of those
cited above, are works on “madhhab-figh,” i.e., they represent the
views not of the individual authors but the going opinion of each
respective madhhab as a whole. This is explicitly confirmed in al-
Mawsali’s al-Ikhtiyar, where in his introduction he states:

To proceed: I have been beseeched, by one whose request cannot be
refused, to compose an abridgment in law according to the madhhab
of the great Imam, Aboi Hanifa al-Nu‘man, may God be pleased with
him and grant him pleasure, in which I restrict myself to his madhhab
and rely on his opinions. So I composed for him this abridgment, as
requested. And I entitled it “al-Mukhtar li al-fatwa,” because it contains
the opinion that has been chosen and given assent to by most of the
fugaha” '

14 Tamyiz, 147.

5 al-Mughni, 7:577.

16 See Subniin (Ibn Sa‘d al-Taniikhi), al-Mudawwanah al-kubra, 4 vols. (Beirut: Dar
al-Fikr, 1407/1986), 2:1924.

7 Bulghat, 1:5211f. esp. 1:524: “in uthbita ‘usruhu tuluwwima lahu ‘ala ‘I-mu‘tamadi
thuma tulliga ‘alayh.”

118 See “Abd Allah b. Mahmid b. Mawdid al-Mawsali, al-Ikhtiyar li talil al-mukhtar,
5 vols. ed. Mahmud Abo Daqiqah (Cairo: Dar al-Fikr al-Arabi, no date), 3:7.

1" <Abd al-Ghani al-Ghunaymi, al-Lubab fi sharh al-kitab, 4 vols. ed. Muhammad
Amin al-Nawawi (Beirut: Dar al-Hadith, no date), 2:165.

120 Al-Mawsali, ibid, 1:6. Emphasis mine.
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IV. The Madhhab: al-Qarafi’s Corporate Constitutional Unit

Having examined some of the most important aspects of the relation-
ship between Islamic law, the jurisconsult and the madhhab under the
régime of taglid, we may now return to the subject of the school of
law as a corporate unit in al-Qarafi’s constitutional scheme. The
question of the existence of corporate entities in Islam dates back to
1920 and the controversy over the presence of guilds, which was
sparked by the appearance of Louis Massignon’s “Les Corps des métiers
et la cité islamique™.'”! According to Massignon, guilds (“corporation”
in French) existed in classical Islam (i.e., from the 3rd/9th century)
and influenced or perhaps inspired those of the medieval Christian
West. The view of Massignon’s opponents was essentially that, whereas
Muslim guilds became admittedly commonplace by the late middle
ages, there was “no definite information about the existence of guilds,
let alone their structure or function, before the fifteenth century”.!?

The guild-debate reached its high point during the 1970’s, during
which time the evidence appeared to be heavily in favor of Massignon’s
opponents.'?® Then, in a series of essays beginning in 1984, Professor
George Makdisi introduced a thesis that not only added a new di-
mension to the guild controversy but offered another perspective on
the history of Islamic law and its most permanent institution, the
madhhab. Defining a guild as “une association de personnes pro-
fessionelles, groupées dans le but de réglementer leur profession et
de defendre leurs interets,”'?* Professor Makdisi asserted that the madh-
habs were nothing less than guilds. He went on to respond to the
criteria of G. Baer, who, though an opponent of Massignon, provided
the fullest definition of what a guild was. According to Baer, in order
for an organization to be considered a guild it had to (1) be professional;

12! Revue internationale de sociologie (September, 1920): 473-89. Massignon’s thesis
reappeared in his 1935 entry in the Encyclopaedia of Islam, “Sinf”: “The grouping of
workers into corporations in Muslim cities dates from the ninth century of our era and
is closely connected with a movement half religious and half social in origin, that of the
Karmatians.” This view was later repeated by Bernard Lewis in his “The Islamic Guilds,”
Economic History Review 8-9 (Nov-May 1937-39): 20-37.

12 G, Baer, Guilds in Middle Eastern History, 27.

'3 See, for example, S.M. Stern’s “The Constitution of the Islamic City, The Islamic
City, ed. A. Hourani and S.M. Stern (Oxford: Bruno Cassirer Publishers Ltd., 1970);
G. Baer, “Guilds in Middle Eastern History,” Studies in the Economic History of the Mid-
dle East, ed. M.A. Cook (London: Oxford University Press, 1970); C. Cahen, “Y-a-t-il
des corporations professionelles dans le monde musulman classique?” The Islamic City.

1% La Corporation, 194,
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(2) occupy a specific segment of the economy; (3) fulfill some specific
purpose (restrictive practices, etc.); (4) be autonomous; (5) enjoy or
seek to establish some sort of monopoly; and (6) have a framework
of officers, headed by a headmaster who performed some specific
function (e.g., collect taxes). According to Professor Makdisi, the
madhhabs satisfied this criterion. They were (1) professional (they
sought to preserve a standard of performance); (2) they occupied a
specific segment of the ‘economy’ (law); (3) they engaged in restrictive
practices and sought to establish a monopoly (through strict regulation
of the licence to teach and give legal opinions); (4) they were au-
tonomous (government neither brought them into existence nor ter-
minated them); (5) they had a framework of ‘officers’ (professors,
deputy-professors, repetitors, etc.); and (6) they were headed by a
headman, i.e., the ra’is.'> As such, according to Professor Makdisi,
there remained no justification for not considering the madhhabs to
be guilds.

Professor Makdisi’s thesis is valuable in that it forces a more serious
consideration of the nature and structure of the madhhab as a more
formally constituted and integral Muslim institution. This is important
inasmuch as the nature of any activity, legal interpretation or other,
is fundamentally affected by the organizational structure within which
it takes place. As such, future progress in the study of Islamic law
is bound to include more detailed studies on the nature and operation
of the madhhab. Regarding, however, the question of the corporate
status of the madhhab, Professor Makdisi evinced a perspective the
main thrust of which differs from my own. For him, corporate status
hinged on the existence of juristic persons, which, he rightfully observes,
Islamic law did not recognize. As such, he remained unwilling to cede
corporate status to the madhhabs. There is, however, another perspec-
tive from which this question might be addressed, namely, to look
at precisely what corporate status confers upon the members of the
group in possession of it, regardless of what the legal basis of that
status may be. In his Corporations: A Study of the Origin and De-
velopment of Great Business Combinations and Their Relation to the
Authority of the State, J.P. Davis describes corporate status in the
following terms.

To be sure, all social activity, whether of individuals or groups, is limited
and conditioned by the system of law under which it is exercised. ..

' The Guilds of Law, 239-40.
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but the corporate form brings to the members of the group in possession
of it internal and external relations different from the usual and regular
social relations imposed on individuals by the existing system of law
and artificial and exceptional compared with them.'?

This particular understanding of corporate status had been alluded to
by S.M. Stern in his critique of Massignon’s thesis. Stern had made
the point that none of the organizations in classical Islam, including
the madhhabs, appear to have possessed that propensity, which he
refers to as “corporate,” to protect the interests of its members through
formally recognized persons and statuses. Citing the view of D.
Santillana, he writes: “Muslim jurists do not know—and it is easy
to understand if we think of the political and social differences between
the Islamic state and those of the Roman type—neither the juridical
personality of municipalities, nor that of collectives of persons such
as guilds.”'” In La Corporation, Professor Makdisi responded to this
objection, pointing out that while it is true that Islam, unlike the
Christian West, did not recognize juristic persons, this did not prove
the non-existence of guilds, since at their origins neither were the
European guilds based on juristic persons.'?

My understanding of Stern’s objection is, however, somewhat
different. To my mind he seems to be referring not merely to the
absence of juristic persons but more particularly to the absence of any
protected status that the madhhab or any other organization confers
upon its members by virtue of their membership in a particular group.
While all sorts of what he describes as corporate institutions are said
to have proliferated in Europe, these, he maintains, were entirely absent
in Islam.'” The key to what Professor Stern means by “corporate”
appears on the first page of his essay, which, again, was entitled, “The
Constitution of the Islamic City”. There he states that the Islamic city
did not have a constitution, not in the sense of structure or character,
but in the narrower sense of the term: “[Olne of the main points which
I wish to make is that the Islamic city has no constitution in this

126 J.P. Davis, Corporations: A Study of the Origin and Development of Great Business
Combinations and Their Relation to the Authority of the State, 2 vols. (New York:
Knickerbocker Press, 1905), 1:16.

127 Constitution, 49. The quote is from Santillana’s Instituzioni di diritto musulmana
malichita.

12 La Corporation, 96: “... les corporations au debut de leur existence en Europe
n’étaient pas douées de personalité morale.” See also ibid., 207, where he explains that
occidental guilds were based on juristic persons, “pas a I’origine, mais au treiziéme siécle”.

129 Constitution, 47.
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[narrower] sense.”'*® In other words, according to Professor Stern,
there were no groups or individuals in the medieval Islamic city who
enjoyed privileges or exemptions from state authority by virtue of
their membership in any particular group or association.

It is at this juncture that I would like to consider a particular aspect
of the madhhab as construed by al-Qarafi. In his al-Furig, for ex-
ample, he makes the following statement:

If a lone witness cites the crescent marking the beginning of Ramadan
and a Shafi‘i judge announces throughout the city that the month of ob-
ligatory fasting has begun, such an announcement would not make it
obligatory upon a member of the Maliki madhhab to fast. .. ."

According to the going opinion of the Maliki school, two witnesses
are required to establish the appearance of a new crescent. This contrasts
the view of the Shafi‘is, who accept the testimony of a lone witness.
Now, al-Qarafi’s point is that, although in making this announcement
the Shafi‘i judge may be acting as representative of the government,
any individual’s membership in the Maliki school renders him exempt
from sanctions that may be applied to others who eat following the
official announcement. This, for all intents and purposes, is corporate
status. Individuals enjoy this exemption not as individuals but due to
their membership in the Maliki school. Moreover, whenever this status
is violated, it is not the individual but the Maliki school as a whole
that will rise in defense.

Underlying this corporate status is the notion that, as constituents
of the disputed (mukhtalaf fih) tier of orthodox law, the views of all
the schools are protected, since they are all, ceteris paribus, correct.
This al-Qarafi supports on the basis of a consensus in which he also
seems to find support for the institution of raglid.

Every legal ruling is certain (ma‘lim), because every legal ruling is sup-
ported by consensus. And that which is supported by consensus is certain.
Thus, every legal ruling is certain. And we say that every legal ruling
is supported by consensus because there are two categories of rulings:
(1) universally agreed upon (mujma‘ ‘alayh)y—and these are obviously
supported by consensus; and (2) those concerning which there is dis-
agreement (mukhtalaf fih). But here there is consensus to the effect that
whenever (the propriety of) a ruling reigns predominate in a mujtahid’s

1% Ibid., 25.
3' al-Furiq, 4:48. See also Tamyiz, 180 for a similar statement.
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mind, that ruling is the ruling of God both for that mujtahid and whoever
follows him via taglid. . . ."*

To illustrate his point, al-Qarafi aduces a syllogism in which the middle
term is Malik’s position on the necessity of rubbing (fadlik) when
performing ablution.

The necessity of rubbing the members during ritual washing appeared,
without doubt, we must assume, to be the correct view to Malik. Eve-
rything that appeared to be correct to Malik is, without doubt, God’s
ruling, according to consensus. Thus, the necessity of rubbing is, with-
out doubt, God’s ruling.'*®

As mentioned earlier, al-Qarafi was not an advocate of the doctrine,
“kullu mujtahid musib."** He parted with the doctrine, however, only
in that he did not consider every conclusion to be objectively correct
in the sense that each competing mujtahid struck an ontological bull’s
eye somewhere ‘out there’. He insisted all the same, however, that
while a single question might elicit multiple and even contradictory
responses, each response was authoritative for the respective mujtahid
who endorsed it, as well as his followers. This applied as long as
this response did not violate, according to al-Qarafi, a four-part criterion,
which included (1) univocal verses of scripture (nass); (2) consensus;
(3) a fortiori analogy (giyas jali); and (4) established legal precepts
(gawa‘id)—all in the absence of some countervailing consideration
(mu‘arid).'” As long a view did not violate this four-part criterion,
it had to be accepted as a constituent of the disputed (mukhtalaf fih)
tier of orthodox law and acknowledged as such by the entire Com-
munity. The Community had thus to acknowledge, for example, that
marrying a woman who is not represented by a male agent (wali)
might be licit to one group of Muslims though illicit to another, “just
as God made carion (maytah) permissible to one compelled by ne-
cessity but forbidden to one who finds an alternative”.!*¢ Indeed, despite
their many differences, all of the schools are recognized by al-Qarafi
as “a way to God”.'

132 Sharh, 18. See also Tamyiz, 219 for a similar statement.

133 Ibid., 19.

134 See above, 32.

135 Tamyiz, 128-29; al-Furiq 2:109. On countervailing considerations, see above,
59-64.

136 Tamyiz, 221.

37 Ibid., 142.
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Now, the mujtahids of whom al-Qarafi speaks here are none other
than the eponyms and ancient authorities of the four orthodox schools.
It is important to understand this in order to understand that for him
a view acquired orthodox status not because it issued from a putative
contemporary mujtahid but because its advocate represented one of
the orthodox madhhabs, i.e., as a follower of one of the mujtahids
par excellence. To establish this, al-Qarafi appropriates another an-
cient consensus, which, in effect, proscribes all views outside those
of the four recognized schools following the so-called settling down
of the madhhabs. In his al-Mu‘tamad, Abu Husayn al-Basri (d. 426/
1044) had stipulated that

... if the scholars of one generation are divided on a question into two
distinct and contradictory views, this implies their agreement to the
effect that all other views are invalid.'®

On the basis of this consensus, al-Qarafi maintains that

... if [a judge] rules that an entire estate is to go to a brother of the
deceased, excluding the grandfather, the Community has agreed that
there are two acceptable views: (1) that the grandfather receives the
entire estate; and (2) that he shares it with the brother. As for denying
the grandfather altogether, no one has ever held such a view. Thus,
whenever he (a judge) hands down such a ruling based on the assump-
tion [e.g.,] that the brother is related by sonship while the grandfather
is related by paternity, and sonship takes precedence over paternity, we
overturn his ruling. And if he is a mufti we do not follow him.'*

According to al-Qarafi, even if one claiming to be a mujtahid advo-
cated awarding the entire estate to a brother, such an opinion “would
be in violation of consensus; for this third opinion contradicts the
validity of that upon which the Community has agreed. It is thus itself
invalid, because it is impossible for the truth to have escaped them.”'%

In sum, all validly deduced views endorsed by one of the four Sunni
schools on a disputed question of law fall into the protected category
of the disputed (mukhtalaf fih) tier of orthodox law. The orthodox
status of these views is confirmed by consensus, which renders their
recognition binding on the entire Community. Moreover, this ortho-
dox status not only authorizes the members of each madhhab to act

138 aql-Mu‘tamad, 2:505.
39 Tamyiz, 130.
140 Sharh, 326.
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in accordance with their respective doctrines, it also authorizes judges
(and even other government officials) to impose these as binding
decisions (ahkamy/s. hukm), at which time it becomes illegal for any
other authority to challenge or violate them in any way.

It is clear that this doctrine of al-Qarafi was not formulated in a
vacuum but rather in response to the concrete circumstances of his
time. This is the light, for example, in which his tacit endorsement
of the régime of taqlid should be understood. For, it certainly could
not have escaped him that if jurists had mastered the discipline of
usul al-figh to the end of being able to extrapolate on the basis of
the Imams’ -madhhabs, they should also be able to apply these same
interpretive methods to scripture directly. But al-Qarafi seems to have
discerned that where there existed a power differential between putative
mujtahids (such as existed in 7th/13th century Egypt) such ijtihad
would pose a clear and present liability. This is clear from his attitude
towards the views of his Shafi‘i mentor, the redoubtable al-‘Izz b.
‘Abd al-Salam. For al-‘Izz, all views were to be scrutinized on their
merits, and individuals were to follow the view best substantiated by
scripture, regardless of the dictates of their school.'*' A jurist’s pri-
mary obligation was not to his madhhab but to God and the faithful
communication of His will. The madhhab was for al-Izz not a corporate
entity that either protected its members or authorized them to act. The
mere fact that a view had been endorsed by a recognized school
rendered it neither correct, nor authoritative, nor protected, nor un-
assailable (e.g., when it appeared in the form of a judicial decision).

To al-Qarafi’s eyes the view of al-‘Izz was fine as long as one was
a Shafi, given the political situation of the times. But it was no secret
that the destiny of a view would be ultimately determined not on the
basis of its intrinsic quality but by the judgments passed on it by those
with official backing. Despite al-‘Izz’s noble intentions and his belief
that he was exalting scripture as the final arbiter, in reality it was
only the mujtahid’s interpretation that determined the result. And here
it was not merely the interpretation of any mujtahid that mattered;
it was the interpretation of the mujtahid in power.

One example will serve to demonstrate this point. According to the
ijtihad of Abu Hanifa, it is not a prerequisite for a valid marriage
that a woman be represented by a male agent (wali).'? In al-Izz’s

1 Ibid., 106.
142 The Hanafis base their view on the fact that the Qur’an attributes the act of marriage
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collection of farwas, however, he indicates that it is not permissible
for a Shafi1 judge to approve a marriage where the woman does not
have such an agent."” In practical terms, al-‘Izz’s position comes down
to the following: If a judge is a Hanafi (or follows Abu Hanifa on
this particular question) such a marriage would pass judicial muster.
But if he is a Shafi‘i who does not recognize Abu Hanifa’s position,
it would not. Clearly, however, the matter is not simply one of valid
ijtihad. For Abu Hanifa’s ijtihad is obviously valid to him and the
Hanafis. The question, rather, is one of whose ijtihad. And the answer,
again, can only be: the ijtihad of the mujtahid in power.

To be sure, al-Qarafi admits that subjected to close scrutiny all of
the schools will be found to contain erroneous views in which it is
not permissible to follow the mujtahid-Imams.'** And whenever this
proves to be the case, it becomes necessary to switch schools, either
on the individual question or altogether.'’ It is indeed a testimony
to his commitment to this principal that he openly contradicts, on
several occasions, the view of Malik and or “the Malikis”."*¢ But al-
Qarafi differs with al-‘Izz in that he sees a fundamental difference
between ‘wrong’ and ‘weak’. ‘Weak,’ in his view, is a much more
subjective judgment, which, depending on how far one wants to carry
it, may be leveled against almost any opposing view. ‘Wrong’, on
the other hand, applies only to those views that violate his four part
criterion. As such, there may exist substantial disparity in the degree
of strength and weakness among the views endorsed by the various
schools, but as constituents of the disputed (mukhtalaf fih) tier of
orthodoxy, all of these are authoritative and protected as orthodox
law.'*” Unless a view is proven wrong, i.e., unorthodox, it must simply
be accepted as authoritative for all who subscribe to it, the question
of relative strength or weakness being left to debate and voluntary
reconsideration. Such reconsideration is, moreover, a completely

to women directly via the transitive verb n-k-h: “an tankiha zawjan ghayrah [2:230], and
an yankihna azwajahunna [2:232]. They also adduce a hadith from the Prophet in which
he says, “Matrons have more rights over themselves than do their guardians; virgins,
meanwhile, should seek counsel, and their approval is their silence.” See Ibn Rushd,
Bidayat al-mujtahid, 2:7.

143 See above, 66.

4 Tamyiz, 129.

5 Ibid., 225.

1% See, for example, al-Furiq, 2:36-37, 2:104, 2:181-82, 3:20, 3:85, 3:133, 3:214 and
passim.

47 For a more detailed description of orthodox law, see below, 122-23.
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intramural process consummated in the final analysis by the masters
of each respective madhhab. Though possibly influenced by views
from without, it is ultimately they, to the exclusion of all outside
authorities, who determine the going opinion of their school. Power,
in other words, ceases to operate as an effective element in determin-
ing the validity of any interpretation.

It appears equally apparent that al-Qarafi was responding to the
contemporary situation when he sought to impute to the madhhab
highly defined borders that restrict as well as protect the activities of
its members. In Tamyiz, he complained bitterly about jurisconsults
who would respond according their own views, “even if the petitioner
said expressly, ‘I am a Shafii,” or ‘I am a Maliki’.”'¥® According to
him, a member of the Maliki school is not bound by what al-Shafi‘i
says; nor vice versa. Nor may a Maliki partake of a thing forbidden
according to Malik’s ijtihad, even if it is permitted according to al-
Shafii or Abii Hanifa. For it is, according to al-Qarafi, the consensus
(ijma*) of the Community that “God’s ruling for both the mujtahid
and those who follow him is the ruling concluded by the respective
mujtahid”'*®—not the conclusions of some other Imam.!*® And,

... there being consensus on this point, were we to give a petitioner
a response that went against the conclusion (of his Imam), we would
be in violation of consensus. Nay, this is a rule that is backed by con-
sensus, and it is forbidden for anyone to violate it.!”

The practice of picking and choosing among the views of more than
one madhhab is known as talfig, i.e., legal eclecticism. Al-Qarafi
intimates that a good number of Shafi‘is allowed this practice. He
gives the Maliki position, however, as being flatly against it.!>> This
latter pronouncement was something of an exaggeration, as his recent
predecessor, Ibn al-Hajib (d. 642/1244), openly allowed talfiq, which
suggests that at the very least its status was disputed within the Maliki
school.’* But al-Qarafi’s intention was apparently to protect individu-
als, such as himself, who belonged to politically weaker schools from

% Tamyiz, 247-48.

9 Ibid., 219.

% Ibid., 248.

151 Ibid., 220.

2 Ibid., 274.

153 Muntaha al-sil, 221-22. See also, ibid., 216, where judges are allowed to perform
talfiq and rule according to a madhhab other than their own, pace al-Qarafi, as discussed
below, 160.
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being coerced into following extraneous views. He appears, in other
words, to have reasoned that if individuals are permitted to violate
their own madhhab, there would be little to stop government from
demanding the same. If, for example, a Maliki could claim Shafi‘t
rights and exemptions, what would prevent the government from forcing
him to accept the same, from forcing him, for example, to fast when
the Shafi1 chief justice announces the beginning of Ramadan on the
basis of a lone witness’s testimony? At the same time, al-Qarafi
acknowledges the right of the Imam to choose from among the views
of the various madhhabs, at least on certain questions."* Though this
would appear at first blush to contradict his previously stated position,
there is a sense in which acknowledging the Imam’s right to impose
views other than those of his own madhhab (or the madhhab in power)
affords greater opportunity for politically weaker schools to have their
views recognized and, where deemed appropriate, translated into
binding law. This provision opens up, in other words, another avenue
via which the remaining schools are able to compete with the incum-
bent madhhab, or at least avoid the inevitability of being held to the
latter’s views.'> This was of course the main objective behind al-
Qarafi’s constitutional campaign.

134 See, e.g., Tamyiz, 188-89. The possibility must be admitted here that this reflects
little more than al-Qarafi’s political realism.

155 For an instance of Baybars choosing a Hanafi position over that of the Shafi‘is, for
example, see J. Sublet, “Le sequestre sur les jardins de la ghouta (Damas, 666/1267),”
Studia Islamica 43 (1976): 84-85.



CHAPTER FOUR

THE LIMITS OF LAW
AGAINST THE TYRANNY OF THE MADHHAB

Je vous délivre d’une béte féroce, et vous me
demandez par quoi je la remplace.
—Voltaire

I. General Introductory

As corporate entities, one would expect al-Qarafi to impute to the
madhhabs the broadest legal jurisdiction possible, the better to pro-
vide the broadest protection to its constituent members. Yet it appears
that the perspicacious Maliki constitutionalist would be unable to es-
cape the realization that, as repositories of religious cum legal author-
ity and conduits via which the state and government could legiti-
mately exercise power, the madhhabs themselves stood in need of
clearly defined jurisdictional limits. Otherwise, there would remain
little defense against the tendency on the part of government or even
individual jurists (i.e., in their fatwas) to force law and legal sanctions
into areas where these were not intended to go or to claim religious
authority for views that were actually not the genetic offspring of
scripture. In the final analysis, the only way of avoiding such liabili-
ties would be through a clear and precise definition of “law,” such
that the distinction between law and non-law could be easily recog-
nized and the function of the madhhab limited to the validation of
strictly legal views. Otherwise, to look to the school of law as the
primary mechanism for limiting the effect and use of power, without
seeking to impose limits on the very concept of law itself, would be
to run the risk of exchanging one form of tyranny for another. For,
again, assuming the corporate status of the madhhabs, in the absence
of a clear distinction between law and non-law, virtually any view
for which a government official or mufti could claim the backing of
a recognized school on virtually any subject could acquire binding
legal authority and, ceteris paribus, protection as bona fide, unassail-
able law.
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It is in response to this filiation of facts that al-Qarafi introduces
what I refer to as his “pure-law” doctrine, on the basis of which he
establishes the distinction between law and non-law. Law, according
to this doctrine, is a restrictive construct inclusive of five things only:
(1) legal rules (ahkam/s. hukm); (2) legal causes (asbab/s. sabab); (3)
legal prerequisites (shurat/s. shart); (4) legal impediments (mawani‘/
s. mani‘);, and (5) the various forms of admissible courtroom evidence
(hijaj/s. hujjah). Statements or pronouncements pertaining to matters
outside these perimeters are not statements of law; nor are statements
pertaining to the factual occurrence, as opposed to the legal status,
of any of these constituents of law. The upshot of this is that, within
their respective jurisdictions, only that portion of a caliph’s, judge’s
or mufti’s statements that speak to strictly legal matters may be
considered legally probative and capable of conferring legal rights or
imposing legal obligations; all else is mere dictum. If one to whom
such latter statements are issued accepts them, he may act accord-
ingly; if not, he may simply ignore them, with full impunity. In this
way, the utility of the corporate madhhab as a basis for ‘legal tyranny’
is significantly reduced.

II. Madhhab: Pure Law

Al-Qarafi’s most definitive statement on law as a restricted construct
appears in Tamyiz where he responds to a question petitioning a precise
definition of “madhhab”. By “madhhab,” however, his imaginary
interlocutor has in mind not any particular association of jurisconsults
per se but the body of legal doctrines upon which this association
is founded. The ultimate aim behind his question is ostensibly to define
the area in which it is legitimate for a mugallid to perform taqlid of
a mujtahid-Imam. It is apparently clear in his mind that this area is
of a fixed constitution and has defined limits. Thus, he identifies a
number of doctrines in which he acknowledges that it is not proper
to follow Malik, not because the latter’s views are substantively wrong
but because they are not the proper object of taqlid. These include,
inter alia, views pertaining to questions on mathematics, geometry,
usil al-figh or usil al-din. In other words, al-Qarafi’s interlocutor is
aware that, properly speaking, taqlid is restricted to questions of law.
His problem, however, is that he is not quite able to arrive at an exact
-definition of law, which would enable him to clarify the distinction
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between law and non-law. This in turn prompts his request for a
precise definition of “madhhab,” the understanding being that all that
falls outside of this is non-madhhab, i.e., non-law, and hence neither
probative nor subject to taqlid. “Madhhab,” in other words, is, strictly
speaking, the equivalent of “pure law”. As such, it is exclusive of
all non-legal and para-legal elements. The question put to al-Qarafi
runs, thus, as follows:

What is the meaning of ‘Malik’s madhhab’ and the ‘madhhab’ of other
scholars [i.e., eponyms] in which it is permissible to follow them via
taqlid? If you say, ‘That which they say which is true and correct,” such
is made problematic by statements of theirs such as ‘one and one is
two,’ and all other statements that relate to mathematics and other rational
sciences. And if you say, ‘That which they say which is true and correct
concerning religious matters, including those things of which the Law-
giver has commanded that we acquire knowledge,’ this statement would
also be invalidated by the cases of usil al-din and usil al-figh. For while
these include matters concerning which the Lawgiver has commanded
that we acquire knowledge, it remains, nonetheless, impermissible to
perform taqlid of Malik or anyone else regarding these things. If you
say: ‘Malik’s madhhab’ and the ‘madhhab’ of other scholars who are
followed via taqlid consists of the branches of positive law (al-furi®),
I respond: If you mean all of the branches of positive law, your statement
is invalidated by the case of those branches which are known, a priori,
to be a part of the religion (al-ma‘liumah min al-din bi al-darirah), such
as [the obligation to perform] the five daily prayers, the fast of Ramadan,
the prohibition on lying, fornication, stealing, and the like. For there
is no place at all in these matters for taglid, because their status is
already known by necessity. And it is impossible to have taqlid in matters
that are already known by necessity to be a part of the religion. For
the learned and the laity are equal in their knowledge of these things.
Yet, these things remain a part of the branches of positive law.

If, on the other hand, you mean only some of the branches of positive
law, how, then, is this portion to be determined? Moreover, even if you
clarify the manner by which this portion is determined, you will still
not have realized your goal. For your definition will remain underinclusive
in that it will not comprise the legal causes (asbab/s. sabab), and pre-
requisites (shurut/s. shart) in which you follow the scholars via taglid.
Indeed, legal causes and legal prerequisites are not the same as legal
rules (ahkam/s. hukm). And for this reason, the scholars have said: ‘Legal
rules belong to that portion of God’s address that is prescriptive (khitab
taklif), while legal causes and prerequisites belong to that portion that
is descriptive (khitab wad‘)’.
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And it is because of questions such as these that we find hardly any
of the lesser jurisconsults able to respond definitively when asked to
define the madhhab of their Imam whom they follow via taqlid. This
applies equally to the followers of all the madhhabs.'

In his response, al-Qarafi confirms the suspicion of his interlocutor
and goes on to give his definition of law proper, i.e., madhhab.
According to him, the madhhab of an Imam is limited to those
constituents mentioned above, namely: (1) the legal rules which make
up the branches of positive law and which have been deduced on the
basis of ijtihad (al-ahkam al-shar‘iyah al-furi‘iyah al-ijtihadiyahy); (2)
the legal causes (asbab/s. sabab) which activate these rules; (3) the
legal prerequisites (shurit/s. shart) to the application of these rules;
(4) the legal impediments (mawani‘/s. mani‘) to the application of
these rules; and (5) the various forms of courtroom evidence (hijaj/
s. hujjah) by which the occurrence of these rules, causes, prerequi-
sites, and impediments may be legally established.

A. The Constituents of Pure Law: Definitions

The first four constituents of al-Qarafi’s “madhhab” are known in the
parlance of usil al-figh as al-ahkam al-shar‘iyah/s. al-hukm al-shari,
i.e., legal rulings or statuses. The hukm shar‘i is further divided into
two categories: (1) prescriptive rulings (al-ahkam al-taklifiyah) and
(2) descriptive rulings (al-ahkam al-wad‘iyah). The hukm identified
by al-Qarafi as the first constituent of madhhab is the hukm taklifi.
The remaining three are ahkam wad‘iyah.

1. Hukm Shar

The hukm shar<i establishes in religious terms the status of specific
human actions relative to specific things. It speaks not to the essence
of things in themselves but only to the propriety of specific human
actions towards them.® For example, a hukm shar‘i would not state
that pork is forbidden; it would state rather that eating pork is for-

! Tamyiz, 194-95.

2 Tamyiz, 195.

3 This point is made forcefully by al-Ghazali in his al-Mustasfa, 2:377, where he states:
“(Some) jurisconsults have erred simply because they understood legal statuses (ahkam),
such as permissible and forbidden, to be descriptions of the essence of things (a“yan) in
themselves, just as a group thought that good and evil (al-husn wa al-qubh) described
the actual essence of things.”
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bidden; looking at pork or smelling it would not be included in this
prohibition. Similarly, a hukm shar‘i would obligate one to pay for
the damages caused another’s property. Merely apologizing or even
fasting (e.g., to expiate for the sin) or offering some other charitable
gesture would not in itself satisfy this rule. Each hukm shar‘i includes
thus a specified action plus a particular status. It speaks to the legal
implications of performing or abstaining from certain actions upon
the occurrence or non-occurrence of certain events. In the Sharh tangih
al-fusal, al-Qarafi defines the hukm shari as

God’s sempiternal speech addressed to persons of maturity and sound
mind (mukallaf) in which He commands them to (perform some act)
or grants them an option concerning the performance of some act.*

a. Hukm Taklifi

The hukm taklifi comprises those ahkam shar‘iyah that involve direct
commands of the sort, “Do!” or “Do not do!,” or options of the form,
“You may do,” or “You may choose not to do.” It consist of five
categories: (1) obligatory (wgjib); (2) forbidden (haram); (3) recom-
mended (manditb); (4) discouraged (makrizh); and (5) neutral (mubah).’
When failure to perform an act incurs punishment or censure from
God, the act is said to be obligatory, and there is an obligation (wujiib)
to perform it. An example of this would include the five daily prayers.
When failure to eschew an act incurs punishment or censure, the act
is recognized as forbidden (haram). Adultery, for example, would fall
into this category. When God, or by extension, His Prophet, issues
a command, “Do!,” but failure to comply does not incur punishment
or censure, performance of this act is said to be recommended (mandib).
According to Malik, forwarding a severance gift (mut‘ah) to an erst-
while wife at the time of divorce is recommended; al-Shafi‘i held that
offering such gifts was obligatory (wajib). When there is a counter-
mand whose non-abstention is not punished, performance of the act
is said to be discouraged (makrith). It is discouraged, for example,
according to Malik, for an agent to buy directly from a supplier in
a profit-sharing arrangement (mudarabah). Whenever neither the per-
formance nor non-performance of an act incur punishment or censure,
the act is recognized as being neutral (mubah).* Mundane actions such

4 Sharh, 67.
5 Sharh, 68.
6 Sharh, 67-71.
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as standing up or riding one’s horse might be included here. In sum,
the performance of obligatory and recommended acts are rewarded
by God, as is abstention from forbidden and discouraged acts. Neutral
acts, meanwhile, incur no reward, just as they incur no punishment.

In modern times, it has become a common practice to speak of the
rules of Islamic law in the binary terms of halal (licit) and haram
(illicit). This is something of an oversimplification in that it tends to
conceal the gradations of propriety and impropriety represented in the
recommended (mandiib) and discouraged (makrith) categories. This
has resulted in some cases (e.g., among certain so-called Fundamen-
talists) in the tendency to appropriate matters that are actually makrith
to the forbidden category, or to render acts that are actually mandub
obligatory. This latter tendency is further complicated by the fact that
among the alternate terms for mandib is “sunnah,” which has actually
come close to eclipsing (especially among the laity) the term “mandib”
altogether.” The inherent danger in this subtle substitution is that by
abandoning an act or practice that is simply recommended, or perform-
ing one that is merely discouraged, one stands to be understood as
having abandoned the “sunnah of the Prophet,” a matter of no mean
consequences. At the same time, however, the halal-haram dichotomy
cannot be deemed wrong. In fact, properly understood, it might even
serve a positive function, by obviating the fact, albeit via disjunctive
inference, that all actions that are not forbidden must be considered
lawful. At any rate, these are all complications that have emerged in
modern times. In al-Qarafi’s 7th/13th century Egypt, the distinction
between the five legal categories remained not only clear but func-
tional (as shall be seen in further detail in chapter six below).

In sum, the hukm taklifi is religio-legal (shar<i): it defines the status
of actions in strictly religious terms, concerning itself only with how
one who performs such acts is to be received by God in the Hereafter.
It is ‘positive’ (far‘i) in that it is connected with concrete practical
matters, as opposed to universal principles and theoretical postulates.
It is derivative (ijtihadiyah) in that it is connected neither with
universally agreed upon matters (mujma‘ ‘alayh) nor those that are
known, a priori, to be part of the religion.

7 See, e.g., Muhammad Abu Zahrah, Usal al-figh, (Cairo: Dar al-Fikr al-‘Arabi, n.d.),
31. Another term for recommended acts is mustahabb.
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b. Hukm Wad‘i

The hukm wadi, including the sabab, shart, and mani‘, entails not
prescriptive commands of the type, “Do!,” or “Do not do!,” but rather
directives of the type, “Whenever X occurs my ruling (hukm taklifi)
is Y”; or, “If A does not obtain, even if X does occur, my ruling
is not Y”; or, “If B obtains, even if X obtains, my ruling is not Y.
According to al-Qarafi, the hukm wad‘i is referred to as wad‘i (i.e.,
positive), because, “it is something which God has simply posited in
His law, in contradistinction to those things which He has commanded
His servants to perform....” It is defined as

That which renders a legal ruling (hukm taklifi) applicable or inappli-
cable. That which renders it applicable is the legal cause (sabab) [by
its presence]; that which renders it inapplicable is the legal prerequisite
(shart)—by its absence—and the legal impediment (mani‘)—by its
presence.’

To illustrate: The legal ruling governing theft is that amputation of
the hand is obligatory. However, the value of the stolen property must
exceed a certain amount, known as the nisab. In addition, the property
claimed stolen cannot have been left out in the open without safe-
keeping measurements (hirz) having been taken, nor can it have been
willfully delivered into the possession of the alleged thief.'® Now,
legally speaking, an act of theft constitutes a legal cause (sabab),
activating the ruling, “amputation of the hand is obligatory.” Exceed-
ing the nisab, however, is a legal prerequisite (sharf) that must be
fulfilled before this ruling can be applied. Similarly, if the property
was left in the open or willfully delivered into the possession of another
who subsequently absconded with it, the legal ruling, “amputation is
obligatory” could not be applied. This is because taking safe-keeping
measurements is a legal prerequisite (shart) to applying the rule on
theft, while willfully delivering property into the hands of another is
a legal impediment (mani) to the application of this rule. Clearly,
of the three ahkam wad‘iyah, the legal cause (sabab) is primary; the
legal prerequisite (shart) and legal impediment (mani‘) come into play
only after the initial occurrence of a legal cause is assumed.

It is important, however, not to confuse the legal cause or sabab
with another important legal concept, namely, the illah, or ratio essendi,

8 Sharh, 79.
9 Ibid., 70.
'° See Ibn Rushd, Bidayat, 2:334.
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which lies at the heart of the process of analogy or giyas. Briefly
stated, the “illah is the underlying reason for which a thing is believed
to have been designated a legal cause. This is commonly conceived
in terms of how such designation serves the interests of humanity,
e.g., the preservation or promotion of life, religion, property, sound-
ness of mind, or, according to some, honor. Where there is a clear
connection between the underlying reason and some human interest,
“appropriateness,” or what the scholars refer to as “munasabah” is
said to exist. “Appropriateness,” however, is not the sine qua non of
an ‘illah, and the mere presence of a trait in enough cases that carry
a certain ruling may also be sufficient to declare this trait an ‘illah.
This is known in the parlance of the usilis as tard or jarayan." Having
said this much, it is important to note that whereas the ‘illah, no
matter how it is determined, refers ultimately to the reason for
which a thing has been designated a legal cause, the sabab is the
actual thing or legal cause itself. To illustrate: Consumption of wine
is said to be a legal cause obliging lashing as a punishment; the
underlying reason for this is said to be wine’s intoxicating quality.
The actual consumption of wine is, thus, a sabab, while wine’s
intoxicating quality is said to be the ‘illah underlying this rule. To
be sure, this distinction is somewhat blurred by the fact that, according
to the principal of analogy (giyas), lashing as a punishment would
extend to any substance in which wine’s intoxicating quality, as the
efficient ratio, was known to inhere. This gives the impression that
it is the quality of being an intoxicant not that of being wine that
is the legal cause, since upon the consumption of any intoxicant, not
necessarily wine, lashing would be rendered obligatory. This ambi-
guity notwithstanding, there are a number of other factors upon whose
consideration the distinction between the the ‘illah and the sabab
becomes much more substantive.

To begin with, not every legal cause or sabab can be assigned an
‘illah. The sun’s passing its zenith, for example, or the appearance
of the crescent marking the beginning of Ramadan are both legal
causes obliging performance of the noon prayer and fasting, respec-
tively. Yet, no plausible reason can be given for why these two
occurrences should give rise to such obligations, nor does the lack
of a plausible reason detract from the status of either as legal causes.

' al-Qarafi, Sharh, 398; Ibn al-Qassar, Mugadimmah, 23 recto.
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Similarly, there are instances wherein the mere occurrence of a trait
identified as an underlying reason will not be sufficient to activate
a legal ruling. For example, confusion of children’s agnatic relation-
ship is said to be the ‘illah underlying the ruling on adultery. But,
as al-Qarafi points out, were a man to cast away his children at an
age when they were too young to know who their father was and they
should grow up as a result thereof with no knowledge of their agnatic
origins, this would not suffice as a legal cause necessitating the
punishment for zina."

The process of identifying the ratio essendi is, properly speaking,
a part of usul al-figh, i.e., theoretical jurisprudence, not figh, or practical
jurisprudence proper. It is, in many cases, necessarily a subjective
process, inasmuch as scripture is often silent about the precise reasons
underlying its injunctions. Al-Qarafi, as indicated earlier, does not
admit taqlid on matters of usul al-figh. This would seem to indicate,
if I understand him correctly, that, while he admits analogy as a valid
legal principal, he does not hold conclusions regarding the reasons
underlying legal causes to be a part of madhhab or protected as such.
In fact, this is probably the very meaning of the stipulation that there
is no taqlid in usul al-figh.

2. Hijaj/s. Hujjah

The final constituent of al-Qarafi’s “madhhab” is the various forms
of courtroom evidence (hijaj/s. hujjah) upon which judges must rely
in order to establish the existence of a legal cause, prerequisite, or
impediment. Such forms include, physical testimony or proof
(bayyinah), sworn oaths (yamin), confession (igrar), and the like."
The type of evidence required in each case will depend on the matter
under review. For example, in order to establish an act of adultery,
four male eye-witnesses are required, or, according to some jurists,
eight women. A marriage, on the other hand, may be proven via the
testimony of two male witnesses, or one male and two females. A
legal cause in cases involving money matters, according to Malik,
may be established on the basis of the testimony of a lone witness
joined by the plaintiff’s sworn oath.

12 See, Sharh, 407.
13 For a more detailed list of recognized forms of evidence, see below 163, note 64.
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B. “Madhhab Malik” vs. “Madhhab al-Ummah”

Each constituent of al-Qarafi’s “madhhab” may be the object of
consensus (ijma‘) or disagreement (khilaf). There is consensus, for
example, that damaging another’s property is a legal cause (sabab)
obligating reimbursement;'* but there is disagreement over the status
of a single instance of suckling from the same wet-nurse as a legal
cause rendering marriage between two people forbidden (on grounds
that they are foster relatives); Malik held that a single instance was
a legal cause; al-Shafii held that it was not."” Similarly, there is
consensus that maintaining an amount of wealth in excess of the
minimum quota (nisab) for one year (hawl) is a prerequisite (shart)
to the obligation to pay obligatory alms (zakah).'® But there is dis-
agreement over whether the presence of a male guardian (wali) to
represent the bride is a prerequisite for a valid marriage. Abu Hanifa,
for example, held that it was not."”

Consensus on a constituent of “madhhab” confers upon it the status
of the “madhhab of the ummah,” or what is referred to as the mujma“
‘alayh.'® The madhhab of an eponym is simply his position on any
constituent of “madhhab” that is not universally agreed upon, even
if he is joined in this by one or more of the other mujtahid-Imams.
Thus, for example, the presence of a male guardian as a prerequisite
(shart) to a valid marriage is the madhhab of Malik, al-Shafii and
Ahmad b. Hanbal. It is Aba Hanifa’s madhhab that the presence of
a guardian is not required. It is the madhhab of Malik, however, that
the saliva of dogs is not ritually impure. The other three eponyms
hold this substance to be najis. On this construction, the ultimate effect
of attributing corporate status to the madhhabs can be clearly seen
to be that of conferring a measure of protection upon minority views.
This, again, appears to be the primary aim behind al-Qarafi’s advo-
cacy of this view.

C. “Orthodox Law”

One of the most important effects of al-Qarafi’s restrictive definition
of “madhhab” is that it provides working definitions of both law,

' Tamyiz, 196.

S Tamyiz, 196-97.

6 Tamyiz, 197.

17 See Ibn Rushd, Bidayat, 2:7.
8 Tamyiz, 199.
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properly speaking, and orthodoxy, legally speaking. Law, properly
speaking, is limited to legal rules, causes, prerequisites, impediments,
and courtroom evidence. Orthodoxy, legally speaking, consists of two
tiers: mujma“ ‘alayh (universally agreed upon), and mukhtalaf fih
(disputed). This manner of conceptualizing the law introduces two
important negative categories, namely, “non-legal” and “illegal”. Non-
legal describes matters that fall outside the perimeters of “madhhab.”
Illegal applies to views that fall outside the two tiers of orthodoxy,
mujma‘ ‘alayh and mukhtalaf fih, even though they may pertain to
questions of law properly speaking. This, and especially the issue of
legal versus non-legal, has important implications for faqlid and, hence,
for the scope of corporate protection conferred by the madhhabs. For,
on this understanding, only that portion of the pronouncements of the
eponyms and ancient authorities that is legal in the strict sense becomes
the proper subject of taqlid, and only that portion of the pronounce-
ments of judges, jurists and government officials that is both legal
and orthodox, i.e., mujma ‘alayh or mukhtalaf fih, is capable of
assuming the status of bona fide law. In other words, by imposing
strictures on law as a construct and defining the proper scope and
execution of taqlid, one is able to set limits to the scope of the
madhhab’s corporate protection. For al-Qarafi the idea is of course
that by doing so one stands a greater chance of reducing the likelihood
of the madhhab being taken, innocently or not, as a means to legal
tyranny. This emerges perhaps most clearly during the course of his
discussion of proper versus improper fagqlid.

IIl. The Limits of Corporate Protection:
Proper versus Improper Taglid

In the course of responding to his imaginary interlocutor’s petition
for a precise definition of “madhhab,” al-Qarafi takes up the issue
of proper versus improper taqlid. The problem here turns out to be
not so much one of mugqallids following their Imams on questions that
fall outside the perimeters of madhhab; the problem, rather, is that
they often fail to distinguish between what is legal concerning a
constituent of madhhab from what is factual. As a result, they often
follow the eponyms on views that are actually matters of fact, which,
according to al-Qarafi, constitutes a violation of “proper taglid”. For,
according to al-Qarafi, jurisconsults qua jurisconsults are limited to
jurisdiction of law. As such, their statements on non-legal or even
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para-legal issues amounts to no more than dictum and should be treated
as such. Statements on such matters should never be accorded the
status of unassailable statements of law.

According to al-Qarafi, the function of a mujtahid is analogous to
that of a translator-interpreter who translates the meaning of his patron’s
speech to those who do not understand it. The patron served by the
mujtahid is God. Those translated to are Muslims who do not under-
stand certain aspects of God’s speech. God’s speech is of course His
revelation.'® As God’s translator-interpreters, however, mujtahids enjoy
only jurisdiction of law. This is because scripture itself addresses not
questions of fact but only questions of law. This is brought out clearly
in al-Qarafi’s al-Furuq, where he describes scriptural evidence as the
sources for determining if a thing carries a particular ruling, or qualifies
as a legal cause, prerequisite, impediment, or valid form of courtroom
evidence (adillat mashra‘iyat al-ahkam . . .).° In this capacity, scrip-
ture is contrasted to the sources for determining the occurrence of
these legal causes and the like. Al-Qarafi refers to these latter as
“adillat wuqi‘ al-ahkam, ay, wuqii® asbabiha wa husil shuritiha wa
’ntifa® mawani‘ha.”*' On this distinction, he draws the explicit con-
clusion that:

The jurisconsult does not give information about the occurrence of a
legal cause which activates a legal rule; he gives information only on
the status of a legal rule [including causes, prerequisites, etc.] as a legal
rule.”? (emphasis added)

To illustrate the difference between the sources of law and the sources
of fact, al-Qarafi cites the example of the sun’s passing its zenith as
a legal cause necessitating performance of the noon prayer. That the
sun’s passing its zenith is a legal cause is a legal question resolved
on the basis of the verse, “And establish prayer at the sun’s decline
(from its meridian).” [Q.17:83] However, the sources by which one
may determine the sun’s actual passing its zenith are numerous. Al-
Qarafi cites some fourteen different ways, means, and instruments,
including the use of an astrolabe, shade-measuring instruments, and
the breath-rate of certain animals. Furthermore, he notes that while
the sources of law are finite, numbering around twenty, the sources

19

Tamyiz, 29.

2 gl-Furiq, 1:128.
2 al-Furig, 1:128.
2 qgl-Furiag, 1:11.
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of fact are infinite (ghayru munhasirah) and may increase in number
with man’s increase in technological knowledge and acumen.? In other
words, while God has stipulated the sources to be relied upon for the
determination of every legal rule, He has not, according to al-Qarafi,
done so for the determination of every fact, even those that have legal
implications, such as the sun’s passing its zenith.?

This distinction between law and fact, or between the status of
things and their actual occurrence, has important implications for taqlid.
For, according to al-Qarafi, not only are mugqallids restricted, in follow-
ing their Imams, to the five constituents of “madhhab,” they are also
restricted to following the latter in what they say concerning the starus
of a thing as a constituent of madhhab, in contradistinction to what
is said concerning the actual occurrence of this thing. This becomes
extremely significant when one considers the fact that much of what
is handed down on the authority of the Imams and ancient authorities
contains an admixture of scriptural interpretations and assessments of
facts to which these interpretations were applied. This raises the danger
on the part of mugallids of confusing law with fact and of accepting
as authoritative everything that has been handed down. This practice
of confusing law with fact is condemned by al-Qarafi as constituting
or leading to improper exercises of taqlid.

Know that when we follow the scholars [i.e., the eponyms] via taglid
concerning legal causes, we do so only as regards the status of these
legal causes as legal causes—not as regards their actual occurrence.
There is indeed a difference between Malik’s statement, “Engaging in
homosexual relations necessitates stoning,” and his statement, “So and
so committed a homosexual act.” We follow him by way of raqglid in
this first statement, but not in the second. Rather, this second statement
falls into the category of testimony (shahadah). If three other upright
witnesses testify along with Malik, the ruling is established; if not, it
is not. And in this regard, the testimony of any other upright witness
would be absolutely equal to that of Malik. His status as a mujtahid
is of absolutely no consequence in this regard. Nor is the status of any
of the other mujtahids.”

B For an interesting thesis by a modern scholar based on this notion, see Ahmad
Muhammad Shakir, Awa’il al-shuhiir al-‘arabiyah: hal yajizu shar‘an ithbatuha bi al-
hisab al-falaki; bahth jadid hurr (The Beginnings of the Arabic Months; Is it Permissible
According to the Religious Law to Establish Them on the Basis of Astronomical Com-
putation?: A New Independent Study) (Cairo: Dar al-Hidayah, 1939).

» al-Furag, 1:128.

3 Tamyiz, 201.
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Al-Qarafi complains that there are a number of views that have been
erroneously adopted by the followers of the Imams owing to their
failure to distinguish law from fact. He bids his reader to take care-
ful notice of this problem; “for it is a pitfall into which many a juris-
consult has fallen.””® As an example of such instances of improper
taqlid, he cites a controversy surrounding the legal status of agricul-
tural lands and public works left standing when Egypt was conquered
by the Muslims.

According to Malik, agricultural lands and public works of lands
conquered by force (‘anwatan) are charitable trusts established for the
benefit of the generality of Muslims. As such, no private property
rights may be obtained over them, nor may they be sold, rented, or
made the object of claims of preemption (shuf‘ah).?’” It was also Malik’s
view that Egypt had been conquered by force.”® Now, based on these
opinions, some Maliki jurists and judges in al-Qarafi’s time ruled that
it was forbidden to sell, rent, or claim preemption rights over the
agricultural lands and public utilities in Egypt. Al-Qarafi took
exception with this position and argued that it was inadmissible on
the following grounds:

Their taqlid of him (Malik) in that the ruling on selling, renting, and
claiming rights of preemption over such lands is “forbidden” (tahrim)
is a proper taqlid, for such is a taglid concerning a legal category (hukm).*

And their taqlid of him in that a territory which has been conquered
by force receives this ruling is a proper taqlid; for such is a taglid
concerning a legal cause’s status as a legal cause (sababiyat sabab).

But their taglid of him in that forced despoilment and conquest actually
occurred in Egypt, or Mecca for that matter, is an improper faqlid; for
this is a taqlid concerning the occurrence of a legal cause. (As such),
no rulings are to be based on this 7aqlid, neither in general nor with
regard to any specific case.”

Malik’s statement, “Egypt was conquered by force,” is not a state-
ment of law. It is, rather, a ‘para-legal’ statement, dictum, as it were,

2% Tamyiz, 206.

2 Tamyiz, 207.

B Tamyiz, 207.

¥ Tamyiz, 211.

% In other words, assuming the fact of forced despoilment, selling, renting, and pre-
emption receive the ruling “forbidden,” as opposed, e.g., to “neutral,” or “disapproved.”

3t Tamyiz, 208.
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a learned opinion which is not legal in the strict sense even though
it may have legal implications. As dictum, it is not a constituent of
“madhhab” and not, therefore, probative nor protected as orthodox
law. It is thus not permissible to follow Malik by way of taqglid in
this regard. And purportedly legal extrapolations made on the basis
thereof are invalid as statements of law. It is interesting that in some
of his writings the modern reformer, Muhammad ‘Abduh, is found
condemning a practice that fits precisely al-Qarafi’s description of
improper taqlid. At one point, for example, ‘Abduh cites the lamen-
table case of a student who petitioned to be admitted to al-Azhar
mosque-college as a beneficiary of a particular charitable trust. The
question arose as to whether the student’s home-country was included
among those covered by the wagf. The Shaykh of the quarter (riwaq)
in question was informed that according to the books of geography
the student’s country was covered. But to this the Shaykh replied, “I
do not accept the contents of these books; nay, the only acceptable
thing to me is the statement of a jurisconsult (among those who have
died) to the effect that this country is included in this geographical
designation and that the donor of this wagqf designated the people of
this area as its beneficiaries!’?

A. Tagqlid and Independent Reasoning

Related to the problem of improper taqlid is the issue of the rela-
tionship between raqlid and the use of reason. In his discussion of
taqlid, Professor Schacht had equated the institution with the complete
absence of independent reasoning, describing it further as the “un-
questioning acceptance of the doctrines of the established schools and
authorities.>® “Doctrine” was apparently Schacht’s translation for
madhhab. This rendering, however, at least on al-Qarafi’s scheme,
would appear to be overinclusive. For, according to the latter, there
are potentially many ‘doctrines’ espoused by the Imams and ancient
authorities that are not to be included as part of the latters’ madhhabs
and not, therefore, to be made the object of taglid. Similarly, the
views of the eponyms and ancient authorities are not, according to
al-Qarafi, to be followed uncritically, but, rather, great care is to be
taken to exclude extra-legal “doctrines” from the sanctum of law.

2 See al-Islam din al-‘ilm wa al-madaniyah (Cairo: Sina li al-Nashr, 1986), 145,
3 Intro, 71. Emphasis mine.
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Finally, since “madhhab” does not encompass para-legal matters of
fact, independent reasoning, at least in the sense of personal or scientific
observation, is not obliterated but assumes its proper place alongside
taqlid, in many cases as a necessary part of the process.* A few
examples in this regard will help demonstrate my point.

In Bulghat al-salik, a 12th/18th century Maliki manual still used
at al-Azhar mosque-college today, it is stated that the corpses of dead
insects that do not have “flowing souls” (nafsun jariyah), i.e., blood
does not flow from them when they are crushed, are not ritually impure
(najis), as dead animals (maytah). Among the list of insects given are
fleas.* Now, on al-Qarafi’s doctrine, to accept that dead animals from
which blood does not flow are ritually pure would be a proper exercise
of taqlid. However, that fleas fall under this category would be deter-
mined by observation and or scientific inquiry, both of which a follower
of Malik may have greater knowledge than he. Thus, in determining
the status of a substance into which has fallen a dead flea, a muqallid
would rely both upon taglid and independent observation. By way of
taqlid, he would deem dead insects that do not have “running souls”
ritually pure. By way of independent observation, however, he would
determine whether or not fleas fit this description.

Also in Bulghat al-salik, under the provisions of khiyar al-naqisah
(option in the event of product defect), the maximum warranty on real
estate is given as thirty-six days.’ If during this period the property
shows a defect, the buyer has the right to revoke the sale. This thirty-
six day allowance was apparently the result, however, of Malik’s
deliberation over how long, in order to be fair to both buyer and seller,
a buyer should be given to inspect a property. This is suggested by
the fact that, according to the Malikis, in contradistinction to the Shafi‘is

3 1 should add here that, on my reading of him, al-Qarafi also appears to provide a
rejoinder to Professor Hallag, who seemed to argue against the emergence of a régime
of taqlid. First, in response to the claim that a number of later jurists openly contradicted
the views of their eponyms, (Gate, 15) al-Qarafi shows that a mugallid may differ with
his Imam, e.g., on a view that is para-legal or non-legal, and still remain a mugqallid.
Second, in response to the claim that giyas (which Hallaq sees as “the backbone of ijtihad”
was practiced throughout the medieval period, al-Qarafi shows that one may practice
giyas, e.g., on the basis of his Imam’s madhhab—in which case it becomes takhrij—and
still remain a mugallid. My fundamental difference with Professor Hallaq is that while
he appears to consider any use of the tools of usul al-figh to be an exercise in ijtihad,
I do not consider this ijtihad in the proper sense unless these tools are applied to scripture
directly and the resulting conclusions are openly proclaimed as having resulted from such
direct application.

3 al-Sawi, Bulghat, 1:17. For the list including fleas, see ibid, 1:19.

% Ibid., 2:47.
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and Hanafis who grant only three days on all products, the warranty
period differs depending on the nature of the product: ten days, for
example, are allowed for slaves, five for clothing, and so on.’” Now,
that an act of sale grants a buyer a warranty option is a question of
law, resolved on the basis of scripture. But that the warranty period
should be five, ten, or thirty-six days is a para-legal question resolved
more on the basis of individual discretion than anything else. In a
sale of a modern office building, for example, where the structure is
complex and the expenditures massive, taqlid would bind a mugal-
lid to acknowledge a warranty period under the provisions of khiyar
al-naqgisah. The actual duration of this period, however, would be
determined on the basis of his individual discretion, which would
allow him to grant what he believed to be a fair and sufficient amount
of time.

To be sure, this subtle distinction between law and para-law has
significant and potentially far-reaching implications for faqlid and legal
interpretation, at least in terms of determining how the rules on the
books are actually applied. At the same time, however, the meaning
and importance of the allowance of independent reasoning should not
be stretched beyond its actual constitution. Afterall, it is, strictly
speaking, limited to questions of fact. As such, it cannot be properly
considered an exercise in ijtihad, or scriptural interpretation, since it
is connected not with determining the meaning of scripture but with
the assessment of the facts to which scriptural interpretations are to
be applied. At the same time, however, by removing quasi- and para-
legal issues from the sanctum of law, al-Qarafi’s theory does have
the effect of freeing the doctrine of the madhhab from the space-time
restrictions of past generations. As such, in terms of its impact on
the actual shape of the law as it is transmitted and imposed on the
community, the admission of independent reasoning, even in this lim-
ited capacity, has both real and potentially far-reaching effects. This
point emerges perhaps most clearly in al-Qarafi’s discussion of the
problem of custom and taqlid.

B. Custom

A major problem with mugallids’ reliance upon independent reasoning
revolves around those opinions handed down from the mujtahid-Imams

3 Ibid., 2:50. See also ibid., 2:47 for the position of the Shafi‘is and Hanafis.
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in which the latter relied on custom. Custom, it seems, by its very
nature, blurs the distinction between legal and para-legal and height-
ens the likelihood of falling into improper practices of faqlid. Here
it should noted, incidentally, that al-Qarafi appears to be concerned
not so much with the actions of judges and government officials but
with the tendency on the part of muftis, including those of his own
madhhab, to surrender legal authority to views that are actually not
legal. This is brought out clearly in a lively exchange in Qu. no. 39
of Tamyiz, which opens with the following question.

What is the correct view concerning those rulings found in the madhhab
of al-Shafi‘i, Malik and the rest, which have been deduced on the basis
of habits and customs prevailing at the time these scholars reached these
conclusions? When these customs change and the practice comes to
indicate the opposite of what it used to, are the fatwas recorded in the
manuals of the jurisconsults rendered thereby defunct, it becoming
incumbent to issue farwas based on the new custom? Or is it to be said,
“We are mugqallids. It is thus not our place to innovate new rulings,
as we lack the qualifications to perform ijtihad. We issue, therefore,
fatwas according to what we find in the books handed down on the
authority of the mujtahids.”?®

Al-Qarafi’s response is emphatic: A ruling remains valid only as long
as the custom upon which it was based remains intact and retains the
same implications it had at the time the ruling was originally reached.

Holding to rulings that have been deduced on the basis of custom, even
after this custom has changed, is a violation of consensus and an open
display of ignorance of the religion.®

Al-Qarafi cites several areas of law in which this principle should be
observed with particular care: sale, testate wills, oaths, profit sharing,
presumption of innocence in civil disputes, divorce. He cites a number
of instances where non-observance of this principle had led jurists to
giving wrong and outdated fatwas which had lost their validity owing
to changes in custom. Perhaps the most striking example of this appears
on the question of divorce.

In the famous Maliki opus, al-Mudawwanah, which was compiled
in the 3rd/9th century, it is stated that if a man says to his wife, “You
are forbidden to me” (anti ‘alayya haram), or “You are devoid (of

¥ Tamyiz, 231.
¥ Tamyiz, 231.
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obligation)” (anti khaliyah), or “You are exempt” (anti bariyah), or
“I have given you to your family” (wahabtuki li ahliki), he actioned
a triple, irrevocable, divorce, which could not be reversed by any
subsequent claim that the initiation of such a divorce was not the
intention behind these words. On the basis of this entry, Maliki jurists
in al-Qarafi’s time held that whenever a man uttered such phrases,
he set in motion the same legal effects. Al-Qarafi protested that in
7th/13th century Egypt these statements no longer meant what they
used to and that people now used them without the slightest wish or
idea that they had any legal implications. It was thus wrong, accord-
ing to al-Qarafi, to impute legal force to these words. For, as he
pointed out to his colleagues,

You know that you do not find anyone using these phrases today for
this purpose. On the contrary, whole lifetimes pass and no one hears
anyone say to his wife when he wants to divorce her, “anti khaliyah,”
or “wahabtuki li ahliki”. No one hears anyone use these phrases today,
neither to sever the marital bond, nor to designate the desired number
of divorces.*

For al-Qarafi, the distinction was, again, between legal and para-legal.
That God has granted husbands the right to initiate divorce is a legal
question. It is thus permissible to follow Malik or any other eponym
on this point. But God has not prescribed any particular formula for
actioning this right; nor is the legal effect of the words used for this
purpose intrinsic to them from the standpoint of language. This evolves,
rather, out of the customary practice of the people, from pre-Islamic
times down to the present. And this is clearly determined on the basis
of independent observation. This is clearly spelled out by al-Qarafi
in al-Furag:

A man’s statement to his wife, “You are divorced,” does not effect
divorce, according to the original meaning of these words (bi al-wad"
al-awwal). Rather, the original meaning of this expression is that he
informed (akhbara) her that he had divorced her thrice. Ordinarily
speaking, these words would not legally bind him in any way. On the
contrary, the effect of such a statement would be similar to what occurs
were she to ask him about her status after a divorce had occurred and
he were to respond, “You are thrice divorced,” informing her that divorce
had taken place. This is the original effect of these words. And they

0 Tamyiz, 238.
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have only come to acquire the ability to bring divorce into actual exist-
ence by the fact that custom has converted them from a mere assertion
(khabar) into an origination (insha’) (wa innama sarat tufidu ‘t-talagqa
bi sababi ‘n-naqli “l-‘urfiyi ‘ani ‘l-ikhbari ila ‘l-insha’). This is how all
such (legally binding) formulae work.*!

The upshot of all of this is that in determining if a particular statement
is a pronouncement of divorce, a mugallid must look not to the state-
ments of the eponyms but to the contemporary practice of the people,
to see which conventions have become predominant or customary
among the latter as formulae for divorce. In making such a determi-
nation, however, a jurist must be careful not to confuse what is pre-
dominate in the minds of the fugaha’ with what is predominate among
the common people. For a statement may acquire univocal meaning
to the mind of a jurist for any number of reasons, including his exposure
to legal literature and his specialized training and regular disputation
in the law.*? This however, according to al-Qarafi, is neither a proper
nor sufficient basis for such judgments.

It is not enough that a mufti believes that a particular expression has
become customary; for his belief of what has become customary may
stem from his training in the madhhab and his persistent study and
disputation in the law. Rather, for an expression to become customary
is for the common people of a particular locale to understand one thing
only whenever they hear it, not from one of the fugaha’, but from one
of their own and according to their use of the expression for this particular
purpose. It is this “becoming customary” (al-ishtihar) that is sufficient
to transform the literal meaning of an expression into a legal meaning
based on custom.*

Again, al-Qarafi’s discussion on custom is designed to highlight the
distinction between law proper and para-law. This is for the purpose
of preempting the habit of muftis, judges and government officials
who claim, in the name of their respective madhhabs, legal authority
for views that are genetically not the offspring of scripture. As custom
is particularly relevant to issues that affect the everyday lives of
commoners, one can only conclude that the threat of legal tyranny

4 al-Furaq, 1:23.

42 Tamyiz, 243.

43 Tamyiz, 234. See also, S. Jackson, “The Second Education of the Mufti: Notes on
Shihab al-Din al-Qarafi’s Tips to the Jurisconsult,” Muslim World vol. 82 no. 3-4 (Jul-
Oct. 1992): 205-11.
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is in al-Qarafi’s view not limited to the excesses of judges and
government officials. Muftis too, including his fellow Malikis, often
commit this indiscretion when they attempt to ‘legalize’ their personal
experiences, individual prejudices and unchallenged assumptions, or
when they attempt to carry their legal authority into areas where it
was not intended to go.

C. Supplementary Dicta: Tasarruf; Fatwa

Having established the parallel operation of taglid and independent
reasoning, the question arises as to the status of the extra-legal or non-
madhhab portion of views thus deduced. If, as it has been claimed,
the duration of the warranty period in a sale involving khiyar al-
nagqisah, for example, cannot be established on the basis of taqlid but
only on the basis of independent reasoning, what can be the status
of a jurist’s conclusion so deduced? Can it, for example, not resting
upon madhhab proper, claim the status of bona fide law? If not, what
can be its ultimate value and function? It is here that al-Qarafi’s
discussion of two forms of supplementary dicta, namely, the discre-
tionary opinion or action (tasarruf) and obiter dictum (fatwa) comes
to the fore. In short, a zasarruf or discretionary opinion (or action,
if it issues from a judge or government official)* is binding, in the
sense that it carries the capacity to confer legal rights or impose legal
obligations. But it is not unassailable in that it is not protected and
may be legally challenged or adjusted. The fatwa, meanwhile,—and
this is a novel use of the term, to my knowledge unique to al-Qarafi,
which I shall discuss further in chapters five and six below—is, in
and of itself, neither binding nor unassailable. At bottom, these two
instruments appear to be quite similar, so much so that al-Qarafi will
occasionally identify a single view now as a fatwa, now as a tasarruf.®
This occurs almost exclusively, however, in the context of discussing
the extra-legal views of judges and government officials, as opposed
to those of muftis. The overall aim in doing so appears to be to
establish, on the one hand, the privilege of allowing certain non-legal
(not to be confused with illegal) views to stand, in order to be able
to resolve legal disputes, while reserving the right to dismiss, on the

4 See chapter six, below, 194-95, for my vindication of *“government official,” and
“government,” as translations for hukkam/s. hakim.
4 See, e.g., Tamyiz, 182.
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other hand, other views—mainly but not exclusively those of judges
and other government officials (including the Caliph)—as mere dicta.
In this way, while recognizing the propriety of judicial and other
forms of discretion as a necessary means to filling the inevitable gaps
in the law, al-Qarafi provides a fail-safe mechanism for checking this
activity whenever its execution is deemed to be misguided or to have
gone too far.

There is, according to al-Qarafi, only one legal instrument in Islam
that is both binding and unassailable: this is the hukm.* As a strictly
legal instrument, this hukm must recline upon one of the two tiers
of orthodox law, i.e., the madhhab of the Community (mujma‘ alyah)
or the madhhab of one of the mujtahid-Imams (mukhtalaf fih).*’ As
both these tiers are restricted, strictly speaking, to questions of law,
not only non-legal but also para-legal questions remain essentially
beyond their scope. As such, non- and para-legal questions cannot be
resolved on the basis of madhhab, and conclusions reached in their
regard cannot be accorded the status of a binding, unassailable hukm.
Now, the term “non-legal” has already been explained above. By
“para-legal” I refer here primarily to legally relevant questions of fact.
This includes not simply questions concerning the existence of what
I referred to earlier as legally relevant facts (e.g., was Egypt con-
quered by force?; what is a fair warranty period?) but also questions
concerning the extent to which a legal fact, i.e., a legal cause (sabab)
may be said to exist. As indicated earlier, the actual existence of legal
causes is established by way of valid courtroom evidence (hijaj/s.
hujjah). And since judges are credited with jurisdiction of fact, their
rulings based on this evidence are rendered binding and unassailable.*
But legal causes are often of an amorphous or desultory nature. As
such, judges frequently confront the problem of having to establish
not merely the existence of a legal cause but rather the extent to which
it gives rise to its corresponding legal rule. Since, however, in addressing
such issues judges (or government officials) cannot rely on madhhab
nor courtroom evidence proper, al-Qarafi wants to guard against the
assumption that their conclusions on such matters constitute unassail-
able rulings. These constitute, according to him, only discretionary
actions, which may be both legally challenged and overturned. By

% See below, 193-210 for a more detailed discussion of the hukm.
47 This is discussed in further detail in chapter five below.
48 See chapter five below.
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clarifying this subtle but important distinction al-Qarafi introduces yet
another mechanism for checking the tendency—inevitably heightened
by the attribution of corporate status to the madhhabs—on the part
of judges, muftis and other government officials to pass off as bona
fide, unassailable law views that are essentially non-legal.

This is the point behind a lengthy discussion in Tamyiz, which is
precipitated by the following question:

The status of some of the discretionary actions (tasarrufat/s. tasarruf)
of government officials has become a point of confusion among many
jurists: i.e., Do these actions constitute binding rulings (ahkam/s. hukm)
or not? What, indeed, are the discretionary actions, which do not constitute
binding rulings and which it is legitimate for some other official to
rescind, if he deems this proper, or (for any non-official) to oppose?
For, a valid ruling (hukm) cannot be overturned, whereas anything that
is not a valid ruling can be overturned or opposed. So, what is it that
distinguishes the legal ruling (hukm) from non-rulings so that it can be
known that an action or pronouncement is not a binding ruling and may
be, as such, looked into (for possible rescension or modification)?*

Al-Qarafi indicates that discretionary actions are of many types. He
gives a list of some twenty actions and intimates that this list is not
exhaustive. Space prevents of course a discussion of all of these. I
shall attempt, however, an examination of enough of them to provide
ample insight into the point that al-Qarafi is trying to make.

In the very first example, al-Qarafi lists, “contracts, such as buying
and selling the property of orphaned girls, absentees and the mentally
incapacitated, contracting marriages for those orphans who reach
maturity or those women who lack legal competence (mahjir ‘alay-
hinna) or who do not have a male guardian to represent them. . . .”
None of these actions, al-Qarafi notes, constitute unassailable rulings.
Rather, any other (authorized) official may review them, and if he
finds that the orphan’s property was sold for an unfair price, or that
the woman was married to someone to whom she was not suited, he
may overturn these actions and make the needed adjustments. Inter-
estingly, however, even these latter would not constitute unassailable
rulings; for they too could be subsequently challenged or overturned.
At the same time, al-Qarafi is careful to note that there is a sense

® Tamyiz, 177.
30 Tamyiz, 177-78.
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in which discretionary actions may have the effect of a binding ruling.
For example, if a judge concludes that an orphan’s property was sold
for an unfair price and he decides to re-sell this property for a better
price, this subsequent action would have the effect of overturning the
first sale. It would operate, in other words, as a hukm declaring the
original sale invalid.>' But, again, this would not render the second
sale itself unassailable, as it too could be subsequently challenged and
adjusted.

In his second example, al-Qarafi lists, “establishing the presence
of certain attributes, e.g., establishing the probity or lack thereof (of
a witness) before a judge, or (establishing a person’s) qualifications
to be a prayer-leader or to assume custody of a child or to make a
will, etc.”” None of these actions constitute unassailable rulings.
Another judge may reject the testimony of a witness deemed worthy
by a previous judge, as he may accept the testimony of a witness
previously deemed corrupt. This applies as well to cases involving
child-custody, the right to make a will, etc.

Under the third category, al-Qarafi lists, “establishing grounds for
legal entitlements (asbab al-mutalabat), e.g., the value of destroyed
property . . . or the amount of support payment due a spouse or family
member. . . .” None of the conclusions of a judge or government official
concerning such matters would constitute an unassailable ruling. Such
actions, on the contrary, could be reviewed and, if deemed necessary,
adjusted or overturned.>

In these examples, as in the majority that follow them, al-Qarafi
appears to be making the point that whether a person is upright or
not, or qualified as a child-custodian or not, or whether a suitor is
suited to a particular woman or not, or whether a piece of property
is worth this amount or that are not, properly speaking, questions of
law. They are, rather, para-legal questions, legally relevant, to be sure,
in that their resolution is a sine qua non to resolving cases involving
them. But they themselves are not, properly speaking, legal in the
strict sense. As such, in addressing such questions, judges (and other
officials) can recline neither upon scripture nor the views upheld in
their respective madhhabs. They rely, rather, only upon their own
discretion, personal observation or inductive inferences from known

5! Tamyiz, 178.
2 Tamyiz, 178.
33 Tamyiz, 179.
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or commonly accepted facts. In this capacity, not only are their
conclusions subject to error, in the final analysis they can only be
founded on a very broad construction of the authority vested in them
as judges. I say very broad because judicial authority, as previously
mentioned, is supposed to be limited to the establishment of strictly
legal facts. On the other hand, the connection between the para-legal
and legal aspects of legal disputes is often so inextricable that judges
and other officials will end up presenting their conclusions on essen-
tially non-legal questions as unassailable statements of law. This is
precisely the liability that al-Qarafi wants to avoid, as it effectively
extends “madhhab” beyond its proper boundaries and confers upon
judges, government officials and even muftis an authority that is not
properly theirs. In effect, his doctrine amounts to an attempt to reduce
the effectiveness of the corporate madhhab as an instrument of legal
tyranny, by denying the possibility of placing its legal authority behind
essentially non-legal views. Again, however, it should be noted that
al-Qarafi’s strictures divest para-legal views not of all authority but
simply of final authority. And here one should be careful not to force
his thesis to logical conclusions he never contemplated. Logically speak-
ing, one could argue that if the para-legal aspects of judicial rulings
remain open to contestation, then this aspect of all legal disputes must
remain so, thus emaciating the overall effectiveness of the legal process.
But this is not at all what al-Qarafi has in mind. In fact, as I have
tried to emphasize, discretionary actions retain, according to him, a
certain binding aspect sufficient to settle disputes. A man, for ex-
ample, whom a judge sees fit to marry to an orphan girl could not
be charged with fornication or denied inheritance rights. Even though
this action would be based on the judge’s para-legal assessment of
the man’s suitability as a spouse, this marriage would remain, ceteris
paribus, a valid and binding marriage. What al-Qarafi wants to avoid
is the imputation of final authority to such actions, such that they
become permanently unassailable and subject to absolutely no sub-
sequent challenges. This marriage, for example, though legally valid,
could still be challenged and, if deemed proper, legally overturned.
Whether and when this happens will depend of course on any number
of social and other factors operating in society at any given time. A
community may settle upon and institutionalize certain para-legal
solutions because they happen to suit certain psychological, economic
or other needs and aspirations. What al-Qarafi wants to ensure, however,
is that when these psychological and other needs change, the community
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will not be left laboring under discretionary measures as if they
constituted immutable law. This is why—and this is the context in
which one should understand why—discretionary actions are for him
potentially ‘binding’ but not unassailable.

Further on in his discussion of discretionary actions al-Qarafi takes
up an interesting group of discretionary actions in which the under-
lying legal cause is not fixed but of a desultory or amorphous con-
stitution, e.g., cases involving offenses for which there are non-pre-
scribed or discretionary punishments, the so-called ta‘azir/s. ta‘zir.
The problem presented by these cases is that, whereas it is agreed
that certain offenses constitute legal causes (asbab/s. sabab) warrant-
ing non-prescribed punishments, there is often disagreement as to the
magnitude of punishment warranted. This is based of course on
disagreements over the extent or actual magnitude of the offense itself.
The question, however, of the extent of a legal cause’s existence is
not, according to al-Qarafi, a legal question; it is only disagreement
over the status of an act as a legal cause that constitutes a mukhtalaf
fin. Thus, he insists, when a judge sets a non-prescribed punishment,
this constitutes not a legal ruling (hukm) but rather “an earnest attempt
to determine the extent of a legal cause’s existence (ijtihad fi sabab)”.>
As such, his conclusions may be legally adjusted to fit the crime or
even overturned altogether. In other words, al-Qarafi wants to preempt
the habit of mistaking all disputes among the fugaha’ as strictly legal
disputes. This is what he means when he says, regarding certain
disputed issues, “this is not a disputed (legal) question (laysa mukh-
talafan fin).”* In other words, because the views expressed by the
madhhabs on disputed legal questions are protected as orthodox law,
al-Qarafi wants to prevent that status from being extended to disputed
para-legal and non-legal views. Thus he points out that judicial pro-
nouncements on para-legal questions constitute not binding decisions
but only discretionary actions. This is different, he notes, from a caliph’s
decision, e.g., concerning the fate of prisoners of war, or a judge’s
decision concerning the fate of one who has abandoned prayer; for
these are actually disputed questions of law, and the decision handed
down in these cases represents the view of one of the madhhabs. As
such, they are protected as orthodox law. As for matters such as setting
discretionary punishments and determining if certain criminals should

3 Tamyiz, 188.
3 Tamyiz, 190.
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be executed for certain offenses not directly addressed by scripture,
these in no way constitute disputed questions of law. On the contrary,
if, before the sentence has been carried out, another judge or official
determines the punishment to have been improperly set, he may legally
overturn this action and adjust the punishment to fit the crime.’

Again, al-Qarafi’s theory recognizes both the need for and the
propriety of discretionary powers on the part of judges and other
government officials. He entertains a certain anxiety, however, over
the fact that such powers bear an obvious potential for being extended
beyond their proper bounds. As such, it is necessary, in his view, to
devise a means of preventing any unwanted confluence between
discretionary and legal authority, such that the former is not passed
off, intentionally or otherwise, as the latter. In this regard, al-Qarafi
would appear to constitute something of an exception the general
pattern observed by Professor Majid Khadduri, according to whom
the experience of medieval Islam demonstrates the fact that man in
earlier societies was more habitually inclined to trust the judge than
to trust the judicial system as a whole and that, by contrast, “man
in the modern age seems to be more inclined to trust ‘government
by law’ rather than ‘government by men’ on the grounds that the
highly developed legal and judicial systems provide a more objective
standard of justice than the quality of justness in the man (or men)
who preside over its processes.”™’

To summarize: Law, or madhhab, according to al-Qarafi, consists of
five components: legal categories (ahkam), legal causes (asbab) legal
prerequisites (shuriat) legal impediments (mawani‘) and the various
forms of courtroom evidence (hijaj). Taqlid, the institution that holds
the madhhab together, is valid only as regards a thing’s szatus as a
constituent of law; it is not permitted where the question is one
concerning the occurrence of this thing. Between the rules on the
books and the outside world in which these rules are applied lies a
certain dissonance, which itself must be overcome in order to know
if and to what extent a rule applies. Since, however, jurisconsults
enjoy only jurisdiction of law, pronouncements by mujtahids on such
para-legal questions are in and of themselves not authoritative; nor

% See Tamyiz, 188-91.
57 M. Khadduri, The Islamic Conception of Justice (Baltimore and London: The Johns
Hopkins University Press, 1984), 145, nt. 30 (emphasis added).
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is it proper, therefore, for a mugallid to follow his Imam in this regard;
nor is it proper for the laity to attribute legal authority to such views
when issued by muftis. A layman may accept as law a jurist’s state-
ment, “Hardship is a valid excuse to break one’s fast,” or “Small
amounts of ritually impure substance pollute entire bodies of water”;
but he should not accept a jurist’s statement, qua jurist, “You have
a hardship,” or “This body of water is impure.” This is not to deny
that both mujtahids and mugqallids speak to para-legal issues in their
attempt to determine if a rule applies. What is important, however,
is that neither speaks in this regard authoritatively. Rather, where the
dissonance between law and fact affects a matter of religious obser-
vance (‘ibadat), its resolution is left to personal observation and
individual conscience. Where the matter is one of a conflict of rights
between individuals (mu‘amalat), judges are called upon to determine
the facts on the basis of valid courtroom evidence.’® Even here, however,
there are limits to the scope of judges’ legal authority, and the dis-
cretionary powers upon which they must often rely are not a sufficient
basis to confer the status of unassailable law upon the non- and para-
legal conclusions they reach.

By imposing this very disciplined and narrow definition upon the
madhhab, al-Qarafi hopes to avoid the problem of the madhhab, as
a corporate entity, being taken as an instrument of tyranny, whereby
any and all pronouncements of muftis, judges and government offi-
cials made in the name of a madhhab are rendered, in essence, protected
speech. The danger presented by the madhhab in this capacity is very
similar to a problem brought about more recently by the hegemonic
rise of the broad and imprecise neologism, “islami,” and its English
equivalent, “Islamic,” both of which impute religious provenance and
authority to ideas and institutions of little to no relationship to the
sources of Islam. On the one hand, Western scholars often use “Is-
lamic” in ways that set up false or misleading similarities and dichoto-
mies between the activities of Muslims and other peoples.”® “Islami,”
on the other hand, is often used by modern Muslims to the same end,

3% See, overall, chapter six below.

% J.L. Abu-Lughod has discussed an aspect of this problem in her treatment of “the
Islamic city”. See her “The Islamic City—Historic Myth, Islamic Essence, and Contem-
porary Relevance,” International Journal of Middle East Studies 19 (1987):155-76. Earlier,
Marshall Hodgson had recognized aspects of this problem, noting that some of what had
been referred to by scholars as “Islamic” had unquestionably violated the teachings of
Islam. As a provisional solution, he offered the use of three distinct terms, “Islamic,”
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with the additional function of serving as a powerful and virtually
unassailable authenticator of the cultural and other predilections of
various Muslim communities.® For his part, al-Qarafi’s writings reflect
a clear concern over the problem of false and or over-legalization of
temporal ideas, which, according to him, was the inevitable result of
placing poorly defined constructs and categories at the disposal of the
fugaha@’, which in turn promoted the habit of claiming legal authority
for virtually every insight and predilection they came to possess.

In the final analysis, al-Qarafi’s efforts must be seen, again, as part
of his very deep but carefully thought-out commitment to the rule of
law. If the madhhab, however, was to be looked to as the protector
and guarantor of the rule of law, it too would have to be reduced
to strictly legal boundaries. This would prove especially critical in
the context of a legal order that included a power differential among
the competing schools of law. It was, afterall, power and its dreaded
confluence with authority that prompted al-Qarafi’s constitutional
campaign to begin with. The next two chapters will address, thus, the
two main repositories of power that concerned al-Qarafi most: the
judiciary and the executive.

“Islamdom” and “Islamicate”. This troika was to distinguish between (1) the genetic products
of scripture; (2) products of Muslim ingenuity; and (3) products, including hybrids, of
the lands predominated by the Islamic religion. See his Venture of Islam, 3 vols. (Chicago
and London: The University of Chicago Press, 1974), 1:56-60.

® For example, the Egyptian modernist, Fahmi Huwaydi, once recalled the remark of
a fellow Egyptian supporter of the Iranian revolution to the effect that since the mullahs
were taking over, everything would be Islamic, including the traffic! It is perhaps no
accident, on the other hand, that medieval Muslim writers hardly ever used the word,
“islami™. The few examples of its use that I have come across were all in titles to books,
apparently for the purpose of maintaining a rhyme or meter.



CHAPTER FIVE

THE JUDICIARY AND CONFLICT OF LAWS:
AGAINST THE TYRANNY OF IBN BINT AL-A‘AZZ

[IIf independence means only that judges decide
cases as they like without pressure from other offi-
cials, it is not obvious that an independent judiciary
is in the public interest; the people may be exchang-
ing one set of tryrants for another.

-Judge Richard A. Posner'

1. General Introductory

Integral to the preservation of the rule of law is the efficient operation
of a legal system’s judiciary. In the case of classical Islam, however,
it has been suggested, perhaps most affirmatively by the late Professor
N.J. Coulson, that the realization of this goal was severely impeded
by the judiciary’s lack of independence and the sovereign power’s
ability to dismiss at will any appointment to judgeship and or limit
the latter’s competence.? This preoccupation with the issue of inde-
pendence, while legitimate on its face, appears at times to peripheralize
if not eclipse other considerations which, from the perspective of
medieval Muslims, were perhaps equally if not more important. Al-
Qarafi, for example, who, like most medieval jurists, never served as
a member of the judiciary, appears far less concerned about the latter’s
independence than he is about its ability to accomodate multiple and
occasionally mutually exclusive interpretations of the law. For him,
the very concept of “the rule of law” connotes the ability to coun-
tenance a plurality of equally authoritative legal interpretations. Other-
wise, mere independence from state coercion could not be looked
upon as an effective guarantor against tyranny. For even where the
state gave free reign to the judiciary, this would do little to arrest the

! The Problems of Jurisprudence (Cambridge Mass.: Harvard University Press, 1990), 6.
2 See, for example, History, 121-23; 132. For an alternative to the view on the sovereign’s
desire to limit the judicial competence, see below, 195-96.
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tendency toward partisanship among the ‘ulama’, which could only
result in the displacement of some or another party’s views. This
perspective is easy to understand, given the power differential among
the madhhabs in 7th/13th century Cairo along with the monopoly of
the lone Shafii chief justice prior to Baybars’ reforms. While it might
be hoped that legal diversity could be accomodated through certain
voluntary acts of inter-madhhab tolerance offered on the tacit expec-
tation of mutual reciprocation (e.g., the remaining schools’ acquies-
cence in the face of such Shafii privileges as monopoly over the
supervision of religious endowments (awgqaf/s. waqf) and the trust-
eeship of orphans), the very best such an arrangement would produce
would be a conspicuously precarious modus vivendi. It could hardly
prove satisfactory for the politically weaker schools, at least not on
any permanent basis. Ultimately, the enterprise of managing legal
diversity would require a solution that was at once legally probative
and, at the same time, capable of confirming the propriety of mutual
recognition in the eyes of the legal communtiy as a whole.

It has been suggested that it was the exclusivist policies of the
Shafi‘i chief justice, Ibn bint al-A‘azz, that triggered al-Qarafi’s think-
ing on the problem of power and the rule of law to begin with.? In
the present chapter, I shall limit my discussion primarily to al-Qarafi’s
response to this particular problem, though the broader implications
for the history of Islamic law will also be observed. In short, al-
Qarafi’s solution resides in the argument that as long as the ruling
of a Maliki (or any other) judge is endorsed in the Maliki (or other
recognized) madhhab, there is no justification for attempting to sec-
ond-guess let alone overturn it. For what the Malikis endorse within
their school is, by consensus, orthodox. As such, to overturn a Maliki
judge’s ruling would constitute a violation of consensus and ortho-
doxy. This is not to deny a Shafii, or any other jurist, the right to
criticize Maliki views when they appear in the form of farwas; for
fatwas are by definition both non-binding and subject to challenge.
But the basic constitution of a judicial ruling (hukm) is that it is both
binding and unassailable. As such, to challenge a Maliki view when
it appears in the form of a judicial decision is to violate its basic
constitution as a hukm.

My treatment of al-Qarafi’s response to Ibn bint al-A‘azz and exclu-
sivism in the judiciary will also include an analysis of his perception

3 See above, 67.
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of the genesis of this problem. This will provide additional insight
into the broader context within which he formulated his thought. In
particular, it will be seen how his analysis of and reaction to this
problem reflects what appears to have been another major develop-
ment in the Islamic legal tradition, namely, the separation of the
jurisdictions of law and fact and their ultimate redistribution among
judges and jurisconsults. This occurs seemingly as a further manifes-
tation of the ultimate ascendency of faglid. In fact, it will be seen
that both the content and the intended impact of al-Qarafi’s proposals
could hardly have come into being, let alone found effective appli-
cation, except under a régime of taqlid.

In his attempt to provide a solution to the problem of exclusivism
in the judiciary, al-Qarafi will also be forced to confront an additional
liability engendered by his attribution of corporate status to the madh-
habs. Simply stated, if the madhhabs in general are to be treated as
corporate entities, this must extend as well to the madhhab in power.
But if this is so, the actions of a Shafi‘i chief justice who refuses to
implement rulings of other judges must also be protected, since in
doing so he acts in accordance with a view upheld in the Shafi
school.* In an attempt to circumvent this filiation of facts, al-Qarafi
will be seen theorizing and ‘scaffolding’ in a fashion perhaps char-
acteristic of post-formative jurisprudence as a whole. Specifically, he
will recycle the juristic principle, “giving precedence to the specific
over the general,” (taqdim al-khass ‘ala al-‘amm) along with the gen-
erally recognized distinction between the report (khabar) and the origi-
nation (insha’). To this will be added the proposition that actions
involving individuals who hold conflicting views be judged according
to the perspective of the initiating party. This legitimizes a Shafi‘i’s
interacting with a Maliki, even on issues concerning which he would
not interact with a fellow Shafi‘i, because he acknowledges the
permissibility of the act according to the madhhab of Malik (i.e., as
the madhhab of the initiating party). These issues will all be treated
toward the latter part of this chapter. In the interim, I would like to
return to al-Qarafi’s perception of the genesis of the problem of judicial
exclusivism for the light it sheds on the internal development of the
Islamic legal system and the manner by which this informed al-Qarafi’s
approach overall.

4 See above, 67.
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I1. The Fatwa versus the Hukm: “An Extremely
Subtle Distinction”

The exclusivism of chief justice Ibn bint al-A‘azz is said to have
resided in his refusal (tawaqquf) to implement rulings by deputy-
judges (nuwwab/s. na’ib) whenever these failed to meet his approval.’
In analyzing this problem, al-Qarafi intimates what appears to have
become a standard feature of the judicial process as a whole, namely,
the effective division of competences between judges and juriscon-
sults, the former being restricted to questions of fact, the latter re-
taining jurisdiction of law. This meant that in terms of the legal (as
opposed to the factual) content of their rulings, judges were bound
to the views upheld in their respective schools. When a judge chose
as his ruling a fatwa endorsed in his school, his act of choosing
transformed this view from a fatwa into an unassailable hukm. It was,
according to al-Qarafi, failure to recognize the difference between this
view’s former status as a fatwa and its new status as a hukm that
resulted in the illegal practice of challenging and possibly overturning
valid rulings, these rulings being now treated as if they were still
fatwas. The solution, then, from al-Qarafi’s perspective, lay in high-
lighting the fact that though in one manifestation x might constitute
a farwa and be treated as such, in another manifestation, i.e., as X
(capital intended) it constituted a hukm whereupon it could not be
treated as x, despite the fact that x and X were substantively identical.

The first insights into al-Qarafi’s perception of this problem begin
upon the realization that the rulings that had been rejected by the chief
justice were sound according to the school of the issuing judge; Ibn
bint al-A‘azz had simply refused to register (yusajjil) them because
they contradicted his Shafi‘i view. This is unequivocally confirmed
by the report of Ibn Kathir, himself a Shafi‘i, who in citing the reforms
of Baybars in 663/1265, writes the following:

In this year al-Zahir (Baybars) appointed in Egypt judges from the re-
maining schools of law, all of whom were authorized to appoint judges
in the various districts as the Shafi‘i judge had done. . .. This occurred
on Monday 22 Dha al-Hijjah at dar al-‘adl. And the reason behind this
action was the repeated instances of refusal (kathrat al-tawaqquf) on
the part of chief justice Ibn bint al-A‘azz to enforce rulings that went

5 See above, 65.
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against the view of the Shafii school while agreeing with the view of
one of the other schools.®

As might be expected, al-Qarafi points out that the chief justice’s
action was thoroughly illegal. For according to consensus (ijjma‘),
substantively valid rulings in cases involving disputed (mukhtalaf fih)
questions of law were incontrovertably immune to any and all chal-
lenges. According to al-Qarafi,

It is the consensus of all the Imams, without exception, that God’s ruling
in cases involving disputed questions of law is the ruling handed down
by the presiding judge. ... And it is incumbent upon the entire Com-
munity to submit to the ruling of this judge. And it is forbidden for
anyone to overturn it.

The real key, however, to understanding al-Qarafi’s perspective lies
in the realization that he traces the chief justice’s indiscretion not to
a failure or unwillingness on his part to recognize this basic rule but
rather to a failure to distinguish the legal opinion (fatwa) from the
judicial decision (hukm). Whereas, al-Qarafi argues, those who un-
derstand the difference between these two instruments know that judicial
decisions terminate disputes both among the litigants and the fugaha’,

because this distinction is extremely subtle, so subtle that I have found
no one who is able to pinpoint and explicate it with precision, some
have disagreed with the basic rule [against challenging decisions] and
they have not required that the decisions of judges in cases involving
disputed questions of law be enforced.?

Because of this misunderstanding, al-Qarafi would go on to observe,

one (or some) of the Shafi‘is has taken up the view cited in one (or
some) of their books on the authority of one (or some) of their partisans
to the effect that when the ruling of a judge is brought before one who
disagrees with it, the latter is neither to enforce it nor overturn it; he
is simply to leave the matter as it is (yatrukuhu ‘ala halih).

¢ al-Bidayah wa al-nihayah, 13:245. 1t should be recalled that al-Qarafi’s Tamyiz was
composed sometime around 660/1262, i.e., prior to these reforms by Baybars and, hence,
in the midst of the problem of Ibn bint al-A‘azz. For more on the Ibn bint al-A‘azz affair,
see S.A. Jackson, “Primacy,” 52-65.

7 Tamyiz, 28.

8 al-Furagq, 2:106.

% al-Furaq, 2:104. See also above, 65-67.
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This position, as indicated earlier, amounted to overturning the rulings
in question, since it meant that they would not be registered. It is by
exploring, however, the question of how and why the distinction
between the fatwa and the hukm comes to be so imperceptible that
one begins to appreciate al-Qarafi’s perception of the problem and
its genesis. It is also here that one comes to appreciate the depth and
subtlety of al-Qarafi’s analysis and response.

A. The Judicial Function under the Régime of Taqlid

I first entered my study of al-Qarafi under the influence of a number
of ideas gathered from primary and secondary sources on Islamic law.
Chief among these was the notion that Islamic law constituted a system
of “judge-made law,” “Cadi-justice,” as it had been called by some.'’
Emile Tyan, for example, in the most extensive work on judicature
to date had written,

... I’inexistence d’un organe de legislation, devait avoir sa repercussion
sur le statut juridique du kadi et contribuer dans une tres large mesure
a faire de lui, non pas simplement un organe d’application de la loi,
mais aussi un organe de creation du droit."

C’est un principe qui a toujours ete proclame, dans I’Islam sunnite, qui
la source premiere de toute loi se trouve dans le livre saint, le Coran,
et dans la Sunna du Prophete et ’accord de la communaute (IZma). Par
consequent, on ne reconnaitre a personne, pas meme au calife, un pouvoir
de legislation. Il devait resulter necessairement de la une extension
exorbitante du pouvoir d’interpretation, surtout aux premiers siecles,
camouflant un vaste et profond travail d’adaptation et creation, auquel
les magistrats charges d’attributions judiciaires devaient participer dans
une tres mesure.'?

10 “Cadi-justice” was a phrase popularized by the German sociologist, Max Weber, at
whose hands it came to be used as a catch-all for systems where judges actually interpret
the law, often abusively. See, for example, Edgar Bodenheimer, Jurisprudence: the
Philosophy of the Law (Cambridge, Mass.: Harvard University Press, 1962), 116-20, where
he discusses the diatribes of the Legal Realist, Jerome Frank, who described American
law as a system of Cadi-justice in disguise. See also, John Makdisi, “Formal Rationality
in Islamic Law and the Common Law,” Cleveland State Law Review, vol. 34, no. 1 (1985-
86): 97-112, esp. 105-6; Lawrence Rosen, The Anthropology of Justice (Cambridge:
Cambridge University Press, 1989), 58ff., esp. 59, where Weber’s kadijustiz is cited.

"' Tyan, Histoire, 1:107.

2 Ibid., 1:12-13.
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In addition to such analyses as these, there was the locus-classicus
of modern scholarship asserting an endemic “separation between theory
and practice”. As one leading scholar put it,

Inherent . . . in Islamic law—to use the term in the sense of the laws
which govern the lives of the Muslims—is a distinction between the
ideal doctrine and the actual practice, between the Shari‘ah law as
expounded by the classical jurists and the positive law administered by
the courts. ..."”

On these views, I proceeded on the assumption that Muslim judges
interpreted scripture, deduced the rules therefrom, and applied these,
thus deduced, to cases before them. Though perhaps guided by the
interpretations upheld in the schools of law, the content of a judge’s
ruling was ultimately his own product and might differ substantially
from the rules on the books, whence Professor Coulson’s “distinction
between the ideal doctrine and the actual practice”. This notion of
the judicial function was confirmed by what I found in medieval Muslim
manuals on judicature from the period prior to al-Qarafi. These manuals
all stipulated that one had to be a mujrahid, i.e., qualified to interpret
scripture directly, in order to serve as judge. To my mind, this meant
that judges were charged with the task of interpreting scripture,
unconstrained by the views upheld in the respective schools of law.
The stipulation that they be mujtahids was designed, as I understood
it, to ensure the quality and correctness of their interpretive results.
Taken as a whole, all of this gave the impression that the farwa and
the hukm were two tenuously related entities operating in two tenu-
ously related orbs.

On this understanding, however, I was not able to make sense of
al-Qarafi’s characterization of the problem. For if both judges and
muftis interpret the law, the distinction between a fatwa and a hukm
must be essentially that the interpretation of the judge is binding while
that of the mufti is not. On such an understanding, it would be
conceivable for a problem to result from a failure to acknowledge the
authority of certain judicial interpretations, but this would not at all
explain al-Qarafi’s attribution of Ibn bint al-A‘azz’s exclusivism to
a failure to distinguish the fatwa (the interpretation of the mufti) from

13 Coulson, History, 3. This doctrine of the separation between theory and practice is
cited also in Tyan, Histoire, 1:9, where he attributes it to Snouck Hurgronje (1857-1936).
It can also be found in Schacht, Intro., 2, and passim.
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the hukm (the interpretation of the judge), particularly where Zayd
is clearly distinguishable as judge and ‘Amr as mufti. By analogy to
the American system (where judges actually do interpret law), it would
make sense to attribute such a problem to a failure on the part of
some local authorities to recognize the authority of Supreme Court
rulings; but this would not blur the distinction between such rulings
and the legal opinions given by a lawyer or presented in a law journal;
nor would it justify describing the difference between the judicial
decision and the legal opinion as being “so subtle that I have found
no one able to pinpoint and explicate it with precision.”'

Meanwhile, further examination of works on judicature written clo-
ser to the period of al-Qarafi and after appeared to indicate that a
fundamental change had befallen the judicial function. The role of
the judge had come to reside in the simple act of determining the
existence of facts, which had been identified as legal causes, prereqg-
uisites and impediments and which activated or blocked the applica-
tion of specified legal rules (ahkam/s. hukm). This was done on the
basis of the judge’s interpretation of the courtroom evidence (huj-
jah) presented in each individual case. The identity of these legal
causes and rules, however, had been predetermined by the juris-
consults of the madhhabs. In other words, on questions of law, judges
did not interpret, they merely chose. At its origins, the interpretation
chosen by the judge was of course a fatwa. It was in the failure,
according to al-Qarafi, to recognize the effect of the judge’s act of
choosing on this theretofore farwa that led to the problem of chal-
lenging and overturning judicial rulings. In fact, he states explicitly
at one point that he composed Tamyiz entirely for the purpose of
clarifying the fact that a judge’s act of choosing a particular disputed
(mukhtalaf fih) view changes that view’s status from assailable to
unassailable:

This [the judge’s act of choosing] constitutes the difference between the
principle of controversial status (khilaf) before a judge’s decision and
the very same principle after a judge’s decision. And whoever wishes
to comprehend this difference should consult Kitab al-ihkam fi al-farq
bayna al-fatawa wa al-ahkam. For that work is devoted entirely to a
discussion of this difference alonme...."

“ al-Furaq, 2:106.
'S Ibid.
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The following information is presented as a backdrop against which
to interpret a hypothetical case I have constructed which I believe to
illustrate the nature and mechanics of the problem.

According to the Maliki school, a husband’s insolvency and result-
ing inability to support his wife is grounds for the wife to obtain an
annulment (faskh). The Malikis add, however, an impediment (mani‘)
to the wife’s right to exercise this option: If at the time she agrees
to marry she is aware that her husband is indigent and may not always
be able to support her and she, despite this knowledge, agrees to
marry him, she may not subsequently petition for an annulment on
grounds of his inability to support her.'s

According to the Shafi‘i school, the wife of a man who is unable
to support her enjoys an unconditional, straightforward right to an-
nulment. This is unaffected by whether or not she had knowledge of
his real or potential indigence at the time of marriage.

Even if she accepts his insolvency before or after their marriage, she
retains the right to annul the marriage on grounds of insolvency, because
the harmful effects of his inability to support her are of a recurrent
nature. . . ."7

According to the Hanafis, a husband’s insolvency in no way confers
upon his wife the right to an annulment. Rather, the Hanafis main-
tain, the wife may petition the court to make an assessment of how
much support payment she is due and then permit her to make loans
in this amount with the husband as the guarantor. In other words,
repayment of any loans becomes a legal obligation upon the husband,
not the wife.'®

There is disagreement in the Hanbali school. Ibn Qudamah indi-
cates that the narrations on the authority of Ahmad b. Hanbal support
the position of the Malikis. He himself, however, comes out in favor
of the position of al-Shafi‘i, endorsing the view that since the right

'6 See Tamyiz, 146-7; Ibn Qudamah, al-Mughni, 7:577.

'7 See Shams al-Din Muhammad ibn Ahmad al-Sharbini (d. 977/1570), al-Igna“ fi hall
alfaz abi shuja‘, 2 vols. (Cairo: Mustafa al-Babi al-Halabi, 1359/1940), 2:146-7. The Igna“
is a commentary on the famous Shafi‘i manual, Ghayat al-ikhtisar, of Ahmad b. al-Husayn
ibn Ahmad al-Isfahani, better known as Aba Shuja‘ (5§33/1138-593/1197). See al-Zirikli,
al-Alam, 1:116-7.

18 See ‘Abd al-Ghani b. Talib b. Hamadah b. Ibrahim al-Ghunaymi, al-Lubab fi sharh
al-kitab, 4 vols. ed. Muhammad Muhyi al-Din ‘Abd al-Hamid (Beirut: Dar al-Hadith,
1399/1979), 3:96. The Lubab is a commentary on the famous Hanafi manual, al-Kitab,
of Abi al-Husayn Ahmad b. Muhammad al-Qudiiri al-Baghdadi (362/973—428/1037). See
al-Zirikli, al-A‘lam, 1:212.
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to financial support recurs daily, it cannot—unlike dowry, which is
a onetime right—be permanently forfeited.'

Now, two men, a husband and a father-in-law, both tattered and
soiled, enter the Salihiyah madrasah in pursuit of a fatwa concerning
the case of the man’s wife (the father-in-law’s daughter), who is
threatening to seek an annulment. Upon their entry they find two
muftis seated, engaged in a discussion. They approach the two, the
husband states his case, and they await a response. Before responding,
the first mufti inquires about the man’s financial state: “Pardon me
for saying so, but you appear to be of that class of people whose peri-
odic inability to support their spouses is known and perhaps expected.
Have you of a sudden fallen upon bad times, or is this your normal
and apparent state?” “I am a poor tiller of farmland,” replies the man.
“Whenever there is land to till, we work and earn our living; when
there is not, God is our only provider.” “And your wife knew of this
at the time of your marriage, did she?” “Yes,” replies the man, “as
does everyone else.” “Then go in peace, and do not worry,” the mufti
advises him. “For under such circumstances, your wife has no right
to annulment on grounds of your temporary inability to support her.”

The husband happily departs, at which time the father-in-law ex-
claims in a frenzy, “But we are migrating north, and this man cannot
support my daughter! From where is she to survive?” “Exactly!” inter-
rupts the second mufti. “And for this reason the Lawgiver has leg-
islated the right to annulment under such circumstances, regardless
of the husband’s financial state at the time of marriage. Gather your
witnesses and have your daughter present her case at court. For the
law of God provides amply for such circumstances: This marriage is
to be annulled.”

The father-in-law departs. Upon his exit the Shafi‘i and Maliki muftis
plunge into a heated debate over the case of the two men and the
propriety of the fatwas they received. Finally, the Maliki mufti ex-
claims, “I am aware of the Shafi‘i position, as I am aware of the merits
of the arguments adduced in support of their view. But I am the judge
in this district, by appointment of the chief justice. And I subscribe
to the Maliki view on this question. If this woman brings her case
before me and her husband provides ample proof of her knowledge
of his indigence at the time they married, I shall flatly deny her petition
and uphold their marital bond.”

% al-Mughni, 7:577. Ibn Qudamah’s reasoning is an interesting display of giyds.
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Meanwhile, the wife’s family has convinced her that her future and
the future of her children is in jeopardy and that she must seek an
annulment. She presents her case at court, and, as promised, the Maliki
judge denies her petition. Her father, now shocked and dismayed,
frantically seeks out the Shafi‘i mufti and informs him of what has
happened. The latter is appalled at hearing this and immediately issues
a fatwa in which he states that the wife has an absolute, undeniable
right to annulment. He informs the man that the Maliki judge’s ruling
is inadmissible and that he shall speak to the chief justice personally
about having this ruling overturned.

Now, al-Qarafi’s point is that the action of the Shafii mufti at the
Salihiyah (before the case came to trial) was legitimate. For the first
statement by the Maliki mufti was a farwa. As such, its status was
not affected by the Shafiv’s espousal of his own view. But in the
second instance, after the case had been tried, the Shafi‘i mufti erred
and in doing so violated consensus. For the second statement of the
Maliki, as a judge, was not a farwa but a hukm. It was thus illegal
for the Shafi‘i to challenge this view in any way, as it would be illegal
for the chief justice to overturn it subsequently. But the reason the
Shafii committed this infraction—and this is the crux of the matter—
is not that he does not recognize the consensus prohibiting the chal-
lenging and overturning of judicial rulings. The reason he commits
this infraction is that the content of the Maliki judge’s hukm is the
same as the fatwa of the Maliki school. The Shafi‘i mufti simply failed
to recognize a difference in status between the two. In failing to
recognize the effect of the judge’s act of choosing on the theretofore
fatwa of his school, he continued to treat this ruling as if it were still
a farwa.

HI. From Ijtihad to Taqlid

A. Ijtihad Required of all Judges

Again, al-Qarafi’s perception of the cause and genesis of the problem
he describes assumes a fully operative régime of taqlid, wherein judges
are bound to their respective madhhabs for the legal content of their
rulings. While it is beyond the scope of this study to review all works
on judicature written before and after the period of al-Qarafi, there
are a number of major works on the subject that should provide a



THE JUDICIARY AND CONFLICT OF LAWS 153

reasonably accurate sketch of the judicial function between the 5th/
11th and 8th/14th centuries. I shall rely on these in tracing the evolution
in the judicial function from the régime of ijtihad into the régime of
taqlid. In short, I will show that the judicial function evolved from
one in which judges enjoyed both jurisdictions of law and fact into
one in which judges were restricted to interpreting facts, legal inter-
pretation proper being left to the jurisconsults of the madhhabs.

According to the two al-Ahkam al-sultaniyah works of the 5th/11th
century Shafi, al-Mawardi (d. 450/1058), and the Hanbali, Aba Ya‘la
(d. 458/1065), both of whom served as judges in Baghdad, a necessary
qualification for a candidate for judgeship was that he be a mujtahid.
This meant, according to al-Mawardi, that he be

.. . knowledgeable of the rules of the religious law. And his knowledge
of these includes knowledge of their sources (usiluha) and training in
the various branches of positive law. And the sources of the rules of
the religious law are four: (1) knowledge of the Book of God, such that
yields a correct understanding of the abrogating and abrogated, the
univocal and allegorical, the universal and specific, and the summary
and detailed verses it contains; (2) knowledge of the Sunnah of the
Prophet—God’s blessings and peace be upon him—including his state-
ments and his actions, the manner in which these have been reported,
i.e., via many incongruent channels (tawdtur), or via small numbers of
isolated reporters (ahad), their status as sound or unsound, and whether
or not they were connected with a particular event; (3) knowledge of
the manner in which the Pious Ancestors understood the law, including
both that upon which they agreed unanimously and that upon which
they differed, so that he can follow them in their consensus, and exercise
his personal judgment (ijjtihad) in matters on which they differed; 4)
knowledge of analogy (giyds), which entails extrapolating from enun-
ciated and agreed upon maxims rulings for specific cases not spoken
to directly by the sources. This is in order that he be able to find his
way to knowledge of the correct ruling for cases confronting him, and
that he be able to distinguish truth from falsehood. If he obtains perfect
mastery of these four sources, he becomes thereby a mujtahid. And it
becomes then permissible for him to give legal opinions and to preside
as judge, as it becomes permissible for one to petition him for a legal
opinion or to serve as judge. But if he is deficient in any of these in
any way, he is not to be considered a mujtahid, and it is neither per-
missible for him to give legal opinions nor to serve as judge.”

% al-Mawardi, al-Ahkam al-sultaniyah, 63. For an earlier version of these qualifications,
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In his version of al-Ahkam al-sultaniyah, Abu Ya‘la cites the same
qualifications and explains them in almost the exact same terms.”!
Elsewhere, in Adab al-qadi, a work devoted exclusively to judicature,
al-Mawardi confirms these requirements more emphatically and de-
votes an entire section to the invalidation of taqlid: “al-taqlid wa
fasaduh.”?

Al-Mawardi insists that it is incumbent upon all judges to rule
according to their own ijtihad, even if they are followers of a par-
ticular school, such as that of al-Shafi‘i or Abu Hanifa.? If a judge’s
interpretation leads him to a conclusion that contradicts that of his
Imam, he is to discard the view of the latter and rule according to
his own lights.?* Al-Mawardi cites an objection by “some of the juris-
consults,” to which “some of our [Shafi‘i] partisans have given sup-
port,” to the effect that the schools of law have settled down (gad
istaqarrati ‘I-yawma madhahibu ‘I-fuqaha’) and it is therefore not per-
missible for a judge to go against the view of his school.”® He also
cites a view attributed to Abil Hanifa, according to which judges have
the choice of either ruling on the basis of their own scriptural inter-
pretations, or according to the interpretation of one more versed in
the law, either from among their contemporaries or bygone members
of their school.?

Al-Mawardi rejects these views and insists that under no circum-
stances is it permissible for a judge to follow another scholar by way
of taqlid, even if this other should be more knowledgeable than he.”
If a judge does issue a ruling based on taqlid, this ruling, according
to al-Mawardi, is to be rejected as null and void, even if it is sub-
stantively sound.?® Among his proofs, he adduces a hadith of the Prophet
in which the latter is reported to have sent the Companion, Mu‘adh
b. Jabal, to Yemen to serve as judge, asking him, “On the basis of
what shall you rule?” “The Book of God,” replied Mu‘adh. “And if

see Abli Bakr Ahmad b. ‘Umar b. Mahir al-Shaybani, better known as al-Khassaf, Kirab
adab al-gadi, ed. Farhat Ziadeh (Cairo: American University Press, 1978), 29.

2! Muhammad b. al-Husayn b. Muhammad b. Khalaf b. Ahmad b. al-Farra’, better
known as Aba Ya‘la, al-Ahkam al-sultaniyah, ed. Muhammad Hamid al-Fiqi (Beirut: Dar
al-Kutub al-‘Timiyah, 1404/1983), 62-63.

2 al-Mawardi, Adab, 1:269-73.

3 Ibid., 1:644.

24 Ibid., 1:644-45.

3 1bid., 1:645.

% Ibid., 1:645-46.

2 Ibid., 1:647.

B al-Ahkam, 63.
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you do not find an answer there?” “Then by the Sunnah of God’s
messenger.” “And if you do not find an answer there?” “Then I perform
ijtihad, and 1 spare nothing in the cause thereof.” To this the Prophet
is said to have responded, “Praise be to God, Who has guided the
messenger of the messenger of God to that which pleases the mes-
senger of God.””

This, argued al-Mawardi, was proof positive that a judge must
exercise his own independent judgment, and that once he does so it
is not permissible for him to follow anyone else.*® Additional argu-
ments adduced in support of this position include the following.

It is not permissible for anyone who is able to rule according to his
own independent judgment to rule according to the ijtihad of another,
by analogy to a situation wherein the judge himself is the most knowl-
edgeable.!

And it is not permissible for those who share the ability to exercise
independent judgment to follow each other by way of taglid—even if
one of them is more knowledgeable than the other—by analogy to the
case of exercising independent judgment in order to find the direction
of prayer.*

And because for any mujtahid for whom it is not permissible to follow
an equally knowledgeable counterpart by way of raqlid, it is not per-
missible to follow, by way of taglid, a counterpart who is more knowl-
edgeable, just as is maintained in the case of the mufti.”

And because the taqlid that is impermissible for the mufti is impermis-
sible for the judge, equal in effect to following another by way of taqglid
in the face of univocal scripture.®*

Al-Mawardi accepts the view that judges should seek the counsel of
knowledgeable jurists on difficult questions.* But this counsel, he
maintains, is only advisory, and in the end a judge must interpret the
law according to his own lights.

He is not commanded to seek counsel in order to follow him via taglid.
Rather, he is commanded to do so for two reasons only: (1) in order

» Jbid.

3 Ibid.

3 Ibid., 1:647-48.

32 Ibid., 1:648.

3 Ibid.

3 Ibid. See also ibid, 1:269-73.
3 Ibid., 1:260-61.
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to gain access to probative evidence not in his possession; [e.g.,] the
one giving counsel may know of a Sunnah which has escaped his
attention; and (2) so that he may gain a clearer understanding of the
methods of ijtihad, by debating with them, and so that he may gain
the keys to unlocking subtle meanings. For in the coming together of
ideas via debate, clarification and discovery reach their apogee. It is
for these reasons (alone) that he is commanded to seek counsel.’

Al-Mawardi’s distaste for allowing mugallids to serve as judge is also
echoed in the al-Mustasfa of al-Ghazali (d. 505/1111). However, having
lived a generation later, al-Ghazali could not deny that non-mujtahids
might and did ascend the bench. His attitude, however, was that this
was only “out of the necessity of the times.”” Normatively speaking,
a judge had to be a mujtahid.®

The Hanbalite, Ibn “‘Aqil (d. 513/1119) also indicates that ijtihad
was a requirement for judges, at least up to his time. In his Kitab
al-funian, he records a disputation between himself and a Hanafi
opponent over the possibility of the extinction of mujtahids. The Hanafi
had opened with the following pointed question.

“Where are the mujtahids? This question closes the gate of judge-
ship (bab al-qad@’).” To this Ibn ‘Aqil retorts,

[I]f the gate of judgeship is closed because it is required that the judge
be a mujtahid, then the gate is (also) closed because you claim that
the ruling (hukm) of the non-mujtahid judge is not valid until certified
by a mujtahid. If you claim that mujtahids are not extant and if you
need a mujtahid to guide judges and if you do not hold rulings to be
nowadays invalid . . . then the mujtahid whom you need to validate the
ruling of the non-mujtahid disproves your claim concerning the inex-
istence of the mujtahid.*

Careful examination of this exchange reveals that in the mind of both
Ibn ‘Aqil and his opponent ijtihad remained a basic requirement for
judgeship. To be sure, time appears to be wearing away at the ideal,
but the requirement itself has not been completely abandoned.
The view of al-Mawardi and Aba Ya‘la is continued in still a later
work by the great Hanbalite, Ibn Qudamah al-Maqdisi (d. 620/1223).
In his al-Mughni, he states explicitly that a necessary qualification
for judgeship is that the candidate “be of the people of ijtihad (an

% Ibid., 1:268.

3 al-Mustasfa, 2:384.

% Ibid., 2:343-44,

¥ Hallaq, Gate, 21-22. Hallaq’s translation.
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yakiina min ahli ‘l-ijtihad)”.*° This is satisfied by his mastery of six
things: the Qur’an; the Sunnah; consensus; differences of opinion among
the scholars (khilaf); analogy (giyas); and the Arabic language.*' Ibn
Qudamah insists further that since it is not permissible for a mufti
to be a mugqallid it is a fortiori not permissible for a judge to be one;
for the ruling of a judge is more binding (akad) than a mufti’s fatwa.*
Moreover, Ibn Qudamah insists,

It is not stipulated that he (a judge) have mastered those questions of
positive law laid down by the mujtahids in their manuals. For these
questions were resolved by (these) jurists after they had reached the
rank of ijtihad. It cannot, therefore, be incumbent upon this judge (to
know these questions) while he is just coming into this rank.*

These views, all taken from the period prior to al-Qarafi, indicate
clearly that during this period it was the charge of judges to interpret
scripture directly, deduce the legal rules therefrom, and apply these
rules thus deduced to cases before them. The legal aspects of a judge’s
ruling were thus his own product, the result of his unfettered ijtihad.
However, as we move closer to the period of al-Qarafi, an important
change appears to take place.

B. Ijtihad No Longer Required

In his Adab al-qada’, the 7th/13th century Shafi‘i judge and jurist,
Ibn Abi al-Dam, (d. 642/1244) makes the following statement.

According to the doctrine of our Imam [i.e., al-Shafi‘i], a precondition
of a valid appointment to judgeship is that the candidate be a mujtahid
mutlaqg. And to be so is to master the Qur’an, the Sunnah, consensus,
analogy, the views of the scholars, and the Arabic language.*

This is followed by a detailed explanation of this criterion, after the
fashion of al-Mawardi and other representatives of the ijtihad tradi-
tion. Then he states:

4 al-Mughni, 9:40.

4 Ibid., 9:41.

42 Ibid.

4 Ibid. Emphasis added. Ibn Qudamah, following al-Ghazali, also held that a candidate
for judgeship did not have to a mujtahid in all areas of law. [jtihad, as a potential, was
not indivisible but could be divided into separate parts. Thus, one might be a mujtahid
in contracts but not in criminal offenses, or a mujtahid in contracts of sale but not in
those of usus or marriage. See also, al-Ghazali, al-Mustasfa, 2:384.

“ Adab al-qada@’, 36.
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Know that in our time these qualities are rarely found among any of
the ‘ulama’. Nay, there does not exist a mujtahid mutlag in all the
world. This is despite the fact that the scholars (of the past) laid down
the books of exegesis, hadith, positive law (figh), analogy, jurispru-
dence (usul), positive branches (furi©), and (the results of) their investiga-
tions into the status of narrators, their critiques (jarh) and or confir-
mation (ta‘dil) of them, uncovering their biographies, to the point that
these scholars filled the earth with works which they compiled and
innovated, and it became thus easy for the jurisconsults to acquire and
memorize these things and to extract from them legal rulings, and to
gain all of this by memorizing that which the scholars of the past toiled
tirelessly to acquire. And despite this, there does not exist in a single
spot on earth a mujtahid mutlaq, nay, not even a mujtahid in the madhhab
of an Imam, whose views are considered authoritative extrapolations
(wujith mukharrajah) in the madhhab of that Imam.*

Ibn Abi al-Dam then offers his explanation—couched mainly in
eschatological terms—for the disappearance of mujtahids. Then he
returns to the subject of the qualified judge in his day.

We return now to the subject at hand. Our [Shafi‘] partisans have asked:
“A mujtahid in a single madhhab, may he preside as judge and give
fatwas?” There are two views. And my opinion—after all that has been
said—is that absolute and restricted ijtihad (al-ijtihad al-mutlaq wa al-
mugqayyad) were preconditions only in the early period (al-zaman al-
awwal) during which every locale contained a group of upright mujtahids
capable of serving as judge and giving legal opinions. As for this time
of ours, the earth having been emptied of these scholars and the times
made vacant of them, a decisive decision must be taken, and it must
be affirmed absolutely that the appointment of one who may be de-
scribed as knowledgeable in the madhhab of one of the Imams is valid.
And to be so is to be familiar with the major part of the latter’s madhhab,
his stated views, the opinions extrapolated on the basis of these, and
the views of his disciples; knowledgeable of all of this, with a fine in-
tellect, a healthy disposition, and sound thinking, committing the madhhab
to memory, being correct (in his citation thereof) more often than not,
capable of calling to mind the statements of the Imams and of extracting
the intended meanings from the expressions handed down (on their
authority); familiar with the methods of investigation (turug al-nazar),
and of weighing probative evidence (tarjih al-adillah), possessing mastery
of analogy; quick-witted, astute, capable of handling probative sources,
of setting them up, arranging them, and adducing them for controversial

* Ibid., 37.
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(mukhtalaf fih) rulings; skilled at weighing probative sources one against
the other.

It is one who possesses these attributes—no less—whose appointment
to judgeship is valid in these times of ours. And in these times, when
men of this calibre are rarely found, it must be declared openly that
their judicial rulings are to be enforced, their appointment to judgeship
held valid, and their farwas accepted.*

In Tabsirat al-hukkam, Ibn Farhiin cites the views of a number of
scholars who lived after al-Mawardi but before al-Qarafi who confirm
the position of Ibn Abi al-Dam that mujtahids no longer existed and
that ijtihad was no longer a requirement for judges. For example, al-
Mazari (d. 536/1141), the great Sicilian jurist of the Maliki school,
asserted that in his time, “There does not exist in all the wide expanses
a master-jurisconsult (muftin nazzar) who has reached the rank of
ijtihad.”" “But,” al-Mazari cautions, “to prohibit mugallids from serving
as judge would lead to the dismantling of the religious law, cause
unrest, strife, and conflict. And (allowing) this (to happen) finds no
support in the religious law.”® The activity of these mugallids, ac-
cording to a certain Abii Bakr al-Tartashi (d. 566/1170), was not
direct scriptural interpretation. Instead, he insisted in no uncertain
terms, “Their qur’an is simply the madhhab of their Imam” (innama
mushafuhum madhhabu imamihim).*

Such citations reflect what appears to have been the gradual but
certain ascendency of taqlid, beginning probably sometime around the
middle to latter half of the 6th/12th century. By al-Qarafi’s time the
change appears to be all but complete. This is reflected in a number
of statements in his Tamyiz.

First, in responding to a question about the qualifications for judge-
ship, al-Qarafi completely ignores the stringent requirements cited by
al-Mawardi and Aba Ya‘la. In particular, the requirement that a
candidate be a mujrahid is conspicuously missing.

Question: What qualifies a person to originate binding decisions, which
must be enforced and may not be overturned, in cases involving dis-
puted questions of law (ayu shay’in yufidu ‘l-insana ahliyata an yunshi’a
hukman fi mawatini “l-khilafi fa yajibu tanfidhuhu wa la yajizu naqduh)?

“ Ibid., 41.

4T Tabsirat, 1:27.
“ Ibid.

9 Ibid., 1:29.
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Is such the right of simply anyone, or is there a specific entitlement
(sabab khass) to this right? And what is this specific entitlement? Is
there only one such entitlement, or are there many types?*

Response: There is no disagreement among the scholars that such is
not the right of everyone. Rather, such is the right only of one who
has obtained a specific entitlement. And that entitlement is the re-
ceipt (from an authorized authority) of a specific jurisdiction (wilayah
khassah).'

Second, al-Qarafi asserts that all muftis—and therefore candidates for
judgeship in his day—were mugqallids. In his response to Qu. no. 3
of the Tamyiz, he analogizes the function of the mufti to that of a
translator-interpreter who translates the words of his patron to those
who do not understand the latter’s speech. The patron served by the
mufti is God. The subjects to whom he translates are Muslims who
do not understand various aspects of God’s speech. God’s speech
is of course His revelation. This analogy applies, however, only if
the mufti in question is a mujtahid. If, on the other hand, continues
al-Qarafi,

he is a mugqallid, as is the case in our time, then he is simply a rep-
resentative of his Imam on behalf of whose conclusions he communi-
cates to those seeking legal counsel.

Similarly, al-Qarafi adds, if this mugallid is a judge, he may

give judgements based on the view most widely subscribed to (al-
mashhar) in his school, even if he does not know this to be the view
best substantiated by the evidence (al-rajih), following in this the view
of his Imam, just as he follows the latter in his farwa.”

This of course violated the rule of old, according to which, as a
mujtahid, a judge had always to rule on the basis of the strongest
scriptural evidence (al-rajih) and to apply the view which he believed
to be most sound.>*

Finally, al-Qarafi states openly that the legal content of a judge’s
ruling must find precedence in the views of one of the recognized
Imams.

% Tamyiz, 156.

51 Tamyiz, 156.

2 Tamyiz, 29. Emphasis mine.

3 Tamyiz, 19.

%4 Cf., for example, al-Mawardi, above, 154.
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The view embodied in the ruling of a judge must be the view espoused
by a recognized Imam (which is itself deduced) on the basis of sound
scriptural evidence. . ..

There is evidence from the 8th/14th century suggesting that taqlid
continued its hegemonic advance into that century, confirming the
restriction of the judicial function to the determination of facts. In his
collection of fatwas, Taqi al-Din al-Subki (d. 756/1255), the Egyptian
and later Damascene jurist of the Shafii school, indicates that the
legal content of a judge’s ruling had to be the farwa upheld in his
madhhab. This occurs in his response to a question concerning the
propriety of a certain rhyming cliche, “The judge dictates, while the
mufti hallucinates” (al-qadi yufti wa al-mufti yahdhi),’® by which was
meant that the judge obliges absolutely, while the mufti does not. Al-
Subki responds that this is a “difficult” phrase and that one who uses
it wantonly chances falling into disbelief. For the mufti is God’s
representative after the Prophet; far be his pronouncements from mere
“hallucinations”!® As for judicial decisions, he goes on to indicate
that they were still perceived to be the genetic offspring of the fatwas
of the respective schools.

The mufti makes clear the ruling of God, and he is the inheritor of
prophethood (nubawwah).® This applies when he gives a response in
accordance with the truth. God, the Exalted, has said: “Say, God gives
you counsel (allahu yuftikum). The judge (on the other hand) is the one
who adjudicates and obliges, according to the dictates of the fatwa.

The mufti is highest; the judge follows him. And if there should occur
a difference between the two, it would be due only to differences in
ijtihad applied to the (various) fatwal[s]. For the judge must always
follow the fatwa of his Imam—if he is a mujtahid, or the fatwa of
another [mujtahid-jurist in the school of his Imam)] if he is a muqallid.®

5 Tamyiz, 31.

% Abu al-Hasan Taqi al-Din “Ali b. “Abd al-Kafi al-Subki, Fatawa al-subki, 2 vols.
(Cairo: Maktabat al-Qudsi, 1365/1937), 2:543.

5 Ibid.

8 By prophethood al-Subki is referring to the prophetic office of conveyor (muballigh)
of God’s will. This idea is apparently taken over from al-Qarafi (see Tamyiz, 96ff.) as
is suggested by al-Subki’s verbatim quoting of the latter throughout the latter part of the
third volume of his al-Ibhaj fi sharh al-minhaj, which he co-authored with his son, Taj
al-Din, See al-Ibhaj fi sharh al-minhdgj, 3 vols., ed. Sha‘ban Muhammad Isma‘il (Cairo:
1402/1982). For more on the prophetic office of muballigh, see my “Prophetic Actions”.

¥ Fatawa, 2:543. Emphasis mine.



162 CHAPTER FIVE

In Tabsirat al-hukkam, Ibn Farhiin (d. 799/1396) indicates that judges
in his day were muqallids and as such were bound to the views of
the respective madhhabs. Citing the view of the Maliki, Ibn ‘Abd al-
Salam (d. 749/1348), he agrees that

One should not, in these times of ours, appoint mugallids who are not
capable of distinguishing and choosing the strongest of the various views
[upheld in the madhhab]. For such an ability still exists, albeit rare. As
for the rank of ijtihad, it has entirely disappeared from the West (al-
maghrib).%

Ibn Farhun indicates further that mujtahids, such as Aba Bakr ibn al-
‘Arabi (d. 543/1148), Ibn Rushd (d. 595/1198), al-Baji (d. 495/1101),
and Ibn ‘Abd al-Barr (d. 463/1071) were “non-existent in these times
of ours, both in the East and West.”®' He goes on to lament that the
scholars of the past had laid down instructions for judges who were
mujtahids but that the function of the mugallid-judge had been ignored
and that he would have to devote words to that topic in a later section
of his book.®? In the later section to which he refers, he treats the
various definitions of “most widely subscribed to” (al-mashhir) and
“weightiest,” or “best substantiated” (al-rajih), as part of an effort to
instruct muqgallid-judges on how to identify the two types of views
to which they were now bound. One notices in his discussion, as could
be detected in the above-cited statements by al-Subki, that the word
ijtihad quietly takes on a second meaning: Under the old order it
meant to apply the methods of interpretation developed under the
discipline of usul al-figh directly to scripture. Here, under the régime
of taqlid, it comes to refer to the application of these methods to the
responsa of the mujtahid-Imams and ancient authorities.

C. al-Qarafi on the Judicial Process

In his Tamyiz, al-Qarafi provides a brief outline of the judicial process
in which he confirms the division of competences between judges and
muftis as obtained under the régime of taglid. According to al-Qarafi,

9 Tabsirat, 1:26.

St Ibid., 1:25.

62 The above-mentioned Aba Bakr al-Tartashi had dealt with judicature in a work of
his entitled “Ta‘liqat al-khilaf .” But, Ibn Farhiin laments, “Shaykh Aba Bakr’s statements
were about mujtahid-judges; he did not treat the issue of mugqallid-judges, as is the case
in our day.” Ibid. (emphasis mine)
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the judicial process included three distinct stages: (1) plenary establish-
ment of fact (al-ithbat); 2) judgment (al-hukm); and 3) implementation
(al-tanfidh). Whenever a case was brought to court, it had to pass
through at least two of these three stages in order to reach settlement.

When a case is brought to court, what is actually taking place is
a dispute over the occurrence of some event that is being claimed
as a legal cause (sabab) entitling one of the litigants to some right
or relieving him of some obligation. The function of the judge is to
establish first, as a matter of fact, whether or not the alleged event
took place, and then to determine which, if any, legal rights this
occurrence entitles the plaintiff to. In other words, the judge settles
two questions: (1) Did X occur?; and (2) Which legal rights or
obligations does the occurrence of X effect? The first of these ques-
tions is settled during al-ithbat, plenary establishment of fact. The
second is settled at either the al-hukm or al-tanfidh stages.

1. al-Ithbat

According to al-Qarafi, al-ithbat is the process of “establishing the
factual occurrence of a legal cause before a judge by way of valid
courtroom evidence. . . .”%* Emphasizing the fact that, in establishing
the facts a judge must rely strictly upon the legally valid evidence
presented, al-Qarafi states that in the same way that scriptural evi-
dence (dalil) is the sine qua non of the mufti’s legal ruling (hukm),
“the effective cause (sabab) of a judge’s ruling must be valid court-
room evidence (hujjah).%

6 Tamyiz, 134.

% Ibid., 82. In al-Furag, 1:129, al-Qarafi places the number of legally valid forms of
evidence at ten: (1) proof established by oral testimony (al-bayyinah); (2) confession (al-
igrar); (3) oral testimony joined by the plaintiff’s sworn oath (al-shahid wa al-yamin);
(4) oral testimony joined by (the defendant’s) refusal to take an oath (al-shahid wa al-
nukal); (5) sworn oath joined by refusal of the other party to take an oath (al-yamin wa
al-nukil); (6) joint testimony of two women joined by sworn oath; (7) joint testimony
of two women joined by refusal to take an oath; (8) joint testimony of two women [or
four women according to al-Shafi‘i] in cases involving female matters; (9) testimony of
minors; (10) mutual contradictory oaths taken by the plaintiff and the defendant (al-taha-
luf), according to Malik, after which settlement is reached by having the two parties draw
lots (yaqtasiman). Al-Qarafi makes no mention of circumstantial evidence (i.e., gar@’in
al-ahwal). However, in both Tabsirat al-hukkam, (2:117-55) and Mu‘in al-hukkam (166—
79), Ibn Farhin and al-Tarabulusi discuss circumstantial evidence at length and cite al-
Qarafi as a major source. At al-Furig, 4:44, al-Qarafi cites the controversy over the
legality of judges ruling according to what has come to their knowledge outside of court.
The Hanbalis and Malikis are reported to have disallowed it altogether. The Hanafis
disallowed it in all criminal cases, with the exception of those involving calumny (gadhf).
The well-known position of the Shafi‘is was that a judge could rule in every case according
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When all of the evidence has been presented and the judge con-
cludes that “X” did or did not occur, the al-ithbat stage is concluded,
and the judge must then give judgment.

If legally valid proof (hujjah) of the occurrence of a legal ruling’s legal
cause is presented and this proof is complete and there remains no doubt
(in the judge’s mind) and all of the necessary conditions and desiderata
are satisfied, without doubt, it becomes incumbent upon the judge to
give judgment immediately. For one of the litigants is unjust; and the
removal of injustice is a duty that may not be postponed.®

2. al-Hukm or al-Tanfidh?

Following plenary establishment of fact, the case enters either the al-
hukm or al-tanfidh stages. Whether it enters one or the other will
depend on the status of the legal question under review. If the question
is disputed (mukhtalaf fih), the judge must choose from among the
views in his school a ruling, which will be implemented at the al-
tanfidh stage. If the question is one of consensus (mujma“ ‘alayh), he
simply implements the view dictated by consensus.

a. al-Tanfidh:% The Judicial Function in Mujma‘ ‘alayhi Cases
Consensus on a question has the following implications. First, both
the status of the event as a legal cause, as well as the effected rule,
are known and agreed upon.®’ Second, it is agreed that this rule applies
to all cases where this legal cause is found. Finally, the view of
consensus may not be passed over in favor of any other view. Al-
Qarafi summarizes tanfidh in cases involving legal questions on which
there is consensus as follows:

As for universally agreed upon questions, such as the obligation to cover
losses in cases of property damage, retributory execution in cases of
intentional homicide, the obligation to pay debts owed, or to pay the

to what he knew before becoming judge or what he learned outside of court during his
Jjudgeship.

65 Tamyiz, 135.

% “Al-Tanfidh,” as employed by al-Qarafi, has actually two meanings. Here it is used
in the sense of applying the rule backed by consensus. For the second meaning, see below,
169.

¢ It is possible to have consensus on an event’s status as a legal cause, while dis-
agreeing on the legal ruling activated by it. For example, it is agreed that wine-drinking
is a legal cause necessitating lashing; however, al-Shafi‘i held the required number of
lashes to be forty, while Malik and Abi Hanifa held that the required number was eighty.
See Ibn Rushd, Bidayat, 2: 322-23. Similarly, it is agreed that divorce is a legal cause
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agreed upon amount in a profit-sharing contract, or the amputation of
a hand in cases of theft, in none of these cases does plenary establish-
ment of fact require the origination of a ruling by a judge. Rather, the
rulings governing these cases are already established, by consensus, in
the body of the Law. The function of a judge in such cases is simply
one of implementation (tanfidh). Outside of this, he and the mufti are
absolutely equal. For these cases in no way involve God’s delegating
to judges the issuance of a binding ruling. On the contrary, universally
agreed upon rules follow their legal causes, automatically, be there a
judge or not.®

In such cases, then, judges make no choice; their function is merely
a quasi-executive one of informing the litigants that, according to the
facts, a universally agreed upon rule applies to their case and that
they must now comply with that rule.

b. al-Hukm: The Judicial Function in Mukhtalaf fih Cases

The situation with cases involving disputed questions is different. The
existence of disagreement (khilaf) on a question has two possible
implications: (1) either the status of the event as a legal cause is
disputed; or (2) the legal rule or status activated by this event is
disputed, even after the event itself is universally recognized as a legal
cause. In such cases a judge must therefore decide: (1) if the event
is a legal cause; and (2) which legal rules it activates.

It is here, at the al-hukm stage in cases involving dispute questions,
that the fundamental difference between the judicial function under
the régime of ijtihad and the régime of taqlid comes to the fore. Under
the régime of ijtihad, in addition to resolving the factual question of
the occurrence of X, judges also decided the legal question of whether
or not X was a legal cause and which legal rules it activated. Under
the régime of taqlid, however, judges no longer decided questions of
law, and their function was instead limited to resolving the question
of the occurrence of the event being claimed as a legal cause. In
resolving the legal aspects of a dispute, judges were now bound to
the views upheld in their respective madhhabs. This division of
competences is reflected in a number of al-Qarafi’s statements, such
as the following:

for a man to pay a severance gift (mur‘a); however, al-Shafi‘i held this to be obligatory
(wajib), while Malik held that it was only recommended (mandab). Ibid., 2:73-74.
% Tamyiz, 137.



166 CHAPTER FIVE

... the judge follows legal courtroom evidence (hujjah), while the mufti
follows scriptural evidence (adillah/s. dalil). The mufti, meanwhile, does
not rely upon legal evidence (hujjah); rather, he relies strictly upon
scriptural evidence. And scriptural evidence includes the Qur’an, the
Sunnah and the like; while legal evidence includes proof established
by oral testimony (bayyinah), confession (igrar), and the like.®

In other words, because the occurrence of X is determined on the basis
of courtroom evidence and because courtroom evidence is the exclu-
sive preserve of judges, judges, and judges alone, decide on the question
of X’s occurrence. But because the status of X as a legal cause is
determined on the basis of scriptural evidence, and because the in-
terpretation of such evidence is the preserve of the madhhab, only
the pronouncements of muftis on the question of X’s status as a legal
cause are authoritative. As a result of this division, the function of
judges comes to resemble that of the jury in American law.

1. The Judge’s Choice in Mukhtalaf fih Cases: Rajih or Mashhar?
As mentioned earlier, any number of views on a single question may
be acknowledged within a school as plausible.”” Among these, how-
ever, some acquire more weight than others both on the level of the
individual as well as the group. Not surprisingly, the question arises
whether judges are bound to apply the view most preferred by them
as individuals, i.e., the rdjih, or that most preferred by the madhhab
as a whole, i.e., the mashhur.

Al-Qarafi’s response is that only if a judge is a mujtahid is it
incumbent upon him to apply the rajih. If, on the other hand, he is
a mugqallid, “he may apply the view most widely subscribed to in his
madhhab, i.e., the mashhar, even if he does not know this to be the
view best substantiated by scripture, following in this the judgment
of his Imam of whom he is a follower.””!

There seems, however, to be a certain diffidence on al-Qarafi’s part
concerning this issue. At one point, he states that judges may choose
from among “one of the competing views” (ahadu ’I-mustawayn, ahadu
’l-gawlayn) and that they are not bound to perform tarjih.”> He re-
minds his reader that judges are bound to courtroom evidence, im-

% Tamyiz, 30-31. See also al-Furig, 1:129: “Scriptural evidence (adillah/s. dalil) is
relied upon by the mujtahids; legal evidence (hijaj/s. hujjah) is relied upon by judges. ...”

" See above, 83ff.

" Tamyiz, 79.

2 Ibid., 30, 65.
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plying that measuring the substantive quality of views is not the
vocation of the judge, qua judge. Later, however, al-Qarafi equivo-
cates, stating that it is conceivable that a judge rule according to the
rajih, as it is conceivable that he apply a view that is not rajih, implying
that whether he applies one or the other is a matter of choice.”

Why this vacillation? To my mind the explanation is to be found
in the desire to allow judges enough discretion to be able to indi-
vidualize cases. Assuming the strict application of the rule binding
them to a solitary rule, judges would be poorly positioned to ac-
commodate extenuating circumstances or to check ulterior motives.
This would mean being forced, in a number of cases, to countenance
known miscarriages of justice. This might prove particularly impor-
tant to the Malikis, since they, in contradistinction to the Shafi‘is,
disallowed the practice of judges relying on information that comes
to their attention outside of court.” At any rate, in order to circumvent
this problem, it would be necessary to allow judges greater leeway
in choosing their rulings, in other words, a less rigid application of
the rule binding them to the mashhiir, and at least a tacit approval
of judicial rarjih where warranted. The following example will add
some clarity to this point.

According to the Ibn Rushd, himself a Maliki, Malik’s view was
that the wish of female family members was not considered in cases
of intentional homicide where the victim’s family made its choice on
the fate of the murderer, i.e., execution, blood-money, or clemency.”
He cites a difference of opinion on this question, however, some
scholars holding that every family member, including females, who
have a right to inheritance have the right to grant a murderer clemen-
cy.”® The significance of this disagreement lies in the fact that ex-
ecution requires the unanimous agreement of all those who have the
right to choose; if one of them dissents, execution is stayed. Now,
in Bulghat al-salik (18th C.), the position cited for the Maliki school

 Tamyiz, 80. This contradiction caught the attention of Ibn Farhin (Tabsirat, 1:75)
and Shaykh “Ulaysh in his Fath al-ali al-malik. The latter attempted to resolve it, however,
by arguing that zarjih was required where two views were found to be of unequal weight,
whereas in the case of equivalent views, tarjih was not required. This explanation is of
course defective; for determining the two views to be of equal or unequal weight to begin
with would itself be an exercise in tarjih. Tarjih, then, would be a requirement in all
cases. See Tamyiz, 80-82, nt. 1.

™ See al-Furiq, 4:44.

5 Bidayat, 2:301-02.

% Ibid., 2:302.
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is that every family member, including females, who has a right to
inheritance also has a right to a vote in cases of intentional homicide.”
In other words, this had apparently become the mashhir of the
madhhab, the view of Malik having been abandoned as the weaker,
i.e., marjuh or mahjur view.

Now, if a Maliki judge is presented with a case of intentional
homicide in which the wife of the victim wishes the murderer par-
doned and it is discovered that she and the murderer were part of
a conspiracy to get rid of the husband so that they could then be
married, may the judge, in the interest of justice, by-pass the mashhir,
which grants all females a vote, in favor of the ‘weaker’ view of
Malik, which would deny the wife a vote?’® Obviously, the answer
to this question depends on the degree to which judges are to be held
to the mashhar of their madhhab. It was most probably this type of
consideration that left al-Qarafi unwilling to commit fully on the rule
restricting judges to this view alone.

c. Unprecedented Cases

Thus far the main focus has been on al-Qarafi’s doctrine as it relates
to cases for the resolution of which a judge reclines upon views already
espoused in his school. In Qu. no. 21 of Tamyiz, however, al-Qarafi
is asked whether his doctrine applies also to cases where the legal
question is only “potentially controversial” (gabilun li ‘n-niza®), in
other words, unprecedented but subject to disagreement among the
fugaha’.”

Al-Qarafi’s response is that it is not a precondition that a case be
precedented in order for the judge’s decision to enjoy full immunity.
Rather, judicial rulings remain unassailable even in unprecedented
cases. Here, however, al-Qarafi adds that the criterion for a valid
ruling is the same as that applied to rulings in precedential cases, and
that if a judge’s ruling violates any established legal precepts (gawa‘id),
it is to be overturned.

... if the question represented in a case has never been treated before
(maskat ‘anha) and the judge hands down a ruling that is plausible

" al-Sawi, Bulghat, 2:391.

8 According to the Hanafi, al-Tarabulusi, judges may not apply views that have been
abandoned in the madhhab. For this, according to him, would constitute a khilaf, by which
he means a violation of the going opinion, not an ikhtilaf or difference of opinion within
the boundaries of multiple acceptable views. See Mu‘in, 34.

® Tamyiz, 78.
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(hakama l-hakimu bima hiya qabilah lah), this ruling is not to be
overturned. But, if in treating an unprecedented case he hands down
a ruling that is in violation of established legal precepts (gawa‘id), his
ruling is to be overturned.*®

As mentioned earlier, this emphasis on legal precepts (gawa‘id) is
significant. For it reinforces the notion that in extrapolating (i.e.,
performing fakhrij) in order to arrive at solutions for unprecedented
questions, judges have access to the sources only through the lenses
of the Imams and ancient authorities.®' This stands in sharp contrast
with the situation of old, whereby judges were bound only to the
universal sources and principles of law (viz., the Qur’an, the Sunnah,
Consensus, and analogy, i.e., usil), and a ruling was valid as long
as it did not violate any of these.’? Here, however, when al-Qarafi
speaks of plausibleness he means that in addition to not violating the
sources, the ruling must also conform to the legal precepts (gawa‘id)
upheld in the judge’s school.

3. al-Tanfidh

Al-Tanfidh has two applications: (1) a judge’s application of the rule
dictated by consensus in cases involving mujma‘ ‘alayh questions; (2)
the enforcement of the judge’s decision in both mujma‘ ‘alayh and
mukhtalaf fih cases, following the act of choosing a ruling in the latter,
and following establishment of fact in the former. Al-Qarafi makes
it clear, however, that enforcement, which entails the threat of force,
is actually a part of public administration and, as such, is not nec-
essarily the task of judges.

Public administration (al-siydasah al-‘ammah) is not the task of judges,
especially weak judges who have not the power to enforce (their rul-
ings): for example, a weak judge who issues a ruling against powerful
kings. This judge levies an obligation upon this king, and it never crosses
his mind to try to enforce it, due to his plain inability to do so. Rather,

8 Ibid.

81 See above, 91-94 on gawa‘id.

8 This is reflected, for example, in the criterion of al-Shafi‘i: “Whenever a judge rules
according to his ijtihad, then realizes that his ruling was wrong, or another judge points
this out to him, then, whether he violated the Qur’an, the Sunnah, consensus, or what
may be deduced from these (ma kana fi ma‘na hadha—al-Shafi‘i’s locution for analogy),
his ruling is to be overturned all the same.” See al-Mawardi, Adab, 1:682. Similar versions
of this early four-part criterion may be found in al-Khassaf, Adab, 338ff.; al-Mawardi,
ibid, 1:261; al-Ghazali, al-Mustasfa, 2:382-3; Ibn Qudamah, al-Mughni, 9:56.
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a judge—qua judge—merely originates rulings, while the power to
enforce these goes beyond judgeship. He may be authorized to enforce
rulings, and he may not.®

IV. The Solution

A. The Khabar/Insha’ Dichotomy

Having described briefly the judicial function according to al-Qarafi,
it may help, as we enter our discussion of his proposed solution to
the problem of exclusivism in the judiciary, to consider by way of
comparison the views of an important American legal thinker, Jerome
Frank (d. 1957). In an important work, Law and the Modern Mind,
which first appeared in 1930, Frank inveighed against the common
belief that judges did not make law but merely discovered already
existing rules. Against this ‘myth’, Frank insisted that judges nearly
always relied on personal discretion and in so doing inevitably created
law. This, according to Frank, was not only unavoidable, it was proper.
Thus he defended the practice of judges relying on enlightened, personal
discretion, adding that this is what the judicial function had always
been about, even if many in the legal community were unwilling to
admit it.

It has sometimes been said that the Law is composed of two parts—
legislative law and judge-made law, but in truth all the Law is judge-
made law. The shape in which a statute is imposed on the community
as a guide for conduct is that statute as interpreted by the courts. The
courts put life into the dead words of the statute.®

One of the consequences of this view would be the recognition that
to challenge the ruling of a judge would be to challenge not the law
but the judge’s interpretation of the law, which, according to Frank,
was always more a matter of discretion than anything else.®> Al-Qarafi,
by contrast, saw judicial decisions not as the product of the presiding

8 Cited in Ibn Farhun, Tabsirat, 1:18.

8 Law and the Modern Mind, 123.

8 In criticizing Salmond and others who denied the fact and propriety of judges relying
on personal discretion, Frank wrote: “[W]hat Salmond and others really mean when they
state that the great value of following principles and rules in law is that thereby we
diminish the effect of the personal biases and prejudices of the judges. What is nearer
to the truth is that by habituating the judges to the practice of expressing themselves as
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judge’s independent interpretation but as the embodiment of the view
of the latter’s madhhab, to which he was bound. As such, to challenge
the decision of a judge was to challenge not the latter’s personal
discretion but the law itself as articulated by his school. And since
the interpretation of each school was, ceteris paribus, correct, all such
challenges were illegal.

It may be noticed that al-Qarafi is almost singularly concerned with
preserving the integrity of judicial rulings, to the exclusion of legal
opinions. The reason for this is that to challenge a view that has been
issued as a legal opinon does not detract from its status as a valid
fatwa; but to challenge a view that has been issued as a judicial
decision denies it an essential characteristic of being a hukm, namely,
that of being binding and unassailable. In other words, in responding
to a petitioner’s question, a Shafi‘i and a Maliki mufti may each give
contradictory responsa neither of which violates the other’s status as
a valid fatwa, since fatwas (as shall be further explained below) are
by constitution binding only upon those who accept them. As such,
neither the Maliki or Shafi‘i mufti’s view affects the other’s status as
a valid fatwa. For, a petitioner’s original decision to follow the Maliki
view does not deny him the right of subsequently changing his mind
and choosing to follow the Shafi‘i view. Judicial rulings, on the other
hand, are by nature binding and unassailable. Thus, if a Shafii issues
a challenge to a Maliki judge’s ruling, he violates its fundamental
constitution as a hukm. In order to safeguard the inviolable status of
judicial rulings, it is necessary, therefore, to clarify the distinction
between the hukm and the fatwa.

Al-Qarafi attempts to clarify the distinction between the fatwa and
the hukm by enlisting the service of a basic dichotomy maintained
in medieval Muslim thought. He identifies the farwa as a khabar (re-
port, simple assertion) and the hukm as an insha’ (origination). The

if the primary emphasis in their thinking were on rules and principles, we make it appear,
contrary to the truth, that the individual attitudes and predilections of the judges are
inoperative.” Ibid., 133. “The fact is, and every lawyer knows it, that those judges who
are most lawless, or swayed by the ‘perverting influences of their emotional natures,” or
most dishonest, are often the very judges who use most meticulously the language of
compelling logic, who elaborately wrap about themselves the pretense of merely discov-
ering and carrying out existing rules, who sedulously avoid any indication that they
individualize cases.” Ibid., 137-38. It might be added here that even the principle of
precedent or stare decisis, which binds judges to the holdings of previously ajudicated
cases, would not fully eliminate judicial discretion. For it is essentially the presiding judge
himself who determines what the previous holding was.
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significance of this dichotomy for maintaining the distinction between
the fatwa and the hukm lay in a number of fundamental differences
between the khabar and the insha’, chief among which include the
following:

1. The khabar is subject to being believed (fasdig) or disbelieved
(takdhib), while the insha’ is subject to neither of these.

2. The khabar is not a cause that brings its referent into actual existence,
nor does its existence necessitate the existence of its referent. The insha’,
on the other hand, is a cause (sabab) which brings its referent into actual
existence, and its existence brings about, necessarily, the existence of
its referent.®

An assertion (khabar), e.g., “Zayd stood up,” is not a cause producing
the actual standing of Zayd. At most it produces in the mind of a
listener the belief that Zayd stood up, at which time the listener will
confirm this statement as truth. On the other hand, due to prior
knowledge or subsequent investigation, this statement may not pro-
duce or sustain belief in this listener’s mind, and he may repudiate
it as false. This contingency, which is inherent to all simple assertions
(akhbar/s. khabar), stands in sharp contrast to the self- sufficiency of
statements that function as originations (insha’). For the truth content
of the latter inheres in the statements themselves. For example, when
a man says to his wife, “You are divorced,” or to his slave, “You
are free,” these statements, as originations, have the immediate and
automatic effect of producing actual divorce and manumission; the
bonds of matrimony and servitude are severed forthwith, and formerly
licit actions are rendered thereby illicit.®” As such, it would be superflu-
ous for one to confirm or repudiate these statements. For, their truth
content is confirmed by the words themselves.

Al-Qarafi points out that there is an important difference between
confirmation (tasdiq) and repudiation (takdhib), on the one hand, and
truth (sidg) and falsehood (kadhib) on the other. The truth or falsity
of a statement inheres in the statement itself; confirmation and repu-
diation are ontologically extraneous and come from without.’® From
a factual standpoint, therefore, while a khabar may be true, because

8 Tamyiz, 48-49. A third difference is that the khabar is contingent upon the time frame
of its referent (past, present, or future) whereas the insha’ is not. Ibid., 48.

8 On insha’ as a legal institution, see below, 175-77.

8 gl-Furag, 1:18.
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it is merely a khabar, it may be repudiated as false. Conversely, a
khabar that is false may be accepted as truth. What is important in
all of this is that, regardless of its actual truth content, any statement
that is a khabar remains subject to the independent judgments of its
recipient.?® This contrasts sharply verbal formulae used for acts of
insha’, or origination. For the latter are self-confirming and are, as
such, not subject to the independent judgments of their recipients.

The upshot of all of this for the farwa and the hukm is as follows:
(1) the fatwa, as a khabar, is subject to the independent judgments
(belief or disbelief) of its recipient, whereas the hukm, as an insha’,
is not; (2) the binding force of a fatwa is thus contingent upon the
assent of its petitioner, whereas the binding force of a hukm inheres
in the decision itself; (3) while the recipient of a farwa has a choice
of accepting or rejecting it, a litigant in an adjudicated dispute has
no choice before the hukm of a judge; and (4) whereas the hukm
automatically disarms and silences all dissenters, the farwa does not.

To be sure, al-Qarafi’s description of the hukm as an insha’ was
not an idle innovation. In Tamyiz he had presented the traditional
definition of the hukm as “(the imposition of) a binding obligation
(ilzam).”® After pointing out a number of defects in this definition,
he goes on to redefine the hukm as

... the origination (insha’) of a disencumberance (itlag) or of an ob-
ligation (ilzam) in matters [i.e., legal questions] treated by acceptable
ijtihad for dispute situations involving conflict over some worldly in-
terest (masalih al-dunya).”

Al-Qarafi cites a number of examples to clarify this definition, among
them the following:

. if (a judge) rules that land conquered by force (‘anwatan) is free
land (tilg), not wagf for the benefit of the conquerers—as Malik and

8 Al-Qarafi cifes two exceptions to this: (1) assertions (akhbar) made by God or His
messenger, or backed by the consensus of the Community; and (2) assertions of a priori
facts, such as one plus one equals two. See al-Furig, 1:19. Al-Qarafi’s mention of Prophetic
hadith should not be misunderstood: One may reject a hadith if one believes that the
assertion of the person attributing it to the Prophet is false. It is only if one accepts that
the Prophet asserted a thing that one must accept its contents as true.

% Tamyiz, 18.

9 Tamyiz, 20. Ibn Farhiin (Tabsirat, 1:11) and after him al-Tarabulisi (Mu’in, 8) intimate
that this definition of the hukm was al-Qarafi’s innovation. The notion itself, however,
appears in an earlier work, Adab al-qada’, 125, of Ibn Abi al-Dam, who died in 642/
1244,
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his followers hold—and the judge is a Shafi‘i, who holds that such lands
are free, not wagf, this land is thereby rendered free.”

If a man says to a woman, “If I marry you, you are thrice divorced,”
and then marries her and a judge rules that the marriage is valid, a
(subsequent) judge, who holds that such statements necessitate divorce,
would have to uphold this marriage, and he could not issue a fatwa
obliging divorce.” '

Again, the judge’s act of giving judgement immediately transforms
the fatwa of those who hold land conquered by force to be free, and
the subsequent marriage to be valid, into a binding, unassailable hukm.
It is in this sense, i.e., of originating a status—not a content—there-
tofore non-existent, that al-Qarafi refers to the hukm as an origination.

This (binding and unassailable) status is a thing that comes into ex-
istence after the judge’s ruling, not before. Indeed, prior to this ruling
the[se] case[s] remained open to every possible form of contestation and
disagreement. And when we speak of origination (insha’), we mean no
more than this (effect).*

Al-Qarafi’s case to his interlocutors was essentially that the ability
to confer this status upon fatwas in this manner was precisely what
judgeship was all about, and that it was only this authority (wilayah)
that separated the judge from the mufti. To challenge, let alone overturn,
a judge’s ruling was to violate this very authority, which, as long as
it was used to transform an orthodox farwa, was properly exercised.
This is why al-Qarafi asserts that deputy judges are actually equal
to their principals, the latter including even the chief justice himself.®
For even though the authority of the former is derived from that of
the latter, it remains, all the same, genuine authority. And as long
as a deputy uses this authority to apply an authoritative farwa, it
remains just as illegal to challenge his ruling as it would be to challenge
the ruling of the chief justice himself.

92 Tamyiz, 20-21.

% al-Furug, 2:103. Malik held that such marriages were invalid and that the previously
pronounced divorce was binding (Tamyiz, 65-66). Al-Shafi‘i, on the other hand, held that
the previous pronouncement was void, arguing that a man could divorce a woman only
after having already been married to her. This was his understanding of the hadith, “Divorce
is the right of he who possesses the shank (at-talaqu li man malaka ‘s-saq).” (Tamyiz,
73.) The subsequent marriage was thus valid.

% Tamyiz, 28. Emphasis mine.

% Tamyiz, 61.
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1. Why Insha’?

But judicial rulings are not unassailable because they are originations;
this was only al-Qarafi’s manner of theorizing about already existing
traits. Al-Khassaf (d. 261/847), to take just one early example, up-
holds the inviolable status of judicial rulings without attributing this
to their being acts of insha’.*® This raises the question of the possible
advantages al-Qarafi could have been seeking from this particular
theoretical approach?

The answer to this querry lies, I believe, in the fact that insha’ was
the legal instrument par excellence in medieval Islamic law, and, as
such, its binding and irreversible effect was deeply embedded in the
collective conscience of al-Qarafi’s times. By aligning the hukm with
insha’, al-Qarafi hoped to gain for it the same sacrosanctity accorded
all other acts of insha’.

In his al-Furiq, al-Qarafi defines insha’ as,

... any statement the existence of which engenders the existence of its
referent, actually or concomitantly.®’

These “statements” to which he refers are actually specified verbal
formulae used to initiate certain legal actions provided for under the
Law: e.g., eleemosynary gifts, contracts, legal testimony. These “for-
mulae of origination” (siyagh al-insha’) include preterit verbs, imper-
fect verbs and active participles, each morphological form being used
in a specified area of the Law. For example, preterit verbs are used
to originate contracts: “I (have) sold” (bi‘tu) and “I (have) bought”
(ishtaraytu) for contracts of sale; “I (have) married to you” (zaw-
wajtuka), and “I (have) accepted (qabiltu) for contracts of marriage.
Present tense verbs are used when tendering testimony in court: One
says, “I bear witness” (ashhadu);, “I (have) born witness” (shahadtu)
would not be valid.”® Active participles, as in, “You are divorced”
(anti talig) and “You are free” (anta hurr), are used to originate divorce
and manumission; and so forth and so on.

Whenever these formulae are uttered, their effect is immediate,
automatic, and irreversible. No one, including the utterer himself, may
challenge, deny, or seek to reverse this effect in any way. That this
type of recognition was uncontested and deeply ingrained in the legal

% Adab al-qadi, 338ff.
9 al-Furaq, 1:21.
% Tamyiz, 53.



176 CHAPTER FIVE

thinking of the times is reflected in a widespread problem taken up
by al-Qarafi in the latter part of Tamyiz.

This problem begins with the fact that, while God confers the rights
actioned via acts of origination, the actual words to be used are not
designated by God. Nor is the legal effect of these words intrinsic
to them from the standpoint of language. It is rather custom and the
customary exercise of legal rights via the use of certain verbal ex-
pressions that endows the latter with what may be called ‘formula-
of-origination status’. This is clearly stated by al-Qarafi in his al-
Furagq.

A man’s statement to his wife, “You are divorced,” does not effect
divorce, according to the original meaning of these words (bi ‘I-wad"i
‘I-awwal). Rather, the original meaning of this expression is that he
informed (akhbara) her that he had divorced her thrice. Ordinarily
speaking, these words would not legally bind him in any way. On the
contrary, the effect of such a statement would be similar to what occurs
were she to ask him about her status after a divorce and he were to
respond, “You are thrice divorced,” informing her that divorce had taken
place. This is the original effect of these words. And they have only
come to acquire the ability to bring divorce into actual existence by
the fact that custom has converted them from a mere assertion (khabar)
into an origination (insha’) (wa innama sarat tufidu ‘t-talaga bi sababi
‘n-naqli ‘I-‘urfiyi ‘ani ‘l-ikhbari ila ‘l-insha’). This is how all such (legally
binding) formulae work.”

Al-Qarafi cites a number of areas in which changes in custom had
divested one-time formulae of origination of their legal effect: e.g.,
sale, murabahah, commercial transactions, divorce, etc. Because these
formulae had lost their legal status, it was illegal, al-Qarafi insisted,
to hold the laity to the legal effects of these outdated phrases simply
because they had at one time been used as formulae of origination
and handed down as such in the manuals of figh. It was wrong,
according to al-Qarafi, to inform a layman that his saying to his wife,
“You are devoid of obligation (anti khaliyah),” or “I have given you
to your family (wahabtuki li ahliki),” actioned divorce. For although
these phrases had been identified by Malik in al-Mudawwanah as
formulae for divorce, it was no longer the custom of the people in
7th/13th century Egypt to use these phrases for this purpose. In fact,

% al-Furiag, 1:23.
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many people no longer even knew what such phrases meant.'® Thus,
al-Qarafi protested,

You know that you do not find anyone using these phrases today. On
the contrary, whole lifetimes pass, and no one hears anyone say to his
wife when he wants to divorce her, ‘anti khaliyah,” or ‘wahabtuki li
ahliki’. No one hears anyone use these phrases (today), neither to severe
the marital bond, nor to designate the desired number of divorces.'!

In sum, al-Qarafi’s argument was that since it was custom that endowed
words with legal force it was to custom and not the words themselves
that one had to look. For most of the men of his time, however, it
was inconceivable that a formula of origination could ever be any-
thing but a formula of origination; words used in this capacity could
never lose their legal effect. On this understanding, they continued
to give fatwas based on outdated formulae, holding people to the legal
implications of words which they had little to no understanding. And,
despite his eloquent campaign against this practice, al-Qarafi was
ultimately forced to concede defeat.

... most of our partisans and the scholars of our time do not support
this position of mine. In fact they condemn it. And I believe their position
to be in violation of the consensus of the Imams. Indeed, this position
(which I have articulated here) is clear to anyone who contemplates it
with a sound mind and a critical eye, free of the partisan biases of the
madhhabs, which is unfitting for anyone who truly fears God Almighty.'®?

This problem and the fact that it thwarted al-Qarafi’s efforts to over-
come it reflects the deeply ingrained sacrosanctity of anything asso-
ciated with insha’. By redefining the hukm as an insha’, al-Qarafi’s
aim was thus to reinforce its inviolableness by equating it with an
instrument whose legal status and effects were readily conceded and
whose violation was unthinkable. It is perhaps significant that it was
the Shafi‘is, and not the Hanafis, who went along with al-Qarafi in
identifying legal actions (e.g., sale, divorce, etc.) as acts of insha’.'®
This suggests that his main target was, again, the Shafi‘is, and it was
hoped and anticipated that his theory would achieve its greatest success
with them.

10 Tamyiz, 237-38.
11 Tamyiz, 238.
192 Tamyiz, 241.
193 Tamyiz, 58-59.
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B. Apropos the Shafi‘i Doctrine on Principal/Deputy Disparity

Having established the khabar/insha’ dichotomy, al-Qarafi was left
to contend with the Shafi‘i doctrine which allowed principals to filibuster
rulings—even after these had been recognized as rulings—by simply
refusing to implement them, “neither enforcing nor overturning [them],
but simply leaving the matter as it is”.'® The problem here begins
essentially with the fact that even where there was mutual recognition
across madhhab lines, when it came to interaction between members
of disparate schools it was one’s own view that would be relied upon
to determine the legality of the shared act. As such, a Shafi‘i principal
would be well within his right to judge the ruling of his Maliki deputy
to be inadmissable, since it contradicted the view of the Shafi‘i school.
Al-Qarafi had two responses to this problem: the first was based on
the idea of taking the perspective of those with whom one interacts;
the second was based on the legal principal of giving precedence to
specific categories over general ones (faqdim al-khass ‘ala al-‘amm).

1. Taking the Perspective of the Other
It may be recalled that some Shafi‘ls, among whom should be in-
cluded Ibn bint al-A‘azz, insisted that where a principal believed the
ruling of his deputy to be wrong, he was not bound to confirm it.
This was based on the notion that to do so would be tantamount to
forcing the principal to give a ruling which he believed to be incor-
rect.'® This position turns on the idea that interaction with another
party cannot be justified by the fact that the shared action is in
conformity with the latter’s view; on the contrary, shared actions are
valid only if they conform to the doctrine of one’s own school. Against
this more parochial stance, al-Qarafi introduces the argument that the
propriety of interaction cannot be judged solely on the basis of one’s
own view; rather, as long as one’s initiating counterpart does not
contradict his school, it is legitimate to interact with him, even if the
shared action goes against the view of one’s own madhhab. On this
understanding, principals are justified, indeed bound, to enforce the
rulings of their deputies, as long as these are sound according to the
school of the latter.

The most useful discussion of the issue of interaction appears in
response to the question of whether it is permissible for a Shafi‘i to

1% al-Furaq, 2:104.
105 See above, 66.
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be led in prayer by a Maliki, and vice versa, “despite the fact that
each believes that his counterpart commits acts (in connection with
prayer) which would render the prayer invalid were he himself to
commit them; for example, one who wipes only a part of his head
(in ablution), or omits the basmalah [in reciting the Opening Chapter],
or fails to rub (tadlik) when performing ritual washing.”!'% To be sure,
these questions were not new.'” And al-Qarafi’s position can perhaps
be best appreciated by way of comparison with the responses of two
Shafii jurists, Abii Hamid al-Ghazali and al-‘Izz ibn ‘Abd al-Salam.

Al-Ghazali’s response to the question of whether a Shafii could
be led by a Hanafi was in the negative. The reason for this was that
the Shafi1 did not believe the Hanafi’s to be a valid prayer. In other
words, were the Shafi‘lc himself to pray in this manner, his prayer
would not be valid. Al-Ghazali notes that in and of itself the Hanafi’s
prayer would be valid for the Hanafi, because it is the result of his
Imam’s ijtihad. But for a Shafii, who believes not Abi Hanifa but
al-Shafii to be correct, to be led in prayer by a Hanafi would result
in an invalid prayer.'®

Al-‘Izz, on the other hand, had a different approach. Apparently
failing in his attempt at a logically consistent solution, he threw theory
aside, choosing instead to attack the problem from a more practical
angle: If it is maintained that a Shafi‘i cannot be led by a Maliki (and
vice versa), the numbers in attendance at congregational prayers will
decrease. This is an unacceptable vitiation of the basic imperative to
worship God as a unified community.'® Therefore, al-Izz held, it was
permissible for a Shafi‘i to be led by a Maliki, although this was for
him clearly an exception to the rule.''

1% Tamyiz 2217.

107 See, for example, al-Sawi, Bulghat, 1:160, where it is reported that Ibn al-Qasim
(d. 191/806), the early disciple of Malik, was asked a similar question to which he responded,
“If I know that a man does not recite [al-Fatihah] in the last two units of his prayer,
I do not pray behind him.” Ahmad Ibn Hanbal (d. 241/855), on the other hand, was asked
if he would pray behind a man who did not renew his ablution following a nose bleed,
to which he responded, “How am I to refuse to pray behind the likes of Imam Malik
and Sa‘id b. al-Musayyib?” See Shah Wali Allah al-Dahlawi, Hujjat allah al-balighah,
2 vols. (Cairo, n.d.), 1:159.

1% al-Mustasfa, 2:370-71.

19 See Tamyiz, 228; al-Furigq, 2:100.

119 At one point, for example, al-Izz is asked if it is permissible for a Shafi‘i to do
business with a Maliki who seizes some commodity or makes a contract by means believed
by the Shafii to be illegal, affirming in both cases that these actions are permissible
according to the madhhab of Malik. Al-‘Izz responds: “A Shaf’i‘i should not do this; this
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For his part, al-Qarafi differs with both al-‘Izz and al-Ghazali. He
differs with al-Ghazali in that for al-Qarafi a Shafi‘i should judge the
validity of a prayer led by a Hanafi according to Abu Hanifa’s criterion,
not that of al-Shafi‘i. And as long as the Hanafi does nothing to
contradict Abu Hanifa’s doctrine, the prayer is valid, both for the
Hanafi and the Shafi‘i. Al-Qarafi points out that were a Shafi‘i to be
led by another Shafi‘i who did not recite the entire Opening Chapter
(al-Fatihah) or the basmalah, his prayer would be invalid; for these
things are required according to the ijtihad of al-Shafi‘i. Likewise,
were two Shafi‘is to disagree on whether a body of water had been
polluted by a small amount of ritually impure substance, the Shafii
who believed the water to be ritually impure (najis) could not pray
behind the other, even if the other did not believe the water to be
ritually impure. The reason for this—and herein lies al-Qarafi’s
contribution—is that small amounts of ritually impure substances
pollute entire bodies of water, according to the ijrihad of al-Shafi‘i.
Thus Shafi‘i “A” who sees Shafi‘i “B” perform ablution from such
water believes the latter to be in violation of his own madhhab. It
would be illegal, therefore, for “A” to accept “B’s” leadership in
prayer, even if the latter does not believe himself to be in violation.
Were a Maliki, however, to come along and perform ablution from
this same body of water, it would be permissible for Shafi‘i “A” (or
any other Shafi‘i) to be led by this Maliki in prayer. For small amounts
of ritually impure substances do not pollute entire bodies of water
according to the ijtihad of Malik, which, as indicated earlier, is orthodox
for Malik and all who follow him. Thus Shafii “A” does not believe
the Maliki to be in violation of orthodoxy. And for this reason, his
prayer behind the latter must be considered sound.''!

As for the view of al-‘Izz, al-Qarafi points out that it is inconsistent.
For if the interest of maintaining large numbers can justify a Shafi‘i’s
praying behind a Maliki, it should also justify one’s praying behind
another with whom he disagrees on the direction of prayer (giblah).
But neither al-‘Izz nor anyone else allows this.!"? Having made this
point, however, al-Qarafi goes on to concede that the two cases are

accords best with true piety. But if he follows Malik in this and similar issues, there is
no harm (in this transaction), even if he is a Shafii following Malik on this particular
question only. And perhaps this is among those things that are intensely discouraged
(yashtaddu karahatuh), owing to its weak justification.” See Fatawa, 38-39.

"' See al-Furig, 2:100-02, esp. 102.

"2 Tamyiz, 228.
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actually different; for facing the direction of prayer is a universally
agreed upon (mujma‘ ‘alayh) question; rubbing (tadlik), reciting the
entire al-Fatihah, etc. are disputed (mukhtalaf fih). Thus, if a person
believes another not to be facing the direction of prayer, he believes
that person to be in violation of consensus, i.e., the madhhab of the
ummah, unlike the situation where one omits portions of al-Fatihah
or fails to rub when performing ablution.'

2. Taqdim al-Khass ‘ala al-‘Amm

Al-Qarafi’s proposal to take the perspective of the other was a new
idea for which he claimed credit as the innovator. Another solution
to the filibuster tactic was based on a long-established principle in
usul al-figh which stipulated that whenever there was conflict between
a general and a specific injunction, precedence was to be given to
the specific. This appears to be the argument most favored by al-
Qarafi, perhaps because he realized that being more clearly grounded
in the tradition it would stand a better chance of success.

The principle, “giving precedence to the specific over the general,”
(tagdim al-khass “ala al-‘amm) may be summarized as follows: Expres-
sions may connote a broad radius of meanings. For example, the
Arabic word, “ayn,” may refer to an eye, a gold coin, a spy, a spring
of water. To understand this expression in its general sense (‘Gmm)
would be to include all of these constituents, and, on this understand-
ing, a prohibition on touching an ayn would proscribe all of these
things. On the other hand, expressions may also denotate, i.e., they
may be used to refer to only a subset of all possible referents. This
is usually achieved via the use or reliance upon some extraneous or
contextual “specifier,” or “mukhassis,” and the resulting denotatum is
referred to as specific, khass.''"* Understood in its specific sense, a
prohibition on touching an ayn might include only gold coins. Ac-
cording to al-Qarafi, there was consensus among legal theoreticians
(usulis) that whenever there was conflict between two injunctions, one
being understood to be of general signification (e.g., “Do not hold
to the bonds of matrimony with unbelieving women” [Q 60:10]), the

3 Ibid., 229-30; al-Furigq, 2:101.

!4 There was actually wide disagreement among classical jurisprudents as to whether
words in and of themselves could convey general or specific signification. The resulting
debate produced four distinct theses: (1) general signification; (2) specific signification;
(3) homonymity; and (4) a non-committal stance. For the most exhaustive treatment of
this subject, see B. Weiss, Search, 402ff.
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other being understood to be of specific signification (e.g., “Made
lawful to you from this day on are... chaste women from among
the People of the Book™ [Q 5:5]), precedence was to go to the specific,
and the general injunction was to be understood in its light.''> The
reason for this was that to give precedence to the general injunction
would be to obliterate the specific one, while giving precedence to
the specific injunction would not completely obliterate the general
one, since some portion of the latter would remain. In other words,
to break bonds of matrimony with all unbelieving women would
obliterate the permission to marry chaste Jewish and Christian women;
but to marry only Jewish and Christian women would not completely
obliterate the command to break bonds with unbelieving women, since
unbelieving women other than Jews and Christians would remain
unlawful. Moreover, in the face of such apparent contradictions it
must be assumed that the intended meaning of “unbelieving women”
excluded Jewish and Christian women to begin with.!'¢ Thus, particu-
larizing general statements (takhsis al-‘Gmm) actually constitutes a
means of removing textual ambiguities and apprehending the origi-
nally intended meanings of words.'"”

Al-Qarafi applies this principle to judicial rulings in the face of
dissenting views, the latter of course including the view of a dissent-
ing chief justice.

God the Exalted has delegated to judges the right to originate rulings
in specific cases involving disputed legal questions. Therefore, when a
judge rules, by God’s permission, and his ruling on behalf of God is
substantively correct, this ruling becomes as a text from God (kana
dhalika nassan waridan min Allah) upon the tongue of His represen-

115 See Tamyiz, 67, 77, 85, 122, and passim. The notion that words denotate and that
it is often necessary to set their general meaning aside is found in Ahmad b. Hanbal’s
polemics against the Mu‘tazilites, where, for example, Jahm b. Safwan argues that the
Qur’an must be created because God says that He is the Creator of all things (khaliqu
kulli shay’), to which Ibn Hanbal responds that “all” in this case is a denotatum. Among
his proofs is the fact that while God says of the Queen of Sheba, “She was given of
everything,” (27:23) the kingdom of Solomon was a thing of which she was not given.
See Ahmad b. Hanbal, a/-Radd “ala al-zanadiqah wa al-jahmiyah, (Cairo: Salafiyah Press,
1399/1979), 33-34.

16 Sharh, 203-04.

"7 Particularizing general statements appears to be a method favored by the Malikis,
who see general statements as conjectural and specific ones as certain. This contrasts, the
view of the Hanafis, for example, who consider both types certain and resort in the face
of apparent contradictions to the method of abrogation (naskh). See ‘Umar F. ‘Abd Allah,
‘Amal, 149-54.
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tative, who is His representative on earth and successor to His prophet,
regarding this particular case. This case must therefore be removed from
the sphere of (cases treated by) the dissenter’s madhhab. For the legal
proof relied upon by the dissenter is general, while this “text” (from
the judge) is specific to a particular species of this genus of case. There
is, thus, concerning this particular species, a conflict between the spe-
cific proof, i.e., the ruling of the judge, and the general proof, i.e., what
the dissenter believes to be correct. And in such cases, the specific is
to be given precedence over the general, as has been established ac-
cording to the science of legal methodology (usul al-figh).'®

The view of each school of law represents a subset of the mother-
set of valid views on the question under review. When a judge chooses
as his ruling the view of his school, he renders this view specific,
identifying it as the view specifically intended by God to be applied
to the case under review. As the specific, this view takes precedence
over all of the remaining views, according to the agreed upon prin-
ciple, tagdim al-khass ‘ala al-‘amm. In this way the judge’s ruling
“denies the dissenter the right to follow his own school, and forces
him to accept the view represented in the judge’s ruling.”'

The ruling of the judge is also specific in another sense, namely,
that it applies only to the case under review; it has no probative
weight outside this specific case. Judicial rulings do not affect the
views of the schools in cases other than the one adjudicated, even
where the generic question is identical to that settled at court. It is
in this context that the oft-cited rule to the effect that the ruling of
a judge ends the dispute among the fugaha’ must be understood:'?
It ends the dispute only as regards the adjudicated case; generically
speaking, the legal question continues among the madhhabs as a
disputed question of law. On the other hand, fatwas (and all views,
including those of a chief justice, are in the face of a valid decision
only fatwas'?') that go against judicial rulings are of no effect whatever,

118 Tamyiz, 122.

1" Tamyiz, 70. For a more concrete example of how this principle is applied, see the
example of a case involving a man who says to a woman, “If I marry you, you are thrice
divorced,” at Tamyiz, 65-66. See also al-Qarafi’s lengthy response to Qu. no. 26 at Tamyiz,
110-22, where he argues that the decision of a judge in effect changes the farwa normally
given by a madhhab as regards the adjudicated dispute.

120 Cf., G. Makdisi, Rise, p. 201. “... [o]n the other hand, the qadi’s hukm was a
decision, a judgment, which in putting an end to differences of opinion, put an end also
to the free play of ideas leading to the strongest opinion accepted by the consensus of
the community.”

12l See “Obiter Dictum,” below, 213-17.
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and litigants may not take them as a means of extricating themselves
from judicial decisions.'?

Again, the principle, tagdim al-khass ‘ala al-‘amm, only reinforced
the already existing consensus prohibiting challenging and overturn-
ing valid rulings in cases involving disputed questions of law. By
virtue of this principle, al-Qarafi notes that such rulings are actually
more inviolate than those in cases where the legal question is one
of consensus. For, in the latter case, he points out, there is only one
impediment to challenges, namely, consensus, whereas in the former
there are two impediments: consensus and “giving the specific pre-
cedence over the general”. Marvelling at this plainly unexpected result,
al-Qarafi gloats triumphantly, “It is indeed strange how judicial rulings
in cases involving disputed questions become stronger than those in
cases where the legal question is one of consensus.”'? This incredulity
was of course entirely feigned; for it was his very intention from the
beginning to reinforce the authoritativeness of disputed views. Afterall,
it was in their subscription to their respective views on disputed
questions that one madhhab distinguished itself from the other. By
reinforcing, therefore, the authoritativeness of disputed views, al-Qarafi
advanced yet another step towards his ultimate goal of insulating the
madhhabs and ensuring that the views of each school retained their
status as bona fide, applicable law.

2 Tamyiz, 126-27.
123 Tamyiz, 66-67.



CHAPTER SIX

DEFINING THE LEGAL JURISDICTION OF THE STATE:
AGAINST THE TYRANNY OF GOVERNMENT

Where law ends, there begins tyranny.'
I. General Introductory

There is something intuitively compelling about these words. Almost
effortlessly they seem to comport with what is normally perceived to
be the function of law in any society. For his part, however, al-Qarafi
seems to harbor some misgivings about this notion too uncritically
indulged. From his perspective, not only could law be used as a means
to tyranny but as a rather effective means at that. In other words, al-
Qarafi appears to entertain the suspicion that where law begins so
do the avenues to tyranny. This perspective was conditioned of course
by the fact that Islamic law in his time was backed by a power-
weilding Muslim state, one of whose primary functions was to guar-
antee conformity to the shari‘ah. In such a context, especially from
the vantage-point of the politically weaker schools, it is easy to un-
derstand the fear that the state may use its authority as executor as
an excuse to fordize the law, the Caliph or Sultan simply assuming
the prerogative of adopting Hanafi or Shafii views and imposing
these on the community as the uniform law of the land. This becomes
an especially imminent and intractable danger given the corporate
status of the madhhabs and the unimpeachable authority it confers
upon the said Hanafi or Shafi‘i doctrines. For on such an understand-
ing, there can be little grounds on which to oppose the state as it goes
about the business of fordizing the law, even if such a process should
imply undermining the authority of all other views. At bottom, however,
this very possibility begins with the fact that the religious law endows
the state with the executive authority necessary to the pursuit of any

! These words appear in the entrance to the Justice Building in the small town of
Bloomington, IN, where I presently reside. They are attributed to a certain “Pitt,” whom
I take to be the 18th century Earl of Chatham, William Pitt the Elder (1708-78).
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such fordizing policy. And it is here, in the fact that the state functions
as the legitimate executive overseer of the religious law, that we find
the origins of the idea that where law (or the idea of legal jurisdiction)
begins, so do the possibilities for tyranny.

One way of dealing with at least some aspects of this problem
would be to show that not all Hanafi or Shafi‘i views were legal in
the strict sense, the point being that, with few exceptions, only legal
views were enforceable as bonafide law. Another approach would be
to invoke the corporate status of one’s own madhhab, including the
right to follow its doctrines and to ignore extraneous views. These
lines of argument, again, to my knowledge unique to al-Qarafi, have
already been discussed in chapters three and four. A third means of
limiting the state’s authority would be to limit the scope of the area
over which it could claim legal jurisdiction. This, the subject of the
present chapter, al-Qarafi attempts to do by pointing to the distinction
between law, on the one hand, and the legal process, on the other,
and then restricting the state’s jurisdiction to the latter, itself limited
to specified areas of concern. Though al-Qarafi himself does not
speak precisely in these terms, the law/legal process dichotomy has
proven a valuable tool in penetrating the ultimate aims and objectives
behind his thought. However, as this approach will likely appear a
tad unique, if not suspect, I shall preface my discussion of the limits
of government with an attempt at vindicating this methodology. This
will include some suggestions about the advantages to be derived
from this particular approach as well as some of the pitfalls that can
result when the distinction between law and the legal process is not
duly observed.

Il. The State Between Law and the Legal Process

“The sacred law of Islam,” wrote the late Joseph Schacht,

is an all-embracing body of religious duties, the totality of Allah’s com-
mands that regulate the life of every Muslim in all its aspects; it comprises
on an equal footing ordinances regarding worship and ritual, as well
as political and (in the strict sense) legal rules.?

2 Intro, 1. Emphasis mine.
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This statement by this eminent authority on Islamic law is undeniable
in its basic assertion. It is the product, however, of a very particular
approach to the study of law itself, namely, that which views law from
the perspective of legal rules. Since the rise of American Legal Realism,
however, it has been demonstrated that law can be viewed from another
perspective, namely, that of the legal process. This is the approach
taken, for example, by Alan Watson in his insightful and provocative
work, The Nature of Law. On this approach, the issue becomes not
one of identifying those areas of human activity that are subject to
legal contemplation; the issue becomes, rather, one of identifying those
areas that are regulated by rules that are backed by sanctions via some
sort of legal process. One advantage of this approach is that it pro-
vides a more useful framework within which to examine the relation-
ship between law and government. For, while it is government, backed
by the state, that assumes the right and responsibility of implementing
legal sanctions, in seeking to carry out this executive function, it is
also bound to operate within certain limits designed to restrict its role
to that of executor. The distinction, thus, between law and the legal
process becomes not only significant on the level of theory but ex-
tremely operative on the level of practical application. For it places
a clearer demarcation between the more primary act of making or
interpreting law and the secondary (though equally important) activity
of legal implementation.

It is important, in attempting to define the interconnectedness between
Islamic law and government, to recognize the distinction between these
two approaches to the study of law. For, whether one proceeds on
the basis of one or the other will inform one’s understanding of such
truisms as Islam’s non-recognition of any distinction between the
secular and the profane, which in turn will affect one’s understanding
of the resulting relationship between Islamic law, the state and the
individual. Schacht, for example, who held an LL.D. (Doctor of Laws)
undoubtedly understood the importance of this distinction. He was
certainly aware that not every rule of the shari‘ah carried sanctions
to be implemented in the here and now. But the distinction between
these two approaches has been less appreciated by other writers at
whose hands descriptions of Islamic law such as the above of Schacht
have contributed to the notion that government in Islam is as all-
encompassing as Islamic law. This is the view with which one emerges,
for example, from Professor A.K.S. Lambton’s influential study, State
and Government in Medieval Islam.
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According to Professor Lambton, the state in Islam “exists for the
sole purpose of maintaining and enforcing the law”.?> As Islamic law
is said to be all-encompassing, government is assumed to have
jurisdiction coextensive in scope with that of the law. On such a
scheme, there can be no question of limited government.* And it
becomes reasonable to assert, as does Professor Lambton, that, “The
state is ‘given’, and it is not limited by the existence of an[y] as-
sociation claiming to be its equal or superior, to which it can leave
the preaching of morality and the finding of sanctions for its truth.
It has itself to repress evil and show the way to righteousness; there
is no clear-cut boundary between morality and legality”.’ The state,
in other words, is the executor of the all-encompassing religious ideal.®
And, as the Community itself exists to bear witness to God, i.e., by
adhering to His sacred law, there can be no conflict between the
interests of the individual and those of the state. For, the good of the
individual is the same as that of the state.” Thus, “the antithesis between
the individual and the state or the government is not recognized . . .,
and, “criticism of, and opposition to, the state involve[s] apostasy and
heresy.””

Viewed from the perspective of legal rules, it may be correct to
describe Islamic law, in the words of Schacht, as all-encompassing.
But from the perspective of the legal process one would have to concede
that Islamic law is limited to specified areas of concern. The question
to be asked of course is whether government in Islam presides in fact
over the law or simply over the legal process, a question, given the
opaque locution of many if not most medieval jurists, that is admit-
tedly often difficult to answer. But the question itself, fundamental
though it may be, seems to be one that scholars such as Professor
Lambton never seriously contemplate. The result is that not only Is-
lamic law but Islamic government is presented as all-encompassing.
In the end, one emerges with an almost Hegelian-historicist notion
of the medieval Islamic state whose sovereignty over its citizens is
deemed not as a functional requirement but a moral necessity, and

3 State and Government, XV.

4 Cf., Professor Lambton’s view that medieval Muslims never developed an effective
basis for the concept of limited government. State and Government, 63—64.

5 Ibid., XV-XVL

¢ Ibid., XIV.

7 Ibid.

8 Ibid.

° Ibid., 307.



DEFINING THE LEGAL JURISDICTION OF THE STATE 189

whose absolutism assumes almost the virtue of moral truth.

This vision of the nature and function of the Islamic state is not
the exclusive preserve of scholars like Professor Lambton whose
primary area of specialization was not law but political science. In
his “The State and the Individual in Islamic Law,” Professor N.J.
Coulson, who was both formally trained as a lawyer and a leading
authority in the field of Islamic legal studies, expresses essentially the
same ideas.'® Islamic law, according to Professor Coulson, sees as its
essential function the establishment of an ideal relationship between
man and the Creator. To this end, the regulation of all human rela-
tionships, whether among individuals or between the individual and
the state, is rendered subsidiary to this ultimate purpose. “Because,”
moreover, “a properly constituted political authority, representing the
rule of divine wisdom, guarantees the welfare of the subject in this
world and in the world to come, it follows that the interests of the
State and not those of the individual will constitute the supreme criterion
of the law.”!" The stress, then, adds Professor Coulson, throughout
the entire shari‘ah lies upon the duty of the individual to act in
accordance with the divine injunctions. But, “since the conscientious
application of these divine injunctions is the declared purpose of the
political authority, the jurists did not visualise any such conflict between
the interests of the ruler and the ruled as would necessitate the existence
of defined liberties of the subject.”’? As such, “no opposition, from
criticism or abuse of the leaders to open and armed revolt, is to be
tolerated.”’® In short, “No adequate machinery . . . is provided by the
legal theory to protect the individual against the State.”'* For, it is
assumed that under this ideal form of government all men will naturally
receive their due rights.!

This extensive quoting of these scholars should not be taken as a
coded indictment of the excesses of Western scholarship. To begin
with, this is not the view of all Western scholars. Professor W.M.
Watt, for example, holds the basic purpose of the Islamic state to
reside in providing security to individuals so that they may be able

10 International and Comparative Law Quarterly vol. 6 (Jan. 1957): 49-60.

" Ibid., 51. Interestingly, Professor Coulson notes that this is a view particularly en-
dorsed in the Maliki school, based on their endorsement of istislah, or public welfare.

2 Ibid., 50-51.

13 Ibid., 56.

4 Ibid., 59.

15 Ibid., 56.
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to fulfill their religious duties, especially those of ritual worship.'®
Moreover, the tendency to view the Islamic state as a totalitarian re-
pository of legal and religious authority is not exclusive to non-Muslim
scholars in the West. Modern Muslims appear equally prone to endorse
this vision of Islamic government under whose sovereignty no ques-
tion of individual-state conflict arises. In her recent study, Islam and
Human Rights, A.E. Mayer cites the views of a number of modern
Sunni writers and activists from various countries throughout the
Muslim world all of whom endorse, mutatis mutandis, some version
of this essentially totalitarian view. To take just one random but
extremely important example, the influential Muslim thinker and activist
from Pakistan, Abu al-A‘la al-Mawdidi, was of the opinion that

... the order of the State, be it palatable or unpalatable, easy or arduous,
shall have to be obeyed under all circumstances, [save when this means
disobedience to God] . .. a person should truly and faithfully and with
all his heart, wish and work for the good, prosperity and betterment
of the State...."”

As Mayer points out, no government that purports to follow Islamic
law will ever concede that its commands and prohibitions in any way
contravene those of God. As such, there will never be grounds on
which citizens might claim the right to disobey. The proviso, there-
fore, that state injunctions conform to the rule of God affords little
if any real protection. In essence, the state is seen as the embodiment
of the religious ideal, the role of the individual residing in little more
than promoting its sanctity and welfare. It is interesting that, accord-
ing to Mayer, modern Muslim activists are quite comfortable with
tracing this vision of the Islamic state back to the classical tradition.'®

This vision of the relationship between law, government and the
community of individual Muslims does not comport with what one
finds in al-Qarafi. To begin with, while al-Qarafi recognizes the need
for the state to sustain enough authority and power to maintain order

16 Islamic Political Thought, 96.

'7 Ann Mayer, Islam and Human Rights: Tradition and Politics (Boulder and San
Francisco: Westview Press, 1991), 65. A similar attitude by a modern Muslim writer is
reflected in a recent essay by Muhammad Selim El-Awa, “A Response to N.J. Coulson’s
A History of Islamic Law, Journal of Islamic Studies, vol. 2 no. 2 (1991):143-79. At
one point, for example, the author states emphatically: “In all matters prohibited by the
Qur’an it is possible for the appropriate authorities to fix and carry out discretionary
punishment whenever they deem it necessary”. /bid., 150, nt. 21. Emphasis mine. On the
Shi‘ite side, mention has been made of Khumayni’'s expanded notion of velayet-e faqih.
For more on that topic, see Mallat, Renewal, 90ff.

8 Ibid.
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and ensure the general welfare of the community, he is far from the
Hegelian-historicist notion of the state as some sort of transcendent
abstraction that leads or even should lead a reified existence above
and beyond the competing hegemonies within society. The state, in
his view, and after it its government, is simply that group within
society that has managed to outcompete its rivals, amassing thereby
enough power to be able to impose a modicum of order over the
remaining units of society. At the same time, however, the compe-
tition that produces this group is both continuous and dialectical. As
such, both the state and its government remain players (though su-
perior to others) inextricably ensconced in the tangle of competing
hegemonies within society. The following example from al-Qarafi’s
7th/13th century Egypt will serve, perhaps, to explicate this point of
view.

As mentioned earlier, Hanafism began its rise in Shafi‘i-dominated
Egypt beginning in the first half of the 7th/13th century. In the year
665/1267, Baybars’ Hanafi vice gerent (na’ib al-saltanah), the pow-
erful ‘Izz al-Din al-Hilli, completed renovations on the famous al-
Azhar mosque, including the installation of a minbar, and planned
to reestablish the Friday prayer there. To his disappointment, how-
ever, the Shafi‘i chief justice, Ibn bint al-A‘azz, objected to this plan.
Al-Hilli, now seeking to circumvent the chief justice, took the matter
up with Baybars, who proceeded to try to pursuade Ibn bint al-A‘azz
to relax his position. But the latter persisted, holding, as had Sadr
al-Din b. Darbas (the first Shafi‘i chief justice appointed by Salah al-
Din on the eve of the latter’s takeover from the Fatimids) that the
sultan’s name could be read in only one Friday prayer in a city. For
this reason, Ibn Darbas had ordered that al-Azhar be shut down, which
it was. Meanwhile, al-Hilli, though a Hanafi, established a Shafi‘i
madrasah at al-Azhar,"” and, with the approval of a number of jurists
along with the Hanafi chief justice, proceeded with his plan to hold
the Friday prayer.” But when he invited Baybars (himself now a
convert to Shafi‘ism) to inaugurate the first Friday service, the Sultan
declined, choosing instead to stay away along with chief justice Ibn
bint al-A‘azz.?! Eventually, however, Friday prayer was reestablished
at al-Azhar.”

¥ Ibn ‘Abd al-Zahir, Rawd, 277.

2 See al-Suyiti, Husn al-muhadarah, 2:252.
2 See al-Magqrizi, Sulak, 1:556-57.

2 Ibid., 1:556.
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Whatever one makes of all the bits and pieces here, it is clear that
both the state and its government were players whose policies were
affected by the ongoing competition within society, just as the out-
come of this competition itself was often determined by the amount
of support the state gave one party or the other. To al-Qarafi’s eyes,
there was thus little incentive, and less justification, for treating either
the Mamliks or their government as neutral abstractions hovering
benevolently above the fray. Both were, on the contrary, visibly caught
in the tangle of competing hegemonies within the community at large.
Consequently, it was not law but only the legal process that al-Qarafi
was willing to cede to government. And even this, which he saw
largely as a functional requirement, he wanted to limit to what was
absolutely necessary for the preservation of order and security. For
to the extent that government’s jurisdiction remained limited, so too
would the area in which dissident views could be said to constitute
an affront to proper authority. At the same time, however, even in
areas where government’s jurisdiction was recognized, al-Qarafi at-
tempts to sidestep the problem of dissidence by introducing the concept
of obiter dictum, by virtue of which the pronouncements of govern-
ment become fatwas that must compete with other contending views
and the corporate status of the remaining madhhabs. Finally, the notion
that individuals are endowed with sui juris confers upon them the
right (and responsibility), albeit qualified, to conduct their affairs
autonomously, in accordance with the law. On this concept, govern-
ment intervention becomes the exception rather than the rule.

A. The Legal Process

According to Alan Watson, on whose description I shall rely, the legal
process is the institutionalized process which has the essential func-
tion of resolving actual or potential disputes by means of a decision.
This decision is of course backed by force. The disputes that may
be presented or summoned for adjudication are identified by the legal
rules, which define the rights, privileges and obligations to which
citizens may lay claim. In this capacity, legal rules provide the means
of invoking or calling the legal process into operation.?

It is a common feature of modern secular systems that their legal
processes do not invade every aspect of life. There are indeed “sensi-

2 Nature of Law, 20-22.
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tive areas” in which the principle ‘Law stays out’ is vigorously invoked.
What is recognized as a sensitive area will differ of course from
system to sytem, as will the means of regulating this sphere of concerns,
e.g., popular morality, tradition, malicious gossip, religion. For the
most part, however, the scope of the secular legal process is directly
proportional to the scope of the system’s body of rules. Every rule
represents a means of calling the legal process into operation; in fact,
this appears to be the very raison d’étre of a rule’s existence. Simi-
larly, the principle ‘Law stays out’ protects sensitive areas not by
placing them directly out of reach of the legal process per se but by
insisting that these are areas in which legal contemplation itself simply
has no place. As such, there remains no way of calling the legal
process into operation because there are no legal rules regulating these
areas of concern. To give an example, the Prussian code (Allgemeines
Landrecht fur die Preussischen Staaten) of 1794 states that a healthy
mother is under the obligation of suckling her child herself; how long
she must keep the child at breast is determined by the father’s de-
cision.? Now, clearly, this is an area in which most Americans would
insist that not only do the courts have no business intervening but
that law itself in assuming the right to speak on such matters oversteps
its proper boundaries. In other words, this is an area in which there
should be neither legal contemplation nor a legal rule.

By insisting that certain matters are beyond the scope of legal
contemplation, secular systems prevent the emergence of legal rules
that would otherwise govern these matters. By doing so, government
is kept at bay, since, in the absence of such rules, there remains no
means of invoking the legal process. In other words, the scope of the
legal process is controlled by setting limits to the scope of the system’s
body of legal rules.

The situation in Islamic law, however, at least according to al-
Qarafi, is patently different. Here the scope of the legal process is
restricted not by narrowing the scope of matters that may be made
the subject of legal rules but by placing limits directly on the legal
process itself. This is achieved by restricting the scope of the latter’s
effective instrument, namely, the hukm (binding decision). Since it is
the hukm that terminates disputes and carries the threat of force, any
limits placed on this instrument will amount to limits on the legal
process, since the effectiveness of the latter can extend only as far

# See ibid., 97.
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as the former takes it. The result is a range of matters for which there
exist legal rules but whose implementation lies beyond the jurisdiction
of the state. In other words, neither the state nor its government is
the executor of every legal rule, because not every legal rule has the
capacity to call the legal process into operation. This is the point al-
Qarafi is clearly making when he makes such statements as the
following. ‘

The rules of Islamic law are divided into two categories: (1) those that
may be treated by both the hukm of an official (hakim) and the fatwa
(of a jurisconsult), this category being subject thus to two types of
ruling; and (2) a category that may be treated only by the farwa.”

Now, though al-Qarafi uses the phrase, “hukm al-hakim,” literally,
“the decision (hukm) of one who decides (al-hakim)”, he has in mind
not simply judicature but government in the broadest sense. “Al-hakim,”
it is true, is most commonly used in legal contexts to refer to judges
and in a broader context to the caliph or sultan, in which latter case
it means simply “ruler”. But, according to al-Qarafi’s locution, “al-
hakim” is not confined to these three authorities alone; nor is “hukm”
confined to the decision handed down by a judge in court. Rather,
the hukm is any legally sanctioned decision issued by an authorized
government official; and any government official authorized to issue
such decisions is, accordingly, a hakim. These include, according to
al-Qarafi, the following:

caliph (al-imam al-akbar)

secretary of state (wazir al-tafwid)

military governor (al-amir al-muwalla ‘ala al-bilad)

wazir al-tafwid of military governors

military and other specialized government administrators (al-amir al-
khass ‘ala tadbir al-jaysh wa siyasat al-ra‘iyah wa himayat al-baydah)
judges (principals)

mazalim court magistrates

deputy judges

muhtasibs

court magistrates (e.g., ‘justices of the peace,’” etc.)

alms collectors

crop appraisers

arbitrators (muhakkams)*

¥ al-Furiq, 4:52.
% Tamyiz, 156-73.
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One may notice here that the sultan was not explicitly mentioned. This
was either the result of a simple oversight on al-Qarafi’s part, or
perhaps the sultan was meant to be included under the category of
“military governors”. At any rate, al-Qarafi’s failure to make explicit
mention of the sultan was certainly not an attempt to challenge the
legitimacy of the office. For, simply stated, al-Qarafi was too much
of a realist. This is clearly evidenced in his Tamyiz where he affirms,
for example, that the title “Imam” is conferred upon powerless in-
dividuals only honorifically and the true head of state is whoever
enjoys “al-saltanah al-‘ammah”, i.e., the ability to impose his will
over the remaining units of society.”’ Later, in al-Furiq he uses the
term imam more explicitly to refer to the sultan.”®

All of the above-named officials, including the sultan, are autho-
rized to issue binding decisions. In taking up the issue of the juris-
dictional boundaries of the hukm, al-Qarafi’s intention was thus to
deal with the jurisdictional boundaries of government as a whole, the
hukm being the only legally binding instrument in Islam. The limi-
tations, in other words, he seeks to impose on the hukm are meant
to translate into limits on government. Thus understood, al-Qarafi
would appear to contradict the view of Professors Coulson, Schacht
and others who seem to see in the state a perennial effort to limit
the competence of judges (i.e., what is apparently perceived to be
strictly Islamic government) against the wishes of the fugaha’, who
want instead to keep judicial competence as broad as possible.”? For
al-Qarafi at least, it appears to have been the other way around: the
state sustained an interest in expanding the jurisdiction of government
against the wishes of the ‘ulama’. The idea, of course, that the state
wanted to limit the competence of the judiciary would imply that it
derived or sought to derive some palpable advantage from doing so.
But there is no precise explanation as to exactly what this advantage
could have been. There was certainly little for the state to fear from
the judiciary: Muslim rulers were never subjected to the judicial process
via any means other than their own voluntary consent, and Islamic
law never developed a preoccupation with the issue of how to enforce
the law against the ruler. At the same time, as previously noted, outside

2 Tamyiz, 94.

% al-Furagq, 3:6.

® See, e.g., Schacht, Intro, 55-56, 106; Coulson, History, 121-23. See also Watt, Islamic
Political Thought, 94-95.
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a few local statutes promulgated and abrogated from time to time,
the medieval Muslim state as such did not possess any law other than
the shari‘ah.*® As such, a strong judiciary with the broadest possible
jurisdiction could only operate in the state’s favor. For, in addition
to bolstering the latter’s legitimacy, it provided the most efficient means
via which it could exercise and at times abuse its power. What al-
Qarafi’s writings seem to indicate is that if there was a group in whose
interest it was to place limits on the judiciary, it was not the central
power but rather the fugaha’, especially the politically disadvantaged
among them. For only in this way could the latter hope to stem the
unlawful encroachments of a government backed, on the one hand,
by a power-wielding state yet based, at the same time, on legal doctrines
alien to their own.

At any rate, returning to the hukm, it is, again, on al-Qarafi’s scheme,
the only legally binding, unassailable instrument that can be legally
imposed via the threat or use of force. This in turn informs his desire
to distinguish those aspects of official pronouncements that are bind-
ing, i.e., constitutive of a hukm, from those that are not. More specifi-
cally, al-Qarafi wants to establish the fact that not everything that
issues from a caliph, sultan or other government official constitutes
a binding decree. This is for him a goal of the highest priority, one
that is clearly reflected in the title of one of his most important and,
to my knowledge, most unique, works, Kitab al-ihkam fi tamyiz al-
fatawa ‘an al-ahkam wa tasarrufat al-qadi wa al-imam (The Book of
Perfection in Distinguishing Legal Opinions from Binding Decisions
and the Discretionary Actions of Judges and Rulers). In this work,
the legal opinion and discretionary action are consistently contrasted
to the hukm; but this is done negatively, i.e., in such a way that their
importance is presented as residing not in their constituting legal
opinions or discretionary actions but in the fact that, though they may
issue from legitimate government authorities, they do not constitute
binding, unassailable decrees.

1. The Jurisdictional Limits of the Hukm
According to al-Qarafi, the hukm is restricted in two ways. First, the
subject matter over which it may claim jurisdiction is limited roughly

% See above, 69. Even the so-called Yadsa, which the Mamliks allegedly took over from
the Mongols, would seemingly not apply here. Al-Qarafi, at any rate, certainly makes
no mention of it in any of his works.
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to civil and criminal matters, i.e., the mu‘amalat. “Religious ob-
servances” (‘ibadat) and the like lie outside government’s jurisdic-
tion. Second, within the area of the so-called mu‘amalat, only rules
from the obligatory (wajib), neutral (mubah) and forbidden (haram)
categories may be imposed via the threat of force. Government may
not impose rules from the recommended (mandiib) or discouraged
(makrah) categories. ‘

a. The Hukm Restricted to Mu‘amalat
It may be recalled from the previous chapter that, according to al-
Qarafi, the hukm constitutes an origination or insha’. By this is meant
that judges and other government officials are authorized to identify
particular views as binding and unassailable with regard to particular
cases. This applies, however, only where the case at hand involves
a disputed (mukhtalaf fih) question of law. Where the legal question
is one of consensus, the ruling issued is, technically speaking, not an
origination. The judge or official simply implements the rule identified
by consensus. That al-Qarafi should approach the matter in this way
certainly stands to reason. For where the Malikis and Shafi‘is agree
on a question, the power differential between them remains ineffec-
tual. His real concern was thus with instances of disagreement among
the schools and the manner by which this was to be accommodated.
His discussion of the hukm and the limits of the legal process assumes
thus a backdrop of cases involving disputed questions of law.
Returning to the question of the jurisdictional scope of the hukm,
according to al-Qarafi, the hukm may be invoked only for the purpose
of resolving disputes that arise in pursuit of “worldly interests (masalih
al-dunya)”. This, according to him,

precludes matters disputed in the area of religious observances and the
like (al-‘ibadat wa nahwuha). For conflicts concerning the latter do not
involve the interests of this world; rather, they arise in pursuit of the
Hereafter. Thus the decisions of government officials (hukm al-hakim)
have no place at all in (resolving) such matters.?!

This notion is further elaborated in al-Furig.

Know that all of the ‘ibadat, without exception, are absolutely immune
to the decisions of government officials. Rather, these may be treated
only by legal opinions (fatwas). Thus, every pronouncement we encounter

3 Tamyiz, 23-24.
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concerning a matter of the ‘ibadat is no more than a legal opinion. It
is thus not the right of an official to rule that the prayer of a certain
individual is invalid; nor may he rule that a certain body of water is
less than two gullahs in volume, rendering it ritually impure and, therefore,
impermissible for a follower of the Maliki school to use. Rather,
everything that is said concerning these matters constitutes no more than
a legal opinion. If these statements comport with the view of one who
hears them, he may follow them; if not, he may ignore them and follow
his own madhhab.®

The seriousness with which al-Qarafi intends that this principle be
applied is clearly reflected in what he has to say concerning the
necessity of gaining the caliph’s or sultan’s permission to establish
the Friday prayer (salat al-jum‘ah).

[IIf the Imam says, “Do not hold the Friday prayer without my per-
mission,” this would not constitute a binding decree, even if the question
of whether the Imam’s permission is required to hold the Friday prayer
is a disputed (mukhtalaf fih) question. Rather, it remains the right of
the people to hold this prayer without the Imam’s permission, unless
doing so constitutes an open display of defiance, an assault upon the
lineaments of proper authority, a manifestation of disrespect and out-
right snubbing. Under these circumstances, it becomes impermissible to
establish the prayer without the Imam’s permission—but for this reason,
and not because this is a disputed question in which an authority has
issued a binding decree (hukm).»

Al-Qarafi indicates that this was a matter of considerable disagree-
ment among the fugaha’, some of them holding that whenever the
caliph or sultan issued a statement regarding salat al-jum‘ah this
constituted a binding hukm. But this, he says, is simply incorrect.>*
For Friday prayer is a religious observance an aspect of which re-
mains disputed among the fugaha’. As a constituent of “religious ob-
servances and the like,” it lies outside the scope of the legal process.

By “religious observances and the like” (al-‘ibadat wa nahwuha),
al-Qarafi has in mind a range of matters significantly broader than
the “acts of worship and ritual,” or “the pillars of Islam.” A clearer

3 al-Furiq, 4:48. See also his discussion at ibid., 4:50ff. See also, Tamyiz, 182-83,
where he insists that the authorities’ announcements indicating the obligation to wage war
(jihad) are only legal opinions that may be accepted or rejected, not binding decisions
that must be adhered to.

3 al-Furiq, 4:49.

¥ Ibid.



DEFINING THE LEGAL JURISDICTION OF THE STATE 199

indication of the scope of this designation appears in his response to
a question in Tamyiz. There he is asked, If a case is controversial
(mukhtalaf fih) because the form of evidence adduced is controversial,
does the judge’s decision terminate, along with the litigants’ dispute,
the dispute over the admissibility of the evidence?®> Al-Qarafi’s
response is that, while the judge’s decision must be upheld, it does
not and cannot resolve the dispute over the admissibility of the evidence.
This, he says, is because the ruling of a judge may be called upon
only to resolve “conflicts over worldly interests,” which, according
to him, exclude matters such as the admissibility of various forms
of courtroom evidence. For,

conflicts concerning the scriptural sources and (the admissibility of various
forms of) controversial evidence, such as the lone witness joined by the
plaintiff’s sworn oath, and the like, arise strictly out of pursuit of the
affair of the Hereafter, not out of pursuit of any benefit that is to accrue
to any of the disputing parties here and now. Nay, disputes concerning
these matters are as disputes in the area of religious observances. For
the goal of each disputant is to establish, according to the principles
of the shari‘ah, what is binding upon every legally responsible person
(mukallaf) until the Day of Judgment, not simply to establish what is
(binding) upon him only (here and now).*

In other words, while the judge’s ruling cannot be challenged on
grounds that he relied on controversial evidence, the admissibility of
the evidence itself must remain a controversial (mukhtalaf fih) ques-
tion among the fugaha’, and the position of each school must be
acknowledged as a constituent of the disputed tier of orthodox law.
Herein lies another manifestation of how the doctrine of the limits
of the legal process overlaps with and insulates that of the corporate
status of the madhhabs, the goal, of course, in each instance being
basically the same: to limit the extent to which government can violate
the sovereignty of the madhhabs as repositories of authoritative legal
interpretations. It is quite clear from this exchange that al-Qarafi’s
“al-‘ibadat wa nahwuha” include significantly more than prayer, fasting
and what one would normally consider religious or ritual observances.

It should be noted, however, that in describing differences over
religious observances as arising out of the pursuit of the Hereafter,
al-Qarafi was not intimating any disinclination on the part of jurists

¥ Tamyiz, 75.
% Ibid., 76.
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to dispute over religious matters for worldly gain. His familiarity with
some of the more colorful figures of 7th/13th century Cairo left him
all too aware that this was simply not the case. In his view, however,
the ultimate benefit to be derived from an act of ‘ibadah accrued to
an individual not in this world but in the next. This was for him the
crucial distinction between religious observances and worldly inter-
ests. On such an understanding, it might be objected that if, as is
commonly accepted, Islam recognizes no distinction between the
religious and the secular, every action must at some level be per-
formed in pursuit of the Hereafter. This in turn begs the question of
what exactly al-Qarafi could have held to be the dividing line between
“religious observances” and “the interests of this world”’? The answer
to this question, or at least the closest we may be able to come to
one, lies, I believe, in a fair appreciation of al-Qarafi’s understandmg
of intention (niyah) and its role in Islamic law.

1. Intention (niyah)

Intention, or niyah, according to al-Qarafi, is not the mere volition
that accompanies the performance of an act; nor is it the resolution
in one’s mind to perform a particular act. These descriptions corre-
spond to iradah and ‘azm, respectively.’ Intention, on the other hand,
s “the will to exploit an action for some result which that action is
capable of yielding—not the desire to perform the act for its own
sake.”® In other words, the object of an intention must be not an
action itself but rather some goal that lies beyond that action, which
the latter may be reasonably taken as a means to achieve. To illus-
trate: One may seek through a single act of prayer a number of purposes.
One may pray as an act of drawing near to God, or in order to fulfill
the obligation to perform obligatory prayers; or one may pray simply
to be seen among men, or because one’s religious post obliges one
to do so. The mere fact that a prayer is willfully offered does not
implicate any of these objectives as the intended aim. This is, rather,
the role of intention, i.e., to isolate (yumayyiz) the specific objective
for which a willful act is performed. According to al-Qarafi, it is only
when there enters the will a desire to exploit an act for some spe-
cific purpose beyond the act itself that an intention is constituted.

3 See Shihab al-Din al-Qarafi, al-Umniyah fi idrak al-niyah (Beirut: Dar al-Kutub al-
‘Iimiyah, 1404/1984), 7-9.
% Ibid., 9.
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And, without this vision towards what lies beyond an act, there is
no intention.*

Now, according to al-Qarafi, God legislates commands and prohi-
bitions for the purpose of realizing certain benefits (masalih/s.
maslahah). Of these, some can be realized through the mere occur-
rence of the commanded act itself. Others are realized only if the
performance of the act is accompanied by the proper intention.
“Religious observances and the like (al-‘ibadat wa nahwuha)” cor-
respond roughly to the latter category, while ‘civil transactions’, i.e.,
the mu‘amalat, correspond to the former. This is the understanding
with which one emerges from al-Qarafi’s al-Umniyah fi idrak al-niyah:

Commands are of two categories. The first comprises those acts the
mere occurrence of which is sufficient to bring about the primary benefit
for which they were commanded. (These include) payment of debts,
returning entrusted property, and forwarding support payments to spouses
and relatives. For, the benefit sought from these acts is the benefit that
accrues to the recipients involved [here and now]. And (the realization
of) such benefits does not depend on the intention of the agent. Thus
one (who performs these acts) is relieved of the responsibility of re-
alizing this interest (immediately upon his performance of the act), even
if it is not his intention that his action should result in such (a benefit
to the recipient).

The second category comprises commands the mere compliance with
which is not sufficient to bring about the benefit for which they were
enacted. These would include acts such as prayer, ritual purification,
fasting, and the ceremonials of pilgrimage. For, the interest sought from
compliance with these commands is the glorification of God and open
submission to Him. And this can be realized only if the performance
of these acts is sought for the sake of the Exalted Himself. ... This
is the category of the Law concerning which the Lawgiver has required
intention.®

It should be noted that it is not al-Qarafi’s contention that acts of
the first category are not religious acts. On the contrary, these too
should be performed with the intention of worshipping God and win-
ning salvation in the Hereafter. His point, however, is that the rules
of the first category are designed first and foremost for the benefit
of man here and now. As such, whenever they are complied with,

¥ Ibid.
“ Ibid., 27-28.
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man benefits, even if God does not. Or, to state the matter more pre-
cisely, whenever one complies with a rule from the first category, he
benefits some other party here and now, even if he does not benefit
himself in the Hereafter by performing this act with the intention of
worshipping God.

On this distinction between ‘ibadat and mu‘amalat, we may resume
our discussion of the limits of the legal process. The legal process
may be invoked to enforce any rule which has been legislated pri-
marily for the benefit of man in the present life. Government may
thus be called upon to safeguard the rights of creditors, buyers, spouses,
beneficiaries to estates, and the like, in short, to enforce any rule the
realization of whose primary benefit does not depend on the intention
of the doer. When a judge rules that A is indebted to B and orders
that the latter be paid, B’s right is thereby ensured and he derives
the benefit of being paid, independent of whether it is A’s intention
that this be the result. As a consequence of the judge’s ruling, the
benefit sought from the rule on paying debts is realized, regardless
of the intention of the doer. It is for this reason that government may
be called upon to enforce such rules.

On the other hand, a judge’s ruling could not produce in a person’s
heart the intention to glorify God through the performance of ablution,
pilgrimage, jihad, abstaining from eating pork, and the like. And if
these acts are not accompanied by the appropriate intention, the benefit
for which they were legislated cannot be realized. A judge’s ruling
is thus superfluous as regards these acts.*’ And it is for this reason
that they are placed beyond the scope of the legal process.

This particular reading of al-Qarafi, though I believe it to be correct,
raises a number of questions, particularly regarding such rules as that
governing apostasy and other cognate offenses, such as abandoning
prayer (tark al-salah). For, whereas belief in Islam is clearly a matter
of religious observance, it was universally agreed that apostates could
be tried and, if convicted, executed.*> As for the five daily prayers,
it would appear that if the Friday congregational prayer is excluded
from the legal process, so should the daily salah, on a fortiori grounds.

4 Cf., however, the view of Tyan, who on the authority of al-Magrizi, writes . . . sous
la dynastie des Mamliiks, ‘rien de ce qui était de nature religieuse n’échappait a la
compétence kadi al-kudat’.” Histoire, 1:116.

4 See, e.g., Ibn Rushd, Bidayat, 2:343. For a modern rejection of this ‘classical’ view,
see Abdul Hamid Abu Suleiman, The Islamic Theory of International Relations: Its Relevance
Past and Present (Ph.D diss., The University of Pennsylvania, 1973), 162-64.
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Rather than risk falling into what Quentin Skinner refers to as a
“mythology of coherence,” according to which the complexities and
inconsistencies in an author’s writings are sacrificed in favor of a
logically consistent presentation of his thought, I prefer to state openly
that al-Qarafi is not altogether consistent in this regard. I should add,
however, that logical consistency should itself be recognized precisely
for what it is, namely, a means to gaining assent. Its presence or
absence from aspects of a thinker’s doctrine should not in all instances
be mistaken as a justification for accepting or rejecting the validity
of his goals. As R.A. Posner reminds us (in pointing out the difference
between pure and practical reason), one’s inability to prove (i.e., by
logically unassailable arguments) that napalming babies is wrong does
not at all imply one’s (or even one’s adversary’s) inability to know
that such action is wrong.*

In the case of the five daily prayers, what al-Qarafi wants to protect
is not the right to abandon the salah altogether; for this he cannot
do, since the obligation to perform the ritual prayers is established
by consensus. What he wants to protect, however, is the right to offer
prayer in a fashion perhaps unique by comparison with others, e.g.,
the right to pray without reciting the basmalah or the entire Opening
Chapter, issues over which there is disagreement among the schools
of law. Regarding these issues, al-Qarafi wants to insist that govern-
ment has not the authority to intervene and impose any particular
modality of compliance upon the Community. In other words, it is
because these are issues over which the fugaha’ have differed that
they remain beyond the realm of what government may regulate in
the area of ‘ibadat. This would apply as well to the case of Friday
prayer: Government can enforce the basic obligation to perform this
ritual; for this is a matter of consensus. When, however, i.e., the exact
time, the prayer is offered, and whether the Imam’s permission is
required are questions over which there is disagreement. Al-Qarafi’s
point is simply that, as such, these disagreements in the area of the
‘ibadat must be left standing and cannot be resolved by government.
For, in offering the prayer according to their respective interpretations
the Malikis or Shafi‘is pursue the affair of the Hereafter, not any
interest that is to accrue to any of them in this life.

4 See his “Meaning and Understanding in the History of Ideas,” History and Theory
8 (1969): 171t
“ Problems of Jurisprudence, 76-77.



204 CHAPTER SIX

A similar explanation may be offered regarding apostasy, although
here the issue becomes a bit more complicated, since it includes the
question of what actually constitutes apostasy and what happens in
the event that the apostate wishes to return to the fold. Al-Qarafi
would seem to have little problem with government enforcing the
basic rule on executing apostates, assuming that this is established
by consensus; for in such a case government would simply be doing
what any and all of the schools would do. If, however, the apostate
repents, there is disagreement among the fugaha’ as to what his ultimate
fate should be. Some hold that he must still be executed; others, e.g.,
al-Qarafi, say that execution is to be stayed.” Al-Qarafi gives no
indication as to how exactly this controversy would work itself out
on the ground, and one can only assume that if an apostate repents
before a Maliki judge, he would hold that the government cannot per-
sist in pursuing execution. Conversely, if a Shafi‘i judge refuses to
set execution aside, government cannot insist on a pardon. Here, how-
ever, i.e., in seeking to justify his overall position on apostasy, greater
reliance might have to be made on the corporate status of the madhhabs,
since in preserving or not the very life of the erstwhile apostate the
judge’s ruling cannot be said to apply to what is strictly a matter of
religious observance pursued in the interest of the Hereafter.

As for the question of what exactly constitutes apostasy, here we
enter the much more volatile and complicated area of theology. Earlier
it was stated that al-Qarafi was himself quite tolerant of those with
whose theological views he disagreed. For example, while he con-
siders incorrect the view of those “hashwiyah” who hold that God
is located in a specific place or direction, he insists all the same that
they are not to be excluded from the Faith. By this it can only be
understood that he does not condemn them as heretics whose theo-
logical indiscretions have reached the point of apostasy. Some confir-
mation of this more lenient attitude might be drawn from a report
on the authority of al-Tarabulisi, who states that al-Qarafi once issued
a fatwa exonerating a man who had been charged with apostasy for
saying about a fellow Muslim, “May God cause him to die an
unbeliever”.* This went against the view of his teacher, Sharaf al-

4 al-Furaq, 4:181. Al-Qarafi’s interlocutor objects that setting the punishment aside
in this manner will only encourage people to apostasize. To this al-Qarafi responds that
on the contrary this will encourage them to return to the fold. At any rate, he insists,
the fears of his interlocutor are unfounded, since apostasy itself is so very rare.

4 Mu‘in, 191.
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Din al-Karaki, who held that these words constituted unbelief in that
they expressed a desire that unbelief occur. On this view, according
to al-Karaki, the utterer of this statement was to be counted an
apostate.*” Al-Qarafi responded that the man did not desire that unbelief
occur but merely to insult the individual in question; the words he
used were merely a figure of speech the implications of which should
not be over-inflated.*®

In short, al-Qarafi’s writings appear to indicate that his position on
theology was essentially the same as his position on law: only where
a heretical view violated consensus could the rule on apostasy be
invoked. It should be noted, however, that al-Qarafi was of the opinion
that consensus could not be made the basis for establishing the heretical
status of a view that appeared before the consummation of the con-
sensus proscribing it. In other words, in a dispute over a theological
question over which there did not exist an already established con-
sensus, the majority could not condemn a minority on the basis of
consensus, since this would require that the minority first be excluded
from the Community such that its disagreement would not overturn
the would-be consensus. For this would require a consensus to the
effect that the minority was to be excluded (i.e., as heretics), which
itself assumes that the majority who wish to exclude them constitute
the entire Community. The majority, in other words, could only exclude
the minority by consensus; but the very consensus by virtue of which
they could exclude them would have to include them in order to
constitute a valid consensus.” Meanwhile, according to al-Qarafi, where
there are long-standing disagreements within the Community, such
disagreements simply have to be allowed to continue and cannot be
resolved by government. For such disagreements arise clearly out of
the pursuit of the Hereafter. It is interesting to note in this regard that
while imprisoned in Egypt during his heresy trials from 705-712/
1305-1312, the celebrated Hanbalite, Ibn Taymiyah (d. 728/1328),
who we know was familiar with al-Qarafi’s writings, invoked a
principle strikingly reminiscent of al-Qarafi’s on the limits of the state’s
jurisdiction. Against his inquisitors and those who goaded them on

4 Mu‘in, 191. On Sharaf al-Din al-Karaki, see above, 7.

“ This comports, incidentally, with a view al-Qarafi cites on the authority of “the
scholars” to the effect that whenever a conflict obtains between the common sense and
the literal sense of an expression, precedence is to go the common or customary usage.
See Tamyiz, 23511

¥ See Sharh, 336.
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from behind the scene, Ibn Taymiyah objected that they had no right
whatever to subject him to a trial. For,

the charges made against me do not relate to criminal acts and personal
rights, such as murder, slander, money, and the like, such that would
justify judicial intervention. On the contrary, the present matter is an
intellectual one of universal concern, like exegesis, hadith, figh, and the
like. These matters include questions over which the community has
agreed, as well as some over which they have disagreed. But where
the community disagrees on the meaning of a verse, or a hadith, or the
status of an assertion or a request, the correctness of one view and the
incorrectness of the other cannot be established by the ruling of a judge.
Rather, judicial rulings take effect only in connection with “specific
matters” (umir mu‘ayyanah), not in matters of universal concern. Other-
wise it would be possible for a judge to rule that the meaning of God’s
statement, “They shall wait three periods (thalathata qurir’),” is the
menstrual period, or the cessation of the menstrual period, and this
interpretation would be a ruling, binding on all the people. . . . Likewise,
the community has differed on the meaning of His statement, ‘The Merci-
ful has mounted the Throne (ar-rahmanu ‘ala ‘l-‘arshi ‘stawa)’: Some
say that He literally mounted the Throne and that He is literally above
it, and that the meaning of ‘mounted’ (istawa) is known, while the
modality thereof is not. And others have said that there is no lord above
the Throne, and that the meaning of the verse is that He seized sovereign-
ty over the Throne (gadara ‘ala “I-“arsh), etc. Here again, however, there
would be absolutely no probative value in the statement of a judge to
the effect that one of these views was correct, the other incorrect.’

There is other evidence suggesting that al-Qarafi’s notion of the cor-
porate madhhab was not unknown to Ibn Taymiyah and those who
participated in his earlier trials in Damascus in 705/1305. At one
point, for example, in an effort to terminate the dispute, the suggestion
was made that Ibn Taymiyah exchange recognition of his view as
the Hanbali position in exchange for recognition of the view of his
opponents.’' Mention has been made already of some of the political
realities that Ibn Taymiyah shared with al-Qarafi. Here again one is
tempted to ask what this might have contributed to the commonalities
between their thought. Perhaps more important, however, is the question

%0 See Ahmad Ibn Taymiyah, Majmi‘ al-fatawa, 37 vols., ed. ‘Abd al-Rahman b.
Muhammad Qasim al-‘Asimi al-Najdi al-Hanbali (Beirut: Dar al-‘Arabiyah, 1398/1977)
3:238-39.

5! See S.A. Jackson, “Ibn Taymiyah on Trial in Damascus,” Journal of Semitic Studies,
vol. 39 no. 1 (1994): 56, and esp. 81.
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of whether these characteristics are reflective of the views and sen-
timents of a broader category of ‘ulama’ from whom we have yet
to hear but who shared similar political and social realities.

b. The Hukm Restricted to Rulings from Specific Legal Categories
The second restriction on the binding decision pertains to the category
of rulings that may be enforced by government. As has been explained
in chapter four, legal rulings (ahkam taklifiyah) fall into five catego-
ries: obligatory (wajib), recommended (mandib), neutral (mubah),
discouraged (makrizh), and forbidden (haram).>* At one point in Tamyiz,
al-Qarafi is asked:

If the decision of a judge (hakim) is the origination of a binding legal
ruling, is it conceivable that it be drawn from any of the five legal cat-
egories which are included in the Law of God, or is such not possible?*

In his response, al-Qarafi indicates that government is bound to rules
from the obligatory, neutral, and forbidden categories only; no legal
ruling from the recommended or discouraged categories may be
imposed as binding judgments.

As for the categories “recommended” and “discouraged”, these may be
drawn upon by the authorities only for use as legal opinions, not as
binding decisions. For example, a Maliki judge’s ordering a man to pay
a severance gift (mut‘ah) upon divorcing his wife, and other such re-
commended acts... such statements constitute mere legal opinions
(farwas), not binding decisions that may quell the dispute. And the reason
for this is that statements about what is recommended or discouraged
cannot terminate disputes. Yet, the reason God commissioned officials
to impose decisions in the first place was for the very purpose of ter-
minating disputes. . . . But “recommended” and “discouraged” admit the
permissibility of doing a thing, as well as the permissibility of not do-
ing it. Thus, rules from these two categories are not capable of termi-
nating disputes.>

In other words, according to the Maliki school, it is only recom-
mended (mandith) that a man pay his wife a severance gift upon
divorcing her. A Maliki judge could thus only recommend this to a
litigant; he could not impose it as a binding obligation. According

52 See above, 117-18.
33 Tamyiz, 55.
3 Ibid., 55-56.
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to Shafi‘is, however, payment of a severance gift is obligatory.>® Thus,
a Shafii judge could obligate a man to forward a sum to his wife
upon divorcing her. This principle, simple and straightforward though
it may seem, has potentially far-reaching implications, as the follow-
ing example will demonstrate.

According to the law of profit-sharing (girad, mudarabah), the owner
of a commodity hires an agent to sell his goods at retail in return
for a known percentage of the profit gained.’® According to Malik,
however, it was reprehensible (makrizh) for the agent himself to
purchase from the supplier any portion of the commodity being sold.”’
The reason for this was apparently the belief that the agent would
offer to do this only if he believed that such would bring him a greater
profit, which was likely to result from market manipulation. Now, an
owner hires an agent to sell a quantity of oranges in return for twenty
percent of the profit. The market price is believed to be about one
hundred dollars. The agent first agrees to this but then offers instead
to purchase the oranges outright for eighty dollars. The supplier agrees
but later learns that the oranges were sold not for a hundred but for
a hundred and fifty dollars. He files suit against the agent to have
the original sale overturned on grounds that it was inadmissible,
according to the law of profit sharing, or that he be reimbursed for
forty dollars (the difference between $80.00 and $120.00, i.e., 80%
of $150.00 instead of 80% of $100.00). A Maliki judge could not
strike down the initial sale of eighty dollars; nor could he force the
agent to reimburse the owner for the difference. For, the original sale
of eighty dollars was not forbidden according to the Maliki school
but only discouraged. Were this case tried, however, by another judge,
according to whose madhhab the law of profit-sharing forbids such
practices, the sale of eighty dollars could be reversed and or the agent
could be forced to reimburse the supplier for the difference.

The idea that “law” or judicial decisions are exclusive of rules from
the recommended and discouraged categories is not new. This has
been clearly articulated, in fact most recently, by Professor Bernard
Weiss.®® What has not received in my opinion ample recognition,

55 See Ibn Rushd, Bidayat, 2:73. This also raises of course the issue of venue and
madhhab disparity between judge and litigant or litigant and litigant. On venue, see below,
210.

% Ibid., 2:178.

57 Ibid., 2:182.

8 The Search for God's Law, 9: “No dispute capable of being brought before a judge
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however, is the fact that the very assumption that judges function in
this manner implicitly assumes a régime of taqlid. For under an
arrangement where judges actually interpreted scripture directly, it
would be possible to reverse this original sale and to obligate a divorcing
husband to pay a severance gift to his departing wife by simply insisting
that, on the judge’s interpretation, these actions fell into the forbidden
and obligatory categories, respectively. Moreover, under a régime of
ijtihad, a rule holding judges to rules from specific legal categories
would be difficult if at all possible to enforce, since they would be
reinterpreting scripture anew with each individual case, and it would
be difficult to tell them that they were wrongly imposing rules from
the discouraged or recommended categories if they themselves con-
cluded that they were not. In short, the idea that judges are restricted
to rules from certain legal categories, in order to have any real meaning,
must assume that these rules are already recognized as such prior to
the time the judge comes to adjudicate the case. In other words, the
function of the judge must be understood to be simply one of applying
rules that have already been established as such in his madhhab.
Before concluding this discussion on the categories of rules that
may be applied by judges or other officials, a word must be said about
al-Qarafi’s inclusion of rules from the neutral or mubdh category. At
first blush, this would appear to be something of an anomaly, inas-
much as one would expect ‘rules’ from the neutral category to fall
less within the province of the courts than do those of the recom-
mended or discouraged categories. Al-Qarafi’s point, however, is simply
that judges have the ability not only to impose obligations but also
to establish disencumbrances (itldg). Thus, when a judge rules that
a missing husband is legally lost or that a certain peice of land has
not been reclaimed and rendered the property of one who claims it,
his action renders the erstwhile wife and the land in question licit,
i.e., mubah, to subsequent suitors and those who wish to reclaim. This
neutral or licit status is rendered, moreover, ‘binding’ and unassailable
in that it becomes illegal for anyone to challenge the licitness of
marrying this woman or of reclaiming this land. It is in this sense,
i.e., that the judge ‘imposes’, as it were, a disencumberance which
establishes the permissibility of performing certain acts that al-Qarafi

can arise in connection with a failure to perform a recommended act or with the per-
formance of a disapproved act. A judge is not, in his role as arbiter of conflicting claims,
concerned with recommending or disapproving. ...” See also ibid., 3—4.
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speaks of judges having the authority to impose rules from the neutral
category. Again, his locution and the examples he adduces indicate
that he has in mind rules that are already recognized within the
respective madhhabs as falling into this neutral category.”

c. Venue

The foregoing discussion raises a number of questions concerning the
important if as yet little-understood issue of venue. To begin with,
the outcome of any case will depend on certain presumptions of guilt
or innocence and the resulting burden of proof born by the plaintiff
or defendant. This will differ, however, from individual to individual
(both judge and litigant), depending on the actual legal doctrine of
his school. For example, where a Shafi‘i wife wants to submit a claim
of non-marriage against her Hanafi husband on grounds that she was
not represented by a male guardian (wali), the presumption will differ
depending on whether the judge approaches the case from a Shafi‘i
or Hanafi perspective. Similarly, if what can be imposed as a binding
obligation will differ according to the madhhab of the presiding judge,
one would want to ask how the madhhab of this judge is determined
and to what extent, if at all, the madhhab of the litigant is of any
relevance in determining the judge assigned to the case. Where there
is madhhab disparity between litigant and judge, are there any cir-
cumstances under which this might affect the status of the latter’s
ruling? These are obviously very serious questions in whose answer-
ing we could learn a great deal about medieval Muslim society, law
and politics. Unfortunately, neither space nor my present degree of
knowledge allow for a detailed treatment of this issue. Having found
no direct treatment of these issues in any of the works of al-Qarafi
or his contemporaries, the most I can offer is an interpretation of
certain statements by al-Qarafi that appear, in the light of later
developments, to have some bearing on these issues of venue.

We may begin with a statement found in Sharh al-majallah to the
effect that if two people have a dispute and one wants to take it before
a Shafi‘i judge while the other wants to take it before a Maliki, the
choice of judge is to go to the party who is the defendant, al-mudda‘a

% See Tamyiz, 20-21: “. .. if a judge rules that a piece of land that has been conquered
by force (‘anwatan) is licit (to all who wish to establish propery rights therein, i.e., via
sale or renting) not a wagqf for the exclusive enjoyment of the actual conquerers, as Malik
and those who follow him hold, and this judge is a Shifi‘i who holds that such lands
are licit and not a wagf, this land is rendered thereby licit. ...”
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‘alayh.® The reason given is that the defendant is seeking to absolve
himself from a charge of which it must be assumed he is innocent,
according to the principle of presumption of innocence (al-bara’ah
al-asliyah). To force him to go before a judge whose madhhab differs
from his own might violate this principle and result in a wrong
conviction, since the judge may hold him responsible for things he
does not recognize according to his school. A case in point would
be the above-cited example of the Shafi‘l wife who wanted to make
a claim of non-marriage to her Hanafi husband. To allow her the
choice of a Shafi‘i judge would wrongfully empower her to overturn
this marriage, even if she had originally agreed to it. At the same
time, to allow any plaintiff his choice of judge would lighten his
burden of proof, which, according to the principle of presumption of
innocence, always falls upon the plaintiff, since claims of legal wrong-
doing are assumed to go against the assumed norm.

In al-Furig, al-Qarafi relies upon this same principle, al-bara’ah
al-asliyah to identify who in a case is the plaintiff and who the
defendant. The plaintiff is not simply the one who initiates the charge;
the plaintiff is he whose claim goes against the assumed norm, which
in the absence of scriptural directives is determined on the basis of
custom. For example, an orphan who charges that he had not received
his inheritance from his step-father or guardian would be the defen-
dant, while the step-father or guardian would be the plaintiff, and the
burden of proof would fall upon the latter. This is because the as-
sumed norm is that the money has not been paid.*! From his discus-
sion on this matter, it appears to be fairness and the desire to protect
people from false and injurious claims that prompts al-Qarafi to place
the burden of proof on the plaintiff and to stipulate that “plaintiff”
be defined as he whose claim goes against the assumed norm. On
this view, it would appear that, in a similar manner, he would demand
that the choice of judge go to the defendant, as stated in the Sharh
al-majallah. In this he would differ, for example, from Ibn Rushd,
who states that under such circumstances the plaintiff and defendant
are simply to draw lots.*

On the question of the extent to which litigants are bound to judicial
rulings even when there is madhhab disparity between litigant and

% Salim Rustum Baz al-Lubnani, Sharh al-majallah (Beirut: Dar Ihya’ al-Turath al-
‘Arabi, 1406/1986), 1171.

' al-Furigq, 4:74-76.

%2 Bidayat, 2:345.
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judge, mention has been made of al-Qarafi’s doctrine concerning the
relationship between judicial rulings and opposing views: judicial
rulings are specific (khass); dissenting views are general (‘amm); the
specific takes precedence over the general.®® On this principle, liti-
gants have no choice whatever before the ruling of a judge, regardless
of differences in madhhab. This view is confirmed by a Shafi‘i
contemporary of al-Qarafi, Shihab al-Din Ibn Abi al-Dam, who served
himself as a chief justice in Aleppo and died in 642/1244, not long
before the appearance of al-Qarafi’s Tamyiz.

If a Hanafi ferments some wine and a Shafi‘i destroys it and they come
before a Hanafi judge and the plaintiff provides proof that the Shafi‘i
destroyed the wine after it had fermented and the judge rules that the
latter is liable for its dollar-value, the Shafi‘i must comply, absolutely,
according to the ruling of the judge.

(This holds) even if the plaintiff is unable to provide proof and the
defendant gives a sworn oath (yamin) that he is not responsible for
anything. (For in such a case) this oath would be considered untrue and
false testimony. For what is considered (in such a case) is the view of
the judge, not the view of the defendant.®

Ibn Abi al-Dam operated in Aleppo, where the situation was appar-
ently similar if not identical to that of Cairo prior to the reforms of
Baybars. While there existed any number of deputy-judges from other
schools, the chief justice was always a Shafi‘i who had the final say
in all cases. The assignment of jurisdictions, in other words, appears
to have been geographical, the chief justice holding universal juris-
diction, deputy-judges being assigned to specified areas, all of whose
residents came under his jurisdiction regardless of madhhab. Why,
under such an arrangement, a Shafi‘i chief justice might install a deputy
from another school is not quite clear. Nor is it clear whether this
deputy was to play some kind of special role in hearing cases pre-
sented by members of his school. The picture becomes even more

63 See above 181-84.

% See Ibn Abi al-Dam, Adab, 118; see also his discussion on p. 166-20. See also al-
Tarabulusi, Mu‘in, 27. The point of the second paragraph is that, ordinarily speaking, if
a plaintiff cannot provide proof of his claim, the judge may oblige the defendant to give
a sworn oath of innocence in order to absolve himself. In the present case, however, the
defendant refuses to swear that he did not destroy the Hanafi’s wine (as a matter of fact)
but insists only that he is not legally liable for the destroyed property (since, according
to the Shafi‘i school, wine is not a valuable commodity). Ibn Abi al-Dam’s point is that
this will not avail this Shafi‘i, since legal liability is determined on the basis of the judge’s
school, not the defendant’s.
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blurred following the reforms of Baybars. For this led to the instal-
lation of four chief justices (one from each school) all of whom ap-
parently enjoyed universal jurisdiction.

At any rate, the rule binding litigants to the rulings of presiding
judges, applied absolutely in cases where a judge ruled against a
litigant. There is a difference of opinion, however, where a judge
grants a litigant a right that is not permissible according to the latter’s
school. The well known position of the Hanafi school was that a
judge’s ruling rendered a thing permissible absolutely, even if it was
not permissible according to the madhhab of the litigant, and even
if the latter knowingly presented false evidence. Thus, if a man
knowingly presented false evidence to the effect that a woman was
his wife and a judge ruled that they were married, the man could
cohabitate with the woman, even if he knew her not to be his wife
prior to that ruling.® The Hanafis base their opinion, according to Ibn
Rushd, on an analogy to cases of mutual repudiation (/ian), where
the judge’s ruling renders the woman marriable to another man, even
though it is known that one of the spouses is lying and that in reality
there may be no reason for her to become licit to another man.% The
Malikis, by contrast, and some Shafi‘is, disagreed with this position,
insisting that a judge’s ruling did not render a thing known to be
impermissible permissible, nor vice versa. Thus, if a Hanafi judge
granted a Maliki the right of preemption on grounds of neighborliness
(shuf*at al-jar), the latter was not to accept it. Likewise, if a person
knows the judge to be mistaken in his ruling, he was not to partake
of a right granted on this mistaken pretext.”’

III. Obiter Dictum

Al-Qarafi’s doctrine on the limits of the legal process was designed
to limit the range of matters over which government could legally
claim the authority to resolve disputes. There would remain, however,

65 See Ibn Rushd, Bidayat, 2:345-46.

% Jbid., 2:347. Li‘an is where a husband accuses his wife of infidelity without proof.
If the wife denies this charge, both take sworn oaths, afterwhich the marriage may be
annulled. See Ibn Rushd, Bidayat, 2:86. Ibn Farhiin had stated that this Hanafi view
applied only to cases of marriage and that even some Malikis agreed with them in this
regard. He insists that in money matters, however, all agree that where a judge wrongly
grants a party some right, his ruling does not render it licit.

§7 See Tamyiz, 111.
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even on the complete acceptance of this doctrine, a sizeable area of
civil and criminal matters, the so-called mu‘amalat, in which go-
vernment authority would have to be recognized. In addition, al-Qarafi
openly cedes to the state certain discretionary powers through which
it discharged such duties as raising armies, declaring war, making ap-
pointments to public office and the like. Given this undeniably broad
area in which government enjoys either direct legal jurisdiction or dis-
cretionary powers, the issue for al-Qarafi would become how to preserve
some measure of autonomy, including the right to dissent, in areas
where the state acts within its recognized realm of authority. This al-
Qarafi attempts to achieve through the introduction of two more
apparent innovations. The first of these is his novel use of the term,
“fatwa”. The second is the premise that the office of head of state
(Imam), i.e., the caliph or sultan, includes the authority to issue fatwas.
Taken together these two innovations come down to the following:
Any action or statement by a caliph or sultan bears any one of three
possibilities; (1) that it is a binding decision (hukm); (2) that it is a
discretionary action (tasarruf); (3) that it is a farwa. As mentioned
in chapter four, there is, ordinarily speaking, a fundamental distinction
between the discretionary action and the fatwa. In the present context,
however, this distinction wanes in importance in that, despite all the
differences separating the two, they are united in the fact that both
are subject to being legally challenged or overturned.®® In other words,
when speaking of the pronouncements of government officials, a fatwa
becomes any statement that is not binding and is thus subject to
challenge. One might gain greater appreciation of the meaning of this
innovation by way of comparison with the views of an earlier jurist,
the Hanbalite, ‘Abd al-Rahman b. al-Jawzi (d. 597/1200).

In response to a problem of a growing number of unauthorized
would-be muftis setting themselves up to give legal opinions, Ibn al-
Jawzi wrote a small tract entitled Ta‘zim al-futya (On the Gravity of
Issuing Legal Opinions).® In this work he attempted to dissuade some
of his more sophomoric students from prematurely issuing statements
that might be taken by the laity as authoritative fatwas. According
to Ibn al-Jawzi, a true fatwa was an opinion given only by a licensed
jurist, and a petitioner was to act only on opinions whose issuers were
thus authorized. Al-Qarafi, meanwhile, shifts his emphasis from the

% On the discretionary action, see Tamyiz, 177-93.
¢ Chester Beatty Library, Arabic MSS. no. 3829.
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substantive qualities of a valid fatwa and the formal qualifications of
those who issue them to jurisdictional considerations and the non-
binding status of any and all statements made on certain matters
connected with the law. Whereas Ibn al-Jawzi would in all likelihood
deny that statements issued by the caliph or sultan were at all farwas—
unless these officials happened also to be authorized muftis—al-Qarafi
states openly that the right to issue farwas is basic to the very office
of Imam itself.”® This was not to say, of course, that all heads of state
were qualified in any formal sense to speak on the law. The point,
however, was simply that their ‘right’ to issue farwas had to be
acknowledged in order to ensure that their statements on certain issues
at certain times be taken as no more than fatwas, i.e., obiter dicta
in effect.

Having asserted the possibility of the pronouncements of the head
of state constituting fatwas and having redefined the fatwa as essen-
tially obiter dictum, al-Qarafi goes on to imply that the overwhelming
majority of the head of state’s pronouncements constitute fatwas. This
he does by insisting that the majority of the Prophet Muhammad’s
actions were fatwas. This does not detract from the Prophet’s religious
authority; for even his fatwas qua fatwas were binding, as an exten-
sion of his risalah or messengership, by virtue of which he was
protected (ma‘sum) from commiting errors of interpretation. Since,
meanwhile, the office of head of state descended from the Prophetic
office of imam, the implication to be drawn from the view that the
majority of the Prophet’s pronouncements were fatwas is that the
majority of what the post-Prophetic head of state declares also con-
stitute fatwas. Here, however, there is a fundamental difference: The
farwas of the head of state or imam are rendered non-binding and
subject to challenge by the fact that divine protection (‘ismah) does
not extend to the caliph or sultan. What this achieves in effect is the
right to voice dissent on any number of issues on which the state or
government has issued pronouncements by simply insisting (or assum-
ing) that these pronouncements are only fatwas and thus neither binding
nor immune to challenge. This is clearly the spirit in which al-Qarafi
states the following.

Among their (i.e., the state or government’s) discretionary actions are
their fatwas concerning the rulings on such things as religious observances

 Tamyiz, 32.
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and the like, e.g, the licit or illicit status of certain arrangements of
sexual usus (tahrim al-abda‘i wa al-intifa‘i biha), the ritual purity of
certain bodies of water, or the ritual impurity of certain objects, or the
obligation to wage jihad, etcetera. None of their pronouncements re-
garding these matters constitute binding decisions. On the contrary,
anyone who does not believe these statements to be correct may issue
a farwa in opposition to that of this judge or caliph (bal li man la
ya‘taqidu dhalika an yufti bi khilafi ma afta bihi ‘I-hakimu awi ‘l-imamu
‘I-a‘zam). Likewise, if they command us to perform an act which they
believe to be good, or they forbid us to perform one which they believe
to be evil, it remains the right of anyone who disagrees with them not
to follow them . .. other than (in circumstances where it is feared that)
opposing the Imam will constitute an act of sedition. ..."

In addition to establishing the fact that not all directives issued by
a caliph or sultan, including those on such matters as waging war,
constitute binding decrees, this passage provides some insight into the
pragmatist in al-Qarafi. He is clearly not a revolutionary hell-bent on
the right to dissent at all costs; nor is he insensitive to the need on
the part of the state or government to protect its “haybah,” or ability
to inspire awe, not merely for the purpose of sustaining itself in power
but as necessary to the maintenance of its position as final arbiter in
Community disputes. But, again, al-Qarafi wants to cede to the state
no more than is absolutely necessary to promote the public welfare
and maintain order. The rest can be left to individuals. This point will
be discussed in greater detail in the following section on sui juris.
For now, it is enough to note that al-Qarafi’s obiter dictum is not
limited to the area of ‘ibadat but has some application even in the
area of mu‘amalat. This emerges clearly from his discussion in Tamyiz
of the differential treatments meted out by the first two Caliphs, Abu
Bakr and “‘Umar I, in connection with the captured rebels from Banu
Hanifa during the wars of riddah.

Upon the death of the Prophet Muhammad, a number of tribes in
Arabia revolted against the government of the first Caliph, Abu Bakr.
In the mind of Abu Bakr, this act of sedition turned out to be hardly
distinguishable from apostasy. At the same time, the very critical nature
of this moment in the history of Islam in Arabia rendered it virtually
impossible to tolerate such open acts of rebellion against the Prophet’s
city. On this understanding, Abu Bakr set out to return these rebel
tribes to their rightful place under the government of Medina. In the

" Tamyiz, 182-83.
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process of doing so, a number of tribes were subdued, and the question
arose as to what their status should be. One such tribe was that of
the false-prophet, Musaylamah, the Banu Hanifa. Aba Bakr’s decision
was that the captives from Bani Hanifa were to be enslaved.

Now, according to al-Qarafi, Aba Bakr’s decision to enslave the
captives of Bana Hanifa constituted a fatwa, not a binding decision,
which would have rendered these captives the unalienable property
of the Muslims. As such, Abii Bakr’s successor, ‘Umar I, was justified
in reversing this action and ordering that these captives be released.”
In other words, according to al-Qarafi, “‘Umar recognized the action
of Abu Bakr as constituting no more than a fatwa or obiter dictum
in response to which he executed a farwa of his own. While it seems
obviously anachronistic to suggest that any such reasoning entered the
mind of either ‘Umar or Abii Bakr, what is important here is that al-
Qarafi identifies the action of a caliph on a clearly legal matter in
the area of the mu‘amalat as having constituted a farwa. And it is
here that al-Qarafi seems to have achieved his ultimate goal of opening
up a modicum of breathing room in which dissent could be expressed
on issues where the state has legal jurisdiction. In effect, he allows
the pronouncements of the head of state, again, even in this area
where the state acts clearly within its recognized jurisdiction, to be
brought into competition with those of the remaining fugqaha’. The
net result is likely to be that those official pronouncements that are
opposed by a sizeable enough segment of the legal community stand
subject to being treated as obiter dicta. The exact circumstances under
which the state might acquiesce in the face of such opposition will
depend of course on the status of the various competing hegemonies
within society at any given time. It seems reasonable, however, that
rather than ignore or reject the impact of this competition in medieval
Muslim politics, one might allow that al-Qarafi assumed its presence
to be an operative component affecting the degree of success or failure
confronting his theories.

IV. Sui Juris

It was, or so it seems, H.A.R. Gibb who first made the observation
that, “The law [of Islam] precedes the State, both logically and in

2 Tamyiz, 109.
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terms of time; and the State exists for the sole purpose of enforcing
the law.”” This master principle, certainly valid on its face (at least
in terms of the chronological relationship between the state and the
law) has often been pointed to in the context of efforts to explain the
place of the individual in Islam. Since the state exists for the purpose
of enforcing the law, and since the law precedes the state, the indivi-
dual’s relationship to the law, it is commonly argued, must be mediated
by his relationship to the state. The state, in other words, stands between
the individual and the law. On such an arrangement, the individual
is necessarily rendered subordinate to the state, since the only legal
rights (and to a lesser degree, obligations) he can possibly enjoy are
those that are confirmed or recognized by the state. This at least would
constitute the primary relationship, exceptions being ceded only where
unavoidable. There is, however, another way of configurating this
equation, namely, by assuming that not only the law but also the
individual precedes the state. On such a view, the individual would
enjoy a much more direct relationship with the law, and though the
state might be said to occupy an intermediate position, it would stand
not directly but much more peripherally between the individual and
the law, its intervention being the exception rather than the rule. In
other words, the relationship between the law, the individual and the
state would look more like figure A below than figure B.

Law Law

State State
Individual Individual
fig. A fig. B

This is the perspective from which al-Qarafi appears to view the matter.
And it is this perspective that informs his doctrine of sui juris, by
virtue of which the free agency of the individual becomes the rule
and government intervention the exception.

According to al-Qarafi, the rights and obligations contained in the
shari‘ah are direct and automatic. Whenever a legal cause (sabab)
obtains, there remains no need for a judge, caliph, or any other official
to sanction the effected privilege or confirm the resulting prohibition.
Individuals, according to him, are endowed with sui juris: they have
both the right and the obligation to conduct their affairs autonomously,
according to the provisions of the Law.

7 Cited in Coulson, “The State and the Individual,” 49.
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This notion of sui juris is quite basic to al-Qarafi’s concept of
Islamic law in general, one he traces in fact back to the Prophet
Muhammad himself. As stated previously, according to al-Qarafi, the
majority of the Prophet’s statements and actions constituted fatwas
and were executed in his capacity as mufti. In this capacity, his function
was analogous to that of a translator-interpreter who translates the
meaning of his patron’s speech to those who do not understand it.
The patron served by the mufti is God. Those translated to are Mus-
lims who do not understand certain aspects of God’s speech. God’s
speech is of course His revelation.” At bottom, the basic task of the
mufti is to identify those actions or occurrences recognized by God
as legal causes (asbab/s. sabab) and then to identify the legal rules
(ahkam/s. hukm) that are activated by the occurrence of these causes.
Thus, a mufti would identify the sun’s passing its zenith as a legal
cause obliging the performance of the noon-prayer, or one’s causing
damage to another’s property as a legal cause obliging reimburse-
ment.”” While the Prophet also functioned as Imam (head of state)
and judge (qadi), al-Qarafi insists that the majority of his time was
spent “inform[ing] the people, on behalf of God, of the rulings he
found (in the revelation).””

Since what the Prophet communicates in his capacity as mufti he
does so on behalf of God, it follows that what he conveys will also
constitute a direct authorization on the basis of which a person may
act. This particular characteristic of the fatwa extends even into the
post-prophetic era, the only difference being that the authority and
correctness of the Prophet’s farwas stood as a given, based on his
having been divinely protected from error (ma‘sim), whereas the post-
prophetic mufti’s fatwa, as a khabar (report),”’ remains subject to the
independent judgments of recipients. Both, however, have the capac-
ity to endow individuals with rights or impose obligations which may
or must then be discharged independent of any other authority. This,
according to al-Qarafi, is basic to the very constitution of the farwa.
At bottom, it is this very capacity within the farwa that endows in-
dividuals with sui juris.

" Tamyiz, 29.
S Tamyiz, 96.
% Tamyiz, 86.
7 See above, 171-73.
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As for his (the Prophet’s) acting as mufti, rasial and muballigh, what
he says in these capacities constitutes universal law which remains binding
until the Day of Judgment. We are thus obligated to follow every
regulation he conveyed to us on the authority of his Lord upon the
occurrence of its legal cause (sabab) without giving any regard to the
decision of any judge or the permission to be granted by any Imam.
For he, God’s blessings and peace be upon him, merely conveyed to
us the relationship between particular legal causes and their correspond-
ing legal rules. Then he left the affair between us and God. He was
neither originating a binding decision from himself, nor providing one
on the basis of what the public interest (maslahah) dictated. Rather, he
did no more than convey this information directly from his Lord, such
as [he did in the case of] prayer, alms, acts of worship, acquiring property
through contracts of sale, eleemosynary actions, etc. Thus, anyone may
undertake these actions; and their legal causes may obtain to anyone,
at which time their corresponding rules are (automatically) activated,
without there being a need for any judge to originate a decision nor
for a caliph to renew a license.”

This concept of sui juris operates, however, only as a general prin-
ciple. There are, on the other hand, circumstances under which confir-
mation or some other sanctionative action by a representative of
officialdom will be required for a legal cause to activate its corre-
sponding rule. In Tamyiz al-Qarafi is asked to enumerate these.

What is the general rule (dabit) by which it is determined which legal
rules require the ruling of a judge, the mere occurrence of their legal
causes not being sufficient (for their application), and which rules do
not require the ruling of a judge, the mere occurrence of their legal
causes sufficing (to bring them into effect)?”

Al-Qarafi indicates that the need for government intervention is engen-
dered by any of three possible circumstances:

1) Where the implementation of the resulting legal rule requires inves-
tigation, precise clarification, and exertion of effort by a perspicacious
scholar and just arbiter, in order to confirm the existence of the legal
cause and the extent to which it calls the corresponding legal rule into
effect.®

% Tamyiz, 96.
" Tamyiz, 146.
8 Tamyiz, 146.



DEFINING THE LEGAL JURISDICTION OF THE STATE 221

2) Where leaving the privilege of implementing legal rules upon the
occurrence of their legal causes to the public is likely to lead to public
strife, rancor, manslaughter, fighting, and the corruption of souls and
property.*!

3) Where there exists strong disagreement (khilaf) (among the juris-
consults), accompanied by a conflict between the rights of God (huqig
Allgh) and the rights of man.® -

The examples given under the first category include rules of two types:
(1) those whose legal causes are accompanied by substantial legal
prerequisites (shurit/s. shart) or impediments (mawani‘/s. mani); and
(2) those whose legal causes are not fixed but of a desultory or
amorphous nature.

An example of the first type would be the case of divorce on grounds
of the husband’s insolvency. Ordinarily, a husband’s inability to support
his wife is a legal cause granting the wife the right to annulment.
However, in such a case, the wife could not, according to al-Qarafi,
action this right herself. Rather, annulment would have to be executed
by a judge. This is because such a matter requires additional inves-
tigation, in order to determine if “insolvency” and “inability to sup-
port” actually exist. Likewise, it must be determined whether or not
the rule governing insolvency applies to this particular husband. For,
according to Malik, for example, if the husband’s indigence was known
by the wife at the time of marriage, his subsequent inability to support
her ceases to be a legal cause granting her the right to annulment.®

A second example adduced under the first category involves the
non-prescribed disciplinary sanctions known as ta‘zirat/s. ta‘zir. These,
according to al-Qarafi, require investigation in order to determine the
extent of the offense, as well as the status of the perpetrator and the
victim. For example, if a person is caught breaking and entering
another’s property, it must be determined that he was not doing so
in order to retrieve a thing that rightfully belonged to him; for some
jurists hold that one may repossess his property without the permis-
sion of the one in whose possession it is found.3 Or, if a person is
charged with publicly defaming (shatm, to be distinguished from gadhf)

81 Tamyiz, 148.

82 Tamyiz, 148.

8 On the issue of divorce on grounds of insolvency, see above, 150-52. This stipulation
by Malik is a legal impediment to applying the rule on divorce on grounds of insolvency.

8 Tamyiz, 100.
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another, it must be determined, first, that the words used were con-
sidered defamatory by those in whose company they were said, and
second, that the blood relationship between the two is not an impedi-
ment to the application of the rule on defamation. There are no legal
sanctions, for example, against a father verbally abusing a son.®

Under the second category, al-Qarafi cites the imposition of the
prescribed punishments, al-hudid. Here the underlying necessity for
official intervention is plainly the preservation of public order, a
universal imperative which all legal systems are called upon to pro-
mote. Al-Qarafi notes, however, that, unlike the case of the non-
prescribed punishments, the legal causes that engender hudud pun-
ishments are both known and generally of a fixed constitution. There
is thus no question of determining their proportions and no need for
a judge or other official to investigate. However, were the implemen-
tation of these rules left to the general public, civil strife and social
upheaval would be the inevitable result. Thus, the Law has removed
the application of these rules from the public’s hands and delegated
this task to those in authority (wulat al-umiir).8

Under the third category, al-Qarafi cites among his examples the
case of a debtor who frees his slave. This action, according to him,
engenders a conflict of rights: (1) the creditors to whom this debtor
owes money have a right to the slave’s dollar-value; (2) the debtor
has a right to choose between settling his debts and performing an
act of qurbah, or drawing near to God; (3) God has a right to the
debtor’s act of qurbah, represented in manumission. Moreover, there
is sharp disagreement among the schools of law as to whose right
is to take precedence.’” This original act of manumission must thus
be reviewed by a judge, who will either confirm or override it, deciding
whose right is to take precedence over whose.

As indicated in some of the examples above, al-Qarafi recognizes
that there is often disagreement over whether or not certain rules
require judicial action. For example, if a person ends up the slave
of a well-to-do relative, it is said that the latter must free him. But
does this act of manumission require the ruling of a judge? The most
widely held view was that it did not, but some jurists insisted that
a judge’s ruling was necessary.®® If a seller and a buyer disagree over

8 See al-Mawardi, al-Ahkam al-sultaniyah, 226.
% Tamyiz, 148.

8 Tamyiz, 150-51.

8 Tamyiz, 153.
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the terms of a contract which has already been consummated and each
takes a sworn oath (tahalafa) out of court affirming his position, does
the nullification of this contract then require the ruling of a judge?
Scholars differed over this question.¥ Al-Qarafi gives no actual account
of how such differences would be worked out on the ground. The very
fact, however, that they are subject to dispute would suggest that
government intervention would apply. One can imagine that their
piecemeal resolution would produce over time a custom that would
subsequently be institutionalized and no longer questioned.
Generally speaking, however, the three primary considerations cited
by al-Qarafi remain in his view the only justifications, mutatis mutan-
dis, for government intervention. Whenever, in the absence of these
three circumstances, a legal cause obtains, its corresponding legal rule
is activated automatically, and there remains no need for any action
on the part of a judge, caliph, or anyone else. In al-Qarafi’s words:

These are the three reasons for which the implementation of a legal rule
will require the action of a judge or government official. And whenever
none of these circumstances are found to exist, a legal rule is to follow
its legal cause (automatically), regardless of whether an official rules
or not.®

It has been suggested that the concept of freedom and individual rights
never had a place in Islamic political or legal thought. W.M. Watt
suggests that this may have been related to the idea that man in Islam
was considered a slave (‘abd) of God,”' and, as such, any concept
of freedom would tend to connote some sense of revolting against
God’s authority. This is not to say that freedom as an ideal was com-
pletely unknown; but “as a political force it lacked the support which
only a central position within the political organism and system of
thought would give it”.°2 While there may remain some question as
to how functionally central the concept of sui juris was to system of
Islamic legal and political thought as a whole, it certainly appears
to occupy a central position in al-Qarafi’s thought. On this recogni-
tion, it becomes difficult, at least to my mind, to ignore the possible
connections it must have had to the ideas of freedom and individual

8 Tamyiz, 154.

% Tamyiz, 151.

9" Islamic Political Thought, 97.

92 Watt, Islamic Political Thought, 97. The quoted segment is actually from F. Rosenthal’s
The Muslim Concept of Freedom.
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rights. Professor Watt has himself expressed the suspicion that there
was probably somewhere in Islamic thought a combination of ideas
that performed essentially the same function as the concept of free-
dom in modern Western thought.”® Perhaps al-Qarafi’s sui juris might
be looked upon as one such specimen.

As in the case of defining the limits of the legal process, however,
al-Qarafi indicates clearly that he is willing to adjust the principle
of sui juris according to the dictates of need and propriety. It is,
indeed, not a hermetically conceived doctrine impervious or oblivious
to political and social reality. It seeks, however, to establish the basic
premise that government intervention is, or at least should be, the
exception rather than the rule. The state, even as executive, is not
the repository of religious authority. Nor does the individual exist for
the sake of the state. It is rather the state, at least in al-Qarafi’s view,
that exists to promote the welfare of the individual. The individual,
who again actually precedes the state, is beholden, in the final ana-
lysis, only to God. In the end, the state is justified only to the ex-
tent that it promotes the efforts of the individual to obey and worship
the Creator.

9% Islamic Political Thought, 97. Professor Watt opines additionally that, “The greatest
pressure to conform... came not from the government action but from the sense of
solidarity with the community. In many cases this seems to have made a man want to
be the same as his fellows and to feel that there was something wrong with him if he
behaved or thought differently. To belong to the community meant so much to him—
life apart from the community was unthinkable—that everything that threatened to sepa-
rate him from his fellows was to be avoided.” Ibid., 98.



CONCLUSION

Codification, even as the rise of the nation-state, is a modern phe-
nomenon in the Muslim world. Yet, beneath the surface of the medieval
“jurists’ law,” especially following the settling down of the madhhabs,
there lurked the possibility of the emergence of an order whose
operation could produce similar if not identical effects. For, where
the medieval Muslim state or central power chose to erect its gov-
ernment on the doctrines and personnel of a particular madhhab, this
resulted in the inevitable displacement (or at least marginalization)
of the views of the remaining schools. At the very least, under such
circumstances, the power advantage enjoyed by the incumbent school
would confer an added authenticity upon its views. At most, it would
confer upon these doctrines ultimate and exclusive authority.

This was the situation facing Shihab al-Din al-Qarafi in early Mamliuk
Egypt around the middle of the 7th/13th century. The preeminence
of the Shafi‘i school, punctuated by the installation of a lone Shafi‘i
chief justice to preside over the judiciary, threatened not only to displace
the views of the remaining schools as authoritative legal alternatives
but to substitute power for consensus as the mechanism for settling
and managing inter-madhhab disputes. Whereas consensus (ijma“)
had traditionally admitted the possibility of divergent yet equally
authoritative legal interpretations, now where the ruling of a Maliki
judge contradicted the opinion of the Shafi‘i chief justice, there re-
mained no guarantees that this ruling would be implemented. This
possibility crystalized into reality following the ascension to the chief
judgeship of the pertinacious Taj al-Din Ibn bint al-A‘azz, a man who,
though incorruptible in his own right, pursued exclusivist and preju-
dicial policies.

In reality, however, Ibn bint al-A‘azz represented only the tip of
the proverbial iceberg. His policies underscored not only the power
differential separating the schools of law but also the fact that gov-
ernment was not above the petty rivalries and competing hegemonies
percolating within the Community at large. There was, in reality, no
reason to expect that the differences separating Shafi‘is from Malikis
would disappear upon the ascension of either to power. On the contrary,
these would continue; only now, one party would speak in the name
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of government, placing behind its views the salutary arm of the state.
It was, as such, not simply a matter of the fate of Maliki judicial
rulings but of Maliki views overall (e.g., fasting when the Shafii chief
justice announces the beginning of Ramadan) in the context of a legal
order sponsored by a Shafi‘i-dominated government.

This is the context in which al-Qarafi’s attitude toward government
per se is best understood. Government, in his view, is not an idealized
abstraction hovering benevolently above the fray. It is, rather, a func-
tional necessity that emerges out of the dialectical interaction of compet-
ing forces within society. Its primary function is to promote order and
secure the rights of citizens. It is not the repository of legal or religi-
ous authority; nor does it enjoy the right of artificially fordizing the
law, divesting in effect the views of those with whom it disagrees
of all functional authority. While the state does enjoy an executive
authority, al-Qarafi wants to limit this to that which is absolutely
necessary for the fulfillment of its basic function. This is why the indi-
vidual in his scheme is endowed with sui juris, as a result of which
government intervention becomes the exception rather than the rule.
Moreover, the range of matters on which government can legitimately
exercise its executive authority is limited by restrictions placed on the
legal process, as a result of which government intervention is confined
roughly to the area of civil and criminal disputes, i.e., the mu‘amalat,
“religious observances and the like,” “al-‘itbadat wa nahwuha,” lying
beyond the scope of the legal process. But even in the area of the
mu‘amalat, al-Qarafi seeks to preserve a modicum of autonomy by
introducing the concept of obiter dictum, as a result of which gov-
ernment pronouncements can be looked upon as constituting “fatwas”,
or non-binding dicta that can be legally challenged or opposed.

Yet, the basic unit in al-Qarafi’s constitutional scheme is not the
individual but, rather, the madhhab, or school of law. Indeed, the
madhhab emerges in his thinking as the sole repository of legal
authority. As such, it is the madhhab that confers upon the indi-
vidual the right to follow certain views or to claim exemption from
others. It is also the fact that a Maliki judge’s ruling embodies a view
endorsed in the Maliki madhhab that renders it exempt from all
challenges. This ability to authorize and protect the actions of its
constituent members constitutes what I refer to as the corporate
status of the madhhabs. On this concept, the burden of proof lies upon
those who wish to challenge the view of a school. Otherwise, the
views of all of the schools are deemed orthodox and protected as
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constituents of the mukhtalaf fih tier of orthodox law.

In this capacity, however, the madhhab, itself emerges as the product
of a significant degree of evolution. No longer a loose association of
jurisconsults held together by their mutual subscription to a set of
open-ended jurisprudential concepts and principals, the madhhab is
now constituted by its members’ mutual subscription to a concrete
body of legal rules. This is effected via the institution of taqlid, by
means of which each school is able to establish and maintain genetic
links with the mujtahid-Imams and ancient authorities of the past. It
is essentially by virtue of their association with the ancient masters
that the madhhabs are all deemed orthodox, since the views of the
ancient mujtahids themselves were all deemed valid, or at least plau-
sible enough to be followed with impunity. Tagqlid in this capacity
is not synonymous with “blind following,” or “servile imitation”. In
fact, it may not be at all incorrect to say that taqlid represents a more
rather than less advanced phase of legal development. There is cer-
tainly a sense in which the formal qualifications required of one who
sought to engage in faqlid exceeded those required of the earlier
mujtahids. At any rate, it is primarily authority, not substance, that
is borrowed from the ancient Imams. As such, taqlid precludes neither
legal change nor the continuation of innovative and creative thinking.
What it does promote, however, is a situation wherein change and
innovation assume more cumbersome and indirect forms, e.g., takhrij,
or extrapolating from the views of the ancient Imams, or the more
involved enterprise of creating genetic links between novel and ancient
views, or the even more complex exercise of what I refer to in chapter
three as legal scaffolding.

Taqlid was essential to maintaining the corporate status of the
madhhabs; otherwise, the madhhabs would remain without an already
established source of authority upon which to recline. New sources
of authority would have to be produced by each generation. But this
would mean that the authority of a view would remain open to question
until its advocate could establish himself as an authority, a feat of
no small magnitude and in no ways guaranteed. At the same time,
taqlid and the corporate status of the madhhabs diminished the effect
of any power differential among the advocates of competing views,
since the views of all schools were, ceteris paribus, equally authori-
tative regardless of political standing. As such, the madhhab comes
to operate as an instrument against tyranny in the form of the arbitrary
and artificial fordizing of the law.
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As corporate entities, however, the madhhabs would themselves
come to pose a number of distinct liabilities. To begin with, corporate
status, if enjoyed by one madhhab, would have to extend to the
madhhab in power as well. More importantly, however, if everything
espoused by a madhhab were accorded the status of law or protected
speech, there could be no limit to the range of matters on which the
fugah@’, including those in power, could claim legal authority. Law
and legal sanctions, in other words, could be carried into every area
of human activity, including some in which they were never intended
to go. At the same time, the madhhabs’ corporate status would pro-
mote and provide additional camouflage for the dreaded practice of
extending legal authority to views that were actually not legal. In this
capacity, the madhhab, though initially conceived of as a defense
against tyranny, could also become an instrument of tyranny. Rec-
ognizing this liability, al-Qarafi attempts to limit the jurisdiction of
the madhhabs by restricting its authority to strictly legal matters. Non-
legal or para-legal views are not protected as orthodox law. In this
way al-Qarafi intends not only to check the tendency of government
officials to pass off their personal preferences and predilections as
authoritative, bona fide law but also, or perhaps especially, to check
the tendency on the part of private jurists to ‘legalize’ non-legal views.

At bottom, al-Qarafi’s thought revolves around the issue of power.
As an Ash‘arite who welcomed the demise of Mu‘tazilite objectivism,
he was acutely aware of the hidden but inescapable effects of power
in determining the outcome of legal and intellectual disputes. For even
assuming the existence of a single, objectively correct view, there was
no way, in the absence of consensus, of knowing which party had
apprehended it. As such, where one party to a controversy was unable
to defeat the other in the arena of open debate the resulting differences
simply had to be left standing. But, as a member of one of the politically
weaker schools, al-Qarafi could not escape the realization that the
power differential among the madhhabs was not without practical
implications and often determined the result. For when a Shafi‘i chief
justice overturned a Maliki judge’s ruling, this was not because the
former’s school had defeated the latter’s in open debate; this was
simply because the Shafi‘is were in power. One of the main objectives
of al-Qarafi’s campaign became thus to devise a theory capable of
neutralizing the effects of power. While his theories reflect a subtle
and innovative mind, there remains some question as to their ultimate
success. For, al-Qarafi himself appears not fully capable of resisting
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the inflationary effects of power. His early views, for example, ex-
pressed as late as his writing of Tamyiz, to the effect that Hanafis
who drink nabidh-wine in public should be punished, and Hanafi
judicial rulings granting preemption rights to neighbors (shuf‘at al-
jar) should be overturned,! can only be explained in terms of his
having perceived the Hanafis at that time to have been in a politically
inferior position. One notices that these views seem to disappear al-
together from his later writings, as the Hanafis obviously gained more
political ground. Though these later capitulations might be taken as
a vindication of al-Qarafi’s campaign overall, in the final analysis,
his efforts, no less than his lapses, reflect the fact, as do the more
recent debates over codification, that in attempting to establish and
preserve the rule of law, Islam, then as now, cannot avoid the issue
of power in both its most manifest and its most subtle forms.

! See above, 56, and note 100.
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