AUTHORITY, CONFLICT, AND THE TRANSMISSION OF DIVERSITY
IN MEDIEVAL ISLAMIC LAW



STUDIES
IN ISLAMIC LAW
AND SOCIETY

EDITED BY

Ruubp PeETERS AND BERNARD WEISS

VOLUME 26




AUTHORITY, CONFLICT, AND THE
TRANSMISSION OF DIVERSITY
IN MEDIEVAL ISLAMIC LAW

BY

R. KEVIN JAQUES

BRILL
LEIDEN - BOSTON
2006



This book is printed on acid-free paper.

Library of Congress Cataloging-in-Publication Data

Jaques, R. Kevin.

Authority, conflict, and the transmission of diversity in medieval Islamic law / by R.

Kevin Jaques.
p. cm. — (Studies in Islamic law and society, ISSN 1384-1130 ; v. 26)

Revision of the author’s dissertation (doctorate) — Emory University, 2001.

Includes bibliographical references and index.

ISBN 90-04-14745-4 (alk. paper)

1. Ibn Qadi Shuhbah, Abu Bakr ibn Ahmad, 1377-1448. 2. Islamic

law—Historiography. 3. Islamic Empire—History—1258-1517. 1. Title. II. Series.

KBP275.138]33 2006
340—dc22
2005057249

ISSN 13841130
ISBN 90 04 14745 4

© Copyright 2006 by Koninklike Brill NV, Leiden, The Netherlands
Koninkligke Brill NV incorporates the imprints Brill Academic Publishers,
Martinus Nyhoff Publishers and VSP

AUl rights reserved. No part of this publication may be reproduced, translated, stored in
a retrieval system, or transmatted in any _form or by any means, electronic,
mechanical, photocopying, recording or otherwise, without prior written
permission_from the publisher.

Authorization to photocopy items for internal or personal
use is granted by Brill provided that
the appropriate fees are paid directly to The Copyright
Clearance Center, 222 Rosewood Drive, Suite 910
Danvers, MA 01923, USA.
Fees are subject to change.

PRINTED IN THE NETHERLANDS



For
Donna,
Jordan, and foshua






CONTENTS

Acknowledgements ........cc.cocieiiiiiiiii e
List of FIGUIES  .oooiiiiiiiiieiiiiieceeeece e
List of Tables ..o

Introduction: Crisis, Legal Decline, and the 7abagat Genre

Historiography, eschatology, and the ideology of crisis ......
Biography and the discourse of legal and moral decline ......
An overview of the development of the tabagat genre ........
Tabagat and the crisis of authority during the Mamluk
PEIIOA ettt
Tabagat al-fugah@ al-shafityah and the crises
of the Circassian period ........cccvceerieniienieniinieneenene
Overview of the Study ..cccoceveevieriniiiiieienceceececee
Chapter One. A Brief Biography of Ibn Qadi Shuhbah ...
Early life and family ...
Education and life as a scholar ..........cccccocveviniiiiiiinnnn.
Professional career ........cccooiveereninieiinieneeeeee
Crisis and the first edition of the Tabagat ..........cccceeuene.
Overview of the text ...,
Ibn Qadr Shuhbah’s rise and fall and the final
editions of his 7abaqat ............ccccccecovviiiniicoininincan.
Final years ..o

Chapter Two. A Brief Discursus on the Diversity of Source
Material and Authorial Choice ...oocooiviiiiiiininiiiicicncnee
The Formation of biographical traditions ..........cc.ccceeeee.
Thematic variation: The example of Abt al-Qasim

al-Darakl ...
Al-Hakim’s Tartkh nisGhar ..........coooeeeeeveeeeeciieeieeiiieeeeieeeenns
Al-‘Abbadt’s Rutab tabaqat al-fuqah@ al-shafi‘'vyah ................
Abu Ishaq al-Shirazr’s Tabaqat al-fugah@ .........................
Al-Khatib al-Baghdadr’s 7arikh baghdad ..................c.........



Vil CONTENTS

Thematic variation and Ibn Qadi Shuhbah’s
bIOGraphy  ooociiiiiiiiii i 76
Terminological variation and authorial choice ................... 84

Chapter Three. Micro-Textual Rhetorical Strategies in
Ibn Qadi Shuhbah’s Text: Authority, Death, and the

Origins of Ikhtilaf in the Shafi'T Madhhab  ........................... 89
A socio-rhetorical analysis of fabagat ........ccccoceevienienienie. 89
Micro-textual rhetorical strategies —.......c.cocevivveeieennens 91
Allusion: kinayah, tarid and ramz .....c.cccccoeceevvienieencennen. 93
Causation in legal tabaqat .........ccccoooovveiviiiiiiiniinienen, 102
Legal tabagat as an expression of a jurisprudential
historiography ......ccccociioiiiiiiii e 103
The hypertextual nature of tabagat texts ......c..cccceeeenins 106
ConclUSION ..ot 113

Chapter Four. Macro-Textual Rhetorical Strategies: Trends

in Learning as Indicators of Intellectual Development ...... 115
Ranking and classification .........ccccocevviiiiniiiiniciiinicee 117
REPEHUON  eviiiiiiiiiiiiiic e 120
ARRAARG ... 123
Ishtaghala/ Ashghala ............cccccooieviiiiiiiniiniiiiiiicicecceeen 125
QUI@ A et 128
TAKRQITAIA .o 131
Hassala and bahatha —..........ccoooeeeeeeeeeeiiiiiiiiiiiiiieeeeeeeeees 134
Darasa/ Darrasa and Tafagqaha —.........cccoceevevinciiocncnennnne. 135
Progression  .......ccoceoiiiiiiiince e 139

Chapter Five. The Development of Trends in the

Transmission of TIm  ..cococievieiiniiiiiiiiicc 149

Ibn Qadt Shuhbah’s reconstruction of Islamic legal
RISTOTY et 152
Mulalhids — .......ccccoooiiiiiiiiiii e 164
Furid® and thAGIAL ....c.ooovvioiiiiii 166
The three ashabs —...cccoeeeeeeeeeeeeeeeeeecee e, 167
Madhhab ...............ccccccoviiiiiiiiiiiiiiiiic 173
HEf1z oo 174
TATIG o 176

A Model of Islamic Legal History ......c.ccccoeniiniiniinnene. 176

CIONCIUSION ettt e e e 182



CONTENTS

Chapter Six. The Development of Legal Methodologies
and the Decline of Legal Thinking ........ccccocvniiiiinninnnn
The carly development of legal method: al-ShafiT’s
USTIL oo e
Ibn Qadr Shuhbah’s depiction of usal al-figh —.......cccccuenc.
The rise of ‘wlam al-‘aql (the sciences of reason) ..............
The development of sub-schools of legal method ..........
Specializations in the expedient sciences and the decline
of legal thought ...

Chapter Seven. Curatives for the Decline of Law ..................

Substantive rules and madhhab: Legal consensus and
limited RRUATE oo
The transmission of thAllaf ........cccocoevvieiiiiiiiiniiiieeee,
The origins of hAtilaf ....cocoooeeiiiiiii

The difference between the authority to espouse

a divergent opinion and to debate divergent

OPIMIONS  wvviniieieentitinitentente e eetente st st eee et st ebeennennesaeeeeene
The texts of tRALlAf .cocooovoiiiiiii e,
The al-Muzani complex of #khtilaf texts ......cccovereeencene.
The al-Ghazali complex of khtilaf texts .........ccccceeeeneee.
Al-Matlab fi sharl al-wastt ........cccooceevoeiniiniiniinicncnenn,
ALWEIEZ e
Al-AZ1z sharfy al-waiz  o..oooeeeveeeiiiiiiieeeeeee
Al-Rawdat al-talibin ..........ccocoeeiiiiieeeiiiiiiieeeeeiieeeeeeeeen

CONCIUSION  coiiiieee e

Chapter Eight. Ibn Qadt Shuhbah, Crisis, and His
AULNOTIEY e
Authority and the production of fabagat texts .........cce.....

LINeage oo
Intellectual Pedigree ........ccccocovviiiiiiiiiiiiiiiiiiiicicees

BibHography ..o

X






ACKNOWLEDGEMENTS

This book originated as a doctoral dissertation from Emory University’s
West and South Asian Religions program, in the Graduate Division of
Religion (2001); although only three of the present eight chapters
are in any way based on that work. Like most first books that result
from a dissertation, however, this text has benefited from the help,
support, and feedback of numerous family, friends, and colleagues.
I would like to thank David Vishanoff for his friendship and fel-
lowship through our joint efforts at Emory. David is a careful reader
and was a tremendous sounding-board for ideas. His insights into
usitl al-figh and al-Shafi'T’s al-Risalah have been extremely helpful in
the writing of this book. I would also like to thank Laurie Patton,
Paul Courtright, Joyce Flueckiger, and Eric Reinders for challeng-
ing me to think in new ways. I would especially like to thank Vernon
Robbins, whose Social Rhetorical Analysis project inspired much of
my approach to tabagat texts. Vernon was always enthusiastic and
encouraging in approaching texts in different ways.

This text would not have been possible without the kind support
and efforts of Drs. Gordon Newby, Richard Martin, and Devin
Stewart who guided the early stages of the project. Richard Martin
has been a friend and advisor for almost twenty years and his help
in exploring methods in the study of religion has been a constant
source of inspiration. He also introduced me to the work of Fernand
Braudel in the summer of 1993, which has had a profound impact
on my understanding of history. Gordon Newby was always patient
and was a true source of support throughout the rigors of graduate
school.

Anyone who reads this book will notice the influence of George
Makdisi on my understanding of the social institutions of medieval
Muslim society. Although I never met Dr. Makdisi, Devin Stewart—
his student and my teacher—transmitted to me the core of Makdisi’s
work. Devin and I worked for many hours through numerous Arabic
texts and our educational relationship developed into one that reflected
many of the styles of learning discussed in chapter four of the pre-
sent work. My knowledge of Arabic is the result of Devin’s many



xil ACKNOWLEDGEMENTS

hours of effort, and while all mistakes in the text are purely mine,
what I get right is largely because of his hard work. Later stages of
this book have benefited from the advice of Christopher Melchert,
another of Makdisi’s students. Christopher read several drafts of each
chapter and his insights and advice were always helpful. Both Devin
and Christopher are extremely exact readers and consistently pressed
me to work through my source texts and to improve my under-
standing of the material. While I did not always take their advice it
was much appreciated nevertheless.

I would also like to thank a long list of professors and friends who
convinced me to keep going over the years. Space, however, does
not permit an inclusive list, but I would like to take this opportu-
nity to mention a few who were especially encouraging and inspi-
rational: Neil Merrell, Kurt Wenner, Dave Damrel, and especially
Richard Wentz who was my first and most important guide in the
study of religion. Furthermore, I would like to express my appreci-
ation to my colleagues in the Department of Religious Studies at
Indiana University, especially Steve Weitzman, Robert Campany,
and Jerome Copulski who read several chapters and offered impor-
tant comments.

I was able to complete this book due to the generous intellectual
and financial support of the Department of Religious Studies and
the RUGS program at Indiana University, which allowed me to take
research leave in 200405 to complete the final draft. I would also
like to thank my colleagues at the Oxford Centre for Islamic Studies
at Oxford University who awarded me the al-Mutawa Visiting
Research Fellowship in 2004—05. Ruba Kana’an, S. Hassan Abedin,
and Muhammad Talib were extremely supportive during the period
of my tenure there. I would also like to thank Farhan Nizami, the
director of the centre, for his generous support.

I would like to close by thanking my parents Jimmie and Marjorie
Jaques for their support over the years. My children Jordan and
Joshua, to whom this book is dedicated, have been a great source
of love and support. They can now stop asking why I am obsessed
with Ibn Qadi Shuhbah. Finally, to my wife Donna, who read the
final draft of the text and to whom this book is also dedicated, you
have been with me for twenty-one years and without you none of
this would have been possible. Like al-Muzani, you are a ‘pearl diver



ACKNOWLEDGEMENTS X111

into the sea of knowledge.” Your insights into ritual, history, and
social structures have always challenged me to wade into deeper
waters.

It goes without saying that all of the errors and mistakes that fol-
low are mine alone.






Figure

Figure

Figure

Figure

Figure

Figure
Figure

Figure

Figure
Figure
Figure

Figure
Figure
Figure

Figure

Figure

1.1.

1.2.

1.3.

2.1.

2.2.

2.3.
2.4.

2.5.

4.1.
4.2.
4.3.

4.4
5.1.
3.2,

5.3

5.4

LIST OF FIGURES

Total number of tabagat texts produced
DY CENUUTY ottt

The production of legal tabagat compared to
other genres of knowledge .........cccoeiiiiiiiniinnns

The production of fabagat texts for the
Hanaft and ShafiT schools of law ......cccceeuviennnins

The diversity of sources in the tabagat by
GENETALION  .euviiiieiieiiete ettt ettt

Types of sources (by percentage) for entries
in the last three generations ...........ccccoceviieneenne.

Selected textual sources for al-Daraki ..................

Narrative elements in the al-Darakt
biographical tradiion ...........cccceoeiiiiiiiiiiiinins

Modes of learning in the al-Daraki
biographical tradition .....c..cccecvvivvieneniniiecienenes

Comparison of lafaggaha and akhadha ....................
Comparison of lafaggaha and darasa ......................

Comparison of darasa, takharraja, and
qara@’ a, ISHLAGRAla — .......ooeeveiniiiiiiiiiiiee

Comparison of darasa and akhadha .......................
Categories of %m and their practitioners ............

Ranks of authority in the discovery and
transmission of Um ..o,

Sources or bodies of authoritative knowledge
in the formation of substantive rules ....................

Mujtahids and the production of furi® ....................



XVl

Figure

Figure

Figure

Figure

Figure

Figure
Figure

Figure

Figure

Figure
Figure

Figure

Figure

Figure

Figure

Figure

Figure

3.5.

5.6.

5.7.

5.8.

5.9.

5.10.
5.11.

6.1.

6.2.

6.3.
6.4.

6.5.

6.6.

6.7.

7.1.

7.2.

7.3.

LIST OF FIGURES

Trends in the production and transmission

of fura® and tkhttlaf ........ccoooivviiiiiiiiiiii 166
Comparison between the number of

ashab al-wwyuh to the production of khtlaf ........ 173
The development of the madhhab in

comparison to furi® and khtilaf ... 175
Hafiz in comparison with madhhab and

KhULG] oo, 175
Graphic and chronological depiction of the

periods of legal development ........ccccceninieienn 181
Comparison between lafaggaha and fura® ............ 184

Comparison between furd® production and
akhadha and darasa/darrasa .................................... 185

The average age of death (in years) for
scholars listed in the text and percentage

of scholars who engage in usul al-figh ................ 188
The growth of usil related genres ................... 216
The growth of expedient sciences ..........co..... 219

Growth of expedient sciences compared to
trends in akhadha and darasa ..o 220

Expedient sciences and usia/ compared to

Jurit® production .......coeceeiiiniiee e 220

Average age of mortality as compared with
trends in expedient sciences and wusal/ genres ... 221

Average of mortality as compared to
lafagqaha, darasa, and akhadha educational
relationships ..o.coociiiiiii 222

Iigh texts representing the madhhab  .................... 231

The hierarchy of practicing jurists according
to Ibn Qadt Shuhbah ... 238

The texts of divergent opinion ........c.cccceceeneeene. 240



LIST OF FIGURES

Figure 7.4. The genealogy of divergent opinion figh texts

Figure 8.1. Ibn Qadi Shuhbah’s lineage according to
his family’s nasab ......ccccocevviiiinini

Foldout between pages 268 and 269:

Figure 8.2. Complete intellectual genealogy for Ibn Qadrt
Shuhbah according to his text

Figure 8.3. Ibn Qadi Shuhbah’s complete figh genealogy
Foldout between pages 276 and 277:

Figure 8.4. Ibn Qadi Shuhbah’s complete genecalogy for
usitl aligh and expedient sciences

Figure 8.5. Ibn Qadi Shuhbah’s genealogy according
to akhadha and tafagqaha relationships






Table

Table
Table
Table
Table
Table
Table
Table

Table

Table

Table

Table
Table

Table

Table

4.1.

4.2.
4.5.
4.4.
4.5.
4.6.
4.7.
4.8a.

4.8b.

4.9.

5.1.

6.1.
6.2a.

6.2b.

8.1.

LIST OF TABLES

The Frequency of reference to modes of
learning in Ibn Qadi Shuhbah’s 7abagat ..........

Akhadha as the mode of learning ...........ccccceueee.
Ishtaghala and ashghala as modes of learning ......
Oar@’a as a mode of learning ........ccoccocveceennenene
Takharrgja as a mode of learning ......c.cccoeennenne.
Hassala as a mode of learning .........ccccoceviennene
Darasa and darrasa as modes of learning ............

Progressive development of terms for
learning in Ibn Qadi Shuhbah’s text ................

Progressive development of terms for

learning in Ibn Qadi Shuhbah’s text ................

Repetition of terms for ‘study’ in the first
two generations of Ibn Qadi Shuhbah’s
TEXT e

The progressive development of categories
Of JaW i

A chronological table of usal related genres ......

Chronological development of the expedient
SCIETICES  wouviviiiieniiiiieiieie st

Chronological development of the expedient
SCIETICES  ovivieieiieiieii et

Tribal blocks in Ibn Qadi Shuhbah’s 7abaqgat ...






INTRODUCTION:
CRISIS, LEGAL DECLINE, AND THE 7ABAQAT GENRE

A sense of crisis pervades Mamluk period historiography. Wars,
plagues, famines, political and religious corruption are all dominant
themes. Although all of these phenomena were known before the
Mamluk period, what was different was the perception that they now
occurred in combination and with devastating affect on Muslim soci-
ety. These crises led to a pervasive sense that the past was better
than the present and that all things contemporary paled in com-
parison with the glories of the earlier history of Islam. This is par-
ticularly apparent in histories written during the Circassian Mamluk
period (1382—-1517). In works such as the Auab al-suluk li ma‘rifat
duwal al-mulak by Ahmad b. ‘Ali al-Maqrizt (d. 845/1441)," al-Nuiam
al-zahirah fi mulak misr wa °l-gakirah by Abtu al-Mahasin Ibn Taghrt
Birdt (d. 874/1470),% and the Inba’ al-ghumr bi abna@’ al-umr by Ibn
Hajar al-‘Asqalant (852/1449)° there is, as William Popper says, “a
pessimistic criticism of the present and [a] regret ‘for the good old
days.””*

The perception of wide ranging historical, religious, political, and
cultural catastrophes led to a crisis of intellectual leadership because
Mamluk society, as a religious cultural system, was founded on the
assumption that scholars of divine law ( fugaha’ sing. fagih) had the
ability to interpret sacred texts and thus guide people to live accord-
ing to God’s plan.’ Islamic legal theory suggests that Muslims are a

' Ahmad b. ‘All al-Maqrizi, Kitab al-sulik li-ma%ifat duwal al-mulik, ed. Satd ‘Abd
al-Fattah ‘Ashair, 4 vols. (Cairo: Matba‘at dar al-kutub, 1972).

2 Abu al-Mahasin Ibn Taghrt Birdi, al-Nyam al-zakirah fi mulik misr wa ’l-qahi-
rah, ed. William Popper, 7 vols. (Berkeley: University Press, 1909-1912).

* Ibn Hajar al-‘Asqalani, Inba@ al-ghumr bi abn@’ al-umr, ed. Sayyid “Abd al-Wahhab
Bukhari, 9 vols. (Hyderabad: Da’irat al-ma‘arif al-‘uthmaniyah, 1975).

* William Popper, Egypt and Syria under the Circassian Sultans: 13821468 A.D.
Systematic Notes to Ibn Taghit Birdi’s Chronicles of Egypt (Berkeley: University of California
Press, 1955), 8.

> There have been a number of studies that have examined the role of jurists
as authoritative interpreters. See for instance, Bernard Weiss, The Spirit of Islamic
Law (Athens: University of Georgia Press, 1998); also see Wael Hallaq, 4 History of
Islamic Legal Theories (Cambridge: University Press, 1997) and his Authority, Continuity,
and Change in Islamic Law (Cambridge: University Press, 2001). For an excellent



2 INTRODUCTION

special category of people because they ‘submit’ to the will of God.
Submission requires people to do what God says; to obey the rules
of the shari‘ah. According to medieval Muslim legal theory, however,
the shari‘ah is not an explicit code of legal norms, but exists only in
the mind of God. God indicates what the rules are through the texts
of revelation (the Qur’an and the sunnah-the acts and statements of
the Prophet Muhammad which were thought to have been trans-
mitted by pious individuals over the centuries and were later col-
lected in written form in texts known as ahadith, sing. hadith). The
Jugaha@® claimed for themselves the exclusive right and ability to inter-
pret the texts of revelation so that Muslims, common people and
rulers alike, might know what God wants them to do in all walks
of life.’

As the authoritative interpreters of revelation, the fugaha’ became,
by virtue of their expertise, guides for the community.” They were
judges, governmental advisors, administrators, and popular leaders.”
When the crises of the 13th, 14th, and 15th centuries began to over-
whelm the crumbling ‘Abbasid state and the later Mamlak Sultanate,
blame was focused on the failure of the jurists to guide the com-
munity out of the problems that had overwhelmed it. Popular dis-
satisfaction with the ability of the jurists to guide the Mushim community
was expressed, for example, in Ibn Taghri Bird’s condemnation of
the corruption of the jurists during one of several failed attempts at
judicial reform in the early 9th/15th century’ and in the public
denunciation of Jamal al-Din al-Suyutt (d. 909/1505) when he declared
himself a mujtahid (authoritative interpreter of the texts of revelation)
in the late Circassian period.'

medieval discussion of the role of the fugahd® in Muslim society see Muhyi al-Din
b. Yahya al-Nawawi, al-Mama‘ al-mudhahhab fi sharh al-muhadhdhab (Beirut: Dar al-
kutub al-‘ilmiyah, 1996), vol. 1, 67-75 and T&j al-Din ‘Abd al-Wahhab b. ‘Alf al-
Subki, Mu‘id al-ni‘am wa mubid al-nigam (Cairo: Maktabat al-khanji, 1993).

o Al-Nawawi, al-Magmi, vol. 1, 13-110.

7 Ira Lapidus, “State and Religion in Islamic Societies,” Past and Present, no. 5
(May 1996): 11-12.

8 For an excellent description of the kinds of positions jurists held in Damascus
sec Shams al-Din Ibn Tulun, Qudat dimashq al-thaghir al-bassam fi dhikr man wulliya
qada@ al-sham, ed. Salah al-Din al-Munajjid (Cairo: Matbtu‘at al-majma‘ al-‘ilmi al-
‘arabi, 1956). Also see Popper, Fgypt and Syria under the Circassian Sultans and Bernadette
Martel-Thoumian, Les Civils et CAdministration dans Uétat militaire mamlak (1X/ XV Siécle)
(Damascus: Institut Frangais de Damas, 1991).

9 Tbn Taghri Birdt, al-Nyam, vol. 6, 357.

!0 Jamal al-Din al-Suyuti, Aitab al-radd ‘ala man akhlad ila al-ard wa jakil ann al-
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The crisis of leadership was also felt by the jurists themselves. As
Wael Hallaq has demonstrated, the initial discussion of the so-called
‘closing of the gate of ytihad’ (a metaphor for the end of indepen-
dent legal reasoning) came about because jurists representing the
established schools of Islamic law wanted to prevent new schools
from arising. Legal theorists argued that the ability to develop new
methods of textual interpretation came to an end after the deaths
of the four eponymous founders of the Hanaff, Shafi‘t, Maliki, and
Hanbalt schools. This theory, however, did not mean that the abil-
ity of jurists to ‘discover’ new rules in the texts of revelation came
to a complete halt. To the contrary, Hallaq argues that jurists con-
tinued for centuries to employ various forms of independent legal
discovery.'!

In the Mamluk period the discourse over the decline of legal exper-
tise shifted as crises in close succession began to grip the Middle
East. The Mongol invasion and destruction of the last vestiges of
the ‘Abbasid Empire in 1258 was interpreted as a direct challenge
to the leadership of the wlama@ (community of religious authorities).
Ciritics such as Ibn Taymiyah (d. 728/1328) began to argue that the
abilities of jurists to guide the community had declined and that they
were no longer suited to be the interpreters of revelation that they
once claimed to be. It was their failure to provide the guidance nec-
essary for the community to prosper that had brought about the
invasion and destruction of Muslim lands by non-believers.'

Ibn Taymiyah called for a return to a basic form of piety and a
legal method stripped of outside influences. Most importantly, he
called for a return to gtihad founded on a new infusion of basic legal
and methodological education. Jurists, once re-educated in the fun-
damental elements of law would then lead a religious reconstruction
of Muslim society, divesting it of the foreign corruptions that had
caused it to fall prey to outside invasion and domination."

ytthad fi kull ‘asr fard, ed. Khalil al-Mays (Beirut: Dar al-kutub al-ilmiyah, 1983),
11-16, 97-116.

" Hallaq, Authority, Continuity, and Change, 166-235.

12 Tbn Taymiyah, Mami‘at al-ras@’il wa ’l-masa’il (Cairo: Lajnat al-turath al-‘arabi,
1976) vol. 1, 25-70.

¥ Ibn Taymiyah, al-Siyasah al-shar‘tyah (Beirut: Dar al-kutub al-‘arabiyah, 1966),
9-14; Ma‘ary al-wusal ila anna usal al-din wa fura® uhic qad bayyanaha al-rasil (Cairo:
Qusayy Muhibb al-Din al-Khatih, 1968), 13-20; and Magma‘at al-rasa’il wa ’l-masa’il,
vol. 1, 149-181.
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Historiography, eschatology, and the ideology of crisis

Although he was, in his time, marginal to the mainstream of medieval
Muslim thinking, some of Ibn Taymiyah’s ideas did find champions
in the ‘orthodox’ schools of legal and theological thought, perhaps
most importantly with the historians Shams al-Din Muhammad b.
Ahmad al-Dhahabt (d. 748/1348) and Isma‘ll Ibn Kathir (d. 774/
1373)." Al-Dhahabt’s Taritkh al-islam" and its abridgements al-Ibar fi
akhbar al-bashar mimman ‘abar and Kitab tadhkirat al-huffaz,'® and Ibn
Kathir’s al-Bidayah wa ’l-nihayah'’ became the main sources for
Circassian period historians and served as the foundations for many
abridgements and addendums.'®

Al-Dhahabt was a staunch defender of Ibn Taymiyah and his
ideas. He argued that jurists had allowed Islamic society to fall into
crisis because they were too fixated on arguing about speculative
legal method (usal al-figh) to give adequate attention to the problems
of the community (wnmah). The juridical fixation on wsil al-figh resulted,
according to al-Dhahabi, in a “spiritual disease” that weakened the
ummah." According to the historian and Shafi‘T scholar Taqt al-Din
al-Subkt (d. 749/1349), al-DhahabT’s bias against the jurists, espe-
cially ShafiTs, and his predilection for the ideas of Ibn Taymiyah,
contaminated his historical analyses and limited the usefulness of his
work.? Later scholars writing during the Circassian Mamluk period
disagreed, arguing that al-DhahabT was the greatest historian of the
age.”!

* Khan, vol. 3, 85.

5 Shams al-Din Muhammad b. Ahmad b. ‘Uthman al-Dhahabi, Tarkh al-islam
wa wafayat al-mashahir wa °l-a‘lam, ed. ‘Umar ‘Abd al-Salam Tadmuri, 58 vols. (Beirut:
Dar al-kutub al-‘arabi, 1999).

15 Kitab tadhkirat al-huffaz, 2 vols. (n.p.: Dar al-fikr al-‘arabi, n.d.).

7 Isma‘dl Ibn Kathir, al-Bidayah wa ’l-nihayah, ed. ‘Ali Muhammad Mu‘awwad
et al., 14 vols. (Beirut: Dar al-kutub al-‘ilmiyah, 1994).

16 Carl Brockelmann, Geschichte der Arabischen Litteratur, G 11, 46, 49, 56; S II,
45-47, 48—-49.

19 See al-Sakhawi, al-Ilan bi °l-tawbikh l-man dhammal al-tartkh (Damascus: n.p.,
1930), 42 as quoted by Franz Rosenthal, The History of Muslim Historiography (Leiden:
E. J. Brill, 1968), 377. Also see Shams al-Din Muhammad b. Ahmad al-Dhahabi,
Bayan zaghal al-iUm wa °l-talab, ed. Muhammad Zahid al-KawtharT (Damascus: al-
Qudst, 1929), 20-21. For his defense of Ibn Taymiyah see pp. 32-34.

% Rosenthal, History of Muslim Historiography, 371-75.

2l Ibid., 375-78.
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Ibn Kathir, like al-Dhahabi, was very close to Ibn Taymiyah and
was even buried in a grave next to his.?? Ibn Kathir, however, under-
stood the decline of the period in apocalyptic terms and his treat-
ment of the causes of the Mongol invasion and the destruction of
the ‘Abbasid Caliphate is an important window on to how medieval
historians conceptualized the idea of social, political, and religious
crisis.” He writes that the Muslim world had fallen into decline for
almost a century before the Mongol assault. Political infighting and
competition for power led political and religious leaders to neglect
the community. For instance, in 589/1193 conditions were so abhor-
rent that when famine struck in ‘Iraq people resorted to cannibal-
ism; the corpses of children were even consumed by the starving.**
As these calamities persisted, Muslim leaders failed to find solutions
to the problems but instead vied with each other for power.” Even
the jurists in Baghdad and Damascus were more concerned with
their internal struggles for power than they were for the plight of
the Muslim community.” This situation persisted until 656/1258
when the Mongols attacked Baghdad.

Ibn Kathir writes that the officials around the ‘Abbasid Caliph
Musta‘sim Billah fled the city or collaborated with the advancing
enemy. These included court officials, but also judges, jurists, Stffs,
members of the noble houses (a%an), as well as common people. Tens
of thousands were murdered, legal colleges were destroyed, their
funds confiscated by the invaders, and books of learning were burned.
While this was going on the Caliph, oblivious to the destruction
of the city and the assault on his palace, occupied himself with
concubines.”’

In the end, Ibn Kathir claims that over 80,000 people were killed
in Baghdad alone, although he quotes unnamed informants that place
the number at over a million. He clearly does not give credence to
this fantastic figure but quotes it rhetorically to demonstrate just how
horrible the event was.?® For Ibn Kathir, however, the importance

22 Khan, vol. 3, 86.

# See his al-Nihayah fi al-fitan wa °l-malahim, 2 vols., Muhammad Ahmad ‘Abd
al-‘Aziz (Beirut: Dar al-kutub al-‘ilmiyah, 1988) for an extended look at his views
on eschatology.

2 Ibn Kathir, al-Bidayah, vol. 13, 5-6.

% TIbid., 12-13.

% TIhid., 25-28; 33-35.

77 Thid., 235-42.

% Ibid., 238.
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of the event is not the death toll, or even the destruction of the
‘Abbasid Caliphate, but what it symbolizes with respect to the decline
of moral conditions and the failure of the scholars to act as guides
for the community. He says that “[God] caused to befall on the
people of Baghdad that which happened to the children of Israel in
Jerusalem.”® He then quotes the Qur’an, Surah 17:4-5, stating:

And we decreed for the children of Israel in the book, Verily, you
will work corruption in the earth twice, and you will become great
tyrants. So when the time for the first of the two came, we brought
against you our slaves of great power who ravaged the country. A
promise was fulfilled.

He then says,

Among the children of Israel a multitude were killed. The sons of the
prophets were captured from among the people who prayed. Jerusalem
was ruined [by] what [had happened to it] and it was inhabited by
the slaves. The ascetics, scholars, and the prophets no longer occupied
its thrones.”

Ibn Kathir uses the Qur’anic passage as a commentary on the events
surrounding the Mongol invasion and the end of the Caliphate. He,
in effect, argues that the causes of the first destruction of Jerusalem
as depicted in the Qur’an are the same as those that led to the
destruction of Baghdad; both events he interprets as a manifestation
of God’s divine justice. In his analysis of Stirah 17, Ibn Kathir states
that Israel had been destroyed the first time because the Israelites
“had rebelled and killed many of the prophets and scholars (ulama’).”!
In other words, they had cut themselves off from those capable of
interpreting revelation. The second destruction of Israel (which he
attributes to the coming of Islam) occurred because the Israelites
failed to learn the lessons of the first event, prompting God to send
another army to punish them for their inequities.”” The second
destruction was followed by a period during which God provided
for even more guidance through the prophetic office of Muhammad.
Ibn Kathir indicates that this final dispensation of revelation was

2 TIhid.

3 Thid.

' Ibn Kathir, Tafsir al-quran al-azim, ed. Muhammad Husayn Shams al-Din
(Beirut: Dar al-kutub al-‘ilmiyah, 1998), vol. 5, 44.

32 Ibid., 44—45.
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ignored, not just by the Israelites, but by humankind in general. This
third and final rejection precipitates the day of resurrection and the
end times, which for Ibn Kathir coincided with his own period.*

Strah 17 begins with revelatory episodes associated with Moses
and Muhammad (verses 1-3). It then presents, and thrice repeats
over the course of the chapter, a pattern of revelation, destruction,
the return of revelation or guidance, and finally, the onset of the
eschaton (1659, 60—71, 72—100 respectively). In each instance, there
is a cycle whereby a) God gives revelation to the people who then
reject or corrupt it, b) they are punished through the destruction of
life and property, ¢) they are given a second chance to obey the
revelation, and d) when they ultimately fail, God destroys them a
second time and introduces the day of judgement. In all cycles but
the first (verses 1-15), the second destruction is conflated with the
apocalypse.

By drawing an analogy between the first destruction of Israel and
the sack of Baghdad, Ibn Kathir argues that the Mongol attack
began a period of eschatological turmoil and unless the community
returns to obeying revelation and listens to those with knowledge
(Um),** God will unleash apocalyptic destruction that will ultimately
lead to the day of resurrection.” Ibn Kathir draws on centuries of
apocalyptic ideas that forecast a time when foreign non-Muslim
invaders would attack and overwhelm the Mushim world. Apocalypticists
such as al-Hasan b. Muhammad al-Daylamt (d. 8th/14th century)
transmitted hadith that foretold the end times. For instance, in one
tradition, the Prophet Muhammad states that

the ‘wlama are the guardians of the Messengers . . . [they are] faithful
as long as they do not intermingle with the Sultan and (do not) have
intercourse with the world. When they intermingle with the Sultan
and have intercourse with the world, then they have betrayed the
Messenger, and so be wary and afraid of them.*

According to David Cook, in his book Studies in Muslim Apocalyplic,

the failure of the ulama’ to guide the community is a common theme

% Ibid., 45-47.

** Ibid., 69.

% Ibid., 82.

% Al-Hasan b. Muhammad al-Daymali, Irshad al-qulab fi al-mawa%z wa °l-hikam
(Najaf: al-Matba‘ah al-haydarfyah, n.d.), vol. 3, 100 as quoted in David Cook,
Studies in Muslim Apocalyptic (Princeton: The Darwin Press, 2002), 248.
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in apocalyptic literature. Because the “wlama’ fail to set aside their
own interests and to focus on guiding the community, moral decay,
described as ‘ignorance’ (jakl), sets in and God is forced to punish
the wmmah.”” Tronically, those specializing in legal rules are not the
subject of blame in apocalyptic literature, but, as with al-Dhahabi,
people who focus on auxiliary areas of intellectual endeavour such
as lexicography, grammar, Qur’an recitation, and legal methodologies.*

Apocalypticists mention a number of groups that cause the destruc-
tion of the Muslim community, prominent among them the Turks.
The Turks are describes as being among the “Arab’s most deadly
enemies.”™ A number of prophecies said to have originated with the
Prophet Muhammad foretell of a time when massive invasions from
the east will overwhelm and destroy the Muslim community. For
instance, one tradition states that

the hour will not arrive until you fight a group with small eyes, wide
faces, as if their eyes were the pupils of locust, as if their faces were
beaten shields, wearing shoes made of hair. Taking up leather shields
until they fasten their horses to palm trees in ‘Iraq.*

In another tradition, Ibn Tawas (d. 664/1266), in his al-Malahim wa
’lAfitan states

The incomprehensible ones are coming, the incomprehensible ones are
coming! They cut off your heads, steal your land-spoils, settle in your
land, expose your shame, enslave the best of you, and humiliate your
nobility. [They are] ugly of colour, [with] rough necks, renowned
swords; their sticks peeled, and their whips knotted at the end. They
will be harsher on my community than the Pharaoh was on the
Children of Israel."

In each instance, the invaders come as instruments of God’s will to
punish the moral decay of the Muslim community.*

Ibn Kathir, and other Mamluk period historians, drawing from
these apocalyptic visions, understood their time to be the beginning

37 Cook, 250-51.

% Ibid., 252-53.

% Ibid., 85.

0 Thid., 84-85.

# See ‘Al b. Musa Ibn Tawas, al-Malahim wa °lfitan (Najaf: al-Matba‘ah al-
haydariyah, 1946), as quoted by Cook, 86.

2 Cook, 88.
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of the eschaton, the beginning of the end.” They, however, clearly
believed that there were ways to avoid the immediate end of cre-
ation. Ibn Kathir, drawing from Sarah 17:18-41, lists a number of
things that must be done in order to prevent the eschaton; these
include: worshipping God alone and without partners,* obeying and
being respectful to ones parents,” maintaining ties of kinship,* spend-
ing ones money carefully,” prohibiting the killing of children,* pro-
hibiting adultery and fornication,* prohibiting homicide,” prohibiting
the unlawful use of moneys provided for orphans,”’ and fulfilling
contractual obligations.” Each of these requires religious leadership
and it is the wlama’ that becomes the focus of Mamluk period ideas
about the preservation of Muslim society in the context the coming
eschaton. Central to Ibn Kathir’s eschatology is that the wlama’ failed
in its role as guides and interpreters of revelation.

Buography and the discourse of legal and moral decline

Although the apocalypicists did not specifically blame the jurists for
the moral decline of the community, the jurists themselves had argued
for centuries that they had failed to adhere to their own standards.
Al-Nawawi (d. 676/1277), for instance, argued in the midst of the
Mongol invasion that legal standards had declined because they had
failed to develop an understanding of legal history, especially the
lives of the great jurists of the past in the contexts of their own
times. He states that

an acquaintance with the elite [jurists of the past] establishes a kind
of relationship between them and those who know them. On the
Day of Resurrection, such a relationship will be helpful in securing
intercession. Now the relationship of a scholar to his pupil is like the

# Also see, Remke Kruk, “History and Apocalypse: Ibn al-Nafi’s Justification of
Mamluk Rule,” Der Islam 72, no. 2 (1995): 324-37.

" Tbn Kathir, Tafsir al-quran, vol. 5, 59.

» Ibid., 59-62.

% Ihid., 63.

7 Ibid., 63-66.

% Ihid., 66.

¥ Ibid., 66-67.

0 Ihid., 67-68.

>l Ibid., 68-69.

2 Ibid.
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relationship between a father and his son, in fact, it i3 something more
sacred. A pupil who does not know his teacher is like a son who does
not know his father, in fact, he is even more wrong. A jurist who is
asked, for instance, about al-Muzani and al-Ghazalt and does not know
the interval of time between them and the distance between the places
where they lived certainly reveals a truly disqualifying lack of knowl-
edge. Certainly the transmitters of traditions, the hadith scholars have
long appreciated the truth of this and drawn the consequences: they
have written monographs on personality criticism, and they have also
dealt with this subject in works which go under the title of /ustory. The
jurists, on the other hand, have ceased to realize (the importance of)
this subject. Thus, their previous awareness of the different degrees of
accuracy and accomplishment among their leaders and experts ceased
to exist.”?

Here, al-NawawT articulates a potent critique of the legal profession
that would shape the development of a genre of legal biographical
historical text over the next 300 years. He argues that the crisis of
the period was a crisis of authority that can chiefly be blamed on a
failure to maintain the teachings of the great jurists of previous
generations.

Al-NawawT’s critique came to dominate the internal discourse of
the legal schools, especially the Shafi‘ls and Hanafis. Internal to the
schools there was an attempt to sort out the problems of legal inter-
pretation by seeking to delineate the chains by which authoritative
knowledge was passed from generation to generation. The root of
the problem, according to this view, was that jurists had drifted away
from the core methods and doctrines of the schools of law; that they
had become influenced by ideas and intellectual traditions that led
jurists away from the purpose of the legal profession: to articulate
rules for the guidance of the community. This view of the decline
of legal abilities is expressed most fully in the genre of biographical
historical dictionaries known as fabagat (literally, generations or ranks).

An overview of the development of the tabaqat genre

According to H. A. R. Gibb, Arab Islamic historiography embraces
both annals and biography.” In fact, biographies were so compre-

% Rosenthal, 303.
" See his Studies on the Civilization of Islam, ed. Stanford J. Shaw and William R.
Polk (Boston: Beacon Press: 1962), 108.
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hensive by the Mamluk period that, “biography was history in the
view of many of its practitioners.”” This view is shared by most
scholars who have examined the biographical genre.”® Tabagat texts,

% Tarif Khalidi, Arabic Historical Thought in the Classical Period (Cambridge: University
Press, 1994), 210.

% There has been extensive work done on and with biographical literature in
the Islamic tradition. The following represents a brief list of texts that are impor-
tant examinations and applications of the genre. See Michael Cooperson, Classical
Arabic Biography: The Heirs of the Prophet in the Age of al-Ma’man (Cambridge: University
Press, 2000); Jonathan P. Berkey, The Transmission of Knowledge in Medieval Cairo: A
Social History of Islamic Fducation (Princeton: University Press, 1992); Richard W.
Bulliet, “A Quantitative Approach to Medieval Muslim Biographical Dictionaries,”
The Journal of Economic and Social History 13 (1970): 195-211, also see his Conversion
to Islam in the Medieval Period: An Essay in Quantitative History (Cambridge: Harvard
University Press, 1979) and his Islam: The View from the Edge (New York: Columbia
University Press, 1994); Claude Cahen, “History and Historians,” in Cambridge History
of Arabic Literature, ed. M. J. L Young, et al., vol. 3 (Cambridge: University Press,
1990), 188-233, and his “Editing Arabic Chronicles: A Few Suggestions,” Islamic
Studies 1, no. 3 (1962): 1-25; Michael Chamberlain, Knowledge and Social Practice in
Medieval Damascus, 1190—1350 (Cambridge: University Press, 1994); Hartmut Fahndrich,
“The Wafayat al-A‘yan of Ibn Khallikan: A New Approach,” Journal of the American
Oriental Society 93 (1973): 432—445; H. A. R. Gibb, “Islamic Biographical Literature,”
in Historians of the Middle East, ed. B. Lewis and P. M. Holt, (London: Oxford
University Press, 1962), 54-58; Ibrahim Hafsi, “Recherches sur le genre Tabagat
dans la littérature arabe,” Arabica 23 (September 1976): 227-65; 24 (February 1977):
1-41; 24 (June 1977): 150-86; Tarif Khalidi, Arabic Historical Thought in the Classical
Period; Donald P. Little, An Introduction to Mamluk Historiography: An Analysis of Arabic
Annalistic and Biographical Sources for the Reign of an-Malik al-Nasir Muhammad ibn Qala’un
(Wiesbaden: Franz Steiner, 1970), and see his History and Historiography of the Mamluks
(London: Variorum Reprints, 1986), and “Historiography of the Ayyubid and
Mamluk Epochs,” in The Cambridge History of Egypt, ed. Carl F. Petry, vol. 1: Islamic
Egypt, 640-151 (Cambridge: University Press, 1998); Otto Loth, “Die Ursprung
und Bedeutung der Tabaqat,” Zeitschrift der Deutschen Morgenlindischen Gesellschaft 23
(1869): 593-614; George Makdisi, “7abagat-Biography: Law and Orthodoxy in
Classical Islam,” Islamic Studies 32 (1993): 371-96; Carl F. Petry, The Civilian Elite
of Cairo in the Later Middle Ages (Princeton: University Press, 1981); William Popper,
trans. Hustory of Egypt: An Extract from Abt [-Mahasin Ibn Taghrt Birdi’s Chronicle (New
Haven: American Oriental Society, 1967); Wadad al-Qadi, “Biographical Dictionaries:
Inner Structure and Cultural Significance,” in The Book in the Islamic World: The
Whitten Word and Communication in the Middle East, ed. George N. Atiyeh (Albany:
State University of New York Press, 1995), 93-122; Ruth Roded, Women wn Islamic
Bugraphical Collections (Boulder Co.: Lynne Rienner Publishers, 1994); Franz Rosenthal,
“On Medieval Authorial Biographies: Al-Ya’qubi and Ibn Hajar,” in Literary Heritage
of Classical Islam: Arabic and Islamic Studies in Honor of James A. Bellamy, ed. Mustansir
Mir (Princeton: Darwin Press, 1993), 255-74, and especially his A History of Muslim
Historiography, 93-95, 100-06; Devin Stewart, “Capital, Accumulation, and the Islamic
Academic Biography,” Edebiyat 7 (1997): 346-62; Ferdinand Waiistenfeld, Academien
der Araber und thre Lehrer (Gottingen: Vandenhoeck und Ruprecht, 1837); M. J. L.
Young, “Arabic Biographical Writing,” in The Cambridge History of Arabic Luterature:
Religion, Learming and Science i the ‘Abbasid Period, ed. M. J. L. Young, J. D. Latham
and R. B. Serjeant (Cambridge: University Press, 1990), 168-87; and Chase Robinson,
Islamic Historiography (Cambridge: University Press, 2003), 72-74.
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however, are different from other forms of biography because of
their focus on authority, especially in disciplines of knowledge thought
to have originated with the Prophet Muhammad. 7abagat texts map
the chains by which authoritative knowledge is transmitted from gen-
eration to generation and in doing so present readers with overviews
of trends in the development of different scholarly traditions and
schools of thought. The authors of tabagat texts present their histo-
ries by retelling the lives of individuals; by linking scholars, concepts,
intellectual traditions, events, alliances, and conflicts together through
the use of a range of rhetorical strategies. Historical understandings
are therefore presented in the details of each biographical entry,
which when taken as a whole, show the ebbs and flows of intellec-
tual development and how the authors of fabagat works understood
historical contexts to have influenced the development of Islamic
thought.

The earliest extant biographical dictionary is al-Tabaqat al-kubra by
Ibn Sa‘d (d. 230/845)." This fabagat text was first analyzed by Otto
Loth in a short work published in 1869.” Ibn Sa‘d’s tabagat exam-
ines the Companions of Muhammad who transmitted sayings from
the Prophet, who also fought in the battle of Badr (circa 2/624), as
well as those who later migrated to various areas of the newly emerg-
ing Islamic world.”® According to Loth, as traditionists began to
develop a science that focused on those who transmitted fadith, they
started to develop biographical dictionaries that catalogued the qual-
ities, qualifications, and localities of those who transmitted traditions
of the Prophet.”” For Loth, H. A. R. Gibb, and others, biographi-
cal genres developed as a sub-genre of fadith science.”!

Ibrahim Hafsi, in his monumental “Recherches sur le Genre
“Tabagat,” one of the few analyses devoted solely to the fabagat genre,
observes that fabagat texts are the highest expression of the bio-

" Hamilton Gibb, “Islamic Biographical Literature,” 54; also see Ibrahim Hafsi,
“Recherches sur le Genre ‘Tabagat,’” (September 1976): 242.

% Otto Loth, “Die Ursprung und Bedeutung der Tabaqat,” 593-614.

% Ibn Sa‘d, al-Tabagat al-kubra, 9 vols. (Beirut: Dar al-masirah, 1957-1968); Gibb,
54-55.

% Cooperson, 1; Gibb, “Islamic Biographical Literature,” 54-55.

1 Cooperson, 1; Gibb, “Islamic Biographical Literature,” 55-56. This view has
been the standard by which biographical dictionaries, including fabagat, have been
analyzed for over a century. For a more contemporary restatement of this thesis
see Devin Stewart, “Capital, Accumulation,” 47.
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graphical focus of fhadith specialists.”® For Hafsi, “le genre fabagat est
né dans le cadre du fadit et en est inséparable.”® Hafsi argues that
hadith science not only influenced the origins of the tabagat genre but
also came to dominate the later development of the tradition as it
was used by other professional groups.®*

According to George Makdisi, however, the origins of the tabagat
genre and its later development may not have been influenced by
hadith science.”® While he does not explore the origins of the fabagat
genre, his misgivings about the genre’s origins stem from W. Heffening’s
argument that the origins of the tabagat genre have more to do
with the “interest of the Arabs in genealogy and biography” than
with hadith studies.® Michael Cooperson and Tarif Khalidi agree with
Heflening’s assessment and locate the origins of biographical diction-
aries in Arab genealogies.”” One of the shortcomings of their analyses
for present purposes is that they fail to distinguish between tabagat
and other kinds of biographical work.® It is difficult to ascertain the
accuracy of their theories for the development of fabagat since they
address only the broad outlines of biographical literature while Loth,
Makdisi, and Hafsi look more narrowly at the tabagat genre.

Khalidi argues that the origins of the biographical genre lie in
pre-Islamic times.® Interest in biography was motivated by the dom-
inant cultural passion for genealogies and poetry. As Khalidi contends,

genealogy and the chain of poetic transmission (ruwayah) were both
well-established pre-Islamic cultural interests. Short biographies of the
Prophet’s Companions were intended to authenticate the history of the
carly community as these Companions carried with them the guaran-
tee of truth into far corners of the empire.”

%2 Halfsi, 23 (1976), 227-29.

% Ibid., 228.

o Ibid., 228-29.

% Makdisi, “7abagat,” 372-73.

% W. Heffening, “Tabaqat,” in Encyclopedia of Islam, 1st ed. Also see Makdisi,
“Tabagat,” 372.

57 Cooperson, 1-8; Tarif Khalidi, 205.

% Cooperson points out that the lines between different biographical genres are
blurred, with many biographical texts being confused with annalistic histories, even
by medieval Muslim writers (p. 18). The blurring of biographical genres has made
studies of particular kinds of biographical texts, such as tabagat, difficult since many
of the qualities found in these texts are also found in other biographical and his-
torical texts.

% Khalidi, 205.

70 Ibid.
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Later, as the bureaucratic structure of the Umayyads and ‘Abbasids
took shape biographical dictionaries became more important as there
was a need to catalogue warriors and their descendants who were
due state stipends for military service.”! Only later did traditionists
appropriate the genre for their own purposes.

Traditionists were only one in a series of groups that came to use
the genre to provide a trans-generational record of their member-
ships. Khalidi, departing from other scholars, argues that the single
most important group that contributed to the development of the
genre were the Sufis. He contends that biographical dictionaries are
concerned with mapping chains of descent in the transmission of
‘truth.” Silsilah (conceived as a spiritual chain of transmission), not
wnad (a scholarly chain of transmission) is the prime motivation behind
biographical method.”” By Mamluk times, Khalidi argues, the need
to map the history of the transmission of ‘truth’ became the main
motive behind the writing of biographical texts.”

The problem with Khalidi’s theory is that the first Suft fabagat
work postdates (by a century) the production of the ecarliest fabagat
works. As Makdisi and Hafsi point out, the earliest tabagat texts were
written by the rationalist Wasil ibn ‘Ata’ (d. 131/748) and by the
traditionalist al-Mu‘afa b. Imran b. Nawfal al-Mawsili"* (d. 184/800);
although Chase Robinson has called into question al-Mawsil’s role
into the formation of the genre.”” The first SGfT fabagat was written

! Tbid.

72 Khalidi, 206.

75 Tbid.

" Kitab tabaqat al-muhaddithin. Hafsi, 23 (1976), 241; Makdisi, “7abagat,” 374. It
is Important not to confuse the difference between “traditionists” and “traditional-
ists.” A traditionist i3 a scholar who specializes in the transmission and collection
of hadith. A traditionalist, in the context of early Islam, is a scholar who opposes
rationalist theological and juridical thought. The confusion arises from the use of
the term ahl al-hadith (the people of tradition) that was used in Islamic texts to refer
to both fadith specialists and fadith specialists who oppose rational speculation.
Certain [{abagal texts are referred to as traditionalist in orientation because they
emphasize the authority of scholars who oppose rationalist theology and legal thought.
Virtually all traditionalist tabagat texts focus on hadith science as a genre of knowl-
edge which leads to a further confusion as to the use and meaning of the terms.
Where the difference is discernable, the following will refer specifically to tradi-
tionalists when it is clear that the individual opposed rationalism. Otherwise, the
term traditionist will be used to refer to fadith specialists for whom no known
affiliation exists.

7 Hafsi, 24 (1977), 28. See Chase F. Robinson, “al-Mu‘afa b. ‘Imran and the
Beginnings of the Tabagat Literature,” Journal of the American Oriental Soctety 116, no. 1
(Jan.—March, 1996): 114-120.
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by Muhammad b. ‘Ali b. Hasan al-Tirmidhi’® (d. 285/898), and fol-
lows the format of the previous eleven traditionist fabagat.”” If, as
these dates suggest, the first tabagat was that compiled by Wasil, the
purported founder of the Mu‘tazili school of theology,” it would sug-
gest that the genre grew out of the rationalist/traditionalist debate,
and only secondarily as a form specific to Sufis.”

Cooperson agrees with Khalidi that the origins of the biographi-
cal genre predate the formation of traditionalist groups. For Cooperson,
however, the purpose of biography is to identify those responsible
for the transmission of knowledge, not ‘truth.” Following Heflening,
Cooperson argues that most biographical collections devoted to fields
other than fadith studies are, for the most part, at least as old as
those of fhadith*® He contends that the oldest biographical collections
are those devoted to the life of the Prophet Muhammad. These
biographies were written by akhbars (collectors of reports), who become
an identifiable group as early as the Caliphate of Mu‘awiyah
(29/661-48/680). The oldest collections were, however, written before
the specialization of professions began to take place.?' Akhbaris would
include the genealogies of Companions and others who were impor-
tant in Muhammad’s story as they recounted the life of the Prophet.
These genealogies often included a brief narrative about the lives of
those included in the list of ancestors. The narrative collections of
genealogies were the earliest kind of biography.®

Cooperson argues that Ibn Sa‘d’s al-Tabaqgat al-kubrd has been
misidentified as a work about fadith transmitters. The text, after all,
contains much that one does not find in later traditionist works, most
importantly the biography of the Prophet. Ibn Sa‘d’s text neverthe-
less influenced how later traditionists constructed their biographical
dictionaries. It is, however, the dominance of the isnad as the pri-
mary vetting agent that sets traditionist biographies apart from akhbart
texts, especially after al-ShafiT.*® In fadith science, examinations of

% Tabagat al-sifiyah.

77 See Halfsi, 23 (1976) for a complete list of these texts.

 There is reason to believe that Wasil ibn ‘Ata’> did not actually compose a
biographical text. The text is not mentioned in any early bibliographic dictionary,
nor is it mentioned in any later Mu‘tazili {abagat work.

7 Makdisi. “7abagat,” 373.

8 Cooperson, 1.

8 Ibid., 1-2.

# Ibid., 2-3.

# Ibid., 5-6.
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the chain of transmission became the most important avenue for
evaluating the worth of fadith. Scholars examined such variables as
the general knowledge of each member in the chain, their reputa-
tions for truthfulness, histories of mental illness, and whether or not
it would have been physically possible for each link in the chain to
have met and passed on the tradition.

Cooperson’s chief insight into the genre is the idea that biogra-
phy becomes central to Islamic historical literature because the notion
of descent (here metaphorical, not literal) from the Prophet Muhammad
becomes one of the most important concepts in Islamic intellectual
thought. As specialization in religious professions becomes more dis-
tinct (by the 2nd/8th century) so does the need to map out the
chains through which the Prophet’s knowledge was communicated
to different professional groups.?* The idea that different professional
groups are heirs to specific kinds of knowledge particular to that
group lies at the heart of the biographical genre.®

The idea that specialized disciplines of knowledge originate with
the Prophet Muhammad is based on a hadith which states that “schol-
ars are heirs to the prophets.”®® Over time, as various disciplines of
specialized knowledge formed (law, theology, grammar, lexicography,
medicine, even poetry) their practitioners began to assert that their
authority originated with knowledge passed on to them from the
Prophet.?” As specialization in religious professions became more dis-
tinct (by the 2nd/8th century) so did the need to map out the chains
through which the Prophet’s knowledge was communicated to different
professional groups.™

According to George Makdisi, as religious vocations became more
professionalized, fabagat works, which had been concerned with author-
ity, began to focus on outlining ‘orthodoxies’ within each religious

# Ibid., 7-8.

® TIbid., 13-14.

% Al-Khatib al-Baghdadi, Kitab al-fagih wa ’l-mutafagqih, vol. 1 (Beirut: Dar al-
kutub al-‘ilmiyah, 1980), 17; for a discussion of the various arguments for juridical
authority, see Devin Stewart, Islamic Legal Orthodoxy: Twelver Shitte Responses to the Sunni
Legal System (Salt Lake City: University of Utah Press, 1998), 215. For an excellent
discussion on the importance of descent in medieval Muslim culture, see Roy
Mottahedeh, Loyally and Leadership in an Early Islamic Society (New York: I. B. Tauris,
2001), 98-104.

8 Stewart, Islamic Legal Orthodoxy, 215.

% Cooperson, 7-8.
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profession.?” While biographical histories such as 7Tarikh baghdad by
al-Khatib al-Baghdadt (463/1071)* may contain biographies of jurists
and other members of professional groups, fabagat works are specifically
dedicated to listing only those whose opinions can be considered
authoritative in the formation of orthodoxy, regardless of the field
of specialization.”” Makdisi goes on to argue that because tabagat texts
are central in delimiting the boundaries of permissible opinion, they
mark off the peripheries of different professional schools of thought.
This, he argues, is particularly important for understanding the his-
tory of Islamic legal institutions.” 7abagat works, therefore, not only
demarcate the boundaries of permissible opinion; they can also tell
us something about the internal debates and struggles of legal schools.

Tabaqat and the crisis of authority during the Mamlak period

By the Mamluk period, because of the crises that shook the Muslim
community in the Middle East, the fabagat genre became a mani-
festation of the crisis of religious authority. Because it had previously
been used to map the contours of authoritative knowledge in each
of the religious sciences, tabagat texts became the locus of intellec-
tual debates over how the crisis of authority had arisen and the kinds
of curatives that were needed to repair the situation.

The use of the tabagat genre as a vehicle for debating the crisis
of authority during the Mamltk period is demonstrated by the explo-
sion in the production of texts beginning in the 7th/14th centuries.
As figure 1.1 demonstrates, the number of tabagat works produced
declines steadily after the initial formation of the genre in the 3rd/9th
century. This decline continues until the period following the Mongol
invasion in the mid 7th/13th century. In the 8th/14th and 9th/15th
centuries the production of the genre increases, doubling the total
number of texts produced just two centuries earlier, before steadily
declining once again in the 10th/16th century.

8 George Makdisi, “7Tabagat,” 372-73.

9 Al-Khatib al-Baghdadi, Tarikh baghdad aw madinat al-salam, 16 vols., ed. (Beirut:
Dar al-kutub al-‘ilmiyah, n.d.).

9 Makdisi, “7Tabagat,” 373.

2 Thid., 379-82.
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Figure 1.1. Total number of tabagat texts produced by century
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Besides the Mongol destruction of the ‘Abbasid Empire in 1258, the
Middle East was subjected to the outbreak of the plague in 749/1348,
which reoccurred every 10-12 years until 1516.” The plague was
extremely traumatic for Muslims living in Egypt and Syria. While
the sometimes fantastic death tolls listed by medieval Muslim histo-
rians, ranging into the hundreds of thousands, have been discred-
ited by medieval and modern researchers,” they speak to the horror
that the plagues caused. Additionally, the region continued to be
invaded from the east and the north untl finally being conquered

% See Lawrence I. Conrad, “7Ta%n and Waba’: Conceptions of Plague and
Pestilence in Early Islam,” Journal of the Economic and Soctal History of the Orient 15,
pt. 3 (1982): 268-307 and his “Arabic Plague Chronologies and Treatises: Social
and Historical Factors in the Formation of a Literary Genre,” Studia Islamica, no.
54 (1981): 51-93. Also see Michael Dols, “Plague in Early Islamic History,” Fournal
of the American Oriental Society 94, no. 3 (1974): 371-83 and his The Black Death in the
Maddle East (Princeton: University Press, 1977) which remains the only detailed analy-
sis of the plague in the region.

% Conrad, “Arabic Plague Chronologies,” 65—66.
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by the Ottomans in 1517. The invasions of Ttmur (d. 1405)” and
other Turko-Mongol states along with pressure from the Franks,”
impressed upon the people of the Mamlak period that the Muslim
community was in serious danger.

Internally, the Mamluk state was extremely chaotic. The first half
of the era, known as the BahrT period, lasted from 1260 to 1382.
Over the course of little more than a century, the Sultanate changed
hands 24 times. The second half of the period was dominated by
the violent rise of the Circassian Mamluks who saw the Sultanate
change 27 times between 1382 and 1517. With each change of Sultan
there would follow purges of political authority at all levels of admin-
istration. By the middle of the 9th/15th century these purges became
extremely violent with mass executions and mutilations as new lead-
ers sought to consolidate their control.

The jurists were intimately involved in these political upheavals.
Siding with different contenders to the throne, jurists frequently
suffered punishments for falling in with defeated groups, losing wealth,
and suffering torture and sometimes even death.” The crisis of author-
ity lead jurists to think seriously about how their circumstances had
changed so radically from a past that was, especially in comparison
to present conditions, valorized as a golden period of enlightenment,
security, and intellectual vitality. Legal fabagat works (those dedicated
to the legal profession) become increasingly important sources for
sorting out the roots of the declining fortunes of jurists and in map-
ping out chains of authority that were still considered valid given
the perception that most jurists were no longer capable of inter-
preting the texts of revelation directly.

As figure 1.2 demonstrates, the crisis of authority was primarily
expressed in legal fabagat and not in texts devoted to other religious
disciplines. Figure 1.2 shows that there had been a steady increase
in the number of legal tabagat works written since the 3rd/9th cen-
tury, even as non-legal fabagat texts declined in production. The

% See Beatrice Forbes Manz, The Rise and Rule of Tamerlane (Cambridge: University
Press, 1989).

% Norman Housley, The Later Crusades 1274—1580: From Lyons to Alcazar (New
York: Oxford University Press, 1992), 178-203.

9 See for instance, Ibn Taghri Birdi, al-Nwam, vol. 5, 533-34; Ibn Tulun, Qudat
dimashg, 119; Ibn Qadi Shuhbah, Taikh, ed. ‘Adnan Darwish (Damascus: Institut
Frangais de Damas, 1997), vol. 1, 391-92.
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Figure 1.2. The production of legal (abagat compared to
other genres of knowledge
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increase, however, was slow until the 7th/13th and 8th/14th cen-
turies. While there was an initial jump in the production of all texts
in the century following the Mongol invasion and during the for-
mation of the Mamlak Sultanate and the outbreak of the plague,
the production of non-legal fabagat began to decline after this, while
the production of legal texts continued to increase for the next cen-
tury. Figure 1.2 indicates that there may have been a widespread
sense of crisis across most of the religious disciplines in the early
Mamluk period, but that there was a prolonged sense of crisis in
the legal profession.

But was the sense of crisis spread across the entire legal profes-
sion or was it restricted to certain schools? The Malikis and the
Hanbalis seem to have been largely unaffected by crises of the
Mamluk period. Maliki production never rises above one text in any
century and the Hanbalis never produce more than two.” Both the

% Hafsi, “Recherches sur le genre Tabaqat,” 24 (February 1977): 1-41.
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Figure 1.3. The production of fabagat texts for the Hanaft and
ShafiT schools of law

10

9 /YO

8 {

7 \\

: A

5 // N

: A R

3 ANZA WAL

2 I

0 T b O b wOr O WO 171 Hor =6
o &S DS DD D

SRR O RO SRR O

N <P Q@ A X S\ QY \\’& \ﬂ,\ \q)\, \TX‘

’ —a— Hanafis —— Shafi‘ts ‘

Source: Data from Ibrahim Hafsi, “Recherches sur le genre 7abagat dans la littéra-
ture arabe,” Arabica 23 (September 1976): 227-65; 24 (February 1977): 1-41; 24
(June 1977): 150-86.

Malikis and the Hanbalis were marginal in the Mamluk state, nei-
ther having much influence with the officials at court or the public
at large.”

As figure 1.3 shows, the situation was much different for the Shafi‘ts
and the Hanafis. The Shafits were the dominant school under the
Mamluks with but few exceptions, as when the Hanalfis held greater
influence at court during the brief reign of al-Malik al-Zahir Tatar

(d. 824/1421)." Because of the role that the Shafits and the Hanafis

9 See Joseph Escovitz, “The Establishment of the Four Chief Judgeships in the
Mamluk Empire,” Journal of the American Onriental Society 102, no. 3 (July-October,
1982): 529-32 and his The Office of Qadi al-Qudat in Cairo under the Balnt Mamliks
(Berlin: Klaus Schwarz Verlag, 1984); A. Allouche, “The Establishment of the Four
Chief Judgeships in Fatimid Egypt,” Joumal of the American Orental Soctety 105 (1985):
317-20; and Sherman Jackson, “The Primacy of Domestic Politics: Ibn Bint al-
Aazz and the Establishment of Four Chief Judgeships in Mamluk Egypt,” Fournal
of the American Oriental Society 115, no. 1 (January—March, 1995): 52-65.

1% Ibn Taghrt Birdi, al-Nwyam, vol. 6, 517.



29 INTRODUCTION

played in Mamluk society was much greater they also bore the heav-
ier burden when the crises struck and the challenges to their author-
ity were thus more pronounced. It is also important to note that the
majority of tabagat were produced in the Circassian Mamltuk period
when the greatest number of challenges to Muslim society occurred
and the need to sort out the crisis of authority was the greatest.

Tabaqat al-fuqaha’ al-shafityah and the crises of the Circassian period

This book will examine 7abagat al-fugahd’ al-shafi‘ivah (The Generations
of the ShafiT Jurists) written by Abt Bakr b. Ahmad Ibn Qadt
Shuhbah (d. 851/1448), a text written during the worst of the
Circassian Mamluk period, and will test the thesis that tabagat works
were used to sort out the causes for the declines of the Muslim com-
munity during the Mamluk era.'” Ibn Qadt Shuhbah’s 7abagat con-
tains the biographies of 784 jurists laid out chronologically, beginning
with the students (safub pl. ashab) of Imam Muhammad b. Idris al-
Shafi't (d. 204/820), the eponym of his school, and continuing down
29 generations to 840/1436, or to Ibn Qadi Shuhbah’s own time.
Ibn Qadi Shuhbah was one of the most important jurists of his day
and was trained not only in law but also in history. It is argued that
Ibn Qadi Shuhbah wrote his Zabagat out of his concern for the
decline of legal training among ShafiT jurists. Working within the
theoretical framework of the hierarchy of legal authorities outlined
by al-Nawawt in his al-Mama© fi sharh al-mudhahhab, ITbon Qadi Shuhbah
sought to demonstrate that while gtihad continued on a limited basis,
the majority of jurists had simply become memorizers of substantive
rules handed down from earlier times. This is not to say that he
was troubled by this state of affairs; to the contrary, he sees this as
the natural consequence of the political, economic, and environ-
mental decay of the late ‘Abbasid and Mamluk periods.

The original title of this book, He Died in Prison and in Chains, was
a quotation from Ibn Qadi Shuhbah’s text which refers to the death
of Abu Ya‘qub al-Buwayti (d. 231/846). Al-Buwayti, al-ShafiT’s clos-

1% There have been three published editions of the Tabagat al-fuqahd® al-shafityak:
the ‘Alf Muhammad ‘Umar edition [2 vols. (Cairo: Maktabat al-thaqafah al-diniyah,
1993-98)]; and two editions produced by al-Hafiz ‘Abd al-‘Ali Khan [4 vols.
(Hyderabad: Da’irat al-ma‘arif al-‘uthmaniyah, 1978-80) and 4 vols. (Beirut: ‘Alam
al-kutub, 1987). The following analysis is based on the Khan 1987 edition and will
be referred to in the notes as “Khan.”
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est disciple and transmitter, is presented as dying prematurely due
to the inquisition (Mihna c. 833-850) which attempted to force on
the Muslim community a single theological conception of revelation.
Because of al-Buwayti’s death at the hands of the government, Ibn
Qadr Shuhbah argues that two sub-schools of thought emerged in
ShafiT jurisprudence: one devoted to the faithful transmission of al-
ShafiT’s original ideas and methodologies and another that sought
to expand the limits of acceptable opinion through the use of widely
divergent ideas. Over time, according to Ibn Qadi Shuhbah, these
opinions become catalogued in two massive commentaries written
by Abu al-Qasim al-Rafit (d. 623/1226), and al-Nawawi, which, he
argues, reach the highest level of authority because they transmit the
widely ranging opinions of the masters of the ShafiT school. The
authoritative authors of divergent opinion therefore provide a pro-
tective barrier for the madhhab by guarding it from the insertion of
legal rulings by less qualified jurists. In addition, and perhaps more
importantly, these texts show jurists secondary approaches to legal
reasoning that permitted them to continue discovering new legal rules
without having to make recourse to gizhad so that the law did not
become static after the decline of legal capabilities.

Overview of the study

Ultimately, the purpose of the 7Tabagat is to demonstrate to Shafi't
jurists who believed they were living in a time of eschatological cri-
sis, not only who the holders of diverging opinions were, but also
what kinds of opinions they held and how they thought about the
law. As is discussed throughout this book, Ibn Qadi Shuhbah sought
to describe the causes of legal decline and curatives that jurists could
turn to in times of crisis. It was meant by its author to be a text-
book for jurists to use as a companion to the great khtilaf texts of
the time; to fulfill the directive issued by al-Nawawi 200 years earlier.

Chapter one looks at the life of Ibn Qadi Shuhbah and the events
that shaped his life and worldview. In particular, the chapter exam-
ines the events surrounding the publication of the text and gives an
overview of the major themes he seeks to develop in his work. It
then looks at his rise as a judge and the publication of the final
three editions of the Tabagat before closing with a description of his
final years and death.
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Chapter two looks at how Ibn Qadi Shuhbah utilizes his source
material and the extent to which authors of fabagat texts had con-
trol over the composition of their biographies. It has been argued
that biographical writers merely regurgitated source material and that
they had little ability to manipulate their texts to make specific argu-
ments about history or religious authority. The chapter demonstrates
that while authors were bound closely to their source material, the
biographical traditions that developed around many historical figures
were extremely diverse, and that authors such as Ibn Qadi Shuhbah
had extensive control over what they used and how they combined
and manipulated information.

Chapter three explores various rhetorical strategies that fabagat
authors use to create histories of Islamic intellectual traditions. It
focuses of the use of assorted forms of allusion, causation, hyper-
textual referencing, and forms of paronomasia. It then looks at how
Ibn Qadi Shuhbah uses these micro-textual rhetorical strategies to
prefigure the major themes of his text: the importance of sudden
death on the creation of new historical trends and the centrality of
tkhtilaf in the formation of Islamic law.

Chapter four focuses on analytical techniques useful in under-
standing both the rhetoric of fabagat works and how they depict
trends in the development of Islamic legal history. These techniques
will examine how terms for the acquisition of knowledge are ranked
and classified, repeated, and progressively developed over the course
of the text, exposing trends in the rise and fall of various classes of
educative associations (akhadha, ishtaghala/ashghala, hassala, bahatha,
lakharrgja, darasa/darrasa, and lafagqaha). The chapter then compares
Ibn Qadi Shuhbah’s depiction of education to theories presented by
such scholars as George Makdisi, J. Gilbert, Jonathan Berkey, and
Michael Chamberlain. It argues that Ibn Qadi Shuhbah presents a
picture of medieval Islamic learning that emphasizes both institu-
tional styles of education (the madrasah) typified by references to
darasa/ darrasa, ishtaghala/ ashghala, and takharrgja, and highly personal
modes of learning exemplified by akhadha. Ibn Qadi Shuhbah, how-
ever, presents fafaggaha as the preferred mode of acquiring knowl-
edge of law and argues that because of its decline, the abilities of
legal scholars to produce new rules declines as well.

Chapter five examines Ibn Qadi Shuhbah’s description of the
transmission of various genres of religious knowledge (%/m, plural
ulum) and compares his depiction of the historical development of
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legal authority to modern debates concerning the decline of ytzhad.
It argues that he was largely unconcerned with the kinds of issues
that so interest modern scholars: whether the gate of ytihad closed.
Instead, he is interested in the development of levels of juridical
authority and especially of the ability of low and middle level ‘affiliated’
jurists to discover new rules in the texts of revelation. He describes
a process whereby legal abilities decline, but one in which high level
mulahids continue to exist to answer questions of special need. For
Ibn Qadi Shuhbah, low and middle level jurists are the ones most
responsible for maintaining the law, and their decline prompts the
rise of a class of memorizers of legal dicta that do not have the abil-
ity to carry-out basic legal functions, thus threatening the existence
of the community and precipitating the crises of the period.

Chapter six examines the role of usil al-figh and allied sciences in
the development of Islamic law. It challenges the idea that the abil-
ity to discover new rules in the texts of revelation was tied to exper-
tise in speculative legal methodologies. Instead, it argues that, according
to Ibn Qadt Shuhbah, basic methods of legal discovery, derived from
the method of al-ShafiT, are the only tools necessary to produce law.
Ibn Qadi Shuhbah argues, through the progressive development of
his text, that knowledge of basic legal method was communicated
through ‘tafaggaha educational relationships to the exclusion of other
forms of learning, and with its decline the ability of low and mid-
dle level jurists to discover law was seriously challenged. He also
argues that as the legal profession became more specialized, jurists
were attracted to speculative legal methodologies and other kinds of
‘expedient’ sciences that had little to do with the discovery of law.
With the Mongol invasion in the thirteenth century and the outbreak
of the plague in the fourteenth, the ranks of jurists were so severely
devastated that there were few scholars left who could use the basic
methods necessary for the day-to-day functioning of the law.

Ibn Qadi Shuhbah’s text is not just a description of the develop-
ment and decline of Islamic law; it also seeks to point contempo-
rary and future jurists toward curatives for the collapse of legal ability
among low and middle level jurists. He mentions 2058 texts over
the course of his work, but describes 32 as being especially important
for the continuing maintenance of the school. Eight texts represent
the core doctrine (madhhab) of the school, thirteen refer to the cen-
tral sources of divergent opinion, and the remaining eleven are sources
that Ibn Qadi Shuhbah considers to be the most authoritative in
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disciplines such as wusiil al-figh, grammar, lexicography, and history.
Chapter seven examines these texts and the kinds of authority they
impart on those who use them. It also explores the kinds of basic
legal methods that the doctrinal and divergent opinions texts pre-
sent for low and middle level jurists.

The final chapter returns to the context in which Ibn Qadr Shuhbah
wrote his text. It argues that he was not only concerned with depict-
ing the rise of law, the crises that were interwoven with its decline,
and the texts that could point a way out of the morass, but that he
was also interested to using the text as an intellectual autobiography
that would legitimize his claim on the leadership of the Shafi'T school.
Ibn Qadt Shuhbah produced four editions of the text, each written
in the context of his rise to the position of chief ShafiT judge of
Damascus. One of the purposes of the text was to give him an intel-
lectual lineage to establish his place in the highest levels of Shafi‘t
legal authority and thus mark him as a leader of the school who
was uniquely qualified to guide it through the troubled waters of the
Mamltk period.



CHAPTER ONE

A BRIEF BIOGRAPHY OF IBN QADI SHUHBAH

Early life and family

Taqi al-Din Abt Bakr b. Ahmad b. Muhammad b. ‘Umar b.
Muhammad b. ‘Abd al-Wahhab b. Muhammad b. Dhu’ayb b. al-
Asadi al-Shuhbi al-Dimashqt al-ShafiT, better known by his family
name, Ibn Qadi Shuhbah, was born on I Rabi® 14, 779 (July 22,
1377) in Damascus.! His family was a well known, though largely
minor member of the elite houscholds of the city. His grandfather
Muhammad b. ‘Umar (d. 782/1380) had been a leading legal scholar
and educator in Damascus for most of the 8th/14th century, teach-
ing at a number of colleges and initiating many people into the ranks
of the ‘wlama’. He was particularly well known as a scholar of fadith
and grammar, writing a number of books on those subjects, and on
the law.” Besides his grandfather, the most famous person in the
family was his great-uncle ‘Abd al-Wahhab b. Muhammad (d. 726/
1326). ‘Abd al-Wahhab was an important scholar of Arabic, gram-
mar, and lexicography and appears to have been a well known
teacher who produced a large number of students.?

Ibn Qadr Shuhbah’s uncle, Yasuf b. Muhammad (d. 789/1388),
studied law from his father Muhammad and other scholars in Damas-
cus and taught at several legal schools. He appears not to have been
well known outside Syria and is not mentioned by al-Maqrizi or
other authors from the period.*

Ibn Qadr Shuhbah’s father Ahmad b. Muhammad (d. 790/1388),
studied alongside his brother Yusuf with their father Muhammad
and other jurists of the age. He taught at the Umayyad Mosque and
a number of colleges, and was a specialist in inheritance law, on

' Shams al-Din Muhammad b. ‘Abd al-Rahman al-Sakhawi, al-Daw’ al-lami li-
ahl al-qamn al-tasi (Beirut: Mansharat dar maktabat al-hayah, 1966), vol. 11, 21.

? Khan, vol. 3, 173. Also see his death notice in al-Maqrizi, al-Sulik, vol. 3, 407.

* Khan, vol. 2, 267. Also sce Ibn Taghri Birdi, al-Manhal al-Safi wa ’l-mustawfi
ba‘ad al-wafi, ed. Sa‘id ‘Abd al-Fattah ‘Ashir (Cairo: n.p., 1984), vol. 2, 263.

* Khan, vol. 3, 183.
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which he wrote several books. He was also given a permission to
issue legal opinions by his father Muhammad b. ‘Umar.” Ibn Qadi
Shuhbah’s father died when he was just eleven years old and he
appears to have been reared by his father’s friend Shihab al-Din
Ibn Hijt (d. 816/1413). Ibn HijT was a jurist of some note and
served as a deputy judge of Damascus and chief preacher of the
Umayyad Mosque on several occasions.® Ibn HijjT was, however, pri-
marily an historian whom Ibn Qadi Shuhbah describes as being a
disciple (&lmidh) of Ibn Kathir.’

The relationship between Ibn Hijji and Ibn Qadi Shuhbah was
quite close. In passages that mention him, Ibn Qadi Shuhbah always
speaks in the first person, indicating that he was present with Shihab
al-Din when various events took place. They were so close that in
803/1401, when Damascus was sacked and burned by Timar, Ibn
Qadt Shuhbah fled the city with Shihab al-Din to Jerusalem.” He
also seems to have been close to Najm al-Din Ibn Hijjt (d. 830/1427),
Shihab al-Din’s brother. When Najm al-Din was appointed chief
ShafiT judge of Damascus in 820/1417, Ibn Qadi Shuhbah served
as his deputy,” a position he held under Najm al-Din several times."
Ibn Qadi Shuhbah may have even followed his mentor to Cairo
when Najm al-Din served as confidential secretary to the Sultan in
827/1424.M

Education and life as a scholar

Ibn Qadi Shuhbah also studied with a long list of scholars includ-
ing ‘Umar b. Muslim al-Qurashi (d. 793/1391), who was tortured
and killed by Sultan Barquq (d. 801/1399) after the jurist sided with
rebels who had seized Damascus in 792/1390."” Additionally, Ibn
Qadt Shuhbah studied under Muhammad b. Sulayman Shams al-Din

Khan, vol. 3, 148.
Ibn Talan, Qudat dimashg, 127; al-‘Asqalani, Inba’ al-ghumr, vol. 6, 65.
Khan, vol. 3, 56, 86.
Ibn Qadr Shuhbah, Tarkh, vol. 4, 161-62.
Ibn Talan, Qudat dimashg, 133, 151.
Ibid., 128-29.
1 Ibid., 139; Ibn Taghri Birdi, al-Nwyam, vol. 6, 577-78.
12 Tbn TaghrT Bird1, al-Nyjiam, vol. 5, 533-34; Ibn Qadr Shuhbah, Taiikh, vol. 1,
391-92.
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Abtu ‘Abdallah al-Sarkhadt (d. 792/1390), Ahmad b. Salih b. Ahmad
b. Khattab b. Marham al-Zuhrt (d. 795/1392), Mahmud b. Muham-
mad b. Ahmad b. Muhammad b. Ahmad al-Sharisht (d. 795/1393),
Muhammad b. Ahmad b. Isa b. ‘Asakir b. Sa‘d al-Suwadi, better
known as Ibn Makttim (d. 797/1395), ‘Isa b. ‘Uthman b. ‘Isa Sharaf
al-Din Abu al-Rawh al-Ghazz1 (d. 799/1397), ‘Abd al-Rahman b.
Muhammad b. Ahmad al-Dhahab1, better known as Abt Hurayrah
(d. 799/1397), Ahmad b. Rashid b. Turkhan Shihab al-Din Aba
al-‘Abbas al-Malkaw1 (d. 803/1401), ‘Umar b. Raslan al-Bulgini
(d. 805/1403), and Jamal al-Din ‘Abdallah b. Muhammad al-Taymant
(d. 815/1412). ©

Ibn Qadt Shuhbah’s own authority as a historian of law was built
on intensive study in both areas. His work would not have been
considered as important by later scholars had he not been able to
claim knowledge and an intellectual lineage that linked him with the
great historians and legal scholars of the past. One scholar who was
tremendously influential in establishing his chain of transmission from
the great historians of the previous century was ‘Abd al-Rahman b.
Muhammad b. Ahmad al-Dhahabi, better known as Aba Hurayrah,
the grandson of al-Dhahabi the famous biographer."* Abt Hurayrah
was a specialist in fadith and it is likely that Ibn Qadi Shuhbah
heard traditions and historical information from him. Besides Shihab
al-Din Ibn Hijji, al-Dhahabt i1s one of the most commonly cited
sources of information used by Ibn Qadi Shuhbah in his 7abagat.

Throughout his 7abagat and other historical writings, Ibn Qadi
Shuhbah most usually introduces the information cited in his text
with the expression “so and so said” instead of using the formula
“so and so said in his book,” even though the material originated
centuries earlier. In each instance where he uses the former expres-
sion he can be demonstrated to have a direct link through a chain
of transmission to the individual who originally produced the infor-
mation. Although it is unlikely that the specific material presented
was actually transmitted orally to him, Ibn Qadi Shuhbah uses the
authority gained by the personal link to the original author to estab-
lish his own legitimacy as a historian by saying “so and so said,”
implying rhetorically that the originating author said it directly to

13" Al-Sakhawi, al-Daw’ al-lami, vol. 11, 26.
* Ibid., vol. 4, 45; vol. 11, 21.
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him. The importance of the attribution has nothing to do with mod-
ern historiographical concerns with first-person documentation ver-
sus second-hand and third-hand material. Instead, the use of the
more interactive expression originates in the culture of medieval
Muslim learning that placed a premium on the ‘living word’ and
discouraged education through a ‘dead’ text.”

As is discussed in the following two chapters, medieval Muslim
learning took many forms. One of the most important was referred
to as gara’a (reading out loud). In medieval Muslim education there
was an “interplay between orality and literacy.”'® Learning through
the recitation of texts was highly ritualized and was used in some
instances by the intellectual elites to initiate people into their ranks.!
The ideology of auditory reading was drawn from hadith transmis-
sion where one sought to “establish a tangible link between the audi-
tor and the Prophet.”® But the purpose was greater than simply
creating a line of transmission that placed the individual in intellec-
tual proximity to the originating source. It also had to do with expe-
riencing the mystical presence of the source by recreating the existence,
and in some ways the charisma and spiritual subsistence, of the orig-
inal speaker.

One of the important mystical purposes of the oral transmission
of hadith was the reception of spiritual blessings (barakat sing. barakah)
that were thought to originate with the Prophet and were then com-
municated from individual to individual over time. Barakat emanate
from the presence of God and adhere to individuals and objects.
The blessings can then ‘rub off” onto other people or objects and
are thus passed from person to person through contact that can be
physical or aural. In North African Suff groups, the reception of
spiritual blessing creates a “barakah status” that can be gained even
by women who are barred from formal ceremonies and who only
hear the recitation of texts through walls.”” The creation of barakah
status, however, goes beyond the mere transmission of blessings. It

1 See Robinson, Islamic Historiography, 171.
¢ Ihid., 174.

7 Chamberlain, Knowledge and Social Practice in Medieval Damascus, 133-51.

18 Thid., 139; also see Eerik Dickinson, “Ibn al-Salah al-Shahraztri and the Isnad,”
Journal of the American Onriental Society 122 (2002): 481-505; and William A. Graham,
“Traditionalism in Islam,” Journal of Inter-disciplinary History 23 (1992-93): 495-522.

' Richard J. A. McGregor, “A Sufi Legacy in Tunis: Prayer and the Shadhiliyya,”
International Journal of Middle Eastern Studies 29 (1997): 260.
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also 1s thought to create the presence of the individuals from whom
the blessings are received and to give authority to those who obtain
their teachings.”

By stating that “so and so said,” Ibn Qadi Shuhbah is claiming
the authority of the original speaker which could only be attained
through study with someone in the chain of transmission. It is more
than a simple argument of location; it is also a claim to the per-
sonal presence of the original speaker through his words. As is dis-
cussed below, Ibn Qadr Shuhbah did not ‘write’ his texts, but recited
them to scribes and students who wrote down the oral transmission
of the material so that they could then read the texts out-loud and
thus recreate the presence of the speaker. Each recitation of the text
regenerated the spiritual and intellectual substance of the person and
functioned to convey a form of barakah that stuck to the hearers of
the text. Having a personal link to the original speaker was the only
way of recreating the presence of the author, and having the grand-
son of al-Dhahabt as a source, who had actually heard the words
of the author, was an important and intimate conduit of his intel-
lectual and spiritual essence.

Beside his relationships to Shihab al-Din Ibn Hijji and Abu
Hurayrah, Ibn Qadt Shuhbah was quite well connected to Ibn Kathir
and al-DhahabT through his own family. Both historians studied with
Ibn Qadi Shuhbah’s great-uncle ‘Abd al-Wahhab;*' and his grand-
father, ‘Umar b. Muhammad Ibn Qadi Shuhbah, studied with Ibn
Kathir.?” Thus his claim on the presence and authority of the great
scholars was a powerful support to his legitimacy as a historian.

His reputation as a historian of ShafiT law was also based on his
work with those claiming intellectual descent from the great jurists
of the past. His most important teacher in this regard was the great
Egyptian jurist ‘Umar b. Raslan al-Bulgini (d. 805/1403).* Al-Sakhawi
states that Ibn QQadt Shuhbah studied the writings of al-Bulqini with
al-Taymant® but Jamal al-Din al-Suytti claims that he studied
(tafaqqaha) directly with the Egyptian scholar.” Ibn Qadi Shuhbah
describes al-Bulgini as

0 Ihid., 261.

2l Khan, vol. 3, 85.

2 Ibid., 174.

% Thid., 148.

2 Al-Sakhawi, al-Daw’ al-lami‘, vol. 11, 26.

# Jamal al-Din al-Suyuti, Nazm al-%qpan fi @yan al-ayan, ed. Phillip K. Hitt (New
York: Syrian-American Press, 1927), 94.
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a leader of the jurists and of the traditionists, of the memorizers [of
hadith] and commentators on the Qur’an, of the wsilis (specialists in
legal methodology), the mutakallims (theologians), of the grammarians,
the lexicographers, the logicians, the rhetoricians. He was an expert
on divergent opinions and a skillful debater. He was the master of
Islam, the remainder (bagiyah) of the mujtahidin. He was peerless (munqati
al-garin), unique, [and] a wonder of the time (uJiabat al-zaman).”®

Al-Bulgini died when Ibn Qadi Shuhbah was in his early twenties
and he continued to study his work under the assistance of al-
Taymani, who was his disciple.

As Ibn Qadi Shuhbah rose as a legal authority his experiences
studying the writings of al-Bulgini, as well as his work with his other
teachers, would have become an important source of legitimacy as
a scholar.”” By the time al-Taymani was killed during the civil war
of 815/1412, Ibn Qadi Shuhbah had begun teaching at a number
of legal colleges, including the Surtriyah, Amjadiyah, Mujahidiyah,
al-Zahirtyah, NasirTyah, ‘Adhrawiyah, and Rukniyah madrasahs, and
he became a deputy headmaster (ra’th fi tadris) at the Shamiyah al-
Barraniyah and the Shamiyah al-Juwaniyah schools.” By 820/1417
Ibn Qadi Shuhbah began teaching at the Umayyad Mosque and
continued to teach there periodically until his death.” In these schools
he taught law and sometimes grammar and he amassed a large and
important following of students, not just in the ShafiT school, but
also in the Hanaff and Hanbali madhhabs as well.*

Outside the context of the legal college it appears that he also
had a large number of students whom he initiated into the ranks of

the ‘wulama’ through informal akhadha education.’’ These included:
Ahmad al-‘Awfi al-Huwwari al-Dimashqi al-ShafiT (d. 889/1484),

% Khan, vol. 4, 36.

77 See Devin Stewart, “Capital, Accumulation, and the Islamic Academic Biography,”
356-60.

% Al-Sakhawi, al-Daw’ al-lami‘, vol. 11, 22.

¥ Tbn Tulan, Qudat dimashq, 168. Also sce ‘Abd al-Qadir b. Muhammad al-
Nu‘aymi, al-Daris fi tarikh al-madarts (n.p.: Maktabat al-thaqafah al-diniyah, 1988),
vol. 1, 263, 308, 394, 405.

% Tbn Tultn, Mut‘at al-adhhan min al-tamattu® bi *l-igran bayna tarajim al-shwyakh wa
’l-agran (Beirut: Dar Sadir, 1999), vol. 1, 267; vol. 2, 614, 748; al-Sakhawi, al-Daw’
al-lami‘, vol. 10, 39-40; al-Nu‘aymi, al-Dans fi tartkh al-madarzs, vol. 2, 59; 105.

1 See the next chapter on how akhadha is characteristic of a specific kind of edu-
cational relationship. For an analysis of some of the social functions of knowledge
see Michael Chamberlain, Knowledge and Social Practice in Medieval Damascus.
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who studied closely with him;** Ahmad b. Muhammad b. Jabril al-
Amawi al-HarT al-Dimashqr al-ShafiT (d. 8961491);* Ahmad b. ‘Umar
b. ‘Uthman b. ‘Alf al-Shihan (?) al-Khwarzimi al-Dimashqt al-Shafiq,
better known as Ibn Qara’;** Ibrahim al-Rabbat al-Biqa‘T al-Maqdist
al-MisrT al-Dimashqt al-ShafiT (d. 885/1480);* Ibrahim b. Muflih
al-Ramini al-Saliht al-Hanbalt (d. 884/1479); ‘Al al-Basrawi al-
Dimashqt al-‘Akati al-Shafit (d. 905/1500);*® Muhammad b. al-Khidr
al-Dimashqt al-Hanbali (d. 893/1488);” Muhammad al-Balbist al-
Maqdist al-Shafi7 (d. 888/1483);* Muhammad ‘Izz al-Din b. al-Hamra’
al-Dimashqi al-Hanaft (d. 894/1489);* and Muhammad b. Muhammad
b. ‘Abdallah b. Abi Bakr al-Balatanst al-Shafi’i, (d. 898/1493).%
Because recitation was central to the acquisition of knowledge and
authority, books were important to Ibn Qadi Shuhbah. In his Tabagat,
he mentions over 2000 texts written over the history of the Shafi't
school, and his writings would have been an important aspect of Ibn
Qadrt Shuhbah’s reputation as a scholar. Over the course of his adult
life he composed over thirty texts. He wrote five works on law,
including two commentaries on the Zanbih by Abu Ishaq al-Shirazi
and two commentaries on the Minhaj by al-Nawawi,*' both of which
he came to see as a foundational texts of law; and a work on the
Muhimmat by al-Isnawi.*” He also wrote a commentary on the Qur’an.*
His most numerous compositions, however, were on history. He
wrote twenty-four histories, seven of which were biographical histories
(four being tabagal) and seventeen chronicles. Four of his chronicles
were short works or continuations of 7arkh al-islam by al-Dhahabi,*

% Tbn Tulun, Mut‘at, vol. 1, 47.

3 Ibid., vol. 1, 147.

# Ibid., vol. 1, 189. Also see al-Sakhawi, al-Daw’ al-lami‘, vol. 2, 54.

# Ibn Tulun, Mut‘at, vol. 2, 261.

% Thid., vol. 1, 540.

7 Ibid., vol. 2, 614.

% TIbid., vol. 2, 647.
Ibid., vol. 2, 748; also see al-Daw’ al-lami‘, vol. 10, 39—40.

* Tbn Tulun, Mut‘at, vol. 2, 758.

" Katp Celebi, Rashf al-zunin ‘an asami al-kutub wa ’l-funin (London: R. Bentley
for the Oriental Translation Fund of Great Britain and Ireland, 1835-1858), 492.

2 Ibid., 1914, which states that it is not a work on the text by al-Isnawi, but a
commentary on the Rawdah by al-Nawawi, the full title of which is al-Muhimmat
‘ala al-rawdah fi al-furia‘. Al-Sakhawi does not mention the work. Khan, the editor
of the 1978 and 1987 editions of the 7Tabagat, states that it is a commentary on al-
Isnawt’s text [Khan (1987), vol. 1, 26].

Y Kashf al-zuniin, 438.

# Brockelmann, G II, 51; S II, 50; Khan (1987), vol. 1, 27; al-Zirikli, al-A%am:
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and a number of his chronicle-like texts were composed of muntaga
(selected passages) from other historical works that he may have
planned to incorporate into his own writings at some point.*” His
most lasting contribution to chronicle writing was his 7arkh, which
may have been an extension of his Dhayl (continuation) of the his-
tory his teacher Shihab al-Din Ibn Hijji composed.”* The 7arikh
written by Ibn HijjT was, in turn, a continuation of the histories writ-
ten by al-Dhahabi, Ibn Kathir, and al-Birzali (d. 739/1338)."” Ibn
Qadt Shuhbah’s 7arikh was extensively quoted by other Circassian-
and early Ottoman-period historians such as Ibn Talan (d. 953/1546),
al-Sakhawi (d. 902/1497, who studied with Ibn Qadi Shuhbah),*
and al-Nu‘aymi (d. 927/1521). After Shihab al-Din Ibn HijT died
in 816/1413, Ibn Qadr Shuhbah took it upon himself to continue
the work of his teacher. He did this by keeping a daily diary of cur-
rent events and, little by little, he built up his history of the Circassian
period. According to al-Sakhawi, he continued to compose his diary
until the moment of his death, on which he was working when the
“pen fell from his hand.”*

Unfortunately, his 7arkh is no longer extant past the year 813/
1407, although Ibn Tulun and al-Nu‘aymi quote passages from it
as late as the 840s. An important contribution to the study of
Damascus in the Circassian period would be a reconstruction of the
Tartkh from references in other texts.”’ These passages, however, only
refer to the activities of scholars and judges in Damascus and would
therefore limit its impact to a fairly narrow historical understanding.

Ibn Qadi Shuhbah’s biographical texts were also important to
later Muslim scholars. His Manaqib al-imam al-shafic (The Virtues of
Imam al-Shafi't) included a brief biography of the eponymous founder

qamas tarapm li-ashhar al-ryal wa °l-mis@® min al-‘arab wa °l-mustaribin (Beirut: Dar al-
“Glm 1 ’l-malayin, 1990), vol. 3, 35.
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Shuhbah’s “Dhayl’,” Mamluk Studies Review 2 (1998): 22; also see Tartkh ibn gadt shuh-
bah. So far, only a small section of Ibn Hijji’s text has been published. See Shihab
al-Din Ibn Hijjt, Tarikh ibn hyji, ed. Abu Yahya ‘Abdallah al-Kazart, 2 vols. (Beirut:
Dar Ibn Hazm, 2003).

7 Reisman, “A Holograph MS of Ibn Qadi Shuhbah’s ‘Dhayl’,” 22.
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of the ShafiT school as well as biographies of notable ShafiT schol-
ars up to the year 597/1201.°% As with several of his chronicles, the
text 1s based entirely on the death notices found in al-Dhahabt’s
Tartkh al-islam.”® Additionally, he wrote four fabagats, one for the
Hanaft school, which is no longer extant,”* one on grammarians and
lexicographers whose name begin with Muhammad,” a short com-
mentary on Tabaqat fuqgah@’ al-yaman by al-Ja‘di (d. 546/1152),”° and
the subject of the present study, Tabaqgat al-fuqgaha® al-shafi‘tyah.

Professional career

Ibn Qadi Shuhbah was also active outside the realm of scholarship.
As mentioned above, he had served as a deputy judge under Najm
al-Din Ibn HijjT on several occasions, including when he was the
confidential secretary to Sultan Barsbay between 827 and 828. The
confidential secretary was one of the most powerful positions that a
non-Mamltk could hold within the Mamltk state and gave the official
uncommon access to the Sultan. He was responsible for reading
official documents to the Sultan, drafting responses, and for man-
aging access to information. He also had a seat in the Palace of
Justice (Dar al-‘Adl), where he acted as the Sultan’s representative in
adjudicating disputes. The confidential secretary was second only to
the wazir in power among the non-military elite.”” Working as Najm
al-Din’s assistant in Cairo would have given Ibn Qadi Shuhbah
access to the halls of power and insights into the inner-workings of
Mamltk government and of the judiciary. Unfortunately, his record
of those experiences is no longer extant.

In the years following the death of Shihab al-Din Ibn Hijjt in
816, Ibn Qadt Shuhbah fell increasingly under the shadow of Najm
al-Din. Although being so closely linked to Najm al-Din offered

many advantages for the young jurist, it also bore a heavy price.

2 Ibn Qadi Shuhbah, Kitab manaqib al-imam al-shafi‘t, ed. ‘Abd al-‘Aziz Fayyad
Harfash (Damascus: Dar al-basha’ir i l-tiba‘ah wa l-nashr wa l-tawzi, 2003).
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» Tabagat al-nuhah wa l-lughawtyin (Najaf: Matba‘at al-nu‘man, 1974).

% Khan (1987), vol. 1, 29; ‘Umar b. ‘All al-Ja‘di, Tabagat fugah@’ al-yaman, ed.
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" Popper, Egypt and Syria under the Circassian Sultans, 97.
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Najm al-Din had, over the course of his life, gained a number of
powerful enemies; he was, it seems, a rather difficult character. Ibn
Qadi Shuhbah chronicles a number of conflicts between Ibn HijjT
and other scholars and Mamltks, including, at one point, a brawl
that involved maces.”®

As his mentor grew older his conflicts with others in authority
became more serious and he was eventually arrested on II Jumada
10, 828 (April 29, 1425) because he failed to pay the Sultan the full
10,000-dinar fee required for his appointment to the office of con-
fidential secretary.” He was returned to Damascus a few days later,
and when they arrived Ibn Qadi Shuhbah was forced to submit to
questioning by a panel of judges who gathered to investigate the
charges against Najm al-Din.®

During the following fifteen months Ibn Qadi Shuhbah worked
as a deputy muffr (jurist consult) in the Palace of Justice of Damascus
until he was replaced by Najm al-Din’s son Baha’ al-Din (d. 850/1446)
in Dhu al-Qa‘dah, 829 (September/October, 1426).%" The Palace of
Justice of Damascus was originally established in the 6th/12th cen-
tury and was a place where the ruler or his representatives would
hear and address grievances held between individuals or groups.®
Little is known about the institution or its role in the administration
of justice during the Mamlik period.”® It appears, however, that
scholars who worked in the Palace functioned more as administra-
tors of governmental decrees than as judges hearing disputes® and
there is a sense in later texts, such as Qudat dimashq by Ibn Tultn,
that work in the institution was seen as being less important and
less prestigious than work as a deputy judge.®

Around the time that Ibn Qadi Shuhbah was replaced at the
Palace of Justice, Najm al-Din was required to return to Cairo and,

% Tbn Tulun, Qudat dimashq, 134.
% Tbn Taghri Birdi, al-Ngam, vol. 6, 585-86; al-Maqrizi, al-Sulitk, vol. 4, 685.
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% See Ibn Talan, Qudat dimashg, 149 and 169 for an indication of the prestige
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although he attempted to attain a legal writ allowing him to remain
in Damascus, he was forced to leave the city on Dhu al-Qa‘dah 23,
829 (September 26, 1426). Although Ibn Qadi Shuhbah did not
travel with him on this trip, he reports that by the end of Muharram,
830 (November, 1426), Najm al-Din was returned to the office of
chief ShafiT judge in a turn of fortunes that is characteristic of the
Circassian period;®® he was even given a gift of 500 dnars by the
Sultan.®” Unfortunately, the sources do not indicate whether Ibn
Qadt Shuhbah returned to office as his deputy or whether he sim-
ply retired to teaching during this period.

The situation following his arrest and reappointment as chief judge
was especially tense because several individuals resented the good
treatment Najm al-Din received from the Sultan. On Dha al-Qa‘dah
1, 830 (August 24, 1427) Naym al-Din was murdered by two assailants,
in what was at the time one of the most notorious crimes of the
century.” Although the actual perpetrators of the crime are unknown,
it is clear that most historians believed that political and judicial
rivalries were the motive."”

Following the murder, Baha’ al-Din Ibn Hijji was appointed to
take his father’s place as chief ShafiT judge” and a few months later
Ibn Qadr Shuhbah was appointed to be one of his deputies.”! Over
the course of the following twenty years Baha’ al-Din eclipsed Ibn
Qadt Shuhbah as his career path took him from chief Shafit judge
to controller of the armies of Syria and Egypt, and eventually to
confidential secretary of Damascus. Ibn Qadi Shuhbah claimed that
his initial success as due to the guilt felt by the Sultan over the mur-
der of Najm al-Din.”” He was aided, however, by his marriage to
the daughter of the powerful ShafiT jurist Kamal al-Din al-Barizi in
835/1431.7% Al-Barizi would later become one of the most impor-
tant and influential confidential secretaries in the Circassian period
to Sultan Barsbay and later to Sultan Jagmaq™ and he proved to

% Thid., 141.
57 Thid., 142.
% Tbn Taghri Birdi, al-NMyam, vol. 6, 623; al-Maqrizi, al-Suliik, vol. 4, 750; Ibn
Talan, Qudat dimashg, 142.
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2 Ibid., 142-43.
3 Ihid., 158.
7 Ibn Taghrt Birdi, al-Nyam, vol. 6, 680; vol. 7, 53.
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be a powerful ally to Baha’ al-Din, and ultimately an enemy to Ibn
Qad1 Shuhbah. It is not known if Ibn Qadi Shuhbah lost his posi-
tion as deputy judge when Baha’ al-Din was promoted to become
the controller of the army in II Jumada, 832 (March, 1429),” although
he appears to have remained in Damascus until 837/1434 when he
went on the pilgrimage to Mecca.”®

Crisis and the first edition of the Tabaqgat

The years that followed appear to have been important for Ibn Qadt
Shuhbah, although we have no direct evidence of what he went
though during the period. By the winter of 841/1437-38 he seems
to have reached near to the top of both of his roles as scholar and
judge. Sometime during the late fall of 841/1437 he began work-
ing on Tabaqat al-fugaha’ al-shafi‘tyah. By this time he was esteemed
as the “remnant of the mutatuds” (bagiyat al-mytahidin) by ‘lzz al-Din
Abt Ya‘la Hamzah al-Husayni (d. 874/1469), his student and scribe.”
His legal abilities were such, according to al-Sakhawl who studied
under him, that Ibn Qadi Shuhbah rose to be the leader of all of
the Shafiis of Syria. He goes on to say that Ibn Qadi Shuhbah
even had the capability of disagreeing with al-ShafiT on legal prob-
lems, and in fact saw things that al-ShafiT had failed to see, but
that he reframed from issuing opinions that diverged from the estab-
lished rules found in the quasi-canonical ShafiT texts for fear of a
public reaction.”™

It is also important to note that at the very peak of his success
as a scholar, and on the eve of his appointment as chief Shafi‘t judge
of Damascus the following year, he decided to write a tabagat of the
ShafiT school when at the same time the Middle East was facing a
series severe of crises. In Rajab, 841 (December/January, 1437/38),
plague appeared in Egypt, quickly spreading as far south as the
Sudan,” and by the end of Sha‘ban (February), it had spread to

7 Ibid., 157.
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Syria.* By the conclusion of the following month, the plague had
become so bad that Sultan Barsbay began to fear that it was a pun-
ishment from God.* The outbreak of the plague was also accom-
panied by the onset of the Sultan’s own illness that would prove
fatal within a few months.

Barsbay and others in the Sultan’s court blamed the plague on
the moral decay of Muslim society. They reasoned that Muslims had
fallen so far from the good grace of God that God had sent the
plague to remind the people of their duties. The jurists in his court
argued that the chief cause of the moral turpitude was the unbri-
dled access of women to public spaces. Women, it was maintained,
with their painted faces and unrestricted movements, were the cause
of fornication. They argued that God would lift the plague only if
they prevented women from moving about in public.®? Sultan Barsbay
ordered that all women in Cairo were to be restricted to their homes,
including servants and children. He also freed large numbers of pris-
oners as a sign of mercy.”

Whether or not similar policies were followed in Damascus is not
known. The plague was quite severe there and attitudes toward
women were likely to have been little different. At the very least, it
is likely that the wulama’ of Damascus would have looked upon the
new rules in Cairo with approval.

Al-Maqrizt reports that just as the plague intensified a severe win-
ter storm struck the region around the end of the month of Ramadan.
He states that

On the night of the feast (Shawwal 1) the coldness of the winter
increased in Syria. It came from Palestine to the people of Damascus,
Hamah, Aleppo, and Dayar Bakr to Arzinkan. [It was so cold that]
the frost covered their trees so that all their green leaves blackened.
The trees of willows and the nuts fell. [The frost killed] the cultivated
bean, and the barley, al-bigiya’, the Sparrowgrass, and all of the veg-
etables. In their affliction [from the plague], the frost bestowed on
them abundant [harm] and caused twice as many people to die. . ..
In Safad a cold wind caused the people and the animals, as well as
the plants and the trees, to perish; as God wills.

80 Al-Maqrizi, al-Sulik, vol. 4, 1031.

8 Tbn Taghri Birdi, al-Nyam, vol. 6, 760; al-Maqrizi, al-Sulik, vol. 4, 1031-33;
Ibn lyas, Bada’ al-zuhar, vol. 2, 182-83.

8 Tbn Taghri Birdi, al-Nyiam, vol. 6, 760; al-Maqrizi, al-Sulik, vol. 4, 1032.

8 Ibn Taghri Birdi, al-Nyam, vol. 6, 761; al-Maqrizi, al-Sulik, vol. 4, 1032-33.
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It came to pass also on the night of the Id al-Fitr a violent cold
wind hit the city of Fez and the North African countries, along with
a very great torrent. It blew down and the destroyed several houses.
It was a horrible matter and a horrible accident.®*

As the cold increased, the rivers froze, causing water shortages in
Damascus. As people became weak from the cold, and from the lack
of food and water, the plague became worse, causing even greater
numbers to die.®

Through the early part of the month of Shawwal (late March/early
April) Barsbay’s condition became worse as rumors spread across the
region about his health. As always happened in times of such polit-
ical crises, contenders for the Sultanate began to jockey for position.
In Damascus, the viceroy Amir Inal al-Jakami, who had been in
control of the city for two years, began to plot in the eventuality of
Barsbay’s death. Barsbay, fearing a coup or revolt, began to move
Amirs and attempted to establish a basis of legitimacy for his four-
teen year old son Yasuf to succeed him.®

In the week following the onset of the late winter storm a rumor
began to spread that on Shawwal 9 (April 4) the world would end.
A number of historians from the period record the event, which
varies depending on where they were at the time, but it seems that
it was a widely circulated rumor that was taken seriously by com-
mon people and intellectual and political elites alike.” On the 9th,
men gathered at their local Mosques waiting for the end to arrive.
At al-Azhar Mosque in Cairo, where the historians Ibn Taghri Birdi
and al-Maqrizi were in attendance, pandemonium broke out when,
in the middle of his sermon, the preacher collapsed causing fears
that the end was indeed at hand.*

In the weeks that followed it must have seemed that the world
actually was ending. The plague in Syria became even worse, rival-

8 Al-Maqrizi, al-Sulak, vol. 4, 1035-36.

& TIhid.

% TIhid., 1032—40.

8 See Ibn Taghri Birdi, al-Nyiam, vol. 6, 764-65; al-Maqrizi, al-Sulik, vol. 4,
1038-40; Ibn lyas, Bada’i al-zuhar, vol. 2, 182-85; Ibn Hajar al-‘Asqalani, Inba’ al-
ghumr, vol. 9, 8-9; al-Qad1 ‘Abd al-Basit, Ritab akhbar al-duwal wa athar al-uwal, vol. 2.
MS Hunt. 610 (Bodliean Library Manuscript), fol. 7b. Note: Brockelmann [G II
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ing the one that struck the region in 833/1429-30, which was one
of the worst pandemics to strike the Middle East since the plagues
first began the previous century. FFamine also increased as the crops
that had just begun to be harvested were destroyed by the biting
cold and frost.*

By the ecarly weeks of Dhu al-Qa‘dah (late April), rumors of
Barsbay’s impending death began to race across Mamluk territories.
By the 4th, Barsbay decided that he should install his son Yasuf as
the next Sultan and to form a coalition of loyal Amirs who would
support him. He appointed Amir Jagmaq as regent and then gave
a speech blaming the plagues of 833 and 841 on his purchased
Mamltaks who had continually rebelled against his authority and
caused much turmoil in Cairo.” Upon receiving the position, Jagmaq
began to maneuver so that he could seize power once Barsbay died.

Sometime during this month, Ibn Qadi Shuhbah completed the
first edition of his tabagat. Throughout the past three to four months,
through the outbreak of plague, famine, devastating cold, political
turmoil, and rumors of the end of the world, Ibn Qadi Shuhbah
sat in a room with several students who transcribed his text. He says
in an gazah (permission to teach) that he appended to the cover of
the text for his student al-Husayni, that he intended his book to be
studied, in other words, to be used as a textbook.”! Sometime during
the following four years al-HusaynI carried the text to Egypt where
he read it with the famous scholar Ibn Hajar al-‘Asqalani. Ibn Hajar
made copious notes in the margins of the text, which appear upside
down in the original manuscript held by the British Museum.” It
appears that al-FHusayni read the text to Ibn Hajar who sat across
from the student, and who then made comments and corrections.

Overview of the text

In the introduction to his text, Ibn Qadi Shuhbah says that he wrote
the text in order to describe “the generations of the ShafiT jurists.””
He says

8 Al-Maqrizi, al-Sulak, vol. 4, 1040—45.

9 Tbn lyas, Bada@’i al-zuhir, vol. 2, 187-88; al-Maqrizi, al-Suliik, vol. 4, 1043-45;
Ibn Taghri Birdi, al-Nyam, vol. 6, 767-68.

9 Ibn Qadi Shuhbah, Tabaqgat al-fugah@’ al-shafityah, Arabic Manuscript Collection,
The British Library, Or. Mus. 3037, fol., la.

9 See Or. Mus. 3037.
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I limit myself in it to the biographies of [scholars] with a known name,
[who are] remembered due to their fame, and whose situation needs
be known by the students of legal science, or to those whom al-Rafit
and others transmitted from in their well known compiled works. This
in reality is what is meant by [the phrase] ‘the generations of the
ShafiT jurists.” I do not mention any but the famous scholars and oth-
ers who happen to have been transmitted from, even though excel-
lence in legal science, or the teaching of law at the Nigzamiyah or another
madrasak might [also] be attributed to them. For the abundant supply
of those biographies is too much for the student of the law [to under-
stand] and [it would] confuse the purpose of [this work] with other
things. I might mention in [this work] a few biographies in whom are
not found the condition for some reason which made this necessary.
Glance at the biographies, and the wisdom behind their mention will
become apparent to the one who examines his biography. It is ordered
into twenty-nine generations. The first generation are those who stud-
ied with Imam al-ShafiT, may God be pleased with him and bless
him. Second, [I mention] the [Imam’s] disciples (ashab) up to the year
300. After that, I mention one generation for every twenty years, even
if this requires a few to be placed after the people of their generation
due to the extension of their lives, or a few of them to be mentioned
with the generation of their master teachers because of the sudden-
ness of their early deaths. Necessity forced me to cite them thus.
Without a doubt the last of every generation is close to the first of
the generation which follows it. I ordered each generation according
to the letters of the alphabet, for convenient reference.”

Here Ibn Qadi Shuhbah is only concerned with those jurists who
are remembered for their fame, which he ties directly to their roles
in the transmission of substantive law. In this transmission Abta al-
Qasim Muhammad al-RafiT (d. 623-24/1226) stands out as the most
important compiler of divergent substantive legal rulings, but Ibn
Qadt Shuhbah also mentions that ‘others’ who composed substan-
tive law texts are important in the transmission of these rules. It is
significant that Ibn Qadi Shuhbah nowhere mentions gma“ (consensus)
as a criterion for being included in his 7abagat. This approach is
very different from Abt Ishaq al-Shirazi, whose main goal in his
Tabaqgat was to establish those “whose opinions are considered author-
itative in arriving at consensus and whose disagreements are to be

taken into account.”®

9 Thid.
% George Makdisi, The Rise of Colleges (Edinburgh: University Press, 1981), 107.
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Considering that Ibn Qadi Shuhbah mentions 784 biographies
drawn from over 600 years of history, it is clear that a wide range
of opinions must be included in the material transmitted over time.
Again, the main criterion for inclusion is the legal opinions that have
been transmitted in authoritative legal works down to Ibn Qadi
Shuhbah’s time for which each jurist is known. While Ibn Qadrt
Shuhbah does not seem intent to catalogue those whose voices are
directly involved in the formation of consensus, he is specifically mak-
ing an argument for the importance of disagreement (ikhitilaf) over
legal rules, and for locating those whose voices in disagreement should
be considered authoritative. As al-Shirazi implies, khtilaf is simply
the opposite of gma‘. Only one who is considered by the tradition
to be authoritative in the formation of yma“ is authoritative in the
formation of #khtilaf. By placing an emphasis on the transmission of
dwerging opinions, Ibn Qadt Shuhbah is asserting a powerful argument
about the history of ShafiT law and the state of the law in his time.

If Ibn Qadi Shuhbah’s text is compared with earlier Shafi‘t legal
tabagat, an emerging concern with identifying and establishing those
who count in the development of acceptable legal diversity is observed.
Part of this focus is on paring down and limiting to a specific few
those whose opinions should be counted. For instance, one of the
earliest ShafiT fabagat is al-“Abbadr’s (d. 458/1066) Tabagat al-fugaha’
al-shafi‘tyah.” Al-“Abbadt lists only those jurists he considered author-
itative 1n the first six generations of the Shafi'T school. In those six
generations, he lists 234 jurists (46 in the first generation, 36 in the
second, 26 in the third, 80 in the fourth, 30 in the fifth, and 14 in
the sixth). Admittedly, many of the jurists listed, especially in the
fourth generation, are considered the students of certain master jurists.
In fact, the text indicates that they, because of their associations with
master jurists, should also be counted in the body of authoritative
jurists. In many respects, al-“‘Abbadi seeks to expand the ranks of
authority to as many people as possible.

Ibn Qadi Shuhbah, on the other hand, seeks to restrict the num-
ber of jurists in each generation to a select few. In the first six gen-
erations, he lists only 113 biographies (17 in the first generation, 13
in the second, 20 in the third, 20 in the fourth, 21 in the fifth, and
22 in the sixth). Of these, Ibn Qadi Shuhbah attempts to discredit

% Abii ‘Asim Muhammad b. Ahmad al-‘Abbadyi, Kitab tabagat al-fugah@ al-shafityah,
ed. Gosta Vitestam, no. 21 (Leiden: E. J. Brill, 1964).
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al-Muhasibt (d. 243/857) as an authority on the grounds that he did
not really study with al-ShafiT.”” Of the remaining 112 jurists, 67
are specifically mentioned as having their opinions included in al-
RafiTs text, and of these, 27 are involved in the transmission of
tkhtilaf. Clearly, Ibn Qadi Shuhbah seeks to limit the scope of diver-
gent opinions by restricting inclusion to specific authorities.

He does, nevertheless, include 45 jurists in the first six genera-
tions who are not mentioned in al-RafiT’s text or who are not directly
mentioned as being involved in khtilaf. If Ibn Qadi Shuhbah’s sole
purpose was to count those who are authoritative in the transmis-
sion of divergent opinions, why include the other thirty jurists? As
Ibn Qadr Shuhbah says in his introduction, “I might mention in
[this work] a few biographies in whom are not found the condition
for some reason which made this [their mention] necessary.” In other
words, Ibn Qadi Shuhbah is arguing that he specifically includes
jurists who are not authoritative in the formation of divergent opinions.

The hypertextual nature of legal tabagat is mentioned in the next
chapter. An important aspect of hypertextual thinking is keeping
chains of authority in mind when evaluating the character, abilities,
and qualifications of jurists. Ibn QQadi Shuhbah must make an argu-
ment for the transmission of #htilaf down to his own time and a
justification for why certain jurists should be counted in that trans-
mission. Hypertextually, Ibn Qadi Shuhbah weaves his biographies
together into a tapestry of intellectual history. Each thread is a line
connecting individual jurists to other jurists, and ultimately into the
tapestry as a whole. Since knowledge is passed through each thread,
Ibn Qadi Shuhbah must list jurists who, while not being directly
involved in the transmission of htilaf, are nonetheless important in
establishing the authority of transmitters of tk#tilaf in the overall fab-
ric of the history of law.

The transmission of #htilaf is also why Ibn Qadt Shuhbah is very
concerned with the chronological placement of jurists in specific peri-
ods. He mentions the problem of chronological placement twenty-
six times in his text, usually in the early generations, and most often
in disputing the placement of certain jurists by previous writers of
tabaqat texts. His main concern seems to be to fix reliable dates and
places of death. For instance, he argues that al-Shirazi’s placement

9 Khan, vol. 1, 59-60.
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of Ishaq b. Khuzaymah (d. 321/933) in the second generation is
incorrect. Al-Shirazi based his placement on the assertion that Ibn
Khuzaymah studied with al-Muzani (d. 264/878) and al-Rabi*
(d. 270/884), jurists of the first generation. Instead, Ibn Qadi Shuhbah
places him in the third generation, arguing that the main criterion
for placement is not with whom he studied, but his date of death.”
Establishing clear demarcations of generational boundaries, and those
included in each, does not, however, seem to be the only motive in
placing Ibn Khuzaymah in the third generation. Ibn Surayj (d. 306/
918), the most important jurist of the third generation, is mentioned
as a contemporary of Ibn Khuzaymah, who is not listed as either a
student of, or a teacher of, Ibn Surayj.” Thus, because Ibn Qadi
Shuhbah is very conscious of establishing a correct and exact his-
tory in the transmission of ihtlaf, he must make sure that jurists
are placed in their proper generations.

As discussed above, the stamp of fhadith science was firmly embed-
ded in the fabagat genre from an early period. Ibn Qadi Shuhbah
himself was very active in hadith science and collection. Indeed, out-
side of historical writing, one of his chief occupations seems to have
been fadith collection.' It is not surprising, then, that methods and
standards in the collection of fadith (i.e., the exact fixing of dates of
death, the reliability of transmitters, and the probability that jurists
could have met each other given their dates of death and geo-
graphical regions) would predominate in Ibn Qadi Shuhbah’s 7abagat.

Ibn Qadi Shuhbah’s interest in fixing accurate ranges of dates is
further demonstrated by the periods he set for each generation. Ibn
Qadi Shuhbah states in his introduction that each generation lasts
twenty years, which, however, does not agree with his actual peri-
odization of the generations. For instance, the twelfth generation lasts
29 years (470/1077-499/1106), the thirteenth generation 19 years
(501/1108-520/1127), and the eighteenth generation 14 years
(606/1209-620/1223). The average period of each generation is
approximately 23 years. His attention to accurate date ranges sug-
gests that Ibn Qadi Shuhbah took great care to order each gener-
ation with respect to the preceding and following generations because

% Khan, vol. 1, 68-69.
% Thid.
100 Al-Sakhawi, al-Daw’ al-lami, vol. 11, 22-23.
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mapping out the chronological development of the transmission of
tkhtilaf is central to his purposes.'”!

As discussed above, the centrality of the transmission of divergent
opinion is why Ibn Qadi Shuhbah lists jurists who are not directly
mentioned as being involved in the formation of authoritative diver-
gent opinions: they are a part of the fabric of intellectual transmis-
sion that ties jurists and periods together. They are partially
authoritative, in that they needed to possess a definite level of knowl-
edge in order to be able to transmit certain kinds of divergent sub-
stantive legal opinions. It is therefore clear that not every jurist listed
would be a voice in either gma“ or #khtilaf. They are simply inter-
mediaries between authorities. But since part of Ibn Qadi Shuhbah’s
task 1is historical, he is forced to include certain jurists to demon-
strate unbroken lines of intellectual descent and to maintain the his-
torical narrative.

Because Ibn Qadi Shuhbah lists a number of jurists (approximately
60%) who are not authoritative holders of divergent opinions (and
thus conversely voices in yma‘), he is able to construct a broader
history of ShafiT law than he would otherwise be able to. Al-Isnawi
(d. 772/1370-71), like Ibn Qadt Shuhbah, wrote a fabagat that sought
to catalogue those jurists listed in al-Rafi'T’s al-Aziz and al-NawawT’s
al-Rawdah, as well as other jurists who transmitted divergent opin-
ions.'” In doing so, he includes the biographies of 1289 jurists up
to his own time. The nature of his work, however, is different because
it is divided alphabetically, not chronologically. Where Ibn Qadt
Shuhbah can develop a diachronic historical narrative built on a
chronological telling of ShafiT history, al-IsnawT’s text, while certainly
containing historical elements, does not develop a similar narrative.

The historiographic model for Ibn Qadi Shuhbah’s text is Aba
Ishaq al-Shirazt’s Tabaqat al-fugaha@®. Written in the eleventh century,
al-Shirazr’s Tabaqat chronologically develops the history of Islamic
law from the time of the Prophet Muhammad, up to his own gen-
eration. His project is, however, broader than a telling of Shafit
legal history. Al-Shirazi charts the development of law and the emer-

1% Internally within cach generation the biographies are listed alphabetically. Ibn

Qadr Shuhbah says in his introduction that this is done to make reference more
casy, but it was also likely done because fixing a chronology within such short
expanses of time would have been more difficult.

102 <Abd al-Rahim al-Isnawi, Tabagat al-shafityah, ed. Kamal Yasuf al-Hut (Beirut:
Dar al-kutub al-‘ilmiyah, 1987), vol. 1, 13-17.
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gence of authoritative holders of yma® and ikhtilaf from the com-
panions of the Prophet (sahabah), through their successors ({abi‘in) in
nine different geographical areas of the Islamic world, to the jurists
that came after them in Baghdad and Khurasan, and then finally
through the five legal schools that were established in his time. ma“
and tkhtilaf are thus broader and more narrow for al-Shirazt; broader
in that yma“ included those things on which all jurists agreed (although
this, by no means, should be taken to indicate that there were, or
indeed are, a wide range of rules that have achieved anything near
consensual agreement) and more narrow in that he was interested
in listing the major thinkers in each school and period who held
divergent opinions. Ibn Qadi Shuhbah clearly understands his his-
tory to be building on al-Shirazi’s, whom he quotes more frequently
(by a percentage of citations) than any other writer (91 times in the
199 biographies prior to that of al-Shirazi), including in his text all
but nine ShafiT jurists mentioned by al-Shirazi in his 7abagat.'™

Al-Shirazt tells his history through the way he structures his text.
Not only is it chronological, but it is also divided into categorical
segments that create a historical argument. Thus he does not need
a great deal of narrative to convey the idea that legal knowledge
originated with the Prophet Muhammad and has been passed down
and expanded on by pious authorities ever since.

Ibn Qadt Shuhbah, however, is limited in telling his history since
he restricts himself to the ShafiT school and does not segment his
text by region. Because the text includes the biographies of 784
jurists spanning 29 generations and approximately 650 years, each
biography is relatively brief, with the average biographical notice
running approximately 15 lines; the shortest being just five lines'®*
and the longest being just 93 lines.'” Most citations include the
jurist’s full name, his kunyah (patronymic), generally his date of birth,
place of birth, his qualities and characteristics, his specialties in legal
education and in the legal profession, his teachers, his students, the
institutions in which he studied, possible political or historical con-
troversies he was involved in, his date of death, place of death, cause

105° Al-Shiraz1’s text covers only the first 199 jurists mentioned in Ibn Qadrt
Shuhbah’s Tabagat. Al-Shirazi is listed as the 200th jurist in Ibn Qadi Shuhbah’s
text, and the first of the eleventh generation.

104 Khan, vol. 1, 98.
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of death, place of burial, and any notable opinion for which he is
remembered. In cases where the author feels the jurist should not
be included in the ShafiT school, there is generally a short argu-
ment to that effect.'” Ibn Qadr Shuhbah relates his history through
the construction of individual biographies, by the combination of
qualities, abilities, teachers, students, historical circumstances, and so
forth, which are then implicitly or explicitly related to other biogra-
phies. To tease out this history one has to look at the work from
the level of the text, using the information contained in each biog-
raphy in relation to all other biographies, to construct a historical
overview of the school.

Ibn Qadt Shuhbah’s rise and fall and the final editions of his Tabaqat

In the weeks and months following the completion of the first edi-
tion of the 7abagat, Ibn Qadi Shuhbah became embroiled in the
political maneuverings of rival Amirs following the death of Barsbhay
on Dhu al-Hijjah 13 (June 6)."” Although Amir Jagmaq had sworn
fealty to Barsbay’s son Yusuf, he deposed the boy on I Rabi® 19,
842 (September 9, 1438)." Following the deposition, Jagmaq reshuffled
the judiciary of Egypt, especially the ShafiT judges because they were
important in shaping the opinion of the elite households.'"” Jaqmaq
also issued orders to reorganize the judiciary of Damascus, moving
chief ShafiT judge Kamal al-Din al-Barizi to Cairo to become his
new confidential secretary. As a replacement he appointed Burhan
al-Din Ibrahim Ibn al-Ba‘Gni as chief Shafit judge.'

In Damascus, the viceroy Amir Jakami refused to recognize the
deposition or the reorganization orders and went into revolt. On I
Jumada 15 (November 3) Amir Jakami appointed Ibn Qadt Shuhbah
as chief Shafi'T judge, charging him 1000 dinars as a fee.!"' He also

1% For instance see vol. 1, 28-29.

Y7 Ibn Taghrt Birdi, al-Nwyam, vol. 6, 771; al-Maqrizi, al-Sulitk, vol. 4, 1049.

1% Tbn Taghrt Bird1, al-Nyiam, vol. 7, 31; al-Maqrizi, al-Sulik, vol. 4, 1085.

"9 Ibn lIyas, Bada’i al-zuhar, vol. 2, 203; al-Qadi ‘Abd al-Basit, Kitab akhbar
vol. 2, MS Hunt. 610, fols. 15-17.

10 Al-Maqrizi, al-Sulak, vol. 4, 1100.

" Badr al-Din Mahmad b. Ahmad al-‘Ayni, lqd al-juman fi tarikh ahl al-zaman,
ed. ‘Abdallah al-Tantawi al-Qarhat (Cairo: al-Zahra® I’ l-ilam al-‘arabiyah, 1989),
528-29.
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appointed Ibn al-Ba‘Gni as chief preacher of the Umayyad Mosque,
a role customarily given to the chief ShafiT judge.''” The position
of chief preacher to the Umayyad Mosque was an important one
because government edicts were issued there as part of the Friday
sermon. It was a position that was also used by Sultans and rebel
Amirs to broadcast propaganda to the people in support of claims
to authority in times of political crisis. Ibn al-Ba‘ani must not have
proven loyal to Jakami because he was shortly replaced by Ibn Qadt
Shuhbah, resulting in lasting resentment between the two jurists.'”

Jakami claimed that he was loyal to the memory of Barsbay and
to his son, the rightful Sultan, Yasuf. He ordered Ibn Qadi Shuhbah
to give the Iriday sermon in Yusuf’s name, in effect proclaiming
him Sultan.'* Ibn Qadi Shuhbah must have known that this was a
dangerous move. His own teacher al-Qurashi had been tortured to
death for siding against Barquq in a failed revolt. He could have
refused the order and forced Jakami to find a new chief judge and
preacher, but he did not. Sometime before Ramadan 20 (most likely
the 13th) Ibn Qadi Shuhbah gave the Iriday sermon in the name
of Yusuf in the Umayyad Mosque. The immediate affect of the ser-
mon was to link Ibn Qadi Shuhbah to the revolt, making him an
enemy of the new Sultan, Jagmaq.'”

Upon receiving the news, Jagmaq relieved Jakami as viceroy of
Damascus on Ramadan 23, 842 (March 9, 1439), appointing in his
place Amir Agbugha al-Timrazi.'"® Jakami immediately released a
number of prisoners who had earlier sworn loyalty to Jagmaq in a
move meant to distance himself from the revolt implied by the ser-
mon.'"” Jagmaq, using Baha’ al-Din Ibn HijjT as an intermediary,'"®
began to work behind the scenes to remove support in Damascus
for the revolt. As Jakam lost ground to Jagmaq he decided to arrest
Ibn Qadt Shuhbah on Shawwal 29 as a sign of loyalty to the new

"2 Ibhn Talan, Qudat dimashg, 168.

13- al-Sakhawi, al-Daw’ al-lami, vol. 1, 26-29.
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18 Tbn Taghrt Birdi, al-Nyam, vol. 7, 69-81; al-Maqrizi, al-Sulik, vol. 4, 1115-23.
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Sultan.'"” He was replaced by Baha’ al-Din Ibn Hijji,'* who, in an
unusual move, traveled to Cairo to receive his new appointment,
although not from the Sultan, but from the Sultan’s confidential sec-
retary, Ibn HijjT’s father in-law, Kamal al-Din al-Barizi.'”!

On Dhu al-Qa‘dah 3 (April 18) forces loyal to Jagmaq marched
into Damascus and took control of the city.'” Jakami was executed
several weeks later and his head was carried to Cairo along with
Ibn Qadi Shuhbah who was taken to Egypt as a prisoner.'” It is
not known what happened to Ibn Qadi Shuhbah over the next sev-
eral months. He appears to have been returned to Damascus some-
time in 843 where he again took up teaching and writing. On II
Rabi® 29, 843 (October 9, 1439) Ibn Qadi Shuhbah completed the
second edition of his 7abagat. This text was a copy of the version
he produced the previous year. On Ramadan 10, 843 (February 15,
1440) Ibn Qadr Shuhbah completed a third edition of the 7abagat.'**
This too was a copy of the text produced in 841 and appears to
have received few significant changes. Both texts appear to be the
result of dictations given by Ibn Qadi Shuhbah to students who were
then required to read the text back to the teacher in order to receive
an yazah like the one issued to al-Husayni after completing the 841
text. [jazahs were an important part of the educational process that
certified the student to teach a specific range of subjects or disci-
plines.'® As is discussed in the conclusion of this book, Ibn Qadi
Shuhbah may have used his 7abagat as a kind of extended yazah,
in effect, certifying his students to teach the wealth of knowledge
transmitted by the entire text.

Eight days after the completion of the third edition, Ibn Qadt
Shuhbah was rehabilitated enough in the eyes of Sultan Jagmaq to
be reappointed chief ShafiT judge of Damascus. He replaced Shams

19 Al-“Ayni, lqd aljuman, 528-29. Al-Maqrizi gives the date as Dha al-Qa‘dah
3. See al-Maqrizi, Suluk, vol. 4, 1135.

120 Al-Sakhawt, al-Daw’ al-lami, vol. 11, 22; Ibn Tultn, Qudat dimashq, 169.

2 Tbn Talan, Qudat dimashg, 158.

122 Tbn Taghrt Birdi, al-Nyjam, vol. 7, 93-94; al-Maqrizi, al-Sulik, vol. 4, 1135-36.

125 Al-“Ayni, Igd al-juman, 528-29.

12t Khan, vol. 4, 148-49.

12 See Devin Stewart, “The Doctorate of Islamic Law in Mamluk Egypt and
Syria,” in Law and Education in Medieval Islam: Studies in Memory of Professor George
Makdisi, ed. Joseph E. Lowry, Devin Stewart, and Shawkat M. Toorawa (Oxford:
Gibb Memorial Trust, 2004), 51-54.
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al-Din Muhammad b. Isma‘dl b. Muhammad al-Wana’t (d. 849/1445),
who had replaced Baha’ al-Din Ibn HijjT five months earlier.'* He
was not, however, trusted to be the sole chief preacher of the Umayyad
Mosque, as was customary for the chief ShafiT judge. Instead he
shared the position with Ibn al-Ba‘Gni who had proven loyal to
Jagmaq during Jakamt’s revolt in 841.'7

His rehabilitation, however, did not last long as he was ordered
to be removed from both positions two months later, on Dhu al-
Qa‘dah 15 (April 19)."” He seems to have remained in the position
until his replacement, Siraj al-Din al-Himst (d. 861/1456-57), arrived
in Damascus from Cairo on Muharram 3, 844 (June 5, 1440).'%
For reasons that are not clear, on the 12th of that month, al-Himst
was removed and Ibn Qadi Shuhbah was reinstalled as chief Shafi‘t
judge. When al-HimsT received the news he immediately traveled to
Cairo and pressed his case with court officials. He seems to have

made a convincing plea because on Muharram 20 the Sultan fired
Ibn Qadi Shuhbah and returned al-HimsT to office.'®

Final years

In the midst of the turmoil of his appointment and firing, Ibn Qadt
Shuhbah completed the fourth and final edition of his 7abagat on
Muharram 14."! Following the completion of this version, which
differs little from the 841 original, and after his final removal from
office, Ibn Qadi Shuhbah tired of public life and became a mendi-
cant traveling to tombs around Syria and in Jerusalem collecting
hadith."** Over the final years of his life, Ibn Qadi Shuhbah contin-
ued to travel, to teach, and to write. Each Ramadan he traveled to
Jerusalem and stayed at the Talaniyah madrasah where scholars and

120 al-‘Ayni, lgd al-juman, 547; al-Maqrizi, al-Sulak, vol. 4, 1128, 1183. Ibn Iyas
(Bada@’i® al-zuhar, vol. 2, 222) lists the name of the jurist as al-Wanadr.

27 Ibn Talan, Qudat dimashg, 168.

1% Al-Maqrizi, al-Sulik, vol. 4, 1188; Ibn Tulan, Qudat dimashg, 168.

129 Al-‘Ayni, Igd al-juman, 552.

B0 Al-Maqrizi, al-Sulak, vol. 4, 1201.

181 Khan, vol. 4, 149.

192 Al-Sakhawi , al-Daw’ al-lami‘, vol. 11, 22.
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common people visited him to hear his recitation and analysis of
the Sakih of al-Bukhari. During these trips his reputation as an intel-
lectual continued to grow; and according to his student al-Sakhawi,
he was even compared to the renowned Ibn Hajar al-‘Asqalani.'”

In 851/1447 he made his last visit to Jerusalem. He went back
to Damascus in Dha al-Qa‘dah (January, 1448) and returned to his
teaching in the Taqawiyah madrasah. On Thursday, the 10th of that
month, while he was teaching, a debate broke out among his stu-
dents concerning the religious problems caused by a sudden death.
According to his son Badr al-Din, who related the story to al-Sakhawr,
Ibn Qadi Shuhbah said that sudden death was preferred. As he left
the school Badr al-Din noticed that his father did not sit up straight
on his mule. Ibn Qadr Shuhbah is then quoted as saying in a tired
tone of voice, “O my son, what remains of our youth?”'*

He then went to the NasirTyah madrasah where again the discus-
sion turned to death. The following day (Dha al-Qa‘dah 11) Ibn
Qadt Shuhbah was sitting with his son Badr al-Din working on his
diary of current events, a journal he had kept since his days study-
ing with Shihab al-Din Ibn Hijji. According to Badr al-Din, Ibn
Qadt Shuhbah placed his pen in the ink well and leaned on his pil-
low. As he did so his head turned slightly and his son, fearing that
something was amiss, reached for his hand and found that he had
died. His death was sudden and painless, “like bleeding to death but
without the blood.”'*

Following his death, Badr al-Din reported that people had pleas-
ant dreams of his father, a point al-Sakhawi uses to buttress the
piety and goodness of his beloved teacher."”® The foreshadowing of
Ibn Qadt Shuhbah’s death, the tale of its sudden and painless onset,
and the stories of the dreams that people claimed to have had of
him after his demise are all meant to convey his special status as a
man of God and a scholar of outstanding repute. They are used
rhetorically to shape the reader’s opinion of Ibn Qadi Shuhbah. Al-
SakhawTt used rhetoric in a way that was common in biographical
literature and his teacher Ibn Qadi Shuhbah used similar methods

135 Thid.
13 Thid., 24.
13 Thid.
13 Thid., 23.
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of telling history through the lives of men and women in order to
create a view of history that explained the role of God in the progress
of time and how humans, through their own efforts, could shape
that development.






CHAPTER TWO

A BRIEF DISCURSUS ON THE DIVERSITY OF SOURCE
MATERIAL AND AUTHORIAL CHOICE

The current project seeks to build on previous analyses of fabagat
texts by looking at an aspect of the genre that has often been over-
looked. One of the underlying theses of this book is that fabagat
works present (among other things) rhetorical interpretations of Islamic
history and are therefore one of our most important sources of infor-
mation on medieval Islamic thought. Before discussing the rhetori-
cal strategies and methods used in fabagat texts, however, it is necessary
to briefly examine how Ibn Qadi Shuhbah uses his sources in con-
structing his biographies and the extent to which he exercises con-
trol over the composition of biographical entries. It has frequently
been assumed that fabagat authors were, to a large extent, simple
compilers of pre-existing information who were inextricably bound
to the materials from which they drew, and therefore, were unable
to exercise conscious design in the shaping and constructing of their
biographies. In other words, authors were restricted in what they
said about historical figures to what had already been reported in
previous texts. Coupled with this assumption is the idea that, although
any particular individual may have been mentioned in many different
texts over wide expanses of time, there was little real diversity in the
details that were reported.

In many respects the first assumption generally applies, although
to differing degrees. 7Tabagat authors were in the main bound to their
sources and did attempt to faithfully quote their textual informants.
The second assumption, that there was wide agreement in what
authors record about their subjects, 1s, however, less true. There was,
in fact, wide ranging diversity in the material transmitted about peo-
ple that included not just differences in dates of death (the most
common aspect of source inconsistency), but also in naming, pro-
fessional qualifications, positions held, teachers, students, family rela-
tions, professional and religious classifications, places lived, places of
death, the historical events in which individuals were thought to have
(or have not) participated and their importance in understanding the
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life of the person. Not only this, but there was also a good deal of
variation in the use of descriptive terms for such things as educa-
tion, professional offices and positions, ranks of authority, and attri-
butions of virtue and character (or the lack thereof).

The Formation of biographical traditions

For authors writing in the Mamltk era, such as Ibn Qadi Shuhbah,
the diversity of source material is more pronounced for biographies
written about individuals who lived in the earlier periods of Islamic
history. This is the case because, logically, there tend to be more
biographies written for any given individual the earlier in time a
person lived; and, over time, authors began to develop distinct bio-
graphical traditions that focused on different aspects of an individ-
ual’s life story. As these biographical traditions came to include greater
levels of diverse and sometimes conflicting detail, the amount of
information available to later historians became larger.
Biographical traditions usually begin with reports from purported
eyewitnesses; people who claimed to have known the individual, to
have seen him or her do or say something of note, or to have had
some kind of direct information. Although there are instances where
the eyewitness is also the author, in most cases, reports were orally
communicated by eyewitnesses to authors, or to secondary infor-
mants, and sometimes even by chains of informants, who then passed
the information on to authors. In many fabagat works, however, the
names of transmitters are rarely supplied because the brevity of an
entry is one of the most common structural elements of the genre.!
Statements purported to come from eyewitnesses are far more
important in fabagat works and are generally used for rhetorical pur-
poses. If; for instance, an eyewitness is given his own biographical
entry in the text, is described as being a reputable authority in the
school, and is quoted as saying something positive about the subject
of a biography, his quotation is used to buttress the authority of the
subject. If, however, the eyewitness is not described in constructive
terms, and is quoted as saying something positive about the subject,

! There are notable exceptions to this rule, most importantly Ibn Sa‘d’s al-Tabagat
al-kubra. As mentioned in the previous chapter, this text has many elements that
are not usually found in texts typical of the genre.
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such quotes are used rhetorically to diminish the authority of the
subject. Providing a list of transmitters for such material, in most
cases, would do nothing to alter the impression of the witness or the
subject and 1is, therefore, usually removed from the text.

To the contrary, wafayat and tarikh texts typically supply the names
of transmitters of material that the author seeks to present as being
original to his work. This seems to be the case because 1) authors
are generally unconcerned about the length of an individual biog-
raphy; 2) many wafayat and tarikh works are heavily influenced by
standards and methods common in Aadith transmission and, there-
fore, use usnads (the chains of transmitters) to give credibility to the
report, but not necessarily the subject of the report;> and 3) unlike
tabaqat, wafayat and tarikh are not committed to explicating the trans-
mission of authority within a specific discipline of study, but instead
focus on the integrity of the historical information itself.?

Irrespective of the historiographical genre, in virtually all instances,
reports were not committed to writing until after the death of the
subject, and in most cases, not for a period of years. These reports,
like all orally communicated material, were subject to alteration and
variation depending on the attitudes and opinions of the witnesses,
transmitters, and authors. In many instances, there were multiple
witnesses to specific events, especially if the person was important or
if the event was considered momentous at the time.

Although an author committed a biography to paper, it did not
end the transmission of oral reports about an individual or cause
the expansion of the corpus of biographical information that was
transmitted over time to cease. Because biographical writing was so
popular since early in Islamic history, in any generation there could
be several biographies written about a recently deceased person, each
using different informants, or if using the same informant, utilizing
different information about the subject, and thus rendering a different
view of the individual’s character, abilities, and importance.

In many instances, there was an overlap in the composition of
biographical entries and the continued transmission of oral accounts
concerning the subject’s life. It was not uncommon for new oral
transmissions to continue to appear in the written record twenty-
five, fifty, or even more than one hundred years after the first written

? Robinson, Islamic Historiography, 68—71.
5 Ibid., 71-72.
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entry was published. Some of the best examples of this growth are
the biographical traditions that formed around the life of Abu Ibrahim
Isma‘il b. Yahya al-Muzani (d. 264/878), one of the most impor-
tant and controversial members of the early ShafiT school. New oral
traditions were incorporated into his biographical corpus more than
two hundred years after his death.*

Authors also tended to contribute to the growth of biographical
traditions by emphasizing different attributes, abilities, and charac-
teristics, particularly in traditions dedicated to members of different
religious professions, especially the law, where there were frequent
methodological and doctrinal debates (see chapter five for the devel-
opment of sub-schools within the ShafiT tradition). This is especially
pronounced in f{abagat texts because of the emphasis on doctrinal
and hierarchical authority. Authors used biography to challenge or
support the legitimacy of an idea or method by linking it to the
qualities and qualifications of their originators and transmitters. One
important arena of contestation was to attack or praise the training,
abilities, and importance of the individual, and in less frequent
instances, his or her morals and virtues.

Over the centuries even fairly unimportant scholars had many
diverse and sometimes highly polemical biographical traditions devoted
to them. By the Mamluk period it was not uncommon for a scholar
living in the 4th/10th century to have ten to twenty biographies
devoted to his life, each possessing common clements, but also diverg-
ing on important issues of rank and qualification in order to por-
tray structures of authority within intellectual traditions in certain
ways (see chapters five and six).

Each biographical entry can be divided into individual passages
that contain narrative elements representing or referring to specific

* Compare the biographies found in Ibn Abt Hatim, Kitab al-jarh, vol. 2, 204;
Ibn Yanus, Tarikh al-misryin, vol. 1, 44; Abu ‘Abdallah al-Husayn b. ‘Alf al-Saymarf,
Akhbar abt hanifah wa ashabihi (Beirut: Dar al-kitab al-‘arabi, 1976), 162; al-Khalili,
Kitab al-irshad, vol. 1, 432; Abt Bakr al-Bayhaqi, Manaqib al-shafit, vol. 1, 347—48;
Abu Ishaq al-Shirazi, Tabaqat al-fugaha’, 142; Ibn ‘Asakir, Tarikh madinat dimashg,
ed. Muhibb al-Din Abt Sa‘ld ‘Umar b. Gharamah al-‘Amrawi (Beirut: Dar al-fikr,
1995), vol. 5, 369; Ibn Khallikan, Wafayat al-ayan, vol. 1, 217, 271-73, vol. 2,
75-76; al-Nawawi, Tahdhib al-asma® wa °l-lughat, vol. 2, 312; al-Dhahabi, Tankh al-
wslam, vol. 20, 65-68; Syar alam al-nubala’, vol. 12, 492-97; Taj al-Din ‘Abd al-
Wahhab b. ‘Alf al-Subki, 7abagat al-shafi‘tyah al-kubra (1999), vol. 1, 322-30; al-Isnawi,
Tabaqat al-shafiyah, vol. 1, 32 Tbn Hajar al-‘Asqalant, Lisan al-mizan, ed. ‘Adil Ahmad
‘Abd al-Mawjad and ‘Alf Muhammad Mu‘awwad (Beirut: Dar al-kutub al-‘arabiyah,
1996), vol. 1, 380-86.



A BRIEF DISCURSUS 59

phenomena. In many narrative elements, especially those depicting
authority in some fashion, authors use descriptive terms that carry
specific meanings. As is described in chapters three and four, most
descriptive terms have very precise technical connotations and are
used by authors with great care. The way that descriptive terms are
used in relation with other terms and ideas provides indications of
the implications that authors are attempting to convey in each nar-
rative element. Furthermore, the way an author combines narrative
elements provides additional evidence for the author’s overall views
of the subject of the biography.

Out of the growth of biographical traditions two primary types of
variation in source material emerge: thematic variation and termi-
nological variation. Thematic and terminological variation develops
in a biographical tradition as authors add new material or recast
carlier narrative elements by glossing previous information for the
sake of brevity; by adding clarifying information such as dates, the
names of witnesses, the names of those who testify to the attributes
of the subject, or references to historical events that are designed to
lend credibility to the report; by redacting specific terms, references,
names, or events in order to change the meaning of the inherited
material; or by using different technical terms because a) linguistic
conventions changed and the original word no longer carries the
same meanings that the original author is thought to intend, b)
because the original word does not imply what the current author
needs it to, c) because the current author simply prefers certain terms
to others for artistic reasons (medieval authors frequently sought to
attain particular poetic ideals), or d) for other reasons that are not
necessarily clear from the context of the entry but may become
apparent only by comparing terms across the whole of the work.

By the time that Ibn Qadi Shuhbah wrote his text he had at his
disposal a wealth of highly diverse source material from which he
could draw in order to shape each biographical entry to suit his par-
ticular rhetorical needs. He relies on twenty-eight primary texts in
the composition of his 7abagat but utilizes, in total, over 300 different
sources of biographical information. These sources were not only
other fabagat (he utilizes twenty-six as source texts), but also annal-
istic histories (forty-five source texts), biographies (ten source texts),
death notices (five source texts), numerous legal, theological, gram-
matical, methodological, and mystical texts, as well as various com-
mentaries, addenda, and continuations. In most biographies, Ibn
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Qadt Shuhbah is careful to refer to a few of the sources for the
information he uses. On average, he provides three citations for each
biographical entry, but in the majority of cases it can be demon-
strated that he uses information from far more sources than he states
(see below).

As figure 2.1 demonstrates, the average number of primary sources
Ibn Qadi Shuhbah utilizes for each entry declines over the course
of his text from an average minimum of twenty-eight in the first
three generations to an average minimum of three in the twenty-
sixth generation. (This i1s based on a survey of 100 biographies,
chosen at random from the first 676 entries [the first twenty-six gen-
erations]. To arrive at the statistics represented by figure 2.1 a search
was conducted of the available sources that Ibn Qadi Shuhbah used
in his text for each of the individuals listed in the sample. Sources
that are no longer extant were also included in instances where ref-
erences to the biography in the lost source are mentioned in other
texts.” As is discussed in more detail in the final section of this

Figure 2.1. The diversity of sources in the tabagat by generation
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Source: Thn Qadi Shuhbah, Tabagat al-fugah@ al-shafi'tyah, ed. al-Hafiz ‘Abd al-Alf
Khan, 4 vols. (Beirut: ‘Alam al-kutub, 1987).

> It is likely, however, that the actual numbers are higher than stated in figure
2.1 because the search for biographies in all sources was not possible due to: 1)
unavailability of texts, 2) incompleteness or inaccuracies of indexes in several bio-



A BRIEF DISCURSUS 61

chapter, the survey also involved searching a selected sample of
source texts for thematic and terminological variations in the bio-
graphical traditions that developed for each of the selected scholars.)
Following the twenty-sixth generation Ibn Qadi Shuhbah begins to
utilize oral sources to an increasing degree until the final generation
(the twenty-ninth) when he relies on his own eye-witness accounts
in almost all biographies to supplement oral reports and a few tex-
tual sources (see figure 2.2).° In the final two generations the most

graphical collections, and 3) due to mistakes on my part in regards to the identification
of citations due to variables in names. The most commonly used extant or clearly
identifiable biographical texts are: Ibn Abt Hatim, Aitab aljark wa °l-ta‘dil, 9 vols.
(Hyderabad: Da’irat al-ma‘arif al-‘athmaniyah, 1952-53; reprint, Beirut: Dar ihya’
al-turath al-‘arabi, np); Ibn Yunus, Tarikh al-misriyin, ed. ‘Abd al-Fattah Fatht ‘Abd
al-Fattah (Beirut: Dar al-kutub al-‘arabiyah, 2000); Muhammad al-Hakim, 7arikh
nisabar; Khalil b. ‘Abdallah al-Khalili, Aitab al-irshad fi ma%ifat ‘ulama® al-hadith, cd.
Muhammad Sa‘td b. “Umar, 3 vols. (Riyad: Maktabah al-rushd, 1989); al-‘Abbadi,
Ritab tabagat al-fugah@’ al-shafi‘tyah; Abtu Bakr al-Bayhaqt, Manaqib al-shafir, ed. Ahmad
Saqr, 2 vols. (Cairo: Maktabat dar al-turath, 1971); al-Khatib al-Baghdadi, 7arikh
baghdad aw madinat al-salam; Abu Ishaq al-Shirazi, Tabaqat al-fugaha’; al-Sam‘ani,
Kitab al-ansab, 13 vols. (Hyderabad: Matba‘at majlis da’irat al-ma‘arif al-‘athmantyah,
1993); Ibn ‘Asakir, Tartkh madinat dimashg, Ibn al-Jawzi, Al-Muntazam fi tarikh al-
mulik wa ’l-umam, ed. Muhammad ‘Abd al-Qadir ‘Ata, 18 vols. (Beirut: Dar al-
kutub al-‘ilmiyah, 1992); Ibn al-Salah, Tabaqat al-fugaha@® al-shafityah, ed. Muhyt
al-Din ‘Alf al-Najib, 2 vols. (Beirut: Dar al-basha’ir al-islamiyah, 1996); Muhyi al-
Din b. Yahya al-Nawawi, Tahdhib al-asma@’ wa °l-lughat, 2 vols. (Cairo: Idarat al-
taba‘ah al-muniriyah, 1927); Abt al-‘Abbas Ahmad b. Muhammad Ibn Khallikan,
Wafayat al-ayan wa anba@ al-zaman, ed. Ihsan ‘Abbas, 6 vols. (Beirut: Dar Sadir,
1977); Ibn Qudamah, Tabagat ‘ulama’al-hadith, ed. Akram al-Bushi and Ibrahim al-
Zaybaq, 4 vols. (Beirut: Mu’assasat al-risalah, 1997); al-Dhahabi, Tarkh al-islam, ed.
‘Umar ‘Abd al-Salam Tadmuri, 58 vols. (Beirut: Dar al-kutub al-‘arabi, 1999), also
see his Syar alam al-nubala®, 25 vols. (Beirut: Mu’assasat al-risalah, 1984), Ritab
tadhkirat al-huffaz, 2 vols. n.p.: Dar al-fikr al-‘arabi, n.d., and al-Tbhar fi khabar man
ghabar, 4 vols. (Beirut: Dar al-kutub al-Glmiyah, 1985); Salah al-Din Khalil b. Aybak
al-Safadi, Ritab al-wafi bi °l-wafayat, ed. Muhammad Yusuf Najm et al, 29 vols.
(Wiesbaden: Franz Steiner Verlag GMBH, 1971); ‘Abdallah b. As‘ad b. Alf al-
Yafie, Mi’at alyinan, 4 vols. (Beirut: Dar al-kutub al-‘ilmiyah, 1997); Taj al-Din
al-Subki, Tabaqat al-shafityak al-kubra, 6 vols. (Beirut: Dar al-kutub al-‘ilmiyah, 1999);
‘Abd al-Rahim al-Isnawi, Tabagat al-shafityah, ed. Kamal Yasuf al-Hut, 2 vols.
(Beirut: Dar al-kutub al-‘ilmiyah, 1987); Isma‘il Ibn Kathitr, al-Bidayah wa °l-nihayak;
Muhammad b. Qasim al-Nuwayri, Ritab al-ilman, ed. ‘Aziz Surayl Atiya, 8 vols.
(Hyderabad: Osmania Oriental Publications Bureau, 1979); Muhammad b. ‘Abdallah
al-Qayst, Tawdih al-mushtabih, ed. Muhammad Nu‘aym al-‘Arqastsi, 9 vols. (Beirut:
Mu’assasat al-risalah, 1993); Thn Hajar al-‘Asqalant, Lisan al-mizan, ed. ‘Adil Ahmad
‘Abd al-Mawjud and ‘Alf Muhammad Mu‘awwad (Beirut: Dar al-kutub al-‘arabiyah,
1996), and his Inba@ al-ghumr.

 In many instances, Ibn Qadr Shuhbah uses the phrase “Shihab al-Din Ibn Hijjt
said,” which may indicate that he drew his information from his mentor’s Tarikh.
In several biographies, however, what Ibn Qadi Shuhbah attributes to Ibn Hijt
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Figure 2.2. Types of sources (by percentage) for entries in the last
three generations
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Source: Ibn Qadi Shuhbah, Tabagat al-fugah@’ al-shafi'tyah, ed. al-Hafiz ‘Abd al-Alt
Khan, 4 vols. (Beirut: ‘Alam al-kutub, 1987).

important textual source is that of his contemporary Ibn Hajar al-
‘Asqalant (d. 852/1449). Even in the case of Ibn Hajar, however,
when Ibn Qadi Shuhbah quotes the historian it is unclear as to
whether he is actually drawing his information from a written text
or if he is basing his quote on an oral transmission. Ibn Qadt
Shuhbah knew Ibn Hajar and may have exchanged information with
the historian on more than one occasion.’

In only one generation, the twenty-sixth, does Ibn Qadi Shuhbah
have recourse to fewer than seven sources of information. Following
this generation his ability to draw from diverse sources and to con-
trol the content of each biography increases dramatically, until the

differs from how he is quoted in Ibn Qadi Shuhbah’s Dhayl of Ibn HijT’s text. It
is assumed here that, because of their close relationship, when Ibn Qadi Shuhbah
refers to Ibn Hijji, these quotes were drawn from oral reports.

7 Ibn Qadi Shuhbah and Ibn Hajar met at least once in 825/1422 when Ibn
Hajar traveled to Damascus and gave lectures in the Umayyad mosque (Ibn Talan,
Flam al-wara, 44). The Egyptian also appears to have carried out a lengthy corre-
spondence with Shihab al-Din Ibn HijjTi during the period in which Ibn Qadt
Shuhbah was his student. In the exchange of letters, the two historians traded infor-
mation that both used in their respective works. See Ibn Hijji, 7Tarnkh Ibn Hiyji, vol.
2, 770. Additionally, as was discussed in the previous chapter, Ibn Qadi Shuhbah
appears to have asked his student al-HusaynT to take a copy of the Tabagat to Cairo
so that Ibn Hajar could comment on his text.
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last generation where he seems to exercise almost complete freedom
in how he phrases and constructs each biography.

Thematic variation: The example of Aba al-Qdasim al-Daraki

The expansion of, and thematic variation in, source material and
how this enabled Ibn Qadi Shuhbah to shape his biographies can
be exemplified with almost any entry in his text. Take, for instance,
the biographical tradition that developed around Abtu al-Qasim al-
Daraki (d. 375/986), who was, in many respects, a fairly minor char-
acter in ShafiT legal history. Between Daraki’s death and the time
that Ibn Qadi Shuhbah wrote his text there were many biographies
dedicated to the scholar in a variety of sources, including annalistic
histories, death notices, and tabagat. To explore the kinds of thema-
tic variation that are possible in a biographical tradition, the following
examination will focus on eleven texts that contain entries for al-
Daraki (see figure 2.3). In these eleven texts al-Daraki is presented

Figure 2.3. Selected textual sources for al-Daraki

Author and Date of Death Title

1. Muhammad al-Hakim 405/1014  Tarikh nisabar®
2. Abt ‘Asim al-‘Abbadrt 45871066 Kitab tabaqat al-fugah@

al-shafi‘vyah®
3. al-Khatib al-Baghdadt 463/1071  Tarikh baghdad"™
4. Abtu Ishaq al-Shirazi 476/1075 Tabagat al-fugaha*!
5. ‘Abd al-Karim al-Sam‘ani 562/1166 Kitab al-ansab™
6. Ibn al-Jawz1 597/1201 al-Muntazam fi tarikh al-umam
wa l-mulak®
7. al-Nawawt 677/1278 Tahdhib al-asma® wa ’l-lughai™
8. Ibn Khallikan 681/1282 Wafayat al-ayan®
9. Tgj al-Din al-Subkl 77171870 Tabagat al-shafi‘iyah al-kubra*®
10. Ibn Kathir 774/1373  Tabagat al-fugah@’ al-shafityah'”

11. Jamal al-Din al-Isnawi 776/1375  Tabagat al-shafityah'™®

8 The passage containing the biography for al-Daraki in the Tankh nisabiar is
now lost. It is reconstructed here from al-Sam‘ant’s Kitab al-ansab, vol. 5, 276-78.
9 Al-‘Abbadi, Kitab al-fabagat, 100.
10" Al-Khattb, Tarkh baghdad, vol. 10, 463—65.
""" Al-Shirazi, Tabaqat al-fugaha’, 117-18.
12" Al-Sam‘ani, Kitab al-ansab, vol. 5, 276-78.
Ibn al-Jawzi, al-Muntazam fi tartkh al-muliak wa >l-umam, 314.
" Al-Nawawi, Tahdhib al-asma@ wa ’l-lughat, vol. 2, 263.
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in a number of ways: as a scholar of fhadith, law, and rhetoric; and
as someone capable of the highest levels of legal reasoning who,
according to others, fell outside the limits of ShafiT legal orthodoxy.

Al-Hakim’s Tarikh nisabur

The earliest known biography for al-Daraki was written by his contem-
porary Muhammad b. ‘Abdallah al-Hakim al-Nisaburt (d. 405/1014).
Al-Hakim does not mention any source for his information, but he
probably relied on eyewitness accounts, transmitted material, and
possibly his own observations.” He gives al-Daraki’s name as ‘Abd
al-‘Aziz b. al-Hasan b. Ahmad al-Daraki, and states that he was bet-
ter known as Abu al-Qasim. All later scholars list al-Darakt’s name
as ‘Abd al-‘Aziz b. ‘Abdallah,” or ‘Abd al-‘Aziz b. ‘Abdallah b.
Muhammad.?' Al-Subki, writing more than three centuries later,
argues that the name Hasan b. Ahmad refers to Abu al-Qasim’s
maternal grandfather and that al-Hakim’s error resulted from his
poor knowledge of the scholars of Baghdad. Because of his inade-
quate familiarity, al-Subki argues that al-Hakim conflated informa-
tion concerning al-Daraki’s father and maternal grandfather with
authentic material about ‘Abd al-‘Aziz b. ‘Abdallah.?* Al-Subki’s
argument, however, is somewhat misleading because al-Hakim wrote
about the scholars of Nisabtur, who would have included not only
Abt al-Qasim (for the first two-thirds of his life), but also his father
and maternal grandfather. While it is reasonable to suggest that al-
Hakim might have erred in his account of al-Daraki’s activities after

¥ Ibn Khallikan, Wafayat al-ayan, vol. 2, 361.

16 Al-Subki, Tabagat al-shafi‘iyah al-kubra (1964-76), vol. 3, 330-31.

7 Ibn Kathir, Tabagat al-fugah@ al-shafi'tyin, ed. Ahmad ‘Umar Hashim (Cairo:
Maktabah al-thaqafah al-diniyah, 1993), vol. 1, 318-320.

" Al-Isnawi, Tabagat al-shafityah, vol. 1, 245.

9 Al-Sam‘ani, Kitab al-ansab, vol. 5, 276-78. Taj al-Din al-Subki, in his entry
for al-Daraki, disputes the idea that al-Hakim knew al-Daraki, insisting that the
historian made numerous mistakes because he was unfamiliar with the scholar
(Tabagat al-shafi‘iyah al-kubra [1964-76], vol. 3, 330).

20 Al-‘Abbadi, Kitab al-tabagat, 100; al-Shirazi, Tabagat al-fugaha’, 117; al-Nawawi,
Tahdhib al-asma® wa °l-lughat, vol. 2, 263.

2 Al-Khatib, Tarikh baghdad, vol. 10, 463; al-Sam‘ani, Kitab al-ansab, vol. 5, 276
(although he, in also quoting al-Hakim, provides the ‘Abd al-‘Aziz al-Hasan b.
Ahmad variant); Ibn al-Jawzi, al-Muntazam fi tarikh al-muliak wa °l-umam, 314; Ibn
Khallikan, Wafayat al-a‘van, vol. 2, 361; al-Subki, Tabagat al-shafi‘iyah al-kubra (1964-76),
vol. 3, 330; Ibn Kathir, Tabagat al-fugaha@ al-shafi‘tyin, vol. 1, 318; al-Isnawi, Tabagat
al-shafi‘tyah, vol. 1, 245.

2 Al-Subki, Tabaqat al-shafityah al-kubra (1964-76), vol. 3, 330.
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he arrived in Baghdad, it is somewhat disingenuous to argue that
his supposed deficiency might have influenced his report for schol-
ars who lived in Nisabdar.

According to al-Hakim, al-Daraki and his father were fhadith experts.
Al-Subki disputes this also, saying that it was al-Darakr’s maternal
grandfather who was the fadith specialist.** Al-Hakim, however, argues
that al-Darakt was so proficient in the study of fadith that he, while
living in Nisabtr, led a group of scholars who specialized in the
study of conflicting prophetic traditions (mukhtalifah), a contention that
al-SubkT also implies is incorrect.”

Al-Hakim, provocatively in light of the later biographical tradi-
tion, does not ascribe to al-Daraki any profound legal ability; he
does not even mention any scholars with whom al-Daraki was sup-
posed to have studied. He states, however, that when al-Darakt
arrived in Nisabur in 353/964, from his native region in the vicin-
ity of Isbahan, he taught law (darrasa) for two years before traveling
to ‘Iraq. After he arrived in Baghdad, al-Hakim states that al-Darakt
rose to become a leader of the ShafiT school, establishing his own
malis*® in a Mosque founded by Da‘laj b. Ahmad b. Da‘laj (d. 351/
962) for teaching law.”” Da‘laj b. Ahmad was, according to al-
Dhahabi, a wealthy traditionist who became a patron to the com-
munity of fadith scholars who lived and worked in Mecca, ‘Iraq, and
Sijistan, from where Da‘laj’s family originated.”® Al-Hakim goes on
to say that after al-Daraki arrived in Baghdad he developed a fol-
lowing of people who used to ask him to resolve legal problems.”

Al-Hakim presents al-Daraki is as a specialist in fadith who had
unspecified training in law, but who, for reasons unstated in the
biography, was able to develop a following within the general public
and within sections of the ShafiT school in Baghdad. Reference to
Da‘laj b. Ahmad is used by al-Hakim to buttress the importance of
hadith scholarship for al-Daraki, implicitly linking it to his role as a

2 Al-Sam‘ani, Kitab al-ansab, vol. 5, 276.

# Al-Subki, Tabaqat al-shafityah al-kubra (1964-76), vol. 3, 330.

» Al-Sam‘ani, RKitab al-ansab, vol. 5, 276; al-Subki, Tabagat al-shafityah al-kubra
(1964-76), vol. 3, 330.

% Literally a ‘sitting,” connoting a place where students would gather, usually in
a large circle, to listen to al-Daraki teach.

27 Al-Sam‘ani, Kitab al-ansab, vol. 5, 276-77.

% Al-Dhahabi, Tarikh al-islam, vol. 25, 53-56.

2 Al-Sam‘ani, Ritab al-ansab, vol. 5, 276-78.
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professor of law and as leader of the ShafiT school. In fact, for al-
Hakim, al-Daraki’s legal expertise and fame are tied directly to his
authority in the study and transmission of fadith.

Al-“Abbadr’s Kitab tabaqat al-fuqaha’ al-shafi‘tyah

Between 450/1058 and 475/1083, almost a century following the
death of al-Daraki, three more biographies were written that drew
on transmitted eyewitness accounts, although none appear to have
relied on al-HHakim’s text to any extent. The earliest of these was
composed by the ShafiT jurist and historian Abt ‘Asim al-‘Abbadi,
who says nothing about al-Daraki’s training, where he was from, or
the subjects in which he specialized. In fact, al-‘Abbadi provides
almost no biographical information at all. Instead, he attempts to
depict al-Darakt as a jurist who was in the mainstream of the ShafiT
school by referring to al-Daraki’s opinion regarding the purity of
vessels that contained wine that had turned to vinegar over time.

Al-Darakt is quoted as arguing that wine vessels do not need to
be purified after their contents had already turned to vinegar. In
other words, he assumes that although wine is impure, vinegar,
because it undergoes a change, loses its impurity. Therefore, if the
vessel were to be used to hold another liquid, for instance, water
used in ritual ablutions, no additional precautions need to be taken
to ensure that the vessel does not communicate its previous impu-
rity, gained from the wine, to the water. Al-“Abbadi goes on to say
that other scholars, whom he does not mention, held that the ves-
sel must be purified.*

Al-Nawawi, in his al-Mama® al-mudhahhab fi sharh al-muhadhdhab,
indicates that al-Daraki’s opinion reflects that of al-ShafiT and other
mainstream scholars in the school.’! Al-‘Abbadi quotes it to suggest
that al-Daraki represented orthodox school thought; and by con-
trasting his opinion with other, unnamed individuals who differed
with his and al-ShafiT’s opinion, he is also arguing that al-DarakT is
not a voice in khtilaf. Although it is by no means certain from the
context of the entry, it further implies that al-‘Abbadi may have
been reacting to a current of dissent that had formed around the

¥ Al-‘Abbadi, Aitab al-tabagat, 100.
31 Al-Nawawi, al-Majmi‘, vol. 2, 531.
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reputation of the scholar, although he provides no specific clue as
to what that might have concerned. By providing almost no details
about al-Darakt’s life, al-‘Abbadi seems to assume that his readers
were already familiar with specifics of his biography. The only bio-
graphical information provided by al-‘Abbadi concerns two of al-
Darakt’s students, Maymun al-WasitT and Abt Muhammad al-MuqrT’,
neither of whom was notable in the study of law.

Al-‘Abbadi, in fact, does not provide a biography for al-Wasiti,
nor does he refer to him in any other biography in his text. Al-
Isnawi, in his 7Tabagat, lists his full name as Maymun b. Sahl al-
Wasitt and says that he was a student of al-Daraki, although he
bases this solely on al-‘Abbadi. Al-Isnawl goes on to say that the
scholar died in 428/1037.% Al-Dhahabi, however, lists his full name
as Maymaun b. Sahl Abu Najib al-WasitT al-HarawT and states that
he died in Ramadan; he provides no other information.*

Likewise, al-‘Abbadi does not present a biography for Abu
Muhammad Isma‘il b. Ibrahim al-Muqr?’, although he does refer to
him in his entry for Ahmad b. ‘Alf al-Ikhshad. Al-‘Abbadt does not
give any biographical details of al-Muqri”’s life beyond stating that
he was “the student (sahib) of Abu al-Qasim al-Daraki.”** Al-Sam‘ani,
in his Ritab al-ansab, states that Abu Muhammad al-MuqrT’ studied
in Khurasan and ‘Iraq and that he was “among the people of the
house and the people of fadith;” he does not supply the date of his
death.” Al-Subki, as with al-Sam‘ani, states that al-Muqr” was a
descendant of the Prophet, but he adds that al-ShafiT was also his
ancestor, for whom he wrote a Manaqib (a text dedicated to outlin-
ing al-ShafiTs virtues). He further depicts the jurist as studying law
(tafagqaha) with al-Daraki and as hearing fhadith from al-Hakim. Al-
Subkf lists his date of death as 424/1033.%

Al-‘Abbadr crafts al-Daraki’s biography in such a way as to make
the scholar appear in the mainstream of the Shafi’T school who, in
the overall history of its development, made little overall impact.
Like al-Hakim, although with less direct emphasis, al-Daraki is

3 Isnawi, Tabagatl, vol. 2, 305.

3 Tankh al-islam, vol. 28, 247.

3 Al-‘Abbadi, Kitab al-tabagat, 32.

% Kitab al-ansab, vol. 12, 401.

% Tabagat [1964-76], vol. 4, 266—68.
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presented as being a minor scholar whose students were unknown
as authorities in the law, but who had some abilities in the collec-
tion and transmission of prophetic traditions.

Aba Ishag al-Shirazi’s Tabaqat al-fuqaha’

At around the same time that al-‘Abbadi wrote his text, Abu Ishaq
al-Shirazt was writing his 7abagat. He, unlike al-Hakim and al-‘Abbadi,
focuses more specifically on al-Daraki’s role as student and teacher
of law. He describes al-Daraki as “an accomplished jurist,” who

studied law (lafagqaha) with Abu Ishaq al-Marwazi; he rose to the level
of tadrts (headmaster) in Baghdad. Shaykh Abu Hamid al-Isfara’int stud-
ied with him after the death of Abu al-Hasan b. al-Marzuban. In gen-
eral the masters (shuyikh) of Baghdad and others besides them among
the people of distant lands studied (akhadha) with him.”

In this passage, al-Shirazi makes no mention of al-Darakt’s reputa-
tion as a scholar of fhadith, emphasizing instead his role in legal edu-
cation. In his clarification of the ‘mistakes’ committed by al-Hakim,
al-Subki describes al-Shirazi’s biography as the more accurate account,
using it to emphasize al-Daraki’s role as a jurist and to distance the
scholar from claims that he specialized in fadith. While al-Shirazi
states that al-Darakt was an accomplished jurist he does not describe
him as a leader of the school in ‘Iraq and he makes no mention of
any controversy surrounding his opinions.

Al-Shirazi is also the first writer to refer to Abu Ishaq al-Marwaz1
(d. 340/952) as al-DarakT’s legal instructor. Al-Marwazl was an impor-
tant early ShafiT jurist who was considered by most ShafiT scholars
to represent the madhhab, or the collection of opinions that are
reflective of the collective thought of the school.” Al-Marwazi was
well known in his time and it is significant that neither al-‘Abbadt
nor al-Hakim makes reference to the relationship, especially since
al-‘Abbadi presents al-Marwazl as one of the greatest Shafi'T jurists
of all time.” If al-Marwazi were truly the teacher of al-Daraki it
would only serve to raise al-Daraki’s reputation in the school and

57 Al-Shirazi, Tabaqat al-fugaha’, 117-18.
% See Hallaq, Authority, Continuity, and Change in Islamic Law, 155-60. Also see
chapter five of the present work.

% Al-‘Abbadi, Kitab al-tabagat, 68—69.
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contribute to his authority as a legal scholar. If, on the other hand,
al-Daraki was considered by some to be less reputable or too con-
troversial, describing such a relationship would only serve to diminish
al-Marwazi’s standing, something al-‘Abbadi appears reluctant to do.
Al-Shirazi does not describe the circumstances in which al-Marwazi
and al-Daraki were supposed to have met. Al-Marwazi died in
3407952, twelve years before al-Darakt arrived in Nisabtir and began
to work as a teacher, according to al-Hakim’s chronology.* Addi-
tionally, in his biography for al-Marwazi, al-Shirazi states that at
some point before 340/952, al-Marwazi traveled to Egypt, where he
remained until his death. Al-‘Abbadi clarifies this point by stating
that al-Marwazi was in Egypt during the “year of the Qaramatah,”
the Isma‘lt sect that had engaged in a protracted struggle with proto-
Sunni authorities in much of the Middle East in the 3rd/9th and
4th/10th centuries.” Al-Dhahabi indicates that the “year of the
Qaramatah” most likely refers to the year 317/929 when the Qarmatis
attacked Mecca and carried off the Black Stone.”? Al-Dhahabi, al-
‘Abbadi, and al-Shirazt indicate that after al-Marwazi left for Egypt
he did not return to the east, although it is possible that he did and
they were either unaware of it, or that it did not, from their point
of view, merit any mention. If al-Daraki and al-Marwaz1 did study
together, it most likely occurred before 317/929, when al-Darakt
would still have been quite young. Although al-Marwazi appears to
have made several trips to the region around Isbahan before 317/929,
he does not seem to have spent extended periods in the area.*” Any
study between the two would, therefore, have been quite brief.
Al-Shirazr’s work is, however, not the only source during the
period that place the two scholars together. Abtu Ishaq al-Mawardi
(d. 450/1058), in his legal text al-Hawi al-kabir, states that al-Darakt
transmitted several legal opinions from al-Marwazl (interestingly, al-
Mawardt does not relate any opinion that originated with al-Daraki).**

1" Al-Sam‘ani, Ritab al-ansab, vol. 5, 276.

' Al-‘Abbadi, Ritab al-tabagat, 68—69.

¥ Al-Dhahabi, Tankh al-islam, vol. 23, 380-82. A less probable date is 332/944—45,
when the Qarmati leader Abu Tahir died (7artkh al-islam, vol. 25, 13-17).

* Ibid., vol. 23, 380-82.

" Abu al-Hasan al-Mawardi, al-Hawi al-kabir fi figh madhhab al-shafi't wa huwa
sharh mukhtasar al-muzant, ed. ‘All Muhammad al-Mu‘awwad ct al. (Beirut: Dar al-

kutub al-Slmiyah, 1994), vol. 10, 260, 468; vol. 11, 121, 321.
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It may be that al-Shirazi describes the relationship based on al-
Mawardi, or on an emerging legal tradition in which al-Daraki trans-
mitted legal opinions from al-Marwazi; a tradition of which al-‘Abbadt
was unaware.

Al-Shirazi is also the first to claim that Abta Hamid al-Isfara’int
(d. 406/1016) studied law from al-Daraki. According to al-Shirazi,
Abtu Hamid was an important scholar, to whom he devotes one of
his longest biographies. He describes Abt Hamid as “rising to become
a leader in Baghdad in temporal matters and in religion.”* According
to al-Shirazi, Abu Hamid was a specialist in law and legal method
(usal al-figh); he even wrote a commentary on the Mukhtasar of al-
Muzani, one of the most important sources of tkhtilaf in the Shafi'T
school. In his biography for al-Isfara’ini, however, al-Shirazi does
not mention al-Darakt as one of Abt Hamid’s teachers. As described
in the next two chapters, tabagat writers were careful to combine
information in an entry in order to create images of authority for
particular individuals. Al-Shirazr’s reference to Abt Hamid in his
entry for al-Daraki is meant to give credibility to al-Daraki as a
scholar of law. Conversely, his decision not to mention al-Darakt as
a teacher in the biography of Abt Hamid indicates that al-Shirazt
did not think that such a reference would contribute anything to
Abu Hamid’s standing in the school, and for reasons discussed below,
might actually damage it.

Al-Shirazi may have gone to such lengths to build al-Daraki’s
image as an authority for personal reasons. According to Ibn Qadt
Shuhbah, later biographical traditions for al-Shirazi maintained that
three of his four closest teachers, Abu Ahmad Ibn Ramin (d. 430/
1039),* Abu ‘Abdallah al-Baydawi (d. 424/1033),* and Abu al-
Tayyib al-Tabart (d. 450/1058)* studied directly with al-Daraki; a
fourth instructor, Abu Hatim al-Qazwint (d. 440/1048 or 1049)* is
said to have studied with Abt Hamid al-Isfara’ini who, as men-

¥ Intahat tlayhi r’asat al-dunya wa °l-din bi-Baghdad (Tabagat, 124).

# Khan, vol. 1, 213.

7 Ibid., 215-16.

% Thid., 226-28. Abt al-Tayyib al-TabarT was, according to al-Khatib al-Baghdadi,
a great ShafiT jurist who heard fadith from many people, including al-Daraqutni.
He also studied law with many people in Khurasan and Baghdad. He was trust-
worthy in fadith, knowledgeable in usil al-figh, and he studied ikhulaf (al-Khatib,
Tarikh baghdad, vol. 9, 358-60).

# Khan, vol. 1, 218.
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tioned above, is supposed to have studied with al-Daraki. Because
intellectual lineage was an important component in the construction
of legal authority, much of al-Shirazi’s reputation as a jurist would

have rested on how he configured the abilities and reputation of al-
Daraki.

Al-Rhatth al-Baghdadr’s 'Tarikh baghdad

The third and most extensive biography written during the period
was composed by al-Khatib al-Baghdadi. Unlike other biographies
dedicated to al-Daraki up to his time, al-Khatib al-Baghdadi pro-
vides a list of transmitters for much of the information he cites,
although there is still a great deal of material that is provided with-
out stating who his sources are. Al-Khatib states that al-Darakt

went down to Nisabur for two years and taught law (darrasa) there.
He then transferred to Baghdad and lived there until the time of his
death. There, he transmitted hadith from his maternal grandfather al-
Hasan b. Muhammad al-Daraki. He used to teach in Baghdad in the
maspid of Da‘laj b. Ahmad. . ..

In this section of the biography, al-Khatib follows the general out-
line of al-Hakim’s text, except that he does not mention, as al-Hakim
does, that al-Daraki led of group of fadith scholars who studied
conflicting prophetic traditions. He also indirectly clarifies al-Daraki’s
name by specifying that Hasan b. Muhammad was his grandfather,
which is the most likely to source for al-Subkt’s critique of al-Hakim.
But it also reinforces the view, presented by al-Hakim, that al-Daraki
was an authority in fadith.
Al-Khatib then says that al-Daraki

had a circle in the grand Mosque of the city for the issuance of legal
opinions and [for the study of] rhetoric.

This passage scems to refer to the narrative element found in al-
Hakim that states that al-Daraki formed his own malis (council) in
which the people turned to him for legal consultations. It may also
refer to the narrative element in al-Shirazi’s biography that states
that al-Daraki became a mudarris (headmaster) in the study of law
while in Baghdad. Furthermore, al-Khatib states for the first time
in the al-Daraki biographical tradition that the scholar had a circle
in the grand mosque of Baghdad; implying a certain level of author-
ity with the public and with ‘Abbasid officials. He also states that
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al-Darakt taught rhetoric, suggesting a higher level of legal training
than previously indicated by al-Hakim, al-‘Abbadi, or al-Shirazi.
Immediately following this brief description of legal authority, al-
Khatib returns to al-Darakt’s role as a scholar of fadith, stating that

Al-Husayn b. Bakr al-Qadr,’® Abt Talib ‘Umar b. Ibrahim the jurist,”
Abi al-Qasim al-Azhari,”> Aba Muhammad al-Khilal,>® “Ali b.
Muhammad b. al-Hasan al-Harbi,* ‘Abd al-‘Aziz al-Azj1,” al-‘Atiqt,”
and al-Tantkhi” reported to us [that] he was reliable.

Abu Talib ‘Umar b. Ibrahim [transmitted a tradition] from Abtu al-
Qasim al-Daraki, the Shafi'm jurist, who corrected [the tradition] and
dictated it to al-Daraqunt.’® [He said] “[I] transmitted from my grand-
father Abu ‘Alf al-Hasan b. Muhammad from Muhammad b. Humayd
from ‘Abdallah b. Mubarak from Humayd al-Tawil from Anas b.
Malik who said, “The Prophet of God said, “I am commanded to fight

% Al-Husayn b. Bakr b. ‘Ubaydallah b. Muhammad b. ‘Ubayd Abu al-Qasim
(d. 433/1042). According to Khatib al-Baghdadi he heard hadith from al-Darakt
(al-Khatib, Tartkh baghdad, vol. 8, 26).

> “Umar b. Ibrahim b. Sa‘id b. Ibrahim b. Muhammad b. Bajad b. Masa b.
Sa‘d b. Abi Waqqgas Abu al-Talib al-Zuhrt (d. 434/1042). Al-Khatib lists him as
a ShafiT jurist who heard fadith from al-Daraki (al-Khatib, Tarikh baghdad, vol. 11,
274).

2 Abt al-Qasim ‘Ubaydallah b. Ahmad b. ‘Uthman b. al-Faraj b. al-Azhart
(d. 445/1053). Al-Sam‘ant says that he was a source for al-Khatib al-Baghdadt
(al-Sam‘ani, vol. 1, 190).

% Al-Dhahabt, in his Kitab al-mu‘in fi tabagat al-muhaddithin, c¢d. Hammam ‘Abd
al-Rahim Sa‘id (‘Amman: Dar al-furqan, 1984) lists his full name as Abu Muhammad
al-Hasan b. Muhammad b. al-Hasan al-Khilal of Baghdad (p. 127). Al-Khatib states
he transmitted hadith from many of his generation but does not list al-Daraki as
one of them. He died in 439/1047 (Tartkh baghdad, vol. 7, 425).

> Al-Harbi is not listed in al-Sam‘ani, al-Dhahabi, or al-Khatth al-Baghdadr.

» Abtu al-Qasim ‘Abd al-‘Aziz b. ‘Alf b. Ahmad b. al-Fadl b. Shakr b. Bakran
al-AzjT (d. 356/967) (al-Sam‘ani vol. 1, 180). Al-Khatib says that ‘Abd al-‘Aziz
heard fadith from al-Daraki (Tarikh baghdad, vol. 10, 468).

% Abu al-Hasan Ahmad b. Muhammad b. Ahmad b. Muhammad b. Mansur
al-‘Atiqt (b. 367, d. 441/1049-50 in Baghdad). According to al-Sam‘ani, he was a
source for al-Baghdadt (al-Sam‘ant, vol. 9, 233). According to al-Khatib al-Baghdadi,
al-‘AtigT was born in Baghdad and heard fadith there from a variety of people,
including al-Daraki (al-Khatib, Tarikh baghdad, vol. 4, 379).

> Abu al-Qasim Alt b. Muhasin b. ‘Al b. Muhammad Abt al-Fahm al-Tantkht
(d. 44371051 in Baghdad) (al-Sam‘ani, vol. 3, 95-96). Al-Khatib lists his biography
but does not state that he studied with al-Daraki (7arikh baghdad, vol. 12, 115).

% According to al-Khatib al-Baghdadi, Abu al-Hasan al-Hafiz ‘Alf b. “‘Umar al-
Daraqutni heard fadith from many people, although he does not list al-Darakt as
one of them. He transmitted fhadith to many of al-Khatib’s sources, including al-
‘Atiqi, al-Tantkhi, al-Azhari, al-Azji, al-Tabari, al-Khilal, and al-Barqani. He was
also a source for al-Hakim. He was one of the greatest jurists of Baghdad and was
an expert in law, hadith, Qurian recitation, and htilaf. He died in 385/995 (al-
Khatib al-Baghdadi, 7artkh baghdad, vol. 12, 34—40).
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the people until they say that there is no god except God and that
Muhammad is the Prophet of God, and they face our ¢iblah (direc-
tion of prayer), and they eat what we slaughter, and they pray our
prayers. When they do that [then] their blood (meaning lives) and
their properties are forbidden to us except what is ours by right. Their
reckoning is with God.”””*

That al-Khattb would emphasize fadith is not a surprise given his
own profound interests in the subject. He uses references to specific
hadith throughout his text to highlight the importance of the disci-
pline for the great scholars of Baghdad. After establishing the cen-
trality of fadith scholarship and transmission for al-Daraki, al-Khatib
then moves, as does al-Hakim, to link his expertise in prophetic tra-
ditions to his authority as a scholar of law. He states that:

It is reported to us by the judge Abu al-Tayyib Tahir b. ‘Abdallah
al-Tabar1, he said, “I heard Abt Hamid al-Isfara’int say, ‘what I saw
from al-Daraki I agree with.””

I heard Isa b. Ahmad b. ‘Uthman al-Hamadhani® say, “If ‘Abd
al-‘Aziz b. ‘Abdallah al-Daraki was asked to issue a legal opinion on
an issue, he would reflect [on it] a long time, and then he would issue
an opinion. Sometimes his legal opinion differed from the opinion
(madhhab) of al-Shafi'T and Abu Hanifah. It is said he held to that by
saying, ‘decide on [what] was reported by so and so from so and so
from the Prophet of God according to this or that [event]. The accep-
tance of the fadith from the Prophet is more worthy than the accep-
tance of the statements of al-Shafi‘T and Abtu Hanifah, if it contradicts
[his report].””

Or, it is like what was said, reported to us by Ibn al-Tawzi® from
Muhammad b. Abt al-Fawaris®® who said, ““Abd al-‘Aziz b. ‘Abdallah
al-Daraki was trustworthy in [the transmission of | hadith. He used to
believe in seclusion. I heard nothing from him that was novel or that
was obscure. ... I am blessed that I heard things from him....”

It is reported to us by al-‘Atiqf who said, “In the year 375 Abu al-
Qasim al-Daraki, the master of the Shafits, died on the day of Friday

% Sunan Abt Dawad 2635.

% He is not listed in al-Sam‘ani, Tabaqat al-muhaddithin by al-Dhahabi, al-Khatib
al-Baghdadi, al-Isnawi, Ibn Qadi Shuhbah, Ibn al-Salah, or al-Subki (although he
is quoted in the biography of Aba Ahmad b. Abu Muslim al-Faradi (d. 406/1015-16),
(Tartkh baghdad, vol. 5, 234).

1 Unable to locate based on name.

2 Muhammad b. Ahmad b. Muhammad b. Faris b. Sahl Abta al-Fath b. Abu
al-Fawaris was born in 338. He was primarily a fadith expert who traveled through-
out ‘Iraq, Iran, and Khurasan collecting traditions. Al-Barqani heard hadith from
him, as did al-Tabarl. He died in 412/1021 (al-Khatib al-Baghdadi, Tarikh baghdad,
vol. 1, 352-53).
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the 13th during the passing of the night in the month of Shawwal.
He was trustworthy and reliable. He rose to the level of leader of the
Shafi'T school.” It is reported to us by al-Barqani® who said, “Abu al-
Qasim al-Daraki, the jurist, died in Dht al-Qa‘dah in the year 375.”
It is sounder that he died during Shawwal.®*

The above quote is interesting for a number of reasons and needs
to be deconstructed in order to understand the full impact of its
claims on the al-Daraki biographical tradition.

Al-Khatib al-Baghdadi begins the passage by foreshadowing his
statement about al-Daraki’s claims to independence from al-Shafi‘t
and Abt Hanifah by using Abt Hamid al-Isfara’InT’s authority as a
jurist—as a scholar of law, legal method, and prophetic traditions—
as testimony to the correctness of al-Daraki’s approach by saying
“what I saw from al-Daraki I agree with.” Phrases denoting agree-
ment are used by al-Khatib in a number of biographical entries as
a means of creating the impression that there was near unanimity
among scholars on a wide range of doctrinal and methodological
issues. Such phrases are used to create ‘circles of authority’ by sug-
gesting that like-minded scholars were grouped together in the pur-
suit of common goals. For instance, in his biography for Abu Tayyib
al-Tabari, al-Khatib quotes Abti Muhammad al-Bafi as saying “Abt
al-Tayyib al-TabarT agreed with Abu Hamid al-Isfara’int.” He also
quotes al-Isfara’ini as saying, “Abu al-Tayyib al-Tabart agreed with
Abt Muhammad al-Bafi.”® By attributing a testimony of agreement
to Abt Hamid, al-Khatib suggests that al-Isfara’ini, al-Tabari, al-
Bafi, and the other scholars to whom he attributes such statements
of agreement all held the same opinion regarding the priority of
hadith over the opinions of al-ShafiT and Abu Hanifah.

It may seem, however, somewhat surprising that al-Khatib would
suggest that al-Daraki would openly disagree with both al-Shafi‘t and
Abt Hanifah, arguing that his own interpretation of fadith out-
weighed their opinions. Not only this, but by creating a circle of
authority around al-Daraki in the previous section, al-Khatib sug-
gests that many other scholars held to that view as well. According
to al-Subki, al-Khatib studied law (tafaggaha) with Abt Tayyib al-

% Abu Bakr Ahmad b. Muhammad b. Ahmad b. Ghalib al-Barqant (d. 425/1034)
was a famous fhadith transmitter, jurist, and Qur’an scholar. He transmitted infor-
mation to al-Khatib (al-Sam‘ani, vol. 2, 168-69).

o Al-Khatib al-Baghdadi, 7arikh baghdad, vol. 10, 463-65.

% Ibid., vol. 9, 358-60.
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TabarT and Abtu Nasr Ibn al-Sabbagh (d. 447/1055), both impor-
tant authorities in the transmission of divergent opinion within the
ShafiT school.”® Al-Subki goes on to argue that one of the sources
of al-Khatib’s ability to contribute to divergent opinion, and indeed
one loci of his authority to do so, was his claim to expertise in fadith.
Al-Khatib held strict theological views that tended away from ratio-
nalism, and his understanding of the importance of near-literalist
interpretations of fadith was a major factor in his own legal method-
ology.” Al-Khatib’s description of al-Daraki may therefore be inter-
preted as a statement of the historian’s own views; attributions of
agreement are thus used as evidence of the appropriateness of his
own particular ideas as well as those of al-Daraki.

As discussed above, however, it would appear that there was some
controversy surrounding al-Darakt and his opinions; al-‘Abbadi implied
as much when he presented al-Daraki’s opinion on the purity of
wine vessels without any biographical or historical context. As with
al-‘Abbadi, al-Khatib seeks to blunt such apparent criticisms, not by
quoting a legal opinion, but through the testimony of contemporary
legal authorities. Al-Khatth quotes Aba al-I'awaris (d. 412/1021) as
saying that the scholar heard “nothing from him (al-Daraki) that was
novel or that was obscure.” Although little is known about Abt al-
Fawaris beyond his role as a fadith specialist from whom al-Khatib
heard prophetic traditions,” it is clear that al-Khatih placed great
trust in AbT al-Fawaris and uses the quotation to establish the cor-
rectness of such a fhadith-centered approach.

Additionally, there is a noticeable lacuna in al-Khatih’s presenta-
tion of al-Daraki when compared with the biography provided by
al-Shirazi. Although al-Khatth mentions Abt Hamid al-Isfara’int in
creating a circle of authority around al-Daraki’s legal method, he
does not describe Abt Hamid as his student, nor, significantly, does
he refer to al-Marwazi as his teacher. He, in fact, gives no specific
information regarding who al-Daraki’s teachers or students were.
One reason for this paucity of educational information is that, because
al-Khatib was not interested in describing specific structures of legal
authority within the ShafiT school, he was less concerned with list-
ing teachers and students than he was in specifying those with whom

% See chapter seven.
7 Al-Subki, Tabaqat al-shafityak al-kubra (1999), vol. 2, 362-69.
% Al-Khatib, Tankh baghdad, vol. 1, 352-53.
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al-Daraki was involved in the transmission of hkadith. Al-Khatib nor-
mally is rather careful in listing teachers and students, especially if
they were important people in their own rights, as were al-Marwazt
and Abt Hamid. If al-Daraki was closely linked to either scholar in
his mind, it is likely that he would have mentioned some affiliation.
This suggests that although al-Daraki may have worked with both
scholars, their relationships may not have been as close or as impor-
tant as al-Shirazi wants them to appear, indicating that their specifi-
cation in his entry was done to support his own claims to authority.

Al-Khatib goes much further in his depiction of al-Daraki than
either al-‘Abbadt or Abu Ishaq. Part of this has to do with the nature
of the texts. Al-Khatib al-Baghdadr was writing a history of the
notable people of Baghdad and, as a fadith scholar, emphasized train-
ing, expertise, and use of prophetic traditions in many of his biogra-
phies. He was also less concerned with discussing specific issues of
legal authority within the ShafiT school, a central issue for both al-
‘Abbadi and Abu Ishaq. Because al-Shirazi and al-‘Abbadi were
writing tabaqat texts, they were concerned with describing the para-
meters of ShafiT thought; and both sought to present the scholar as
the archetypal representative of the mainstream of the ShafiT school.
Although al-Shirazi may have done so in part to clarify his own
intellectual heritage, both scholars wanted to describe the boundaries
of permissible thought within the school, and both hoped to ignore
any reputation for controversy or for diverging from the opinion of
al-Shafit.

Thematic variation and Ibn Qadt Shuhbah’s biography

Over the next 400 years a number of narrative themes emerge in
the al-Daraki biographical tradition that are, for the most part, rooted
in the biographies discussed above. As figure 2.2 shows below, there
are approximately fifty narrative elements that appear in the eleven
biographies written about al-Daraki up to Ibn Qadi Shuhbah’s time
(although there are probably more given the likelihood that there
were additional biographies written about him). These elements can
be grouped into eight general thematic clusters that are emphasized
by different writers to create specific representations of al-Daraki’s
authority. The narrative elements within these themes vary widely,
some describing al-Daraki as a representative of the madhhab and
other emphasizing his aberrant (gharib) legal opinions; some focusing
on his specialization in prophetic traditions and others in the law.
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Figure 2.4. Narrative elements in the al-Daraki biographical tradition

Narrative Element

Sources

Demographic Elements

1. Name Tradition 1: ‘Abd al-‘Aziz

b. ‘Abdallah

2. Name Tradition 2: ‘Abd al-‘Aziz

b. Hasan

3. Clarification of the Spelling of
Darak

. Location of Darak

. Place of Burial

. Died in Dht al-Qa‘dah

. Died in Shawwal, 375

© 0~ O O

. He was more than 70 years
old when he died

10. May God have mercy on him

(ralumahu Allah)

. Died on the 13th of Shawwal, 375

Kh, Sh, S, J, N, IKh, Sh, IK,

I, 1Q
H, S, Sh

S, N, IKh, I, IQ

S, N, IKh, Sh, IK, I, IQ
Kh, J, I

Kh, N, IKh, I, IQ

H} Kh! S! N} Sb’ IQ
Kh, N, IKh, IK, I

Kh, J, N, IKh, I, IQ

1Q

Learning

1. Study law (tafaggaha) with al-
Marwazt

Sh, N, Sh, IK, I, 1Q,

2. Study (akhadha) with al-Marwaz1 IKh
Teaching
1. Taught law (darrasa) in Nisabur IK, IQ

for a period

2. Taught law (darrasa) in Nisabtr
for two years

3. Taught law (darrasa) in Nisabur
between 353 and 355

4. The shapkhs of Baghdad and the

people of distant lands studied
(akhadha) with him

5. Held position of mudarris
(headmaster)

6. Taught law (darrasa) in the Mosque

of Da‘laj b. Ahmad

7. Circle in the Grand Mosque for

the issuance of legal opinions
and the study of rhetoric

8. Maymun al-WasitT his disciple
(talamidh)

Kh, S, J, N, Sb, I
H, S, IKh

Sh, N, IKh, Sh, IK, 1Q

Sh, N, IKh, Sb
H, Kb, S, J, IKh

Kh, S, J, N, IKh

‘A
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Figure 2.4 (cont.)

Narrative Element Sources
9. Abt Muhammad al-Muqr? his ‘A
disciple (talamudh)
10. al-Daraqutni studied (qara’a) 1K
Qur’an with him
11. Abu al-Husayn al-TabarT studied IK
law (lafagqaha) with him
12. al-Isfara’int studied law (tafaggaha) Sh, N, IKh, Sh, IK, 1Q

with him

Role as Leading Furist

1.

Riasah (leadership) of the Shafi‘ts

2. Circle for the issuance of legal

opinions

H, Kh, S, J, N, Sh, IK, I, IQ
IK, IQ

3. Held a malis in the Grand H, S, Sb
Mosque of Baghdad
4. Could perform yuhad IK
5. Had the ability to carry-out H, Kh, J, N, Sb
ytihad-like operations
6. Opinions disagreed with those Kh, J, N, IKh
of al-ShafiT and Abt Hanifah
7. Held divergent opinions (ikhtilaf) IK, N
8. Held aberrant (ghartb) opinions N
9. Citation of hadith in support of IK
his khulaf
10. Quoted by al-Rafit N
11. He had a new approach to IKh
legal issues in the school
12. Provides citation in support of Kh, J, N, IKh, IK
his divergence from al-Shafi‘t
and Abu Hanifah
13. His opinions were reflective of ‘A
those of al-Shafi't
Hadith Scholar
1. al-Daraki as a trustworthy IKh, S, Sh, I1Q.

transmitter (thigah)

Father as fadith specialist

He was a fhadith specialist
(muhaddith)

Held a group for the study of
contradictory traditions (mukhtalifah)

H, S, IKh, Sh, IK, I
H, Sb (disputes claim)

H, S, Sh
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Figure 2.4 (cont.)

Narrative Element Sources

5. al-Daraki transmitted hadith from Kh, S, IKh, Sb, IK
his grandfather

6. al-Daraki transmitted fadith in H, S, J
Nisabur and Baghdad

7. al-Daraki as a reliable (aminan) Kh, J

transmitter

Reputation

1. Abt Hamid al-Isfara’inf’s Kh, S, J, N, IKh, Sh, IK, I, IQ
testimony for al-Daraki

2. Al-Daraki as among the great H, S, IKh, Sb (disputes claim)
ShafiT jurists

3. There was nothing new in his Kh
legal opinions

4. al-Daraki held odd or strange N, IK
opinions

5. Mentioned in legal texts N, Sb

Religious Atiributes

1. al-Daraki as a practitioner of Kh, S, N, IKh, IK
seclusion (7tizal)

Note: H = al-Hakim, ‘A = al-‘Abbadi, Kh = Khatib al-Baghdadi, Sh = al-Shirazi,
S = al-Sam‘ani, | = Ibn al-Jawzi, N = al-Nawawi, IKh = Ibn Khallikan, Sb =
al-Subki, IK = Ibn Kathir, I = al-Isnawt, IQ = Ibn Qadi Shuhbah.

Although there are a wide array of narrative clarifications and amend-
ments that occur over the 400 years between the beginnings of the
al-Daraki tradition and Ibn Qadr Shuhbah’s text, there are a num-
ber of key variations that are important for understanding how Ibn
Qad1i Shuhbah composed his entry. Out of the fifty narrative ele-
ments listed above, Ibn Qadi Shuhbah utilizes only fourteen in the
construction of his biography.” In his entry for the scholar, Ibn Qadit
Shuhbah states that al-Darakt

5 Ibn Qadr Shuhbah may have used additional sources that are no longer extant
or ones for which a biography for al-Daraki could not be located due to inconsis-
tencies in naming.
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taught (darrasa) in Nisabur for a period then he lived in Baghdad. He
used to have a circle for [issuing] legal opinions. He rose to become
the leader (r’asah) of the school in Baghdad. He studied law (tafagqaha)
with Abu Ishaq al-Marwazi. The shapkh Abt Hamid studied law
(tafaggaha) with him after the death of shapkh Abu al-Hasan b. al-
Marzuban. He said “what I saw from him I agreed with.” Abtu Ishaq
said in his 7abagat, “in general the masters (shupiikh) of Baghdad and
others besides them among the people of distant lands studied (akhadha)
with him.” Al-Khatib said, “He was trustworthy [and] al-Daraqutnt
relied on him.” He died in the year 375 in the month of Shawwal,
some say in the month of Dhu al-Qa‘dah, in excess of 70 years of
age; may God have mercy on him. Darak [is spelled with] a fath over
the 7@> and is among the villages of Ishahan.”

In his entry, Ibn Qadi Shuhbah skillfully draws together elements
from the biographies of Abt Ishaq al-Shirazi and al-Khatib al-
Baghdadi, although it is immediately evident by his clarification of
the spelling and location of the village of Darak that he also con-
sulted at least one, and possibly other entries that he does not cite.
Furthermore, since he utilizes biographical information in other entries
in his text from each of the eleven sources mentioned above, it is
likely that he could have drawn on any of the narrative elements
listed in figure 2.2 had he chosen to do so.

The first aspect of his biography that stands out is just how care-
ful Ibn Qad1i Shuhbah is to combine information from the previous
texts to shape the impression of al-Daraki, and how this cautious
structuring subtly changes the image of the jurist. He begins by quot-
ing Ibn Kathir’s statement that al-Daraki “taught (darrasa) in Nisabar
for a period.” Ibn Qadi Shuhbah also glosses al-Khatih’s statement
that after al-Daraki taught in Nisabur for two years, “he then trans-
ferred to Baghdad and lived there until the time of his death,” with
the simple statement that “then he lived in Baghdad.”

Ibn Qadi Shuhbah then returns to Ibn Kathir, stating that al-
Daraki “used to have a circle for [issuing]| legal opinions,” which is
itself a gloss on earlier references to al-Darak’s circle for the issuance
of legal opinions and for the study of rhetoric in the Grand Mosque
of Baghdad mentioned by al-Khatib, and later by al-Sam‘ni, Ibn
Jawzi, al-Nawawi, and Ibn Khallikan (all of which are, in turn,
glosses on al-Hakim). Ibn Qadi Shuhbah follows this with a quota-
tion from al-Shirazi, although without attribution, with his comment

0 Khan, vol. 1, 141.
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that al-Daraki “studied law (lafaggaha) with Abtu Ishaq al-Marwazi.
The shaykh Abt Hamid studied law (tafaggaha) with him after the
death of shaykh Abu al-Hasan b. al-Marzuban.” Significantly, Ibn
Qadt Shuhbah does not include al-Shirazi’s statement that al-Darakt
“rose to the level of tadis in Baghdad,” and, in fact, chooses to say
nothing about his rank as a teacher.

Following his statement that Abt Hamid al-Isfara’nt studied with
al-Daraki, Ibn Qadt Shuhbah interpolates into his entry Abua Hamid’s
statement, found in al-Khatib, that “what I saw from him I agreed
with.” By combining al-Shirazi’s claim that Abt Hamid was al-
Daraki’s student with al-Khatib’s use of Aba Hamid’s testimony of
agreement, Ibn Qadi Shuhbah shapes the biography to give al-Daraki
a definition of authority that is absent in either of the two biogra-
phies from which he drew his quotations. As discussed above, al-
Shirazi listed Abt Hamid as al-Daraki’s student to give additional
credibility to al-Daraki; but by not listing him as a teacher in his
entry for al-Isfara’ini, al-Shirazi sought, at the same time, to dis-
tance the teacher’s reputation from that of his supposed student. Al-
Khatib, who does not describe a student/teacher relationship at all,
used the testimony of agreement not to give credibility to al-Darakit
as a legal expert, but instead to create a circle of authority for his
approach to law, for which al-Khatib appears to have had some
sympathy.

Ibn Qadi Shuhbah, however, takes a different approach to the
relationship between the two scholars. Unlike al-Shirazi, he describes
al-Daraki as a teacher in his entry for Abt Hamid;"' and therefore
does not imply that there is anything about al-Daraki that might
lessen the importance of al-Isfara’ini if a strong association exists
between them. Ibn Qadi Shuhbah describes Abta Hamid as “the
shaykh of the ShafiTs of ‘Iraq,” who “studied widely (ushtaghala) in the
religious sciences,” and from whom the “legal scholars and religious
leaders of Baghdad studied (akhadha).”™ Overall, Ibn Qadi Shuhbah
describes Abt Hamid as one of the great Shafi‘is of the age who
was an expert in law, legal method, divergent opinion, and fhadith
science and transmission. By interpolating Aba Hamid’s statement
of agreement into al-Daraki’s entry next to a reference to their edu-
cational relationship, Ibn Qadi Shuhbah is asserting that the full

/I Khan, vol. 1, 172.
2 Ibid., 172-73.
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weight of al-Isfara’ini’s authority as a scholar of law stands as testi-
mony for the legal authority of al-Darakt; implying that much of
what Abu Hamid knew grew out of his study with Abu al-Qasim.

Ibn Qadi Shuhbah, after creating an image of al-Daraki as a
scholar on a par with Abt Hamid, inserts al-Shirazr’s comment “in
general the masters (shuypakh) of Baghdad and others besides them
among the people of distant lands studied (akhadha) with him.” Adding
this quote into the entry at this point has two outcomes: 1) by cit-
ing Abu Ishaq directly, he secks to add al-Shirazi’s authority to the
image of greatness that Ibn Qadi Shuhbah is creating around al-
Daraki, and 2) it is meant to imply that not only did Aba Hamid
recognize Abt al-Qasim’s authority as a teacher, but so did the lead-
ing ShafiT scholars of the period from around the Muslim world.

Following this, Ibn Qadi Shuhbah folds into his narrative a direct
citation from al-Khatib when he states al-Daraki “was trustworthy
[and] al-Daraqutni relied on him.” This passage is interesting for
several reasons, not least of all because it demonstrates how Ibn
Qadr Shuhbah developed his biographical entries. The passage just
quoted was not drawn from al-Khatth al-Baghdadr’s entry for al-
Daraki, but from his biography for ‘Alf b. ‘Umar al-Daraqutnt (d.
385/995).” It indicates that while Ibn Qadi Shuhbah relied primarily
on the primary or core biographical tradition written for an indi-
vidual, he also drew material from parallel biographies written for
other people that contained information about his subject. Using
sources from outside the main biographical traditions gives Ibn Qadt
Shuhbah an even greater range of diverse sources from which to
draw and provides him with more creativity and freedom in how
he shapes ecach entry.

In its original context, al-Khattb referred to al-Daraki in al-
Daraqutnt’s entry to lend support for al-Daraqutnt’s authority as a
hadith transmitter. Ibn Qadt Shuhbah, conversely, uses the reference
to al-Daraqutni to give credibility to al-Darakt’s authority as a scholar
of hadith and also to blunt claims that al-Darakt might somehow be
outside the orthodox boundaries of the madhhab. Al-NawawT and Ibn
Kathir both assert that al-Darakt held opinions that put him at odds
with the mainstream of the school. In some cases, this is meant to
imply that al-Daraki was the author of divergent opinion within the

7 Al-Khatib, Tankh baghdad, vol. 12, 34—40.
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school, which for Ibn Qadi Shuhbah is a positive attribute. But
tinged with the appellation of khtilaf is a more negative contention
that al-Daraki, in his independence, went too far. Al-Nawawi, for
instance, while claiming that al-Daraki was for the most part reputa-
ble, goes so far as to say that he also held aberrant (gharib) opinions.”

It is significant that Ibn Qadi Shuhbah does not make any ref-
erence to al-Daraki’s claim to disregard the opinions of al-Shafi‘t
based on his independent reading of fadith, even though it is men-
tioned by al-Khatitb al-Baghdadi, as well as by Ibn al-Jawzi, al-
Nawawi, and Ibn Khallikan. By specifically citing al-Khatib in his
reference to al-Daraqutni in the context of fadith, Ibn Qadi Shuhbah
appears to be drawing the reader to the debate; but in drawing
attention to al-Daraqu¢ni and his ‘reliance’ on al-Daraki, the reader
is pushed to come a far different conclusion.

The key to deciphering the subtext of this issue is in how Ibn
Qadi Shuhbah describes al-Daraqutni. According to Ibn Qadi
Shuhbah, al-Daraqutni was “preeminent in his age in memorization
(of hadith), in comprehension, and wara"”” ‘Wara” means ‘piety,’
‘plousness,” but also ‘caution;’ it connotes a fear of God that results
in careful contemplation and timidity. Here, Ibn Qadi Shuhbah links
it with the science of prophetic traditions to suggest that al-Daraqutni
was extremely careful in his use and transmission of fadith due to
an understanding of the theological consequences of misusing fLadith.
He also quotes al-Khatib, who, quoting Abt Tayyib al-Tabar, says
that al-Daraqutni was the “amir al-mw’minin of hadith.””® The term
‘amir al-mw’minin’ (literally ‘the commander of the faithful’) was the
title given to the Caliphs and describes their symbolic role as the
paramount religious leader. Ibn Qadi Shuhbah creates an image of
al-Daraqutnt as an extremely well respected and pious religious and
scholastic leader who was guided by a deep sense of religious piety,
born of his fear of the punishment of God. He then ends his entry
by mentioning that al-Nawawi cites al-Daraqutnt’s legal opinions in
his chapter on rules outlining the proper conduct of judges. This
suggests that not only was al-Daraqutni an authority on fadith, but
that he was also a notable jurist who held important opinions worthy

"t Al-Nawawi, Tahdhib al-asma’, vol. 2, 263.
7> Khan, vol. 1, 161-62.
% Ibid., 162.



84 CHAPTER TWO

of note in one of the most important legal collections in the history
of the ShafiT school.

By stating that al-Daraqutni relied on al-Daraki, Ibn Qadi Shuhbah
suggests that al-Daraki was also a reputable, trustworthy, and God-
fearing scholar of prophetic traditions, and, in effect, that al-Daraqunt
was In some sense derivative of al-Daraki. But Ibn Qadi Shuhbah
also seeks to draw important contrasts between the two scholars.
Although al-Daraki is described by al-Nawawi and others as a source
of divergent opinion, even being mentioned by al-RafiT in the ‘Aziz
shark al-wajiz, Ibn Qadi Shuhbah makes no reference to this fact,
which, given the main purpose of his text, has extremely important
implications. He is expressly secking to distance the scholar from any
imputation of independence from al-ShafiT, or that he held views
that took him outside the school. By omitting to mention the wide
ranging literature that refers to al-Daraki’s contributions to ikhtilaf,
he attempts to disassociate him from any controversy surrounding
his legal methods or opinions; and by linking him with al-Daraqutni,
Ibn Qadt Shuhbah aims to draw al-Daraki away from the margins
and into the center of school affiliation and participation.

The overall image that Ibn Qadi Shuhbah casts of al-Daraki is
as a reputable, highly trained, and important scholar, who had many
important and well regarded students, and who contributed to the
growth of the madhhab of the school. He is in no way presented as
challenging the ideas of al-ShafiT or Abu Hanifah, or as someone
who had anything more than a professional interest in hadith stud-
ies. He is also not referred to as someone who possessed the ability
to independently examine the texts of revelation in order to discover,
on his own, new legal dicta. Although al-Hakim, al-‘Abbadi, al-
Khatib al-Baghdadi, Ibn al-Jawzi, al-Nawawi, al-Subki, and Ibn
Kathir all imply or directly assert that he had this ability, Ibn Qadt
Shuhbah makes no reference to it at all.

Terminological variation and authorial choice

As the biographical tradition that developed around the life of al-
Darakt suggests, thematic variation in source material is quite exten-
sive, giving authors great license in how they shape an entry. As
discussed above, one aspect of thematic variation is deviation in the
use of descriptive terminology. Not all narrative elements contain
descriptive terms, although many do. Terms describe numerous types
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of phenomena that relate to structures of authority, classes of pro-
fessional activities, and kinds of religious and moral characteristics
that all contribute to the portrayal of the biographical subject. One
of the most common complexes of technical descriptive terms in
tabagat works, as is exemplified by the al-Daraki tradition, involve
education and learning. As is explained in chapter four in some
detail, these terms describe not just the subjects studied, but also
teacher/student relationships, levels and intensities in the acquisition
of knowledge, and the extent to which a student or a teacher achieved
distinction in learning in a particular field. Because terms denoting
modes of learning are so common in biographical entries, and so
important in constructing images of authority in fabagat texts, they
are a useful tool for measuring terminological variation and, in par-
ticular, in assessing Ibn Qadi Shuhbah’s ability to control the selec-
tion of individual terms in the composition of his work.

Ibn Qadt Shuhbah’s text is quite detailed, although fabagat works
such as that produced by al-Subki are far more extensive in the
range of scholars listed and the size and detail of the citation pro-
vided for each individual. Ibn Qadi Shuhbah, for instance, mentions
1,333 educational relationships and describes over 5,000 links in the
transmission of legal dicta and prophetic traditions from one scholar
to another. Al-Subkt lists 1419 biographies and depicts nearly twice
as many educational relationships and transmissive links as Ibn Qadt
Shuhbah. Ibn Qadi Shuhbah also lists over 2,000 student/teacher
relationships without using a term that outlines a specific mode of
learning; using instead terms that denote discipleship such as sahib
(pl. ashab, sahb, sahabah, and suhbak) and tilmidh (pl. talamidh).

As stated earlier, 100 biographies were selected at random from
the first twenty-six generations of Ibn Qadi Shuhbah’s text. To test
the extent to which terms for modes of learning vary from text to
text, and thus the level of variation Ibn Qadi Shuhbah had access
to, each biography was compared with entries found in ten ear-
lier texts.”” In total, 511 biographies were surveyed from the core

77 The texts used in the survey are: al-‘“Abbadi, Kitab tabagat al-fuqahd@ al-shafi‘vyah;
al-Khattb al-Baghdadi, 7arikh baghdad aw madinat al-salam; Abu Ishaq al-Shirazi,
Tabaqat al-fugaha’; Tbn “Asakir, Tarikh madinat dimashg; al-Nawawi, Tahdhib al-asma’
wa ’l-lughat; Ibn Khallikan, Wafayat al-a‘van wa anb@ al-zaman; al-Dhahabi, Syar alam
al-nubala’; Taj al-Din al-Subki, Tabagat al-shafi‘tyak al-kubra; Ibn Kathir, al-Bidayah
wa ’l-nthayah; Tbn Hajar al-‘Asqalani, Lisan al-mizan.
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biographical traditions that were devoted to each scholar in the sam-
ple and 832 parallel entries were examined for references to modes
of learning. The survey looked only for terms that specified learn-
ing such akhadha, ishtaghala, ashghala, qard’a, takharrgja, hassala, bahatha,
darasa, and darrasa and did not look at other linkages or at refer-
ences to discipleship. Because of the sheer size of the survey, the
figures that follow represent only a preliminary assessment and a
more detailed analysis will need to be done for a future publication.

The survey demonstrated that the most important tool that writ-
ers have is choice. Authorial choice is demonstrated in the al-Darakt
biographical tradition (see figure 2.5 below) from which Ibn Qadt
Shuhbah only drew on four of twelve possible educational associa-
tions. He does not refer to al-Daraki’s position as mudarris in Baghdad,
that he taught law (darrasa) in the Mosque of Da‘laj b. Ahmad, that
he taught rhetoric, that al-Daraqutni studied (gara’a) Qur’an with
him, that Abt al-Husayn al-Tabari studied law (tafagqaha) with al-
Daraki, nor does he refer to any of the students mentioned by al-
‘Abbadi. Ibn Qadt Shuhbah’s choice of only a few narrative elements
demonstrates that authors could control terminological variation in
a text simply through a process of authorial selection. The writer
thus has enormous power in managing the use of terms by his abil-
ity to remove from the record any reference to a specific term or
complex of terms. According to the survey, Ibn Qadi Shuhbah
chooses to describe only about 33% of all possible educational rela-
tionships mentioned in earlier texts.

Figure 2.5. Modes of learning in the al-Daraki biographical tradition

1. Study law (lafagqaha) with al- Sh, N, Sb, IK, I, IQ)
Marwazi f
2. Study (akhadha) with al- IKh
Marwaz1f
3. Taught law (darrasa) in Nisabur H, Kh, S, J, IKh, N, IK, Sh,
I, 1Q
4. The Shaykhs of Baghdad and the Sh, N, IKh, Sh, IK, IQ)

people of distant lands studied
(akhadha) with him

5. Held position of mudarris Sh, N, IKh, Sb
(headmaster)'
6. Taught law (darrasa) in the H, Kh, S, J, IKh

Mosque of Da‘laj b. Ahmad
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Figure 2.5 (cont.)

7. Circle in the Grand Mosque for Kh, S, J, N, IKh
the issuance of legal opinions
and the study (akhadha) of

rhetoric

8. Maymun al-WasitT his disciple ‘A
(talamadh)

9. Abt Muhammad al-Muqr? his ‘A
disciple (talamidh)

10. al-Daraqutni studied (qara’a) IK

Qur’an with him
11. Abtu al-Husayn al-TabarT studied IK
law (tafagqaha) with him
12. al-Isfara’int studied law (lafagqaha) Sh, N, IKh, Sh, IK, 1Q)

with him

Note: H = al-Hakim, ‘A = al-‘Abbadi, Kh = Khatib al-Baghdadi, Sh = al-Shirazi,
S = al-Sam‘ani, J = Ibn al-Jawzi, N = al-Nawawi, IKh = Ibn Khallikan, Sh =
al-Subki, IK = Ibn Kathir, I = al-Isnawi, IQ = Ibn Qadi Shuhbah.

T See chapter four for a discussion of the significance of Ibn Qadi Shuhbah’s use
of tafaggaha instead of akhadha. See chapter eight for its importance in relation to
al-Daraki’s biography and Ibn Qadt Shuhbah’s configuration of his own authority.

t The term used in the biographies is “ladizs, usually in the context of al-Darakt
rising to the rank of one who undertakes tadiis.

Of the associations he does list, Ibn QQadt Shuhbah is able to choose
from at least two possible terms 46% of the time (the most com-
mon being lafaggaha and akhadha as with the descriptions of the rela-
tionship between al-Daraki and al-Marwazi), three terms in 9% of
instances, and four or more terms in .8% of cases; with most variations
originating in the texts of al-Subki, Ibn Khallikan, and Ibn Kathir
who each seemed to have been less constrained by the received tradi-
tions they inherited.” If one factors in the variations in terminological

7 Absolute variation is much lower when Ibn Qadi Shuhbah’s redactions are
factored out. In absolute terms, in the 1343 biographies surveyed there were 2148
references to education. In only 29% of instances was there a choice between two
terms (again the two most commonly used were tafagqaha and akhadha), in 8% of
cases there were three possible terms, and in just .2% for four or more terms. These
percentages would likely change if the survey included a greater number of texts,
although it is unclear if they would be substantially altered. Also, the survey did
not take into account variations in manuscript editions of the various texts and thus
actual numbers may be different and not exactly reflective of the range of choices
at Ibn Qadi Shuhbah’s disposal.
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usage in parallel biographies, these numbers increase by an average
of 12% for two terms, 2% for three terms, and .04% for four or
more terms. While these figures do not indicate that Ibn Qadi
Shuhbah exercised absolute freedom of choice in the terms he decides
to use over the course of his text, it does demonstrate that he did
have some control of the terms he used and thus how they pro-
gressed over the course of his text in the majority of instances.

The wealth of information on al-Daraki, who in the larger view
of ShafiT legal history was a relatively minor figure, demonstrates
that Ibn Qadi Shuhbah has great latitude in what he presents and
how he does so. He is bound by the received biographical traditions
that developed around al-Daraki and other scholars but because
there was, in actuality, great diversity of information and opinion
about their lives, careers, and abilities, Ibn QQadi Shuhbah has immense
freedom in how he mixes information. As is discussed in the fol-
lowing chapter, tabagat authors combined the information originat-
ing from previous examinations and, using a range of rhetorical
strategies and methods, sought to create impressions of history through
a retelling of biographies that are linked together across the whole
of the text.



CHAPTER THREE

MICRO-TEXTUAL RHETORICAL STRATEGIES
IN IBN QADI SHUHBAH’S TEXT:
AUTHORITY, DEATH, AND THE ORIGINS
OF IKHTILAF IN THE SHAFIT MADHHAB

A socio-rhetorical analysis of tabaqat

Tabagat authors were able to draw from rich traditions of biographical
material giving them great freedom in shaping their texts. As in the
case of Abt al-Qasim al-Daraki, tabagat writers such as Ibn Qadrt
Shuhbah were able to construct entries by combining received infor-
mation and then selectively mixing, removing, interpolating, and
recasting passages, and thus altering material to imply ideas that may
not have been intended by their original authors. In some instances,
later writers drew rhetorical arguments verbatim from earlier texts.
In these situations, however, it should not be assumed that the impli-
cations of the original arguments were lost on these authors. To the
contrary, writers frequently strengthened arguments through the com-
bination of new rhetorical elements not previously employed. Be-
cause most writers were careful and rather masterful manipulators
of previous material, even in situations where they present whole
sections of earlier texts, it is more proper to talk about ‘their argu-
ments’ than it is to refer to a passage as belonging to some other
writer. Al authors exercise choice in what they include and how they do so.
When a fabagat writer presents a quotation or a selection from a
previous work, whether it is attributed to another author or not, he
does so because it conveys the ideas he sees as important. He chooses
to make the selection, an aspect of fabagat composition that cannot be
overemphasized.

Compositional choices are made initially at the level of the indi-
vidual biographical entry, which is the most fundamental element of
a tabagat work. Writers craft every entry to suggest specific ideas not
just about the nature of that person’s authority, but about author-
ity in general and the historical development of authority structures
in specific disciplines of religious knowledge. Each biographical entry
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contains a kind of curriculum vitae for scholars who belong to cer-
tain professional categories or sub-categories.! According to Tarif
Khalidi a typical entry contains a scholar’s

name and surname, then kunya, then connection to a town, then descent,
then school of law, then the person’s particular knowledge, craft, power,
position or principality. The teachers of a person are well to the fore.
Scholars are described either as ‘allama or else as hafiz, imam, shaykh,
Jagqth and then wusali, nahw?, mantigr and so forth, where applicable. The
date of birth, or more commonly of death, is given and the general
character estimate comes at the end. With particularly important entries,
the biographers often devoted a final section to an assessment of the
personality as seen by other biographers, by themselves if they pos-
sessed first-hand information or by collating several authoritative opin-
ions. Information in a ‘typical’ entry included, in addition to the
standard data, a résumé of a person’s career, a few anecdotes to illus-
trate virtues or skills and often a personal touch, e.g. ‘he kept himself
aloof from others’, he was much given to laughter’, ‘he was miserly’,
and so forth. These touches illuminate a character, especially when
information is first hand.?

In tabaqat texts the order of elements varies from biography to biog-
raphy depending on how the author seeks to shape the impression
of the jurist. Elements are combined and arranged in such a way
as to shape the history and the various attributes of the person exam-
ined. As entries are assembled and combined, authors then use com-
mon rhetorical elements across the whole of the text to manipulate
the presentation of historical development. By reading a fabagat text
at both the macro (the overall text) and micro (the individual entry)
level—by attempting to discern an author’s overall argument—mod-
ern scholars can glean information from the text that yields impor-
tant indications of how medieval authors understood Islamic history.

A close ‘inner-textual’ reading of the text is central to under-
standing the rhetorical arguments presented in fabagat works.> The
inner-textual approach is one of five approaches to discerning the
socio-rhetorical texture of religious texts outlined by Vernon Robbins
in his Exploring the Texture of Texts. Socio-Rhetorical analysis was
invented to examine the multiple discourses of Mediterranean culture

' Makdisi, “7abagat,” 373.

? Khalidi, 210.

* Vernon Robbins in his Exploring the Texture of Texts: A Guide to Socio-Rhetorical
Interpretation (Valley Forge: Trinity Press International, 1996), 7-39.
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evident in the New Testament. While many of Robbins’ approaches
are more suited to the study of the New Testament, his emphasis
on finding ideas that progressively develop throughout an entire book
is particularly useful for looking at tabagat works.

Inner-textual reading focuses on how ideas relate to each other
as they develop over the course of an entire text. On a functional
level, with texts as large as many fabagat, this requires plotting ideas,
concepts, historical events, and terms on a spread sheet to see how
these phenomena progressively develop over the span of the work.*
Inner-textual approaches are typically designed to deal with short
sections or passages, not entire texts. As is discussed below, the pre-
sent configuration of inner-textual analysis developed additional tech-
niques of plotting the development of ideas throughout the body of
the text.

Micro-textual rhetorical strategies

Inner-textual readings of fabagat texts show that authors utilize a
large number of rhetorical techniques and strategies that function on
two levels: the macro-text and the micro-text. Macro-textual strategies
link biographies to larger themes and trends in the text as a whole.
Micro-textual strategies function more narrowly; they serve to cre-
ate impressions and communicate meanings by linking ideas and
individuals in each biography and between biographies in the same
generation (fabagah). Understanding the macro-textual rhetorical strate-
gies of tabagat texts illuminates larger themes and issues that authors
seek to present. While these themes are extremely important to the

* This approach is not unique to medieval biographical material. For instance
see Leen Breure, “In Search of Mental Structures: A Methodological Evaluation of
Computerized Text Analysis of Late Medieval Religious Biographies,” History and
Computing 11 (1999): 61-78. The approach outlined by Breure differs from the
method used in this study in that Breure created quantitative variables for various
phrases and words used in death notices written about members of the Modern
Devotion movement in the Netherlands in the 15th century. He then used com-
puterized algorithms to produce statistical models that projected certain attitudes
toward death. In doing so, Breure relied heavily on theories from depth psychol-
ogy and by doing so assumed that the authors of the two texts he reviewed would
have shared mental attitudes toward death with the individuals described in their
biographies. For an excellent discussion of the use of databases in the analysis of
prosopography and onomastics, see the volume by K. S. B. Keats-Rohan, ed.,
Resourcing Sources, vol. 7, Prosopographica et Genealogica (Oxford: Occasional Publications
of the Unit for Prosopographical Research, 2002).
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purposes of composing a fabagat work, authors wrote in the genre
because of the desire to understand the role of the individual as an
instrument of God’s will in history. History develops through God’s
creative power as God manifests God’s self in the lives of individ-
ual humans. Historical understandings cannot be undertaken, accord-
ing to medieval Muslim thought, without understanding the way in
which God uses humans as instruments of divine will.”

Medieval Muslims also believed that God imbued certain people
with extra-ordinary abilities who should serve as models for the com-
munity. This idea seems to have predated the rise of Islam and was
‘Islamized’ by the notion of Muhammad’s sunnah (example). With
the development of the Muslim community the idea of sunnah con-
tinued to be a potent cultural motif. The rise of various biographi-
cal genres, including fabagat, is in no small measure due to the
dominance of the idea in Arabic Islamic society.

Because the lives of individuals served as important carriers of cul-
tural meaning, authors of biographies used various rhetorical meth-
ods and strategies to create models for normative behavior when
they retold the lives of famous or infamous people. The fabagat genre
appears to have developed a number of rhetorical strategies that may
have also been used in other biographical forms. A survey of over
thirty fabagat works has led to the discovery of a range of micro-
textual rhetorical strategies. The following will discuss rhetorical strate-
gies used in Ibn Qadi Shuhbah’s text such as general allusion
(sometimes referred to as kinayah), evocative allusion (ta%7d), allusions
to secret or special knowledge used to establish the authority of indi-
viduals or ideas (pl. rumiiz, sing. ramz), causative association, hyper-
textual referencing, and forms of tgnis (paronomasia). Additional
micro-textual rhetorical strategies will be discussed in other sections
of the book as needed.

It should be noted here that many of the following conclusions
concerning the use of rhetorical strategies in fabagat works is still
speculative. Authors do not explicitly say that they use or borrow
techniques from other genres or that they have created new tech-
niques for use in the fabagat genre. At most, we see similarities in
the way that techniques are described in various genres of rhetoric
and their use in fabagat. Additional studies will need to be done to

> Robinson, Islamic Historiography, 129-31.
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further explore the use of rhetorical strategies to create Islamic his-
tories in biography.

Allusion: kinayah, ta‘rid and ramz
As stated above, fabagat texts seek to establish authority in specific
disciplines of knowledge, while historical texts and even some other
forms of biography seck to list notable individuals who are known,
not just for their expertise in particular fields, but for their general
contributions to Islamic historical development. Additionally, tabagat
texts, using specific rhetorical strategies and devices, seek to map out
the historical development of authority in specific fields of special-
ization in such a way that gives legitimacy to certain kinds of author-
ity (both in terms of people and ideas) within professional groups.
According to M. L. J. Young, the biographical genre also gave
scholars more flexibility to shape history to conform to the “priori-
ties and the assumptions of the age which produced it.”® Although
writers went to great lengths to “achieve accuracy” in the infor-
mation they reported, scholars were attracted to biography because
they could create a history of a particular group employing meth-
ods and assumptions that went beyond the boundaries of historio-
graphical method. While admitting that there are important similarities
between the two genres, Michael Cooperson has distilled three areas
that make biography distinct from historiography:

1) biography assumes the reader is knowledgeable about the history
surrounding the life of the person referred to in the biography
(this allows the writer to gloss certain areas and combine events
in such a way that creates a unique historical view, as was demon-
strated in the last chapter in the various biographies dedicated to
Abu al-Qasim al-Daraki);

2) biography allows the writer to express opinions about history and
people’s character, about personal philosophical development, and
can do so without having to fix dates to the development of cer-
tain ideas or philosophies (giving the writer more license than in
historical writing); and

3) the authority to report information derives from the writer’s abil-
ity to provide secret or otherwise unknown information, which

® Young, 178.
7 Ibid.
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gives the report an air of veracity that a historical writer could
not employ.”

In tabagat works, the first two categories appear to be combined in
the form of general allusion (kinayah) to events or activities. In medieval
rhetorical texts, kinayah is an important clement in making effective
arguments. While scholars differed over the kinds of allusion that
were permissible in rhetorical argumentation, and indeed over what
constituted a true allusion,” Abtu Ya‘qub Yasuf b. AbT Bakr al-Sakkaki
(d. 626/1229), in his Mifiah al-‘ulim, presents a discussion of allu-
sion that most closely resembles its use by Ibn Qadi Shuhbah and
other tabagat writers.

Al-Sakkaki distinguishes between metaphor (istiarah) and allusion
by arguing that the object of an allusive reference must have existed
in reality." While metaphor and allusion are both important in
rhetorical argumentation, allusion becomes more important in fabaqat
texts because it allows the author to refer to specific events and phe-
nomena by using a form of ‘shorthand’ that carries specific mean-
ings but in minimal space. The events and ideas referred to in
allusions were considered so important and so well known that authors
did not feel the need to discuss them in detail because they assumed
all readers would understand their larger contexts. While they may
frequently appear to be casual asides to modern readers, and thus
too frequently overlooked, allusions are an extremely important mode
of argumentation in fabagat texts.

An example of a general allusion to a historical event that is
designed to open vistas of meaning for the reader occurs in the biog-
raphy of Muhammad b. Muhammad Ibn al-Barizi (d. 828/1425).
Ibn Qadr Shuhbah states that Ibn al-Bariz1

was appointed chief judge of Aleppo after al-Mu’ayyad was appointed
governor of it. He then went with him to Cairo. He was established
as the confidential secretary.!!

Ibn Qadi Shuhbah provides no other historical information that
would contextualize this passage. He provides no dates for when Ibn

¢ Cooperson, 22-23.

9 Encyclopedia of Islam, 2nd ed., s.v. “Kinaya.”

" Abt Ya‘qub Yusuf b. Muhammad al-Sakkaki, Mifiah al-ulam (Beirut: Dar al-
kutub al-‘lmiyah, 2000), 513.

" Khan, vol. 4, 107.
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al-Bariz1 or al-Mu’ayyad were in Aleppo, who al-Mu’ayyad was or
his importance, when or why they went to Cairo, or why the ref-
erence to al-Barizi’s appointment as confidential secretary (katib al-
surr) 1s significant. He is able to write in such terse prose because he
assumes that the reader understands the larger context to which he
1s referring. Ibn Qadi Shuhbah expects that the reader will know,
for instance, that al-Mu’ayyad refers to the Mamluk Sultan al-Mu’ay-
yad Shaykh (d. 824/1421), who, in a protracted civil war that lasted
eight years, attempted to seize control of the Sultanate from Faraj
b. Barqugq.

Between 807/1404 and 815/1412, Shaykh, Sultan Faraj, and the
rebel Amir Nawrtz (d. 817/1414) were locked in a conflict that dev-
astated major cities such as Aleppo and Damascus, and almost ruined
the economies of Egypt and Syria as each side was forced to extort
financial resources from the population to pay for the prolonged
struggle. It also witnessed increasing pressure on members of the
‘ulama’> to take sides and to sponsor various contenders for the
Sultanate. Perhaps most instrumental in this was Amir al-Mu’ayyad
Shaykh who appointed a number of chief judges based not just on
their qualifications but also on their loyalty to his cause. Ibn al-
Barizi, Ibn Qadi Shuhbah’s mentor Najm al-Din Ibn Hijji, and other
scholars (later known as the ‘Mu’ayyadiyah’)'? were appointed to var-
1ous judgeships because of their willingness to side with Shaykh against
Sultan Faraj and Amir Nawrtz. Whenever Shaykh controlled a town,
either as the lawfully appointed governor or as a rebel, he appointed
judges to that city’s administration to serve not just on the judiciary,
but also as controllers of the local army, markets, hospitals, trea-
suries, financial bureaus, and different trusts. He also appointed judges
to serve as his confidential secretaries and to other positions where
he could extend his influence and thus gain the support of the elites
of the city."” Faraj and Nawrtz did the same, which resulted in the
rampant politicization of the judiciary and the wlama’, leading to
their increasing dependence on the various contenders for the incomes
that came from their political involvement. The allusive phrase “he

12 Thid.

% See Ibn Tulun, Qudat dimashq, 129 and 131. Also see Ibn Ayyub, Nuzhat al-
khatir, vol. 2, 105, 107; Ibn Hijjt, Tarikh ibn hyji, vol. 2, 769, 807; and Ibn Hajar
al-‘Asqalant, Inba’ al-ghumr, vol. 6, 65—66, 88-89 for evidence of this.
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was appointed chief judge of Aleppo after al-Mu’ayyad was appointed
governor of it” is meant to call these events to mind.

Over the course of the civil war, Sultan Faraj had been forced to
invade Syria in pursuit of the two rebels on several different occa-
sions and had nearly succeeded in defeating his opponents. As was
custom, whenever the Sultan left Egypt for an invasion of Syria he
brought along with his army an entourage that was designed to give
his rule an air of legitimacy. Most importantly, he took with him
the four chief judges of Egypt and the Caliph who was taken out
of virtual house arrest and forced to ride at the head of the army."

During a confused battle outside the gates of Damascus in Muhar-
ram, 815 (April-May, 1412) that pitted Faraj and the army of Egypt
against the combined forces of Shaykh and Nawrtz, Sultan Faraj
lost control of not only the four chief judges and the Caliph, but
also of his treasury, which by a happy turn of fortune for Shaykh,
fell into his hands. When Faraj realized what had happened he
retreated to the citadel of Damascus where he carried out a pro-
tracted defense as his support began to drain away."”

Shaykh, with the advice of a number of close associates, Ibn al-
Barizl among them, devised a plan that would destroy any remain-
ing support for the Sultan. In a daring move, they offered oaths of
loyalty to Caliph MustasTn Billah (d. 833/1430) and proclaimed him
Sultan. Shaykh then forced the four chief judges of Egypt, and all
other judges loyal to him, Ibn al-Barizi included, to draft a state-
ment saying that opposition to the Caliph was tantamount to apos-
tasy. Within days, all support for Faraj was exhausted and he was
forced to surrender. Shaykh then ordered the four chief judges to
convict Faraj of crimes against religion, resulting in his execution on
16 Safar, 815 (28 May, 1412).°

Over the next six months Shaykh, with the help of Ibn al-Barizi
and other loyalists, plotted to seize the throne from the Caliph, which
they accomplished on 1 Sha‘ban, 815 (6 November, 1412). As soon
as Shaykh took the Sultanate, he appointed Ibn al-Bariz1 his confidential
secretary. Ibn al-BarizT went on to become one of the most influential
confidential secretaries in Mamlak history, serving Shaykh on sev-
eral occasions.!

' Al-Maqrizi, Kitab al-sulik, vol. 4, 87-88.

¥ Ibn Taghri Birdi, al-Nyam al-zakirah, vol. 6, 266—68.
6 Ihid., 268-70. Also see Ibn Hajar al-‘Asqalant Inba’ al-ghumr, vol. 7, 54—60.
7 Ibn Tultn, Qudat dimashq, 129-30.
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The power of such allusions to historical events (in what are, in
most cases, very brief references), is that in the space of just fifteen
words, Ibn Qadi Shuhbah is able to encapsulate over twenty years
of history and to contextualize not just the carcer of Ibn al-Barizi,
but also to call to mind the role of the judiciary in Mamlak poli-
tics. Not only this, but he is also able to revive memories of the
restoration of the Caliphate and Ibn al-BarizT’s role in its eventual
destruction as a participant in the group of loyalists who owed their
positions to al-Mu’ayyad Shaykh. Thus he is able to allude to an
entire shift in judicial authority, to collateral changes in the role of
the ‘wlama’ as guides for the community and as political powers, with-
out ever referring to either phenomenon directly. This ability not
only frees the author from long and detailed explanations, but also
allows him to create layers of meaning in the minds of a knowl-
edgeable audience.

Some allusions, however, go further, carrying with them mean-
ings that go beyond the apparent significance of the reference and
are important for understanding the grammar of medieval Islamic
cultural discourse. Al-Sakkaki and other rhetoricians referred to such
‘evocative’ allusions as a sub-category of kinayah known as lavid (lit-
erally ‘to hint’). 7a%d is a form of allusion that refers to events, as
well as to qualities and abilities of which the reader is assumed to
have a general knowledge but which also ‘hints’ at a deeper reli-
gious or mystical meaning.'® According to ‘Abd al-Ghani al-Nabulst
(d. 1143-44/1731), it is “an indirect indication of the speaker’s inten-
tion, the sense being understood neither from the use of words in
their literal meaning nor through transference, but from the general
tenor of the discourse.”' It is, therefore, an allusion to an event or
thing that carries a meaning that goes beyond the temporal expla-
nation for the phenomenon, the one normally or superficially attrib-
uted to the referent; a meaning that is revealed over the course of
an entire work. By reading—and in fabagat plotting—the repetition
of evocative allusions and their relationship to the overall develop-
ment of the discourse one can ascertain the oblique meanings the
author is attempting to evoke. For instance, in Ibn al-Mulaqqgin’s

'8 Al-Sakkakt, 411.

9 Pierre Cachia, The Arch Rhetorician or the Schemer’s Skimmer: A Handbook of late
Arabic Badi® drawn from ‘Abd al-Ghani an-Nabulst’s Nafahat al-azhar ‘ala nasamat al-ashar
(Wiesbaden: Harrassowitz, 1998), 66-67.
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Tabagat al-awlya® (The Generations of the Saints), one of the most com-
mon evocative allusions is to miracles (pl. karamat, sing. karamah) per-
formed by God through a saint.*” In approximately 70% of the
biographies listed in the text, karamat are attributed to the individ-
uals listed, and are, therefore, a sign of his or her authority. The
term nevertheless evokes a range of meanings that simple definition
does not convey.

According to Frederick Denny, karamah establishes a link between
the saint and the Prophet Muhammad; showing that just as Muham-
mad possessed the ability to perform miracles, which confirmed his
special relationship with God, saints likewise are designated as God’s
chosen spiritual leaders through their demonstration of karamat. Saints
demonstrate that they are spiritual heirs to the Prophet, and own-
ers of his special spiritual knowledge, by having miracles attributed
to them. Raramah also ties saints into a network of popular mean-
ings as a result of the vast literature that developed describing the
‘tales of the prophets.””’ These popular stories relate myriad mira-
cles attributed not only to Muhammad but also to many of the pre-
Islamic prophets. In a sense, references to karamat make the saints
equals, if not in some cases superior, to Biblical and Qur’anic prophets
by attributing to them abilities that figures such as Moses and Muham-
mad did not possess.?

Historical events that carry great meaning for both writer and
reader are also the subject of ta%7d. As demonstrated above, although
general allusion to historical events are common in (abagat works,
evocative allusions are different in that they are intended to bring
to mind symbolic meanings that have greater religious value. Where
a general allusion to a historical event is designed to allow the writer
to truncate a passage and still communicate a range of historical
trends and events and at the same time indicate something about
their importance for understanding the context of an individual,

2 See “Umar b. ‘Ali Ibn al-Mulaqqin, Zabagat al-awliya (Cairo: Maktabat al-
khanji, 1973).

2l For an excellent example of this see Ara’is al-majalis fi Qisas al-anbiy@ or “Lives
of the Prophets” as Recommended by Aba Ishaq Ahmad Ibn Muhammad Ibn Ibralkim al-
Tha'labt, trans. William M. Brinner (Boston: Brill, 2002), especially the story of al-
Khidr (pp. 361-82).

# Frederick Denny, “‘God’s Friends: The Sanctity of Persons in Islam,” in
Sainthood: Its Manifestations i World Religions, ed. Richard Kieckhefer (Berkeley: The
University of California Press, 1988), 84.
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evocative allusions are designed to go past the apparent historical
context and to convey deeper, and more fundamentally more impor-
tant metaphysical meanings.

In late medieval fabagat texts one of the most evocative allusions
is to the plague. The plague first broke out in the Middle East in
748-49/1348-49, and continued until the early sixteenth century,
re-occurring on fairly regular cycles; and, as seen in the introduc-
tion to this book, greatly affecting the lives of peoples in the region.
There is, however, little direct discussion of the plague in most fabagat
works. For instance, Ibn QQadi Shuhbah does not enter into a detailed
direct discussion of the plague or its impact. Rather, he alludes to
the plague indirectly through evocative references such as when he
states that Ibn al-Baba’t died as a martyr (shahid) in the year 749/
1349.% Other times he refers directly to death by plague, as with
the biography of Shams al-Din Abtu al-Thana’ al-Isfahani, who is
described as “dying as a martyr from the plague in the year 749.”%
The use of the term ‘shahid’ in reference to death by plague may
seem odd to those familiar with discussions of the pandemic in
medieval Europe.” In the medieval Islamic Middle East, plague was
seen as a blessing for the Muslims and a curse for unbelievers. It
was, according to Ibn Hajar al-‘Asqalani, part of God’s plan that
should not be avoided. Therefore, following justifications found in
both the Qur’an and fhadith, jurists argued that Muslims were for-
bidden to flee an area afflicted by plague.*® To do so would be an
act of impiety and a sign that the individual did not trust in the
will of God. In one sense, death from plague was therefore con-
strued to indicate the ultimate submission to God’s will and a sign
of great piety, especially among the pious juridical community.
Martyrdom from plague was also an additional sign of the individ-
ual’s authority to discover and transmit legal rulings—piety and
authority being intimately related.

» Khan, vol. 3, 70-71.

2 Ihid., 3, 72.

» There are a number of excellent analyses of the plagues in Europe. See Robert
S. Gottried, The Black Death: Natural and Human Disaster in Medieval Europe (New York:
Free Press, 1983); Philip Ziegler, The Black Death (Godalming: Bramley, 1998); and
William Naphy and Andrew Spicer, The Black Death: and the History of Plagues 15451730
(Charleston, S.C.: Tempus, 2000).

% Ibn Hajar al-‘Asqalant, Badhl al-ma‘un fi fadl al-taan (Riyad: Dar al-‘asimah,
1991), 229-35.



100 CHAPTER THREE

Furthermore, Ibn Hajar quotes a hadith that states that “plague is
a martyrdom for all who obey the will of God” (i.e., the Muslims).?’
This is based on the idea that death by plague is similar to death
on a battle field. The similarity arises from the lexical relationship
between the idea of being pierced (tan) by a spear or cut by a sword
while fighting ‘in the path of God,” thus making one a martyr, and
death by plague ({a‘an).®® Plague is therefore seen as a piercing that
one endures while holding fast to God’s command not to flee. During
the various plague outbreaks that medieval Muslims in the Middle
East and Central Asia endured (during the fourteenth through early
sixteenth centuries), the pandemic took a heavy toll on the popula-
tion. This had a tremendous impact on the worldviews of medieval
Muslims. Evocative allusions to the plagues, thus assumes a network
of symbolic meanings that carried important cultural and religious
connotations beyond the word itself.

In tabagat texts, references to secret or special knowledge frequently
take the form of allusions to unusual or supernatural phenomena
that go beyond empirical observation but are, nevertheless, believed
to exist in reality. Allusions of this type are not commonly found in
the standard rhetorical collections. They are, however, common in
Suff literature and are referred to as rumiiz (sing. ramz, a symbol or
a secret sign, literally ‘winking or to signal with your eyes and eye-
brows’).* In Sufi thought, ramz is taken to be a kind of coded speech
that conveys hidden messages apparent only to initiates.” Ramz is
used by Ibn Qadi Shuhbah and other tabagat writers as a form of
allegorical language that uses obscure symbols and references to
allude to hidden, usually religious and mystical qualities in order to
establish the authority of specific individuals or traditions of thought
by appealing to supernatural sources.

In real terms the differences between #%d and ramz may appear
to be few. In the al-Sakkakt rhetorical tradition, where both terms
are to be found as a sub-category of kinayah, ramz is an allusion to
something that is more obscure than in %d.*" In Ibn Qadi Shuhbah’s
text, they are distinguished by the fact that while both may refer to

27 Thid., 179.

% TIhid., 180.

2 Encyclopedia of Islam, 2nd ed., s.v. “Ramz.”
30 Thid.

31 Ibid.; also see al-Sakkaki, 411.
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phenomena with supernatural symbolic meaning, and do so in such
a way as to support or establish authority, rumiiz specifically refer to
allusions to dreams, prophecy, and other methods of paranormal
communication. Secondly, although #a%id may refer to supernatural
phenomena, it also alludes to actual historical events as well as char-
acteristics and ideas that carry meanings that become clear through
their repeated use over the course of a text. Ramz alludes only to
supernatural events and does so specifically to establish authority. If
there is a deeper meaning, and indeed there may be, it is not as
casy to discern because ramz allusions occur far less frequently and
are thus difficult to analyze using progressive or repetitive analysis
(see chapter four).

A citation from Ibn Qadi Shuhbah’s Tabagat demonstrates how
kinayah, ta‘rid, and ramz are used. He presents al-Buwayti, a disciple
of al-Shafi‘T, as follows:

Yasuf b. Yahya al-Qurashi Abu Ya‘qub al-Buwaytt al-MisrT, the jurist.
(He was) one of the great legal scholars from among the students of
al-ShafiT and (among) the leaders of Islam. Al-Rabi¢ said, “He held
a high status with al-ShafiT. Men sometimes used to ask [al-ShafiT]
about questions and he would say ‘Ask Abu Ya‘qub,” and when he
had answered, he [al-ShafiT] would then say, ‘It is as he said.” Sometimes
the chief of police would come to al-Shafi7, [and] al-Shafi‘f, turning
and pointing to Abt Ya‘qub, would say, “This is my spokesman.’” He
succeeded al-Shafi‘T in his circle after him. Al-Shafi‘T said, “No one is
more deserving of my mahs than Abu Ya‘qub. And no one among
my students is more knowledgeable than he.” Al-Nawawi said in the
introduction to a commentary on al-Muhadhdhab, “Abtu Ya‘qub was
greater than al-Muzani and al-Rabi‘ al-Muradi.” Al-Hakim said, “I
heard Abu al-‘Abbas al-Asamm say, ‘I saw my father in a dream, and
he said to me, ‘Consult the book of al-Buwayti, for of the books of
the Shafits, there is no book with fewer errors than his.” He used to
fast and recite the Qur’an. He hardly passed a day and night with-
out completing the entire Qur’an; this, in spite of doing good deeds
for the people. Ibn AbT al-Jarad said, “Al-Buwaytl was my neighbor.
I was unable to get up at any hour of the night without hearing him
reciting and praying.” He died in Baghdad in prison and in chains
during the Inquisition in the month of Rajab, in the year 231. Ibn
Yanus said (he died) in the year 232.%*

In the above biography, we see aspects of each of the rhetorical

devices outlined above. The Ibn Qadi Shuhbah assumes that the

3 Khan, vol. 1, 70-72.
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reader is familiar with allusions to such historical references as the
mihnah (Inquisition, 218/833-237/850), which also evocatively draws
parallels between al-BuwaytT’s story and that of Ahmad Ibn Hanbal
(d. 241/855). Ibn Qadi Shuhbah also exhibits the use of ramz by
including the story of Abu al-‘Abbas al-Asamm’s dream, where his
dead father tells him to read al-BuwaytT’s books. Understanding that
forms of allusion are used in fabagat texts, however, does not go far
enough in helping us read and understand the importance of the
above citation and the meanings Ibn Qadi Shuhbah is secking to
communicate. To understand why the allusions are meaningful and
what they indicate about Ibn Qadt Shuhbah’s larger thesis, it is nec-
essary to read them in the context of the text as a whole.

Causation n legal tabagat

Ibn Qadi Shuhbah’s text, like other fabagat detailing the develop-
ment of juridical authority, is presented as a companion to legal
texts.” For instance, al-‘Abbadi states in his Ritab tabagat al-fugaha
al-shafityah that he includes jurists who are famous for their knowl-
edge, who are known in their countries, and who are the authors
of legal rulings (ashab al-fatawt).** Abu Ishaq al-Shirazi, in his 7abagat
al-fugah@’, argues that he writes his text in order to describe only
those jurists who can be considered authoritative in the formation
of legal consensus and who are to be regarded as authoritative in
disputed questions or points of law (kfulaf).” Similarly, al-Isnawt
(d. 772/1370) argues in the introduction to his 7abagat that he wrote
his text to list those jurists found in the two foundational figh texts,
the Aziz fi sharh al-wajiz and the Rawdat al-talibin.*® ITbn Qadi Shuhbah
likewise argues that one of the reasons he wrote his text was so that
legal scholars could casily make reference to the jurists listed in the
‘Aziz and the Rawdah.”” These examples demonstrate one of the most
important characteristics of legal {abagat, namely that they are designed
and created for the express purpose of being used by jurists in the
pursuit of discovering new rules of law or in ascertaining the verac-

# Norman Calder, “Law,” in History of Islamic Philosophy, ed. Seyyed Hossein Nasr
and Oliver Leaman, vol. 1 (New York: Routledge, 2001), 982.

3 Al-‘Abbadi, Kitab tabagat al-fugah@’ al-shafityah, 1.

% Abu Ishaq al-Shirazi, Zabaqat al-fugaha’, 31.

% Al-Isnawi, vol. 1, 17.

% Khan, vol. 1, 53-54.
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ity of earlier rules through an appraisal of the characters and abil-
ities of their authors. They are unlike other kinds of biographical
histories in that they have the juridical community as their specific
audience and are not intended to be read by others outside that
group. Because many legal tabagat were written by jurists for jurists,
the knowledge contained and communicated through fabagat is deter-
mined by the legal culture in which the community of jurists par-
ticipated. Legal tabagat works were written by jurists who had interests
in a variety of areas. As George Makdisi has pointed out, if one
wanted to engage in an intellectual discipline, the law was, outside
medicine, one of the few fields open. The importance of legal train-
ing for intellectual pursuits indicates that the influence of legal cul-
tural grammars may be important for understanding non-legal {abagat
as well. The current project, however, is more narrowly focused on
legal texts; further research is necessary to ascertain the overall impor-
tance of legal cultural grammars on the genre as a whole.”

Legal tabaqat as an expression of a jurisprudential historiography

Legal training had an effect on the composition of legal and para-
legal tabagat works. ‘Paralegal tabagat’ refers to tabagat texts devoted
to genres of knowledge that were ancillary to the legal profession
such as lexicography, grammar, Qur’an commentary, and fadith. If
legal tabagat are legal biographical histories written by jurists, they
are best understood as juridically shaped. In other words, the meth-
ods and assumptions that inform the composition of figh (legal rules)
texts also shape legal fabagat.

Figh texts were not intended to be read by the unqualified gen-
eral public. The advice advanced in these texts is composed in such
a way that i1s understandable only to those who have actual experi-
ence in the practice of certain activities that the texts seek to clar-
ify. This point was made clear to me in 1996 when I participated
in the slaughter of a bull for the purpose of obtaining fhalal (ritually
slaughtered and thus acceptable) meat. The men who carried out
the slaughter were four Muslim graduate students who had never
slaughtered an animal before and did so in this instance solely because

% For an interesting discussion of the influence of legal training on medieval
Muslim intellectual life, see George Makdisi, The Rise of Humanism in Classical Islam
and the Christian West: with Special Reference to Scholasticism (Edinburgh: University Press,
1990), 48-66.



104 CHAPTER THREE

of the high price of falal meat in the area. In preparation, they read
only fhadith and a few legal treatises as guides for the slaughter. The
result was that they knew almost nothing of the practical aspects of
slaughter such as how to catch the animal, transport it to the slaugh-
ter floor, how to tie it down, and the modality of actually cutting
the throat beyond the very limited descriptions found in fadith and
legal treatises, not to mention how the animal was to be butchered
after death. Figh and tabagat texts mention only those things that are
under dispute or are necessary to know to fulfill the minimum require-
ments of a particular act. Thus, they mention only what is deemed
to be important so that an act or ruling will be in conformance with
the will of God.

Methodologically, figh texts are based on the location of causation,
or lah. The llah is the motivating factor that gives rise to a cer-
tain set of conditions. Finding the %/ah is the first step in legal rea-
soning that makes the use of ¢ias (analogy) possible.” For instance,
the first chapter of almost every figh text is a discussion of taharah
(ritual purity). Ritual purity is the gateway to almost every aspect of
religious observance in Islam, and the lack of purity prevents Muslims
from participating in most religious activities such as prayer, pil-
grimage, or even touching, and in some cases reading, the Qur’an.

In the Minhaj al-talibin, one of the most widely read and frequently
memorized texts of ShafiT law, al-NawawT argues, based on a cita-
tion from the Qur’an, that water is essential for the kinds of ritual
cleansing necessary to become ritually pure. Because water is so
important, the purity of water becomes the central, first question
that must be clarified before describing the other steps in becoming
ritually pure. Only water that has not been altered by any other
substance can be considered ‘water’ in the proper sense of the word.
Anything that alters the substance of water, such as saffron, renders
the water impure and not proper for use in purification. A body
that does not change the substance of the water, such as sand, does
not render the water impure. The difference between saffron and
sand is that saffron cannot be removed from the water whereas sand,
or other hard non-dissolving substances, can be filtered out, return-

% Hallaq, A History of Islamic Legal Theories, 84-95; Weiss, The Search For God’s
Law, 555-56. I translate the term as ‘motivating factor’ instead of ‘ratio legis’ (Hallaq)
or ‘occasioning factor’ (Weiss) because neither term conveys the sense of causality
that is fundamental to Islamic law.
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ing the water to its original condition.* Thus, the motivating factor
in deciding whether a foreign substance renders water impure is
whether it can be removed.

This leads to a secondary argument as to whether dead insects
that fall into water render it impure. It is generally held that corpses
of any kind are impure. Contact with dead animals causes the high-
est level of ritual impurity, requiring a full bath (ghus/) to return the
individual to a pure state.! Al-Nawawl states, however, that some
jurists held that a bloodless dead insect in water does not render it
(the water) impure.*” Thus the %lah, or motivating factor, in deter-
mining whether a dead animal can cause impurity is not the fact of
death itself, but the possible exposure to bodily fluids, which, when
mixed with the water, cannot be removed. Since a bloodless insect
cannot render water impure by the loss of fluids, once it is removed
(as 1s required of other hard non-dissolving substances), the water is
rendered pure.” Thus we see that causation leads to a series of impli-
cations that follow logically from the initial motivating factor.

Causation is also the most basic assumption in the legal histori-
cal approach used by many jurists in legal tabagat texts. Jurist/his-
torians do not just assume that ‘A’ leads to ‘B,” but that ‘A’ causes
‘B> in such a way that without ‘A’ there would be no ‘B.” Causative
assumptions control not only the writing of individual biographies
but the whole of the tabagat work.

Returning to the biographical notice of al-Buwayti, Ibn Qadi
Shuhbah states that:

He used to fast and recite the Qur’an. He hardly passed a day and
night without completing the entire Qur’an; this, in spite of doing
good deeds for the people. Ibn Abf al-Jartud said, “Al-Buwayti was my
neighbor. T was unable to get up at any hour of the night without
hearing him reciting and praying.”**

While this may seem like a testimony to al-Buwaytl’s piety and thus
his character—and on one level it is—Ibn Qadt Shuhbah places it

0 Al-Nawawi, Minhaj al-talibin (Beirut: Dar al-kutub al-ilmiyah, 1996), 5.

1 Ibid., 7-8.

2 Ibid., 5-6.

5 Al-Nawawi holds that the entire discussion is actually fruitless, apparently due
to the fact that the amount of impurity caused by the inclusion of an insect’s bod-
ily fluids falls below the level of pollution required to render a body of water impure
(al-Nawawi, Minhaj al-talibin, 5—6).

* Khan, vol. 1, 71.
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next to the following sentence: “he died in Baghdad in prison and
in chains during the inquisition in the month of Rajab, in the year
231.”% Ibn Qadi Shuhbah assumes that the reader would know that
the mihnah involved the persecution of those who refused to confess
that the Qur’an was created (clearly an evocative allusion). Additionally,
he secks to establish a causative association between piety, especially
al-Buwayt’s devotion to the Qur’an, and its direct result, imprison-
ment and death. Ibn Qadi Shuhbah juxtaposes piety and martyr-
dom with the dangers of extremist rationalism. Ibn Qadi Shuhbah
assumes rationalism (the context of the causation) to exist. It is a
fact as impurity is a fact. In the face of the fact of rationalism, there
are multiple possible historical outcomes depending on which causative
relationship occurs. The account assumes that if al-BuwaytT had not
been devoted to the Qur’an and to prayer he would not have refused
to betray the traditionalist view of the eternality of the Qur’an.
Similarly, it assumes that al-Buwaytl’s extreme piety led directly to
the outcome of imprisonment and death—martyrdom—a positive
outcome in the Islamic scheme.

The hypertextual nature of tabaqat ftexts

On the level of the text, causative association and allusion are
extremely important for understanding the overall ethos that authors
attempt to convey. Zabagat are not meant to be used only as bio-
graphical dictionaries; they are not designed simply to be used as
reference tools to which jurists can turn to find information on indi-
vidual figures of the past. They are Aypertextual by nature, and thus
tell a constructed story of the author’s view of history. The term
‘hypertextual’ is used specifically to bring to mind the way that pages
link and cross-reference on a website. Tabagat texts refer to people,
events, and concepts, assuming that readers will link them together
to form a mental picture of the whole text, as well as the relation-
ships between individual biographies and events. Since f{abagat texts
were frequently memorized, it is likely that scholars could call to
mind many different networks of meaning depending on the item
under review. To understand what the author is attempting to con-
vey, the reader must understand the relationships the author draws

5 Thid., 71-72.
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between individual biographies and the information contained in
them, and their importance. Thus hypertextual referencing is macro-
textual and micro-textual. Ibn Qadi Shuhbah demonstrates the use
of hypertextual referencing in his biographical citation for al-Buwayti.
He says that,

He (al-Buwayti) had a high status with al-ShafiT. The men sometimes
used to ask [al-ShafiT] about questions and he would say “Ask Aba
Ya‘qub,” and when he answered, he [al-ShafiT] would then say, “It
is as he said.” Sometimes the chief of police came to al-Shafi7, [and]
al-ShafiT, while turning and pointing to Abtu Ya‘qub, would say, “This
is my spokesman (lisan).”*®

Ibn Qadi Shuhbah goes on to say that

He (al-Buwayti) succeeded al-Shafi‘t in his circle after him. Al-ShafiT
said, “No one is more deserving of my mglis than Abu Ya‘qub. And
no one among my students is more knowledgeable than he.”*

Finally, Ibn Qadi Shuhbah quotes al-NawawT as stating, “Abt Ya‘qub
was greater than al-Muzani and al-Rabi® al-Muradi.”*

To understand the significance of these statements we must also
read Ibn Qadi Shuhbah’s biographical entries for al-Muzant and al-
Rabi® al-Muradi. Ibn Qadi Shuhbah gives the following biographi-

cal notice regarding al-Muzani:

[He was a] leading jurist, an author of works arranged by chapter.
He studied (akhadha) with al-ShafiT and he used to say, “I am a cre-
ation from the qualities of al-Shafi‘t (ana khalg min akhlag al-Shafi‘r).”
Shaykh Abu Ishaq mentions him as the first student of al-Shafit. He
said, “he was an ascetic, a legal scholar, a jurist of independent rea-
son (mujtalud), an intense debater and argumentative, and he dove into
the sea of precise meanings. He wrote many books.” Al-ShafiT said,
“Al-Muzani is the champion of my school of thought.” He was born
in the year 175 and died during Ramadan, some say during I Rabi,
in the year 264. His prayers were answered. Al-RafiT, in the chapter
on ritual ablutions, said, “According to al-Muzani the combing of the
beard is obligatory.” Ibn Kajj transmitted this from one of the stu-
dents (of al-ShafiT), “(Then) al-MuzanT’s unique positions should not
be considered as being representative of (al-ShafiT’s) range of accept-
able rules, when he did not derive it according to the jurisprudential
method of al-Shafit.” But al-RafiT transmitted, in the chapter on

% Khan, vol. 1, 71.
7 Thid.
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divorce on the insistence of the wife, from the Imam [al-Shafi‘T] that
he said, “‘I consider every choice from al-Muzani to be derivative
(takhrjan) [of my opinion/legal method],” for he does not contradict the
jurisprudential method of al-Shafit. Unlike Abt Yasuf and Muhammad,
for they contradict the jurisprudential method [of Abu Hanifah] a
great deal.” Al-IsnawT said, “I saw in al-Nihapah, as if he, in the vio-
lation of rules for ritual ablutions, gave the opposite of what al-RafiT
cited from him concerning divorce on the insistence of the wife. He
said that he derived a subsidiary legal ruling, and his derivation (takhr7)
was more deserving than the derivation (k7)) of others besides him.”
Otherwise, he would be the master of an independent school of
thought.*

Much of this biographical citation is consumed with justifying al-
MuzanT’s inclusion in the ShafiT school. As Norman Calder has
pointed out in his Studies i Early Islamic Jurisprudence, whether al-
Muzani held opinions independent from those of al-Shafi‘t, espe-
cially regarding legal method, has been a hotly debated issue throughout
Shafi'T legal history.”® Clearly, Ibn Qadi Shuhbah presents quota-
tions that argue for his inclusion. He compares al-Muzant’s thought
with that of Abt Yasuf (d. 182/798) and Muhammad b. al-FHasan
al-Shaybani (d. 189/805), both students of Abt Hanttah (d. 150/767),
the eponymous founder of the Hanaft school of law. He argues that,
although there is controversy, al-Muzani is attested to have derived
his method from al-ShafiT’s and therefore must be considered a
member of the school.

Ibn Qadi Shuhbah does not want to claim that al-Muzani was
as close to al-ShafiT as was al-Buwayti. Although al-MuzanT is the
‘champion’ of al-ShafiT’s school of thought, he is not represented as
enjoying the intimacy that al-Buwaytl did. Al-Buwayti is described
as being the heir to al-Shafi?, as his most knowledgeable student;
while al-MuzanT is described as being ‘a creation from the qualities’
(khalg muin akhlag) of al-Shafif.

In fact, the rhetorical use of the phrase khaly min akhlag is remi-
niscent of a rhetorical device used in poetry known as jinas al-kaft
(imperfect paronomasia). There are a number of categories of tanis
described in manuals of rhetoric. Essentially, tgnis occurs when a
writer seeks to create an allusion to one concept by using another

# Khan, vol. 1, 58-59.
* Norman Calder, Studies in Early Islamic Jurisprudence (Oxford: Clarendon Press,
1993), 86-104.
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word that is phonetically similar.’ Finas al-kafi happens when the
term or concept alluded to occurs in the same sentence and is either
phonetically the same or approximate to it.”* Ibn Qadi Shuhbah cre-
ates a jinas al-kaft between the terms akhlag (qualities) and khalg (cre-
ation). Ibn Qadi Shuhbah is saying that al-Muzani is the creation
of al-ShafiT; a product of his intellect, a manifestation of his opin-
ion. The use of tgnis, however, does not appear to end there.

The central controversy of the mifinah was the issue of the created
versus eternal Qur’an. The ‘Abbasid state 1ssued a decree in 218/833
that required all state-paid officials to publicly articulate belief in the
created nature of the Qur’an (khalg al-Qur’an). The issue had fun-
damental theological and political implications. If one assumed the
Qur’an was created then the rules found in the text were thought
to have limited applicability beyond the time the revelation occurred.
If one assumed the text was eternal-and this is the view that became
the norm following the end of the Inquisition in 235/850—then the
rules, both explicit and implied, had permanent validity for all peo-
ple at all times. The state sponsored the created position because it
placed the power of law squarely in its hands since revelation had
little legal value.”

Ibn Qadi Shuhbah is seeking to create a comparison between al-
Muzani as the creation of al-ShafiT and al-Buwayt as his spokesman
(lisan) by using the phonetic similarity of akhlag to khalg to create an
allusion to the controversy of the created Qur’an as a context. In
this case the paronomasia is referred to as jinas al-tamm (perfect
paronomasia), or an allusion made between two terms that have the
same phonetic sound.” Lisan means ‘spokesman’ but it also means
‘speech’ or ‘language.” The Qur’an refers to itself as ‘clear Arabic
language’ (lLsanun ‘arabiyun mubin).”> Not only is al-Buwayti held up
as a martyr in the struggle over defending the eternality of the
Qur’an but he is rhetorically associated with the eternal text itself.
The allusion here is clear: just as the Qur’an is a manifestation of
the essence of God so to is al-Buwaytl a manifestation of al-Shafi‘f.
By referring to al-Muzani as akhlag, Ibn Qadi Shuhbah is attempting

o

! Cachia, 19.
2 Thid., 21.
5 The Encyclopedia of Islam, 2nd ed., s.v. “Mihnah.”
* Cachia, 21.
» 16:103.
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to carefully define him as close to al-ShafiT, but not so close as al-
Buwaytt; as knowledgeable in the legal method, but not so knowl-
edgeable as al-Buwayti. Ultimately, Ibn Qadi Shuhbah is attempting
to create a picture of al-Muzani as dependent and derivative of the
eponym; and to base his legal method on that of al-ShafiT (to be
his creation), but finally, like all created things, to have a separate
essence from the creator.

But why go to such rhetorical lengths to create a picture of al-
Muzant’s place in the madhhab, and to comparing him with al-
Buwayti? To answer that question it is first necessary to look at Ibn
Qadt Shuhbah’s notice for al-Rabi‘ al-Muradr:

A student of al-ShafiT and his servant (khadim); [He was] a transmit-
ter of his later [literally ‘new’] books. Shaykh Abu Ishaq said, “It was
he who transmitted the books of al-ShafiT.” Al-ShafiT said, “Al-Rabt*
1s my transmitter.” Al-Dhahabt said, “Al-Rabi‘ was more knowledge-
able than al-Muzani in hadith, and al-Muzani was much more knowl-
edgeable in law than he. It was as if the former knew only fadith, and
the latter knew only law.” He was born in 173 or 4 and he died in
Shawwal in the year 270. Al-Shafi‘T said of him, “He is the best mem-
orizer of my students.” People traveled to him from all corners of the
earth to get al-ShafiT’s knowledge and to transmit his books. Al-Quda‘t
said, “Al-Rabi‘ was the last who transmitted from al-Shafi‘t in Egypt.””®

The most salient aspect of this synopsis is al-Rabis importance as
al-ShafiT’s chief transmitter. Al-Rabi®s specialization in fadith, and
not in law, is meant to convey that he transmitted al-Shafi‘T’s opin-
ion without interpretation or manipulation. As Calder has pointed
out, al-Rabi is, according to tradition, thought to have been the
primary transmitter of al-Shafi‘T’s most important figh text Ritab
al-umm.””

Secondly, as he did with the hypertextual references between the
biographies of al-Muzani and al-Buwayti, Ibn Qadi Shuhbah uses
lanis as a rhetorical ploy to create an impression of al-Rabi‘ as the
faithful and truthful possessor and transmitter of al-Shafi‘T’s authen-
tic opinion. Here Ibn Qadi Shuhbah employs a rhetorical strategy
similar to jinds al-mudar (variant paronomasia) used in poetry. In

% Khan, vol. 1, 65-66.
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Jindas al-mudari’, one of the consonants in the trilateral root is changed
but remains in the same phonetic category.”® The purpose is to cre-
ate an allusion, between two words in the same passage, using terms
that sound similar. In this situation, unlike in normal jinas al-mudar:,
the use of khadim (servant) is meant to allude to the absent term
qadim (eternal). In the context of the allusion to the mifinah found in
the biography of al-Buwaytl and the use of lgjnis to recall notions
of createdness for al-Muzani, Ibn Qadi Shuhbah uses a type of
variant paronomasia to create a comparison between al-Muzani and
al-Rabrt*.

Here, al-Rabi‘ is equated with the eternal or orthodox view of
the Qur’an and al-Muzani with the created Book. By referring to
al-Rabi® as khadim Ibn Qadi Shuhbah is seeking to evoke notions of
orthodoxy, permanence, and accuracy. Just as the Qur’an is under-
stood to be the eternal unerring word of God, so too are the texts
from al-ShafiT that al-Rabi‘ transmitted. Al-Muzani is the creation
of al-Shafi‘T, al-Rabi‘ his unchanging word.

Analysis and recognition of the causative associations and evoca-
tive allusions stemming from the hypertextual nature of the 7abagat
allows us to identify two central themes: 1) Ibn Qadi Shuhbah is
making an argument for the importance of political and historical
events on the development of law, and, 2) he is prefiguring what
will become his most important theme: khtilaf (disagreement over
legal rulings).

Ibn Qadt Shuhbah makes an intricate argument about the impor-
tance of historical events as determinants in the history of Islamic
law. It is recalled that he reports that al-Buwaytl was ‘greater’ than
either al-Muzant or al-Rabi‘ and that he was al-ShafiT’s designated
heir after the latter’s death in 204/820. He also states that al-Buwaytt
died in prison as a result of the Inquisition. One naturally assumes
that al-Buwayti, given his high standing in Shafit history, would also
be listed by Ibn Qadi Shuhbah as an important transmitter of al-
ShafiT’s thought. To the contrary, Ibn Qadi Shuhbah does not list
him as being a teacher or transmitter of information to any other
scholar. This is surprising given that al-Buwayti is mentioned by al-
Nawawl as being preferable to both al-Rabi® and al-Muzani as a
transmitter of al-ShafiT’s opinion, and al-Subki, in his 7abagat, lists

% Cachia, 28.
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a number of rulings he transmitted from his master.”® Why does Ibn
Qadt Shuhbah choose not to mention al-Buwaytl as a transmitter
or as having any students?

The hypertextual nature of the work is extremely important in
understanding the argument that Ibn Qadi Shuhbah attempts to
make regarding legal history. An examination of the biographies of
the next several generations produces no mention of al-Buwayti as
having a single student. His books are mentioned only once, in the
biography of Ibn al-‘IfrTs (d. early fifth/eleventh century), and then
not by title.”” Al-Muzani and al-Rabi*, on the contrary, have twenty-
five students (15 for al-Muzani and 10 for al-Rabi‘), founded the
two major early sub-schools within the madhhab, and (in the case of
al-Muzani) authored major works that became part of the core
curriculum of the school. Then why elevate al-Buwayti above the
others?

By clevating al-Buwaytl above al-Muzani and al-Rabi*, Ibn Qadit
Shuhbah is establishing one of the major motifs of his text: the
importance of premature death (either sudden natural death or death
due to political, economic, or environmental causes), for the devel-
opment of Islamic law. In almost every instance where a jurist in
mentioned as dying from imprisonment, war, plague, murder, or
suddenly, Ibn Qadi Shuhbah indicates that lines in the transmission
of knowledge, which are central to his argument, are cut short. In
his text, the occurrence of unusual death marks the formation of
new trends in Islamic law; turning points in the movement from one
stage of ShafiT legal history to the next. Unusual death is the sign
of God’s hand in history.

The second ramification of the comparison between al-Muzani
and al-Rabi‘ is the formation of sub-schools in the madhhab founded
on divergent opinions (khAtilaf) concerning rules reflective of God’s
will. By contrasting al-Muzani, the specialist in law who, though fol-
lowing al-ShafiT’s method, nonetheless derives divergent rules, with
al-Rab1‘, the faithful transmitter of al-ShafiT’s opinion, Ibn Qadt
Shuhbah sets out the earliest instance of authorized divergent opin-
ions. Ibn Qadi Shuhbah’s use of al-ShafiT’s statement about the
authority of al-MuzanT to derive divergent rules is extremely impor-

" Al-Nawawi, al-Magma‘, vol. 1, 111; al-Subki, al-Tabagat al-shafityah al-kubra,
vol. 2, 162-170.
%0 Khan, vol. 1, 139.
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tant in this respect. From these divergent opinions concerning rules,
though not methods (at least until later), Ibn Qadi Shuhbah indi-
cates that sub-schools form that reflect differing legal and intellectual
views. Over time these sub-schools split into new intellectual schools
dedicated to legal, religious, and theological theory and speculation.

Ibn Qadt Shuhbah also establishes the authority for textual diver-
gences by contrasting these two early authorities. They establish the
earliest textual traditions that embody the type of disagreement seen
to extend over the entire history of the school. For instance, the last
jurist mentioned by Ibn Qadi Shuhbah as commenting on al-Muzanf’s
Mukhtasar is Ibn al-‘Adlan, who died in 748/1347, a mere century
before Ibn Qadi Shuhbah completed his 7Zabagat.”

Beyond al-Muzani and al-Rabi‘, Ibn Qadi Shuhbah mentions
jurists involved in some form of ékhulaf in 60% of 784 biographies
(this includes not only jurists mentioned as deriving divergent opin-
ions, but those who are also mentioned in authoritative texts that
catalogue their divergent opinions). Divergent legal opinion is one
of the core foci of Ibn Qadi Shuhbah’s text, which attempts to cat-
alogue those who are authorized to hold diverging opinions.

Conclusion

The preceding analysis has attempted to highlight some of the insights
that a close inner-textual reading of fabagat texts may yield. It has
demonstrated through an examination of allusion, causative associa-
tions, and hypertextuality, that the medieval Muslim authors of tabagat
texts made rhetorical arguments about the nature and historical devel-
opment of authority structures in various genres of knowledge.

The use of rhetorical methods should indicate to historians of
Islamic intellectual thought that tabagat texts must be used with cau-
tion. Typically, these texts are used as nothing more that sources of
data on the lives on individual jurists, traditionists, doctors, and other
scholars of interest. It is clear, however, that the way authors chose
to structure individual biographies, and whole texts, can tell us much
about how they saw the nature of authority and history and, in the
end, may not contain completely accurate information on the actual

o Khan, vol. 3, 54.
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historical development of Islamic thought and law. 7abagat texts must,
therefore, be understood primarily as snapshots of historical and intel-
lectual thought as they existed at the time the texts were written.
While tabagat texts can still be used as sources of information on
individual lives and careers, historians must first attempt to under-
stand and account for the rhetorical purposes of the texts to ensure
that they develop accurate pictures of Islamic history.



CHAPTER FOUR

MACRO-TEXTUAL RHETORICAL STRATEGIES:
TRENDS IN LEARNING AS INDICATORS
OF INTELLECTUAL DEVELOPMENT

Although medieval Muslim biographers were interested in the lives
of individuals, they believed that historical development resulted from
God’s involvement with humans on both an individual and com-
munity level. People do not live in isolation from one another, but
live in societies that bind them together through networks of loyalty,
dependence, and ultimately law. Describing history therefore involved
understanding not just how individuals lived but how they interacted.
Ultimately, medieval Muslim historians attempted to describe his-
torical trends as manifestations of multiple human activities.

One of the functions of fabagat works is to describe the develop-
ment of trends in intellectual history. To do this, authors utilized a
number of macro-textual rhetorical strategies that indicate how writ-
ers understood the progress of movements over time. There are at
least three macro-textual rhetorical strategies that are common in
tabagat texts that each rely on observing how themes, ideas and terms
repeat over the course of the text: 1) ranking and classification, 2)
terminological repetition, and 3) progression (patterns of repetition).
Each macro-textual strategy works in concert with micro-textual
strategies to create views of historical and intellectual development
and is therefore difficult to describe in isolation.

It is necessary, however, before looking in detail at macro-textual
rhetorical strategies, to briefly return to the discussion of termino-
logical variation described in chapter two. As mentioned above,
authors had enormous control over how they manipulated source
material, but because most authors felt bound to the information
presented in the sources, they usually did not attempt to change
specific terms. There are, however, instances where terminological
variation does creep into the historical record because of changes in
lexical usage, personal preference, or through errors. As the survey
of 100 biographies drawn from the first twenty-six generations of
Ibn Qadi Shuhbah’s text demonstrates, terminological variation was
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actually fairly common, occurring in 37% of cases where a specific
educational relationship was described within the core biographical
traditions. It is not possible to know why, in each instance, an author
introduced a different term without a close examination of the text
in which the variation occurs.

Because Ibn Qadi Shuhbah exercises the ability to remove from
his biographies a large amount of information that he has access to
in the source material, he is able to control the kinds of terms he
uses to a much greater degree than one might otherwise assume.
He, for instance, refers only to 33% of all educational relationships
mentioned in the source material. He thus selectively removes a vast
number of terms and associations from his text and is therefore able
to shape the development of certain structures of authority by not
creating linkages between students and teachers or by not using
specific terms to describe those linkages. Furthermore, as mentioned
above, in the 33% of educational associations he does mention, there
is a much higher percentage of variation available to him (variation
in terms occurs in 37% of core biographies and 58% of core and
parallel biographical traditions for each scholar).

Because the vast majority of these variations are between only two
terms (46%), Ibn Qadi Shuhbah is still restricted a great deal in
how he describes a particular educational relationship. The trends
discussed over the course of this book need, therefore, to be nuanced
to appreciate their implications for understanding Ibn Qadr Shuhbah’s
view of Islamic history and actual trends that may have occurred
throughout Islamic history as they were described by the historians
he uses as sources. As is discussed below, it is clear that Ibn Qadi
Shuhbah uses the power to withhold information to create specific
impressions of Islamic history, especially in his infrequent use of
terms denoting the ability to perform ytihdd and ytihdad-like opera-
tions. In other instances, as in the use of educational terms, it is
difficult to know, without a large-scale examination of the biographical
traditions surrounding each entry, how Ibn Qadi Shuhbah’s pro-
found ability to withhold information or his more limited power to
select between terms, influences his presentation of history.

Ultimately, Ibn Qadi Shuhbah controlled the terms he decided to
use. He had the choice not to use a term, to simply describe a rela-
tionship in another way (for instance, by referring to discipleship
between student and teacher), or, in instances were variation existed,
to select between terms for the one that most closely indicated the
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meaning he was attempting to convey. As the example of al-Darakit
demonstrates, Ibn Qadi Shuhbah was careful in selecting from the
source material to create a specific image of the scholar and his
place in history; Ibn Qadi Shuhbah does not use terms randomly
or without consideration. The following will therefore describe the
repetition and progressive development of terms and concepts as
manifestations of Ibn QQadr Shuhbah’s historical understandings. While
they may also indicate something about actual historical trends, mak-
ing such claims requires an extensive analysis of source material from
cach period of Islamic history and goes beyond the scope of the pre-
sent study.

Ranking and classification

Ranking and classification are two of the most fundamental aspects
of the fabagat genre. Among other meanings, the primary definition
of ‘tabagal’ is ‘rank,’ or ‘class.”’ Ranking and classification serve two
primary functions: they establish models for hierarchies of authority
within each discipline and they serve to portray the panorama of
authority structures thought to have actually existed at any one time
in different localities. The presentation of ranks or classes of author-
ity as models of and models for intellectual professions portrays a ten-
sion in fabaqat texts between what was supposed to exist and an
author’s understanding of—and frequent dissatisfaction with—the
reality of intellectual development.

The authors of fabagat works imply a preexisting ranking of author-
ity by excluding some scholars from their works while including oth-
ers. By including specific scholars they assert that those authorities
mentioned in the text deserve special attention due to some quality
or attribute that they possess or are associated with, but not neces-
sarily because of their own positions of authority. As stated in chap-
ter one, Ibn Qadi Shuhbah argues that he includes famous jurists
who deserve mention because of their authority, and thus fame, but
he does not provide a biography for everyone that deserves such
attention. Instead, he asserts that

' Makdisi, “7abagat,” 371.
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I limit myself. . . to the biographies of [scholars] with a known name,
[who are] remembered due to their fame, and whose situation needs
to be known by the students of legal science, or to those from whom
al-RafiT and others transmitted in their well known compiled works.?

Thus, while fame and ability are important in establishing the qual-
ities that permit inclusion in the text, Ibn Qadi Shuhbah implies
that abilities alone do not establish their qualification. Instead he
includes authorities 1) who might serve as an example for jurists and
2) those who transmitted divergent legal opinions that are recorded
in al-‘Aziz sharh al-waiiz by al-Rafi‘T and other texts (such as Rawdat
al-talibin by al-Nawawl) that present divergent legal opinions (ikhtilaf)
from a range of scholars. Ikhtilaf is important to Ibn QQadi Shuhbah
because, as is discussed in chapters five, six, and seven, as Islamic
law fell into decline the majority of jurists were no longer able to
turn to the texts of revelation to ‘discover’ new rules and thus, accord-
ing to him, had to turn to the catalogues of diverse opinions found
in works such as the Aziz sharh al-wajiz and Rawdat al-talibin. Ranking
is therefore not exclusively about establishing the top authorities in
a discipline but also, and more importantly for Ibn Qadi Shuhbabh,
it is about establishing a hierarchy of ideas and philosophies.

Authors often include individuals not because they are authorities
in their own right, but because they transmit ideas and concepts that
are authoritative. Ibn Qadi Shuhbah includes a wide range of jurists
that he does not characterize as being specialists in any particular
discipline of knowledge or who are notable for anything beyond their
role as bridges in the transmission of ikhtildf and other ideas and
concepts from the authorities of the past to those of later genera-
tions. Establishing links in the transmission of knowledge is what
necessitates their inclusion.

The quality of an idea or concept is also implicitly connected to
the rank of the person who transmits it from one generation to the
next. People who are characterized as being involved in events or
movements that are disreputable, who have low levels of education,
or who do not demonstrate important qualities, by implication dimin-
ish the ideas they communicate. Their negative attributes ‘rub off”’
on the philosophies, rules, and methodologies they convey. Conversely,
scholars characterized as possessing superior qualities, teachers, ideas,
and students are likely to be described as promoting and transmit-

? Khan, vol. 1, 53.
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ting opinions that reach the highest levels of authority. Ideas are
thus frequently the subject of ranking, not just the people.

Ibn Qadi Shuhbah ranks and compares a variety of legal method-
ologies and sub-disciplines such as grammar, theology, and lexicog-
raphy. The ranking of ideas and concepts, for Ibn Qadi Shuhbabh,
serves the primary purpose of establishing the importance of legal
diversity in the historical development of ShafiT law. Ibn Qadt
Shuhbah understood legal history as a progression of trends that,
over time, led to an attenuation in the abilities of jurists to utilize
formal methods of legal discovery. In other words, he creates a pic-
ture of legal history that began with periods of vital and original
legal discovery, which gave way to periods of consolidation where
originality, while still occurring, is limited by a reduction in method-
ological capabilities. This led to periods closer to his own where orig-
inality was rare, and when jurists turned to the opinions of previous
generations as guides for new legal development. Ibn Qadt Shuhbah,
therefore, attempts to increase the reservoir of opinions that jurists
could cite in new legal discovery by specifying those scholars who
were authoritative voices in legal diversity.

The diversity that Ibn Qadi Shuhbah seeks to rank and thus map
1s, however, not limited to divergent legal opinions, but also extends
to diverse intellectual sub-schools of thought that make up the over-
all ShafiT madhhab. He maps a spectrum of jurists whose primary
concerns were extra-figh, such as kalam (theology), and genres of legal
methodology that included heavily kalam-oriented approaches, as well
as very restricted forms of methodological thinking. He catalogues
six primary forms of legal methodology (usal alfigh): 1) restricted
methods that were originally narrowly based on those thought to
originate from al-ShafiT, 2) modes of legal reasoning that incorporate
methodologies of logic (mantig), 3) less restricted modes of legal rea-
soning that are configured not just as usil al-figh, but also as a defense
of religion (usal al-din), 4) theologically oriented modes of legal rea-
soning that are configured as an extension of theological debates, 5)
kalam-oriented jurisprudential methodologies which are philosophi-
cally influenced and contain aspects of Mu‘tazili thought, and 6)
non-specified genres of legal methodology which are not described
as belonging to any specific sub-school of thought. In the end, the
diversity of legal methodology is evidence, for Ibn Qadi Shuhbah,
of the decline of legal thought, because speculative methodologies
draw jurists away from the purpose of law: the rules themselves.
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The focus on legal diversity, however, should not blind us to the
real need in Islamic law for consensus and commonality. An impor-
tant aspect of Ibn Qadi Shuhbah’s argument is the centrality of core
legal, methodological, and theological texts in ShafiT legal thought.
He lists 2058 texts written by various jurists over the course of the
history of the school. Of these 2058, only 32 are mentioned as hav-
ing been used, commented on, studied, or memorized by two or
more jurists. These 32 core texts, utilized by over half of the jurists
included in the work, represent for Ibn Qadi Shuhbah the curricu-
lum of ShafiT legal, methodological, and theological thought. The
word ‘curriculum’ is specifically used to describe these 32 core texts
because Ibn Qadi Shuhbah implies that they represent, in various
periods, the standard text books in a regularized system of study. Of
these 32 texts, 21 are legal texts which contain the range of legal
opinion that Ibn Qadi Shuhbah argues is so important to the longevity
of the school. While the present study seeks only to understand Ibn
Qadt Shuhbah’s opinion, an important line of inquiry in future stud-
ies would be to ascertain the importance of these texts for other
jurists during the medieval period.

Repetition

Ranking and classification, however, is rarely explicit. While authors
do frequently use terms that denote positions of authority such as
7a’s, ‘imam,” and ‘shaykh, the importance of these terms relative to
other terms is not always clear. One of the rhetorical strategies that
authors of fabagat works use to establish the relative rank of indi-
viduals and ideas is repetition, which serves as the foundation of
most macro-textual rhetorical strategies.

As demonstrated above, biographies in fabagat texts are usually
brief, frequently just a few lines, although in some texts they can be
quite extensive. Because of the small amount of space devoted to
cach biographical entry, authors use terms and phrases with great
care. As Jonathan Z. Smith notes, words are “notoriously difficult
and slippery affairs.” While there is the tendency to treat words as
containing or relating facts that speak for themselves, “all speech is

* Jonathan Z. Smith, Drudgery Divine: On the Comparison of Early Christianities and the
Religions of Late Antiquity (Chicago: The University of Chicago Press, 1994), 54.
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mediated and necessarily indirect, and ..., therefore, all speech
requires translation, whether we are treating with interpersonal, intra-
cultural or intercultural communication.”*

Repetition of key terms or concepts over the course of an entire
text is, on one level, unavoidable; there is, after all, a limited seman-
tic and lexical range to describe any particular phenomenon. But,
as with any language, Arabic possesses a lexical and semantic array
that is broad enough to describe analogous categories of phenom-
ena. Once a range of analogous terms or phrases has been identified,
it becomes necessary to understand why a term is repeated in a
specific way, how authors link terms with particular concepts and
motifs, and what its selection, instead of some other analogous term
or phrase, implies for understanding the meaning of the text.

The linking of terms with particular concepts and motifs is com-
plicated by the fact that tabagat texts draw their material from other
sources, many of which were written centuries before in decidedly
different cultural contexts. It is frequently unclear whether, or the
extent to which, authors understood how earlier writers may have
used specific words and whether they intended to use them in the
same way. There have been copious studies of semantic and lexical
shifts in grammatical, philosophical, theological, and legal terminol-
ogy in the medieval period.” These studies indicate that there was

* Ibid., 55.

> See Ariel A. Bloch, Studies in Arabic Syntax and Semantics (Wiesbaden: Otto
Harrassowitz, 1991), 102-136; Margaret Larkin, The Theology of Meaning: ‘Abd al-
Qahir al-Furjani’s Theory of Discourse (New Haven, Conn.: American Oriental Society,
1995), 5-23; S. A. Bonebakker, Materials for the History of Arabic Rhetoric from the Hilyat
al-Muhadara of Hatimt (Napoli: Istituto Orientale di Napoli, 1975), 15-18; Adrian
Gully, Grammar and Semantics in Medieval Arabic: A Study of Ibn Hisham’s ‘Mughni I-Labib’”
(Richmond, UK: Curzon Press, 1995), 27-72; also see his “7Tadmin, ‘Implication of
Meaning’ in Medieval Arabic,” Journal of the American Oriental Society 117, no. 3 (July—
Sept., 1997): 466-80, especially important in this regard see pages 467-71; Gerhard
Endress, “The Language of Demonstration: Translating Science and the Formation
of Terminology in Arabic Philosophy and Science,” Early Science and Medicine 7, no.
3 (2002): 231-254; Naphtali Kinberg and Fahid Abu-Khadra, “Casual and Adversative
Meanings of the Particle Lakin in Arabic,” Journal of the American Oriental Society 107,
no. 4 (Oct.—Dec., 1987): 761-65; Bernard Weiss, “Subject and Predicate in the
Thinking of Arabic Philologists,” Fournal of the American Onental Society 105, no. 4
(Oct.—Dec., 1985): 605-22; also see his The Search for God’s Law (Salt Lake City:
University of Utah Press, 1992), 135-50; Jaroslav Stetkevych, “Arabic Hermenecutical
Terminology: Paradox and the Production of Meaning,” Journal of Near Eastern Studies
48, no. 2 (April, 1989): 81-96; M. A. S. Abdel Haleem, “Grammatical Shift for
Rhetorical Purposes: lltifat and Related Features in the Qur’an,” Bulletin of the School
of Oriental and African Studies 55, no. 3 (1992): 407-432, and “Early Islamic Theological



122 CHAPTER FOUR

little standardization in the use of important theoretical terms in dis-
ciplines such as law, philosophy, legal theory, or grammar. Given
that there appears to have been little consistency in the use of key
terms from author to author and period to period, it is therefore
likely that similar changes in the meaning and usage of descriptive
terminology also took place in historical and biographical works.

The lexical complexity of tabagat works can be demonstrated by
looking at a number of conceptual categories. For instance, as dis-
cussed above, one of the most common elements of a biographical
entry is the description of the transmission of knowledge from teacher
to student or from generation to generation. Frequently, terms and
phrases used to describe the transmission of information are con-
cerned with the acquisition of knowledge. Terms such as akhadha,
wshtaghala, ashghala, qara’a, takharraja, hassala, bahatha, darasa, darrasa, and
tafagqaha are widespread in fabagat works and describe the process
of teaching and studying. It would be difficult to ascertain a rank-
ing of levels or classification of types of learning by examining these
terms in isolation, but by looking at how authors repeat these terms,
the contexts in which terms are used, and the ideas to which authors
repeatedly link terms, it is possible to develop a relative ranking and
typology of learning in any tabagat work.

and Juristic Terminology: Ritab al-hudid fi °l-usal by Ibn Farak,” Bulletin of the School
of Oriental and African Studies 54, no. 1 (1991): 5-41; Nabil Shehaby, “Zlla and Qiyas
in Early Islamic Legal Theory,” Foumnal of the American Oriental Society 102, no. 1
(Jan.—March, 1982): 27-46 (this article provides an excellent example of lexical
shifts in key legal theoretical terms); Ramzi Baalbaki, “Reclassification in Arab
Grammatical Theory,” Journal of Near Fastern Studies 54, no. 1 (January, 1995): 1-13;
Aryeh Levin, “The Grammatical Terms al-Musnad, al-Musnad *Ilayhi and al-Isnad,”
Journal of the American Oriental Society 101, no. 2 (April-June, 1981): 145-65. Wael
Hallaq has written extensively on lexical changes in legal terminology, see his Authority,
Continuaty, and Change in Islamic Law, especially pages 1-17; A History of Islamic Legal
Theories: An Introduction to Sunni Usal al-Figh; “Was the Gate of [tihad Closed?”
International Journal of Middle Eastern Studies 16 (1984): 3—41 (this article is an impor-
tant examination of the changes in meaning of the term ‘ytihad’ from the 3rd to
the 5th Islamic century); “Notes on the Term Qina in Islamic Legal Discourse,”
Journal of the American Onriental Society 108, no. 3 (July—Sept., 1988): 475-80; Kees
Versteegh, “Linguistic Contacts Between Arabic and Other Languages,” Arabica 68
(2001): 470-508; Jonathan Owens, “Models for Interpreting the Development of
Medieval Arabic Grammatical Theory,” Journal of the American Oriental Society 111,
no. 2 (April-June, 1991): 225-38; and M. Y. I . H. Suleiman, “On the Underlying
Foundations of Arabic Grammar: A Preliminary Investigation,” Bulletin of the British
Society for Middle Eastern Studies 16, no. 2 (1989): 176-85.
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Table 4.1. The Frequency of reference to modes of learning in

Ibn Qadi Shuhbah’s 7abagat

Mode of Learning Number of Biographies Percentage of Total

in which a Mode is Biographies in which
Mentioned a Mode is listed (out
of 469)
Darasa/ Darrasa 294 63%
Akhadha 296 63%
Tafagqaha 256 55%
Ishtaghala/ Ashghala 208 44%,
Qura’a 154 33%
Takharraja 71 15%
Hassala 48 10%
Bahatha 6 1%

Source: Thn Qadi Shuhbah, Tabagat al-fugah@ al-shafi‘tyah, ed. al-Hafiz ‘Abd al-Alf
Khan, 4 vols. (Beirut: ‘Alam al-kutub, 1987).

Akhadha

In Ibn Qadt Shuhbah’s text there are 784 biographies, of which 469
describe the process of learning using one of the terms listed in table
4.1. The term that occurs most frequently is ‘akhadha,” which liter-
ally means ‘to take.”” In Ibn Qadi Shuhbah’s text, akhadha represents
the lowest and most general level of learning and is used in refer-
ence to the study of twenty different fields of knowledge (see table
4.2). Biographies can include multiple references to learning and fre-
quently list one or more modes of learning, subjects studied or taught,
and a list of teachers or students. In biographies that use akhadha to
describe a mode of learning, 168 references do not define a field of
knowledge. Law ( figh), which in Ibn Qadi Shuhbah’s text most usu-
ally refers to rules of law and not jurisprudence (the study of legal
methodology) is referred to 49 times as the subject of study. The
next most frequently appearing subjects are nafw (grammar) and usil
al-figh (legal methodology).

In 98% of instances in which akhadha is used to describe the process
of learning, a student/teacher relationship is defined. Students are
described as ‘akhadha ‘an’ (taking from) a teacher or, frequently, a list

© Makdisi, The Rise of Colleges, 113.



124 CHAPTER FOUR

of teachers. In 80% of biographies that list akhadha as a mode of
learning, students are described as becoming teachers and as hav-
ing students of their own who then ‘take’ knowledge from them. Use
of the term akhadha thus becomes an important component in the
creation of networks that map intellectual relationships across gen-
erations. That over half of the relationships do not refer to a sub-
ject studied also implies that for Ibn Qadi Shuhbah, the transmission
of specific fields of knowledge, while important, was secondary to
the nature of the student/teacher dynamic defined by akhadha.

Table 4.2. Akhadha as the mode of learning

Field of Study Number of  Percentage of Total
References References to Akhadha
(out of 269)

No Field Listed 168 57%
Fagh 49 17%
Nahw (Grammar) 23 7%
Usal al-Figh (Legal Methodologies) 20 7%
Ilm (Religious Sciences) 13 4%
Hadith 12 4%
Arabic 7 2%
Qua’ah (Variant Recitations of the 6 2%
Qur’an)
Lughah (Lexicography) 6 2%
Kalam (Theology) 5 2%
Tafsir (Qur’anic Commentaries) 5 2%
Usilayn (Legal and Theological 4 1%
Methodologies)
The Study of Specific Texts 4 1%
Adab al-Qadr (Rules for Judges) 3 1%
Mantig (logic) 2 .06%
Sufism 2 .06%
Fara’id (Inheritance Law) 2 .06%
Al-Ulam al-‘Aqliyah (Rational 2 .06%
Sciences)
Medicine 1 .003%
Hifz (Memorization of Texts) 1 .003%
Preaching 1 .003%
History | .003%

Source: Thon Qadi Shuhbah, Tabagat al-fugah@’ al-shafityah, ed. al-Hafiz ‘Abd al-Alf
Khan, 4 vols. (Beirut: ‘Alam al-kutub, 1987).
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According to Michael Chamberlain, medieval educational practices
were aimed at creating cultural capital that was then converted into
economic wealth and used to create bonds of loyalty and social cohe-
sion. Elite houscholds (a%an) ritualized the acquisition of knowledge
and tied it to notions of beneficence, service, spiritual blessings, and
imitation as a means of enforcing its role in the social hierarchy of
the medieval Muslim Middle East.” An important aspect of a%an
social maintenance was the production of biographical dictionaries
that charted lines of intellectual descent and facilitated claims to
social status.? As seen from this point of view, Ibn Qadi Shuhbah
uses akhadha relationships to specify the chains of student/teacher
connections which bolstered a%an authority. Understanding what this
meant for Ibn Qadi Shuhbah requires comparing how he uses other
terms for the acquisition of knowledge over the course of his text.

Ishtaghala/Ashghala

Ishtaghala and ashghala, like akhadha, occur fairly frequently, or in 44%
(208) of the biographies that mention a mode of learning (see table 4.1).
Ishtaghala and ashghala are derived from the trilateral root sk gh [,
which means to ‘to occupy’ or ‘to take up’ a particular task. It also
connotes an image of activity, of widely ranging effort. Ishtaghala is
the eighth form of the verb and means to intensively study, usually
under someone else’s direction. Ashghala s the fourth form of the verb
and means ‘to occupy or engage’ another person. Ibn QQadi Shuhbah
uses these two verbs to indicate a higher, more broadly ranging level
of study or teaching that involved 20 different fields of knowledge
(see table 4.3). Ishtaghala and ashghala are meant to create an impression
of a larger volume of subjects studied, a greater number of teach-
ers from whom one takes instruction, and more time spend in learn-
ing. Ibn Qadr Shuhbah, for instance, describes Badr al-Din al-Tanbidht
(d. 809/1406) as studying many subjects over a long period of time
(ishtaghala kathiran) and attending (lizam) a number of teachers.’

7 Chamberlain is specifically interested in Damascus during the late Ayytbid and
early Mamltk period. He suggests, however, that his analysis holds true for other
areas of the Middle East during the period. His study is of particular interest for
the present discussion because Ibn Qadi Shuhbah lived in Damascus during the
century following the period of Chamberlain’s examination. See Michael Chamberlain,
Knowledge and Social Practice in Medieval Damascus, 108-30. Also see Roy Mottahedeh,
Loyalty and Leadership in an Farly Islamic Society, 142—47.

8 Chamberlain, 149-50.

? Khan, vol. 4, 16-17.
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Table 4.3. Ishtaghala and ashghala as modes of learning

Field of Study Number of  Percentage of Total
References References to Ishta-
ghala and Ashghala
(out of 208)

No Field Listed 107 50%
Ilm (Religious Sciences) 34 16%
Figh 21 10%
Funain Ilm (Diverse Religious 10 5%
Sciences)
Arabic 7 3%
Hadith 6 3%
Fara’id (Inheritance Law) 6 3%
The Study of Specific Texts 5 2%
Nafhw (Grammar) 4 2%
Usal al-Figh (Legal Methodologies) 3 1%
Lughah (Lexicography) 2 1%
Al-Ulam al-Aqliyah (Rational 2 1%
Sciences)
Khilaf (Divergent Legal Opinions) 2 1%
Kalam (Theology) 1 .05%
Qua’at (Variant Recitations of the 1 .05%
Qur’an)
Mantig (logic) 1 .05%
Tafstr (Qur’anic Commentaries) 1 .05%
Preaching 1 .05%
History 1 .05%
‘Ibadat (Ritual Rules) 1 .05%

Source: Tbn Qadi Shuhbah, Tabagat al-fugah@’ al-shafi‘tyah, ed. al-Hafiz ‘Abd al-Alf
Khan, 4 vols. (Beirut: ‘Alam al-kutub, 1987).

Ishtaghala is different from akhadha in several other important aspects.
First, ishtaghala and ashghala are both used in their infinitive (masdar)
forms in a number of instances as descriptors of achievement in
learning and teaching. Ibn Qadi Shuhbah uses them in this way
when he describes Ibrahim b. Hibatallah al-Isnawt (d. 721/1321) as
being “persistent in studying and teaching” (mulaziman b °l-ishtighal
wa ’l-ishghal)."’ Secondly, in instances where a teacher/student rela-

10 Ibid., vol. 2, 245.
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tionship is defined, second generation educational relationships that
create impressions of intellectual transmission over time are rarely
present. [shtaghala and ashghala appear to be used by Ibn Qadi Shuhbah
to create impressions of intense and diverse study but not to pro-
mote the dissemination of knowledge or a%an authority. They are
thus signifiers of individual achievement in learning and teaching but
not generally descriptors of intellectual pedigree. As with akhadha
relationships, 50% of references to ushtaghala and ashghala do not
refer to the study of a particular field of knowledge. Unlike akhadha
relationships, however, when a field is not specified neither is an
educational partner. In other words, when a field is absent as a com-
plementary term, the masdar forms of ishtaghala or ashghala are used
as signifiers of achievement or are used without listing a specific
teacher.

The use of wshtaghala as a signifier of achievement in study, espe-
cially in comparison to akhadha, is also demonstrated in the number
of references to excellence (bara‘ah), elevated knowledge (ma‘rifah), or
skill (maharah) an individual is described as possessing in a particu-
lar field of knowledge after engaging in either practice. Excellence,
knowledge, and skill are attributed to only four individuals as a result
of akhadha whereas 75 individuals are referred to as possessing these
qualities as a result of whtaghala (or 36% of the time). This indicates
that Ibn Qadi Shuhbah may have understood learning to involve
the transmission of knowledge as a means of cultural capital (as is
implied by his presentation of akhadha relationships) and as the trans-
mission of important religious knowledge that was central to the
maintenance of Islamic society through the application of the law.
Knowledge was not simply a means of social promotion and main-
tenance for Ibn Qadi Shuhbah. As will be demonstrated through-
out this book, knowledge was a means of survival that had deeply
religious connotations. Changes in intellectual development and the
impact that these had on the maintenance of Islamic law was the
heart of the matter.
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Table 4.4. Qar@’a as a mode of learning

Field of Study Number of  Percentage of Total
References References to Qara’a
(out of 154)

The Study of Specific Texts 30 19%
Usal al-Figh (Legal Methodologies) 29 18%
No Field Listed 25 16%
Qua’at (Variant Recitations of the 25 16%
Qur’an)
Nafiw (Grammar) 24 15%
Figh 14 9%
Arabic 12 8%
Kalam (Theology) 6 3%
Hadith 5 3%
Rhilaf (Divergent Legal Opinions) 5 3%
Ilm (Religious Sciences) 2 1%
Usalayn (Legal and Theological 2 1%
Methodologies)
Mantig (logic) 2 1%
Bayan (Rhetoric) 2 1%
Ruwayah (Poctic Transmission) 2 1%
Adab al-Qddr (Rules for Judges) 2 1%
Tafstr (Qur’anic Commentaries) 2 1%
Far@’id (Inheritance Law) 2 1%
Usul al-Din (Theology) 1 .06%
Jadal (Debate) 1 .06%
Ma‘ant (Rhetoric) 1 .06%
Lughah (Lexicography) 1 .06%
Tawrah and Injil (The Torah and 1 .06%

Gospels)

Source: Ton Qadi Shuhbah, Tabagat al-fugah@’ al-shafityah, ed. al-Hafiz ‘Abd al-Alf
Khan, 4 vols. (Beirut: ‘Alam al-kutub, 1987).

Qara’a

Qara’a 1s the next most frequent kind of instruction mentioned by
Ibn Qadr Shuhbah and occurs in 33% (154) of biographies that refer
to a mode of learning (see table 4.1). As described in the introduc-
tion, gara’a had multiple and important social, educational, ritual,
and even mystical purposes. In Ibn Qadi Shuhbah’s text it specifically
refers to the study of a particular book or to the recitation of a par-
ticular text, usually under someone’s direct supervision, but in a num-
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ber of instances by oneself.!" Lane, in his Arabic English Lexicon, states
that the most basic meaning of the word is ‘to recite,”’” and George
Makdisi states that “the verb qard’a...meant to read, to recite, to
recite from memory, to study. It was used primarily in connection
with the Koran; but it was used for other subjects, including . . . in
law.”!3

The relationship between reading and recitation was important in
the pre-modern world. As William Graham has pointed out in his
Beyond the Written Word, throughout the medieval world reading and
writing were oral exercises. Graham, quoting M. T. Clanchy, argues
that

medieval writing was mediated to the non-literate by the persistence
of the habit of reading aloud and by the preference, even among the
educated, for listening to statements rather than by scrutinizing the
script.'*

As Chamberlain points out, gar@’a also served an important social
role in the medieval Muslim Middle East. He states that,

public reading was one of the major forms of cultural production. . ..
Books were also emblems of prestige for the elite. Rulers tried to write
books and to memorize them. ... Shaykhs also gained prestige by
learning, reciting, copying or composing books, to the extent that a
shaykh’s nickname could refer to a book he had memorized. . . . Finally,
books had talismanic power as carriers of Baraka [spiritual blessings]."

Qara’a, for Chamberlain, augments the acquisition of cultural capital
by promoting bonds of loyalty and social prestige. But he also argues
that books were “held in suspicion” and that while they were “
of knowledge,”” they were also derided by scholars who argued that
“‘knowledge is not gained from books, which are some of the most
damaging of all corruptions.”” Chamberlain goes on to state that

tools

" See, for instance Khan, vol. 2, 211-12; vol. 3, 52-54; 125-26; 164—65; 180;
vol. 4, 14-15; 27-28.

12 Lane’s Arabic English Lexicon, s.v. “qara’a.”

5 The Rise of Colleges, 143.

" M. T. Clanchy, From Memory to Whitten Record: England 10661307 (Cambridge,
Mass.: Harvard University Press, 1979), 150; quoted in William Graham, Beyond the
Whitten Word: Oral Aspects of Scripture i the History of Religion (Cambridge: University
Press, 1993), 38.

5 Chamberlain, 135-37.
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there were ways of acquiring %m [knowledge] that bypassed the medi-
ation of written texts. Most people experienced the Qur’an and fadith
as oral performances rather than texts, and indeed the memorization
of the Qur’an has long been central to the education of children.'

In the end, Chamberlain argues that books as sources of knowledge
were devalued because the increasing focus on written transmission
of knowledge threatened the very nature of aan authority. Reading
books disconnected students from the ritual complex that arose around
learning that allowed for the continuance of a%an control of cultural
capital. It, according to his view, “threatened the monopoly of the
shaykhs over the transmission of knowledge.”"”

Indeed, Chamberlain is right in his assessment that there were
ways that the masses could acquire knowledge outside textual trans-
mission; and it is clear that education developed many profound rit-
ual structures. But the kinds of %/m that Ibn Qadi Shuhbah presents
are far more specialized than the general level of religious and pious
knowledge that Chamberlain describes. Furthermore, books, espe-
cially their recitation in the presence of a master of the discipline,
were a potent part of the learning process that vested the student
with deeper levels of authority.

Books, for Ibn Qadr Shuhbah, carry the knowledge of the mas-
ters of the school. As stated above, he lists 2058 texts in the course
of his work. Out of this collection only 32 are commented on, stud-
ied, or memorized by more than two jurists. Over 60% of the jurists
utilize these 32 texts (the remaining 2026 texts are mentioned only
as part of the bibliography of an individual jurist). Of these 32 texts,
8 are figh texts and 13 are figh texts which contain #htilaf. The
remaining texts are hadith texts, grammars, lexicographies, theologi-
cal texts, and legal methodologies (see chapter seven for a more
detailed discussion of the importance of these texts). As stated above,
one of the purposes of writing the fabagat is to list those jurists whose
opinions are found in the Aziz sharh al-wajiz by al-RafiT, a text that,
in his estimation, forms the foundation of Shafi‘T legal knowledge.

As Table 4.4 shows, Ibn Qadi Shuhbah refers to gar@’a as the
study of a specific text in 30 biographies that use it to describe a
mode of learning. The next most frequent references to gara’a occur

16 Thid., 138.
7 Thid., 140.
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in the study of legal methodologies, variant recitations of the Qur’an
(which is oral by nature),'® grammar, figh (when listed as a discreet
field of study), and then Arabic. Qara’a implies a more professional
relationship between student and teacher and is frequently augmented
by reference to the issuance of an gazah (permission to teach or
transmit) by a teacher to a student. fJazahs are referred to in 70%
of biographies where gara’a is mentioned as a mode of learning.
Chamberlain downplays the importance of yazahs in medieval
Islamic education. He cites numerous examples of fraudulent and
frivolous yazahs and argues that they had little to do with establish-
ing the authority of scholars.'” George Makdisi and Devin Stewart,
who see education as far more standardized and institutionalized
than does Chamberlain, argue that the issuance of an gazah was
considered to be equivalent to a certificate of graduation from a
madrasah.® For Makdisi and Stewart, an yazah was central to estab-
lishing the credentials of scholars in their fields of knowledge and
must be taken seriously when looking at the development of Islamic
education.?’ As is discussed below in the examination of darasa and
darrasa, Makdisi’s view of the importance of the yazah is very simi-
lar to the way Ibn Qadi Shuhbah presents it in his text.
Assuming that gazahs are important in the construction of author-
ity, qara’a would thus appear to be a bridge between the very per-
sonal aspects of akhadha and the more professional and intensified
aspects of ishtaghala. It 1s, for Ibn Qadi Shuhbah, central to the devel-
opment of professional authority as a jurist. Unlike akhadha and ish-
laghala, which are used over 50% of the time without reference to
a field of study, gara’a is used in conjunction with a particular area
of knowledge 86% of the time. This suggests that Ibn Qadi Shuhbah

saw 1t as an important aspect of professionalization.

Takharraja

Like qara’a, takharrgja appears to be an important term referring to
the professionalization of scholars. It occurs in 71 biographies that
refer to a mode of learning (see table 4.1) and is based on the root

% See Graham, 99-100.

19 Chamberlain, 88-90.

20 Makdisi, The Rise of Colleges, 271.

2 Stewart, “The Doctorate of Islamic Law,” 45-48.
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kh 7 j, meaning ‘to go out’ or ‘to leave.” Takharrgja is the fifth form
of the verb and in modern Arabic means ‘to study, to be educated,
or to graduate.” Takharraja is lexically related to the term ‘lakhryy’ (a
type of legal reasoning that will be discussed in more detail in chap-
ter five) but in Ibn Qadi Shuhbah’s text appears to represent a com-
pletely different concept (in fact, fakfrj is mentioned in only six
biographies as a category of reasoning in his fabagat).”

Table 4.5. Takharrgja as a mode of learning

Field of Study Number of  Percentage of Total
References References to
Takharrgja (out of 71)

No Field Listed 50 70%
Hadith 7 10%
Funain “Ilm (Diverse Religious 4 6%
Sciences)
Figh 3 4%
Usul al-Figh (Legal Methodologies) 2 3%
Kalam (Theology) 1 1%
Mantig (logic) 1 1%
Adab al-Qadr (Rules for Judges) 1 1%
Hifz (Memorization of Texts) 1 1%
Lughah (Lexicography) 1 1%
Nahw (Grammar) 1 1%
Ehilaf (Divergent Legal Opinions) 1 1%

Source: Tbn Qadi Shuhbah, Tabagat al-fugah@’ al-shafi‘tyah, ed. al-Hafiz ‘Abd al-Alf
Khan, 4 vols. (Beirut: ‘Alam al-kutub, 1987).

As table 4.5 shows, 70% of references to takharrgja do not specify a
topic of study. In fact, the majority of biographies that use takhar-
raja as a descriptor of learning do not even specify a student/teacher
relationship at all. Only 16 of 71 entries mention a specific teacher
or student. In 45 of 71 biographies (63%) an unnamed group is
described as graduating from the individual. Group size, in fact,

# See Sherman Jackson, Islamic Law and the State: The Constitutional Jurisprudence of
Shihab al-Din al-Qarafi (New York: E. J. Brill, 1996), 91-96; Wael Hallaq, “7akhry
and the Construction of Juristic Authority,” in Studies in Islamic Legal Theory, ed.
Bernard Weiss (Boston: Brill, 2002), 317-35; and his Authority Continuity and Change
wm Islamic Law, especially pages 43-56.
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varies. For instance in his biography of Qadi Jamal al-Din al-Hamawi
(d. 697/1298), Ibn Qadi Shuhbah states that “many [literally ‘a
group’] were graduated from him” (takharraja bihi jama‘ah),” whereas
in his biography of Muhammad b. Yunus al-Irbilt (d. 608/1212)
“the people” (khalg) are described as having graduated from him
(takharrgja bikd).** Tbn Qadi Shuhbah also states that the “Egyptians
graduated” (lakharrgja bihi al-misrtyuan) from Abt ‘Abdallah al-Isfahant
(d. 688/1289)* and the “people of the country (of Yemen)” (takhar-
rgja bihi ahl al-balad) were graduated from Ahmad b. AbT Bakr al-
Yamant (d. 815/1412).

1 akharrgga would therefore appear to be very dissimilar from akhadha
or gara’a with their emphasis on personal educational relationships.
How Ibn Qadi Shuhbah views the nature of takharrgja is, however,
not clear. In two instances he describes people as being “graduated
from the hand” (lakharrgja ‘ald yad) of a teacher.” It is also not clear
whether or not takharraja refers to an individualized form of learn-
ing as with akhadha or whether there is an institutional connotation.
In three instances, students are listed as graduating from a teacher
specifically in relation to study at a madrasah,”” and 34 (48%) indi-
viduals are described as graduating students and teaching at a madrasah
at that same time. Furthermore, of the 21 instances where a specific
field of knowledge is mentioned, 17 are described as occurring in
conjunction with study at a school. It appears that when Ibn Qadt
Shuhbah uses takharraja as a descriptor of learning he means some
form of group work, as in a halgah (discussion circle) or in a madrasah
where large numbers of students attend lectures. Use of the term
seems to signify a form of certification of learning that takes place
in a group context and, therefore, appears to be less important than
ishtaghala or qara’a. In none of the 71 instances where takharrga is
used does he describe the knowledge gained as being superior in
any way.

# Khan, vol. 2, 195.

2 Ibid., vol. 2, 67.

% Thid., vol. 2, 201.

% Thid., vol. 1, 64; 155.

27 Ibid., vol. 2, 66; 92; 112.
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Table 4.6. Hassala as a mode of learning

Field of Study Number of  Percentage of Total
References References to Hassala
(out of 48)
No Field Listed 39 81%
Fugh 1 2%
Usal al-Figh (Legal Methodologies) 3 6%
Arabic 1 2%
Nahw (Grammar) 1 2%
Funan Ilm (Diverse Religious 1 2%
Sciences)
Far@’id (Inheritance Law) 1 2%

Source: Tbn Qadi Shuhbah, Tabagat al-fugah@ al-shafi‘yah, ed. al-Hafiz ‘Abd al-Alf
Khan, 4 vols. (Beirut: ‘Alam al-kutub, 1987).

Hassala and bahatha

Hassala and bahatha occur less frequently than other terms for learn-
ing and most usually refer to achieving a high level of learning and
not to specific subjects studied. Of the 48 times fassala occurs in the
text it refers to a general achievement in learning in 39 instances
(see table 4. 6). When fassala is mentioned with a specific discipline
of knowledge it most usually emphasizes the level of expertise the
individual attained in that field. For instance, in his biography of
Abt al-Qasim al-Razt (d. 522/1128), Ibn Qadt Shuhbah states that
al-Razi “attainted a high level of knowledge (fassala) of the madhhab
and Khulaf”® and in his biography of Imam al-Haramayn al-Juwayni
(d. 478/1085) he states that the jurist and theologian “learned the-
ology (usil al-din) and legal methodologies completely (hassala).”*

Similarly, bakatha (or sometimes in its noun form: bakth), which
occurs in only six biographies, is used to indicate especially high lev-
els of achievement in learning and never occurs in conjunction with
a specific field of study. In each instance, it occurs only in the biog-
raphy of a scholar in Ibn Qadi Shuhbah’s intellectual pedigree and
is used to establish the superior credentials of the individual.

% Khan, vol. 1, 307.
2 Ibid., vol. 1, 255.
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Darasa/Darrasa and Tafaqqaha

Darasa means ‘to study’ and darrasa ‘to teach.” In modern Arabic
they are the most commonly used words to refer to basic levels of
instruction. According to Makdisi, darasa and darrasa, when used
“without a complement” always referred to the study of law.* Indeed,
in Ibn Qadt Shuhbah’s text darasa and darrasa (which occur in 294
biographies) seem to always refer to the study of law except when
they are modified by complementary terms such as ‘hadith’ or ‘tafsir
(see table 4.7). Perhaps more important for understanding Ibn Qadrt
Shuhbah is the context in which the terms occur.

Darasa and darrasa occur in 228 biographies that link the terms to
institutions of learning, most usually a madrasah. In only 41 instances
are the terms used to refer to educational relationships between
teacher and student, or as independent descriptors of learning, that
are not somehow connected to an institution.

Table 4.7. Darasa and darrasa as modes of learning

Field of Study Number of  Percentage of Total
References References to Darasa
and Darrasa

(Out of 294)

No Complementary Term 269 91%
Fagh 8 2%
Tafstr (Qur’anic Commentaries) 6 2%
Hadith 4 1%
Oua’at (Variant Recitations of the 1 .03%
Qur’an)
The Study of Specific Texts 1 .03%
Ifia’ (the study of legal rulings) 1 .03%
Usal al-Figh (Legal Methodologies) 0 0%

Source: Tbn Qadi Shuhbah, Tabagat al-fugah@’ al-shafi‘tyah, ed. al-Hafiz ‘Abd al-Alf
Khan, 4 vols. (Beirut: ‘Alam al-kutub, 1987).

Tafaqqaha, which occurs in 256 biographies, on the other hand, almost
always refers to personal educational relationships between teacher
and student that are usually discussed without reference to an insti-
tution. In only 12 biographies are institutions of learning mentioned

3 Makdisi, The Rise of Colleges, 113.
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in relation to fafagqaha, and in half of those a teacher and student
are mentioned by name.

Tafagqaha is the fifth form verb of the root f ¢ A, which means ‘to
understand.” The word ‘figh,” which is normally translated as ‘law,’
actually means ‘an understanding of God’s will that is indicated in
the texts of revelation and ‘discovered’ through an application of
particular methods of textual analysis.” Tafaggaha means to teach to
someone else what the understandings of God’s will are, in other
words, at least in the way the term is used by Ibn Qadi Shuhbah,
it refers specifically to teaching the rules of the law and not neces-
sarily to methods of legal discovery.

In comparing the ways in which darasa/darrasa and tafagqaha are
used in the text, it is clear that the personal educative relationship
is more highly prized by Ibn Qadi Shuhbah than institutional learn-
ing. As noted above, Ibn Qadi Shuhbah uses three qualifiers that
attribute superiority or excellence to different modes of learning
(excellence [bara‘ah], elevated knowledge |[ma‘rifah|, and skill [maharah]).
In only four biographies does Ibn Qadi Shuhbah attribute any of
these levels of superiority to knowledge gained from darasa or dar-
rasa.’’ In 67 biographies, superiority of knowledge of figh is directly
linked to tafagqaha; in 54 of these tafagqaha is linked with the high-
est level of superiority: bara’ah. For instance, in his biography of Abu
Nagr al-Fatawt (d. 518/1134), Ibn Qadi Shuhbah states that Abu
Nagsr “studied law (fafaggaha) with the Imam al-Haramayn. Ibn al-
Sam‘ant said, ‘he excelled (bara‘a) in figh.’”*

While it is unclear the extent to which the legal education gained
by jurists after the late fifth/eleventh century would have been held
In an institution, it is important to note that Ibn Qadi Shuhbah
seeks to create two pictures of legal learning, one personal and the
other institutional. This depiction of learning is common in fabagat
works and has influenced the way scholars present views of legal
education. Makdisi, along with scholars such as Devin Stewart,
Richard van Leeuwen, and J. Gilbert, have focused on the large
number of references to legal colleges and have developed theories
of medieval Islamic legal education that interpret it as highly struc-
tured and standardized, with regular systems of promotion and grad-

31 Khan, vol. 3, 145; 146; 267; 300.
2 Ibid., vol. 1, 310.
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uation.” Other scholars, such as Chamberlain, Jonathan Berkey, Roy
Mottahedeh, and A. L. Tibawi, see medieval Islamic education as
a set of highly informal relationships that have more to do (except
for the top scholars) with constructing networks of loyalty and mutual
support than they do with inculcating knowledge in any particular
area. Because learning was highly informal and personalized, they
see the madrasah as being extranecous to the development of Islamic
thought. Instead, to the extent that madrasahs were important at all,
they simply served as one of a number of conflict sites between var-
ious social groups.’*

Ibn Qadi Shuhbah depicts a system where close personal educa-
tional connections took place both inside and outside the madrasah.
Akhadha relationships appear to have existed outside the madrasah sys-
tem and are portrayed by Ibn Qadt Shuhbah as private teacher/stu-
dent relationships whereby authority was acquired, not so much due
to the information learned, but due to the relationship that formed
out of the contact. 7Tafaggaha relationships, while personal, were con-
cerned with learning figh. By attributing excellence to many of the
tafagqaha educational connections Ibn Qadi Shuhbah is attempting
to creating a model for the ideal legal learning environment. It is not,
however, a relationship that is described as producing certificates
(yazahs) for issuing legal opinions (yazah bi °lifia’). But it is the ideal
relationship for producing knowledge of legal rules.

# Richard Bulliet disagrees with much of what Makdisi sees as the institution-
alization of learning, although he does contend that the madrasah system, largely
unimportant in Central Asia, did attempt to create a regularized system of teach-
ing. See his The Patricians of Nishapur: A Study in Medieval Islamic Social Hustory (Cambridge:
Harvard University Press, 1972), 48-50 and his Islam: A View from the Edge (New
York: Columbia University Press, 1994), 145-52; also see Devin Stewart, Islamic
Legal Orthodoxy, 95-97; Richard van Leeuwen, Wagfs and Urban Structures: The Case
of Ottoman Damascus (Boston: Brill, 1999), 82; J. Gilbert, “The ‘Ulama’ of Medieval
Damascus and the International World of Islamic Scholarship,” Ph.D. Diss. (University
of California-Berkeley, 1977), 58-60; and “Institutionalization of Muslim Scholarship
and Professionalization of the ‘Ulama’ in Medieval Damascus,” Studia Islamica 52
(1980): 105-34.

A, L. Tibawi, “Origin and Character of “al-Madrasah,” Bulletin of the School of
Oriental and African Studies 25, no. 1/3 (1962): 225-38; Jonathan Berkey, “Women
and Islamic Education in the Mamluk Period,” in Women in Middle Eastern History,
ed. Nikki Kedde and Beth Baron (New Haven: Yale University Press, 1991), 143-57,
and his The Transmissiwon of Knowledge in Medieval Cairo: A Social History of Islamic Education
(Princeton: University Press, 1992), 20-27; Roy Mottahedeh, Loyalty and Leadership,
135-50.
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Ishtaghala and ashghala, when they function as signifiers of accom-
plishment, along with fassala and bahatha, create a model of the ideal
scholar. Study with a large number of scholars in a wide variety of
subjects 1s clearly prized as an attribute of success. Ishtaghala and
ashghala also serve to describe educational relationships that are less
individual than with akhadha and tafaggaha. Students who are described
as whtaghala study a broad range of topics, spending less time with
any one teacher and by necessity studying with more scholars. Ibn
Qadi Shuhbah presents this as being connected to the rise of the
madrasah in that there is only one reference to ishtaghala/ ashghala prior
to the rise of the madrasah system and in 128 of 208 biographies that
refer to ishtaghala/ ashghala, learning in a madrasah is also mentioned.
Ibn Qadi Shuhbah, therefore, implies that this mode of learning
occurred in an institutionalized setting (as is likely with takharrga).

Because of his emphasis on the knowledge carried in books and
its connection to certifications in learning, Ibn Qadi Shuhbah clearly
attributes a deeper level of learning to qara’a. He would appear, how-
ever, to see it as less important in learning legal rules than in the
study of theoretical subjects. Why this is the case is not immediately
clear. What is significant is that while yazahs are mentioned fre-
quently in conjunction with gara’a, certifications for the issuance of
legal opinions (jazah bi ’l-ifia’), which is the primary purpose of legal
education, are not mentioned. [jazahs for the issuance of legal opin-
ions (described in the text both as yazah bi °l-ifia’ and simply as i@’
are almost exclusively mentioned in conjunction with darasa and dar-
rasa at a madrasah. Ibn Qadi Shuhbah indicates that while the qual-
ity of legal education gained from darasa at a madrasah is lower than
the legal education gained from ftafagqaha, the issuance of certifications
to issue legal opinions appears to come almost solely from work at
a legal school. Ibn Qadi Shuhbah, therefore, indicates that legal
institutions were important for the functioning of the legal system,
especially for maintaining a system of law that regulated society, but
education in law and other religious sciences could occur, and likely
did occur on a deeper level outside the ‘classroom.’ It also indicates
that Ibn Qadi Shuhbah may have understood the learning of legal
rules to be different from acquiring the ability to issue legal rulings.
Indeed, he seems to prize the ability to issue opinions—he uses the
infinitive of the fourth form verb (if@’) much in the same way as
he does ishtaghala, as a signifier of elevated status. His use of ¢fia’ as
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a sign of status would seem to create a model of scholarship whereas
his discussion of tafagqaha, with the praise he gives those who engage
in it, creates a model for scholars. As is demonstrated in chapter
five, Ibn Qadi Shuhbah sees the increasing levels of specialization
in religious sciences as a cause of legal decline. Scholars, he implies
through the rhetorical shaping of their biographies, were drawn away
from the study of law that tafaggaha typifies and moved into profes-
sions that he sees as ancillary to maintaining legal norms. His text
is, on one level, a description of this process and on another, more
fundamental level, a model for the return to more basic kinds of
legal instruction that fafagqaha represents.

Progression

Repetition exposes larger historical and normative claims that authors
seek to make. But looking at repetition alone creates a synchronic
picture and implies that authors did not understand the importance
of historical change on the development of the Islamic tradition.
Repetition is used by authors to create models of and models for
various intellectual fields but writers were also sensitive to the impact
that historical events had on the ways these models were understood
and actualized at different times and places. The authors of fabagat
texts were historical thinkers and they sought to create histories that
reflected not only their understanding of the past but also projected
onto those histories normative claims about how things ought to be.
To understand the claims that lie hidden in fabagat works it is nec-
essary to look at how terms and allied concepts are repeated as they
ebb and flow over the course of the text. Patterns of repetition thus
become evident as they ‘progressively develop.” The progressive devel-
opment of terms is frequently linked to the chronological arrange-
ment of the text. In order to understand the progressive development
of ideas one must plot repetitions and associate them with the chronol-
ogy of the text; once this is done attitudes and theories about the
expansion of disciplines of knowledge become apparent.

Tables 4.8a and 4.8b show how the terms for the acquisition of
knowledge discussed in the previous section progressively develop
over the course of the text.
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Table 4.8a. Progressive development of terms for learning in
Ibn Qadi Shuhbah’s text

Generation (# of Akhadha Ishtaghala Qura Takharaa
Bios in Generation) Ashghala

1 7 2

(17) (41%) (12%)

2 3% %)

?1 9) (1518%) (15%>

?19) ?42%) (11%)

(520) (630%> (15%> <15%)
521) %3%) 1

i o o
30) (40%) (7%) (3%) (17%)
?20) (630%> (210%) <15%)

(1107) (318%) (16%) (16%) (16%)
(1211) (2%%) (15%> (314%)

(1222> ?14%) (29%> <15%)

(1230) ?20%) (15%) ?25%) (15%)
<lf9> 5% 5

(113@ ?19%) (16%) (16%) (16%)
(1 163) ?33%) ?22%) (3 17%) (2 11%)
(1278) ?21%) (414%) ? 11%) ? 11%)
(1 188) ?22%) (21 1%) ?22%) <2 11%)
(139 1 ?29%) ?29%) ?19%) (260 )
?206) (727%> (415%) ?31%) (14%)
(2219> ?28%) (1318%) <724%) <414%)
(2420) (lf;;%) (13%50/0) (12950/@ ?1 3%)
?236) (1412%> ;3?8"/0) (728%) (28%)
(24?) (2401 %) (2437%) <1237 %) <7 14%)
(2537) (24420/@ %&17%) (?%290/o> ?16%)
(szx) (2543 %) ;}5 %) (1354%) (51 1%)
(2373) (14%0/0> (%%) <13%°/o) é%)
(%Ea) (?%% (QGSQOA)) (1353% ?20%)
(2295) (1782%> (1796"/0) ?24%) (28%)

Source: Ton Qadi Shuhbah, Tabaqal al-fugahd@ al-shafi‘iyah, ed. al-Hafiz ‘Abd al-Ali Khan, 4 vols. (Beirut:
‘Alam al-kutub, 1987).
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Table 4.8b. Progressive development of terms for learning in
Ibn Qadi Shuhbah’s text

Generation (# of Hassala Bahatha Darasa Tafaqqaha
Bios in Generation) Darrasa

1 3
(17) (18%)
2 4
(12) (33%)
3 4
(19) (21%)
4 1 4
(19) (5%) (21%)
5 3 4
(20) (15%) (20%)
6 6 1

(21) (29%) (5%)
7 3 5
(16) (19%) (31%)
8 6 12
(30) (20%) (40%)
9 1 3 5
(20) (5%) (15%) (25%)
10 4 11
(17) (24%) (65%)
11 3 7
(21) (14%) (33%)
12 3 14
(22) (14%) (64%)
13 1 2 8
(20) (5%) (10%) (40%)
14 1 3 9
(19) (5%) (16%) (47%)
15 4 10
(16) (25%) (63%)
16 1 5 10
(18) (6%) (28%) (56%)
17 1 9 11
(28) (4%) (32%) (39%)
18 2 8 7
(18) (11%) (44%%) (39%)
19 3 13 19
(31) (10%) (42%) (61%)
20 3 12 12
(26) (12%) (46%) (46%)
21 1 16 5
(29) (3%) (55%) (17%)
22 2 17 11
(40) (5%) (43%) (28%)
23 4 19 8
(26) (15%) (73%) (31%)
24 3 28 18
(49) (6%) (57%) (37%)
25 2 29 19
(57) (4%) (51%) (33%)
26 5 27 16
(44) (11%) (61%) (36%)
27 7 2 16 f

(33) (21%) (6%) (48%) (15%)
28 7 2 31 15
(45) (15%) (4%) (69%) (33%)
29 4 2 19 2
(25) (16%) (8%) (76%) (8%)

Source: Ton Qadr Shuhbah, Tabagal al-fugahd al-shafi‘iyah, ed. al-Hafiz ‘Abd al-Ali Khan, 4 vols. (Beirut:
‘Alam al-kutub, 1987).
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The number in parentheses under ‘generation’ is the actual number
of biographies in each tabagah. The numbers in parentheses below
the raw numbers for each category of learning reflect their per-
centage of occurrence in each generation. The number of biogra-
phies varies depending of the number of scholars who died in each
generation. Percentages are therefore helpful in understanding trends
because they help ameliorate the impact of sudden shifts in popu-
lation in each generation. Tables 4.8a and 4.8b also provide impor-
tant insights into how Ibn Qadi Shuhbah sought to depict the
development of Islamic intellectual thought. The two carliest meth-
ods of learning that Ibn Qadi Shuhbah describes are akhadha and
tafagqaha. Akhadha is statistically more common in the first two gen-
erations that had contact with al-ShafiT, but tafagqaha is still clearly
an important source of transmission. Ibn Qadt Shuhbah lists twenty-
nine scholars in the first two generations (224/839-298/911). Eighteen
of those listed are described as studying with al-Shafi‘T or one of his
companions. Eleven are described as having an akhadha relationship
with a teacher; seven, as studying with al-Shafi'T directly. Law is
listed as the subject of study in six of the eleven akhadha biographies,
only one of which is described as studying law with al-ShafiT and
no one else.” Darasa is not used as a descriptor of study in any of
the biographies and fafaggaha is used seven times. In four of the
biographies students are listed as studying (tafagqaha) specifically with
al-ShafiT and no one else (see table 4.9).

We see in these early biographies the different functions of akhadha
and lafaggaha educative connections. It is significant that Ibn Qadt
Shuhbah describes only one of the figh-centered akhadha relationships
as exclusively between al-ShafiT and a student whereas four of the
tafagqaha relationships are exclusive. Akhadha functions in these biogra-
phies to demonstrate the transference of authority from al-ShafiT to
his students, but not necessarily knowledge. As with the comparison
of darasa and lafagqaha, Ibn Qadi Shuhbah clearly sees akhadha and
lafagqaha as serving two important but different roles. Not only does
akhadha buttress claims on cultural capital by establishing intellectual
pedigrees that lead back to the eponym of the school, but it also
serves to create intellectual legitimacy. For some scholars it is clear
that the acquisition of knowledge had political and economic motives,

% Ibid., 63.
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Table 4.9. Repetition of terms for ‘study’ in the first two generations of
Ibn Qadi Shuhbah’s text

Biography Akhadha Subject Qara’a Subject Tafaqqaha
Number
1 With al-ShafiT  Law With al-Shafi‘t
and others
2 With al-ShafiT  Law
and others
3 With al-ShafiT  Law
7 With al- The
Shafit Risalah
8 With al-ShafiT  Law
10 With al-Shafit  %m
11 With al-ShafiT  Unlisted
12 With al-Shafit
13 With al-Shafi'T  %m
14 With al-Shafi‘t
20 With al-Shafi‘t
21 With students  Law
of al-Shafit
22 With students  %m
of al-Shafi‘t
24 With students Unlisted
of al-Shafit
25 With student Law With students
of al-ShafiT of al-Shafiv
27 With students
of al-Shafit
28 With students  Unlisted
of al-Shafiv
29 With students

of al-Shafit

Source: Ibn Qadi Shuhbah, Tabagat al-fugah@ al-shafiiyah, ed. al-Hafiz ‘Abd al-Alf
Khan, 4 vols. (Beirut: ‘Alam al-kutub, 1987).

but for others, the top scholars who saw themselves as religious pro-
fessionals responsible for the protection of Islam as a manifestation
of God’s will on earth, the acquisition of %m was a religious duty
that fell to the “wlama’. Charting akhadha thus not only served the
purpose of supporting social needs of intellectual elites but also the
very important purpose of establishing networks of legal authority.

As stated above, Ibn Qadi Shuhbah lists a number of scholars
that under other circumstances would not be considered important
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enough to warrant mention. They are listed, however, because they
studied, taught, and transmitted particular concepts or ideas that
originated with earlier scholars. They thus serve as conduits for the
transmission of knowledge and are necessary components in the struc-
ture of the school. Their authority to act as conduits furthermore
does not reside in their own knowledge or abilities but in their claims
to be the intellectual descendents of al-ShafiT. There are over five
thousand intellectual relationships described in the text between indi-
viduals across the generations. Ibn Qadi Shuhbah, with exacting
care, establishes a chain of authority that originates with al-Shafit
for all but 27 scholars.

Chains of authority are not, however, created equal. Studying law
through an akhadha relationship creates a level of authority but not
as strong as lafaqqaha. The claims to legitimacy that lafagqaha infer
are superior to all other educative relationships and are thus impor-
tant in Ibn Qadi Shuhbah’s attempts to map structures of juridical
authority and the authority of certain legal and methodological views
(see, for instance, the biographies of al-Muzani and al-RafiT above).

Figure 4.1 also shows that Ibn Qadi Shuhbah depicts a diver-
gence in the frequency of akhadha and lafagqaha relationships. It
demonstrates that, for the most part, lafaggaha remains a more dom-
mant mode of learning until the 19th generation (622/1225-640/1243).

Figure 4.1. Comparison of tafagqaha and akhadha
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Source: Tbn Qadi Shuhbah, Tabagat al-fugah@’ al-shafi‘tyah, ed. al-Hafiz ‘Abd al-Ali
Khan, 4 vols. (Beirut: ‘Alam al-kutub, 1987).
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Beginning in the 19th generation, a series of calamities are depicted
as besieging the Muslim Middle East, most significantly the Mongol
invasion that began in the early 7th/13th century. This is followed
by the outbreak of plague in the 25th generation (741/1340-759/1358).
The number of deaths recorded by Ibn Qadi Shuhbah beginning
with the 19th generation nearly doubles that of the previous tabagat,
and, over the coming years, reaches a peak in 25th generation. As
is made clear by figure 4.1, at the very time that these events over-
take the major centers of Islamic learning in the Middle East, tafagqaha
educative relationships begin to decline and are replaced by less intel-
lectually important akhadha connections.

Figure 4.2. Comparison of tafagqaha and darasa
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Source: ITbn Qadi Shuhbah, Tabagat al-fugah@’ al-shafi'tyah, ed. al-Hafiz ‘Abd al-Alt
Khan, 4 vols. (Beirut: ‘Alam al-kutub, 1987).

As figures 4.2-4.5 demonstrate, there were other important shifts in
Islamic learning during this period. As with akhadha and tafaqqaha,
there is an inverse relationship between tafaqgaha and darasa/ darrasa.
This trend indicates that, according to Ibn Qadi Shuhbah, there
may have been a relationship between the decline in personal legal
education and the rise of institutional legal education. It suggests a
number of possibilities: 1) that as institutions developed, teachers
became more preoccupied with ‘classroom’ instruction and had less
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time for independent individual instruction; 2) that, for reasons
explained in chapter six, there were fewer teachers available to teach
the ever increasing number of students that entered religious pro-
fessions, forcing teachers and students to use institutionalized or group
settings more frequently; and 3) because it appears that the permis-
sion to issue legal rulings was given almost exclusively through edu-
cation gained at a madrasah, increasing numbers of students, in order
to acquire the kinds of training and certifications necessary to enter
the legal profession, studied in an institution and ignored the more
traditional fafagqaha relationship.

Figure 4.3. Comparison of darasa, takharrgja, and qara’a, ishtaghala
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Source: Thn Qadi Shuhbah, Tabagat al-fugah@ al-shafi‘tyah, ed. al-Hafiz ‘Abd al-Alf
Khan, 4 vols. (Beirut: ‘Alam al-kutub, 1987).

Figure 4.3 depicts trends in the development of darasa/ darrasa, takhar-
raja, qara’a, and wshtaghala/ ashghala. Both darasa and ishtaghala increase
at roughly the same rate and indicates that Ibn Qadi Shuhbah is
attempting to draw a link between study at a madrasah and the broad-
ening range of subjects students learn. It also indicates that while
qara’a becomes more wide spread over time, it, and lakharraja, decline
in frequency in the last 3 to 4 generations (late 6th to early 9th/late
12th to early 15th centuries). Why this is the case is not immedi-
ately clear.
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Figure 4.4. Comparison of darasa and akhadha
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Source: Tbn Qadi Shuhbah, Tabagat al-fugah@’ al-shafi‘iyah, ed. al-Hafiz ‘Abd al-Alt
Khan, 4 vols. (Beirut: ‘Alam al-kutub, 1987).

Figure 4.4 shows an almost parallel increase in the frequency of
akhadha and darasa/ darrasa. The parallel development of the two forms
of study suggests that as institutional methods of learning became
more widespread so did the emphasis on personal and less formal
educative contacts. While Ibn Qadi Shuhbah does not lavish praise
on either akhadha or darasa/darrasa as the preferred method of learn-
ing he implies that as tafagqaha became less common, akhadha and
darasa/ darrasa filled the void. It also suggests that, as tafaggaha rela-
tionships became less common, other, less important forms of author-
ity were required to augment the ability of jurists to claim the right
to work in religious professions.

Ibn Qadi Shuhbah suggests a model for authority in the first two
generations that implies that learning based on personal contact
between teacher and student is the ideal. All of those listed in the
first two generations attended either al-ShafiT or one of his students
personally. The most important of them had one-on-one contact as
is implied by akhadha and tafagqaha. With the decline of tafagqaha as
a source of one-on-one legal education and authority transference,
akhadha appears to have become more important as a source of
authority and the institutional darasa became more important as a
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source of legal knowledge. Ibn Qadi Shuhbah implies that instead
of being opposite extremes, and in some sense in conflict (as both
the institutionalists and social historians suggest), they worked in con-
cert for the continuing maintenance of the law. Why tafaggaha declines
and other modes increase is hard to extrapolate from the text; but
the theme of change in legal authority in the face of enormous polit-
ical, economic, and environmental crises is central to the rhetorical
purposes of his work.



CHAPTER FIVE

THE DEVELOPMENT OF TRENDS IN THE
TRANSMISSION OF LM

Several authors have approached the issue of the decline of Islamic
jurisprudence in the medieval period. One of the main areas of
debate concerns the issue of gtihad, whether it came to an end, and
if so, in what period, and why. fjtihad is generally defined as exhaust-
ing effort in the use of personal reason. The primary purpose of yt-
had 1s the discovery of new legal rules based on the texts of revelation
(the Qur’an and sunnah). Litthad 1s thought to have been restricted to
jurists who have attained high levels of training in textual analysis
and reason. Thus, ytthad is personal reason guided by methods and
methodologies developed over centuries of legal theoretical develop-
ment.! Each legal school (madhhab) developed its own methods and
methodologies of legal reasoning that were supposedly based on the
opinions of the founding fmams. Over time, however, the kinds of
training necessary to use ylhad became too extensive, and, accord-
ing to some examinations of Islamic law, the use of glzhad slowly
disappeared.

Joseph Schacht, for instance, argues that the so-called ‘gate of
ytihad’ closed as early as the tenth century. He contends that gtihad
came to an end following the consolidation of the initial five, and
later four, schools of law when, in the early years of the ‘Abbasid

' There have been many Muslim jurists and legal theoreticians who wrote on
ytihad and its limits. For those that seem to have been most influential on Ibn Qadrt
Shuhbah see Muhammad b. Idris al-Shafit, al-Risalah, ed. Ahmad Muhammad al-
Shakir (Cairo: Mustafa Babt al-Halabi, 1969), 487-503; Abu Ishaq Ibrahim b. ‘Al
al-Shirazi, Sharh al-luma’, ed. “Abd al-Majid Turki, 2 vols. (Beirut: Dar al-gharb al-
islami, 1988), 1041-72; Jalal al-Din Muhammad b. Ahmad al-Mahalli al-ShafiqT,
Sharh al-waragat fi Um usal alfigh ‘ala waragat abt al-ma‘ali imam al-haramayn ‘abd al-
malik b. yasuf b. muhammad aljuwayni al-shafi? wa ma‘ahu hashiyat al-shaykh ahmad b.
muhammad al-dumayati al-shafit (Cairo: Matba‘at Muhammad ‘Al Subayh, 1965),
87-89; Ibn Hajib, Kitab mukhtasar al-muntaha al-usal (Cairo: Matba‘at al-sa‘ada, n.d.),
122-31; al-Nawawi, al-Mama‘, vol. 1, 49-66.
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Caliphate, “Islamic law had been elaborated in detail.”* The per-
ception that the law was fully articulated led jurists to deny the right
of independent reasoning to scholars living after this period. Instead
of ytihad, Schacht argues that taglid—what he describes as the “unques-
tioning acceptance of the doctrines of established schools and author-
ities”—became the norm.’

Noel Coulson, following Schacht, argues that like other legal systems
such as Roman law, Islamic law was based on a system of prece-
dent that placed great emphasis on early juristic authority. As the
schools of law were established by the early tenth century, the writ-
ings of their founders became the source of all later legal knowl-
edge. The ability of think independently slowly disappeared because
there was little need to find new legal solutions due to the rather
static nature of Islamic society.* Although Schacht has been wrongly
portrayed as giving rise to the idea that Islamic law lost its ability
to be creative, his emphasis on the formation of schools of law and
the desire of later jurists to be affiliated with one, has led scholars
to argue, as does Coulson, that the need to be a member of a school
meant that jurists gave up their right to independent thought.’

Wael Hallaq has argued, to the contrary, that gtihad-like activities
continued to be practiced well into the late medieval period, although
debates about the disappearance of muyjlakids, which may have been
prompted by millennial expectations, indicate that concerns about
the continuing existence of legal speculation may have foreshadowed
later decline.® He argues that in one way Schacht and Coulson were
correct to argue that there were discussions concerning the closing

? Joseph Schacht, An Introduction to Islamic Law (Oxford: The Clarendon Press,
1964), 69. For another restatement of this idea see Schacht, “The Schools of Law
and Later Development of Jurisprudence,” in Law wn the Middle East, ed. Majid
Khadduri and Herbert J. Liebesny (Washington, D.C.: The Middle East Institute,
1955), 73-76.

3 Schacht, An Introduction to Islamic Law, 69-71.

* Noel J. Coulson, Conflicts and Tensions in Islamic Jurisprudence (Chicago: University
of Chicago Press, 1969), 41-44.

% Schacht, Introduction to Islamic Law, 71-73; Also see Norman Calder, “al-Nawawi’s
Typology of Mufiis and its Significance for a General Theory of Islamic Law,”
Islamic Law and Soctety 3 no. 2 (1996): 157.

% See his, “Was the Gate of Jjtihad Closed?” International Journal of Middle Eastern
Studies 16 (1984): 3—41; also see Authority, Continuity and Change in Islamic Law, 81;
and his “On the Origins of the Controversy about the Existence of Mujtahids and
the Gate of Ijtthad,” Studia Islamica 63 (1986): 133-35.
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off of ytihad in the tenth century. This discourse was primarily con-
cerned with preventing new schools from forming and had little to
do with the actual abilities of jurists to use independent reasoning.
Hallaq differentiates between the absolute ytihad that later scholars
claimed was the sole activity of the school founders and ‘affiliated’
ytihad that high level scholars in each of the schools claimed for
themselves.”

Hallaq points out that most forms of independent thought were
configured by jurists as taqlid. Taqlid, far from being the blind accep-
tance of authority as it is defined by Schacht, actually represents a
broad range of legal reasoning that included ytihad-like modes of rea-
soning to very restricted and almost blind kinds of legal adherence.?
One who practices taglid 1s a mugallid (‘an adherer’) and is not certified
to use individual reason in areas of law where he is deficient in
training. Hallaq argues that the discourse over faglid has led modern
scholars to assume that independent thought declined. In fact, he
argues, forms of gtthad-like activities continued until the nineteenth
century.’

This chapter complicates the discussion of gtihad by looking at
how Ibn Qadi Shuhbah develops ideas specifically related to the dis-
covery of law. He was not primarily interested in the discourse about
the survival of legal reasoning in the way that modern scholars are.
Modern scholarship has tended to focus on the activities of high
level jurists and not the low and mid-level scholars that were inti-
mately involved in the day-to-day administration of law in society.
Instead, Ibn Qadi Shuhbah focuses on the dissemination of legal
knowledge to jurists across an entire range of abilities and author-
ity and seeks to demonstrate that, by the ninth/fifteenth century,
while gtihad continued on a limited basis (for high ranking scholars),
the majority of jurists had become memorizers of substantive legal
dicta handed down from earlier times. In doing so, Ibn Qadi Shuhbah
seeks to assert the authority of substantive legal texts containing diver-
gent legal opinions (ikhtilaf) transmitted through the writings of,
among others, Abtu Ishaq al-Shirazi (d. 476/1083), al-RafiT (d. 623/
1226) and, al-Nawawi (d. 676/1277). According to Ibn Qadi Shuhbabh,

7 Authority, Continuity and Change in Islamic Law, 57—62.
% Ibid., 86-120.
? Ibid., 217-35.
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these texts reach the highest level of authority because each ruling
transmitted by these master jurists can be traced through an unbro-
ken chain of scholars back to al-Shafi‘T and ultimately to the Prophet
Muhammad. These authorities, therefore, provide a protective bar-
rier for the madhhab, guarding it from the insertion of legal rulings
by less-qualified jurists.

Ibn Qadt Shuhbah’s reconstruction of Islamic legal huistory

Ibn Qadr Shuhbah pays exacting attention to the placement and
ordering of concepts, terms, and information. Because of his atten-
tion to detail it is important to examine how and where he locates
certain ideas central to the transmission of %m in his text. The acqui-
sition of %m is the primary function of ytihdd and is perhaps the
most important concept in all of Islamic law. 7/m means ‘knowl-
edge,” or sometimes ‘science.” ‘I/m is always elusive because it can
only be perfectly known by God. Knowledge exists ‘out there’ some-
where, and the job of a jurist ( fagih) is to discover (literally ‘under-
stand’) God’s knowledge. Figh, as is discussed in chapter four, is
usually translated as ‘law,” (or here ‘substantive’ law, or rules) but
its literal meaning is ‘understanding.” Therefore, figh 1s a jurist’s under-
standing, with reasonable probability (zann), of God’s knowledge (%/m).
Ilm, in the sense of ‘science,” means the pathways by which a scholar
might locate knowledge. Thus, there are fields such as wUm al-nahw
(the science of grammar), or %m al-tafsir (the science of Qur’anic
commentary), all of which allow scholars to gain approximations to
God’s uUm."

Understanding God’s um involves the interpretation of the Qur’an
and Sunnah through the use of ones ytihad.'' The Qur’an is thought
to be composed of individual instances of revelation (shar‘) that were
‘sent down’ by God through the Angel Jabril (Gabriel) to Muhammad
in response to specific problems or issues that he faced."” Revelation,

1" For a detailed discussion of knowledge in Islamic thought see Franz Rosenthal,
Knowledge Triumphant: The Concept of Knowledge in Medieval Islam (Leiden: Brill, 1970).

" The following discussion is meant to present a basic overview of usil al-figh
(methodologies for knowing the will of God) and is in no way designed to be com-
prehensive or exhaustive. It is based primarily on Sharh al-luma® by Abu Ishaq al-
Shirazt and on the Waragat by Imam al-Haramayn al-Juwayni.

12 Weiss, The Search for God’s Law, 68—69; Mohammad Hashim Kamali, Principles
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however, did not occur all at once but was sent down over a period
of twenty-three years (610-632 CE). Understanding revelation is
made more complicated by the fact that the text of the Qur’an is
not organized chronologically or by theme, but is arranged accord-
ing on the length of each chapter (although the first chapter is quite
short and the final ten chapters vary in length). Additionally, each
chapter does not represent a single instance of revelation but in many
cases 1s thought to be composed of individual skar® that were then
combined by Muhammad. In many instances, verses of the Qur’an
that appear together can individually originate from very different
time periods and are in no specific chronological order.'
Understanding the context (the place, time, and issue that prompted
it) in which an individual instance of sk is thought to have occurred
is considered one of the most important aspects of discerning the
meaning of revelation. The study of the historical causes and con-
texts of revelation is referred to as ‘asbab al-nuzal’ (frequently trans-
lated as the ‘occasions of revelation’ but it also has the connotation
of the ‘causes of revelation’).'* One of the reasons for the rise of the
asbab al-nuzul genre was to explain apparent conflicts in the text of
revelation. Over the course of several centuries scholars developed
theories that explained these conflicts by emphasizing that because
revelation occurs in time, and in response to particular circumstances,
it 1s necessary to know the context of each revelatory event. Passages
in the text of revelation that appear similar may in fact be respond-
ing to very different problems and thus the causative factor (%/lah)
that results from each instance of shar* may be quite dissimilar."
One of the basic paradigms that arose from this theory of reve-
lation was naskh (abrogation). Naskh occurs when the operative sec-
tion of one shar® that is thought to imply a particular rule is abrogated
by a rule contained in a later instance of revelation that is deter-
mined to have been sent down in response to a similar situation.'®

of Islamic Jurisprudence (Petaling Jaya, Selangor Darul Ehsan: Pelanduk Publications,
1989; reprint Cambridge: The Islamic Texts Society, 1991), 14-16.

% For an interesting examination of this sec Mustafa Zayd, al-Naskh fi al-quran
al-karim dirasat tashri‘tyak tartkhiyah nagdiyah, 2 vols. (Cairo: Dar al-fikr al-‘arabiyah,
1963).

" See for instance, Jalal al-Din al-Suyttl, Lubab al-nuqil fi asbab al-nuzal (Beirut:
Dar ihya’ al-‘ulum, 1978).

" Hallaq, A History of Islamic Legal Theories, 84—99.

1% Weiss, The Search for God’s Law, 503-05. Admittedly, this is an over simplification
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Furthermore, although each shar® is a manifestation of God’s knowl-
edge its meaning is not always clear. Because revelation reflects God’s
ultimate and universal knowledge it is frequently obscure and is
thought, therefore, to contain explicit and implicit references that
can only be understood when various hermenecutical methods are
applied to the text.'” Disciplines such as grammar (nahw) and lexi-
cography (lughah) developed originally as a means of unearthing the
hidden and obscure meanings of the text.

The text of the Qur’an is itself quite short; consisting of 114 chap-
ters and just under 6300 verses, very few of which actually contain
material thought to have legal content.'”® As Islamic society devel-
oped, groups began to emerge that argued that the Qur’an, because
of its size and limited scope, needed to be supplemented by other
sources. Debates about what kinds of supporting sources were per-
missible were at times heated and continued well into the eleventh
century (in some respects they never ended and continue even today).
By the ninth century a consensus emerged that Muhammad-his
actions and sayings as collected and transmitted in texts referred to
as hadith-should serve as a companion to the Qur’an."

The idea that an individual could serve as a living example for
others predates Islam. Arabs had for centuries believed that people
inherited the qualities and abilities of their ancestors.”” This idea was
referred to as “Sunnah’ (literally ‘example’), and with the formation
of Islam became an important religious concept. There is some debate
as to whether the early Muslim community believed that Muhammad
possessed something special that set him apart from others as a liv-
ing example. There is evidence early in Islamic history, especially in
Medinah, that his example was just one of many that the Muslim

of what was a very controversial and problematic legal theory. See John Burton,
The Sources of Islamic Law: Islamic Theories of Abrogation (Edinburgh: University Press,
1990), for an excellent overview.

7 Hallaq, 4 History of Islamic Law, 45; Weiss, The Search for God’s Law, 138—41;
Kamali, 91-94.

'8 Kamali, for instance, argues that there are only 350 verses with legal content
(p. 14). Al-Bayhaqt (d. 458/1066), in his collection of Qur’anically derived rules
that he transmits from al-Shafi‘f, claims that there are just over 500. See his Ahkam
al-qur’an, 2 vols. (Beirut: Dar al-kutub al-‘Glmiyah, 1975).

' Bernard Weiss, The Spirit of Islamic Law, 12-14.

2 Tgnaz Goldziher, Muslim Studies (Muhammedanische Studien), ed. S. M. Stern and
trans. G. R. Barber and S. M. Stern, 2 vols. (Chicago: Aldine Publishing, 1971),
vol. 2, 25-26.
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community used to establish social and legal norms.”’ Over time, as
a result of a number of political, religious, and social factors, the
sunnak of Muhammad became more important and came to be seen
as a source of knowing the will of God.*

In early Islam there were literally hundreds of thousands of fadith
that purported to transmit the sunnah of the Prophet. One of the
carly complaints about the use of fadith as a source of law was that
many were fabricated by transmitters. As Ignaz Goldziher demonstrated
a century ago, hadith were manufactured for political, religious, and
other motives.” Over the course of the first two to three centuries
of Islamic history, a science of hadith studies (Um al-hadith) developed
that attempted to create methods of ensuring the veracity of fhadith.
Usually, these methods focused on the chain of transmission (isnad)
by which a hadith was passed down over the generations and rarely
focused on the authenticity of the text (main) itself.**

The most authentic hadith were those that were transmitted by
four independent chains of transmission, although very few of these,
so called, mutawatir hadith actually existed. Most hadith were trans-
mitted by independent chains and many did not possess complete
and uninterrupted usnads. Because of the absolute emphasis on rev-
elation as a source of %m, even fhadith with incomplete isnads could
be used to discover the will of God in situations where no other
revelatory text existed.”

Law, however, did not emerge ex niulo with the development of
legal schools in the tenth century.? Jurists, political leaders, and other
individuals had, since the time of the Prophet, issued legal rulings
or given advice on correct practice. Over time, as more people came

2 Ibid., 26-37.

2 John Burton, An Introduction to Hadith (Edinburgh: University Press, 1994), 17-29.

# Goldziher, Muslim Studies, vol. 2, 89—144; Schacht, Origins of Muhammadan
Jurisprudence, 58-81; Gautier H. A. Juynboll, Muslim Tradition: Studies in Chronology,
Provenance and Authorship of Early Hadith (New York: Cambridge University Press,
1983); Eerik Dickinson, The Development of Early Sunnite Hadith Criticism: The Tagdima
of Abt Hatim al-Razi (240/845-327/938) (Boston: Brill, 2001), vii—x.

# Dickinson, 57-79; Burton, An Introduction to Hadith, 169—77, Muhammad Zubayr
Siddiqr, Hadith Literature: Its Ongins, Development and Special Features, ed. Abdal Hakim
Murad (Cambridge: Islamic Texts Society, 1993), 76-90; 113-16.

» Hallaq, A History of Islamic Law, 58—68.

% Much has been written about the rise of the law prior to the formation of the
main schools of law. See Schacht, The origins of Muhammadan Jurisprudence; Hallaq, A
History of Islamic Legal Theories, 7-21; Melchert, The Formation of the Sunni Schools of
Law, 1-86.
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to do things in particular ways, these practices became codified. Early
legal texts, such as the Risalah by al-Shafi‘T, are concerned with jus-
tifying practice that emerged in the century following the death of
Muhammad and came to be accepted as orthoprax and orthodox
behaviors.”’ The need to justify the received practices of Muslims in
such areas as prayer, fasting, and the pilgrimage led to the devel-
opment of notions of consensus (yma“). ima‘ came to be seen as a
third form of revelation that was based on a hadith that quotes
Muhammad as saying “my community will never agree on an error.”*

Iima“ came to include the consensus of the community (yma“ al-
‘amm) and the specific consensus of the community of jurists (yma“
al-khass). Iima’ al-‘amm governed broad categories of practice and
belief, especially the ritual necessities of prayer, fasting, giving alms
to the poor, and pilgrimage to Mecca.” ma‘ was justified by the
legal fiction that, during the generation in which consensus is thought
to have formed, no voice of dissent is recorded. The functional
difficulties of this notion for gma“ al-‘amm are obvious. Because dis-
sent was always a part of Muslim society, especially in its formative
years, yma“ al-‘amm was thought to apply in cases only when those
who ‘counted’ as representing othrodoxy and orthopraxy agreed on
an issue. Thus dissenting groups such as the Shi‘ah and the Khawarij
were excluded from collective voices that counted in the establish-
ment of consensus.”

Iima“ al-khass tunctioned in much the same way as general con-
sensus. In the case of the yma“ of the jurists, legal authorities qualified
to deal directly with the texts of revelation (mujtahids) only counted
in the formation of consensus. Even with this more restricted kind

77 See, for instance, the discussion of inheritance and the role of pre-existing pub-
lic attitudes on interpreting and devising rules of abrogation in al-Risalah, 136—46.
Also sce Wael Hallaq, “Considerations of the Function and Character of Sunnt
Legal Theory,” Journal of the American Ornental Society 104, no. 4 (Oct—Dec., 1984):
679—689.

B “La tgtamiu ammati ‘ala dalalah.” Al-Waragat, 11.

¥ Tt does not appear that all scholars recognized the gma“ al-‘amm, and certainly
few if any would place it on the same level as the special yma“ of the jurists. Al-
ShafiT, in his Risalah seeks to certify the consensus of the public, largely for rea-
sons discussed above (see his discussion on pp. 471-72). Other scholars, such as
Imam al-Haramayn al-Juwayni in their discussions of gma’ restricted it to the jurists
(al-Waraqat, 11).

% Albert Hourani, “The Basis of Authority in Sunnite Consensus,” Studia Islamica
21 (1964): 13-60.
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of yma“, locating a rule on which all qualified jurists in a generation
agreed, or one on which no one asserted dissent, was relatively rare.
While claims that unanimity existed on various rules was common,
most later jurists were able to pass over such assertions by locating
multakids in the same or in later generations that either ignored the
claim or were unaware that one was supposed to have existed.”

Although the Qur’an, sunnah, and yma‘ came to be seen as man-
ifestations of revelation and thus sources of knowing the will of God,
they still were not comprehensive enough to allow them to serve as
the foundation of %/m in all situations, especially as the Muslim world
expanded to embrace many different cultures and social groups.
Jurists developed modes of analogical reasoning (giyds) that when
applied to the texts of revelation (the Qur’an and sunnah) allowed
for a much more flexible and diverse system of thought. Locating
%m in revelation became easier and allowed for the expansion not
only of law, but of all areas of religious knowledge.

Quas also made the attempts by jurists to rationalize previous prac-
tice easier because it allowed them to create legal fictions about the
differing methodologies of jurists before the rise of the schools. As
was said above, jurists, after the rise of the schools, frequently were
troubled by the received practice of early Muslims that appeared in
later times to violate social and religious norms. Because of the stip-
ulations of yma“, however, it was not possible for jurists in the tenth
and eleventh centuries to condemn Muslims who lived in the sev-
enth and eight centuries. Jurists had to devise methods that corrected
current practice while still refraining from imputations of sin on ear-
lier generations. Qipas became the standard method.”

Quas can be a complicated activity that involves a number of fac-
tors that go beyond the scope of the present work. In its most basic
form, scholars turn to ¢iyas when they are confronted with a prob-
lem for which no explicit rule can be found in revelation or in the
body of previous rulings. Jurists, therefore, try to locate an analo-
gous situation in revelation (hence the importance of understanding
context) and if the causative factors (%al, sing. %lah) in both the rev-
elatory text and in the problem are analogous, the jurist takes the

! Hallag, “On the Authoritativeness of Sunni Consensus,” International Fournal of
Middle East Studies 18 (1986): 427-54; Weiss, The Search for God’s Law, 240-58.
2 Hallag, “Considerations,” 680.
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rule derived from the original problem solved by revelation, and
applies it to the new problem.* By using ¢iyas on the sources of rev-
elation scholars thus expand the scope by which %m (the authorita-
tive knowledge of God) can be applied to various issues, both inside
and outside the law.

QOias soon gave way to other kinds of interpretive strategies as
jurists sought to rationalize previous practice. With ¢uas, jurists were
able to project back into time and ‘recreate’ previous legal rulings
to justify practice. They were then able to argue against the ana-
logical maneuvers of previous ‘jurists’ and propose ‘new’ rulings that
fit changing circumstances.*® Other methodologies, such as istihisan
(juristic preference) and us#zslah (ruling in the public good) developed
out of gyas and expanded not only the abilities of jurists to ratio-
nalize previous practice but, in theory at least, find new solutions
that responded to the changing needs of the community.®

Out of the initial attempt to rationalize previous practice a diverse
discipline known as ‘usiil al-figh® (literally, ‘the roots of understanding
God’s m’) developed. What this discipline came to represent is
directly connected to the debates about the closing off of jtihad and
will be taken up in the next chapter. That some forms of legal
methodology are necessary for the discovery of %m is not in dispute.
It 1s not clear, however, whether all scholars agreed on the kinds and
levels of usal that were necessary to find %m in the texts of revelation.*

Reading Ibn Qadi Shuhbah’s text shows that he places great store
in the kinds of %m scholars discovered, received, and transmitted.
An analysis of the progressive development of the text has isolated
36 variables repeated in Ibn Qadi Shuhbah’s 7 abagat that represent
either %/m or authority structures associated with its transmission. Of
these 36 variables, there are five broad categories of %m (see figure
5.1) which seem important to Ibn Qadi Shuhbah: 1) speculative the-
ology (kalam), 2) speculative legal methodologies (usul al-figh), 3) sub-

* Hallaq, A History of Islamic Legal Theories, 83-95.

* Hallaq, “Considerations,” 682.

% Ibid., 683-89.

% See for instance, Sherman Jackson, “Fiction and Formalism: Toward a Functional
Analysis of Usil al-Figh,” in Studies in Islamic Legal Theory, ed. Bernard Weiss (Boston:
Brill, 2002), 177-201; and Mohammad Fadel, “‘Istzisan is nine-tenth of the Law:’
The Puzzling Relationship of Usal to Furd® in the Maliki Madhhab,” in Studies in
Islamic Legal Theory, ed. Bernard Weiss (Boston: Brill, 2002), 161-76.



THE DEVELOPMENT OF TRENDS IN THE TRANSMISSION OF A7 159

Figure 5.1. Categories of m and their practitioners

Categories of Ilm Practitioners of Ilm
Kalam Mutakalliman
Usal al-Figh Usaltyah
Tgh, Fura', Ikhtilaf Fugaha®
Hadith Muhaddithun
Adab

Source: Ibn Qadi Shuhbah, Tabaqat al-fugaha’ al-shafityah, ed. al-Hafiz ‘Abd al-Alt
Khan, 4 vols. (Beirut: ‘Alam al-kutub, 1987).

stantive legal rules ( figh, furid’, and khtlaf), 4) traditions of the Prophet
(hadith), and 5) literary arts not formally studied under the other cat-
egories (adab).

In addition to adab, there are a number of other religious sciences
that are listed in the text that will be referred to as ‘non-primary’
forms of %m. These include Arabic, Qur’an recitation, Qur’an com-
mentary, rhetoric, philosophy, medicine, historical studies, grammar,
lexicography, and variant readings of the Qur’an. Each of these areas
of Um become important over the course of Islamic history but serve
as secondary areas of interest in Ibn Qadi Shuhbah’s text.

Beyond areas of %m, Ibn Qadi Shuhbah outlines classes of author-
ity that are important in the discovery and transmission of knowledge
(See table 5.1). He indicates that four primary classes of practition-
ers of um are important: 1) the speculative theologians (mutakallimin,
sing. mutakallim), 2) speculative jurists (usitltyah, sing. usilt), 3), sub-
stantive jurists ( fugaha’, sing. faqih), and 4) traditionists (muhaddithiin,
sing. muhaddith). These classes of practitioners represent specializa-
tions in m and are not mutually exclusive. In other words, a scholar
could specialize in any category of knowledge, or have several spe-
cializations at the same time. For instance, one could be referred to
as a specialist in theology and as a specialist in hadith.

Subsumed under the four classes of %m practitioners, Ibn Qadt
Shuhbah lists five ranks of authoritative jurists as being important.
These are: 1) the student companions of al-Shafi‘t, (ashab al-Shafi?)
2) student companions of the student companions of al-ShafiT (ashab
ashab al-Shafi7), 3) the proponents of authoritative divergent points
of view (ashab al-wwuh), 4) jurists qualified to engage in the expen-
diture of effort in the resolution of legal problems (mytakidin), and
5) memorizers/preservers of substantive law (huffaz). Memorizers or
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preservers of substantive law are referred to in the text as memo-
rizing law ( figh), legal rules ( fura), divergent opinions (ikhtilaf), the
authoritative doctrine of the school (madhhab) (but, in the analysis
that follows excludes those who memorize fadith and Qur’an).

Figure 5.2. Ranks of authority in the discovery and transmission of %m

. Ashab of al-ShafT

. Ashab of the Ashab of al-ShafiT
. Ashab al-Wuyah

. Mujtahidan

. Huyffaz

Source: ITbn Qadi Shuhbah, Tabaqat al-fugaha’ al-shafityah, ed. al-Hafiz ‘Abd al-Alt
Khan, 4 vols. (Beirut: ‘Alam al-kutub, 1987).

O > OO N —

In the formation of substantive rules, Ibn Qadi Shuhbah mentions
four different sources or bodies of authoritative knowledge (see figure
5.3): 1) the commonly held opinions in both method and rules that
form the core ShafiT doctrine (madhhab), 2) substantive legal rules
which are transmitted from generation to generation through direct
contacts between teachers and students ( furi‘), 3) authoritative dis-
agreement which represents the range of permissible opinions allowed
in the school on certain subjects (khtilaf, or sometimes masa’il), and
4) the opinions of certain jurists which came to represent sub-schools
(tartg, or sometimes farigah) within the Shafi‘t madhhab.

Figure 5.3. Sources or bodies of authoritative knowledge in the formation
of substantive rules

1. Madhhab

2. Furii

3. Ikhtilaf/ Masa’il
4. Targ

Source: Ibn Qadi Shuhbah, Tabagat al-fugaha@® al-shafityah, ed. al-Hatiz ‘Abd al-Alt
Khan, 4 vols. (Beirut: ‘Alam al-kutub, 1987).

It is important to emphasize that furi figh, and khtilaf are not nec-
essarily different categories of law. Furia® and figh are both under-
standings of God’s will as it is expressed in legal discourse. Ikhtilaf
are figh or furd® on which jurists disagree. In other words, #khtilaf is
a comparative category which establishes the commonalities and
differences between rules. If a jurist derives a rule which is different
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from another rule on the same issue, this is a form of #hAtilaf. The
question becomes, how many rules actually diverge? Most of the
jurists listed by Ibn Qadi Shuhbah in the early periods of legal for-
mation were holders of htilaf. This would indicate that when Ibn
Qadt Shuhbah speaks of fura® and figh, he is most likely referring to
rules which diverge from other rules. Ibn Qadi Shuhbah is very
careful, however, in the terms he uses and we will not attempt to
create meanings that he seems reluctant to indicate. The following
refers to ikhtilaf only when it is clear that he intends this meaning
(i.e., when he refers to it directly, or to texts that catalogue diver-
gent opinions).

In many cases, Ibn Qadi Shuhbah, particularly in treating later
periods in his history of the school, directly contrasts madhhab (com-
monly held opinions that rose to the level of doctrine) with #htlaf
(authoritative dissenting opinions), further demonstrating the difference
between the two, while at the same time maintaining that fura* results
from the dynamic process between the two. In other words, ‘mad-
hhab, as is made clear below, refers to core doctrines on which
authoritative jurists have agreed, while ikhtilaf are those points of law
on which these same jurists have differed.”” In traditional Islamic law
there existed an important, and often overlooked, subjectivity in the
law that allowed for differing points of view to carry the same level
of correctness. Subjectivity arose out of the concept of probability
(zann), which held that because only God can ultimately know what
God’s will actually is (i.e., ‘truth’), if two jurists, both using sound
legal methods of discovery, derive opposing opinions, both judgments
are considered ‘probable’ reflections of God’s will. The uncertainty
that the concept of zann caused, while acceptable, was, however, not
preferable. The need for consensus on legal rulings, and thus cer-
tainty (which is based on the concept of yma), drove jurists to look
again at previous rulings and to determine how they were originally
established. This constant and dynamic process of reexamination
is what drove jurists to find new legal rules and to refine earlier
concepts.™

% For an excellent discussion of the different definitions of madhhab see, Hallaq,
Authority, Continuity and Change in Islamic Law, 155—60.

% Weiss, The Spirit of Islamic Law, 113—44; Hallaq, Authority, Continuity, and Change
i Islamic Law, 126-52.
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Legal disputation was not the only area in which jurists developed
interests that concerned tabagat authors. George Makdisi has pointed
out, with regard to al-SubkT’s T abagat al-shafityah al-kubra, that debates
between traditionalists and Asharl theologians, and specifically al-
Subki’s argument for the inclusion of the latter, is central to the pur-
poses behind his bio-history.” Conversely, Makdisi argues that Abu
Ishaq al-Shirazr’s 7 abaqat al-fugaha@® was written for the purposes of
establishing the traditionalist triumph over rationalism.*” Thus the
composition of legal tabagat texts, according to Makdisi, came out
of the traditionalist/rationalist struggle. If Ibn Qadi Shuhbah was
writing in response to this debate then it would stand to reason that
one school of authority (traditionalists or speculativists) would dom-
inate his attention.

The main protagonists in this struggle, from Makdisi’s point of
view, are the mutakalliman (their allies in the madhhab, the usaliyah),
and their opponents, the muhaddithan. Indeed, although the muhaddithiin
do not by necessity represent traditionalist consensus, if they were
more central to a traditionalist point of view they should receive
more attention than their enemies. Of the 784 jurists Ibn Qadt
Shuhbah lists in his text, 65 are said to engage in some aspect of
theological speculation, 202 are mentioned as studying or transmitting
knowledge about speculative jurisprudence, and 483 are mentioned
as transmitting, hearing, or otherwise engaging in the study of tra-
dition. This suggests, at least on the surface, that Ibn Qadr Shuhbah
leans away from speculative issues.

Of the 65 scholars who are described as being engaged in theo-
logical speculation, eight are said to have been Ash‘arites, and only
three are referred to directly as mutakalliman. The first is Ibn Kullab
(d. 240/852), who was “among the great theologians and among the
people of the sunnah.”*' The second is Abt Hasan al-Ash‘art (d. 324/
935) himself, who is cited as having turned away from the Mu‘tazilah.*
The last mutakallim listed 1s Abu al-Fath al-Missist (d. 542/1147) who,
while listed as an usilz, is also said to have heard hadith.** No Mu‘tazilt
is given a notice in the 7T abagat. Of the rest, seven are said to have

¥ Makdisi, “Ashari and the Ash‘arites,” 57-60.
0 Makdisi, “7 abagat,” 385-88.
' Khan, vol. 1, 47.
2 Ihid., 84.
5 Ihid., 315.
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specific training in uUm al-kalam, and 16 in wusil al-din (‘sources of reli-
gion’), although exactly what this entailed, and how the two fields
differed, is difficult to distinguish from the text.

Of the 202 jurists who had or dispensed specific training in wusil
al-figh, 19 are referred to as ‘usalr.” Five of these only were involved
with fadith in any capacity, and three of those are listed as being
muhaddith as well. Of the 483 jurists who engaged in hadith in some
manner, only 30 are referred to as muhaddith, nine of whom also
engaged in usil.

Table 5.1. The progressive development of categories of law

Generation Fura® Ikhtilaf Tatg Hafiz Mutalud  Madhhab  Ashab — Ashab  Ashab
Wujah Ashab Shafit

Shafit

1 o1 - 1 - - ~ 8(16)
2 9 8 - - - - - 313 -
3 13 12 - - 2 - 2 - -
4 8 o - - - ~ 2 - -
5 13 2 - - - - 1 -
6 19 17 - - - 1 1 -
7 15 5 - - - - 4 -
8 24 19  — 2 1 4 2 - -
9 11 1 1 4 2 - -
10 11 9 - - 1 3 2 - -
11 6 14 - - 1 4 4 -
12 13 12 -1 2 4 1 -
13 12 0o -1 - 5 - -
14 11 14 - - - 3 - - -
15 7 4 -1 - 3 - - -
16 4 4 - - - 2 - - -
17 9 7 - - - 6 - - -
18 4 5 1 1 3 - -
19 13 9 - 5 2 4 - - -
20 6 7 -2 1 7 2 - -
21 6 4~ 6 2 9 - - -
29 8 5 - 8 1 10 -
23 3 2 - 5 1 1 - - -
24 12 6 2 9 1 5 - - -
25 18 8 2 7 1 5

26 15 7 2 8 2 5 - - -
27 7 2 3 11 2 - - - -
28 15 2 4 13 1 2

29 1 5 2 15 1 - - -
Totals 322 251 15 99 25 83 23 3 8

Source: Ibn Qadi Shuhbah, Tabaqat al-fugaha’ al-shafiiyah, ed. al-Hafiz ‘Abd al-Alt
Khan, 4 vols. (Beirut: ‘Alam al-kutub, 1987).
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This synchronic explanation of the text indicates that while Ibn Qadt
Shuhbah placed greater emphasis on fhadith as an authoritative source
of knowledge over usil al-figh and lastly kalam, he seems to have
struck a middle ground in the ‘debate’ over the inclusion of specu-
lativists (rationalists) versus traditionalists. Those referred to as belong-
ing to a specific ‘camp’ account for less than 10% of all jurists
discussed, with speculativists and traditionalists receiving almost equal
representation. If Ibn Qadi Shuhbah understood there to have been
a historical conflict between camps, it seems to have made little
difference to him.

Then what, as a matter of historical development, did concern
Ibn Qadi Shuhbah? As mentioned above, Ibn Qadi Shuhbah lists
nine classes of authority in the transmission of %m (five ranks of
authoritative jurists and four sources of authoritative knowledge).
These classes, and the way Ibn Qadi Shuhbah arranges them chrono-
logically, suggest a clear argument about the development of the
ShafiT madhhab (see table 5.1).

Mujtahids

One of the first things that the progression on table 5.1 reveals is
the relative paucity of mujtahids. Although there is a fairly even dis-
tribution of mutakids across time, they account for just 25 out of
784, or approximately 3% of all jurists. It is clear, however, that
Ibn Qadi Shuhbah may have considered many other jurists to be
mujtahids. For instance, Abu Ishaq al-Shirazi, a jurist he holds in the
highest esteem, is not listed as a muyjtahid.**

In his book, Authority, Continuity and Change in Islamic Law, Wael
Hallaq argues that the use of the term ‘muyjtahid’ by historians fre-
quently indicated individuals that sought to develop their own inde-
pendent schools of law, or at the very least sought to step outside
school boundaries, but were later incorporated into the Shafit school.
He bases his argument on juridical typologies that place ultimate
hermeneutical authority solely in the hands of school founders. Claims
to ytihad challenged the authoritative structures of the schools and,
by necessity, were reinterpreted to be derivative of the founder’s legal

# Khan, 219-21.
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Figure 5.4. Muyjtahids and the production of furi’
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Source: Ibn Qadi Shuhbah, Tabagat al-fugah@’ al-shafi‘tyak, ed. al-Hafiz ‘Abd al-Ali
Khan, 4 vols. (Beirut: ‘Alam al-kutub, 1987).

method. Thus, the mujtahids that exist after the formation of the
schools are by definition ‘affiliated” scholars who depend on the
method of the eponym. Hallaq is not arguing that affiliated muyjtahids
were not doing ytthad in the same way the eponyms were, in fact
he credits later jurists with far more skill and ability than al-Shafif,
al-Malik, and Abu Hanifah. He contends, however, that the need
to augment school authority was so great that later mujlahids were
defined as affiliated so as to protect the reputation of the founders
and thus ensure school loyalty.”

Regardless of whether a jurist is an affiliated or absolute mujtakid,
Ibn Qadt Shuhbah, for reasons that are not yet clear, does not seem
to indicate that they alone have the authority to produce legal rules.
As figure 5.4 demonstrates above, there is extensive legal production
that seems to exist outside the authority of the muytahids. For instance,
between generations four and seven, Ibn Qadi Shuhbah does not
describe any jurist as being a muyjtahid but, at the same time, depicts

¥ Hallaq, Authority, Continuity and Change in Islamic Law, 62—64.
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Figure 5.5. Trends in the production and transmission of fura® and ikhtilaf
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Khan, 4 vols. (Beirut: ‘Alam al-kutub, 1987).

the production of legal rules as being at their highest levels in school
history. Who, then, was producing such a large volume of rules in
the absence of muyjtahids?

Furt® and ikhtlaf

The second aspect of the progression that stands out us the absolute
dominance of substantive law in Ibn Qadi Shuhbah’s depiction of legal
history. As 1s depicted in figure 5.5, furd® was transmitted in every
generation in fairly high numbers, with 41% (322) of all jurists being
expressly involved in the transmission of substantive rules. Furthermore,
since Ibn Qadt Shuhbah equates figh specifically with furi, as opposed
to equating it with wusi/ al-figh, this raises the number of scholars
involved in the transmission of substantive rules to 750. The remain-
ing 34, while not specifically mentioned as having training in sub-
stantive rules, are almost universally involved in the science of fadith.
Furi, however, as an explicit category is second only to the trans-
mission of fadith (483). As stated above, the transmission of khtlaf
is also an important area of %m, with 251, or 32% of all jurists
engaged in it in some way; it is the third most frequently occurring
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category. As figure 5.5 shows above, the study of khtlaf begins to
decline sharply between the 14th and 15th generations (527/1132—
560/1165) and nearly disappears in the 28th generation (801/1398—
819/1417), before rebounding slightly in decade before Ibn Qadrt
Shuhbah wrote the book.

The three ashabs

Three ranks of %m practitioners and transmitters stand out because
of their importance in linking legal knowledge directly back to al-
ShafiT. Ibn Qadr Shuhbah uses the term sakib (pl. ashab, or sahabah),
meaning ‘fellow, disciple, or close student,’ to indicate the beginning
of the historical development of a cohesive community of jurists. Ibn
Qadt Shuhbah points to the importance of this concept in his intro-
duction when he states that the companion students of al-Shafi‘t con-
tinued to live until the year 300/912. Ibn Qadi Shuhbah specifically
applies the term to nine scholars among the first generation of al-
ShafiT’s students. They are:

1. al-Muzani, who is described as al-ShafiT’s first student in Egypt;*

2. al-Harith b. Surayj (d. 236/852), who is said to have transmitted
the Risalah while al-ShafiT was in Baghdad;"

3. Harmalah b. Yahya al-Tujibt (243/859), who transmitted al-
ShafiT’s opinion after his migration to Egypt;*

4. al-Rabi b. Sulayman b. Dawad (d. 256/872), who is credited
with transmitting substantive rules directly from al-Shafi‘i;*

5. al-Rabi‘ al-Muradi, who is described as the last and most faithful
transmitter of al-Shafi‘T’s ideas;*

6. ‘Abdallah b. Zubayr al-Humaydt (d. 219/835), who not only trav-
eled with al-ShafiT to Egypt but also studied with many of al-
ShafiT’s teachers;”!

1 Khan, vol. 1, 58-59.
#7 Ibid., vol. 1, 60.

% Thid., vol. 1, 61-62.
1 Ibid., vol. 1, 64—65.
0 Ibid., vol. 1, 65—66.
3 Ihid.. vol. 1, 66-67.
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7. al-Buwayti, who succeeded al-ShafiT as the leader of his teach-
ing circle after 204/820, and who is reputed by al-Nawawi to be
al-Shafi'T’s greatest student;™

8. Yunus b. ‘Abd al-Ala (d. 264/876), who transmitted substantive
rules from al-ShafiT and succeeded al-Buwayti as leader of the
school after his death;’® and finally,

9. Ahmad Ibn Hanbal (d. 241/855), who is said to have joined al-
ShafiT’s ashab.>*

Of these scholars, all but al-Buwaytl and Yanus b. ‘Abd al-A‘la are
mentioned as transmitting substantive rules though the writings of
al-Rab1® al-Muradi. Ahmad Ibn Hanbal was imprisoned, and al-
Buwaytt died in prison, during the rationalist inquisition (miinah).

What distinguishes these scholars from the other eight jurists in
the first generation, whom Ibn Qadi Shuhbah cites as studying with
al-Shafiq, is their close relationship to the eponym. The other scholars
studied from al-ShafiT (akhadha ‘an) or specifically studied law (tafagqaha
‘ala) with him, but they did not enjoy the intimacy indicated by the
term ‘ashab’ (‘companions’). Describing an individual as being an
ashab indicates a closeness that goes beyond the student/teacher rela-
tionship that akhadha and tafaggaha imply. It refers to intimacy, to
living in the presence of another individual, to long and close com-
panionship. Thus the level of authority transmitted through an ashab
relationship is far greater than any other kind.

Ibn Qadi Shuhbah mentions in the second generation, after the
ashab of al-Shafii, three scholars who are specifically referred to as
studying from the ashab (akhadha ‘an ashab or tlafagqaha ‘ala ashab).

1. Muhammad b. Ahmad al-Tirmidht (d. 295/907) is described as
“lafaqqaha ‘ald” al-Rabi‘ and others among the ashab of al-Shafi‘t;”

2. Muhammad b. Isma‘il al-Bukhari (d. 256/869) is referred to as
“akhadha ‘an” the ashab including al-Humaydi, al-Za‘farani, al-
Karabisi, and Abt Thawr;*® and

3. Muhammad b. Nasr al-Marwazi (d. 294/906) is described as both
“akhadha ‘an” and “tafagqaha ‘ala” the ashab.”

92 Thid., vol. 1, 70-72.
% Thid., vol. 1, 72-73.
5 Thid., vol. 1, 56-58.
% Tbid., vol. 1, 82.
% Thid., vol. 1, 83.
7 TIhid., vol. 1, 84-85.
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What sets these jurists apart from the others of their generation
(other than their obvious fame in other areas) is that they are the
first (and only, besides al-Karabist (d. 245/859) in the first genera-
tion) to be specifically described as transmitting #khtilaf or questions
(masa’il) from al-ShafiT or his ashab (al-Muzani is the author of khtilaf
and does not specifically transmit it from al-ShafiT). From then, until
the eighth/fourteenth century, #htlaf remains a central source of
authoritatively transmitted knowledge. After the eighth/fourteenth
century, khtilaf begins to fade out as an important source of knowl-
edge in Ibn Qadi Shuhbah’s presentation. However, of the approx-
imately 600 jurists that fall in this range, 24% (251) are specifically
referred to as transmitting khtlaf.

Beginning with the third, and continuing through the twelfth gen-
eration, another group of ashab becomes important, these being the
ashab al-wwah (the authoritative authors of divergent opinions). Hallaq
argues that the ashab al-wwuh are a specific group of scholars who
practiced a form of legal reasoning referred to as fakhry). According
to Hallaq, there where two types of fakhry) common in the ecarly
school. He states that,

the first type became known as al-takhri) wal-nagl, while the second,
being a relatively more independent activity, was given the unqualified
designation takhryj. This latter involves reasoning, among other things,
on the basis of general principles, such as the principle that necessity
renders lawful what is otherwise illicit, or that no legal obligation shall
be imposed beyond the limit of endurance or optimal capability. In
this type of activity, the limited mujtaluds take these principles as his
rule of thumb and solves problems accordingly.’®

Takhryj wa °l-nagl is a more restricted form of reasoning where rules
are derived directly from material transmitted from the eponyms or
their followers.”

Ibn Qadi Shuhbah refers to fakhrzj as a mode of reasoning in six
biographies only (he does not refer to lakhryy wa ’l-nagl in any biog-
raphy). The most prominent is that of al-MuzanT discussed in chapter
three. His case is so important for understanding how Ibn Qadt
Shuhbah uses the term takfrj that a re-examination of al-MuzanT’s
biography is in order. The author describes al-Muzani as a muyjtahid

% Hallaq, Authority, Continuity and Change in Islamic Law, 44.
% Ibid., 45.
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and as studying legal methodologies. In discussing the controversy
over whether al-Muzani should be included in the madhhab, he quotes
al-RafiT as saying

(quoting al-ShafiT) ‘I consider every choice from to al-Muzani to be
derivative (takhizjan) [of my opinion/legal method],” for he does not
contradict the jurisprudential method of al-Shafi‘t. Unlike Aba Yasuf

and Muhammad, for they contradict the jurisprudential method [of
Abtu Hanifah] a great deal.

He then quotes al-IsnawT as saying

I saw in al-Nihayah, as if he, in the violation of rules for ritual ablu-
tions, gave opposite what al-Rafi‘T cited from him concerning divorce
on the insistence of the wife. He said that he derived a subsidiary legal
ruling, and his derivation (fakhr7j) was more deserving than the deriva-
tion (takhryj) of others besides him.

Ibn Qadi Shuhbah then adds parenthetically, “otherwise, he would
be the master of an independent school of thought.”®

It is unclear which kind of takhr7) al-Muzani is supposed to have
preformed. In the al-RafiT passage the more intensive kind of takhry)
is attributed to al-Muzani, although it is likely that takhry wa ’l-nagl
i1s being referred to in the passage from al-Isnawl. Both passages
seem to confirm Hallaq’s interpretation of lakfryy and imply that it
was a more common practice than Ibn Qadi Shuhbah indicates.

Hallaq also contends that lakhr7j is the source of many divergent
opinions (tkhtilaf) in the formation of the corpus of legal thought.®
This is certainly the case with al-Muzani, who is depicted by Ibn
Qad1t Shuhbah as the father of #htilaf in the school. One would
expect, therefore, to find more references to lakhrzj given the heavy
emphasis on htilaf in the text, but this is not the case.

Ibn Qadi Shuhbah does not refer to another scholar as practicing
takhryy for over 300 years, well after the end of the period in which
takhryj was supposed to have come to an end.”” The famous histo-
rian and jurist Abt al-Qasim Ibn “Asakir (d. 571/1176) i1s described
as “working out derivative opinions” (kharrgja al-takhary), but is not
referred to as one of the ashab al-wwih or as a particularly notable
jurist; he is not described as being a mujtakid. He is, to the contrary,

% Khan, vol. 1, 58-59.
o' Hallaq, Authority, Continuity and Change in Islamic Law, 45-54.
%2 Ibid., 75.
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described as “the Imam of the people of hadith” and is, for the most
part, depicted not so much as a jurist but as a hadith scholar.®

The situation is much different in the biography of Ibn al-Rif‘ah
(d. 710/1311) who is one of the most celebrated jurists in the text.
He 1s described as studying with many of the most important schol-
ars of his day, as being a prolific writer, as a teacher, and as excelling
in many areas of legal knowledge. Ibn Qadi Shuhbah also says that
Ibn al-Rif'ah was “a prodigy in knowledge of the texts of al-Shafi‘t
and a prodigy in the ability of laki).”®* He is not depicted as one
of the ashab al-wwih or as being a muytahid. The fact that he is
depicted as a prolific writer may indicate that he ranks among the
great jurists, maybe even a mujtaiud,” but if Ibn Qadi Shuhbah under-
stood him to be in that rank he does not say so.

In much the same way, Ibn Qadi Shuhbah describes Abu al-
Hasan b. al-‘Attar (d. 724/1324), who is mentioned as an impor-
tant jurist who studied (fafaggaha) with such luminaries as al-Nawawi.
He was a teacher, a practicing jurist and, like Ibn al-Rif'ah, a writer
who produced a number of original works and commentaries, includ-
ing a book on derivative opinions (lakhary); although whether he was
the author of these opinions or just the transmitter is not clear.®

Ibn Qadi Shuhbah also states that Abu ‘Abdallah al-Husayni (d.
765/1364) “was among those who performed” takfry. As with Ibn
‘Asakir and al-‘Attar, al-HusaynT 1s described as being a specialist in
hadith, as a writer, and a teacher. Also, like all of the others listed,
he is not mentioned as being one of the ashab al-wwuh or as being
a mulahid.”’

The final reference to takhry occurs in the biography of Abtu al-
Rabi® al-Maqdist (d. 789/1387). Al-Maqdist 1s described as being a
specialist in fadith. He, too, is not mentioned as one of the ashab al-
wyah. In addition, and unlike the other scholars Ibn QQadi Shuhbah
describes as doing ‘lakhry, al-MaqdisT is also described as studying
broadly (ishtighal) in a number of religious sciences. Ibn Qadi Shuhbah
says that al-MaqdisT “worked out beneficial derivative opinions”

% Khan, vol. 2, 13-14.

S Ujibah fi ma‘rifa nusis al-Shafi7? wa-ufubah fi quwwa al-takhrij. Khan, vol. 2,
211-13.

® Hallaq, Authority, Continuity and Change in Islamic Law, 168.

% Khan, vol. 2, 270-71.

 Ibid., vol. 3, 129-31.
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(kharrgja takhary mufidah). Al-MaqdisT is similar to al-MuzanT in that
he is described as “following the path of gtihad.”"

It is clear from Ibn Qadi Shuhbah’s presentation of the material
that he applies the term ‘akfrgj in the way that Hallaq suggests. None
of the six, however, is listed among the ashab al-wwjiih; and only two,
al-MuzanT and al-Maqdisi, are listed as practicing gfihad. Furthermore,
Ibn Qadi Shuhbah refers to four of the six as outside the standard
time period Hallaq suggests was normative for the use of lakhry. It
is clear that Ibn Qadi Shuhbah understood takhr7 to be an elevated
form of legal reasoning that falls within the general parameters of
ytihad. But, 1t 1s not explicitly connected to the ashab al-wyjih.

Ibn Qadi Shuhbah, however, through the progressive development
of his text, demonstrates a clear relationship between the ashab al-
wyith and ikhtilaf (see figure 5.6 below). The production of #htilaf
rises in accordance with the development of the ashab al-wuyjah and
drops precipitously following the end of their period. The relation-
ship between wkhtilaf and the existence of the ashab al-wwiah would
seem, in the end, to confirm part of Hallag’s contention. Why Ibn
Qadt Shuhbah does not attribute lakhizj to any of the ashab al-wujiih
is, however, not clear. It is possible that Ibn Qadi Shuhbah simply
did not understand lakh1zj to be the purview of the ashab al-wujih.

Ibn Qadi Shuhbah describes the ashab al-wwjih as spanning ten
generations only, and mentions them in just 21 biographies. The
term occurs twice in the twentieth generation, but in each instance
the text refers to the combined concept of wwuh al-madhhab. For
instance, Ibn Qadi Shuhbah says that Ahmad b. Kashasib al-Dazmart
(d. 643/1245) was “a jurist, a pious [man|, an expert in tradition
(nagl) and in the authoritatively divergent points of view in the cor-
pus of received opinion (wwjith al-madhhab).”® The great jurist Ibn al-
Salah (d. 643/1245) is also mentioned as “having an understanding
of the corpus of received opinion (al-madhhab) and of the authorita-
tively divergent opinions of it (wwithiha).”” These men did not hold
authoritatively divergent opinions; they were simply knowledgeable
about them.

% Thid., 152-54.
% Thid., vol. 2, 100.
" Thid., vol. 2, 118-14.
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Figure 5.6. Comparison between the number of ashab al-wyih to the
production of khtilaf
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Source: Ibn Qadi Shuhbah, Tabagat al-fugah@ al-shafityah, ed. al-Hafiz ‘Abd al-Alf
Khan, 4 vols. (Beirut: ‘Alam al-kutub, 1987).

The ashab al-wwih thus form a select group. They are fewer in num-
ber than mutahids and seem, given their clear role in the production
of tkhtilaf, to be particularly important to Ibn Qadi Shuhbah. As is
demonstrated below, their role in the development of Islamic legal
history is central to the survival of the Muslim community.

Madhhab

According to Ibn Qadi Shuhbah, the next historical category to
develop after the ashab al-wwuh (see figure 5.7) is the concept of mad-
hhab. The term is used in three senses in the text. The first is also
the most common usage in everyday parlance, namely that which
refers to the school of law. Using this sense, Ibn Qadi Shuhbah says
that the leadership (1°@sah) of the ShafiT school of law in Baghdad
1s said to have fallen to Abt al-Qasim al-Daraki (mentioned in chap-
ter two) (intahat ilayhi riyasat al-madhhab bi-Baghdad).”" Secondly, the

I Ibid., vol. 2, 116.
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term is used to mean the opinion of someone, and in this text, usu-
ally al-ShafiT. Thus Abu al-Walid al-Nisaburt (d. 349/960) is said
to have written a book according the opinion of al-Shafi'T (lahu . . . kitab
‘ala madhhab al-Shafi7).”* However, beginning in the sixth (362/972—
380/991), and in full in the eighth generation (400/1009—420/1030),
the term takes on the meaning of a corpus of received authoritative
opinions that represents the doctrinal view of the ShafiT school. In
several early instances the concept is linked with the ashab al-wujih.
In Ibn Qadi Shuhbah’s entry for Abu al-Qasim al-Saymari (d. 386/
996), the jurist is listed as being “one of the leaders of the Shafi‘ts
and of the professors of authoritatively divergent opinions” (afad
aimmat al-shafityah wa-ashab al-wwiah) and also as a “memorizer of
the received corpus of authoritative opinions” (hafizan li l-madhhab).”
The concept occurs constantly from the eighth to the twenty-sixth
generations (400/1009 to 780/1379), with nearly 20% of all jurists
being linked with the idea. The high point of the concept occurred
in the seventeenth through the twenty-second generations (581/1185
to 699/1300), with a sharp decline occurring in the twenty-third
generation 701/1301-718/1319). Surprisingly, reference to the mad-
hhab as a doctrinal unit nearly completely disappears in the final
three generations. Its decline mirrors that of tkhtilaf and suggests that
the same forces that brought about a reduction in divergent opin-
ion also impinged upon the formation of doctrine.

Hafiz

The root /i f z means ‘to remember,” and also ‘to preserve,” or ‘keep
intact.” The concept of madhhab is linked with the idea of memo-
rization (kifz) in 16 of 83 biographies. In fact, the first two instances
of the term ‘fafiz occur in the context of one who memorizes the
madhhab.”* The concept of hafiz develops substantially beginning with
the nineteenth generation (beginning in 622/1225) and continues to
increase up to the time of Ibn Qadi Shuhbah; with the decline of
both #htilaf and madhhab, hafiz increases dramatically (see figure 5.8).

2 Ibid., vol. 2, 99.
7 TIhid., vol. 2, 160-61.
" Ibid., vol. 2, 160-61; 174.
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Figure 5.7. The development of the madhhab in comparison to
Sura® and khtilaf
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Figure 5.8. Hafiz in comparison with madhhab and khtilaf
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Tariq

The final concept that Ibn Qadi Shuhbah treats in his progressive
development of the ShafiT school of law is that of {arig. The term
tartg (or sometimes farigah) means ‘way/method,” or in this sense
‘sub-tradition of law.” It arises late in Ibn Qadi Shuhbah’s scheme;
the first occurrence appears in the twenty-fourth generation (721/
1221-740/1340), and it continues through the last generation. Each
instance of the term is linked to a particular jurist, most commonly
to al-Nawawi.” Sometimes there is a simple statement that the jurist
followed an excellent path/method (kana ‘ala tarigah hasanah).’®

A Model of Islamic Legal History

What should be made of Ibn Qadi Shuhbah’s portrayal of the devel-
opment of the school? It begins with the students of al-Shafi‘t; then
continues with their students; then progresses through the professors
of authoritatively divergent opinions; overlaps with the development
of the concept of madhhab as a corpus of received opinion; which in
turn overlaps with the development of the memorization/preserva-
tion of those ideas; and finally culminates with the development of
individual sub-legal traditions within the school.

The work of Muhyi al-Din al-Nawawi (d. 676/1277) provides a
crucial key to understanding Ibn Qadi Shuhbah’s construction of
ShafiT legal history. For Ibn Qadi Shuhbah, al-Nawawi was one of
the most important and influential jurists of all time. Of the five
juridical texts Ibn Qadi Shuhbah wrote, two dealt with al-Nawawi’s
Minha).”” In the Tabagat he cites al-Nawawi as an authority in the
transmission of #htilaf over 75 times, second only to al-RafiT. His
biography is also the longest Ibn Qadr Shuhbah wrote. Al-NawawTt’s
al-Majmu* al-mudhahhab fi sharh al-muhadhdhab is central to understanding
how Ibn Qadi Shuhbah develops his history.”

” For instance, see the biography of Mahmad b. Ahmad al-Sarkhadi (d. 781/1379),
vol. 2, 247. The term is used earlier, but in these previous instances it refers to
Sufi brotherhoods or to concepts not specifically tied to the opinions of certain
jurists.

76 Ihid., vol. 2, 266.

7 Al-Sakhawt, al-Daw’ al-lami, vol. 11, 21-23.

’® Khan, vol. 1, 475-76.
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In the introduction to the Mamu', al-NawawT includes a chapter
entitled “adab al-fatwa wa >l-mufli wa °l-mustafli” (Guidelines for the
Issuance of Legal Rulings, the Issuing Jurist, and the Petitioner).”
In this chapter al-NawawT outlines the structure of legal authority
in the ShafimT madhhab, arguing that all jurists fall into three general
conceptual categories: 1) gawl, 2) wah, 3) tarig.** Al-Nawawi states
that gaw! refers to the authoritative statements made by al-Shafif,
while wajh refers to statements made by al-ShafiT’s companion stu-
dents (sahib, pl. ashab) which, by virtue of the fact that they follow
his methods of jurisprudence, are considered to be affiliated (al-munta-
stbin) with al-Shafi‘T’s opinion.*’ T wig (path, school), on the other
hand, refers to the different sub-traditions within the school which
develop out of khtilaf between authoritative jurists concerning legal
rulings. These differences grow out of the statements (gaw!) made by
a few jurists in matters concerning legal questions (mas’alah, pl. masa’il),
or in their differing authoritative points of view (wah, pl. wwik), or
when different standards of evidence are applied to similar questions,*
all of which prevents consensus from forming.

Norman Calder argues that overlaid on these general conceptual
categories are three group rankings of jurists: independent mufiis (mus-
laqill), affiliated muflis (muntasib), and deficient mufizs.** According to
al-Nawawi, there have been no independent jurists since the death
of al-Shafi‘t,** with the vast majority of jurists falling in the middle
category of those affiliated with either the opinions or methods of
al-Shafit. The lowest category, ‘deficient jurist,” refers to those who
followed individual jurists other than al-Shafif.

In the affiliated group there are four ranks of jurists. The first
rank are the muflis who do not submit (taqlid) to the founding Imam’s
opinion (madhhab) on matters of substantive rules, or in proofs or
indicators (dalil), but who follow his path or method in matters of

79 Al-Nawawi, al-Magma, vol. 1, 67.

8 TIhid., 107.

81 Norman Calder, “Al-NawawT’s Typology of Mufls and its Significance for the
General Theory of Islamic Law,” 140.

8 Al-Nawawi, al-Magmi, vol. 1, 107.

8 Calder, “Al-Nawawt’s Typology,” 143.

8 “Al-NawawT’s Typology,” 144; al-Nawawi, al-Magmi‘, vol. 1, 71. In the fol-
lowing I will give citations for both Calder and al-Nawawl because the former, in
his discussion of al-Nawawi, did not provide the Arabic terms for many of his con-
cepts. In the discussion that follows, I want to make sure the reader has in mind
what terms are active in al-NawawT’s discussion.
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ytihad (tarigah fi ytihad).®”> They are, therefore, submissive (mugallid) in
matters of method only.

The second rank of affiliated jurists are those who are limited to
the founding fmam’s opinions on substantive rules (madhhab) but not
in matters regarding the discovery of proofs, which they locate using
the founding Zmam’s juridical method.® This rank of jurist is mugal-
lid in that he must follow those rules already discovered by his found-
ing Imam, and he must restrict himself to further discovery based
solely on the juridical method of the /mam. The ashab al-wwih, accord-
ing to al-Nawawi, fall into this category. In al-NawawT’s scheme, if
one is mugallid to one of the ashab al-wwiuh he/she is not mugallid to
them, but to the founding fmam (al-Shafi‘c) because their rulings are
either directly derived from the Imam’s substantive legal rulings, or
are based solely on his method.”’

The third rank of affiliated jurist “does not reach the level of the
owners of divergent authoritative opinions but has a trained intelli-
gence and has memorized/preserved the opinions of his Imam” (la
yablughu rutbata ashabi l~wwjiahi lakinnahu fagihu °l-nafs hafizu madhhabi
imamihi).®® This group, which largely came to an end in the fifth/twelfth
century, was the first to compile the opinions of al-ShafiT and the
ashab al-wwyih and collect them in comprehensive works. This rank
of jurist continued to write legal rulings, but on average, did not
meet the same standards of excellence as did the ashab al-wuwjiih.®

The fourth rank of affiliated jurist is a memorizer (kafiz) of the
madhhab (now as a corpus of received opinion and method) and must
have extensive knowledge of substantive rules. He is limited by his
general lack of training and is dependent on the legal rulings of pre-
vious generations of scholars. While he may practice some forms of
analogical reasoning, these are rather limited. If a legal ruling is
required, it is best to seek out a jurist of higher rank if the ruling
will require the application of methods of jurisprudence.”

Below this there are three additional ranks of jurist which fall into
the third category of deficient jurist. In this category (tar7g), jurists

% (Calder, “Al-Nawawt’s Typology,” 144-45; al-Nawawi, al-Mama, vol. 1, 71.
% Calder, “Al-Nawawt’s Typology,” 145; al-Nawawi, al-Magmi, vol. 1, 72.

8 Calder, “Al-Nawawt’s Typology,” 146; al-Nawawi, al-Magmi, vol. 1, 72-73.
8 Al-Nawawi, al-Magmi, vol. 1, 73.

8 Calder, “Al-Nawawt’s Typology,” 146; al-Nawawi, al-Magmi‘, vol. 1, 72-73.
% Calder, “Al-Nawawt’s Typology,” 147-48.
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are generally considered by al-Nawawi to be weak in most areas
and simply become memorizers of books and much of the received
corpus of legal opinion that forms the madhhab. Here, since no form
of ytihad 1s possible, the jurist cannot add to the madhhab as a set of
ideas” and does not contribute to its growth. These jurists simply
follow the legal rulings of other jurists, forming sub-schools of
tradition.

Calder maintains that al-Nawawi, while holding that ythad con-
tinued to exist up to his time, sought (through al-Mami‘) to distin-
guish between what Calder calls ‘scholar jurists’ and ‘author jurists.’
Scholar jurists were those theoreticians, like al-Nawawl himself, who
engaged in contemplating and writing about theoretical issues but
who did not actually take up the administration of law. Author jurists
were the active muflis who met with the public and had to write
legal rulings on a daily basis. Author jurists did not need the high
levels of legal training that the scholar jurists did. The scholar jurists,
on the other hand, existed solely to act on the rare occasions when
they were needed to handle questions requiring high levels of legal
reasoning.”

Calder contends that al-Nawawl admits by this that the abilities
of most jurists, by his time, required them to practice faglid on some
level. This de facto narrowing of the ‘gate’ was the apparent real-
ity, but al-NawawT does not provide any clues as to when he believes
this situation came about. Most of al-NawawT’s ranks and categories
are synchronic, with virtually any rank of jurist potentially existing
at any time since the beginning of the madhhab. While it is true that
the second and third rank were largely closed off by the fifth/eleventh
centuries, Calder argues that al-Nawawl held these divisions to be
less rigid than they would appear in his text.”

Ibn Qadi Shuhbah attempts to make al-NawawT’s typologies
diachronic by creating a history which mirrors al-NawawT’s hierar-
chies in almost every respect. Figure 5.9 (below) is a depiction of
how Ibn Qadi Shuhbah portrays the history of the ShafiT school
using al-NawawT’s rankings of jurists as historical periods. His pur-
pose is to describe the chain of authoritative knowledge going back

9 Al-Nawawi, al-Magmi‘, vol. 1, 74-75.
9 Calder, “Al-Nawawt’s Typology,” 147-55.
% Thid.
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to Imam al-ShafiT. He takes al-NawawT’s ranks and makes them his-
torical periods which correspond with al-Nawawi’s statement that
the end of the fifth/twelfth century marked the end of the third rank
of affiliated jurist. Ibn Qadi Shuhbah also makes this the end of the
ashab al-wwih. The intermediate period marks the era of the rise
and eventual decline of the concept of madhhab as an evolving cor-
pus of opinion. It is interesting to note that contrary to al-Nawawf,
Ibn Qadi Shuhbah sees the madhhab continuing to develop and exist
beyond the closing of the period of the ashab al-wujiih.

It is also interesting that Ibn Qadi Shuhbah sees the rise of the
memorizers (hdfiz) of the madhhab as beginning with the latest of the
authoritative htilaf collections. Ibn Qadt Shuhbah places this slightly
later than al-NawawT’s types would admit. For both al-Nawawi and
Ibn Qadi Shuhbah, however, the end of the period of the askab al-
wyith and the end of authoritative collections of #htilaf is marked
by the lives of two great scholars: al-Shirazi and al-RafiT. Al-Shirazt
died in 476/1083, seventeen years before the death of the last of
the ashab al-wwah. Al-Rafi‘t, for both al-Nawawi and Ibn Qadt
Shuhbah, marks the high point of authoritative substantive rules com-
pilation. His death in 623/1226 marks the end of the golden age of
law. After al-Rafi‘t, while there may be a few great jurists (such as
al-Nawawi), the vast majority of substantive rules are derivative of
something handed down by or through al-Rafit.”*

This is of course not to say that the decline in legal development
meant the end of yuhad. ITbn Qadi Shuhbah clearly argues that muy-
laluds continued to exist, although they are few and far between. As
al-NawawT argues, however, for the school (and indeed Islam in gen-
eral) to continue to exist there must be jurists who are capable of
dealing with issues that lower-level jurists cannot. While Ibn Qadt
Shuhbah clearly sees the inherited tradition as sufficient for most
tasks, he must admit the existence of at least one muytakid per gen-
eration, at least on average. As there are several generations, how-
ever, in which he did not designate a muyjtahid, this requirement may
not be as fixed in his view as al-Nawawi has it.

9 Al-Nawawi’s Rawdah and al-RafiT’s Aziz are considered to be the most impor-
tant divergent substantive rules texts of the ShafiT school. The Rawdah is actually
based on al-RafiT’s ‘Azzz. Thus the most important texts of the school, and for Ibn
Qadt Shuhbah, derive from al-Rafi‘T’s collections (Encyclopedia of Islam, 2nd ed. s.v.
“Al-Nawawt”).
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Figure 5.9. Graphic and chronological depiction of the periods of
legal development
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What clearly dominates for Ibn Qadi Shuhbah is the existence
and transmission of divergent substantive rules. Ikitilaf remains a
constant in Ibn Qadi Shuhbah’s history, although it declines after
the end of the ashab al-wwih period. Without the clear and constant
transmission of divergent substantive rules, jurists would have no
means for conducting legal affairs. Thus, while one may guess this
decline to be distressing to Ibn QQadi Shuhbah, there is no hint of
it in the text. There is simply the admission that decline has occurred
and that the means of maintaining the law, given the lack of jurists
of greater ability, is the continuing living divergent substantive legal
tradition.

Conclusion

The preceding indicates that Ibn Qadi Shuhbah understood there
to have been trends in legal training, and that while ythad contin-
ued to be practiced, the vast majority of jurists relied on divergent
substantive rules as contained in the authoritative texts transmitted
by the jurists he mentions. Ibn QQadi Shuhbah’s text is not concerned
with cataloguing mujlahids as was al-Shiraz1’s, but in outlining those
jurists who, given the decline of the madhhab in all of its senses, have
been considered reliable transmitters of divergent substantive rules.
Thus Ibn Qadi Shuhbah’s text serves the double purpose of pro-
viding a historical picture of intellectual trends in the ShafiT school
(at least as Ibn Qad1i Shuhbah understood them) and of giving jurists
of his and later generations a reference work upon which they could
authoritatively base legal rulings.

Not all tabagat texts are suitable for this type of analysis, but, given
the proliferation of tabagat in the medieval period, they are an excel-
lent source, when taken on their own merits, for understanding how
jurists of the period understood the situation of the school. The cen-
tral purpose of this chapter has been to understand how Ibn Qadt
Shuhbah understood the historical development of the ShatiT madhhab.

Progressive analysis has made Ibn Qadi Shuhbah’s views impor-
tant to the debates outlined in the introduction of this chapter.
According to Ibn Qadi Shuhbah there never were many scholars
who rose to the level of gtihad. The greatest concentration of them,
the ashab al-wuuh, disappeared after the twelfth century, but this
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does not appear to present a problem for the continuing discovery
of law. The above analysis of Ibn Qadi Shuhbah’s historical argu-
ment both confirms and qualifies aspects of Hallag’s view, while it
also clearly disagrees with Schacht’s view that jtihad ended after the
beginning of the tenth century.

Hallaq and Ibn Qadi Shuhbah argue that while g#had was rare,
it did not disappear. Where Hallaq disagrees with Ibn Qadi Shuhbah
is over the importance of ylzhad. Hallag argues that jurists not nor-
mally qualified to be called muytahids continued to perform ytihad-like
activities without calling it such. Ibn Qadi Shuhbah, following al-
Nawawi, seems to argue that God would not allow the community
to go without proper guidance in times of need. Myjtalids never fully
disappear nor does the ability to perform ytihad in the proper sense.
He relies, therefore, on the faith that when the community needs a
mytahid, God will provide one. [jtihad, at least in the way that most
scholars seem to think of the practice, does not seem necessary to
discover new rules. Furia® production, though declining, occurs in the
absence of mujtahids. They exist to respond to larger theoretical issues
that author jurists cannot answer, but author jurists are still capable
of functioning in their absence on other kinds of issues.

The larger issue that concerns Ibn Qadi Shuhbah has to do with
the decline in the number of low and middle level scholars that can
carry-out minimal levels of legal reasoning and still maintain the
function of Islamic law in society. Comparing the way that he pre-
sents legal education with the production of furii provides an impor-
tant insight into the crisis that he sees as gripping the medieval legal
community. Figure 5.10 shows that in early Islam there was a gap
between lafagqaha training and the production of fura‘. In this period,
there was, nevertheless, a relationship between the rise and fall in
Surid® and similar ebbs and flows in tafaggaha relationships. Ibn Qadt
Shuhbah suggests, therefore, that the decline in law had less to do
with a supposed decline in jthad and more to do with a reduction
in the intensive personal legal training that he prizes so highly.

The problem becomes more apparent when one compares trends
in furd® with akhadha and darasa/darrasa training in madrasahs. Figure
5.11 shows that as akhadha relationships and madrasah training increase
there is a decrease in the production of furi‘. This even occurs given
the sharp increase in the number of scholars who earn permissions
to issue legal rulings as a result of training in the madrasah setting.
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Figure 5.10. Comparison between flafagqaha and fura®
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Khan, 4 vols. (Beirut: ‘Alam al-kutub, 1987).

Ibn Qadi Shuhbah indicates that the reduction in juridical abilities
is tied directly to shifts in educational culture that prize individualized
bonds of loyalty and certifications earned in group settings. Both lack
the integrity of what he sees as traditional legal education that is
exemplified in tafaqgaha. Litihad, or the lack thereof, is not the cause
of decline, or even an issue for him. Basic knowledge of legal rules,
and thus the need for attention to wkhtilaf, lies at the heart of the

CTISIS.
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Figure 5.11. Comparison between furia® production and akhadha and
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CHAPTER SIX

THE DEVELOPMENT OF LEGAL METHODOLOGIES
AND THE DECLINE OF LEGAL THINKING

The decline in legal thought that is exemplified by the drop in fura
production, prompted Ibn Qadi Shuhbah to point contemporary and
future jurists to khtilaf texts from which author jurists could draw
in order to discover new rules. It has been suggested, however, that
‘decline’ could not have taken place during the period because spe-
cialized training in wusil al-figh was too easy to obtain.! Many of the
jurists in this period should not, according to this view, be under-
stood as deficient and were in fact practitioners of guhad-like methods.”
Indeed, on one level Ibn Qadi Shuhbah seems to have an ambiguous
view of legal decline. He charts the continuing existence of mujtahids,
although how this is connected to the production of furi‘ is unclear.
In fact, he never refers to the discourse, popular in his day, which
so insistently claimed that those certified to discover law no longer
existed.

Through the progressive development of the text, Ibn Qadr Shuhbah
shows that at the very time memorization of figh became the norm,
specializations in legal method became more common. Although he
pays comparatively little attention to legal methodology as a discrete
discipline, the majority of jurists engaged in usal alfigh are active
during the worst of the calamities of the Mamltk period.

As figure 6.1 shows below, there was a general downward trend
in the average lifespan of jurists beginning between the eighteenth
and nineteenth generations (606/1209 to 640/1243) when the age
at death began to decline from 72. This occurred at the same time
that there was a marked increase in the number of scholars who
specialized in wusal al-figh and allied sciences, from eleven to twenty-
seven percent. The initial drop in age at death is due to the first
incursions of the Mongols into central Asia and their destruction of

' Wael Hallaq, “Was the Gate of Jjihad Closed?,” 3-5.
* Hallaq, Authority, Continuity and Change in Islamic law, 218-41.
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Figure 6.1. The average age of death (in years) for scholars listed in the
text and percentage of scholars who engage in wusal al-figh
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Source: Tbn Qadi Shuhbah, Tabagat al-fugahd@® al-shafityah, ed. al-Hafiz ‘Abd al-Alt
Khan, 4 vols. (Beirut: ‘Alam al-kutub, 1987).

Note: Figures for practitioners of usal al-figh and allied sciences are derived from the
percentage of people in each generation who are described as being involved in
one or more activities that would fall under the categories (see below for more
details). The age of death is based on the average age at death for all biographies
in each generation and is based on information in entries where an age is given,
or more commonly, when a year and birth and death are provided.

many Muslim cities, most importantly Nisapur (sacked in 618/1221).
Arab chroniclers claimed that over 1,747,000 people were killed, a
number that is obviously inflated, but nevertheless speaks to the fear
and devastation that the Mongols caused.” This was followed by a
second sudden drop between the twenty-fourth and twenty-sixth gen-
erations (721/1321 to 780/1379) when the average declined from
68 to 57. As will be explained below, the drastic die-off that occurred
in the period is a result of the plague which devastated the ranks
of the jurists during this period. The mortality rate during the plagues
was so high, as is evident in the decline in average age, that edu-
cational lineages were severed in the majority of cases.

* David Morgan, The Mongols (New York: Basil Blackwell, 1986), 74-75.
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Ibn Qadi Shuhbah links the sudden drop in average age at death
with the rise of specializations in wusiil al-igh and allied genres of
knowledge, and its impact on the development of Islamic law. He,
while explicitly arguing for the importance of a basic types of legal
methods, nonetheless shows that the kinds of legal methods that
developed later in ShafiT legal history were nothing more than tan-
gential specializations that took scholars away from the real object
of the legal profession—the rules themselves. This idea is developed
throughout his text by the progressive development of wusal alfigh
from the basic, non-speculative method of Imam al-Shafi, to the rise
of speculative forms of legal methodology. Through the use of rhetor-
ical strategies such as ‘terminological association,” Ibn Qadi Shuhbah
describes a variety of sub-schools of legal methodology whose pri-
mary purpose was not the discovery of law, but evolved out of the-
ologically inclined jurists’ interests in theoretical problems. Over time,
the interest in non-rules-based sciences overshadowed the legal pro-
fession, leading jurists away from legal rules just as social, political,
environmental, and religious problems began depleting the ranks of
the jurists. As a result, there occurred a general decline in the abil-
ities of jurists and a reduction in the production of substantive rules.

The early development of legal method: al-Shafi?’s usul

As mentioned in the last chapter, the development of usil al-figh has
become one of the primary fields of inquiry for historians of Islamic
law. The development of a coherent and well-articulated methodol-
ogy is understood to indicate the establishment of jurisprudence in
the proper sense. Therefore, modern scholars, in secking to locate
the origins of law, have attempted to establish when a coherent and
well-articulated methodology of jurisprudence first arose in order to
define the historical boundaries of the existence of Islamic jurispru-
dence. The rationale for this argument originated in Joseph Schacht’s
The Origins of Muhammadan Jurisprudence.* Schacht argued that al-Shafi,

Y The Origins of Muhammadan Furisprudence (Oxford: Clarendon Press, 1950). The
issue of al-ShafiTs contribution to the development of a well-articulated and coherent
legal method was first raised by Goldziher in 1884. He argued that al-Shafi‘T was
reacting to the method first established by Abu Hanifah, thereby attempting to con-
trol the use of analogical reasoning on the part of jurists. See his The Jahiris: Their
Doctrine and Their History, ed. and trans. Wolfgang Behn (Leiden: E. J. Brill, 1971).
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through his Risalah, was the first to establish a coherent and well-
articulated system of legal methods. Al-Shafi‘T succeeded in this
because he was the first to draw together various theoretical and
theological ideas in such a way that allowed for the interpolation of
certain basic forms of reason into a tradition (hadith) centered legal
philosophy.”

George Makdisi has argued that while the Islamic tradition sees
al-ShafiT as the founder of legal method, it actually dates to before
the writing of the Risalah.® Early method, however, was not referred
to as wusul alfigh, which did not come into vogue for several cen-
turies after al-ShafiT. Early on, Makdisi argues, wsal referred to fura
until as late as the fourth/tenth century. The early references to wsil
indicated maxims, elements, and rules of law, not method in the
proper sense. While methodological issues were discussed, this was
not done in the systematized forms found in later methodological
texts.’

Makdist agrees with Schacht that the Rusalah was a text on legal
method. He, however, sees the text as al-ShafiT’s attempt to control
the use of analogical reasoning (¢giyas) and make it subservient to his
pronounced focus on fadith as the central source of Islamic law.?
Then why was al-ShafiT’s text ignored by Shafi‘T jurists for over two
centuries, and why does the Risalah not examine many of the issues
found 1in later wsiil al-figh texts? Makdisi admits that the text was
originally ignored but argues that the reason for the eventual reha-
bilitation of the Risalah as the founding wusil text has more to do
with the anti-rationalist position of the work than its examination of
legal method. Makdisi contends that a pro-traditionalist backlash
began in the aftermath of the anti-traditionalist inquisition of the
early ninth century. Over time traditionalists, needing to couch their
anti-rationalist arguments in the authority of some prestigious scholar,
latched onto the Risalah and its elevation of tradition over reason as

> Schacht, Origins, 4-7.

® This text has been published in various editions, in both English and Arabic.
For an English edition, see Majid Khadduri, trans., al-Shafi7’s Risala (Baltimore:
Johns Hopkins Press, 1961; reprint Cambridge: The Islamic Texts Society, 1987).
For an Arabic edition, see Muhammad Idris al-Shafi‘t, a/-Risalah, ed. Ahmad
Muhammad Shakir (Cairo: Matba‘at Mustafa al-Babi al-Halab1, 1940).

7 George Makdisi, “The Juridical Theology of Shafi‘t: Origins and Significance
of Usal al-Figh,” Studia Islamica 59 (1984): 9—12.

8 Ibid., 12.
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a tool to suppress rationalism within the school.” The irony, accord-
ing to Makdisi, of the success of the traditionalist suppression of
rationalism, is that rationalist theologians were forced to go under-
ground and resurface as neo-traditionalist specialists in legal method-
ology. In doing so, they created what later became to be known as
the discipline of usal al-figh."

Wael Hallaq disagrees with Schacht’s and Makdisi’s contention
that al-Shafi'T was the founder of a tradition-centered system of legal
method. He argues that the Risalah does not present a legal method
as such, but simply seeks to establish the primacy of revelation as
the source from which jurists must discover law.!" Furthermore, Hallaq
disagrees with Makdisi’s assumption that al-ShafiT saw himself as the
defender of tradition over reason. He argues that, while al-ShafiT
was later claimed by the traditionalists as their champion, he actu-
ally trained with Mu‘tazili rationalists. According to Hallaq, the actual
founder of a well-articulated and coherent legal method was Ibn
Surayj, who, in doing so, combined knowledge of theology with that
of law."”” Thus, Hallaq has the founding of the ShafiT school occur-
ring with Ibn Surayj and his students, who were the first to write
usiil texts similar to the ones that came to dominate later method-
ological discourse.

Makdisi, however, differentiates between the method of al-Shafi‘T
and the methodologies of later usil texts by citing Fakhr al-Din al-
Raz1 (d. 606/1209), who argues that the science al-ShafiT established
was different from what developed in the tenth and eleventh cen-
turies. According to al-Razi, al-ShafiT’s science was m al-shar, or
the ‘science of revelation,” as opposed to later formulations of usi/ which
he referred to as %m al-‘agl, or the ‘science of reason.” The science
of reason was what the theologians who infiltrated the schools of
law performed. This was a decidedly different operation from the
science of revelation, which was focused on finding the rules of living
from the texts of the Qur’an and sunnah.”® Throughout this chapter
I will draw a distinction between the ‘method’ of al-ShafiT and the

9 Ibid., 12-14.

10 Ibid., 45.

"' Wael Hallaq, “Was ShafiT the Master Architect of Islamic Jurisprudence?”
International Journal of Middle Eastern Studies 25 (1993): 592.

12 Ihid., 597-98.

% Makdisi, “Juridical Theology,” 13.
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‘methodologies’ of speculative jurisprudence. I will contend that al-
ShafiTs method, although rather simplistic, was designed specifically
as a tool for jurists to use in discovering new substantive rules.'* It
is the simplicity of his method, in fact, that attracted initial notice
and led to its use by jurists. The methodologies of the speculative
scholars, however, were concerned more with explicating their assump-
tions about the nature of revelation and reason, and less with legal
discovery."

Ibn Qadt Shuhbah’s depiction of usul al-figh

With all of the attention paid by modern scholars to a coherent and
well-articulated legal method as the sine qua non of Islamic law, it is
surprising that Ibn Qadi Shuhbah would pay so little attention to
it. Legal rules—not legal method—dominate his description of the
ShafiT school. He discusses the transmission of substantive rules ( furi®)
in 41% (322) of the biographies. When combined with jurists spe-
cializing in figh as a discrete discipline, the total number of biogra-
phies rises to 750. The study of usil alfigh in any capacity is mentioned
in only 202 biographies, and only 19 jurists are mentioned as being
engaged in usi/ as a discrete professional discipline of law. What Ibn
Qadt Shuhbah says about legal method and methodology is reveal-
ing of his historical understanding of the role of usal al-figh and its
allied fields of study in the development of trends in Islamic law.
In the first generation of scholars who studied with al-ShafiT, only
al-Muzani is specifically mentioned as being involved with legal
method.'® The passage, referred to in chapter three, concerns the
debate as to whether al-Muzani actually followed al-ShafiT’s method
in the discovery of rules. The term ‘usal’ is used to define method.

" For an interesting discussion of the Risalah and its contents and purposes, see
Joseph Lowry, “Does ShafiT have a theory of ‘Four Sources’ of Law?,” in Studies
in Islamic Legal Theory, ed. Bernard Weiss (Boston: Brill, 2002), 23-50, especially
45-49. Also see David Vishanoft, “Early Islamic Hermeneutics: Language, Speech,
and Meaning in Preclassical Legal Theory” (Ph.D. diss., Emory University, 2004),
31-48.

" See Mohammad Fadel, “‘Istihsan is nine-tenth of the Law,” 164. Fadel men-
tions that prominent ShafiT usalis were frequently more interested in legal theory
than legal rules.

16 Khan, vol. 1, 58-59.
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Ibn Qadi Shuhbah concludes that al-Muzani indeed followed al-
ShafiTs method even though his opinions as to the rules differed.

Abt ‘Ubayd al-Baghdadi (d. 224/838-39) is also described as
“studying the legal sciences” with al-Shafi‘t,'” and in the biographies
of three other jurists it is implied they studied method with al-Shafi‘t.
These three, al-Harith b. Surayj (d. 236/850-51),' al-Za‘farant (d.
260/874)," and al-Rabi® al-Muradi® are said to have transmitted
the Risalah from al-ShafiT to other people.

Al-Karabist (d. 245/859-60) is described as having written many
books of usal (al-figh). This, however, as Makdisi mentioned above,
does not mean that his books were necessarily devoted to method.
For instance, the second-generation jurist Muhammad b. Ahmad al-
Tirmidht (d. 295/907), is described as writing a book entitled Ikhulaf
ahl al-salah (The Disagreement of the People of Prayer), which Ibn
Qadt Shuhbah says is a book on usil. He goes on to say, however,
that the text concerns wagfs (testamentary endowments) and is there-
fore, not a methods manual.?!

In the third generation, only Ibn Surayj is mentioned as specifically
being involved in wusil. Ibn QQadi Shuhbah describes him as being
the “author of wusal” (sahib al-usul).*”* This, in light of Hallaq’s com-
ments above, is an interesting statement. While none of Ibn Surayj’s
students are described as studying usa/ from him, his intellectual
descendants over the following seven generations account for 9 of
17 scholars mentioned as studying or writing about wsiil.”* All but
two of the remaining eight jurists are intellectually descended from
Ibn Surayj’s teacher, al-Anmati.** None, however, are described as
studying wusit/ with an identified teacher. Why is this the case?

It may be that Ibn Qadt Shuhbah did not know with whom any
of these scholars may have studied usil. For instance, in the fabaqat
texts of Ibn al-Salah and al-Subki, no teachers of usii/ are mentioned

7 Ibid., vol. 1, 67.

' Ihid., vol. 1, 60.

Y Ibid., vol. 1, 62.

2 Ibid., vol. 1, 65—66.

21 Ibid., vol. 1, 82-83. The work in not listed in the Fihrist of Ibn al-Nadim, or
in Brockelmann.

2 Ihid., vol. 1, 90.

» Ibid., vol. 1, 105-06, 124-25, 126, 127, 132, 173, 225-26, 230-32.

# Who is not mentioned as studying or otherwise being involved with method
(ibid., vol. 1, 80).
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for these jurists.” This is an important indicator of what later jurists’
understanding of the early state of ShafiT legal method was (not to
mention how it may have actually been), and how it compares with
later formulations of wusii/ alfigh. Ibn Qadi Shuhbah uses three verbs
to describe education between the seventeen jurists and their teach-
ers in the seven generations following Ibn Surayj. He states that they
studied law (lafaggaha, or darasa), or more generally studied legal rules
(akhadha figh). Abt al-Husayn al-Qattan (d. 359/970) is described as
having al-Shirazi study legal science (akhadha al-im) from him.*® There
is no specific mention of method. This indicates that in the early
period, at least for the jurists Ibn Qadi Shuhbah lists, rules and
method were not separate disciplines in his portrayal. Ibn Qadt
Shuhbah indicates that usi/ al-figh, while explicitly different from fura“
in terms of literary output (for instance, al-Qattan is described as
writing books of furi‘ and usal al-figh),”” was not yet taught as a sep-
arate field, and no certificates or permissions were yet issued in
methodological specializations.

So what was the method these jurists learned and applied? Ibn
Qadt Shuhbah does not give a specific indication. When he char-
acterizes early wsal, Ibn Qadi Shuhbah says it reflects the “opinion
of al-ShafiT” (madhhab al-Shafi%),*® or is based on commentaries on
the Risalah.” As stated above, the kinds of terms Ibn Qadi Shuhbah
combines indicate important networks of meaning; that Ibn Qadt
Shuhbah does not characterize the legal method transmitted from
al-ShafiT through al-Muzani and al-Rabi‘ to al-Anmati and Ibn
Surayj, and then to their students, as anything but that which is
reflective of al-ShafiT’s methodological opinion, indicates that he
understood these early jurists to have practiced the rudimentary forms
of method outlined in the Risalah.

The kind of legal method these early jurists would have studied
is based on al-ShafiT’s concept of ‘bayan.” According to Joseph Lowry,
bayan rests on two sources of law, the Qur’an and the sunnah.
Substantive rules can be discovered from these texts in five possible

» See Ibn al-Salah, Tabagat al-fugaha@ al-shafityah and al-Subki, Tabagat al-shafityah
al-kubra, vol. 2.

% Khan, vol. 1, 124.

27 Ibid.

% TIbid., 167.

2 Thid., 126.
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combinations: 1) Qur’an alone, 2) Qur’an and sunnah together when
they express an identical rule, 3) Qur’an and sunnah, when the sunnah
explains what is in the Qur’an, 4) sunnah by itself, and 5) neither,
which forces the jurists to fall back on some form of interpretation,*
primarily driven by three basic forms of gyas.*' Lowry contends that
al-ShafiT does not develop a clear and coherent legal epistemology
in any one section of the text, but does so in a disorganized fash-
ion in several places. He concludes, however, that because al-ShafiT’s
method relies entirely on the texts of revelation there are some legal
questions that cannot be fully answered and can only be subjectively
known. Thus, al-ShafiT purposefully places limits on the kinds of
speculation in which jurists may engage due to the frailties of human
reason and the inexactness of the language of revelation.*

The rise of “ulum al-‘aql (the sciences of reason)

Ibn Qadi Shuhbah contrasts the seventeen jurists who studied %m
al-shar* in the seven generations following Ibn Surayj, with five others
he describes as being jurists ( fugaha’, sing. faqih), practitioners of
usil (usaltyah, sing. usult), and theologians (mutakallimin, sing. mutakallim).
In these biographies he draws specific associations between the three
professional designations and thereby implies that these jurists devel-
oped a legal methodology distinct from that of al-Shafit. The first
jurist in which there is an association between methodology and the-
ology is Abu Bakr al-Shashi (d. 365/976). He is described as “one
of the leaders of the Muslims,” who studied from Ibn Surayj. Ibn
Qadi Shuhbah says that al-Shashi also wrote a “good book about
usil al-figh” and a commentary on the Risalah, from which it “com-
municated (mntashar) the figh (understanding) of al-ShafiT in what it
transmitted.” He is also described as being the most knowledgeable
of the people (ahl) in what was transmitted concerning usa/, in his
age” (the sixth generation, 362/972-380/991).” Throughout the pas-
sage, Ibn Qadr Shuhbah indicates that al-Shashi specialized in al-
ShafiTs method. He is listed as studying kalam and wsal, but is not

% Lowry, “The Legal-Theoretical Content of the Risalah,” 19-20.
5 Ihid., 211-18.

2 Ibid., 317-59.

% Khan, vol. 1, 148-49.
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mentioned as being a speculative theologian. To the contrary, he is
described as being a student of hadith, in which he was as expert as
he was theology.**

Isma‘il b. Ahmad al-Jurjani (d. 396/1006, in the seventh gener-
ation) is also associated with method and theology. Unlike al-Shashi,
however, he is not associated by Ibn Qadi Shuhbah with fadith or
with al-ShafiT’s method. The influence of theology on al-Jurjant’s
view of method cannot be discerned from the biography.®

The next jurist that Ibn Qadi Shuhbah mentions as combining
theology and method is Abtu Ishaq al-Isfara’ini (d. 418/1027, in the
eighth generation). Ibn Qadr Shuhbah argues that al-Isfara’inT is the
founder of a theologically inclined legal methodology because all later
speculative jurists are intellectually descended from him and his stu-
dents. He is described as “a mutakallim, an usalt, and a faqih who
was the master of the people of Khurasan.” Ibn Qadi Shuhbah,
however, did not see al-Isfara’ini in a favorable light. He begins his
negative assertions by stating that “it is said that he rose to the level
of ytthad.” By attributing the elevation to independent reason to an
unspecified third party, Ibn Qadi Shuhbah implies that this should
be doubted. In most cases Ibn Qadi Shuhbah would simply declare
“he rose to the level of ytihad” if he had meant to imply acceptance
of the claim. In addition, Ibn Qadi Shuhbah does not list any of
al-Isfara’int’s teachers or mention any of the subjects he studied; he
does not even discuss any of the books al-Istara’InT may have stud-
ied. This type of omission is extremely rare, and occurs in only about
6% of all biographies. Ibn Qadi Shuhbah seems to argue that al-
Isfara’in developed his abilities and ideas ex nifilo and thus they can-
not be traced to al-Shafi‘t.*

Theologically, al-Isfara’int is described as being a contemporary
of al-Baqillant (d. 403/1013) and Ibn Iarak. Al-Bagillani, the more
famous of the two, was a Maliki jurist and leading Ash‘arite theolo-
gian. He wrote several books on theology that have come down to

* Thid.

% Ibid., 154-55.

% TIbid., 170-71. There are, of course other possible reasons why al-Isfara’int
might not have studied with teachers. He may, for instance, have studied from
books instead. The point here, however, is the way that Ibn Qadi Shuhbah uses
the material to shape a particular view of the scholar and his relationship to other
individuals.
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present. 7 The three together are described as leading followers of
the school of al-AsharT (d. 324/935).% Al-Ash‘arT was a Maliki jurist
whom Ibn Qadi Shuhbah describes as a ShafiT, and whom he
includes in his 7T abagat*® He is described as the “leader of the the-
ologians,” who was originally a member of the Mu‘tazili school of
theology. Late in life, however, he rejected the rationalist ideas of
the Mu‘tazilah and, according to Ibn Qadi Shuhbah, devoted him-
self to refuting the views of the rationalists. Ibn Qadt Shuhbah quotes
al-Isfara’ini as saying that “al-Ash‘arT studied law with Abu Ishaq
al-Marwazi, who studied theology with al-Ash‘arl.” Quoting al-
Isfara’ni, however, is meant to discredit the idea that al-Marwazi
studied theology, which is not mentioned in his biography; this is
important for Ibn Qadi Shuhbah given al-MarwazI’s crucial role in
the transmission of divergent opinions.*

Throughout the final section of his biography of al-Ash‘ari, Ibn
Qadi Shuhbah stresses the close connection between Abu Ishaq al-
Isfara’ini, Ibn Farak, and al-Ash‘ari, who are described as belonging
to “the generations of theologians who are Shafi‘ite Asharis (al-Ash‘art
Shafi?),”*' meaning that they were theologians first and jurists second.
This statement, however, is not a praise, especially when Ibn Qadt
Shuhbah’s quotation of al-Sahib b. ‘Abbad (d. 385/995) is considered.
Using a strategy common throughout the text, Ibn Qadi Shuhbah
secks to damn individuals indirectly by quoting third party sources.
In this instance, he quotes al-Sahib b. ‘Abbad, who says that “al-
Baqillant is a sea that drowns, Ibn Farak is a viper with his head
bowed ready to strike, and al-Isfara’ini is a fire that burns.”** Sahib
b. ‘Abbad was a Buyid wazir under Rukn al-Dawlah. He also studied
literature and patronized a number of ShafiT scholars. He was a

% For a full description see Richard Martin and Mark Woodward, Defenders of
Reason i Islam (Oxford: Oneworld Publications, 1997), 33.

% Khan, vol. 1, 171. Al-Subki, in his Tabagat al-shafityah al-kubra also lists
al-Ash‘arT as a ShafiT (vol. 2, 245) but Muhammad b. Muhammad al-Makhlaf
includes him in his Shgjarat al-niir al-zakiyah fi tabaqgat al-malikiyah (Beirut: Dar al-fikr
i ’l-tiba‘ah wa ’l-nashr wa ’l-tawzi‘, n.d.), vol. 1, 79. Also see Ibn al-‘Imad al-
Hanbali, Shadharat al-dhahab fi akhbar min dhahab (Beirut: Dar al-kutub al-llmiyah,
1998), vol. 2, 506—09.

% Khan, vol. 1, 113-14.

" Ibid., 105-06.

1 Ibid., 114.

2 Ihid., vol. 1, 171.
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patron of the Mu‘tazilis and may have made the statement to condemn
their views on a particular theological issue.* By closely associating
al-Baqillant, Ibn Furak, and al-Isfara’int with al-Ashari, he con-
demns all with this quotation and therefore devalues not only the-
ology, but theologically-inclined legal methodology as well. In effect,
he argues that theology, especially when mixed with law, is destruc-
tive and ultimately leads to hell’s fire.

The condemnation of the combination of theology and law is fur-
ther established through Ibn Qadi Shuhbah’s quotation from Ibn
Surayj, who has the jurist saying “rarely have I seen among the stu-
dents of law one who studied theology and succeeded. He neither
excels in the law nor achieves knowledge of theology.”** Given that
Ibn Surayj is seen as one of the main transmitters of al-Shafi’T’s basic
method of legal analysis, this is a powerful disapproval of the inser-
tion of theological speculation into legal method. In this respect, Ibn
Qadi Shuhbah would seem to contradict the contention that Ibn
Surayj combined theology and law to form a new style of legal
method. Because of the central role Ibn Surayj played in both the
transmission of al-ShafiT’s legal method and substantive rules (from
al-Rabi® through al-Anmati) and divergent rules from al-Muzani, it
is hardly surprising that Ibn Qadi Shuhbah would seck to insulate
Ibn Surayj from the taint of theological speculation.

The development of sub-schools of legal method

By the eleventh generation (460/1068-480/1088) the study of method-
ology had become a standardized part of the ‘curriculum’ of Islamic
legal education. Whether the study occurred in a madrasah or was
acquired through the less formal akhadha relationship is not yet clear.”
This legal methodology was not the kind that the earlier generations
appear to have studied, but became a highly sophisticated and largely
speculative enterprise. Many usil al-figh texts claim that new rules
can be discovered only through the use of speculative (meaning the-
ologically inclined) legal method.* These statements have been taken

% See Ibn ‘Abbad’s full biography in al-Dhahabi, Tarikh al-islam, vol. 26, 92-98.

# Khan, vol. 1, 90.

# Chamberlain, Knowledge and Social Practice in Medieval Damascus, 83-87; George
Makdisi, The Rise of Colleges, 78.

* See Vishanoff, 22-30. Also see Ahmad b. ‘Ali al-Raz1 al-Jassas, al-Fusal fi al-
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at face value by modern scholars who have assumed these jurists
spoke for the legal profession as a whole. Frequently, the opinions of
al-Shirazi, al-Ghazali, and al-Amidi are quoted as stating that gjtihad
is a necessary obligation for the jurists to fulfill in all ages.*” [jtihad is
directly tied to speculative methodology, stating that, in effect, spe-
cialization in speculative methodology leads to the ability of inde-
pendent reasoning. This, however, exposes a basic contradiction, for
as was seen above, it is argued on the one hand that usil al-figh did
not exist before the tenth century, but on the other hand, muyjtahids
did; if so, how 1is it that they were able to discover law without
methods of discovery? Devin Stewart, while disagreeing with the con-
tention that us@l al-figh as a genre did not exist before the tenth cen-
tury, nonetheless, sees speculative methodologies as a genre which,

more than any other, defines and acts as a forum for the ‘thought col-
lective’ of the jurists, a community of interpretation with shared goals,
assumptions, and ways of thinking operating within particular institu-
tional constraints. Despite the differences of opinion expressed therein,
the genre of jurisprudence nevertheless set the boundaries and the
framework for Islamic legal discourse from the tenth century on.*

Ibn Qadr Shuhbah indicates, however, that several different genres
of legal methodology were studied, ranging from the rudimentary or
practical method of al-ShafiT to other forms of speculative method-
ologies, influenced by theology. If usil al-figh was a necessary com-
ponent of legal discovery, Ibn Qadi Shuhbah’s presentation suggests
that there was a range of methodologies and there was little con-
sensus about the kinds of methodology that were necessary.
According to Ibn Qadi Shuhbah’s presentation, the backbone of
legal discovery was the method of al-Shafit. He indicates that this
method was so basic that it was not taught as a field separate from
that of legal rules, but was an aspect of specialization in figh itself.
This 1s indicated in a number of ways: 1) Ibn Qadi Shuhbah refers
to al-ShafiT’s method as being synonymous with his figh, that is, his
understanding of law is tied directly to his method;* 2) he does not

Usal (Kuwait: Wazarat al-awqat wa °l-shu’tan al-islamiyah, 1994), vol. 1, 40-49 and
Ibn Imam al-Kamiliyah, Taysir al-wusal ga minhaj al-usal min al-mangal wa l-ma‘qal
“al-Mukhtasar,” ed. ‘Abd al-Fattah Ahmad Qutb al-Dukhmisi (Cairo: al-Faraq al-
hadithiyah li °l-tiba‘ah wa ’l-nashr, 2002), vol. 1, 278-307.

¥ Hallaq, “Was the Gate of [iihad Closed?,” 6-7.

18 Stewart, Islamic Legal Orthodoxy, 30.

¥ Khan, vol. 1, 149.
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separate the study of method from law in the first ten generations
of al-ShafiT’s intellectual descendants, indicating, rather, that they
were two aspects of the same discipline; and 3) he points jurists to
the texts of the madhhab which contain the rudimentary kinds of
method necessary to discover law (see chapter seven).

This last point is particularly important and needs some clarification.
As mentioned above, legal method for al-ShafiT is limited to the
texts of revelation, and in cases where there is silence as to the
specific issue at hand, to rather basic forms of legal reasoning. In
everyday life, for instance, al-ShafiT argues that one can use per-
sonal reasoning to locate the direction of prayer or to figure out
other things which one cannot know directly through revelation.”
Likewise, Ibn Qadi Shuhbah argues that there are guidelines for
how personal reasoning can be used in this manner in each of the
texts of the madhhab. For instance, in al-NawawT’s Minhgj, there are
guidelines for using personal reasoning (ytthad) to ascertain the purity
of water used for ritual ablution, or to find the correct direction of
prayer, and so on.”!

In addition, figh texts, due to their internal logic and argumenta-
tion, instruct jurists in basic legal methods in ways usit/ texts simply
do not. As Brannon Wheeler has suggested in his Applying the Canon
i Islam, Hanaft figh texts teach jurists not only what the rules are,
but also how to think about the law and how new rules can be dis-
covered. He argues that figh texts are written in such a way that
forces jurists to think about how legal rules were derived from the
texts of revelation.” Teaching, in an academic environment, had no
more to do with students’ memorizing the rules than it did with
learning how to interpret the texts of revelation in order to discover
new rules. Ibn QQadr Shuhbah’s conflation of al-ShafiT’s basic methods
with the rules (fwra) in the term ‘figh,’ shows that he understood
this to be the purpose of legal training. This is also why Ibn Qadt
Shuhbah differentiates between figh, furi‘, and usil al-figh, which he
projects as different disciplines. Fura® refers to the rules themselves,
figh to the rules and the method of al-ShafiT necessary for new legal

0 Al-Shafit, Risalah, 487-90.

> Al-Nawawi, Minhaj, 5-7; 15-17.

52 Brannon Wheeler, Applying the Canon in Islam: The Authorization and Maintenance
of Interpretive Reasoning in Hanafi Scholarship (Albany: State University of New York
Press, 1996).
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discovery, and usal al-igh to the development of speculative disci-
plines of wusal that became important professionally during and after
the eleventh century.

This is why jurists, the majority of whom Ibn Qadi Shuhbah does
not mention as having specific training in usii/, can clearly function
as mufiis responsible for discovering new rules from the texts of rev-
elation. Of the 220 jurists that Ibn Qadt Shuhbah considered author-
itative voices in htlaf, and thus capable of using the texts of revelation
as sources for their legal opinions, only 42 are mentioned as having
specific training in usiil. All are described as being a fagih, or having
legal training (lafagqaha, darasa, or akhadha figh). Thus he implies that
legal training in figh alone is sufficient for qualified jurists to discover
new rules. Then why does usa/ become so important as an academic
discipline?

Ibn Khaldtn (d. 808/1406), a contemporary of Ibn Qadi Shuhbah,
gives the reason for the elevation of usii/ al-figh as a discipline sep-
arate from figh studies. He states that the science of usil/ was founded
by al-ShafiT, and provided jurists with the means of discovering the
law. Later, theologians became involved and added methods of spec-
ulation to the basic approach of al-ShafiT, importing theological ques-
tions into jurisprudence.” This confirms Makdisi’s contention, discussed
above, that theologians infiltrated the schools and appropriated legal
methods as the field in which they could continue to develop sci-
ences of speculation.

In addition to outlining the rise of usu/ as a professional discipline
separate from figh-centered legal studies, Ibn Khalduan goes on to
argue that there are two kinds of science: sciences that are neces-
sary by their nature (ulum magsiadah bi °l-dhai), such as the religious
sciences of Qur’an commentaries, fadith, and figh; and second order
sciences which are expedient (wasilah, literally, ‘a means to an end’),
though not necessary, such as Arabic philology, arithmetic, and oth-
ers that are a subset of the religious sciences such as logic (which is
a subset of philosophy), speculative theology, and usal al-figh (mean-
ing here the speculative approach, not al-ShafiT’s method).”*

The problem for Ibn Khaldan, and for Ibn Qadi Shuhbah, is
that once they became part of the ‘curriculum’ of legal colleges, the

% Tbn Khaldtn, al-Mugaddimah (Beirut: Maktabat Lubnan, 1970), vol. 3, 21-23.
> Tbid., 28.
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expedient sciences took on a life of their own. Ibn Khaldtan argues
that many jurists began to focus on usi/, which for them became
more interesting because of its difficulty and the challenge of its the-
oretical questions, and elevated it to a status equal with that of figh.
Thus, according to Ibn Khaldan, what began as a way to spend
idle time became the focus of academic activity. This is why, Ibn
Khaldan says, wusal al-figh, not the method of al-ShafiT, became so
important to many scholars.”

Indeed, we see the developments described by Ibn Khaldin in
Ibn Qadi Shuhbah’s text. Beginning with Abt Ishaq al-Isfara’ini and
his contemporary Ibn Fuarak, wsal al-figh, as a speculative science
based in theology, becomes a discipline of its own, separate from
JSigh. According to Ibn Qadi Shuhbah, the scholars engaged in the-

ologically-oriented usil are

1. Abu Ishaq al-Isfara’mni, d. 418/1027-28.

He was a mutakallim, usali and a faqth. Wrote a commentary on usal al-
din. Was among the ashab of Abu al-Hasan al-Ash‘ar1.”

2. Muhammad b. al-Husayn, Ibn Farak, d. 406/1015-16.
He was a mutakallim and an usuli. He studied (akhadha) the path (tarigah)
of Abt al-Hasan al-Ash‘ari from Abtu al-Hasan al-Bahilt (321/933).%

3. Abu al-Qasim al-Isfara’mi, d. 452/1060.
He was a disciple of Abu Ishaq al-Isfara’inT and Imam al-Haramayn in
kalam. He was among the leaders of the fugahd’® and the mutakalliman.
He wrote a book on the two usiils.>

4. Abtu al-Qasim al-Qushayri, d. 1072.
He studied Sufism with al-Daqqaq, and kalam with Ibn Farak and al-
Isfara’mn1. He was knowledgeable in the wusal of the Ash‘aris and the
legal rules of the Shafi‘rs.”

5. Sahl b. Ahmad al-Arghayani, d. 499/1105.
He studied tafstr and usal al-igh in Tus. He then studied the science of
kalam with Imam al-Haramayn.®

» Ihid., 29.

% Khan, vol. 1, 170-71.

7 Ibid., 190. Al-Bahilt wrote a book about divergent opinions in the legal sciences.
He does not have a biography in the 7abagat.

% Ibid., vol. 1, 229.

% Ihid., vol. 1, 254-55.

% Thid., vol. 1, 264-65.
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. Abu al-Fath al-Missisi, d. 542/1147.

An Ash‘arite. He was a faqih, usiili, and a mutakallim."'

. Abu al-Qasim al-Razi, n.d.

One of the leaders in the science of kalam. Wrote a book on the excel-
lent qualities of al-Ash‘arl. He also studied kalam with al-Ansari. In
addition, he was a disciple of Imam al-Haramayn. He was a faqih,
usili, and a mutakallim.%

Abtu al-Qasim al-Wasiti, d. 592/1196.
Studied kalam with Abt Futah al-Isfara’int (d. 538/1143-44). He was
unique (lafarrad) in his knowledge of usal al-figh and kalam.%

Abu ‘Abdallah al-Farist, d. 622/1225-26.
He was a Suff and a mutakallim. He had the gift (‘atiyah) of reason (al-
‘agl) in wusal and kalam.**

Abu ‘Abdallah al-Hind1, d. 715/1315.

He was a mutakallim in the madhhab of al-Ashari. He also taught wusal.
He was among the most knowledgeable in the texts of the madhhab of
al-Ash‘art. He was a fagith and an wsali. He also took part in the two
usils. He wrote books on kalam and usiil. He was also a Sufi.®®

Baha’ al-Din al-Ikhmimi, d. 764/1363.

He compiled a book on usil al-figh and din. He had a hand in wsal
al-figh. He also wrote a book on kalam. He studied with Taqt al-Din
al-SubkT usal and figh. In addition, he was a disciple of al-Qunawi. He
was a leader and excelled in the science of kalam and usil. He was
among the muladdithin.*®

of the jurists above can trace their intellectual genealogies in

Shafi‘ite Ashari wusiil either to al-Isfara’ini or Ibn Farak, but not
back to al-ShafiT. In addition, one thing that is immediately appar-
ent in the above list is the absence of Imam al-Haramayn al-Juwaynf.
Although Imam al-Haramayn is described as teaching theology and
usitl to other jurists, Ibn Qadi Shuhbah does not mention his con-
nection to kalam in his biographical entry. Why would Ibn Qadi
Shuhbah not describe Imam al-Haramayn as an important part of
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65
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the theologically oriented wusa/ genre, especially given that other schol-
ars, such as Ibn Khaldun, understood him to be one of the fathers
of the field?®’

Ibn Qadr Shuhbah describes Imam al-Haramayn as writing sev-
eral texts on usil al-din and as studying usal al-figh and usal al-din with
Abu al-Qasim al-Isfara’ini. In Ibn Qadi Shuhbah’s presentation, wusal
al-din is clearly different from kalam, although how it is dissimilar is
not immediately evident. He seems to indicate that wsal/ al-din is less
speculative than kaldm and therefore more acceptable; it is also likely
to be more important.®® Ibn Qadi Shuhbah mentions eight jurists
who have a specialty in wus@l al-din. Each of these is described as
having heavy concentrations in hadith science and/or Sufism. These
concentrations seem to indicate jurists who have less speculative ori-
entations.” It is important for Ibn Qadi Shuhbah to soften the
appearance of Imam al-Haramayn and to distance him from al-
Isfara’int and Ibn Farak because he composes one of the core texts
of the curriculum and is one of the major contributors to al-RafiT’s
Aziz (see chapter seven). Therefore, to protect the reputation of the
divergent opinions Imam al-Haramayn transmits, Ibn Qadi Shuhbah
must attempt, to the extent that he can, to make him appear as far
away from kalam and speculation as possible.

A second genre of theologically-oriented wusa/ is what Ibn Qadi
Shuhbah configures as a sort of philosophical-kalam oriented usil.
This, according to Ibn Khaldan, is more oriented toward the the-
ology of the Mu‘tazilah than the Ash‘arTs, and seeks to insert aspects
of philosophical reasoning into theological speculation.”” Ibn Qadt
Shuhbah only mentions four jurists specifically connected with this
genre. The following are:

1. Fakhr al-Din al-Razi, d. 606/1209.
He was the Sultan of the mutakalliman in his time. He was a mutakallim.
He was also a skillful leader in the sciences of reason (al-ulum al-‘aqliyah).
In addition, he was one of the leaders of the science of the shari‘ah. He
used to memorize al-Shamil by Imam al-Haramayn, which was about
kalam. His views of kalam were based on al-Shamil. He studied widely

5 Ibn Khaldin, vol. 3, 22.

% See D. Gimaret, who argues that kalam and usil al-din are synonymous.
Encyclopedia of Islam, 2nd ed., s.v. “usul al-dm.”

% Khan, vol. 1, 271; vol. 2, 202, 229-32; vol. 3, 96, 103-04, 11920, 144—45.

0 Ibn Khaldin, vol. 3, 22, 42-43.
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in the science of kalam. He also knew well the paths (turug) of kalamiyah
and of philosophy. Al-NawawT transmitted from him in his Rawdah on
the chapter dealing with the ytihad of the mufti. He wrote a book on
usil al-din, usil alfigh, and on philosophy. He had a path in khiaf"

. Abu al-‘Abbas al-Khu’t, d. 637/1240.

Studied usal/ with the students of al-Raz1 and studied figh with al-RafiT.
Wrote a book on usal and was a_faqih and a specialist or expert (khabiran)
in the science of kalam.”

. Abu ‘Abdallah al-‘Alawi, n.d.

He had a long hand in wusil and nazar (speculative philosophy).”
Abu ‘Abdallah al-Isfahani, d. 688/1289.

He was an wusali and a mutakallim. He was the leading wsalr of his day.
He wrote extensively on usal al-figh. He also wrote (lesser) works on
khilaf, mantiq (logic), and jadal (rhetorical debate). He wrote commen-
taries on al-Razi’s wsil al-figh works. He also wrote on the two wsils.™

Allied with the philosophical theological approach to wusal is what
Ibn Qadr Shuhbah indicates to be a logic (mantig) oriented approach
to usil. These jurists are:

l.

Sayf al-Din al-Amidi, d. 631/1233.

He was the master of the mutakallimin in his time. He studied the opin-
ion of Imam Ahmad Ibn Hanbal. He also studied the science of khlaf
and excelled in it. He memorized the path of the Sharif. He studied
the farigah of As‘ad al-Mihani. He mastered the science of philosophi-
cal speculation (rnazar) and kalam. He also wrote books about them. He
wrote on he two usils, mantiq (logic), and khulaf”

2. Jamal al-Din Ibn Fadlan al-Baghdadi, n.d.

He was very learned in khilaf, usal, and mantiq.”

. Abt Muhammad al-Sulami, d. 660/1262.

He studied usi/ with al-Amidi. He also excelled in the madhhab. He drew
together from a variety of sciences, including flafstr, hadith, figh, usal,
Arabic, and the divergent statements in the texts and what can be taken

I Khan, vol. 2, 65.

2 Ibid., vol. 2, 70.
” Ihid., vol. 2, 121.
"t Ibid., vol. 2, 200—01.
7 Ibid., vol. 2, 79.
7% Ibid., vol. 2, 91.
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from them. He rose to the level of gtthad. He was knowledgeable in
usl and legal rules (furit®).”’

4. Abu ‘Abdallah al-‘Amirt, d. 680/1281-82.
He memorized the writings of al-Ghazalt and Ibn al-Hajib’s book on
usal. He participated in khlaf, hadith, bayan (rhetoric), and mantig.”

5. al-Nawawi, d. 677/1278.
He wrote the Rawdah, which is based on the Aziz by al-RafiT. He
taught mantiq, usal al-figh sometimes based on al-Luma® by al-Shirazi,
and sometimes on the Muntakhab by al-Razi. He studied wusal from al-
Tiflist. He also studied wsal al-din (although it i1s not associated with
usal al-figh).”

6. Ibn al-Nafts al-Misr1, n.d.

He wrote a book on usal al-figh and on mantig. He also wrote a book
on figh and the roots of it.%

7. Abu al-Ma‘alt al-Ayki, d. 699/1300.
He was a leader in the two usils. He also wrote a commentary on
logic in the Mukhtasar of Tbn al-Hajib."!

. Jamal al-Din al-Hamawt, d. 697/1298.
He studied the madhhab and usil with Ibn al-Khabbaz (d. 631/1233-34).
He wrote many works in the two usils, mantig, and medicine. He wrote
the Mukhtasar al-arba‘in about usal al-din, and the Sharh al-miajaz and
the Sharh al-jamal, both about mantig.®

. Jamal al-Din al-T2a’1, n.d.
He studied mantig with his father. He was good at participating (skarak)
in figh and wusil, and other fields besides that.®*

10. Abu al-Thana’, d. 682/1283—-84.
He was the author of a commentary on the Maksal by al-Razi. He
also wrote a short work on the Arba%n on usil al-din. In addition, he
wrote two books on mantig.**

ee)

©

7 Ibid., vol.
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Abt al-Hasan al-Baji, d. 714/1315.

He studied the two wusals with Taqr al-Din al-Subki and was a high
level student with him in munazarah (debate). He was the most knowl-
edgeable of the people of the world in the madhhab of al-Ash‘arl. He
was a leader in the two wusals, and mantiq. He was also the best debater
(anzar) of the people of his age. He wrote a commentary on the
Mahsul by al-Razi. He also wrote a work on mantig.®

Muhammad b. ‘Al al-Baranbari, d. 717/1317-18.
Excelled in figh, usil, and mantig. He studied usii/ with al-Isfahani. In
addition, he wrote a commentary on the Mahsil by al-Razi.*

Muhammad b. Yusuf al-Jaziri, d. 711/1312.

He studied kalam with Taqi al-Din al-Subki. He was knowledgeable
in the two wusals, grammar, bayan, mantig, and medicine. He also wrote
a commentary on al-Razv’s al-Mafsiil.®

Badr al-Din al-Tustar, n.d.
He was the leader of his time in the two wusals, and mantig. He wrote
a commentary on the Mukhiasar of Ibn al-Hajib.®

Fakhr al-Din al-Misri, d. 751/1350-51.

He was a high-level student in a variety of sciences. He studied usal
with al-Hindi. He also memorized the Mukhtasar of Ibn al-Hajib. He
studied mantiq.*

Ibn al-Rahawi, d. 767/1365.

He studied usit/ and mantig with al-Isfahani.

Abu ‘Abdallah al-Kirmani, d. 786/1384.

He wrote books on various sciences, including Arabic, kalam, and mantiyg.
He also wrote a commentary on the Mukhtasar of Ibn al-Hajib in three
volumes.”

Badr al-Din al-Kinani, d. 819/1416.

He was skilled in grammar, al-ma‘ani, bayan, mantiq, and he penetrated
deeply (tawaghghala) into kalam, medicine, and anatomy. He was knowl-
edgeable in the science of adab, rational sciences (‘aqliyah) and the two
usiils. He wrote a commentary on Jam® al-jawami by al-Subki.”!

Ibid., vol. 2, 223-24.
Ibid., vol. 2, 232.

Ibid., vol. 2, 235-36.
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One jurist conspicuous by his absence from the above list is al-
Ghazali. He is widely held to be the father of the interpolation of
logic into theologically-inclined usal al-figh.”” Ibn Qadi Shuhbah, how-
ever, 1Is silent on his contributions to the genre. He is described as
writing several works on wsal al-igh and on kalam. Ibn Qadi Shuhbah
makes it clear that al-Ghazali held a negative view of theology by
placing his discussion of it next to a comment concerning al-Ghazalt’s
refutation of the Batiniyah (Isma‘ili Shi‘ts) and the philosophers.”

Ibn Qadt Shuhbah, for the same reasons that he distanced Imam
al-Haramayn from theology, must make sure that al-Ghazali does
not appear tainted by giving rise to a new genre of methodological
speculation. He 1s the author, after all, of a/-Wajiz, most commented-
on divergent rules text in the school.” For the validity of al-Ghazalt’s
text to be maintained, Ibn Qadi Shuhbah must make it appear as
though al-Ghazali is the paragon of centrist legal thought.

Ibn Qadr Shuhbah presents one last theologically-oriented genre
of us@l in his text: the genre of the two usals (usiulayn). It is the largest
genre of specifically identified theologically-influenced speculative
methodology, appearing in connection with 31 jurists. It is also inter-
esting that two of the greatest wusiil specialists, al-Amidi and TaqT al-
Din al-Subki, are among its practitioners.

1. Abu al-Qasim al-Isfara’mi, d. 452/1060.
He was a disciple of Abt Ishaq al-Isfara’ini and Imam al-Haramayn in
kalam. He was among the leaders of the fugaha’ and the mutakallimin.
He wrote a book on the two usiils.”

2. Abu Nizar, d. 568/1173.
Studied usil alfigh with Ibn al-Burhan and usil al-din with Abu ‘Abdallah
al-Qayrawani (not listed in the text). He also studied Afulaf with As‘ad
al-Mihani. Wrote a short work on the two usiils.”

3. Abi ‘Al al-‘Amirt, d. 606/1210.

A muhaddith, he was also an @lim in the two wusals and khulaf. He was
also knowledgeable in tafsir and the madhhab.”’

9 Tbn Khaldin, vol. 3, 41-42.

% Khan, vol. 1, 293-94.

% Abt Hamid b. Muhammad b. Muhammad al-Ghazali, al-Wajiz fi figh al-imam
al-shafi7, ed. ‘All Muhammad Mu‘awwad and ‘Adil Ahmad ‘Abd al-Mawjid, 2 vols.
(Beirut: Dar al-arqam, 1997).
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. Sayf al-Din al-Amidi, d. 631/1233.
He was the master of the mutakallimin in his time. He studied the mad-
hhab of Imam Ahmad Ibn Hanbal. He also studied the science of khilaf
and excelled in it. He memorized the path of the Sharif. He studied
the tarigah of As‘ad al-Mihani. He mastered the science of philosoph-
ical speculation (nazar) and kalam. He also wrote books about them.
He wrote on he two wsiils and mantig (logic) and khlaf™

Ibn Tilimsani, d. 658/1260.

He was a leader in figh and the two wusals. He studied the two usils
with al-Magqtarah (d. 612). He also wrote a commentary on the proofs
used by Imam al-Haramayn al-JuwaynI (in legal arguments). He wrote
a book on Kulaf and had many /a%q on divergent legal opinions.”

. Abtu ‘Abdallah al-Sulami, d. 655/1257-58.
He was among the excellent leaders in combining a variety of sci-
ences, including fhadith, the science of the Qur’an, figh, khilaf, the two
usiils, grammar, and lexicography.'®

. Abu al-Ma‘alt al-Ayki, d. 699/1300.
He was a leader in the two usils. He also wrote a commentary on

logic in the Mukhtasar of Ibn al-Hajib.!™
. Muhammad b. Ahmad al-Kh@’1, d. 698/1299.

He used to bring together a variety of sciences, such as tafsir, the two
usils, figh, grammar, divergent opinions, the science of idea expression
(ma‘ani),'™ rhetoric, and arithmetic (al-hisab).'”

. Jamal al-Din al-Hamawi, d. 697/1298.
He studied the madhhab and usiil with Ibn al-Khabbaz (d. 631/1233-34).
He wrote many works in the two usils, mantig, and medicine. He wrote
the Mukhtasar al-arbain about usil al-din, and the Sharh al-mijaz and
the Sharh al-jamal, both about manfig.'™

Ibn al-Ustadh, d. 681/1282.

He was an @lm (scholar) in the two wusils and in Kulaf'™

‘Abd al-Karim b. ‘Alr al-Ansari, d. 704/1304.
He excelled in a variety of sciences. He studied the two wsals with al-
Tilimsani and al-Khasrtshahit.'

5 Ibid., vol. 2, 79.

% Ibid., vol. 2, 107.

% Thid,, vol. 2, 122-23.
! Ibid., vol. 2, 191.

%2 Rosenthal, vol. 3, 399.
% Khan, vol. 2, 193.

* Ibid., vol. 2, 194-95.
> Ibid., vol. 2, 203.
Ibid., vol. 2, 218.
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Abtu al-Hasan al-Baj1, d. 714/1315.

He studied the two usals with Taqt al-Din al-Subkt and was a high
level student with him in munazarah (debate). He was the most knowl-
edgeable of the people of the world in the madhhab of al-Ash‘arl. He
was a leader in the two wusals, and mantiq. He was also the best debater
(anzar) of the people of his age. He wrote a commentary on the
Mahsul by al-Razi. He also wrote a work on mantig.'”

Abtu ‘Abdallah al-Hindi, d. 715/1315.

He was a mutakallim in the madhhab of al-Ash‘ari. He also taught usil.
He was among the most knowledgeable in the texts of the madhhab of
al-Ash‘ar. He was a fagth and an wsalr. He also took part in the two
usiils. He wrote books on kalam and wusil. He was also a Sufi.'"

Ibn al-Wakil, d. 716/1317.

He studied the two wsils with al-Hindi and wrote a book in three vol-
umes thoroughly studying hadith, figh, and wusal. He was also knowl-
edgeable of kalam of the madhhab of al-Ash‘ar1.'”

Muhammad b. Yasuf al-Jaziri, d. 711/1312.

He studied kalam with Taqi al-Din al-Subki. He was knowledgeable
in the two wsils, grammar, bayan (rhetoric), mantiq, and medicine. He
also wrote a commentary on al-Razt’s al-Mapsal.""”

Badr al-Din al-Tustari, n.d.
He was the leader of his time in the two wusils, and mantig. He wrote
a commentary on the Mukhtasar of Ibn al-Hajib.'"!

Muhammad b. ‘Abdallah al-‘Uthmani, d. 738/1338.
He studied figh and the two usals with Sadr al-Din al-Subki. He was
knowledgeable in figh and usil. He wrote two books on wusil.'?

Muhammad b. ‘Abd al-Rahman al-Qazwini, d. 739/1338.

Studied the two wusils with al-Ayki. He also wrote a book on wusiil.'”

al-Ansari, d. 749/1348.

He was a leader in figh and the two usals.""

It 2, 223-24.
18 Thid., vol. 2, 228.

9 Thid., vol. 2, 233-34.
10 Thid., vol. 2, 235-36.
1 Tbid., vol. 2, 284-85.
12 Tbid., vol. 2, 285-86.
15 Thid., vol. 2, 286-87.
14 Ihid., vol. 3, 15-16.
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‘Abdallah b. Muhammad al-Husayni, d. 743/1343.

He used to write compilations on the sciences of the two usils and
the rational sciences (al-ma‘qalal). He was well known everywhere and
he participated in it in all kinds disciplines.'”

Taqt al-Din al-Subki, d. 749/1348 or 756/1355.

He studied legal rules with Ibn al-Rif‘ah, the two wusals with ‘Ala’ al-
Din al-Baji, mantig and khilaf with Sayf al-Din al-Baghdadt (d. 705),
and Sufism with Taqt al-Din al-‘Atta> (d. 709). He is referred to as
being a leader of the muhaddithin, jurists, and practitioners of the two
usils.''°

Abt Muhammad al-Ardabili, d. 749/1348 (from plague).
He was an usali and a fagth. He taught the rational sciences. He also
wrote a text on the two usils.'”

Shams al-Din Ibn al-Labban al-Misri, d. 749/1348 (from plague).
He was a Suaff. He was knowledgeable in figh, the two usils, and
Arabic.''®

Ibn ‘Adlan, d. 749/1348 (from plague).
He studied wsail with al-Isfahant (491) and al-Qaraft (d. 684). He was
knowledgeable in the two usiils, grammar, and inheritance law.'"

Abtu al-Thana’ al-Isfahanit, d. 749/1348 (from plague).

He was a leader, excelled in the rational sciences (‘agliyal), and knowl-
edgeable in the two wsals. He wrote a short work on the Mukhtasar of
Ibn al-Hajib.'®

Ibn Qadt al-Qaram, d. 780/1379.
He was knowledgeable in usil, variant readings of the Qur’an, recita-
tion, and figh. He was a leader and an ‘@lim (scholar) in tafsir, figh, the
two usils, Arabic, ma‘ani, and bayan.'*'

‘Abd al-‘Aziz b. Muhammad al-Kinant, d. 767/1366.

He was a leader of the mufiis, a fagih, a teacher, and a muhaddith. He
wrote a text examining the fadiths used by al-Rafic. He studied the
two usils with ‘Ala’ al-Din al-Bajji.'*”?

3, 31.
Ibid., vol. 3, 37-42.
Ibid., vol. 3, 46-47.
Ibid., vol. 3, 52-54.
Ibid., vol. 3, 54-55.
Ibid., vol. 3, 71-72.
Ibid., vol. 3, 93-94.
Ibid., vol. 3, 101-02.



212 CHAPTER SIX

27. Ibn al-Durayhim, d. 772/1370.
He participated in legal science a number of fields including, fhadith,
usil al-din, usil al-figh, variant readings of the Qur’an, and fafsir.'*

28. Abu al-Fadl b. al-‘Ajami, d. 777/1375.
He studied wsil with al-Isfahani. He was a leader, and he excelled in
Jigh, and was an Glim (scholar) in the two ugils.'*

29. Muhammad b. al-Hasan al-Qurashi al-Umaw1 al-Isna’1, d.
764/1363.

He was a fagih and a leader in the science of the two usils, khilaf,
Jadal, and the science of Sufism.'?

30. Badr al-Din al-Kinani, d. 819/1416.
He was skilled in grammar, al-ma‘ani, bayan, mantig, and he penetrated
deeply (tawaghghala) into kalam, medicine, and anatomy (literally, ‘autopsy’).
He was knowledgeable in the science of adab, reason (‘agliyah) and the
two usils. He wrote a commentary on Jam® al-jawami¢ by al-Subki.'?®

The study of the two usils seems to be an explicit attempt to inter-
ject certain basic theological assumptions into legal methodological
speculation for the purposes of defending the religion against the
encroachment of extra-Islamic modes of reasoning. For instance, al-
Subkt’s Jam® al-jawami is self described as an wsitlayn work."”” But
how it is different from other theologically-oriented works is not
immediately clear. It places a heavy emphasis on logic, and it couches
many of its postulates in theological argument. Ibn Qadr Shuhbah
1s not clear about how us@layn is different from other genres. In dis-
cussing those who engage in the two usils, jurists are usually involved
in other kinds of theoretical and logical speculation, more so than
scholars involved in the other genres of speculative methodology to
the exclusion of the two wusils.

All of the jurists above trace their isnads in speculative usal back
to al-Isfara’ini and Ibn Farak only. In areas of figh some of them
can trace the lineages back to al-ShafiT, which presents an interest-
ing problem: what method did they use? Ibn Qadi Shuhbah does

12 Ihid., vol. 3, 107.

12t Ibid., vol. 3, 108-09.

% Ibid., vol. 3, 120-21.

126 Tbid., vol. 4, 49-50.

27 Taqi al-Din ‘Abd al-Wahhab al-Subki, Jam® al-jawami (Beirut: Dar al-kutub
al-lmiyah, 1994), 86.
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not say exactly how speculative legal methodologies were used in
legal discovery. Ibn Khaldan’s interpretation, if accepted, would imply
that since speculative theologically-oriented legal methodologies were
in the category of expedient science, they likely had little direct
impact. Indeed, since many, if not most legal rules originated before
the rise of speculative usal, it likely had only a small influence of
the discovery of law. Joseph Schacht maintained that most rules were
already decided by 900 CE, which is why he concluded that -
had began to slowly fade out after this time."”® In surveying the texts
Ibn Qadi Shuhbah defines as the core texts of the curriculum (see
chapter seven), this would indeed seem to be the case. The texts of
the madhhab are largely based on the statements of al-Shafi'f, al-
Muzani, and al-Rabi‘. A survey of al-Tanbih, al-Muhadhdhab (both by
Abtu Ishaq al-Shirazi), and al-Minhaj (by al-Nawawi) reveals that,
although there is additional legal matter included from later schol-
ars, it would appear that this accounts for only 10—-15% of the rules.
In the texts of divergent opinion (ikhitilaf) there is considerably more
material included from later jurists. But very little of this is com-
posed by jurists Ibn Qadi Shuhbah identifies as being involved in
theologically-inclined speculative jurisprudence. Therefore, as a his-
torical matter, we cannot definitively conclude that speculative meth-
ods contributed significantly to the development of Islamic law.
However, before a final decision can be made, further research is
needed.

The above lists do not conclude Ibn Qadi Shuhbah’s catalog of
jurists involved in %m al-‘aql. He includes the biographies of over
175 other jurists who received some form of training in wusial aligh.
Although these jurists covered the spectrum of attitudes toward the-
ological speculation, all sought training in wusal al-figh as a separate
field of professionalization because this had become expected by the
late eleventh century. Furthermore, jurists could train in more than
one field of usil, and often taught different methods. For instance,
al-NawawT alternated teaching al-Razr’s al-Muntakhab'*® with al-Shirazr’s

al-Luma‘,"™ which is telling in itself about the importance of the

128 Schacht, Introduction to Islamic Law, 69-75.

129 Brockelmann, SI, 921.

1% Abu Ishaq al-Shirazi, al-Luma® fi usil alHigh (Beirut: Dar al-kutub al-‘ilmiyah,
1985).
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discipline in legal studies.'” Al-Razi, as is noted above, was the
founder of the philosophically-inclined school of kalam-oriented usil.
His works draw on speculative theology and attempt a synthesis
between the two disciplines. Al-Shirazi, on the other hand, is the
staunch supporter of non-speculation in the field of wsal. His text
secks to defend against attempts by scholars hoping to draw into
usil theologically-inclined modes of speculation.

Ibn Qadr Shuhbah indicates, by mentioning al-NawawT’s practice,
that movement between genres was rather casy, as is evident from
the multiple references to specialization in more than one genre, and
that study of wusua/ was an aspect of professionalization more than a
field in which the law was discovered. In other words, if training in
more than one method was the norm, and Ibn Qadi Shuhbah indi-
cates that it may have been, then how could speculative methods
have been the source from which all jurists discovered rules? If spec-
ulative methodologies were the generative force for new legal rules,
it is expected that jurists would specialize in one method and not
train in methodologies so distinctly different.

Specializations in the expedient sciences and the decline of legal thought

One of the things that stand out in the lists above is the rather sharp
increase in the number of disciplines jurists became involved in during
the late ‘Abbasid and Mamluk periods. Few jurists during this period
specialized in the law only; many jurists had at least three special-
izations, some five or more. This rapid rise in extra-figh areas of aca-
demic work has important ramifications for the development of Islamic
law in both Ibn Khaldtn’s and Ibn Qadi Shuhbah’s discussions.
Ibn Khaldun worried that the distractions caused by involvement
in the expedient sciences would lead jurists away from the law itself.
Studying expedient sciences had an enormous impact on jurists and
the profession. Ibn Khaldan states that jurists were distracted by spe-
cializations in expedient sciences, and that this situation was aggra-
vated by the academic process that required teachers to write
commentaries and explanatory texts to facilitate education. As time

181 Khan, vol. 2, 154.
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Table 6.1. A chronological table of wusiil/ related genres

Gen. Usiul Usalayn Kalam Philosophical ~ Mantig  Usal — Kalam
al-figh Oriented Kalam al-Din
Usiul Oriented
Usul

1 6 0 0 0 0 0 0

2 1 0 0 0 0 0 1

3 1 0 0 0 0 0 0

4 1 0 0 0 0 0 1

5 6 0 0 0 0 0 0

6 1 0 1 0 0 0 0

7 1 0 1 0 0 0 1

8 2 0 2 0 0 0 0

9 3 0 0 0 0 0 0
10 3 1 1 0 0 0 0
11 6 0 1 0 0 0 1
12 1 0 1 0 0 1 0
13 7 0 0 0 0 0 1
14 3 0 0 0 0 0 1
15 2 0 1 0 0 0 2
16 3 1 1 0 0 0 0
17 2 0 1 0 0 0 2
18 2 1 0 1 0 0 2
19 4 1 1 1 2 0 3
20 7 2 0 1 1 0 1
21 5 0 0 0 2 0 0
22 12 4 0 1 6 2 2
23 8 5 1 0 4 1 4
24 19 3 0 0 1 0 0
25 26 7 0 0 1 0 1
26 13 6 0 0 1 2 3
27 7 0 1 0 1 1 2
28 9 1 0 0 1 0 1
29 8 0 0 0 0 0 0

Source: Ibn Qadi Shuhbah, 7Tabagat al-fugah@ al-shafilyah, ed. al-Hafiz ‘Abd al-Alf
Khan, 4 vols. (Beirut: ‘Alam al-kutub, 1987).

went on, professionalization became dependent on students’ mastery
of an ever-increasing number of commentaries and explanatory texts.
Over time, the number of texts students needed to master to be con-
sidered ‘professionalized,” also steadily increased."” This occurred at
the same time when the number of expedient sciences ballooned
from just a few in the early periods of Islamic law to over fifteen

%2 Tbn Khaldan, vol. 3, 248-58.
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Figure 6.2. The growth of usa/ related genres
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Source: Ibn Qadi Shuhbah, Tabagat al-fugah@’ al-shafityah, ed. al-Hafiz ‘Abd al-Alf
Khan, 4 vols. (Beirut: ‘Alam al-kutub, 1987).

by the Mamluk period. As we see in table 6.1 above and figure 6.2
below, in just the area of usu/, the number of genres expanded from
one to at least six.

However, this occurred not only in us@/, but also in other expe-
dient sciences. As tables 6.2a and 6.2b show below, there were 297
jurists described as being involved in 10 expedient sciences. These
297 jurists specialized in 371 non-legal fields. Iurthermore, as figure
6.3 shows, specializations in expedient sciences remained fairly constant
until the eleventh generation (460/1067-480/1088), when moderate
increases began. Then, in the nineteenth generation (621/1224-640/
1243), specializations in expedient disciplines exploded.

Table 6.2a. Chronological development of the expedient sciences

Generations Qur’an Arabic Grammar Rhetoric Lexicography

Debate

SO — OO OO
——_ — N0 OO

~N Oy O B 0N —
SoOoON— O OO
SO oOoOo O
—— 0 OO0 OO
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Table 6.2a. (cont.)

Generations Qur’an Arabic Grammar Rhetoric Lexicography
Debate

8 1 1 2 0 2

9 0 1 0 2 0
10 0 0 3 0 1
11 0 1 5 1 1
12 1 0 0 0 1
13 2 0 1 0 0
14 0 0 2 0 3
15 0 0 1 1 2
16 0 2 3 2 2
17 1 2 3 2 2
18 0 2 1 0 1
19 1 5 4 1 1
20 3 3 3 0 2
21 3 3 9 0 3
22 0 4 8 1 4
23 2 1 5 0 1
24 0 2 13 0 5
25 1 7 24 0 5
26 0 10 14 1 0
27 1 4 4 0 0
28 4 12 11 0 2
29 1 4 7 0 0

Source: Ibn Qadi Shuhbah, 7Tabagat al-fugah@ al-shafiiyah, ed. al-Hafiz ‘Abd al-Alf
Khan, 4 vols. (Beirut: ‘Alam al-kutub, 1987).

Table 6.2b. Chronological development of the expedient sciences

Generations Variant Qur’anic  History Medicine Philosophy Total’
Readings  Recitation

of the

Qur’an
1 0 0 0 0 0 0
2 0 0 0 0 0 0
3 0 0 0 0 0 0
4 1 0 0 0 0 4
5 0 0 3 0 0 7
6 0 0 0 0 0 2
7 0 0 1 0 0 3
8 2 1 0 0 1 9
9 1 0 1 0 0 5
10 1 0 1 0 0 6
11 0 0 1 0 0 9
12 1 0 1 0 0 4
13 0 0 1 0 1 4
14 0 0 0 0 0 5
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Table 6.2b. (cont.)

Generations Variant Qur’anic  History Medicine  Philosophy Total’
Readings  Recitation

of the

Qur’an
15 0 0 1 0 1 6
16 0 0 2 0 0 11
17 1 0 1 0 0 12
18 2 0 0 1 2 9
19 3 0 2 0 1 18
20 3 0 1 0 0 15
21 4 0 4 0 0 26
22 2 0 5 0 1 25
23 3 0 0 0 0 12
24 4 0 7 0 1 31
25 11 0 4 0 0 52
26 7 0 2 0 0 34
27 3 0 2 0 0 14
28 3 1 2 0 0 35
29 0 0 1 0 0 13

Source: Ibn Qadi Shuhbah, Tabagat al-fugah@’ al-shafiyyah, ed. al-Hafiz ‘Abd al-Alt
Khan, 4 vols. (Beirut: ‘Alam al-kutub, 1987).
"Totals are for all categories of expedient science.

The rise of professionalization and the expansion in expedient sci-
ences 1s tied directly to the increases in education in madrasahs and
personalized akhadha relationships. Figure 6.4 demonstrates below that
Ibn Qadi Shuhbah links professionalization with darasa and akhadha.
It 1s, however, unclear whether areas of study such as history would
have occurred in a madrasah. Ibn Qadi Shuhbah specifically links the
study of expedient sciences to akhadha education in 100 out of 269
biographies (37%). He indicates that not only were akhadha rela-
tionships important in the development of a%an claims to authority,
but that the use of %m as a cultural commodity was more closely
attached to the acquisition of knowledge in the expedient sciences
than law.

The increase in the study of the expedient sciences occurred dur-
ing the period of the first Mongol invasions and the massive dislo-
cations of jurists from Central Asia caused by the sack of virtually
every town in Transoxania. Whether the two events are related is
by no means certain. This period, however, is also the beginning of
the decline of the madhhab as a consolidating institution, and the rise
of the memorizers. This transition, it will be recalled, marks the near
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Figure 6.3. The growth of expedient sciences

100
90
a 80
2
£ 70
B
g 60
S
o 20
13
40
g % izl
8 307 e T R R
o Sl
iyniliilin
N il el PR
1 3 5 7 9 11 13 15 17 19 21 23 25 27 29
Generations
E Qur’an [0 Arabic
O Grammar O Rhetoric
O Lexicography B Variant Readings of Qur’an
Recitation History
B Medicine Philosophy

Source: Ibn Qadi Shuhbah, Tabagat al-fugah@ al-shafilyah, ed. al-Hafiz ‘Abd al-Alf
Khan, 4 vols. (Beirut: ‘Alam al-kutub, 1987).

total disappearance of affiliated jurists and the rise of deficient jurists.
Thus, this would seem to indicate, for Ibn Qadr Shuhbah, that the
rise of expedient sciences meant an end to specializations in figh,
which were necessary for original legal discovery to continue (see
figure 6.3).

Figure 6.5 also shows that usii/ genres track closely with the other
expedient sciences throughout the period. As the other expedient sci-
ences expand, so do the various genres of usil al-figh. Therefore, as
with grammar, lexicography, and Arabic phonology, the expansion
of usul aligh genres indicate, and indeed are related to, the decline
of legal thought in the period.

Figure 6.6 shows that with the outbreak of plague in 749/1348,
all of the expedient sciences and usi@l-related genres sharply decline
before briefly rebounding, then declining in the generation before
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Figure 6.4. Growth of expedient sciences compared to trends in

akhadha and darasa
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Figure 6.5. Expedient sciences and usiz/ compared to furd® production
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Figure 6.6. Average age of mortality as compared with trends in expedient
sciences and usi/ genres
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Source: Ibn Qadi Shuhbah, Tabagat al-fugah@ al-shafilyah, ed. al-Hafiz ‘Abd al-Alf
Khan, 4 vols. (Beirut: ‘Alam al-kutub, 1987).

Ibn Qadi Shuhbah composed his text. This is indicative of the enor-
mous impact the plague had on the juridical community. All areas
of law, even legal rules, were severely affected by the plague. The
effect of the plague was most especially felt in the educative con-
nections between the generations. Before the plague, approximately
70% of educative connections extended back to teachers two or more
generations behind those of the students. As pointed out above, this
occurred because, as both teachers and students lived longer, they
were able to study with a broader range of scholars over longer peri-
ods of time. With the outbreak of plague, however, educative con-
nections only reached back two or more generations for only 20%
of jurists. The sharp reduction of educative connections indicates that
education became more superficial because of the short time spent
with teachers and the smaller number of lectures and study circles
that students were able to attend.

As Figure 6.7 demonstrates, the impact of the decline on jurist
longevity is most keenly felt in tafaggaha educational relationships.
Why this is the case is not clear in the text. Ibn Qadi Shuhbah
implies, as with the case of al-Buwayti, that sudden and extra-ordinary
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Figure 6.7. Average of mortality as compared to tafagqaha, darasa, and akhadha
educational relationships
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Source: Ibn Qadi Shuhbah, Tabagat al-fugah@ al-shafiyah, ed. al-Hafiz ‘Abd al-Alf
Khan, 4 vols. (Beirut: ‘Alam al-kutub, 1987).

death causes disruptions in the transmission of law. Since Ibn Qadt
Shuhbah prizes tafaggaha education over other means of transmitting
knowledge it is only natural that he would seek to imply that the
plague’s impact was most keenly felt in this area.

The situation was so extreme that, in many cases, the generations
became so compressed after the outbreak of plague that jurists are
depicted as studying with scholars of their own generations more fre-
quently than in previous times. This meant not only that few scholars
received specializations in expedient sciences, but because so many
scholars were drawn away from the law as a area of specialization,
there was far less training in figh and figh legal method, virtually
ensuring the near-complete disappearance of middle and low-level
scholars who held certifications allowing them to solve legal problems.

The decline of jurists capable of using figh legal method is why
the rise of specializations in expedient sciences is so troubling in Ibn
Qadi Shuhbah’s presentation. At the very time a wide number of
scholars were needed for the discovery of figh to continue, the majority
of jurists, many of whom Ibn Qadi Shuhbah describes as the best
and the brightest, were distracted by speculative disciplines that had
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nothing to do with legal discovery. Figh, the combination of rules
and al-ShafiT’s method, was nearly lost. Ibn Qadi Shuhbah’s text
calls for these jurists (deficient as a result of their own intellectual
interests and the crises of the times) to turn to divergent opinions
texts, which not only contained a wide array of legal rules from
which deficient jurists could draw, but could also, in the way texts
of the madhhab had originally done, train jurists in basic methods of
legal discovery so that they could use the texts of revelation in the
search for legal solutions. This, Ibn Qadi Shuhbah clearly hoped,
would lead to a renaissance of legal thinking and a revitalization of
the Islamic community.






CHAPTER SEVEN

CURATIVES FOR THE DECLINE OF LAW

Ibn Qadi Shuhbah wrote his Tabagat to achieve several ends. He
sought to describe the trends in Shafi'T law that led to, and in many
respects resulted from, the crises following the Mongol invasion in
the 7th/13th century. In doing so, he attempted to depict changes
in legal education that led to declines in juridical abilities. At the
very moment when the community of jurists was needed most, the
majority of scholars had become specialists in expedient sciences and
speculative genres of usil alfigh, and were mere memorizers of legal
rules handed down from earlier periods. The vitality of legal thought
and the interpretive ability of the majority of scholars, the ones actu-
ally responsible for the administration of Islamic law, had all but
disappeared because the kinds of education necessary for judges and
jurist-consults to think ‘on their feet” no longer occurred in the major-
ity of cases.

Ibn Qadt Shuhbah also wrote his text to show jurists a way out
of the morass in which the juridical community found itself. As dis-
cussed above, he wrote his text to create models of and models for real-
ity. For instance, in attributing excellence to the majority of lafaggaha
educational relationships, and by not doing so for akhadha and dar-
rasa/ darasa, he is pointing jurists toward the importance of the for-
mer as the preferred style of learning. The close and inter-personal
mode of acquiring legal knowledge was clearly better in his view
than akhadha (which had more to do with initiating people into the
ranks of the wlama’), or darrasa/darasa (which focused on credential-
ing scholars to issue opinions but not necessarily in teaching them
how to do so). This is not to say that all educational styles did not
have a place in medieval Islamic education, or that Ibn Qadi Shuhbah
was criticizing those who engaged in the other modes of learning.
Indeed, he is described as engaging in almost all forms of education
at different points in his life, as a student and a teacher." Tafagqaha,

! See al-Sakhawi’s biography of Ibn Qadi Shuhbah for examples.
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for Ibn Qadt Shuhbah, is simply better at communicating the kinds
of legal ideas that jurists need to maintain the basic functioning of
the law.

The daily maintenance and administration of the law, and not
theories of idealized legal hierarchies, is what concerned Ibn Qadt
Shuhbah above all else. One of the things that came to distinguish
the tabagat genre from other kinds of literature that attempted to
describe legal structures and assign ranks and responsibilities, is that
tabagat always had one foot planted in reality. They dealt with describ-
ing the lives of individuals, and in doing so, to measure the reality
of human endeavour against the theoretical structures that scholars
argued should have existed in a perfect world. Works such as Adab
al-mufli wa ’l-mustafit by Ibn al-Salah, or similar treatments found in
JSigh and usul texts are theoretical descriptions that create models for
reality in an ideal situation.” They assume a legal context that is
pristine, in which jurists are free from corruption, confusion, over-
work, political coercion, fatigue, or human frailty. At the very least,
they cast a jaundiced eye on the practical realities of working jurists.
In theory, a jurist-consult (mufl?), when given a question, was supposed
to be able to look through the corpus of received opinion and decide
if the problem he was dealing with had already been resolved by a
higher-ranking scholar of a previous generation, or whether it had
been resolved as a matter of consensus. If not, he was expected to
be able to turn to the texts of revelation and discern a new rule on
his own. In theory, judges were supposed to make recourse to trained
muflts who could advise the judge as to what the ruling should be
in any particular case, based on the mufir’s ytihad, or ytihad-like effort.
In either situation, muflts were supposed to turn cases that they were
not qualified to resolve over to higher-ranking jurists. In theory, mufiis
were expected to exhaust every effort, look at every passage of rev-
elation, to re-think every issue, on every case they were given; even
if they had been given a similar case before. The ruling was to be
original in every instance.’

? See Ibn al-Salah, Adab al-mufti wa ’lFmustafly, ed. Muwaffaq b. ‘Abd al-Qadir
(Beirut: ‘Alam al-kutub, 1986). Also see the chapter on Adab al-mufli wa >l-mustafit
in al-Nawawi, al-Magma‘, vol. 1, 68-85. For a discussion of the theoretical discus-
sions of legal hierarchies see Hallaq, Authority, Continuity, and Change, 1-23.

3 Also see Aba Bakr Ahmad b. ‘Amr al-Shaybani al-Khassaf, Ritab adab al-qads,
ed. Farhat Zayadah (Cairo: Qism al-nashr bi ’l-jami‘ah al-amrikiyah, 1978), 44-52;
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The theoretical application of Islamic law would have been time
consuming, even for jurists that possessed the necessary training to
fulfil its requirements. In reality muflis and judges did not have the
time to return to the texts of revelation or to the corpus of received
opinion. Jurists dealt with hundreds of cases in a day. They felt pres-
sures from government officials and litigants; they were influenced
by social expectations, family responsibilities, and professional neces-
sities. The application of Islamic law in reality was a messy business
that reflected the chaotic atmosphere of the times.*

Ibn Qadi Shuhbah wrote his text not to describe some theoreti-
cal vision of what the application of law should be in an idealized
world, but to show jurists who had to deal with the ugly reality of
law how to go about their business in an efficient and accurate man-
ner. Thus, his target audience was not the few remaining high-level
jurists, but those who did not have the high levels of training that
theory suggested they should have possessed.

His experience as a deputy ShafiT judge for over twenty years, as
a deputy jurist in the Palace of Justice, as an assistant to Ibn HijjT
when he served as confidential secretary to Sultan Barsbay, as a mufit
to individuals seeking his private opinion, as a teacher, writer, and
historian, shaped his view of the legal profession. He wrote his text in
the context of his own rise to chief ShafiT judge of Damascus, and
its subsequent editions were produced in the midst of his involvement
in the revolt against Sultan Jagmaq, his removal from office, and his
eventual rehabilitation and retirement. He lived in an environment

Ibn Abt al-Damm, Ritab adab al-gada’, ed. Muhyt Hilal al-Sarhan (Baghdad: al-
Jumhariyah al-‘Iraqiyah, wazarat al-awqaf wa ’l-shu’an al-diniyah, 1984), 203—-09.

* There is little direct evidence of what jurists and judges endured. Much of what
we do know is anecdotal and is, therefore, less reliable. It is clear that the juridi-
cal situation in Damascus during Ibn Qadi Shuhbah’s life was highly chaotic. See
Ibn Talan, Qudat dimashq, especially pages 129-57 for an indication on the turmoil
surrounding the Damascene judiciary; and al-Subki, Mu%d al-ni‘am wa mubid al-nigam,
74-87. Also see Wael Hallaq, “The ‘Qadi’s Diwan (Sijill)’ Before the Ottomans,”
Bulletin of the School of Oriental and African Studies 61, no. 3 (1998): 415-436, especially
418-25; N. J. Coulson, “Doctrine and Practise in Islamic Law: One Aspect of the
Problem,” Bulletin of the School of Onental and African Studies 18, no. 2, (1956): 211-26,
although this looks at the early Islamic period. For an interesting account of the
process of judicial review and referral, see David Powers “A Court Case from
Fourteenth-Century North Africa,” Journal of the American Orental Society 110, no. 2
(April-June, 1990): 237, 240. For one of the few detailed description of the political
pressures put on judges also see Joseph H. Escovitz, The Office of Qadi al-Qudat in
Cairo under the Balrt Mamlitks, 131-62.
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that was shaped by social, political, and structural challenges to the
administration of the law and he was keenly aware of the failures
of the educational system and weaknesses in the administration of
law. Although he may have believed that he was capable of dis-
agreeing with al-ShafiT’s opinion he knew that he stood at the pin-
nacle of the legal profession and that the majority of the people who
administered the law in major cities and small villages alike, did not
have the training necessary to deal with many of the questions
proffered to them according to the theory of Islamic jurisprudence.
The question that faced Ibn Qadi Shuhbah was how, in the face
of the realities of decline and crisis, could Islamic law as a coherent
and relevant system of thought survive? Was it enough to offer
a model of education that most jurists no longer followed or was
there more that needed to be done? In a system of professionaliza-
tion that prioritized training in the expedient sciences and in spec-
ulative methods of legal discovery that had little real import for the
discovery of legal rules, how could jurists who had little time or
training in basic legal methods and rules learn the things they needed
in order for the Muslim community to continue to exist?
Al-Nawawi, it will be recalled, argued almost 200 years before
Ibn Qadi Shuhbah that Islamic law had declined because jurists had
ceased to understand how legal rules were transmitted, who trans-
mitted them, their situations and circumstances, and the kinds of
principles that formed the basis of their opinions.” Although, he
argues, that jurists had originally understood the importance of know-
ing the accuracy of early scholars and the reliability of their opin-
ions, over time legal scholars forgot that historical knowledge was
central to the maintenance of the law. In asserting this critique, al-
Nawawt should not be understood to be speaking about the deficiencies
of high-level jurists. As was demonstrated in chapter five, according
to al-NawawT’s theory of juridical hierarchy, one of the qualifications
for high ranking affiliated jurists, who are capable of turning to the
texts of revelation, is their knowledge of the authoritative opinions
of the previous generations. Instead, al-Nawawi is describing the low-
est level of affiliated jurist and the ranks of deficient legal scholars
who do not have training in, or knowledge of, the history of the

> Rosenthal, The History of Muslim Historiography, 303.
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school or the transmission of rules.® He says in the Magma', that if
they are presented with a legal question they must not answer, but,
i theory, refer the question to a higher authority. The question is:
how often were deficient jurists able to do this? Were there higher-
ranking jurists available at all times to answer questions? What could
a deficient jurist do when faced with a question he was not trained
to resolve, but to which, because there were no better qualified jurists
available, he was nevertheless forced to respond?

Ibn Qadi Shuhbah argued that the reality of the law in the
Circassian Mamlak period was that the majority of practicing jurists
fell into the bottom categories of jurists, scholars whom al-Nawawi
argued were not fit to issue legal opinions. It is interesting to note
that al-Nawawl made his comments in the introduction to his revi-
sion of the Tabagat al-shafityah originally written by Ibn al-Salah,
and may indicate that he too was faced with the reality of a poorly
trained cadre of jurists who did not measure up to his own theo-
retical constructions of authority. Ibn Qadi Shuhbah, taking up the
critique of al-Nawawi, sought not only to provide a history of the
transmission of rules, to give an overview of the lives of the great
scholars of the past, but also to point deficient jurists to collections
of rules that are necessary for the continuance of the law.

Substantive rules and madhhab: Legal consensus and limited Khilaf

Legal rules mattered to Ibn Qadi Shuhbah. There is, however, no
single category or classification of substantive rules in his text. Rules
are of different kinds—they represent the opinions of all jurists; of
just a few; or are subject to dispute. Rules are depicted as applying
to ritual and social life; and also to the discovery of the rules them-
selves. The fundamental issue before Ibn Qadi Shuhbah is the trans-
mission of rules, in their plurality, from the founding of the school,
through those qualified to differ and add to these rules, down to the
memorizers of the rules in the ninth/fifteenth century.

As seen in chapter five, there are two primary categories of rules
in Ibn Qadi Shuhbah’s Tabagat. Some rules represent the madhhab
and some stand outside it (ikhtlaf). Madhhab, it will be recalled, is
used in three senses in Ibn Qadi Shuhbah’s text: 1) the ShafiT school

¢ Al-Nawawi, al-Magmi, vol. 1, 72-75.
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as a community of professional jurists (whether this be a guild or a
corporation is not indicated), 2) the opinion of an individual, usu-
ally al-Shafi‘t himself, and 3) the corpus of received authoritative
opinion that represents the consensual doctrinal view of the Shafit
school as it developed over the centuries.

With regard to the third category, there needs to be some clarifica-
tion. George Makdisi, in his The Rise of Colleges, describes the madhhab,
in the third sense, to indicate a kind of legal category on which all
jurists agree. He states that the

madhhab referred to those doctrines regarding which there were no
differences of opinion. Used with a complement, for instance, the mad-
hhab of a particular school of jurisprudence, it meant those doctrines
having the consensus of that school’s doctors.”

Taken at face value, this would seem to be an accurate representa-
tion of Ibn Qadi Shuhbah’s opinion as well.

Ibn Qadt Shuhbah, throughout his 7abagat, points to a number
of works that represent the core works of the madhhab. He mentions
2058 texts, of which only 32 are studied by, commented on, or mem-
orized by more than the author of the original work. Of these 32
texts, four (the Sahihs of al-Bukhar®® and Muslim,’ and the Musnads
of al-ShafiT"" and Ahmad Ibn Hanbal)'' are fhadith works, one is a
grammar text (the Kitab tashil al-fawa’id by Ibn Malik),'? five are wsil
al-figh texts, and one, al-Ihya’ by al-Ghazali,"” does not fit any cate-
gory. The 21 remaining works are figh texts. Of these, eight are con-
strued as figh texts representing the madhhab. Additionally, Ibn al-Rif‘ah’s
al-Kifayah is a commentary on al-Shirazt’s al-Tanbih, and the Minhaj
al-talibin by al-Nawawl is a commentary on the Muharrar by al-Rafi'l.

7 Makdisi, The Rise of Colleges, 109.

8 Khan, vol. 1, 67, 83, 84, 145, 150, 203, 206, 302; vol. 2, 164; vol. 4, 43, 45,
66, 78, 89, 98, 108, 112. Also see Sahih al-bukhari, ed. Muhammad Munir al-
Dimashqt, 9 vols. (Beirut: ‘Alam al-kutub, n.d.).

% Khan, vol. 1, 73, 126, 204, 263, 302, 309, 311; vol. 2, 35, 128, 156, 241;
vol. 4, 42, 77, 98. See Sahith muslim, ed. Muhammad Fu’ad ‘Abd al-Baqi, 5 vols.
(Beirut: Dar ihya’ al-turath al-‘arabi, n.d.).

10 Khan, vol. 1, 134; vol. 2, 269, 274, 299; vol. 3, 25, 130. See Musnad al-imam
al-shafi7 (Beirut: Dar al-kutub al-ilmiyah, n.d.).

' Khan, vol. 3, 42, 130, 131; vol. 4, 47.See Ahmad Ibn Hanbal, al-Musnad, ed.
Al-Husayni ‘Abd al-Majid Hashim and Ahmad ‘Umar Hashim, 22 vols. (Cairo:
Dar al-ma‘arif, 1985).

2 Khan, vol. 2, 151; vol. 3, 7, 23, 69, 73, 78, 97, 99, 107; vol. 4, 57.

Y Ibid., vol. 1, 294, 280, 307, 327; vol. 4, 32.
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Figure 7.1. Figh texts representing the madhhab

Text Author dod.

1.  al-Unm al-Shafi‘t 205/820
2. al-Tanbih Abu Ishaq al-Shirazt 476/1083
3. al-Muhadhdhab / /

4. Al-Wajiz al-Ghazalt 505/1111
5. al-Muharrar al-Rafiv 624/1227
6. al-Hawt al-saghtr ‘Abd al-Ghaffar 665/1266
7. Mnhaj al-talibin Al-Nawawi 677/1278
8. al-Kifayah fi sharh al-tanbih Ibn al-Rif‘ah 710/1311

Source: Ibn Qadi Shuhbah, Tabagat al-fugah@ al-shafiyah, ed. al-Hafiz ‘Abd al-Alf
Khan, 4 vols. (Beirut: ‘Alam al-kutub, 1987).

These works represent Ibn Qadi Shuhbah’s view of the madhhab.
They distill al-ShafiT’s opinion, and supplement it through the addi-
tion of rules discovered by later jurists. I'or instance, the most impor-
tant text representing the madhhab for Ibn Qadi Shuhbah is al-Shirazi’s
al-Tanbth. 73 jurists commented on, studied, or memorized this text,
the last dying in 840/1437."* Ibn Qadi Shuhbah even wrote two
commentaries on the text."” Al-Shirazi describes his text as “a short
work on the main questions (usi@l) of the opinion or doctrine of al-
ShafiT,”'® and throughout the text al-Shiraz1 presents the madhhab as
if it included no disagreement. Few jurists are ever mentioned by
name, and for that matter, neither is al-Shafi?. Al-Shirazi simply
presents the rules in the text as representing either the direct opin-
ion of al-ShafiT or opinions which would be in accord with it.
Throughout the text, al-Shirazi makes the argument that his work
represents the consensus of the five schools of his time. He implies
that there is little disagreement simply by neglecting to mention any.
Similarly, in his Muhadhdhab, al-Shirazi says,

I mention in it, God willing, the main questions (us@/) of the opinion
of al-ShafiT according to the evidences of it and what is indicated by
his method from the unsolved questions according to their occasion-
ing factors."”

" Ibid., vol. 4, 111.

15 Al-Sakhawi, al-Daw’ al-lami, vol. 11, 23.

' Abu Ishaq al-Shirazi, al-Tanbih fi figh al-imam al-shafi7 (Beirut: Dar al-tiba‘ah
wa ’l-nashr wa ’l-tawzi‘, 1997), 66.

" Abu Ishaq al-Shirazi, al-Muhadhdhab fi figh al-imam al-shafi7 (Beirut: Dar al-
kutub al-‘ilmiyah, 1995), vol. 1, 13.
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In other words, he bases his text on the rules on which al-Shafh‘T
had an opinion, and on issues where he is silent, on the discovery
of rules based on his method. Unlike in the 7anbih, al-Shirazi explic-
itly states that some of the opinions in the Muhadhdhab are his own,
but, nevertheless, they do not diverge from what would have been
al-ShafiT’s opinion because they are based on his method.

It may be that early in ShafiT legal development ‘madhhab’ was a
synonym for ‘yma“’ However, the texts that Ibn Qadt Shuhbah refers
to as representing the madhhab in the later development of the school
seem to indicate that doctrinal views had become influenced by ideas
that did not reflect received orthodoxy.'® For instance, in the Minkaj,
a text commented on, studied, or memorized by 22 jurists in Ibn
Qadt Shuhbah’s text, al-Nawawf states that his commentary on the
Muharrar seeks to make several improvements on the original; most
importantly, a) he attempts to mention divergent opinions not pointed
out by al-Rafi7, b) he cites, and makes plain, several instances where
al-RafiT quotes opinions that are in direct opposition to the doctrines of
the school,” c) he attempts to be more specific in the terminology
used in the text so as to avoid misunderstandings that might indi-
cate incorrect ideas,” and d) in instances where there is a divergence
of opinion, he presents each point of view and the evidence used
for cach diverging position, using quotes from al-ShafiT to indicate
which of the opinions is most correct.?!

These clarifications are significant because al-Nawawl implies that
texts representing the madhhab began to include opinions that varied
with the consensus of the school. More importantly, it indicates that
by al-NawawT’s time, there was a recognition of the need to make
divergent opinions explicit because corruptions had begun to creep
into the madhhab. This signifies that by the late seventh/thirteenth

'8 See Hallaq’s argument concerning the development of the concept of the madh-
hab in, Authority, Continuity, and Change, 155—60.

" Wa minha mawadic yastrah dhakaraha fi al-Muharrar ‘ala khilaf al-mukhiar fi al-madh-
hab kama sataraha insha’allah ta‘ala.

% Terminological specificity is very important for understanding the changes in
Jigh texts over time. See Hallaq, Authority, Continuity, and Change (pp. 121-65) for an
excellent analysis of the importance of many terms and phrases. In this discussion,
as in other areas of Hallaq’s work, the value of the contribution is, however, tem-
pered by the lack of a historical discussion of the changes in terminological uses
over time.

2 Al-Nawawi, Minhaj al-talibin, 3.
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century, the third view of the madhhab, described above, began to
change. Now it included not just the consensus of the school, and
also those few conflicting rules on which jurists agreed were equally
probable, but also rules that according to al-Nawawi, could no longer
be considered orthodox ShafiT law. The Minhaj represents a shift in
thinking about the madhhab and a turn toward the prioritization of
tkhtilaf as a means of preserving the school from corruption.

The transmisswon of ikhtlaf

For these reasons, Ibn Qadi Shuhbah argued that the madhhab—the
collective opinion of the school-—had begun to die-out by the end
of the seventh/thirteenth century, at the very time that al-Nawawl
makes the argument for the interpolation of distorted opinions into the
texts of the madhhab. Ibn Qadt Shuhbah sees a direct link between the
corruption of legal thinking and the events of the Mamltk period.
The end of the madhhab coincides with the rise of the Mamlaks and
the devastations wrought by the plagues, economic decline, and polit-
ical instabilities of the period. The failure of the jurists to prevent
these calamities seems to have had an effect on his faith in the value
of the received corpus of opinion. In effect, Ibn Qadi Shuhbah is
arguing that jurists must ‘think outside the box’ if they are to be
able to meet the challenges of rapidly changing social, economic,
and environmental circumstances.

The interpolation of khtilaf into legal discourse expanded the range
of opinions from which jurists could draw and allowed deficient jurists
to judge the correctness of previous opinions for themselves. Instead
of a limited range of opinions certified by the tradition as valid,
jurists had the option of accessing a wide range of views that allowed
for greater latitude in legal decision making. To be able to make
the argument for a broader range of legal opinion, Ibn QQadi Shuhbah
not only had to point to the texts which contained diverging opin-
ions, but he had to establish the wndd (chain of transmission) for the
authority of these opinions as ultimately originating with al-Shafi‘f.
He does this in three ways: 1) by listing those whose opinions count
in the construction of divergent opinion, 2) by listing those who
are certified by training to transmit those opinions, and 3) by list-
ing and establishing the authority of the core texts containing diverg-
ing opinions.



234 CHAPTER SEVEN
The origins of ikhtilaf

Four jurists in the first generation are mentioned as transmitting
divergent opinion to later generations through personal educative
connections: Abt Thawr (d. 2540/854), al-Muzani,” al-Rabi‘ al-
Muradi,** and Yunus b. ‘Abd al-A‘la (d. 264/877-78).% Abu Thawr’s
chain of transmission dies out by the fifth generation (342/953-359/
970), and Yunus b. ‘Abd al-A‘la’s by the third (301/913-320/932).%
Al-Rabi®s chain has four transmitters from him in the first three
generations, none of whom continue to transmit divergent opinion
through educative connections. Only al-Muzani has educative con-
nections that continue beyond the fifth generation. He has two pri-
mary scholarly descendants, Ibn Surayj and al-Marwazi. These two
jurists account for over 80% of the transmission of divergent opin-
ions through education in the first five generations.

Therefore, the wnad for the transmission of divergent opinions
begins with al-Muzani, who represents the voice of disagreement
within the school. He is juxtaposed with al-Rabi‘ who is described
as transmitting statements from al-ShafiT.” If a full account of al-
ShafiT’s intellectual descendants were presented above (all 784 jurists),
it would show that al-Rabi® transmits al-ShafiT’s opinion to twelve
disciples in the following three generations, who in the next gener-
ations transmit the madhhab to fifteen other jurists. Thus while al-
Muzani is the source of divergent opinion in the school, al-Rabi® is
the source of the madhhab.

# Khan, vol. 1, 55-56.

# Ibid., 58-59.

2 Ihid., 65—66.

» Ibid., 72-73.

% Ibn Qadi Shuhbah mentions three primary transmitters of htilaf from Abu
Thawr: 1) al-Hasan b. Sufyan al-Shaybant (d. 303/916), who used to issue legal
rulings based on the opinion (madhhab) of Abt Thawr (vol. 1, 92); 2) ‘AlT b. al-
Hasan al-Baghdadr (d. 310/922), who is described as one of the ashab al-wwjah, and
who used to follow the opinion of Abtu Thawr before turning to al-Shafi't (vol. 1,
96-97); and 3) Abu al-Sa’ib al-Hamdant (d. 350/961), who was the first to be
appointed a judge following the ShafiT school (vol. 1, 129).

%7 Both of the jurists cited by Ibn Qadi Shuhbah as transmitting ikhslaf from
Yanus are primarily known as fadith scholars. The famous fhadith collector al-Nisa’t
(d. 303/915) 1s listed as having studied (akhadha) with Yanus (vol. 1, 88) and ‘Abdallah
b. Muhammad al-Qazwini (d. 315/927-28) is listed as taking fadith from him (vol. 1,
95). Their importance as transmitters of divergent opinion seems to have more to
do with their inclusion in the “Aziz by al-Rafi'T than their work with Yanus.

% Khan, vol. 1, 65-66.
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Transmission from al-Muzani continues until the seventh/thirteen
century when the chain of descent begins to break down. With the
composition of the three most important figh texts cataloging diver-
gent opinion, the ‘Aziz sharh al-wajiz, by al-RafiT, the Rawdat al-talibin
by al-Nawawi, and the Matlab fi sharh al-wasit by Ibn al-Rifah (d. 710/
1311), a coherent chain of transmission all but disappears.

The difference between the authority to espouse a divergent opinion and to
debate dwergent opinions

What then, does this mean for Ibn Qadt Shuhbah’s history and the
role of ikhtilaf in the survival of Islamic Law? With the near total
breakdown of ikhtilaf isnads, the authority to issue opinions that are
at variance with the madhhab had all but disappeared. Only he,
according to his own text, had the authority to voice opinions that
disagreed with the received corpus of the madhhab. This may be why
he felt he had the authority to hold opinions that disagreed with
those of al-Shafi7T. But, what does it mean to disagree?

Ibn Qadti Shuhbah delineates three different modes of divergence
in his description of the history of the school. There is first order
tkhtilaf that diverges from the opinions of al-ShafiT, such as that orig-
inating with al-Muzant and Abt Thawr.” There is also second order
dispute that diverges from the views of other jurists capable of using
the texts of revelation. For instance, Abu al-Hasan al-Mawardi, in
his discussion of ritual purity in his Hawr, disputes al-MuzanT’s claim
to have transmitted from al-ShafiT Qur’anic citations and sunnah out-
lining the importance of water in attaining faharah (ritual purity). Al-
Mawardi objects ((tarad) to al-MuzanT’s statement on the (rather
specious) grounds that al-ShafiT is not part of an wnad for trans-
mitting the Qur’an (meaning that al-Muzani erred by quoting al-
ShafiTs citation of the Qur’an), and the evidence used by al-ShafiT
in his opinion was evaluated differently (using a different set of evi-
dence) than was done by al-Muzani.” Finally, third order divergence
is a dispute between jurists on legal questions originating not from
an independent examination of the texts of revelation, but from dis-
putes arising out of differing interpretations of already decided rules.

% Thid., vol. 1, 58-59.
% Abu al-Hasan al-Mawardi, al-Hawi al-kabir, vol. 1, 35-36.
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First order disagreement, that which diverges from the opinion of
al-Shafi‘t, is of a different quality than second order disagreement.
First order disagreement means that the jurists have the authority
to apply al-ShafiTs methods of legal discovery to the texts of reve-
lation and find solutions which he, as a result of some error, missed.
This corresponds with the first rank of affiliated jurists in al-NawawT’s
description of juridical levels.”’ Second order disagreement results
from the examination of the texts of revelation that end in finding
solutions that vary from other jurists, which is similar to the second
rank of affiliated jurists outlined by al-Nawawi.* Third order dis-
agreement is the purview of the lowest tier of affiliated jurists and
of deficient jurists according to al-Nawaw’s theoretical ranks.”® First
and second order disagreement requires the ability to apply personal
methods of reason (ytihad), while third order disagreement requires
that the jurists only be mugallid to previous scholars.

Ibn Qadi Shuhbah’s description of legal decline implies that after
the closing of the period of legal vitalization, the late seventh/thir-
teenth century, only a handful of scholars were qualified to carry
out ytihad or ytihad-like methods on the texts of revelation. The vast
majority of jurists had become mere memorizers of legal rules and
lacked the training and ability to analyze the texts of revelation in
search of legal solutions. Ibn Qadi Shuhbah carefully separates those
whom he describes as having voices in the creation and transmis-
sion of divergent opinion from those that merely debate divergent
opinion (khulaf), or memorize and debate it. In his discussion of those
active in the production of some form of divergence, he lists those
whom al-Rafi‘T, al-Nawawi, or Ibn al-Rif‘ah mention as authorities,
as well as those who authored their own texts containing disputed
legal questions. Both of these groups would fall into either the first
or second rank of affiliated jurist, with the ashab al-wwah (the author-
itative holders of divergent opinions) most likely being qualified to
dispute al-Shafift, and most of the rest simply disputing each other.
The remaining jurists, forty in all, are involved in kkulaf, or a form
of debate that examines which of the already decided rulings is most
correct. This group is made up of low-level affiliated and deficient

1 Al-Nawawi, al-Magmi, vol. 1, 71.
32 Tbid.
3 Ibid.
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jurists who are not qualified to directly examine the texts of revela-
tion, but are simply involved in sorting out the mass of already
decided legal cases.

Ibn Qadi Shuhbah seems to create a functional hierarchy of jurists
based on their abilities to access the texts of revelation as a means
of deciding legal issues as he thought they existed in reality (see
figure 7.2 below). At the top of the pyramid are the 9urists with
their own or independent madhhabs.” This would include not just al-
Shafi‘T, but also al-Muzant and Abt Thawr, to both of whom Ibn
Qadrt Shuhbah attributes some level of independence (although since
ShafiT is the originator of the method of the school he would nat-
urally stand higher).** It may be the case that al-Muzani was thought
by some scholars to fall outside the madhhab, but it is clear that Ibn
Qad1 Shuhbah is not one of them. For Ibn Qadi Shuhbah, inde-
pendence is not an attribute that necessarily disqualifies one from
inclusion in the school, although how one can be independent (mean-
ing in terms of method and rule) and mugallid to al-ShafiT at the
same time 1is not clear.

Next are the jurists whom Ibn Qadi Shuhbah claims are mutlaq,
or ‘unlimited’ mujtahids. He specifically attributes this status to only
three jurists: Ibn al-Sabbagh, Ibn al-Rif‘ah, and al-Rafi7T. Ibn Qadrt
Shuhbah says that Ibn al-Sabbagh is not only qualified to carry-out
ytihad mutlag (unlimited levels of personal reasoning on the texts of
revelation), but he is also one of the ashab al-wujiuh.* Likewise, Ibn
Qad1i Shuhbah says of Ibn al-Rif‘ah, “I do not know among the
ShafiT’s after al-RafiT a mutlag who equaled him;”* meaning that
not only was Ibn al-Rif‘ah an unlimited muytahid, so was al-Rafi‘f.
After the unlimited jurists he places the ashab al-wuah, or the authors
of opinions that may potentially diverge from the opinions of al-
Shafif.

After the unlimited jurists and the ashab al-wujith, Ibn Qadi Shuhbah
places those jurists from whom al-Rafi‘t, al-Nawawi, and Ibn al-
Rif‘ah transmit. Highest in this group are those to whom he attrib-
utes an wnad going back to al-Muzant as the authority for divergence.
Historically, these groups, for the most part, come to an end by the

% Khan, vol. 1, 55-56; 58-59.
% Thid., vol. 1, 251-52.
% Thid., vol. 2, 213.
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Figure 7.2. The hierarchy of practicing jurists according to
Ibn Qadi Shuhbah
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late seventh/thirteenth century for reasons mentioned in the last
chapter. There are a few jurists (seven) to whom he attributes some
level of ytihad, but these are rare in the Mamlak period.

The next groups of jurists are all deficient in that they are unqualified
to examine the texts of revelation and must rely on the opinions of
previous jurists. Highest among these are those jurists who special-
ize in kfuldf, and are thus able to sort out differing opinions and
weigh them against each other. However, there are only forty such
jurists in the history of the school according to Ibn Qadi Shuhbah,
and as such they do not carry much overall importance.

After the specialists in khilaf, according to Ibn Qadi Shuhbah,
there are specialists in the madhhab who, nevertheless, do not repre-
sent a homogenous group. These are ranked according to the level
of competence in their knowledge of the corpus of received opinion.
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Ibn Qadi Shuhbah creates four primary levels of ability: 1) leaders
(@tmmah, sing., mmam), 2) those who excel (bara‘a), 3) those who are
knowledgeable (ma‘ifah), and 4) those who associate or participate
(sharak).’” In his historical progression, Ibn Qadi Shuhbah reduces
the number of scholars in the first tier and increases the number of
scholars in the lower tiers, indicating that as corruptions of figh seep
into the texts of the madhhab, juridical competence declines.

After the specialists in the madhhab, Ibn Qadi Shuhbah presents
two groups of memorizers, those of divergent opinions, and those of
the madhhab. These jurists memorize the texts of each discipline and
thereby serve an important role in the continuing function of the
school. Ibn Qadi Shuhbah seems to recognize that in the period of
legal decline, memorization is important. Since these scholars are
limited to the rulings of previous jurists, his 7abagat is intended to
encourage them to memorize and use specific texts. By focusing on
certain texts, especially those containing widely ranging divergent
opinions, jurists will have a larger store of decisions from which to
draw.

The texts of ikhtilaf

As mentioned above, Ibn Qadi Shuhbah lists twenty-one texts that
make up the core figh texts of the ShafiT school. Eight of these texts
represent the madhhab, but thirteen represent divergent opinions from
the masters of the school. It is to these texts that Ibn Qadi Shuhbah
sends deficient jurists as a protection for the school and against the
insertion of errant opinion (see figure 7.3). The thirteen khtilaf texts
are, by their nature, commentaries and collections of received legal
dicta that, for the most part, coalesce around the works of two
authors: al-Muzant and al-Ghazali. Their texts and the opinions that
develop around, and often, in opposition to them, form the two cen-
tral complexes of divergent opinion in the school.

7 Ibn Qadi Shuhbah implies that this connotes someone who dabbles in vari-
ous fields but does not master any.
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Figure 7.3. The texts of divergent opinion

Text Author dod

1. al-Jami al-kabir al-Muzanit 264/877
2. al-Mukhtasar / /

3. al-Hawrt fi al-furi Ibn Qadr 342/955
4. al-Shamil Ibn al-Sabbagh 447/1055
5.  al-Hawt al-Mawardt 450/1058
6.  al-Nihayah Imam al-Haramayn 478/1085
7.  al-Wasit al-Ghazalt 505/1111
8.  Mukhtasar al-wajiz al-Tabrizt 621/1224
9. al-Aziz sharh al-wajiz al-Rafit 624/1227
10.  al-Ta%iz fi mukhtasar al-wajiz Ibn Yanus 671/1272
11.  al-Rawdat al-talibin al-Nawawt 677/1278
12, al-Matlab fi shark al-wasit Ibn al-Rif‘ah 710/1311
13.  Ritab tamyiz al-lajiz Ibn al-Barizt 738/1338

Source: Ibn Qadi Shuhbah, Tabagat al-fugahd’ al-shafityah, ed. al-Hafiz ‘Abd al-Alf
Khan, 4 vols. (Beirut: ‘Alam al-kutub, 1987).

The al-Muzant complex of ikhtilaf fexts

Al-Muzant’s Mukhtasar is the most important early text of divergent
opinion. It i3 commented on, memorized, and studied twenty-four
times in Ibn Qadi Shuhbah’s 7abagat (the last occurring in the
8th/14th century).” Although Norman Calder has called into ques-
tion the actual authorship of the text, it is clear that later scholars,
Ibn Qadi Shuhbah among them, believed that al-Muzani composed
the text and was, therefore, an important source of expanding the
range of al-ShafiT’s legal opinion.” According to Ibn al-Nadim, the
Mukhtasar was originally written in an extended version, known as
the Mukhtasar al-kabir, that had fallen out of use by the early 3rd/10th
century. The text that came to be known simply as the Mukhtasar
was the abridged version of the text.*

In the introduction to the text, al-MuzanT states that he composed
the short work from the texts of al-Shafit (Wm al-Shafi7 literally, the
knowledge of al-Shafif) and from opinions he heard directly from

% Khan, vol. 1, 75-76, 79, 102, 105-06, 107, 115, 117, 127, 130, 138, 140,
144, 167, 188, 211, 215, 216, 228, 281, 287; vol. 2, 253; vol. 3, 54.

% Calder, Studies in Early Muslim Jurisprudence, 36—104.

1 Muhammad b. Ishaq Ibn al-Nadim, Fikrist, ed. Gustav Fliigel (Leipzig: Verlag
von F. C. W. Vogel, 1872), 212.
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the eponym.* As Calder has pointed out, however, there are fre-
quent disagreements between characterizations and quotes that al-
Muzani asserts came from al-Shafi‘t and those found in Kitab al-umm,
which the tradition came to see as composing al-ShafiT’s most authen-
tic statements as transmitted by al-Rabi‘. Because of this, al-Muzani
was always the subject of much discussion and distrust, particularly
among those who identified more closely with the centrality of the
madhhab (core doctrines of the school).*

Abu al-Hasan al-Mawardt’s al-Hawi al-kabir, a commentary on the
Mukhtasar, 1s one attempt to clarify the ‘errors’ committed by al-
Muzani and to defend the madhhab against divergent opinions that
originated with his writings.* The Hawi al-kabir represented a full-
fledged assault on the place of al-Muzant in the ShafiT school. Al-
Mawardi not only attacked how al-Muzani quoted al-Shafif, but
also his method; arguing that, in many cases, al-MuzanT fell outside
the parameters of the school." Ironically, the Haw? al-kabir came to
represent, for Ibn Qadi Shuhbah, a text that perpetuated the diver-
gent opinion that originated with al-Muzani, not as a guard against
it, and was memorized, commented on, or studied by seven other
jurists mentioned in the 7abagat.*

Al-Muzani also wrote another text that became foundational in
the formation of #htilaf in the school. His al-Jami® al-kabir 1s mentioned
in the 7abagat as being commented on or cited by only three jurists,*
but its most important commentary, al-Haw? fi al-furit, written by
Abt Ahmad Ibn al-Qadi, was commented on, studied, or memo-
rized by thirteen additional jurists.*” Little is known about the Jam:
of al-Muzani. It is not mentioned by Ibn al-Nadim, and does not
appear to be extant, although Wiistenfeld erroneously argued that it
was brought down to modern times as an edition of the Mukhtasar.*

" Isma‘il b. Ibrahim al-Muzani, al-Mukhtasar al-muzani fi furia® al-shafi, ed.
Muhammad ‘Abd al-Qadir Shahin (Beirut: Dar al-kutub al-‘ilmiyah, 1998), 7.

2 Calder, Studies in Early Muslim Furisprudence, 88-89.

® Al -Mawardi, al-Hawi al-kabwr, vol. 1, 7.

# Ibid., 8-33.

¥ Khan, vol. 3, 14, 58, 95, 109, 138, 164.

0 Ibid., vol. 1, 132, 139, 143.

7 Ibid., vol. 1, 132; vol. 2, 214, 217-18, 239, 272, 299; vol. 4, 33, 38, 45, 56,
72, 79, 87, 112.

# See Ferdinand Wiistenfeld, “Der Imam el-Schaf1,” Abhandlungen der Koniglichen
Gesellschaft der Wissenschafien 36 (1890): 17, 68—71. Also see W. Heffening, “al-Muzani,”
in Encyclopedia of Islam, 2nd ed., and Ibn Kallikan, Wafayat al-ayan, vol. 1, 217-18.
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Al-Hawr fi al-fur’, like the Jami, does not appear to have survived.*
It 1s likely, however, to have been critical of al-Muzani. Ibn al-Qadt
was a disciple of Abt Ishaq al-Marwazi (d. 340/951) who wrote a
text that sought to mediate between the opinions of al-Muzani and
al-ShafiT, in which he raised a number of objections to the Mukhtasar.™®
Ibn al-Qadi was also a teacher of al-Mawardi, the author of the
Hawt al-kabir”' Al-Hawit fi al-furii® is particularly important in the
Tabagat because it is listed as being used by eight jurists in Ibn Qadt
Shuhbah’s own time, thus bringing al-Muzani down to the late
Mamluk period.”

The fact that two of the most important texts cited by Ibn Qadit
Shuhbah as sources of tkhtilaf that transmitted the ideas of al-Muzant
are also critical of him should not indicate that Ibn Qadi Shuhbah
did not understand the jurist to be central in the formation and
transmission of divergent opinion. To the contrary, criticism of legal
opinion was a key feature in the movement to make khtilaf a vital
component in the development of a more inclusive definition of
orthodoxy. As secen above, texts of the madhhab lacked rigorous judi-
cial review and revision and became infused with ideas that were
thought to be contrary to ShafiT doctrine. Although it is clear that
al-Muzani was a problematic figure, he was also close to al-Shafi't
and had a large following in the school; his authority was such that
he could not be dismissed by those who opposed him. Even though
he was frequently accused of moving beyond the limits of al-ShafiT’s
jurisprudential method, the fact that so much attention was focused
on his opinions meant that discussions about how to find legal rul-
ings based on the basic method of the eponym continued to take
place. Al-Muzant’s importance for the school did not derive just from
his opinion, or his legal method, but from the controversies that sur-
rounded him and the attention to method that came with it. In
many respects, al-Muzani functions as a mirror against which the

* The text is not listed in Brockelmann, Zirikli, Sezgin, Celebi, nor in Ibn al-
‘Imad. There is a reference to the text in ‘Umar Rida Kakhalah, al-Mustadrak ‘ala
muGam al-m’allifin taragim musannifi al-kutub al-‘arabiyah (Damascus: Maktabat al-
‘arabiyah, 1957-61; reprint, Beirut: Dar ihya’ al-turath al-‘arabi, 1983), vol. 10,
37, but there is no description of its contents.

% Khan, vol. 1, 106, 132.

1 Ibid., vol. 1, 132.

2 Ibid., vol. 4, 33, 38, 45, 47, 56, 76, 78, 87.



CURATIVES FOR THE DECLINE OF LAW 243

jurisprudential method of al-ShafiT, and the opinions that suppos-
edly developed out of it, came into full relief.

The al-Ghazali complex of ikhtilaf texts

After the Mukhtasar, the most important work that forms the foun-
dation of later khtilaf texts is the Waiz by al-Ghazali. The Waiz is
actually a text that, according to Ibn QQadi Shuhbah, came to represent
the madhhab but was generated out of the divergent ideas emanating
from Imam al-Haramayn al-Juwayni. The Wiz is a condensation
of al-GhazalT’s al-Wasit, which, in turn, is an abridgment of his text
al-Basit fi al-madhhab.>® The Basit was a commentary on the Nihayah
al-matlab fi dirayah al-madhhab by Imam al-Haramayn al-Juwayni.*
Imam al-Haramayn was an extremely important figure in the early
school and Ibn Qadi Shuhbah juxtaposes him with Abu Ishaq al-
Shirazi as the opposite pole of authoritative thought in the eleventh
generation (460/1068-480/1088). If al-Shirazi is characterized as
the conduit of the transmission of the madhhab by Ibn Qadi Shuhbabh,
Imam al-Haramayn is the channel for ikhulaf. Both Imam al-Hara-
mayn and al-Shirazi are included in the eleventh generation (460/
1068-480/1088) of the Tabagat. As mentioned in the pervious chap-
ter, they are represented as occupying opposite ends of the spectrum
in the use and application of wusal al-figh, although Ibn Qadr Shuhbah
seeks to soften the appearance of Imam al-Haramayn because of his
central role as a transmitter of khtilaf.

In describing Imam al-Haramayn, Ibn Qadi Shuhbah says that
“without exception, he was the leader of the leaders” (kanna imam
al-@immath ‘ala al-iflag), and describes the Nihayah as his “most significant
publication.” » Al-Subki, in his Tabaqgat al-shafiTyah al-kubra states that
“there was no text like [the MNihayah] in the school in what it author-
itatively asserted.””® He goes on to say that Imam al-Haramayn took

> Abu Hamid al-Ghazali, al-Wastt fi al-madhhab, ed. Ahmad Mahmud Ibrahim
and Muhammad Muhammad Tamir (al-Ghariyah: Dar al-salam, 1997), vol. 1, 103.

> Khan, vol. 1, 294. Also see Ibn al-Tmad, Shadharat al-dhahab, vol. 4, 12, and
Brockelmann, GI, 424.

% Khan, vol. 1, 256.

% Al-Subki, Tabagat al-shafityah al-kubra (1999), vol. 3, 163.
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great care in the writing of the massive doctrinal text known as al-
Nihayah. . .. Until he edited it and he dictated it. [The text] resulted
from intensive study (bahath), teaching, formulation, investigation, close
examination, and the precise determination of what quenches a burn-
ing thirst [in the] drought of the science of the shariah and [in] the
study of the law for the elite students. It clarifies the path (al-sabil)
and it teaches according to it.””

The Nahayah also appears to have been a large text, stretching to
approximately forty volumes.*®

Al-Ghazali was a student of Imam al-Haramayn and wrote a num-
ber of texts that drew on the writings of his master. The Basit appears
to have followed the Nihayah quite closely. The commentary, how-
ever, must have been quite large and does not seem to have inspired
much notice by other scholars.”® It was condensed in an abridged
form by al-Ghazali after 488/1095.% Although it is not clear how
al-Ghazall modified the text, the abridgement, known as al-Wasit fi
al-madhhab (the ‘Middle’ on the Opinion), contained much of the
material of the original. For instance, Ibn Khallikan, in referring to
jurists mentioned in the Nhayah, frequently states that they were also
listed in the Basit and the Wasit as well.®!

Unfortunately, neither the Nihayah nor the Basit have been pub-
lished and what we know about the texts can only be extrapolated
from the Wasit. The three texts drew on divergent opinions generated
by a broad range of ShafiT scholars including al-Muzani, al-Buwayti,
members of the ashab al-wwiuh, and others who were considered
authoritative holders of #khtilaf,?> as well as scholars outside the school,
such as Abu Hanifah and Abu Yusuf.”* Although the Nihayah and
the Basit mentioned a broader range of opinions and showed how
these were derived using al-ShafiTs method, the Wasit continued to

7 Ibid., 167.

% Katip Celebi, Kashf al-zunin, vol. 2, 199.

» It seems that there were no commentaries written on the text. See Katip
Celebi, Kashf al-zunan, vol. 1, 245.

8 Al-Dhahabt, Siyar alam al-nubala’, vol. 19, 334.

b1 See, for instance Ibn Khallikan, Wafayat al-aan, vol. 2, 134, 397; vol. 4, 200.

02 Al-Nawawi, “al-Tanqih fi sharh al-wasit,” in al-Wasit fi al-madhhab, ed. Ahmad
Mahmad Ibrahim and Muhammad Muhammad Tamir (al-Ghariyah: Dar al-salam,
1997), vol. 1, 79-80.

% For an excellent review of the sources for the Nihayah, Basit, and the Wasi,
see ‘All MuhyT al-Din ‘Alf al-Qarah Daght’s introduction to the 1984 edition of
the Wasit (Cairo: Dar al-i‘tisam, 1984), vol. 1, 7-280; especially, 243—46.
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carry a significant number of divergent opinions and was considered
by many scholars to be an extremely important text in its own right.**

The Wasit, however, most usually sublimates the opinions of the
various authorities into a group of unidentified ‘others’ whose opin-
ions are then challenged. While there are references to individual
scholars, as in the discussion of using y#had to ascertain the difference
between pure and impure water for use in ritual ablutions, this is
actually quite rare.” When al-Ghazalt wrote the abridgement to the
Wasit he continued the process of narrowing the range of #htilaf and
removed almost all references to specific scholars. Comparing the
Wajiz to the Wasit we see how the process of narrowing occurred.
In the chapter on ascertaining the purity or impurity of water for
ritual ablution in the Wasit, al-Ghazali refers to specific scholars
seven times and to unnamed others twice.”® In his chapter in the
Wajiz, he only refers to one scholar by name (Ibn Surayj) and he
does not refer to any unnamed scholars or texts at all.®’

Al-Matlab fi sharh al-wasit

The Wasit became the subject of many commentaries in the cen-
turies following its completion, many of which continued to be used
into the 1800s.”® For Ibn Qadi Shuhbah, the most important com-
mentary was Ibn al-Rif'ah’s al-Matlab fi sharh al-wasit, which ran to
an enormous 60 volumes.” Unfortunately, the text has not been
published and as of this writing, no analysis of the contents of the
work has been produced. Al-Subki, in his biography for Ibn al-
Rif‘ah, quotes several passages from the Matlab and states that he
was “the ShafiT of the period.”” Ibn al-‘Imad, quoting al-Isnawr,
states that the Matlab “was a marvel among the great texts and was
the object of investigations.””" Al-Isnawi goes on to say that “he did

0 Al-Nawawi, “al-Tanqth fI sharh al-wasit,” 83-84.

% Al-Ghazali, al-Wasit fi al-madhhab (1997), vol. 1, 214-28.

% Thid.

Aziz sharh al-wajiz, vol. 1, 72-80.

% Katp Celebi, Rashf al-zunin, vol. 2, 2008-09, who lists the title as Sharh al-
wastl. Ibn Qadi Shuhbah and Ibn al-‘Imad states that the text was only 40 vol-
umes. See Khan, vol. 2, 212 and Shadharat al-dhahab, vol. 6, 163.

% Thid., 2008.

0" Al-Subki, Tabagat al-shafitah al-kubra, vol. 5, 13.

' Tbn al-Tmad, Shadharat al-dhahab, vol. 6, 163. For a very brief reference, see
Wiistenfeld, “Der Imam el-Schafi‘t,” 17.
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not complete [the text], but included sections from the congrega-
tional prayer to sale.”’? Although the text is described in the 7abagat
as being commented on, studied, or memorized by three jurists only,
this is due to the fact that it was written a little more than a cen-
tury before Ibn Qadi Shuhbah. The Matlab is one of the three texts,
along with the 4zzz and the Rawdah that Ibn Qadi Shuhbah lists
as authoritative for later jurists because of its comprehensive nature
and the authority of its author.”

Al-Wajiz

With the Wajiz, however, al-Ghazali completed the process of nar-
rowing the range of divergent opinions transmitted through Imam
al-Haramayn and attempts to establish an orthodoxy for the school.
He eliminates divergences and collapses the al-Juwayni wing of Shafi‘t
opinion into a single authoritative view. He, in effect, reverses the
process of expansion witnessed in texts of the madhhab and seeks to
remove doubts and confusions by creating a doctrinal view that
stands above all other ShafiT texts. Were al-Nawawi sought to remove
corruptions from the madhhab by introducing divergent opinions into
doctrinal discussions, al-Ghazali, a century earlier, attempted to
remove confusions by purging the school of all but a few approved
opinions.

In the centuries following its completion, the Waiz became an
extremely important text, not in and of itself, but for what it sym-
bolized for the development of the school.”* It was understood to
distill all of the thought that originated with al-Muzani and trans-
mitted though al-Juwayni, and to create out of it, a madhhab (body
of authoritative thought) that stood alongside the madhhab originat-
ing with al-Rabi‘ and transmitted through al-Shirazi. The authors
of khtilaf texts used it as the foundation for their works in order to
regenerate a range of opinions that could unify, through their diver-
sity, the collective opinion of the school over time.

The Wajiz served as the basis of five different divergent opinion
works mentioned by Ibn Qadi Shuhbah, including the ‘4z7z and ulti-
mately, the Rawdah. Al-Wajiz was also commented on, studied, or

72 Al-Isnawi, Tabaqat al-shafityah, vol. 1, 297.

7% Khan, vol. 2, 212.

™ According to Celebi, there were over forty different commentaries on the Wajiz.
See Rashf al-zunin, vol. 2, 2002—-04.
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memorized by seven scholars in Ibn Qadi Shuhbah’s text.”” One of
the most important commentaries was the Mukhtasar al-waiz by Abu
al-Khayr al-Tabrizi, which was commented on, studied, or memo-
rized by two scholars.”® Al-Tabrizi’s work was also commented on
by Ibn Yunus, in his al-Tajiz fi mukhtasar al-wajiz. The Tafiz appears
to have been an influential text that is described as being “aston-
ishingly famous among the Shafi‘ts,””” although why this is the case
is not immediately clear. Ibn Yanus was not a well known scholar
and he does not receive a biography in Ibn Qadi Shuhbah’s text.
He 1s mentioned in a brief biography by al-Subki, which says that
Ibn Yunus “prayed a great deal” and studied at the al-Ghazaliyah
madrasah.”® Thbn Qadi Shuhbah says that eleven jurists commented,
memorized, or studied the 7a%z.”" One commentary was written by
Ibn al-Barizi, whose Kitab tamyiz al-Ta%iz was memorized and studied
by four jurists up to Ibn Qadr Shuhbah’s time.*” Including the Rawdah,
which 1s a based on the ‘Azzz, the Waiz gave rise to over 80% of
all divergent opinion works list by Ibn Qadi Shuhbah in the last
250 years that his text covers (see figure 7.4).

Al-‘Aziz sharh al-wajiz

The ‘Aziz sharh al-wagiz is a monumental work that held immense
importance for medieval ShafiT scholars. Ibn Qadi Shuhbah, quot-
ing al-Isnawi, says that “there is no publication in the ShafiT school
like it.”®" Al-NawawT said,

I know that there is no book in the school of al-ShafiT, may God be
pleased with him, about [his opinion] like what comes to you in every-
thing of which it cites. [No book] is more perfect than al-Rafi‘T’s with
its investigations. It is my belief and the belief of all, [that] a compi-
lation of its like is not to be found in previous books or in [the works]
of modern authors in what it refers to among the resolutions of the
important issues.*

)

> Khan, vol. 2, 69, 75-77, 92, 137, 176, 202, 245.
% Thid., vol. 2, 92, 232, 246. See Celebi, Kashf al-zunin, vol. 2, 1626.
7 Celebi, Rashf al-zunin, vol. 1, 418.
8 Al-Subki, Tabagat al-shafityah al-kubra (1999), vol. 4, 344. His biography does
not appear in Ibn al-Imad.
" Khan, vol. 2, 180-81, 226, 243, 247, 268, 289, 297, 299; vol. 3, 137, 145,
170.
8 Ibid., vol. 3, 65, 145; vol. 4, 57, 91-92. See Clelebi, Rashf al-zunin, vol. 1, 418.
8 Khan, vol. 2, 76.
8 Ibid., 77.

-

-
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Figure 7.4. The genealogy of divergent opinion figh texts
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The value of the work for deficient jurists is demonstrated in almost
every passage of the text. In virtually every legal category, the range
of possible opinions from which deficient jurists can draw is dra-
matically increased compared to those found in the texts of the
madhhab. Using the discussions of evaluating the purity of water for
use in ritual cleansing as a touch-stone, al-Shirazi, in his Muhadhdhab,
discusses only a few issues and cites eight scholars. Most of these
authorities transmit statements from al-Shafi‘t or are cited as form-
ing a consensus position on particular legal issues. Difference of legal
opinion 13 generally sublimated to the ethos of the text, which is to
assert the view that the madhhab is a cohesive group of scholars who
have agreed on a core set of doctrines formed around the method
of the founding /mam.*> While the Wegjiz narrows the diversity even
further to include just one scholar, al-Rafi‘T expands the diversity of
opinion to include thirty-six scholars (including himself, al-Shafif,
and references to the madhhab), not to mention anonymous references
to the ‘companion students’ of various authorities.* Throughout, he
presses the point that there is divergence over many issues and he
seeks to place them on the same level. Although he frequently asserts
his views on a variety of issues concerning the opinions that he thinks
are most sound, the correctness of the opinion is not fixed, but only
applies in the circumstance of the problem mentioned in the text.
It does not become a law in any concrete form, but is to be used
as a basis for other legal rulings in situations that are analogous to
the textual precedent.®

8 Al-Shirazi, al-Muhadhdhab, vol. 1, 12-25.

# Al-RafiT, 4ziz, vol. 1, 7-56.

® Wael Hallaq is extremely important in understanding what he terms ‘jtihadic
pluralism,’ although he goes too far in asserting that the purpose of “all legal works”
was to reduce the “multiplicity [of views] to a single, authoritative opinion,” which
was “absolutely essential for achieving the highest possible degree of both consis-
tency and predictability” (Authority, Continuity, and Change, 125-26). While it is true
that many texts, especially those of the madhhab, or those with pretensions of cre-
ating madhhab as with the Wajiz, were concerned with reducing diversity in order
to create “consistency and predictability,” ihtilaf texts, while seeking to present ‘cor-
rect’ opinions that were deemed to be the most sound, were equally intent on pre-
serving diversity. Hallaq, in fact, points to the reason why whtilaf texts such as the
‘Aziz were so popular with jurists, especially in the crisis period of the Mamluk age.
Pluralism, while being acknowledged by legal theory, was nonetheless discouraged,
while jurists ‘on the ground’ prized diversity because it provided them with more
flexible tools for administering law (p. 127). Jurists such as Ibn Qadi Shuhbah
focused on the transmission of diversity in 7abagat works because they were more
concerned with the reality of legal work than with the theory of its formulation.
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Ibn Qadi Shuhbah, quoting al-Isnawi, states that “the greater part
of (the ‘Aziz) 1s taken from discussions of al-Ghazali (in his al-Wajiz)
and from commentaries on six books: the Nihayah, the Tatimmah, the
Tahdhib, the Shamil, the Tagrid of Ibn Kajj, and the Amali by al-
Sarakhsi.”® These six texts draw on over 90 other texts written by
the masters of the school.”’

The Nihayah, discussed above, is referred to in the 7Tabagat as
being used by four jurists®® and the Shamil by Ibn al-Sabbagh is men-
tioned as having been memorized or studied by three jurists.* Both
texts are also important because of the authority of their authors.
Ibn al-Sabbagh was one of the ashab al-wwih and rose to the level
of unlimited ytthad,” and al-Juwayni, as was mentioned above, was
one of the greatest scholars of his time and the son of a mutahid.”!
Al-Juwaynt’s al-Shamil was the subject of many commentaries that
survived until the 19th century” and is described by Ibn Khallikan
as one of the “better Shafi‘c books.”**

The Tatimmah was written by Abt Sa‘d al-Mutawallt (d. 468/1076)
who was also one of the ashab al-wwih* According to Ibn Qadi
Shuhbah, the original text was never completed but was added to
by other jurists so that the various editions of the text were very
dissimilar.” According at al-Subki, the text was based on a work
written by his teacher Aba al-Qasim al-Farani (d. 461/1069) entitled
Tatimmat al-tbana.”

The Tahdhib fi furia® was written by Abu ‘Alf al-Zajjajt (d. around
400/1009-10), who is not mentioned as either a practitioner of diver-
gent opinion or as an ashab al-wyih. It was a short text, about the

While it is true that al-RafiT frequently argues for a view that is most sound, the
1mp0rtance of his work for Jurlsts was not his vetting of a partlcular opmlon but
in the presentation of multiple views that they could use in various situations as
new problems arose. For an excellent discussion of the process of vetting legal opin-
ions in Jkhtilaf works, see Hallag’s discussion on pages 121-65.

% Khan, vol. 2, 77.

8 <All Muhammad Mu‘awwad, Mugaddimat al-aziz sharf al-wagiz (Beirut: Dar al-
kutub al-‘ilmiyah, 1997), 18-25.

% Khan, vol. 1, 256, 286, 293, 309; vol. 2, 76.

8 Ibid., vol. 1, 252, 272, 290, 303; vol. 2, 76.

% Ibid., vol. 1, 251.

o Ibid., vol. 1, 255-56.

9 Celebi, Rashf al-zunin, vol. 2, 1025.

% As quoted by Celebi, Kashf al-zunan, vol. 2, 1025.

" Khan, vol. 1, 247-48.

% Ibid., 248.

% Al-Subki, Tabagat al-shafiiyah al-kubra (1999), vol. 3, 123.
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size of al-Shirazi’s Tanbrh. Ibn Qadi Shuhbah says that it was a fura
text which was an appendix to Ibn al-Qass al-TabarT’s al-Mifiah.”
Ibn al-Qass (d. 335/946-47) is described by Ibn Qadi Shuhbah as
being a student of Ibn Surayj and as being one of the leaders of
“our companions.” He was also the author of a number of impor-
tant legal works, one of which was the Mifiah.”® The Mifiah was an
significant text that had dedicated to it a number of commentaries
that survived into modern times, although the 7ahdhib does not
appear to be extant.”

The Tapid was written by Yasuf b. Ahmad b. Kajj Abt al-Qasim
al-Dinawari, who was better known as Ibn Kajj (d. 405/1015).
According to Ibn Qadr Shuhbah, Ibn Kajj was one of the ashab al-
wwih and the leader of the school in his time.!” Besides its use in
the ‘Aziz the text does not appear to have been widely used and it
is not listed in Celebi’s Kashf al-zuniin.

Finally, the Amali was written by Abt al-Faraj al-Sarakhst (d. 494/
1101), who 1s mentioned as an authority on divergent opinions. He
was one the leaders of Islam in his time, although he is not men-
tioned as one of the ashab al-wujiah.'"

What makes these texts important is the authority of their authors
and the prestige of the jurists they cite. Throughout Ibn Qadt
Shuhbah’s text, he mentions those from whom al-Rafi‘T transmitted
divergent opinions. Al-RafiT drew his citations from the six texts
above. They therefore represent the authoritative textual sources for
the divergent opinions found in the Aziz.

Al-RafiT’s authority to write such a wide ranging figh text comes
from his chain of educative connections that go back to both al-
ShafiT and al-Muzani. He is intellectually descended from al-ShafiT
through al-Rabi® and al-Muzani through Muhammad b. ‘Abd al-
Kartm al-Qazwini (314), Aba Muhammad al-Baghawi (248), Aba
‘Al al-Marwadhi (206), ‘Abdallah b. Ahmad al-Marwazt (144), Aba
Zayd al-Fashant (103), Abu Ishaq al-Marwazt (51), Abu Muhammad
al-Marwazi, who was better known as “Abdan’ (24), who studied
with both al-Rabi‘ (10) and al-Muzani (3). He is also an unlimited

97 Ibid., vol. 1, 139-40. Also see Celebi, Kashf al-zunin, vol. 1, 517.
% Khan, vol. 1, 106-07.

9 Celebi, Kashf al-zunan, vol. 2, 1769; Sezgin, vol. 1, 496-97.

10 Khan, vol. 1, 198-99.

0 Ibid., vol. 1, 266. Also see Celebi, Rashf al-zuniin, vol. 1, 163.
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mulahid according to Ibn QQadi Shuhbah’s biography of Ibn al-Rif'ah
(mentioned above). Ibn Qadi Shuhbah says in his biography of al-
Rafi7T that he was the “mujtahid of his time in the school.”'”” He was,
therefore, uniquely qualified to speak for the school and to present
not only his view of legal authority, but also the kinds of legal dis-
pute allowable in the school. Thus, he is presented as being posi-
tioned to define the broad boundaries of orthodoxy, much in the
same way Ibn Qadi Shuhbah presents himself.

Al-Rawdat al-talibin

The final text Ibn Qadi Shuhbah prioritizes 1s the Rawdah al-talibin
by al-Nawawi, although it is clearly derivative of the work written
by al-RafiT. This text, he argues, is based on the “Aziz and adds
only a few additional voices of divergent opinion not included by
al-RafiT.'” In his section on the purity of water used for ritual cleans-
ing, al-Nawawl includes the opinions of over thirty-eight scholars
(including himself, al-Shafi‘t, and references to the madhhab)."”* He
seeks to assert, as did al-RafiT, that the Shafi‘T school was histori-
cally based not on core doctrines but on a commonly agreed upon
method, that under changing circumstances different rulings can be
found that take change into account, and that very few issues are
ever completely closed.

Conclusion

Ibn Qadi Shuhbah prioritized texts containing divergent legal opin-
lons over texts representing the madhhab because of his concern that
the abilities of jurists in the Mamlak period had declined to such a
point that they were no longer capable of accessing the texts of rev-
elation in the search for legal solutions. He does not simply list which
texts are best for deficient jurists to use, but argues for the author-
ity of the divergent opinions found in the texts by providing the
wnads for the authors of #htilaf. These wsnads argue that the author-

192 Thid., vol. 2, 76.

105 Khan, vol. 2, 77.

104 Al-Nawawi, al-Rawdat al-talibin, ed. ‘Adil Ahmad ‘Abd al-Mawjad and ‘Alf
Muhammad al-Mu‘awwad (Beirut: Dar al-kutub al-‘ilmiyah, 2000), vol. 1, 114-150.
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ity to espouse divergent legal opinions originated with al-Muzani.
This is clearly demonstrated by Ibn Qadi Shuhbah’s biographical
citation for al-Muzani, where he argues that although al-Muzani
held an independent opinion, his method nevertheless followed that
of al-Shafi'f.

The wnads of divergent authority also demonstrate that with the
rise of the Mamluk period coherent lines of intellectual descent all
but disappear. Only Ibn Qadi Shuhbah’s teacher al-Taymani, and
by implication the author himself, continue to possess the authority
to assert divergent legal opinions. Although most jurists were no
longer sufficiently authorized to articulate legal opinions based directly
on the texts of revelation, the ability to do so had not completely
vanished.






CHAPTER EIGHT

IBN QADI SHUHBAH, CRISIS, AND HIS AUTHORITY

In the winter and spring of 841/1437-38 Ibn Qadi Shuhbah sat in
a cold dimly lit room and dictated his 7abagat to a select group of
students. He was sixty years old and, as his hand writing suggests,
he suffered from poor eyesight and tremors of the hand." The cold
of the late winter storm had killed many of the spring crops and
caused water shortages in the city of Damascus, and although it is
unknown if Ibn Qadi Shuhbah suffered deprivations as a result, it
is clear he would have witnessed the hardships around him. Bubonic
and pneumonic plague also ravaged the region, forcing people indoors,
closing windows and shutting air vents to keep outside the bad
humours that were thought to cause the disease.” If he heated the
room in which he worked, it must have been filled with dank, smoke-
laden air.’?

Given the closed doors and windows, Ibn Qadt Shuhbah and his
scribes would have worked by candle or oil lamp light.* The illu-
mination would have been poor and the text hard to see. The feelings

' See the MS of his Tabagat al-fuqgaha@® al-shafityah, Arabic Manuscript Collection,
The British Library, Or. Mus. 3037, especially the gazah on the front cover. Also
see his Tarajim al-fuquhd@® al-shafityah min dhayl al-rawdatayn l-abt shamah, Garrett Arabic
manuscript Collection, Princeton University, MS 694.

2 Dols, The Black Death in the Middle East, 47.

% There has been remarkably little research done on the heating systems of
medieval Muslim architecture. See C. K. Wilkinson, “Heating and Cooking in
Nishapur,” Bulletin of the Metropolitan Museum of Art, no. 2 (1944): 282-91; Robert
Hillenbrand, Islamic Architecture: Form, Function, and Meaning (New York: Columbia
University Press, 1994), 461; K. A. C. Creswell, A4 Short Account of Early Muslim
Architecture (Cairo: The American University in Cairo Press, 1989), 142. In E. De
Boccard’s Les Monuments Ayyoubides de Damas (Paris: Institut Frangais de Damas, 1932)
there is no discussion or description of fireplaces in any of the madrasahs and Mosques
build during the Ayyubid period. Michael Burgoyne [Mamluk [Jerusalem (London:
British School of Archaeology in Jerusalem, World of Islam Festival Trust, 1987)]
mentions two instances of fireplace heating in Jerusalem, but these were added dur-
ing the Ottoman period (pp. 164, 234). It is likely that rooms in madrasahs were
heated by small portable braziers that vented smoke into the room. See Finbarr
Barry Flood, The Great Mosque of Damascus: Studies on the Makings of Umayyad Visual
Culture (Brill: Boston, 2001), 38.

* See Doris Behrens-Abouseif, Mamluk and Post-Mamluk Metal Lamps (Cairo: Institut
Frangais D’Archéologie Orientale, 1995).
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of darkness, crisis, and turmoil were additionally heightened by
rumours of the eschaton that began to circulate throughout the
region. Sitting in that cold dim room, Ibn Qadi Shuhbah and his
students must have felt that the world balanced on the brink of
destruction.

As all of this was going on, Ibn Qadi Shuhbah was also engaged
with the world outside. As news of the Sultan’s illness and impend-
ing death arrived in Damascus, the viceroy Jakami began to plot his
rise to power. Given that Ibn Qadi Shuhbah rose to become chief
ShafiT judge of Damascus within a few months of Barsbay’s death,
it 1s not unreasonable to suspect that the jurist must have engaged
in discussions with Jakami or his representatives and may have sought
the position believing that a change of regime might create a space
for his own advancement.

Based on what al-Sakhawt tells us, it is likely that Ibn Qadt
Shuhbah had even greater aspirations than simply become chief
Shafi'T judge of Damascus. It seems that he wanted ultimately to be
recognized as the leader (ra’zs) of the Shafi‘T school, its intellectual
head and guide; to be renowned as a mujlahid at a time when few
could claim the title. Al-Sakhawt says that when Ibn Qadi Shuhbah
came across an opinion in a ShafiT text he was capable of using
takhryy (the process of deriving a legal ruling using ‘ytihadic’ meth-
ods), but that he did not do so because of fears of public reactions.’
He thus felt he had the ability to be a mutahid but was not publicly
acclaimed as such.

Becoming chief ShafiT judge was, among other things, a means
to becoming recognized as a muytahid. Although in earlier periods
being a judge was not necessarily seen as an attribute of virtue or
intelligence,® by the Mamltk period, at least as Ibn Qadi Shuhbah
understood it, being chief ShafiT judge was a necessary component
in the accumulation of intellectual status that made becoming ra’zs
and a muytahid possible.”

> Al-Sakhawi, al-Daw’ al-lami, vol. 11, 23.

% N. J. Coulson, “Doctrine and Practise in Islamic Law: One Aspect of the
Problem,” 211-26.

7 Devin Stewart, “Capital Accumulation,” 356-60. Also see the biography of
‘Abd al-Rahman b. ‘Umar al-Bulqint for an example of how the accumulation of
status, including being appointed chief ShafiT judge, was important in being rec-
ognized as a mujlakid (Khan, vol. 4, 87-89).
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Throughout his 7abagat, Ibn Qadi Shuhbah pays careful atten-
tion to the development of the ShafiT judiciary in Damascus, and
unlike with earlier generations of historians, he displays little repug-
nance for the position. His text presents an author who is, above
all things, a realist interested in the actuality of life as a professional
religious scholar. He is very much involved with the world, one that
seems to be spinning toward greater hardship and decline.

The tension between crisis and the necessities of living, between
the corruption of the law and the need to perpetuate its administration
in society, and the quest for the authority and legitimacy to do so,
are the dominant themes of the text. The book is both reflective
and forward-looking. It seeks to describe the history of Shafi'T law, to
point to the causes and examples of its decline, and also to show a
way out of the crisis through simple education and divergent opinion.

Authority and the production of tabaqat texts

Although it is commonly agreed that tabagat works are about describ-
ing authority, it should not be assumed that they only concern the
authority of the scholars of they catalogue. Ibn Qadi Shuhbah, sit-
ting in that dark, close room, was also interested in describing his
own authority, as a scholar, a jurist, and a person descended from
the tribe of the Prophet. His text, among other things, can be inter-
preted as a claim for his own authority to become chief judge and
thus leader of the Shafi‘ts of Syria and a muyjtakid. Fach time he was
poised to become chief ShafiT judge, the most important judicial
position in all of Syria he returned to the classroom and produced
an edition of the 7abagat. The construction of authority is, however,
a complicated matter. The ability of a scholar to argue for his own-
ership of the highest levels of intellectual power stems from his claim
to the accumulation of the various manifestations of authority.
Biographies were, in many respects, designed to attest to the authority
of a scholar by cataloguing his wealth, the numbers and reputations
of his students and teachers, books he had written, his intellectual
and physical lineage, his appointments to various positions, and other
accoutrements of greatness.® While his 7abagat is about the history

¢ See Devin Stewart, “Capital Accumulation,” 356-60; Mottahedeh, Loyalty and
Leadership in an Early Islamic Sociely, especially the whole of chapter three.
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of the ShafiT school—the crises the community faced and the paths
by which scholars can correct the decline of legal thought—it is also
a self-conscious attempt to present its author as an heir to the great
scholars of the past and as a leader uniquely qualified to lead the
Syrian ShafiT community in its hour of peril.

The Tabagat is a kind of autobiography that maps the sources of
Ibn Qadi Shuhbah’s authority, which he does by emphasizing the
importance of lineage and intellectual pedigree. While he never
directly asserts his own positive claims, they always lie in the back-
ground, and his authority as the leader of the school is elevated by
the reflected importance of those his presents as being his ancestors.

Lineage

Abtu Bakr b. Ahmad b. Muhammad b. ‘Umar b. Muhammad b. ‘Abd
al-Wahhab b. Muhammad b. Dhu’ayb b. Musharraf Taqi al-Din b.
Shihab al-Din b. Shams al-Din b. Najm al-Din b. Sharaf al-Din al-
Asadt al-Shuhbt al-Dimashqt al-ShafiT

Ibn Qadi Shuhbah’s name conveys important information about his
cultural position in medieval Islamic society. Names communicate
information about lineage, family, tribe, profession, specializations,
and residency.” Names also speak to the authority of a person who
is engaged in a religious profession, as they define one of the most
important paths for the transmission of knowledge (%/m). Understand-
ing the importance of names for medieval Arab Muslims is there-
fore an important step in contextualizing Ibn Qadi Shuhbah’s claim
to authority.

The first thing that one notices about Arab names is their length.
Ibn Qadr Shuhbah’s name contains nine generations of ancestors
covering approximately 200 years of history. Nine generations of
ancestors 1s common for names in Ibn QQadi Shuhbah’s time, although

% There have been several works written in recent years on Muslim and Arabic
names. For an informative, although not very useful reference, see Salahuddin
Ahmed’s 4 Dictionary of Muslim Names (New York: New York University Press, 1999).
This text has limited use because it does not provide a transliteration of the Arabic
into English. Also see Annemarie Schimmel, Islamic Names (Edinburgh: University
Press, 1989). This text is very helpful in supplying transliterations for the often tricky
names of Muslims who have non-Arabic kunpahs (surnames). It is also has a very
interesting discussion of the symbolism of Muslim names and their meanings in
Islamic society.
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some scholars record names covering fifteen to twenty generations."
The length of a name is meant to demonstrate an individual’s con-
nection with the past, to outline his or her lineage (nasab). Ior schol-
ars, it also communicates specific meanings about the reputation of
the family, its longevity, and importance. Arabs in medieval Islamic
society believed that a person inherited the qualities and abilities of
his or her ancestors. The reputation of a person’s family carried
important cultural meaning. An individual was frequently thought to
possess not only the qualities of his parents and grandparents, but
also of his immediate clan group, as well as the more ancient tribes
and great people from whom he was believed to descend."

For scholars, descent appears to have functioned on two levels: 1)
children inherited specific kinds of knowledge through direct study
with fathers, grandfathers, and other relatives, thus acquiring their
reputation, specializations, and authority, and 2) children inherited
spiritual gifts that were thought by many medieval Muslims to pass
down family lineages.

Ibn Qadi Shuhbah indicates in his text that in most instances
(73% of the time) scholars initially study as children with their fathers.
They frequently studied law,'? but they also studied any of the Islamic
sciences in which their fathers were expert. Descriptions of Ibn Qadt
Shuhbah studying with his father are important, not for the number
of subjects studied, nor the amount of time spent in study, but for
establishing that Ibn Qadi Shuhbah sat with his father and thereby
received his authority."” In doing so, he acquired not just the authority

1 For instance, see the biography of Muhammad b. AlT al-Dimashqt (d. 765/1363)
who has nineteen generations listed in his name. In addition, his name states that
he is a descendant of the Prophet Muhammad (Sayyid), a hadith specialist, an author
(mu’allyf), and instructor (al-mufid). Khan, vol. 3, 129-30.

"See Roy Mottahedeh, Loyalty and Leadership in an Early Islamic Society, 98-104.

2 For instance, see the biography of Muhammad b. Isma‘il al-Qalqashandrt (d.
809/1406). Khan vol. 4, 52.

'3 Tt was not uncommon for children to be taken to sit with a hadith scholar to
learn a few traditions, and then to be given an gazah (permission) for the trans-
mission of all of the fadith the scholar had memorized and catalogued. The yazah
was not meant to cover every line of hadith, for these could easily be learned later,
but for the position the child gained as being a link in the long line of transmis-
sion that went back to the Prophet. In a sense, what was transmitted had very lit-
tle to do with the content of the lessons, but the almost intimate contact one gained
with the presence of the Prophet that moved through the generations with the tra-
ditions. In the same way, study with a father had little to do with the legal rules
or methods learned, but with the authority in those areas that moved from the
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of his father, but also the authority of his family. Ibn Qadi Shuhbah
mentions in the biography of his father Ahmad b. Muhammad that
Ahmad “studied a wide array of subjects with his father (Muhammad
b. ‘Umar) and the people of his generation.”'* Thus the knowledge
that Ibn Qadi Shuhbah received was not just from his father, but
also, through him, from his grandfather and from all of those with
whom he had studied. Muhammad b. ‘Umar, in turn, is mentioned as
studying law and grammar from his paternal uncle ‘Abd al-Wahhab
b. Muhammad (d. 726/1325)." In addition to these family members,
Ibn Qadi Shuhbah also implies that he studied from his paternal
uncle Yasuf b. Muhammad (d. 789/1387), who is cited as studying
also with Ibn Qadr Shuhbah’s grandfather Muhammad b. ‘Umar.'®
Therefore, Ibn Qadi Shuhbah’s nasab charts not only his lineage but
also the chain of academic/scholarly authority that he inherited as
a member of his family (see figure 8.1 below). It projects backward
in time the familial connections by which authority has been passed
from generation to generation (much in the same way that an wnad
functions in the transmission of fadith and the way that intellectual
connections function in Ibn Qadi Shuhbah’s 7abaga).

The fact that Ibn Qadi Shuhbah lists his father and other rela-
tives in his text is an attempt to prop-up the reputation of his fam-
ily and create a greater level of authority for himself. His father was
in actuality a relatively minor scholar who is not mentioned by al-
Maqrizi or Ibn TaghrT Bidri. He is mentioned by Ibn Hajar al-
‘Asqalant in the Inba’ al-ghumr but the passage is an abbreviation of
the biography given by Ibn Qadi Shuhbah in the 7abagat."” Likewise,
the biography provided by Ibn al-‘Imad in the Shadharat al-dhahab is
taken completely from the 7abagat.'

Furthermore, while it appears that Muhammad b. ‘Umar, Ibn
Qadr Shuhbah’s grandfather, was a fairly well known scholar, he
only received a passing reference by al-Maqrizi and is not men-

Prophet through the family of father and son connections. Study between fathers
and sons therefore, conveyed sacred religious knowledge that would continue to ele-
vate the family as long as the educative process continued. See Richard Bulliet,
“The Age Structure of Islamic Education,” Studia Islamica, no. 57 (1983): 105-17.
* Khan, vol. 3, 148.
b Ibid., vol. 2, 173.
5 Ibid., vol. 3, 183.
17 Compare Inba’ al-ghumr, vol. 2, 296 with the passage in Khan, vol. 3, 148.
8 Shadharat al-dhahab, vol. 7, 58-59.
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Figure 8.1. Ibn Qadi Shuhbah’s lineage according to his family’s nasab
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tioned at all by Ibn Taghrt Birdi." Ibn Hajar’s biography of him is
based on the 7abagat, and the citation given in the Shadharat is taken
completely from Ibn Qadi Shuhbah.?” Likewise, his uncle Yasuf b.
Muhammad’s biography in Ibn ‘Imad is based entirely on the 7abagat,
while Ibn Hajar does not follow the 7abagat, but instead the 7artkh

of Ibn Qadi Shuhbah.”

9 Al-Maqrizi, al-Sulak, vol. 3, 407. He is not mentioned in the Manhal al-Saf:.
0 Inba@ al-ghumr, vol. 2, 35-38; Shadharat al-dhahab, vol. 7, 15-16.
21 See Shadharat al-dhahab, vol. 7, 56; Inba al-ghumr, vol. 2, 277; Tbn Qadi Shuhbah,

Tarikh, vol. 1, 237.



262 CHAPTER EIGHT

Only his ancestor ‘Abd al-Wahhab b. Muhammad appears to have
attained any fame and is mentioned by al-Subki in his 7abagat and
by Ibn Kathir in the Bidayah wa ’l-nihayah.** Both biographies are
very brief while the passage in Ibn Qadi Shuhbah’s text is quite
extensive and combines the biographies of al-Subki, Ibn Kathir, and
references to other scholars to build a picture of an important and
influential scholar.”

By including the biographies of his family members in his text,
Ibn Qadi Shuhbah is attempting to create for himself an image of
authority that he might not otherwise possess. It appears to have
been successful, for by listing his father, grandfather, uncle, and great-
granduncle in his book, he led other scholars to replicate his lineage
in their works and to present them as authorities in their own right.
Their reputations, reported almost entirely by Ibn Qadi Shuhbah,
but quoted by his contemporaries and by later scholars, had the
effect of creating for his family, and thus for him, an inheritance of
esteem 1n legal knowledge that might have otherwise been unknown.

Establishing his credentials, however, involved not only the repu-
tation of his immediate ancestors but also the prestige of this entire
family. Part of establishing the lineal inheritance of an individual in
medieval Muslim society was frequently focused on tying a person
to a family, and for Arabs, a tribal group. As discussed in chapters
three and four, prominent families used access to many kinds of
knowledge as a means of social promotion in situations where wealth
was controlled by absolutist state authorities. Elite families competed
with one another for important state-paid positions in government
and the judiciary, and therefore, for the favor of ruling political elites.

The ‘Ibn Qadi Shuhbah’ was one such family. The family is said
to take its name from an ancestor known as Najm al-Din ‘Umar al-
Asadi who was supposedly chief judge of the village of Shuhbah for
over forty years,” although when he lived is known. Ibn Qadi
Shuhbah’s nasab also indicates that the Ibn Qadi Shuhbah family
was a clan group in the larger Bant Asad tribe. Although there were

2 Al-Subki, Tabagat al-shafiah al-kubra (1999), vol. 5, 296-97; Ibn Kathir, al-
Budayah wa ’l-mthayah, vol. 14, 126.

2 Khan, vol. 2, 267.

2 Al-Zirikli, al-Alam, vol. 2, 35; al-Sakhawi, al-Daw’ al-lami, vol. 11, 21. There
are no dates given indicating when Najm al-Din might have lived. Furthermore,
because many genealogies drop names over time in order to condense lists or are
simply forgotten, it is not possible to accurately estimate his date of death.
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several tribal groups with the name ‘Bant Asad,” it appears that Ibn
Qadt Shuhbah’s family was descend from Qusayy, a cousin of ‘Abd
al-Muttalib, the Prophet Muhammad’s grandfather.”

Descent from the tribe to which Muhammad belonged carried
with it a special status that other tribal groups did not possess. The
Quraysh tribe was thought to be unique, to possess qualities and
abilities that other groups could not claim. The innate qualities of
the tribe gave its members specific kinds of authority to lead the
community. The ideology of the Caliphate was based on the idea
that only the descendents of the Quraysh tribe had the ability to
lead the community according to God’s design.”® Although the Caliphs
were, by the Mamltk period, puppets of the Sultanate, the esteem
given to members of the Quraysh tribe was still quite high.

Throughout his 7abagat, Ibn Qadi Shuhbah displays a general
and telling interest in tribal affiliation. He mentions tribal affiliation
in 244 biographies, or 31% of the time. Attention to tribal affiliation
seems to be unusual for ShafiT fabagat texts. For instance, Abtu Ishaq
al-Shirazi, in his Tabagat al-fuqgaha’, only mentions tribal affiliation
in approximately 15% of biographies, usually in the citations for the
companions and their successors. Al-Isnawi, in his 7abagat, includes
tribal affiliation in the nasabs of jurists in only 6% of biographies
(listing only 34 tribes), and in al-Subki’s al-Tabaqat al-shafityah al-
kubra, tribes are mentioned in fewer than 10% of the biographies
(also listing 34 tribes). A comparison of Ibn Qadi Shuhbah’s and al-
Subki’s works is particularly telling in this regard. In the biographies
of his own family members, al-Subki does not list any tribal affiliation,?’
yet Ibn Qadi Shuhbah mentions al-Subki’s nasab, stating that he is
affiliated with the al-KhazrajT al-AnsarT tribe (one of the two Medinan
tribes that welcomed Muhammad after his flight from Mecca in
622). Tbn Qadi Shuhbah’s attention to descent in this instance
implies that, 1) the al-Subki family was descended from the ‘helpers’
of Muhammad, and 2) that he is explicitly arguing that the ‘Ibn
Qadt Shuhbah’ family has precedence and, therefore, more author-
ity since it is descended from the Bant Quraysh.

% Encyclopedia of Islam, new ed., s.v. “Kurays,” by Montgomery Watt.

% Thid.

¥ Al-Subki, Tabaqgat al-shafitah al-kubra (1964-76), vol. 9, 124, 167, 411; vol. 10,
89, 139, 391.

% Khan, vol. 2, 265, 300; vol. 3, 22, 38, 59, 104, 127, 134, 154.



264 CHAPTER EIGHT

Furthermore, al-Dhahabi, in his Ruab al-mu‘mn fi tabagat al-muhaddithin,
mentions the tribal affiliation of only 268 of 2424 people listed in
his text (11%). In his Tarkh al-islam, however, tribal affiliation is
mentioned in well over half of the biographies. Similarly, in Ibn
‘Asakir’s Tartkh madinat dimashg, tribal affiliation 1s mentioned in the
majority of biographies. Ibn ‘Asakir’s focus on tribal identification
may indicate that in historical writing genealogy is more important
because it helps contextualize individuals against the long view of
Islamic history. It brings to mind socio-cultural, as well as historical
and religious meanings that are important for Arab Muslim histori-
ans, which should not be over looked. The importance of tribal
identification in historiography may be another reason why Ibn Qadi
Shuhbah cites such a high percentage of tribes in his text. Given
his training in historiographical method with Shihab al-Din Ibn al-
Hijj1, it is natural that he would make recourse to methods in his-
toriographical biographical citation. But, as with many aspects of his
text, this may not be the only reason.

Ibn Qadi Shuhbah also explicitly links tribal affiliation and thus
an individual’s prestige with the transmission of divergent legal opin-
ions. In over 80% of the biographies where he attributes the author-
ity to discover, or to be mentioned as a source of divergent legal
opinions, Ibn Qadi Shuhbah provides tribal affiliation. These tribes
are primarily grouped into four tribal blocks (see table 8.1): 1) Quraysh
(accounting for 85 jurists), 2) Qahtani, primarily Ansari (Khazraj)
(accounting for 51 jurists), 3) Wa’ll b. Qasit (accounting for 19 jurists),
and 4) MudarT (accounting for 45 jurists). These four blocks account
for 82% of all tribes mentioned in his text.

Table 8.1. Tribal blocks in Ibn Qadi Shuhbah’s Tabagat

al-Mudart  # Wa‘l b. Qasit #  al-Qahtant # al-Quraysh #

al-Dabbah 5 al-Taghlib 7 al-Ash‘art 3 al-Quraysh 25
al-Tamim 19  al-Tha‘labah 5 al-Kalb 3 al-Harith 2
al-‘Amr 4 al-Shayban 7 al-Khuza‘ah 1 al-“Amir 2
al-Sa‘d 9 al-Yafi 1 al-Makhztm 7
al-Kinan 8 al-Lakhm 4 al-Qusayy 5
Al-Azd 5  al-Asad 7

Al-Kindah 2 al-Umayyah 1

al-Khazraj 32 al-Hashim 2

al-‘Uthman 1

al-Bakr' 7

Ibn “Asakir 4
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Table 8.1. (cont.)

H*

al-Mudart # Wafi b. Qasit #  al-Qahtant # al-Quraysh

al-‘Abbas
al-Husaynt
al-Khattab
al-Zuhr
al-Hartrt

Totals 45 19 51 8

TN OY N O W

Source: Ibn Qadi Shuhbah, Tabagat al-fugah@’® al-shafiiyah, ed. al-Hafiz ‘Abd al-Alt
Khan, 4 vols. (Beirut: ‘Alam al-kutub, 1987).

" There is an important tribe of the Wil b. Qasit group by the name ‘al-Bakri.’
Ibn Qadt Shuhbah clearly does not mean this tribal group when he refers to al-
Bakr in his text. He mentions the al-BakrT tribe seven times in his 7abagat. The
first three biographies are referred to as ‘al-Qurashi, indicating that this BakrT group
is a part of the Quraysh tribe. This is clarified in his biography for Abtu al-Hasan
al-Bakri, whom he states was “among the descendants (min wuld) of ‘Abd al-Rahman
b. Abu Bakr al-Siddiq,” the son of the first Caliph (vol. 2, 274).

Obviously, the Quraysh and the Ansar (Bantu Khazraj) were impor-
tant and early transmitters of Muhammad’s traditions. Abu Ishaq al-
Shirazi speaks to the importance of these two groups in the transmission
of proto-law from Muhammad to the eponymous founders of the
then five major schools of law.* Abu Ishaq states in the introduc-
tion to his discussion of the Companions of the Prophet that there
are three sources of law, the utterance (khutab) of God, the utterance
(khitab) of the Prophet, and the actions (af ‘@/) of the Prophet. These
sources must be subjected to reason (‘agl) by jurists so that they can
be applied to different situations. Therefore, what is transmitted by
the Companions and their Successors is not just the traditions of the
Prophet, but also legal method and legal rules that they developed
over time.”

The Quraysh and their affiliated clans are particularly important
figures in the first generations of legal transmitters; accounting for
45% of all jurists listed in the generations leading up to the found-
ing of the five schools (madhhabs).”’ Mudarl tribes account for 7%,

¥ In Abu Ishaq’s text, the al-ZahirT school is included in the collection of ortho-
dox Sunni schools of law. The Zahiri school died out in the late eleventh century.
See George Makdisi, The Rise of Colleges, 8.

% Abu Ishaq, Tabagat, 35.

*1 Abu Ishaq lists 110 jurists in the generations leading to the founding of the
five schools. Of these jurists he mentions 33 tribes, although there are many where
no tribal affiliation is discernable.



266 CHAPTER EIGHT

Qahtant tribes for 14%, and W2’il for just 1%, with the total
number of tribes in the four blocks listed in biographical citations
being 71 out of 110 jurists (or 65% of all jurists). Not all of the
tribes in the four blocks are mentioned: the YafiT and Lakhmi tribes
of the Qahtani block, the ‘Amr and Kinant of the Mudari block,
the Taghlib and Tha‘labt of the Wa’ilT block, and the Qusayy from
the Qurashi block are omitted. Only two tribes (Tanukh and the
al-Harith) are mentioned that do not fall in one of the four blocks,
and they are referred to only once.” The remaining 39 jurists do
not have a tribe affiliation (or one that can be ascertained) cited,
and in the discussion of the schools, very few tribal affiliations are
mentioned.

The use of tribal affiliation indicates that Ibn Qadi Shuhbah is
seeking to make an important argument about the nature of legal
authority and the role that descent plays in it. He is, in effect, argu-
ing that the specialized knowledge that originated with the Prophet
and the first generations of his followers was not only transmitted
to the eponymous founders of the schools but continues to be trans-
mitted in lines of descent. In addition, he argues that an important
qualification for authority in holding divergent legal opinions is the
inheritance of specialized family knowledge.

On a deeper level, Ibn Qadi Shuhbah is making an argument for
his own authority, to speak on the issues he raises in the tabagat,
and to lead the community. By claiming descent from the Bant
Quraysh, Ibn Qadi Shuhbah is claiming that he has access to spe-
cial knowledge which gives him clarity and insight, and, therefore,
the authority to draw lines around the ShafiT madhhab. It gives him the
authority to narrow to a select few those whose voices count in the
formation and transmission of #htlaf. Thus, descent from the Quraysh
gives him the authority to speak for all jurists in the history of the
madhhab. Ibn Qadi Shuhbah does not claim that this is the only
source of authority that is needed or that he possesses. Physical
descent is the first layer of authority that Ibn Qadi Shuhbah asserts
in making his argument for the decline of legal thought and the
importance of #Atlaf in the preservation of the school.

2 Abu Ishaq, Tabaqat, 76.
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Intellectual Pedigree

Along with, and even more important than physical descent, intel-
lectual pedigree was an important aspect of claims to authority. As
with physical descent, it was assumed that specific kinds of authority
were transmitted down lines of student/teacher relationships and cre-
ated, over time, the accumulation of knowledge and power. An indi-
vidual inherited some of the authority of one’s teachers, and all of
the generations of teachers that came before them in their intellec-
tual lines of transmission, over time, back to the Prophet Muhammad.

After the rise of the schools, establishing lines of intellectual descent
to the Prophet was very important. As mentioned above, Abt Ishaq
al-Shirazi, in his Tabaqat, attempted to create clear lines of trans-
mission from the Prophet to the eponymous founders of the schools
of law. The ShafiT tabagat that followed began with the assumption
that the lines of transmission established by al-Shirazi were sound
and did not seek to replicate or recreate his work. The goal of the
ShafiT biographical tradition from that point on was to establish new
lines of transmission from al-Shafi'T to later generations of scholars.
Not all texts, however, were interested in establishing the same lines
of transmission, but were concerned instead with mapping out the
paths by which knowledge of particular kinds of legal disciplines were
passed down on the authority of al-Shafit. The point was not to
argue that al-ShafiT was necessarily the originator of the idea being
transmitted, but that the authority to transmit the information orig-
inated with the eponym and thus ultimately with Muhammad.

As has been pointed out, Ibn Qadi Shuhbah was interested in
mapping the transmission of khtilaf; but he was also concerned with
describing the paths by which various genres of legal knowledge were
also passed on over time. His authority as a jurist was based on the
sum total of his legal authority across the many areas of legal knowl-
edge that medieval scholars thought were important. He thus not
only had to claim an intellectual pedigree for legal rules ( figh and/or
Jura®), but also divergent opinion, basic legal methods that he char-
acterizes as being transmitted along with the study of figh, specula-
tive legal methods, various genres of expedient sciences, and fadith.

Ibn Qadi Shuhbah uses his 7abagat to establish his pedigree by
listing many of his teachers in his text and then listing in their biogra-
phies the scholars with whom they studied and the subjects in which
they specialized. By reading the 7abagat, scholars were able to construct
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the lines by which knowledge and authority was passed from indi-
vidual to individual and ultimately to the author. As with his pre-
sentation of physical descent, Ibn Qadi Shuhbah does not directly
stake a claim to certain kinds of authority. It was understood, how-
ever, that the readers of the text would understand the implications
of the presentation of his lineage for his own position in the school.

In the last three generations of the text, Ibn Qadi Shuhbah lists
eleven of his teachers, including his father and grandfather, Shihab
al-Din Ibn Hijj1, al-Taymani, al-Malkawi, al-Qurashi, al-Sarkhadi,
al-Zuhri, al-Sharishi, Ibn Maktam, and al-Ghazz1.* By looking at
the teachers listed in those biographies, and then mapping their
teachers and so on, it is possible to construct a intellectual geneal-
ogy for Ibn Qadi Shuhbah that goes back to al-ShafiT (see figure
8.2; the figure is provided to demonstrate the complexity of the
genealogy and it is understood that it would not be possible, given
the space allowed, to present a full size and easily readable table).
His genealogy includes 180 scholars who specialized and transmit-
ted knowledge of a wide array of disciplines.

Ibn Qadi Shuhbah claims descent from many important Shafi‘t
scholars including, Taqt al-Din al-Subki,* al-Isnaw1,* al-Mizz1,” Ibn
al-Rif'ah,*” al-Nawawi,*® Ibn al- Salah,* Fakhr al-Din al-Raz1,*® Ibn
‘Asakir," al-Ghazali,” Abu Ishaq al-Shirazi, Imam al-Haramayn
al-Juwayni,* Abu al-Tayyib al-Tabart,” Abu Ishaq al-Marwazi,* Ibn

% Because there appears to be a dispute as to whether Ibn Qadi Shuhbah stud-
ied directly with al-Bulqini or simply with his disciple al-Taymani, the following
genealogical figures will not list al-BulginT as a teacher of Ibn Qadi Shuhbah, but
as his intellectual ‘grandfather.’

* Khan, vol. 3, 37-42.

% Thid., vol. 3, 98-101.
% Thid., vol. 3, 74-76.
7 Thid., vol. 2, 211-13.
% Thid., vol. 2, 153-57.
 Thid., vol. 2, 113-15.
 Thid., vol. 2, 65-67.
4 Ihid., vol. 2, 54-55.
2 Thid., vol. 1, 293 94.
# Thid., vol. 1, 238-40.
# Thid., vol. 1, 255-56.
© Thid., vol. 1, 226-28.
 Thid., vol. 1, 105-06.
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Surayj,*” Abu al-Qasim al-Anmati,* al-Muzan1,* and al-Rabi‘ al-
Muradi.”

He also claims descent from five members of the ashab al-wujih,
including Ibn al-Sabbagh,”' and from rather infamous scholars such
as Ibn Farak™ and Abu Ishaq al-Isfara’ini.”®

The genealogy represented in figure 8.2 signifies Ibn Qadi Shuhbah’s
intellectual inheritance across a spectrum of disciplines, not just genres
of figh. If the lines of descent are removed that do not refer to any
discipline except the transmission of figh, furd, or khtilaf, Ibn Qadt
Shuhbah presents a lineage that includes 90 scholars (see figure 8.3).

His genealogy of figh, furi, and khtilafis quite important for estab-
lishing his credentials as a ShafiT scholar and leader of his school.
All of his intellectual genealogies begin with just two students of al-
ShafiT: al-Muzani and al-Rabi‘. In terms of law, their location as
the sources of his authority implies that he is certified to speak about
orthodox ShafiT opinion as represented by the texts of the madhhab
and divergent opinion that originates with al-Muzani. From there,
these two intellectual traditions are transmitted and developed through
Abu Ishaq al-Shirazi and Imam al-Haramayn al-Juwayni, both of
whom are included in his transmissive line. Interestingly, al-Ghazali
does not appear in his legal genealogy, and al-Rafi‘T does not appear
in his intellectual line of descent at all. His authority to discuss and
transmit the tradition of ktlaf; as it is represented in the great texts
of the later school, is derived from al-Nawawi and Ibn al-Rif‘ah.

In order to claim the highest levels of professional authority, Ibn
Qadt Shuhbah also had to possess a pedigree in intellectual tradi-
tions that were important in the professionalization of law. As dis-
cussed in chapter one, Ibn Qadi Shuhbah, however, does not appear
to have studied disciplines such as theology, logic, rhetoric, specula-
tive legal method, or areas such as Qur’anic recitation. He did study,
and wrote a fabagat on, grammar and lexicography, but that appears

7 Thid., vol. 1, 89-91.
# Thid., vol. 1, 80-80.
9 Thid., vol. 1, 58-59.
 Thid., vol. 1, 65-66.
5 Thid., vol. 1, 251-52.
% Thid., vol. 1, 190-91.
% Tbid., vol. 1, 170-71.
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to have been the extent of any kind of detailed work in expedient
science or usil.

The fact that he was not known for his knowledge in these areas
does not mean that he did not possess a pedigree that certified him
as expert in them; in fact, it would have made it all the more nec-
essary. Through his work with Shihab al-Din Ibn HijjT and al-
Taymani he was able to claim a line of descent in usu/ and the
expedient sciences that placed him in the elite of the school (see
figure 8.4). Most of his authority rested on his examination of the
writings of Sirdj al-Din al-Bulqint who was the teacher of al-Taymani.
Al-Sakhawt states that Ibn Qadi Shuhbah studied the texts of al-
Bulgint with al-Taymant and it appears that they greatly influenced
the scholar and were a major source for his claim to intellectual
authority.”

One of the most interesting aspects of Ibn Qadi Shuhbah’s lin-
cage in s/ and related genres is that he claims a genealogy that
begins with Abu Ishaq al-Isfara’ini and then runs through Imam al-
Haramayn al-JuwaynT and al-Ghazali. He does not list such scholars
as Abt Ishaq al-Shirazi who he presents as representing a more con-
servative understanding of usil al-figh, or al-Ash‘ari, the founder of
the orthodox Sunni school of theology. Most importantly, he does
not possess a genealogy in usitl or allied sciences that goes back to
al-ShafiT. The fact that Ibn Qadi Shuhbah presents a lineage in
speculative legal methods and expedient sciences that do not origi-
nate with al-ShafiT is a powerful rhetorical statement about the place
of these sciences in the ShafiT school. By truncating his lineage and
beginning it with Abtu Ishaq al-Isfara’ini, Ibn Qadi Shuhbah is stat-
ing that the authority for these ideas do not originate with the
eponym, but with the fifth/eleventh century scholar.

Abt Ishaq al-Isfara’ind is a problematic figure for Ibn Qadr Shuhbah
and it is interesting that he chose to include him in his genealogy
at all, let alone that he decided to begin his lineage in speculative
methods and expedient sciences with him. Although he character-
izes Abt Ishaq al-Isfara’ini as a specialist in theology and specula-
tive legal method, it is clear that Ibn Qadi Shuhbah wanted to

> Khan, vol. 4, 36-43; al-Sakhawi, al-Daw’ al-lami, vol. 11, 21-22; also sece al-
Suyati, Nagm al-9gyan, 94 for the possibility the Ibn Qadi Shuhbah studied directly
with al-Bulqini.
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diminish the esteem of Abu Ishaq al-Isfara’ini without completely
removing him from his text. He states that Abu Ishaq al-Isfara’int

was a theologian, a specialist in speculative methods, and a jurist. He
was the master of the people of Khurasan. It is said that he rose to
the level of gtzhad. He wrote many books, among them jam:i al-hala
on usil al-figh, a refutation of the heretics in five volumes, and a grad-
uate synopsis (taliq)” on usal al-figh. Al-RafiT mentions in his chapters
on usurpation and marriage that he wrote a commentary on the legal
rules of Ibn al-Haddad and that he had other, similar, books. ‘Abdallah
al-Hakim graduated from him with ten different permissions to teach.
He (al-Hakim) mentions him in his excellent history, although al-Hakim
died before him. He states that he was “a jurist, a practitioner of spec-
ulative legal method, and a theologian; and he was well advanced in
this science. He left from ‘Iraq and the community of scholars acknowl-
edged his advancement”. ... The shaykh Abu Ishaq said, “our master
Abu al-Tayyib (al-Tabari) studied law with him and from him (al-
Isfara’ni) the community of scholars of Nisabur took (akhadha) knowl-
edge in theology and legal method.” Abu al-Qasim Ibn ‘Asakir said,
“it has been reported to me from one in whom I have confidence,
that al-Sahib b. ‘Abbad used to refer to Ibn al-Baqillani, Ibn Farak,
and al-Isfara’ni as being contemporaries among the students of al-
Hasan al-Ashari. Of these students, he said that ‘al-Baqillant is a sea
that drowns, Ibn Farak is a snake that strikes, and al-Isfara’ini is a
fire that burns.”” He died on the day of ‘Gshara’ (Muharram 10) in
the year 418 in Nisabar. His family originated in Isfara’in and he was
buried in a tomb there. Al-RafiT transmitted from him in his discus-
sion of menses, in the discussion of the use of ylhad in ascertaining
the time for the beginning of the communal prayer and in the direc-
tion of prayer, and in the discussion of inattentiveness while bowing
in prayer. He then refined the transmission from him.*

In shaping the biography of al-Isfara’tni, Ibn Qadi Shuhbah goes
to great lengths to qualify his importance and the level of his influence
in legal method, while at the same time diminishing him as a jurist.

One important rhetorical strategy used in fabagat works 1s order-
ing material and linking ideas and concepts so that an author can
shape the impression of the individual discussed. Ibn Qadi Shuhbah
lists al-Isfara’inT as a theologian first, meaning that theology (kalam)
was his primary preoccupation and claim to fame. Second, he lists
speculative legal method and lastly, law. He does this to show that
legal discovery was only a tertiary concern for Abu Ishaq al-Isfara’ini.

% See Makdisi, The Rise of Colleges, 114 for a discussion of tayg.
% Khan, vol. 1, 170-71.
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Ibn Qadi Shuhbah then goes onto say that he was the master
(shaykh) of the people of Khurasan. This comment is meant to evoke
the idea that in the early formation of the school there were two
paths in legal scholarship, the ‘Iraqr school and that of Khurasan.
For instance, Ibn Qadt Shuhbah states in his biography of Abu al-
Hasan al-Dawadrt (d. 467/1075) that he studied (akhadha) law with
the “masters of the two paths” Abu Bakr al-Qaffal and Abt Hamid
al-Isfar2’ini.”” Ibn Qadi Shuhbah refers to al-Qaffal (d. 417/1026)
as a “master of the path of Khurasan™® and Abu Hamid (discussed
in some detail in chapter two) as a “master of the Shafi‘ts of ‘Iraq.”™
While Ibn Qadi Shuhbah mentions a few scholars that were author-
ities of both approaches to law,” in most cases, scholars are referred
to as practitioners of one regional larigah. Over time, the regional
approaches became identified with Abu Ishaq al-Shirazi as repre-
sentative of the school of ‘Iraq® and Imam al-Haramayn al-Juwayni
as representing the school of Khurasan.”® Later, the Khurasani tra-
dition of usal was transmitted by Fakhr al-Din al-Razi, who, as seen
in chapter six, was the primary practitioner of a theologically-oriented
form of usal al-figh.”® Al-Razi is also listed in Ibn Qadi Shuhbah’s
genealogy for usal and expedient sciences. In most cases, those schol-
ars identified with the Khurasani school are closely associated with
speculative methodologies and expedient science, while those in the
‘Iraqf school are most usually referred to in the transmission and
production of figh and fura‘. Ibn Qadi Shuhbah’s lineage in figh, furi
and htilaf includes representatives of both schools, but his geneal-
ogy in usit/ and allied disciplines list, for the early generations, only
those belonging to the Khurasani group.

Although it t i3 clear that Ibn Qadi Shuhbah is attempting to link
himself with the Khurasant path of speculation, he seeks to do so
with qualifications. As the progenitor of speculative methods in his
lineage, al-Isfara’ini is also described as rising to the level of ylhad.
But because Ibn Qadi Shuhbah attributes this designation to an un-

" Ibid., vol. 1, 249-50.

% Ibid., vol. 1, 182.

» Ibid., vol. 1, 172.

% TIhid., vol. 1, 188, 207, 244, 263-64, 319-20, vol. 2, 122-23.

1 Ihid., vol. 2, 18, 81, 94.
See vol. 2, 70 for a link between wusal aligh and study in Khurasan.

% TIbid., vol. 2, 65-67. Also see references to this in the biography of Qutb al-
Magribt (vol. 2, 50).
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named source, he is seeking to diminish the idea that he was a leader
in legal reasoning. Ibn Qadi Shuhbah seeks to emphasize this by
placing the comment next to a discussion of al-Isfara’ini’s works on
usul al-figh. He does refer to Abu Ishaq al-Isfara’i’s works on law,
but almost as an aside.

He then quotes ‘Abdallah al-Hakim’s Tarkh nisabar, which states
that Abu Ishaq al-Isfara’ini was “a jurist, a practitioner of specula-
tive legal method, and a theologian; and he was well advanced in
this science. He left from ‘Iraq and the community of scholars
acknowledged his advancement.” Ibn Qadi Shuhbah treats al-Hakim’s
quote as a polemical statement about the qualifications of Abt Ishaq
al-Isfara’ni. By placing law first, Ibn Qadi Shuhbah implies that al-
Hakim is asserting Abt Ishaq al-Isfara’InT’s expertise as a jurist over
his study of wsa/ and theology. Furthermore, he takes the comment
that Abt Ishaq al-Isfara’tni left ‘Iraq to imply that he moved beyond
the ‘Iraqi school of jurisprudence and that this was acknowledged
by the scholars of the day as a great step forward. Ibn Qadr Shuhbah,
however, overtly criticizes al-FHakim’s judgement of Abu Ishaq al-
Isfara’ini by stating that the historian died before the theologian. In
fact, al-Hakim died thirteen years before al-Isfara’ini and Ibn Qadt
Shuhbah implies that because al-Hakim’s opinion of Abu Ishaq al-
Isfara’ini was formed early in his career, he is not well placed to
judge his specialties or abilities.

Ibn Qadi Shuhbah then turns to the appraisal of al-Isfara’inT found
in the Zabaqat al-fugah@ of Abu Ishaq al-Shirazi, who says that Aba
al-Tayyib al-TabarT studied law (darasa) with Abu Ishaq al-Isfara’ini.
Al-Tabari, who is located in Ibn Qadi Shuhbah’s genealogy for figh,
Jurd‘, and khtidaf but not in the lineage for wusil/ and the expedient
sciences, is described in his biography by Ibn Qadi Shuhbah as “the
master of ‘Iraq. .., and the seal of this (meaning the tenth) gener-
ation;” in order words, the seal Abu al-Tayyib’s generation of the
‘Iraqi school.®* Ibn Qadi Shuhbah quotes al-Shirazi, who says of
Abu al-Tayyib, “I do not consider anyone among those whom I saw
more perfect in ytihad, more intense in judicial inquiry, and more
serious in study than was he.”® Although Ibn Qadi Shuhbah says
turther that Abt al-Tayyib was “a master in usi/,” he does not men-
tion Abu Ishaq al-Isfara’ini in his biography.

® Tbid., vol. 1, 227.
% Tbid., vol. 1, 228.
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The hypertextual nature of the 7abagat indicates that Ibn Qadi
Shuhbah intended, by mentioning al-TabarT in the biography in Abtu
Ishaq al-Isfara’ini, but not the other way around, for readers to com-
pare the two scholars and for the greatness he ascribes to Abu al-
Tayyib to reflect poorly on the image of Abu Ishaq al-Isfara’ini.
While Abt Ishaq is described dismissively as rising to the level of
ytthad, Abt al-Tayyib is pictured as one of the great muytakids of his
time. By not mentioning Abu Ishaq al-Isfara’ini in the biography of
al-Tabari, Ibn Qadi Shuhbah also implies that the greatness of Abt
al-Tayyib has nothing to do with his study of law with Aba Ishaq
al-Isfara’ini. Finally, by stating that Abt al-Tayyib was a master of
usal, Ibn Qadi Shuhbah secks to create a picture of Abu Ishaq al-
Isfara’ini has having no influence on the development of the ‘Iraqt
approach to law.

Most provocatively, Ibn Qadi Shuhbah’s quote from al-Sahib b.
‘Abbad, stating that Abu Ishaq al-Isfara’ini was a “fire that burns,”
is meant to equate his teachings with the inferno of hell; in other
words, to follow and replicate the views of al-Isfara’ni leads to
damnation.

Ibn Qadi Shuhbah tempers the negative influence of Abu Ishaq
al-Isfara’ini by listing Abt al-Qasim al-Isfara’ini, Imam al-Haramayn
and then al-Ghazalt as the next three scholars in his lineage. Abtu
al-Qasim (d. 452/1060) is described as a disciple of Abu Ishaq al-
Isfara’ini and Imam al-Haramayn in the study of theology. He also
says that Abu al-Qasim wrote books on the two usals. Ibn Qadt
Shuhbah then states that Abt al-Qasim used to issue legal opinions
by “following the path of the pious ancestors (salaf) who were ascetic
and pious.”® By referring to his following the salaf in the issuance
of rules, Ibn Qadt Shuhbah seeks to ameliorate the negative influences
of Abti Ishaq al-Isfara’ni by having his ideas past through the pious
and ascetic hands of Abu al-Qasim. Rhetorically, he is arguing that
while Abu al-Qasim may have studied the damning theology of Abu
Ishaq al-Isfara’ini, he was nevertheless unchanged by the experience.

The role that Imam al-Haramayn and al-Ghazali play in Ibn Qadi
Shuhbah’s depiction of ShafiT history have already been discussed
in some detail and will not be repeated here. It needs to be reiterated,
however, that in his effort to soften the image of Imam al-Haramayn,

% Ibhid., vol. 1, 229.



IBN QADI SHUHBAH, CRISIS, AND HIS AUTHORITY 275

to distance him from some of the more speculative ideas that were
later attributed to him, Ibn Qadi Shuhbah not only does so because
he transmitted htlaf but also because he is listed in his own intel-
lectual genealogy.

Why, then, include Abu Ishaq al-Isfara’ini as the source of his
lineage in usii/ and expedient sciences? Why not just begin with Aba
al-Qasim or Imam al-Haramayn? As George Makdisi has pointed
out, Abu Ishaq al-Isfara’InT was an important figure in that section
of the ShafiT school that placed greater emphasis on the interpola-
tion of Ash‘arite theology into law.®” Scholars such as T3j al-Din al-
Subki used the memory of Abt Ishaq al-Isfara’ini to argue for the
inclusion of Ash‘arf theology in to the ShafiT school. His biography
of Abu Ishaq al-Isfara’inT is replete with glowing assessments of the
scholar and critiques of those such as al-Dhahabt and Abt Ishaq al-
Shirazi who were critical of the theologian.®® For Ibn Qadi Shuhbah
to have legitimacy with the majority of jurists who by his time spe-
cialized in wusa/ and related disciplines, he had to cite Abu Ishaq al-
Isfara’nd in his lineage. Given his clear distaste for speculative sciences,
however, he shaped the biography in such a way that gave clear
indications of his views while at the same time listing Abu Ishaq al-
Isfara’int as an intellectual ancestor. That he begins the genealogy
with Abu Ishaq al-Isfara’ini and not with al-ShafiT is further evi-
dence of his desire to claim an inheritance in the discipline while at
the same time keeping the taint of it away from the founder of the
school.

Although the more conservative ‘Iraqi school is not mentioned in
his intellectual genealogy of usi/ and related sciences, it is promi-
nent in his general genealogy of figh, furi, and khtilaf, and especially
in his more narrow lineage defined solely by akhadha and tafagqaha
educational relationships. While Ibn Qadi Shuhbah implies that
akhadha was not as important as lafaggaha in transmitting knowledge
of basic law and legal methods, it was nevertheless central to the
transference of authority from teacher to student. As figure 8.5 shows,
Ibn Qadi Shuhbah constructed a very narrow and limited lineage
depicting the transmission of legal authority and basic legal ideas
from al-Shafi‘f, through both al-MuzanT and al-Rabi*, through such

7 Makdisi, “Ash‘ari and the Ash‘arites in Islamic Religious History,” 74-75.
% Al-Subki, Tabaqat al-shafiiyah al-kubra (1999), vol. 2, 509—12.
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important figures as al-Anmati, Ibn Surayj, Abtu Ishaq al-Marwazi,
Abtu Hamid al-Isfara’ini, Ibn Rif'ah, and al-Bulgini.

Although Abu Ishaq al-Shiraz1 is not listed, Abtu Hamid al-Isfara’int
fills the void as one of the most important early authors of the ‘Iraqi
school. He has the added advantage of not only being a propagator
of the basic legal method of al-ShafiT, but he also wrote a commen-
tary on the Mukhtasar of al-Muzani and was thus also a transmitter
thhtilaf™ This also explains why Ibn Qadi Shuhbah constructed the
biography of Abu al-Qasim al-Daraki (discussed in chapter two) as
he did. Al-Daraki is the only tafaggaha link Ibn Qadi Shuhbah men-
tions between Abt Hamid al-Isfara’mni and Abt Ishaq al-Marwazi
and 1s thus an important association in his own lineage in ftafagqaha
and akhadha going back to al-ShafiT. Ibn Qadi Shuhbah presents al-
Darakt as being part of the mainstream of the school, as a reputable
scholar who is distanced from accusations that he deviated from the
opinion and methods of the eponym. Ibn Qadi Shuhbah needs al-
Daraki to appear reputable so that his own pedigree in the two most
basic forms of legal education are not sullied by imputations that
might reflect on his own standing in the school. The combination
of the kinds of legitimacy given to Ibn Qadi Shuhbah in his lin-
cages of figh, furi’, ikhtilaf, usil al-figh, expedient sciences, as well as
the authority imparted to him through his genealogy of akhadha and
tafagqaha relations going back to al-Shafit, were important aspects
of his claims to the accumulation of intellectual clout that made him
suitable to become the leader of the Shafi‘T school in Syria. His pedi-
gree was, by his own formulation, ideal for any claimant to the posi-
tion of chief ShafiT judge and thus leader of the school.

In many respects it appears that Ibn Qadi Shuhbah was success-
ful in his quest to become the leader of the ShafiT school in Syria.
His student al-Sakhawi, and the historians al-Suytati, Ibn Tdlan, and
Ibn ‘Imad all refer to him as the 7¢’zs of the Syrian community. His
esteem in the eyes of later scholars, however, had more to do with
his historical works, especially his 7abagat and the Dhayl on the his-
tory begun by Ibn Hiji. He is heavily quoted by Ibn Tulan and al-
Nu‘aymi, and his influence on modern understandings of Mamlak
period Damascus is profound.

% Khan, vol. 1, 172-73.
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While Ibn Qadi Shuhbah saw himself as a historian, the main
purpose of his work was to demonstrate to Shafi‘T jurists their own
history, and he was thus preoccupied with the importance of law
and legal development. He understood his own abilities to reflect the
great scholars of the past and in wanting to become the leader of
the school he sought also to be proclaimed a muyjtahid, as is evidenced
by the colophon of the 841/1438 first edition of the text which refers
to him as the bagiyah al-mytahidin (remnant of the muyjtakids).”

If this was his aspiration he appears to have failed to realize the
goal. No contemporary or later historian referred to him as a muytahid
and in the colophons of the final three editions of the text there are
no references to him as such.” Whether his talents as a jurist were
not as great or as extensive as those of his contemporaries whom
he refers to as muytakids, or whether his rather tragic and ill con-
ceived involvement in the political upheavals of the period dimin-
ished his stature in the eyes of later Shafi‘ts, it is clear that while
he was respected as a jurist and historian, he was nonetheless not a
mujtahid.

As al-SakhawT points out in his biography of Ibn Qadi Shuhbah,
within three years of completing the first edition of the 7abagat, he
had tired of the rigors of public life and retired to teach and wvisit
tombs in order to collect fadith.”” By the end of his life the crises
that had marked the post Mongol invasion Mamluk period had all
but faded from memory. The remaining years of the Sultanate were,
in comparison, tranquil until the short burst of violence surround-
ing the Ottoman invasion in the early sixteenth century. The revolt
in which he played such a central role was to be one of the last
major challenges to Sultanic authority for seventy-five years. In the
centuries that followed, Damascus became a backwater to the larger
forces shaping Islamic law and although his texts remained popular,
the larger ideas and ideologies that he attempted to transmit were
lost as his works became historical resources of a distant past.

In the end, Ibn Qadi Shuhbah wanted to leave to future gener-
ations an outline of time that, for him, represented the unfolding of
sacred history. The ShafiT school, as the most important legal guild

0 Khan, vol. 4, 114.
I Thid.
72 Al-Sakhawi, al-Daw’ al-lami, vol. 11, 23.
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of the day, held the keys to the restoration of the greatness of the
Muslim community. He wanted to bequeath to future generations
of Muslims, emerging from the crises and travails of the period, a
map to the revitalization of Islamic law that could only be found in
the texts of the glorious past.

To that end, he wrote an ydzah (a permission to teach) on the
cover of the 843 edition of the text for his student ‘Izz al-Din Abu
Ya‘la al-Husayni. Al-HusaynT was twenty-two years old and had stud-
ied a number of subjects with Ibn Qadi Shuhbah, including law and
the Sahih of al-Bukhari.”” His experiences inscribing the 7abagat must
have been important to the young scholar because he went on to
write an appendix (dhayl) to the text based on three notebooks he
kept during the composition of the work.”

The gazah is important because it gives us a window on to how
Ibn Qadi Shuhbah hoped his text would be used. Not only did he
want it used by his students, but he sent it to Ibn Hajar al-‘Asqalani,
the chief ShafiT judge of Egypt, to read and, it is evident, in order
to gain his approval so that his stature in the ShafiT school would
be elevated. In the end, the text represented the entirety of Ibn Qadt
Shuhbah’s life as a scholar, all that he had inherited from the great
jurists of the past, as well as what he hoped to offer the future. The
yazah says,

Praise God with power! For He indeed delivers and His grace rewards.
May God’s blessing be on our lord Muhammad, the unlettered Prophet,
and on his house, his helpers, his companions, their successors, and
on him be peace and acceptance.

And now: I taught my son, the noble of descent, the noble of birth,
the noble, the Qur’an reciter, the hadith expert, the jurist ‘Izz al-Din
Abu Ya‘la Hamzah son of the descendant of Muhammad, the noble
of birth, the noble and leader Shihab al-Din Aba al-‘Abbas Ahmad
son of the one in need of God most High, the descendant of Muhammad,
the noble of birth, the noble, the abstaining man of distinction of the
successful descendants of Muhammad in our [indecipherable], the leader
of the pious descendants of Muhammad °‘Ala’ al-Din Abu al-Hasan
‘Ali” son of the hadith expert, the author Shams al-Din Abt al-Mahasin

7 Ibid., vol. 3, 163—64.

* Ibid.

7 Ibn Qadi Shuhbah discusses Muhammad b. ‘Ali al-Husaynt (d. 765/1363) in
his Zabagat. He describes al-HusaynT as mostly a jurist and a hadith expert. He also
appears to have been a historian who wrote appendices (dhayl) to al-Dhahabt’s al-
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al-Husayni al-Dimashqt al-ShafiT, May God Most High strengthen
him with authority and adorn him with wisdom; may he make use of
it, and by means of his knowledge from the learned doers what is
mentioned in my entire book, The Generations of the Shafi7 and Hanaft
Jurists. For it to be studied I put its passages in order, and I continued
editing it, may God make it useful.

He departed with the aforementioned book (and went) to Egypt, stop-
ping with it at the leader of the community of jurists, the fadith mem-
orizer of Egypt, the teacher of the [indecipherable], the Chief Judge
Shihab al-Din Abu al-‘Abbas Ibn Hajar, may God grant the Muslims
happiness, in order to visit him and to dwell with them among the
clouds. He met with him and he improved among its passages and all
of it benefited from the useful lessons. It was thus like the testimony
for the book, for its integrity. So be He a God of Praise and Grace.

I license for the above mentioned descendant of Muhammad to trans-
mit from me my writings, what I was licensed to transmit, and my
books. (Signed) Abu Bakr b. Ahmad Ibn Qadi Shuhbah al-Asadi al-
Shafit. Praise God, Bless Muhammad, his Family, and there is no
power and no strength save in God.”™

Ibr and Tabagat al-huffaz. Tbn Qadi Shuhbah does not mention his son Shihab al-
Din Abu al-‘Abbas Ahmad, or his father Shams al-Din Abu al-Mahasin. (Khan,
vol. 3, 129-131).

% Ms Or. 3039, fol. la.
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Barsbay, Sultan, 37, 39-40, 48, 227;
contenders for the Sultanate, 40;
son Yasuf, 40-41, 48-49 (also see
Mamlaks)

battle of Badr, 12

al-Ba‘tni (see Burhan al-Din Ibrahim
Ibn)

biographical traditions, 56; distinctions
of, 93-94; variation in source
material of, 59; thematic variation
in, 63-84; terminological variation
in, 84-88; tarkh and, 57

al-Bukhart (see Muhammad b. Isma‘il
al-Bukhari)

Burhan al-Din Ibrahim Ibn al-Ba‘ani,
48-49, 51

al-Buwaytl (see Yasuf b. Yahya
al-Qurasht Abt Ya‘qub al-Buwayti
al-Misri)
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Da‘laj b. Ahmad b. Da‘laj, 65

al-Daraki (see Abu al-Qasim
al-Daraki)

al-Daraqutnt (Al b. ‘Umar
al-Daraqutni)

al-Dhahabi (see Shams al-Din
Muhammad b. Ahmad)

discipleship (sahib pl. ashab, sahb,
sahabah, and suhbah), 85, 167; tilmidh
(pl. talamidh)), 85

divergent opinions (also see khtlaf):
transmission of, 43—46, 75, 82, 151,
197, 232-235, 246, 249, 251, 264,
269; source of, 84, 112, 243, 253;
proponents of, 159; ashab al-wwyih
(the authoritative authors of
divergent opinions), 169, 236-237,
244, 250-251; wwih al-madhhab
(divergent points of view in the
corpus of received opinion), 172,
174; texts of, 213, 227

eschaton, 9

Fakhr al-Din al-Misri, 207

Fakhr al-Din al-Razi, 191, 204, 268

famine, 5, 41

Jagih (interpreter of divine law),

1-5, 102, 152, 158, 229; and
Shafii(s), 4; methodologies: gias
(modes of analogical reasoning),
157-158; wstihsan (juristic
preference), 158; ustislah (ruling

in the public good), 158; types of:
usitliyah, sing. usiult (speculative
jurists), 159, 162-163; fugaha’, sing.
Jaqih (substantive jurists), 159;
mufl (jurist-consult), 226;
muwtakidan (jurists qualified to
engage in the expenditure of
effort in the resolution of legal
problems), 159; ranking jurists,
177-182

Faraj b. Barquq (see Mamlaks)

Jigh (legal rules), 103-104, 123, 136,
152, 159-161, 226; texts of, 130,
136, 269; drop in production of,
187 (also see fura®)

Juqahd@ (see faqih)

SuraS, 159-161, 166, 269 (also see figh)

al-Ghazali, 230, 244, 268; complex of
khtilaf texts and, 243-252

hadith, 2, 7, 12—13, 15, 104, 130,
155-156, 159; transmitter, 82;
memorization, 83; authority of, 83;
texts, 130; mutawatir hadith, 155

hafiz, 174-175

al-Hakim (see Muhammad b. ‘Abdallah
al-Hakim al-Nisaburi, also ‘Abdallah
al-Hakim)

Hanaft school, 3, 10, 21-22, 73, 108

Hanbali school, 3, 20-21

al-Harith b. Surayj, 167, 193

Harmalah b. Yahya al-Tujib1, 167

al-Hasan b. Muhammad al-Daylami, 7

huffaz (memorizers/preservers of
substantive law), 159

al-Humaydi, 168

Humayd al-Tawil, 72

al-Husayn b. Bakr al-Qadi, 72

Ibn ‘Adlan, 113, 211

Ibn Abi al-Jarad, 101, 105

Ibn ‘Asakir, 170, 268, 271

Ibn al-Baba’i, 99

Ibn al-Barizi (see Muhammad b.
Muhammad ibn al-Barizi)

Ibn al-Durayhim, 212

Ibn Farak (see Muhammad b.
al-Husayn Ibn Furak)

Ibn al-Haddad, 271

Ibn Hajar al-‘Asqalani, 1, 41, 52, 62,
99, 260, 278

Ibn al-‘Ifr1s, 112

Ibn al-‘Imad, 245, 260

Ibn Jawzi, 80

Ibn Kajj (see Yasuf b. Ahmad b. Kajj
Abt al-Qasim al-Dinawari)

Ibn Kathir, 4-9, 80, 262

Ibn Khallikan, 80, 244

Ibn Kullab, 162

Ibn Maktum, 268

Ibn Malik, 230

Ibn al-Mulaqqin, 97-98

Ibn al-Nadim, 241

Ibn al-Nafis al-Misr1, 206

Ibn Qadr al-Qaram, 211

Ibn Qadi Shuhbah, mentor of, 95;
teachers of, 28-29, 31-32, 49,
253, 268; teaching posts, 32-33;
students of, 33, 50; writings, 33-35,
50-51; professional posts, 35-38,
48, 50-51, 227-228, 256; sermon,
49; arrests, 49; imprisonment, 50;
rules of transmission, 229-230;
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important texts of the madhhab, 231;
transmission of khtlaf, 233-235;
three modes of divergence, 235-239;
functional hierarchy of jurists,
237-239; level of jurists abilities,
239; authoritative texts for later
jurists, 246; linecage and authority
of, 257-266; relation to the Prophet
Muhammad and tribal affiliation,
263, 266; education and authority
of, 267278

Ibn al-Qass al-Tabari, 251

Ibn al-Rahawi, 207

Ibn al-Rif‘ah, 237, 268; writings, 245

Ibn al-Sabbagh, 75, 237, 250, 269

Ibn Sa‘d, 12, 15

Ibn al-Salah, 172, 226, 268

Ibn al-Sam‘ani, 136

Ibn Surayj, 167, 193, 251, 269

Ibn al-Tawzi, 73

Ibn Taghrt Birdi, 1, 2, 260-261

Ibn Taymiyah, 3-5

Ibn Tilimsant, 209

Ibn al-Ustadh, 209

Ibn al-Wakil, 210

Ibn Yanus, 247

Ibrahim b. Hibatallah al-Isnawt
(see al-Isnawft)

yazah (permission to teach), 41, 50,
131, 187138, 278; gazah bi “l-fi
(issuing legal opinions), 137-138;

yma“ (consensus), 42, 46-47, 157, 161

yma“ al-‘amm (the consensus of the
community), 156

yma“ al-khass (consensus of the
community of jurists), 156

ytihad (exhausting effort in the use of
personal reason), 3, 24, 116,
149-151, 165; closing gate of, 3,
149-150; ytihad-like methods, 187,
and muflis, 226; and speculative
methodology, 199-200; yuhad
mutlag (unlimited levels of personal
reasoning on the texts of revelation),
237; takhry (the process of deriving
a legal ruling using ‘ytrhadic’
methods), 256

tkhtilaf (disagreement), 43—44, 4647,
66, 70, 83-84, 111-112, 118, 130,
151, 159-161, 166-172, 266, 269;
texts of, 239-252

9lah (causation), 104—105

%m (the authoritative knowledge of
God), 7, 25, 130, 142, 155, 158;
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practitioners of (see figure 5.1,
p- 159); classes of %m practitioners,
159-160; transmission of, 152, 159,
258

Um al-‘aql (science of reason), 191

Um al-hadith (science of hadith studies),
155

%m al-nahw (the science of grammar),
152, 159

Um al-shar, 191

9Um al-tafsir (the science of Qur’anic
commentary), 152, 159

Imam al-Haramayn al-Juwayni, 136,
243, 246, 250, 268, 270; writings of,
243-244; divergent opinion, 246

‘Iraq, 5; school, 272-274

Tsa b. Ahmad b. ‘Uthman
al-Hamadhant, 73

Ishaq b. Khuzaymah, 45

Isma‘dll b. Ahmad al-Jurjani, 196

Isma‘il Ibn Kathir (see Ibn Kathir)

wsnad (a scholarly chain of transmission),
14, 57, 155

al-Isnawt, 46, 102, 126, 170, 245247,
268

Israel, 6-7

‘Izz al-Din Abu Ya‘la Hamzah
al-Husayni, 38, 278

Jakami (see Mamluks)

Jagmaq (see Mamluks)

Jamal al-Din al-Hamawi, 206, 209

Jamal al-Din Ibn Fadlan al-Baghdadi,
205

Jamal al-Din al-Suyati, 2

Jamal al-Din al-Ta’1, 206

Jerusalem, 6

jurist(s) (see fagih)

al-Juwayni (see Imam al-Haramayn
al-Juwayni)

kalam (theology), 119, 158, 163-164,
195, 271

Kamal al-Din al-Barizi, 37-38, 48, 50

al-Karabist, 168-169, 193

karamat (miracles), 98

al-Khatib al-Baghdadi, 17, 71-76, 80,
82; teacher(s), 74-75;
specialization(s), 75

Khurasani school, 272

kunyah (patronymic), 47

legal methodologies (also see usil
alfigh): debates regarding origins,
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189-192; ‘ulam al-‘agl (the sciences of
reason): rise of, 195-198; association
between methodology and theology,
195-198; sub-schools: development
of, 198-214; wusal al-figh, as a
speculative science based in theology,
202-204; theologically-oriented
usil, 204—205, 272; philosophical
theological approach to usil,
205—208; genre of the two usils
(usiilayn), 208-214

lexicography, 159

madhhab, as legal school, 173174,
249, 265: consolidation of, 149; as
opinion, 110; protective barrier for,
152; as legal orthodoxy, 174-175,
176, 230; memorizer(s) of the
received corpus of authoritative
opinions (hafizan li l-madhhab),
174-175; decline of, 218-223,
231-233

maharah (skill), 127, 136

al-Malik al-Zahir Tatar (sec Mamluks)

Malikt school, 3, 2021, 197

al-Malkawi, 268

Mamluk(s), 1-3, 9, 11, 14, 35, 41;
Amir Nawriiz, 95-96; Aqbugha
al-Timrazi, 49; BahrT period, 19;
calamities, 187; Caliphate of
Musta‘sim Billah, 96; Circassian
period, 1-2; 4, 19; corruption of
legal thinking during, 233-234; crisis
of authority during, 17-18, 233;
Faraj b. Barquq, 95-96; Jakami,
48-50, 256; Jagmaq, 41, 48-50,
227; jurists, 229, 238; al-Malik
al-Zahir Tatar, 21, 165; politics, 97;
professionalization during, 215-216,
256; Sultanate of, 20

al-Maqrizi (see Ahmad b. ‘Alj)

al-Marwazi (see Abu Ishaq)

ma‘rifah (elevated knowledge), 127, 136

al-Mawsili, al-Mu‘afa b. ‘Imran b.
Nawfal, 14

Maymun al-Wasiti (aka Mayman b.
Sahl al-Wasitt and Mayman b.
Sahl Abt Najib al-Wasitt al-Harawi),
67

Mihna, (inquisition), 23, 101-102, 106,
111, 168

al-Mizz1, 268

mode(s) of learning, 85: ishtaghala, 81,
122, 125-128, 133, 138; akhadha, 81,

297

107, 122-125, 127, 133, 142,
144145, 272; ashghala, 85, 122,
138; darrasa (taught law), 65, 80,
122, 135-136; darasa (learn law),
122, 135-138, 142, 193; qara’a, 85,
122, 128-131; tafagqaha (studying
law), 68, 80-81, 86, 122, 135-136,
138-139, 142, 144148, 171, 193;
lakharrgja, 85, 122, 131-133; hassala,
85, 122, 134, 138; bahatha, 85, 122,
134

mode(s) of reasoning: “lak (causative
factors), 153, 157; giyas (modes of
analogical reasoning), 157-158, 190,
195; proofs or indicators (dalil), 177,
rise of professionalization and,
218-223

Mongol(s), 3, 5-9; invasion, 143,
187-188

Moses, 7

al-Mu’ayyad Shaykh, 94-95; and the
Mu’ayyadiyah, 95

muhaddith (also see traditionist), 159,
162-163

muhaddithan (see muhaddith)

Muhammad (prophet), 6-8, 12, 15,
72, 152-156, 263, 265, 278

Muhammad b. ‘Abdallah al-Hakim
al-Nisabari, 64, 71-72, 80, 84, 101,
271, 273

Muhammad b. ‘Abdallah al-‘Uthmani,
210

Muhammad b. ‘Abd al-Karim
al-Qazwini, 251

Muhammad b. ‘Abd al-Rahman
al-Qazwini, 210

Muhammad b. Abu al-Fawaris, 73, 75

Muhammad b. Ahmad al-Kha'’t, 209

Muhammad b. Ahmad al-Tirmidhi,
168, 193

Muhammad ‘Ala’ al-Din Abu al-Hasan
‘Alr, 278

Muhammad b. ‘Al al-Baranbari, 207

Muhammad b. ‘Alt b. Hasan
al-Tirmidhi, 15

Muhammad b. al-Hasan al-Qurasht
al-Umawi al-Isna’t, 212

Muhammad b. al-Hasan al-Shaybani,
108

Muhammad b. al-Husayn Ibn Farak,
196, 202, 269, 271

Muhammad b. Isma‘il al-Bukhari, 52,
168, 230

Muhammad b. Muhammad Ibn
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al-Barizi, 94, 247; position(s), 94-95,
247
Muhammad b. Nasr al-Marwazi, 168
Muhammad b. ‘Umar, 27, 260
Muhammad b. Yunus al-Irbili, 133

Muhammad b. Yasuf al-Jaziri, 207, 210

al-Muhasibi, 44

Muhyt al-Din al-NawawT (see
al-Nawawt )

mujtahid 2, 107, 150, 156, 164-166,
169; unlimited mujlahid, 251-252
(also see faqih)

mukhtalifah (the study of conflicting
prophetic traditions), 65, 84

muntaqa (selected passages), 34

mutakallim (speculative theologians), 159,

162

mutakalliman (see mutakallim)

Mu‘tazilah, 15, 119, 162, 191, 197,
204

al-Muzani, 45, 58, 101, 107-109,
144, 167, 169-170, 251, 269;
involvement with legal method, 192;
transmission of divergent opinion,
234-235, 244, 276; complex of
tkhtilaf texts, 240-243

nafw (grammar), 123

Najm al-Din “‘Umar al-Asad1, 262

Najm al-Din Ibn Hijji, 35-37, 95

nasab (lineage), 259

al-Nawawi, 9-10, 46, 66, 80, 82-83,
101, 104, 107, 111, 118, 151, 176,
206, 268; student(s) of, 171; and
authority, 176, 247-248; decline
of legal training, 228-229; and
divergent opinions, 232-233, 252

orthopraxy, 156
Ottoman(s), 18

plague(s), 1, 18, 20, 38-40, 99-100,
145, 219-223, 255
prisoners, 39, 49

Qadrt Jamal al-Din al-Hamawi, 133
gar@’a (reading out loud), 30
Qur’an, 2, 6, 152-154; recitation of,

159; variant readings of, 159
al-Qurashi, 268

al-Rab1® b. Sulayman al-Muradi, 45,
101, 107, 110-111, 167, 193, 251,
269; source of madhhab, 234

al-Rab1® b. Sulayman b. Dawud, 167
al-Rafi7 (see Abu al-Qasim al-Rafi‘)
riwayah (chain of poetic transmission), 13

sahabah (companions of the Prophet), 47

al-Sahib b. ‘Abbad, 197, 271, 274

Sahl b. Ahmad al-Arghayani, 202

al-Sakhawt, 52, 256, 270

al-Sakkakt (see Abu Ya‘qub Yusuf b.
AbI Bakr)

al-Sam‘ant, 80

al-Sarkhadi, 268

Sayf al-Din al-Amidi, 205, 208

al-ShafiT (Muhammad b. Idris), 165;
studied with, 142, 191; texts of,
156, 230; method of, 107, 232; ashab
al-Shafic (the student companions),
159, 167-168; ashab ashab al-Shafit
(student companions of the student
companions), 159, 168-169; students
of legal methods, 193, 195; ShafiT
school, 3, 10, 21-22, 33, 3435,
46-47, 70, 73, 76, 84, 120, 164;
sub-schools of, 112—113, 119,
160, 176; law, 104; transmitter
of opinion, 111-112, 167, 169;
construction of legal history,
176-177; conceptual categories,
177; and ecarly usul, 194; bayan,
194-195; Shafi‘ite Ashart usal, 203

shahid (martyr), 99

Shams al-Din Abu al-Mahasin
al-Husayni al-Dimashqi al-Shafi,
278

Shams al-Din Abu al-Thana’
al-Isfahant, 99, 206, 211

Shams al-Din Ibn al-Labban al-MisrT,
211

Shams al-Din Muhammad b. Ahmad
al-Dhahabt, 4-5, 110; tribal
affiliation, 264

Shams al-Din Muhammad b. Isma‘l
b. Muhammad al-Wana’1, 51

al-Sharishi, 268

al-Shirazi (see Abu Ishaq al-Shirazi)

Shihab al-Din Abt al-‘Abbas Ahmad,
278

Shihab al-Din Ibn Hijji, 28, 268, 270

Silsilah (spiritual chain of transmission),
14

Siraj al-Din al-Bulqini, 270

Sirgj al-Din al-Himst, 51

social-rhetorical analysis, 90-91
(also see tabaqat)
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al-Subki (see Taqi al-Din and Tgj
al-Din)

Safis, 14, 30, 100, 204

sunnah (literally ‘example’), 2, 92, 152,
155, 191

al-Suytti (see Jamal al-Din)

tabagat, 10-11, 13-15, 91;
characteristics of, 90, 102, 106, 226;
micro-textual rhetorical strategies in:
kinayah (general allusion), 92, 94-97,
100; tarid (evocative allusion), 92,
97, 100-101, 106; ramz (allusion to
secret or special knowledge used to
establish the authority of individuals
or ideas), 92, 100-102; tajnis
(paronomasia), 92-108-110; jinas
al-mudar® (variant paronomasia),
110; wti‘arah (metaphor), 94;
causation, 102; paralegal tabagat,
103; macro-textual rhetorical
strategies in: ranking and
classification, 115, 117-120;
terminological repetition, 115,
120139, 189; progression (patterns
of repetition), 115, 139-148

tabi‘an (successors of the companions
of the Prophet), 47

taharah (ritual purity), 104—105

takhryy, 169-173, 251

al-takhry wal-nagl, 169—171; and decline
of legal thought, 214-223, 228-229

lakhryjan (derivative), 170; working
out derivative opinions (kharrgja
al-takhary), 170

al-Tanukhi, 72

Taqi al-Din al-Subki, 250

taglid, 150-151

tartkh (see biography)

al-Taymani, 253, 268, 270; teacher,
270

theories of revelation, 152—154

tlmidh (disciple), 28

al-Tirmidht (see Muhammad b. “Alf b.
Hasan al-Tirmidhi)
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Taj al-Din al-Subki, 4, 65, 71, 75,
111, 162, 193, 211, 245, 247, 268,
275; tribal affiliation and, 262

traditionalists, 14 (n)

traditionists (also sce muhaddith), 12,
14 (n)

Talantyah madrasah, 51

ulama@’ (community of religious
authorities), 3-7, 9, 32, 39, 95, 143

‘Umar b. Raslan al-Bulqini, 31-32

Umayyads, 14; Caliphate of
Mu‘awiyah, 15

ummah, 4

usitl al-figh (also see legal
methodologies), 4, 70, 123, 158,
163-164, 166, 194, 226; eclevation
of, 201; increase in scholars of]
187-189; forms of: restricted
methods, 119; mantig (methodologies
of logic), 119; usal al-din (defense of
religion), 119; theological debates,
119; kalam-oriented jurisprudential
methodologies, 119; non-specified
genres of legal methodology, 119,
131

wafayat, 57
wara® (fear of God), 83
Wasil Ibn ‘Ata’, 14-15
Women, 39

Yanus b. ‘Abd al-A‘la, 168, 234

Yasuf b. Ahmad b. Kajj Abt al-Qasim
al-Dinawart, 251

Yasuf b. Muhammad, 27, 260-261

Yasuf b. Yahya al-Qurashi Aba
Ya‘qub al-Buwaytl al-Misr1, 23,
100-102, 105-107, 109-112, 168,
244

al-Za‘farant, 168, 193
zann (reasonable probability), 152, 161
al-Zuhrt, 268
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