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INTRODUCTION 

It is fashionable to highlight Hong Kong's unique economic and politi­
cal features. This paper is not inconsistent with this trend for it aims to ex­
plore the territory's approach to the refugee issue by focusing on 
constraints inherent in its status as a British dependency, a would-be 
semi-autonomous part of the People's Republic of China (PRC) and an 
Asian politico-economic entity. 

Such a tripartite identity is inevitably a source of conflicting demands 
which are not easy to reconcile in practice. The British, Chinese and Asian 
traditions tend to diverge rather than converge- a problem compounded 
by the fact that the refugee question can be tackled from multiple analyti­
cal perspectives. 

There are, of course limits beyond which the three-dimensional per­
spective cannot legitimately be stretched. The international legal norms 
pertaining to the refugee issue may be characterised by a degree of ambi­
guity, but they offer a viable framework for assessing specific practices. An 
attempt will be made, therefore, to examine the Hong Kong reality in the 
light of generally recognised principles of international refugee law. 
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1. ADMISSION OF ASYLUM SEEKERS 

l.llnternatlonal Rules 

The basic rule pertaining to admission of refugees is laid down in Art. 
33(1) of the 1951 UN convention Relating to the Status of Refugees.1 It stip­
ulates that "[n]o Contracting State shall expel or return ('refouler) a refu­
gee in any manner whatsoever to the frontier of territories where his life 
or freedom would be threatened on account of his race, religion, national­
ity, membership of a particular social group or political opinion". 

The principle- which in its most restrictive interpretation was taken to 
mean "no return, no expulsion"- has been extended to include "no rejec­
tion at the frontiers" where the end result would be the same (i.e. compul­
sory return to the country where the refugee may be subjected to 
persecution).2 It is further considered that as a "logical and necessary cor­
ollary" of an otherwise incomplete regime of non-refoulement, a duty to 
provide temporary refuge is also implied.3 

The universal recognition of the principle in various multilateral instru­
ments, General Assembly resolutions and numerous conclusions and rec­
ommendations of international conferences coupled with extensive State 
practice and opinio juris has, moreover, reinforced the view that non-re­
foulement has matured into a norm of customary international law binding 
on all members of the international community whether or not they are 
party to the Refugee Convention. 4 

Hence, Hong Kong, which is not a party to the Refugee Convention, is 
bound by the non-refoulement proscription and is legally obliged to pro­
vide temporary refuge to asylum seekers, if refusal would involve their re-

1. 189 UNTS 137; hereafter the Refugee Convention. 
2. Note commentary by A.GRAHL-MADSEN, Territorial Asylum (Almquist & Siksell, 1980) at p.74 
that the rule of non-refoulement as ordinarilly formulated in Art. 33 did incorporate such a 
prohibition, in particular with regard to States sharing a common frontier with the country 
from which the refugees have fled. In Grahl-Madsen's opinion subsequent developments have 
simply served the function of clarifying the provision in question. 
3. See G.S.GooowJN-GILL, "Entry and Exclusion of Refugees", Michigan Yearbook of International 
Legal Studies (1982), p.306. See also International Institute of Humanitarian Law, Report of the 
Round Table on the Problems Arising from Large Numbers of Asylum Seekers (1981) para 9: 
"The first act of protection which the asylum-seeker needed was admission in the territory 
of the State of arrival, in accordance with the generally recognised principle of non-refoule­
ment and, therefore, of non-rejection at the border." 
4. For an analysis of the status of non-refoulement as a principle of customary international law, 
see G.S.GooDWIN-GILL, The Refugee in International Law (Clarendon Press, 1983), pp.97-100; P. 
HYNDMAN, "An appraisal of the development of the protection afforded to refugees under inter­
national law", 1 Lawasia N.S. (1981), p.229; P.HYNDMAN, "Asylum and Non-Refoulement- are 
these obligations owed to refugees under international law?", 55 Phil. L.J. (1982) p.43; R.MusH­
KAT, "Human rights under temporary refuge", 62 Revue de droit international (1984), p.169. 
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turn to a country from which they have fled or would otherwise expose 
them to serious danger (e.g. on the high seas). 

The territory's international obligations with respect to refugees are 
further reinforced by conventional undertakings in the form of (a) a pledge 
to maintain Hong Kong as a "country of first asylum" given at the UN Meet­
Ing on Refugees and Displaced Persons in South East Asia (Geneva, 20-21 
July 1979);5 and (b) a reaffirmation at the International Conference on In­
dochinese Refugees (Geneva, 13-14 June 1989) of a commitment to contin­
ue to allow safe arrival and provide temporary refuge to asylum seekers 
from Vietnam and Laos.6 

No definition of "country of first asylum" has, however, been universal­
ly accepted. A widespread usage" may be said to have developed7 for "ex­
cluding from consideration the cases of those who have found or are 
deemed to have found asylum or protection elsewhere, or who are consid­
ered to have spent too long in transit."8 

Yet, to eschew the problem of "refugees in orbit"9 States are urged to 
adhere to the recommendation that "asylum shall not be refused solely on 
the grounds that it could be requested from another State."10 In any event, 
under no circumstances, is the principle of non-refoulement to be compro­
mised and where there is no readmittance agreement with a purported 
"country of first asylum" the territory where refuge is sought should allow 
asylum seekers to enter provisionally pending suitable arrangements.11 

1.2 The British Posldon 

The UK is a party to the 1951 Refugee Convention and its 1967 Proto­
col.12 However, there is not a distinct statute governing refugees and the 
relevant provisions form part of general immigration law which consists of 

5. See Annual Review of UN Affairs 1979, pp.234-5. 
6. See M.KNowu:s, The International Conference on Indochinese Refugees and its Aftermath (Ref­
ugee Policy Group, 1989). 
7. See G.FOURI.ANOS, Sovereignty and the Ingress of Aliens (Almquist & Wikselllnt'l, 1986) at 
p.155. 
8. GOODWIN-GilL, supra n.4 at p.53. 

9. Defined as refugees who, although not returned to a country where they are liable to per­
secution are referred from one State to another In a constant quest for asylum. See G.MELAND­
ER, "Refugees in Orbit",16AWR Bulletin (1978), p.59. 
10. Resolution adopted by the Round Table on "Refugees in Orbit" (Florence, Italy, 4~ June 
1979) para. 3, r_!!P-r. In Round Table on "Refugees in Orbit" (International Institute of Humani­
tarian Law, HCK/120/27/79 (1979)) at pp.83-4. 

11. See UNHCR recommendation that a refugee that has applied for asylum should be permitt­
ted to remain in the country pending a decision: EXCOM Conclusion No. 8 (XXVIII), Determi­
nation of Refugee Status, para (e)(vii). 
12. (1954)UKTS No. 39, Cmnd. 9171; (1969) UKTS No. 15, Cmnd. 3906. 
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rules, regulations, procedures and policies of the Home Office (the immi­
gration authority). 

Britain's obligation of non-refoulement is thus given domestic effect by 
the Statement of Changes in Immigration Rules (1983)13 which provides 
under a section entitled "asylum" that "[s]pecial considerations arise 
where the only country to which a person could be removed is one to 
which he is unwilling to go owing to well founded fear of being persecut­
ed ... Any case in which it appears to the immigration officer as a result of 
a claim or information given by the person seeking entry at a port that he 
might fall within the terms of this provision is to be referred to the Home 
Office for decision ... Leave to enter will not be refused if removal would be 
contrary to the provisions of the Convention and Protocol Relating to the 
Status of Refugees ... (Rule 73). Having entered, "[a] person may apply for 
asylum in the United Kingdom on the ground that, if he were required to 
leave, he would have to go to a country to which he is unwilling to go ow­
ing to well founded fear of being persecuted ... " (Rule 134. 

It appears, however, that the Secretary of State for Home Affairs takes, 
on the one hand, a strict view of the "first asylum principle" as thought to 
be implied by the word "directly" in Art. 31 of the Refugee Convention and, 
at the same time, a "liberal" approach to the "other" country to which an 
asylum seeker should address his request. Thus, an application for asylum 
from a national of Uganda who sought leave to enter the UK from Kenya 
was rejected by the Home Secretary on the ground that the applicant came 
from a "safe country" (Kenya) which, as a signatory to the 1951 Conven­
tion, would not knowingly remove a Ugandan citizen to Uganda if there 
was reason to believe he would be persecuted there. The House of Lords 
accepted the existence of a general "international practice" that a person 
arriving from country A claiming to be a refugee from country B, where 
country A is a party to the Convention, could be returned to country A 
whose responsibility it is to investigate his claim to refugee status. The 
court nevertheless emphazised that the effect of Art. 33 of the 1951 Con­
vention was to prohibit the removal of a person who was a refugee from 
the State of nationality to a third country if it was likely that the third coun­
try would in turn return him to the State of his nationality. The court con­
ceded that it was for the Secretary of State to determine whether the 
danger of such an eventuality occurring was sufficient to involve a poten­
tial breach of Art. 33 but held that the question had not received adequate 
attention by the Secretary of State in the particular case.14 

More recently, the Home Secretary refused to consider applications 

13. H.C.169- made under Section 3(2) of the Immigration Act 1971. 
14. Inn:? Misisi, [1987]1 AC 514, pp.532-4 (per Lord BRIDGE), pp.537-8 (per Lord BRANDON). 
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from asylum seekers who arrived at the UK from Lebanon and directed 
their removal to Brazil based on the fact that the applicants had visas for 
admission to Brazil, held tickets for travel to Brazil and had no connection 
with the UK and that it was reasonable to expect them to apply for asylum 
in Brazil. Applications for judicial review against the decision of the Home 
Secretary were, however, allowed by a judge of the Queen's Bench Divi­
sion in the light of the UK's obligation under the 1951 Convention and in 
accordance with the "principle of first asylum" laid therein and supported 
by international practice. The court held that the Home Secretary acted 
unlawfully in directing the removal to Brazil since he had no cause to be­
lieve that the applicants would, as distinct from should, be admitted to 
that country.15 

The restrictive approach reflected in the Home Secretary's decisions 
alluded to above coupled with legislation such as the Immigration (Carri­
ers' Liability) Act 1987 (which imposes criminal penalties on those who 
carry into the UK aliens without proper documentation for lawful entry) 
has, doubtless, had the effect of putting "substantial obstacles in the path 
of refugees wishing to come [into the UK]."16 

The Government has nonetheless insisted (and, strictly speaking, cor­
rectly) that visa requirements and carrier sanctions are not inconsistent 
with its obligations under the Refugee Convention 17 and that it was follow­
ing, on the whole, a "British tradition of taking in those fleeing persecu­
tion."18 

15. Regina v. Secretary of State for the Home Department, Ex parte Yassime & Others, The 
Times, 9 March 1990, p.4. 
16. Judgement, Ex parte Yassime,loc.cit. As elaborated by Mr. Justice SCHIEMANN,"[ o )ne could 
not get a visa on the basis of being a refugee In the country where one was being persecuted 
because at that stage one was arguably not outside the country of one's nationality and there­
fore did not fall within the definition of refugee and there was no provision for such a situa­
tion In the Immigration Rules. By reason of the 1987 Act, carriers were disinclined to convey 
those without a visa." 
17. See H.C.HANSARD, Vol. 112, 711-2, 16 March 1987. See, however, the argument put forward 
byE Feller that while "States have a legitimate interest In controlling irregular migration and 
a right to do so through appropriate border measures, ... they are in breach of international 
obligations towards refugees where such measures hinder access both to status determina­
tion procedures and to asylum from persecution": "Carrier sanctions and international law", 
1JJRL (1989) p.48. See also A.RuFF, "The Immigration (Carrier's Liability) Act 1989: Its impli­
cations for refugees and airlines", 11JRL (1989), p.481- for a view that the procedural mea­
sures Introduced under the Act undermined the substantive right of refugees to claim asylum 
and enable the UK to evade Its International obligations towards refugees. 
18. Home Affairs Report, cited In T.HowLAND, "A comparative Analysis of the Changing Defini­
tion of a Refugee", 5 Human Rights (1987), p.33, 58n. Note also that in 1982 approximately 5000 
people applied for political asylum In Britaln from over 60 nations and nearly all were allowed 
to stay: G.S.Gn.BERT, "Right of asylum: A change of direction", 32 ICLQ, (1983) 633n. 
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1.3 Regional Attitudes 

It is noteworthy that the countries in the region particularly affected by 
refugee influxes are not parties to the 1951 Refugee Convention or its 1967 
Protocoi.19 They have nonetheless undertaken an internationally binding 
obligation to provide first asylum to refugees from Indochina.20 

It should also be pointed out that while regional governments have not 
incorporated the principle of non-refoulement in domestic legislative en­
actments or appropriate administrative policies and instructions, in prac­
tice they have generally demonstrated readiness to abide by it.21 

Temporary refuge has been offered in the region to over 1.5 million In­
dochinese asylum seekers since 1975. Even Singapore, which made clear 
at the outset that it would not permit ships carrying Indochinese refugees 
to enter its waters, has accepted the so-called "first port of call principle" 
which has developed in the South East Asia region.22 Accordingly, it al­
lows disembarkation of asylum seekers rescued by vessels whose next 
scheduled port is Singapore (subject to written guarantees given by the 
Government of the flag state of the government of a third country of reset­
tlement within three months of arrival). 

This is not to say that the principle of non-refoulement has been scrupu­
lously observed in the region. In particular, measures employed by some 
countries to prevent boats landing ("push-offs")23, although by strict inter­
pretation not a violation of the principle - if n'ot directly effecting the re­
turn of refugees to a country in which they may be endangered - are 
scarcely consistent with its spirit. 

Yet, on no occasion have regional governments denied the binding na­
ture of the principle of non-refoulement and have been at pains to justify 
"push-back" practices as general protective mechanisms against foreign il-

19. Note, however, accessions by the Philippines (on 22 July 1981),Japan (on 3 Oct. 1981) and 
the People's Republic of China (on 24 Sept. 1982). 
20. Both in 1979 and in 1989 at the International Conferences on Indochinese Refugees and 
Displaced Persons. 
21. See V.MUJIITARBHORN, "Displaced persons in Thailand: Legal and national policy issues" in 
Round Table of Asian Experts on Current Problems in the International Protection of Refugees 
and Displaced Persons (International Institute of Humanitarian Law, 1980) [hereafter: "Asian 
Experts Report 1980"]165 ff; R.SOEROSO, "Indonesia: Refugees and displaced persons- the 
Asian practice", ibid. at 118 ff; Y.KAWASHIMA, "Japanese legislation with respect to the protec­
tion of refugees", ibid. at 130 ff; note that Japan in fact Incorporated non-refoulement in a new 
Jaw introduced upon Japan's accession to the Refugee Convention: the Immigration Control 
and Refugee Recognition Act 1982. Under Art. 18(2) it "would be appropriate to allow the per­
son [fleeing from a territory which was feared to be harmful to the person's life, physical be­
ing, or physical liberty] temporary landing"; Art. 53 prohibits compulsory return in case of 
deportation to a territory with respect to which a person has a well-founded fear of persecu­
tion on account of race, religion, political opinion, etc. 
22. See M.CHANG, "Refugees and displaced persons: the Singapore experience", in: Asian Ex­
pert Report 1980, supra n.21 at 180 ff. 
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legal intruders (e.g. fishermen) into territorial waters24 or as a mere "redi­
rection of passengers to other countries that could help them to reach 
their desired place of final destination."25 The position has also been ad­
vanced that "first asylum" obligation may be discharged by supplying asy­
lum seekers with "humanitarian aid". i.e. food, fuel, medicine and, where 
necessary, new vessels for ontoward joumey.26 

Generally, while not invoked as an express exception to the principle of 
non-refou/em~nt, practical difficulties coupled with frustration over slow 
pace of resettlement and the unresolved issue of repatriation have given 
rise to more rigid admission policies27 and to tactics undermining the prin­
ciple.28 

23. In early 1988 the Thai authorities organised a blockade to Intercept arriving Vietnamese 
boats, redirecting them towards Malaysia -see US Department of State Bureau for Refugee 
Programs, World Refugee Report (1989) at p.31; "confirmed reports from reliable sources re­
vealed 10 separate Incidents of push-backs [by Indonesia] involving 573 persons"- J.M. 
Dlu.ER,/n Search of Asylum: Vietnamese Boat People in Hong Kong (Indochina Resource Action 
Centre, 1988 [hereafter: IRAC Report] at p.14; according to diplomats and UNHCR officials 
since May 1989 more than 5000 Vietnamese refugees have been towed out to sea by the Ma­
laysian authorities- see "US criticizes Malaysia for Viet policy", South China Morning Post 
[SCMP] 19 Aug. 1990; the numbers have shot up to 8700 at last count- see "Malaysia to send 
back all Viets", SCMP 16 June 1990; see also reports In SCMP 13 Aug. 1989 and 1 Sept. 1989 
concerning the forcing back Into International waters of Vietnamese boats by South Korean 
maritime police. 
24. See "Major, Mahathir warn of forced repatriation soon," SCMP 16 Oct. 1989 (citing Malay­
sian Prime Minister). 
25. See A. BOYD, "Asia Boat People on Cruise to Nowhere", SCMP 27 Apr. 1990. 
26. See Bovo, lbid. See also S.AZAM & M. VATIKIOTIS, "For those In peril"", Far Eastern Economic 
Review [FEER] 3 May 1990, pp.S-9; "Malaysia denies boat people turned away", SCMP 28 June 
1990. 
27. For example, the stance taken by the Philippines recently In refusing entry to Vietnamese 
boat people rescued by American ships unless a firm US guarantee was provided that they 
would be resettled within a certain period of time: see "Manila refuses entry to 101 boat peo­
ple", SCMP 6 June 1990; "Manila bars second US ship with Viets", SCMP 14 June 1990. The Phil­
Ippine Government eventually allowed the stranded Vietnamese ashore after receiving 
assurances that all refugees In the Philippines would be resettled elsewhere In 3 years: "Phil­
Ippines lets Viets come ashore", SCMP 15 June 1990; similar assurances were extracted from 
the Canadian Government prior to permission to disembark given by the Philippine Govern­
ment to Vietnamese rescued by a Canadian vessel: "Refugee deal struck", SCMP 24 June 1990. 
Another group of Vietnamese boat people rescued by a Taiwanese ship In International wa­
ters off Thailand were not given permission to land and shuttled back and forth to "unfriendly 
receptions" in Taiwan, Hong Kong and Thailand (the latter two refusing to accept responsi­
bility because they were not "first port of call"): see J.LEUNG, "Next stop Bangkok for unwanted 
boat people", SCMP 12 June 1990; the troup was finally allowed to disembark In Taiwan after 
the Philippine Government agreed to accept them following pleas from the UNHCR: "Taiwan 
allows Viet to land", SCMP 19 June 1990. 
28. Such as the ultimatum Issued by the six ASEAN countries to the US that unless Washing­
ton agrees to force repatriation of Vietnamese people screened out as non-refugees, or estab­
lishes a holding centre for them the first asylum countries of Asia will no longer offer refuge 
to boat people: seeM. CHUGANI, "Refugee ultimatum at Impasse", SCMP 16 June 1990. 
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1.4 The Hong Kong Approach 

As noted earlier, Hong Kong is not a party to the Refugee Convention29 
nor, like other Asian countries, has it given legislative effect to its interna­
tional obligations concerning admission of refugees. 

The territory seems, however, to fare better than its regional counter­
parts in terms of practical observance of non-refoulement. As passionately 
put by the former British Minister of State, Foreign and Commonwealth Of­
fice with Responsibility for Hong Kong Affairs (Francis Maude), "since the 
whole process began in the 1970s no fewer than 170,000 asylum seekers 
from Indo-China have arrived in Hong Kong. To Hong Kong's eternal ho­
nour, that tiny territory - the most crowded part of the globe - has not 
turned away a single one. All have been given shelter .. .''30 

Notwithstanding regional manifestations of "compassion fatigue" the 
Hong Kong Government has reaffirmed its commitment to act as a country 
of first31 asylum, albeit not out of strong legal convictions. Pragmatic con­
siderations seem to have largely replaced the initial humanitarian senti­
ments which had underlied the Government's policy of offering refuge to 
Indochinese boat people in the first years of the refugee influx from Viet­
nam.32 Apart from highlighting logistic problems,33 the current govern­
ment is particularly concerned to maintain international goodwill both 

29. The Convention , signed and ratified by the UK, has not been extended to the territory be­
cause of constraints inherent in the UK~hina relationship regarding Hong Kong. See also H.L. 
Debates, Vol.460, Col.968 (27 Feb. 1985) for remarks by the Parliamentary Under ..Secretary of 
State for the Armed Forces, Lord TREFGARNE, that "it was decided not to extend the Convention 
to Hong Kong because of the territory's small size and geographical vulnerability to mass il­
legal immigrants." He added that "(t]he 1967 Protocol was applied only to those territories 
to which the 1951 Convention was extended" and that "[t]he Hong Kong Government never­
theless co-operates fully with the Office of the UNHCR." 
30. H.C. Debates, 1505 Weekly Hansard, Col. 270 (19 Dec. 1989). 
31. If it is established that the asylum seekers "settled" in the PRC prior to arrival in Hong 
Kong, they are classified as "illegal immigrants" and repatriated subject to the Chinese Gov­
ernment's agreement to receive them back. 
32. See, e.g., the Governor's response to a question enquiring whether Hong Kong might "shut 
Its doors" and "tow the refugees back to sea" if their flow became heavy: "I do not know how 
you can shut the doors to someone coming in a wooden boat who has made a voyage across 
the South China Sea. You can't shut the doors unless you shoot." Reported in SCMP 20 June 
1979. 
33. As stated by the Secretary for Security in a reply to a question of a Legislative Councillor, 
"a decision to adopt a policy which Involves the pushing~ff or the re-direction of Vietnamese 
boat people would be hard to make and difficult to implement. Anyone advocating such a pol­
icy should bear In mind the full implications as asking police officers to carry out a policy 
which might result in the loss of life". Legislative Council Proceedings [LegCo Proc] 25 Oct. 
1989 at p.99. 
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with respect to immediate refugee issues34 and commercial interests35 

and in an effort to promote Hong Kong as an international city, as well as 
further develop and reinforce the territory's reputation as a liberal and hu­
mane place in the run-up to 1997.36 

At the same time, there has been consistent agitation locally for an end 
to the first asylum policy from the public at large37 through the district 
board level38 to the legislature.39 Hong Kong representatives have also put 
the territory's name to a joint statement by regional first asylum countries 
to the effect that "[i]n the event of failure to agree on an immediate solu­
tion to the VBP (Vietnamese Boat People) problem, countries of tempo­
rary refuge must reserve the right to take such unilateral action as they 
deem necessary to safeguard their national interests, including the aban­
donment of temporary refuge.''40 

It is reasonable to assume, however, that the deterrence strategies 
threatened are more a plea for burden-sharing than an assertion of legal 
rights. It is also unlikely that the threat will be translated into practice by 
Hong Kong. The Government's stance remains that "ending first asylum 
would be a very difficult policy to implement in a humane manner; ... that 
it is very hard to see it working and being effective; and ... that it is proba-

34. In an exclusive "state of the nation" Interview, the Chief Secretary emphasised the sub­
stantial impact an abandonment of the first asylum principle would have on Hong Kong's abil­
Ity to deal with the boat people problems In any International forum- see C. DoBSON, "Army 
to take control of one Viet camp , SCMP 5 May 1990. 
35. See Governor's Address: "(Abandoning the first asylum principle] would also affect Inter­
national attitudes towards Hong Kong in other areas, such as trade, wnere we have important 
lnterests"LegCo Proc,11 Oct. 1989, at p.19. 
36. See M. BARROW (Legislative Councillor), "A Solution to the Exodus", SCMP 23 June 1990. 
37. A signature campaign for the abolition of first asylum policy was embarked upon by Tuen 
Mun residents and the Federation of Civil Service Unions (FCSU) during an overnight sit-in 
outside Tuen Mun Town Hall after a mass rally attended by about 2000 people: see C. WONG, 
"Residents want policy scrapped", SCMP 13 Aug. 1989. The Joint Committee of the New Ter­
ritories Societies (consisting of more than 40 community organisations) petitioned the Gov­
ernor, urging him to scrap Hong Kong's status as a port of first asylum-S.Y.WAI, "Groups 
plan lobby against camp policy", SCMP 24 Aug. 1989. A similar petition was submitted to Gov­
ernment House by the Hong Kong Federation of Trade Unions: F. MACMAHON, "Unions protest 
at boat people", SCMP 25 Sept. 1989. See also B. FoNG, "Call to scrap first asylum policy: Poll", 
SCMP 25 Aug. 1989, reporting on the results of a survey conducted by an independent poll­
ster In conjunction with a Radio Television HK (RTHK) public affairs programme: 84% of 535 
people Interviewed said they wanted a halt to the first asylum policy. 
38. See "Call to scrap port of first asylum policy", SCMP 26 Oct. 1989, concerning the petition 
to the Governor from the Joint Districts Concern Group on Vietnamese Refugees and Boat 
People. The same group also sent a letter to the British Foreign Secretary urging the review 
of first asylum policy: K. CHEN, "Demand for review of asylum policy", SCMP 17 Jan. 1990. 
39. At a debate on "Vietnamese Boat People", held In the Legislative Council on 29 Nov. 1989, 
all speakers (with the exception of one member) called for the revocation of the first asylum 
policy: LegCo Proc, pp. 442,443,446,450-1,457-8,467,474-5, 4834,490. 
40. Cited In S.GREEN, "Playing It safe over first asylum", SCMP 23 May 1990. Note, however ,lob­
bying effort of Hong Kong at a recent ASEAN working group meeting for the continuation of 
first asylum policy: F.MACMAHON, "Asylum plea for ASEAN meeting", SCMP 25 July 1990. 
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bly not in Hong Kong's wider interests."41 A rider is nonetheless attached 
to official statements on the subject to the effect that positions may 
change if limits on the "ability to cope" are transcended.42 

1.5 Evaluation 

While Hong Kong's practice with respect to temporary admission of 
asylum seekers has hitherto been in general accord with prevailing 
norms43, claims to potential derogation from international rules have been 
raised and the degree of their validity merits assessment. 

In particular arguments grounded in "inability to cope" or practical 
constraints44 have brought to the fore the question "whether there is a 
'tipping point' at which the influx becomes so costly and disruptive to the 
state of refuge that its obligations are discharged and it becomes entitled 
to refuse new entrants. "45 

The 1951 Refugee Convention has recognised only "danger to the secu­
rity of a State" and the "conviction by a final judgment of a particularly se­
rious crime" as legitimate exceptions to the prohibition on 
"refoulement".46 The 1967 Declaration on Territorial Asylum adopted by 
the UN General Assembly47 similarly refers to exceptions "only for overrid­
ing reasons of national security or in order to safeguard the population. "48 

Needless to say, "national security" is the "slipperiest of concepts, fre-

41. As relayed by Hong Kong's Refugee Co-ordinator to S. GREEN, ibid. 
42. See ibid. 
43. Note, however, possible "Indirect" violation of "non-refoulemenf' through arrangements 
between Hong-Kong and the PRC under which the latter intercepts boat people en route to 
Hong Kong. See V.WONG and J.NIP, "Beijing may intercept boat people flow at sea", SCMP 17 
Feb. 1990; F. WONG, "China sent back 77,000 Vietnamese", SCMP 1 Mar. 1990. 
44. See, for example, statements by Legislative Councillors, LegCo Proc 19 Nov. 1989 at p.441 
("we are stretched to our limits"), p. 445 ("it Is Impossible for Hong Kong to look after the 
Vietnamese refugees and boat people perpetually and take them indefinitely as they come in 
ever increasing numbers"), p.457 ("our society has been hard-pressed to the end of its teth­
er"), p.458 ("Hong Kong is at the end of its tether in dealing with the Vietnamese boat peo­
ple"), p.465 ("given our limited land resources, we are really unable to accomodate the 
endfess influx of Vietnamese boat people"), p.474 ("with the scarcity of land, manpower and 
funds, the situation has become increasingly unbearable that we can hardly stand the con­
tinued presence of the boat people in the territory"). p.4 76 ("the Vietnamese boat people 
problem is becoming intolerable to Hong Kong both in terms of the material burden placed 
on us and the mental stress caused to the citizens at large"). 
45. D.PERLUSS & J.F.HARTMANN, "Temporary refuge: emergenceof a customary norm", 26 Va JJL, 
p.SSl, 621-2. 
46. Art. 33(2): "The benefit of the present provision may not, however, be claimed by a refu­
gee whom there are reasonable grounds for regarding as a danger to the security of the coun­
try In which he is, or who having been convicted by a final judgment of a particularly serious 
crime, constitutes a danger to the community of that country." 
47. GA Res.2312 (XXII) of 14 Dec. 1967, UN GAOR, 22nd Sess., Supp.No 16, p.81. 
48. Article 3(2). 
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quently subject to self-serving definition."49 Yet, as an exception to a fun­
damental principle it must be interpreted restrictively. Clearly, not all 
unilateral determinations of threats to national security are acceptable to 
other States or tolerated by them. Thus Malaysia's rejection of boat peo­
ple in 1978 for fears of "upsetting delicate racial balance"50 and Thailand's 
"push-back" policy against Kampuchean refugees in early 1979 motivated 
by a perceived need to control "resentment among indigenous people"51 

have provoked vigorous international J>rotests. A fortiori, general claims of 
"exhaustion" and "resources drainage"52 - although capable of reinforcing 
demands for international assistance53 - could not justify derogations 
from what is widely recognised as a fundamental (even "peremptory"54) 

norm of international law. 
A "balancing of interests" approach, suggested by a learned author,55 

holds considerable attraction and is consistent with general principles of 
international law. According to Feliciano, "the first step is to recognize 
that both the humanitarian claims of refuge-seekers and the claims of 
States to authority to protect their security interests are legitimate claims. 
There is no need to pretend that legitimate State interests are not engaged 
by the presence of refugees insistently knocking at the frontier, as it were. 
Neither can it be reasonably supposed that State interests must simply 
and always override claims made in the name of humanity."56 The univer­
sally recognised principles of necessity and proportionality offer a con­
ceptual vehicle for the reconciliation of conflicting interests. Thus 
"humanitarian claims for refugees may be denied and refoulement resorted 
to only when such measure has become indisJ>ensably necessary for the 
protection of an equally weighty State interest."57 In a similar vein, "the hu­
man suffering imposed by refoulement must not be grossly disproportion­
ate to the substantive value of the State interest sought to be 
maintained. "58 

49. PERWSS & HARTMAN, supra n.45, at p.621. 
50. See XXVI Keesing's Contemporary Archives, Cols.30076, 30077,30079 (1980). 
51. See K.SoBHAO-VICHITR, "The Indochinese refugee problems: viewpoint from Thailand", In 
Asian Experts Report /980, supra n.21, at p . 176. 
52. Of the type raised by LegCo members, supra n.44. 
53. See TEITElBAUM, "Immigration, refugees and foreign policy", 38 Int'l Org. (1980), p.429, 436. 
54. See Report on the Meeting of the Expert Group on Temporary Refuge in situations of Large­
Scale Influx, EC/SCP/16, 3 June 1981, at p.6; EXCOM, Note on International Protection, NAC.96/ 
660, 23 July 1985, at p.5; EXCOM, Note on Jntematinal Protection, NAC.96/694, 3 Aug. 1987, at 
p.7. 
55. See P.F.FEUCIANO, "The principle of non-refoulement. A note on international legal protec­
tion of refugees and displaced persons", 57 Phil.LJ., p. 598. 
56. Ibid, at p.606. 
57. Loc.cit. 
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Applying these principles in the Hong Kong context, it is apparent that 
the refugees have not posed a tangible threat to the territory's security. 
Their presence has not jeopardised Hong Kong's relationships with other 
parties, has not caused a sharp deterioration in public order and has not 
imposed an intolerable burden on the treasury and the community at 
large. On the other hand, the harm inflicted on asylum seekers if the prin­
ciple of non-refou/ement were to jettisoned would be substantial. 

Nor can an argument be made that "since the resettlement countries 
have failed to fulfill their commitment which is crucial to the operation of 
first asylum policy, Hong Kong should no longer be obliged to take up the 
responsibility as a port of first aslolum."59 In accordance with a well-estab­
lished rule of international law, 0 Hong Kong's unilateral declaration in 
1979- make publicly, in respect of a legal/factual situation and with intent 
to be bound -has had the effect of creating a legal obligation for the Gov­
ernment to follow a course of conduct consistent with the declaration 
independent of any quid pro quo. Thus unfulfilled expectations do not fur­
nish a legal ground for non-compliance. Similarly, although representa­
tives of first asylum countries at the 1989 Geneva Conference expressed 
their desire and hope that asylum seekers would eventually either be 
resettled outside the region or return to their countries of origin, the obli­
gation to provide temporary refuge is unconditional and legally binding.61 

Admittedly, "international solidarity and equitable burden-sharing" are 
generally considered as principles of international refugee law62 and as 
"indispensable for satisfactorily resolving problems of refugees and dis­
placed persons arising in situations of large-scale influx"63 but they 
"should not be a precondition for compliance with basic humanitarian 
principles."64 As elaborated by a UNHCR representative, "[i]t is axiomatic 
that asylum seekers should not be rejected at a frontier or expelled if this 
would oblige them to return or to remain in a country where their life or 
freedom would be threatened. Equally, asylum seekers should not be re­
fused temporary asylum if this would involve their returning to the high 

58. Loc.cit. 
59. LegCo Proc., 19 Nov. 1989, at p.447. 
60. See Nuclear Tests Case (Australia v. France, [1974] ICJ Rep., at pp.253, 267-70. 
61. See PERLUSS & HARTMANN, supra n.45, at p.616, for the view that temporary refugee con­
situtes an obligation erga omnes, independent of finding the responsibility by another party 
and not contingent on reciprocity or burden-sharing arrangements. 
62. See G. CoLEs, "Problems at the large-scale influx" in Report of Asian Experts 1980, supra n.21, 
at pp.35, 42, 44. 
63. Manila Declaration on the International Protection of Refugees and Protected Persons in 
Asia, repr. in EXCOM, Note on the Round Table of Asian Experts on International Protection of 
Refugees and Displaced Persons, UN Doc. A/AC.96/INF. 162 Annex I (1980), para 10. 
64. Loc. cit. 
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seas where their very lives may be in danger. The observance of these 
principles should not vary according to the extent to which the burden­
sharing arrangements are at any given moment considered to be ade­
quate."65 

Finally, the norms of non-refoulement and temporary refuge are ground­
ed in the acceptance by the international community that the basic princi­
ples of humanity, protection of life and dignity must be granted to persons 
who have lost their national protection. These humanitarian-inspired du­
ties are imposed regardless of the sovereign or otherwise status of the ter­
ritory where asylum is sought. Thus Hong Kong's transition from British 
to Chinese rule in 1997 should not affect its compliance with international 
obligations under international refugee law.66 

2. DETERMINATION OF REFUGEE STATUS 

2.1 The Screening Process 

2.1.1 International Rules 

While defining the obligations of the parties towards refugees, the 1951 
Refugee Convention and its 1967 Protocol are silent on the issue of method 
for determining who is a refugee entitled to protection. "It is therefore left 
to each Contracting Party to establish the procedure that it considers 
most appropriate, havinf regard to its particular constitutional and ad­
ministrative structure."6 

Yet, by virtue of a Grundnorm of international law, the principle of pacta 
sunt servanda,68 "states ratifying the 1951 Convention and the 1967 Proto­
col necessarily undertake to implement these instruments effectively and 
in good faith. "69 "While the choice of means may be left to states some 
such procedure [for identifying those who are to benefit] would seem es-

65. P.M.MousSAW, " Fundamental principles In the International protection of refugees and 
displaced persons", Report of Asian Experts 1980, supra n.21, at p.14. 
66. Indeed, the territory's responslblllty may derive an additional legal force should the PRC 
extend to the Hong Kong Special Administrative Region (HKSAR) the Refugee Convention to 
which it Is a party (supra, n.19). 
67. Office of the UNHCR, Handbook on Procedures and Criteria for Determining Refugee Status 
(Geneva, Sept. 1979) [Hereafter: UNHCR Handbook], para. 189. 
68. The principle Is expressed In Art. 26 of the 1969 Vienna Convention on the Law of Treaties, 
as follows: "Every treaty in force is binding upon the parties to it and must be performed by 
them in good faith." UN Doc NCONF. 39/27 (1969). 
69. Gooo-GnL, supra n.4, at p.l47. 
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sential for the effective implementation and fulfillment of convention obli­
gations."70 

It is equally clear that observance of the fundamental principle of non­
refoulement (and its "temporary refuge" corollary) hinges on the institu­
tion of appropriate determination procedures. Indeed, according to one 
expert, if we wish to attach any meaning to the principle of non-refoulement 
we have to assume that "a person claiming to be refugee has a right to 
have his claim e~amined. "71 

The pivotal aspect of the refugee status determination process has also 
been recognised at the 1989 Geneva Conference on Indo-Chinese Refugees 
which posited as part of a Comprehensive Plan of Action (CPA/2 there­
quirement that such a process be established and "take place in accor­
dance with national legislation and internationally accepted practice." 
[Section D6] 

Specifically, the CPA stipulates [para. (d)] that "the procedures to be 
followed will be in accordance with those endorsed by the Executive Com­
mittee of the Programme of the UNHCR in this area. Such procedures will 
include inter alia: (i) the provision of information to the asylum-seekers 
about procedures, the criteria and the presentation of their cases; (ii) 
prompt advice of the decision in writing within a prescribed period; (iii) a 
right of appeal against negative decisions and proper appeals procedures 
for this purpose, based upon existing laws and procedures of the individ­
ual place of asylum, with the asylum-seekers entitled to advice, if required, 
to be provided under UNHCR auspices." 

Basic to the procedural standards thus reaffirmed is the notion of due 
process and the international recognition of the special need and vulnera­
bility of asylum-seekers - a concern duly reflected in the preliminary re­
quirement that status determination be carried out by "qualified 
personnel having the necessary knowledge and experience and an under­
standing of an applicant's particular difficulties and needs."73 

2. I.2 The British Position 

No formal refugee determination procedure is incorporated in UK law 
(although an informal administrative process is said to have been devel­
oped by the Home Office74), rendering it somewhat "difficult... to hold au-

70. Ibid at p.148. 
71. A.GRAHL,.MADSEN, "Refugees and refugee law in a world of transition", 19 AWR Bulletin 
(1981), at p.95. 
72. Repr. in 1 IJRL (1989), at p.574. 
73. UNHCR Handbook, para. 190. 
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thorities accountable for alleged procedural malfeasance or mistaken 
determinations." 75 

Yet, British judges have not hesitated to review the Executive's deci­
sions concerning asylum-seekers and uphold procedural standards, rec­
ognising that serious issues of life and liberty are inherent in refugee 
claims. As stated by Lord Bridge - in an oft-quoted passage from his 
speech - in the House of Lords Decision R v. Secretary_ for the Home Depart­
ment, ex parte Bugdaycan & Others and In re Musisi,76 "[t]he most funda­
mental of all human rights is the individual's right to life and when an 
administrative decision under challenge is said to be one which may put 
the applicant's life at risk, the basis of the decision must sure call for the 
most anxious scrutiny." The same notion was echoed in Lord Tempi~ 
men's speech: "In my opinion where the result of a flawed decision may im­
peril life or liberty a special responsibility: lies on the court in the 
examination of the decision-making process."77 

While not regarding themselves as bound by EXCOM's recommenda­
tions with respect to the determination process 78, British judges have 
nonetheless applied the principle of "fairness" to develop procedural 
guarantees consistent with the recommendations. Specifically, the courts 
held that the procedure adopted by the immigration authorities be r~ 
vised to provide applicants with copies of the completed asylum question­
naires (each page of which has been read over to and initialed by the 
applicant), including the immigration officers' comments;79 that an appli­
cant be provided with the opportunity "to consider calmly whether there 
is anything which he should add or alter" and that he be reminded of pr~ 
vious answers and directed to considerations which are likely to defeat 
his/her application;80 that individuals be allowed to address discrepan­
cies and issues of credibility;81 and that full reasons be given for refusal of 
asylum.82• Of particular importance is the House of Lords' decision which 
confirmed that the civil burden of balance of probability is not appropriate 
in asylum cases. As held in R. v. Secretary of State for the Home Department 

74. See C. LAVERY, "Refugee status decision-making: the systems of ten countries", 19 Stan JIL 
(1983), at pp.235, 319. 
75. Ibid., at p.326. 
76. [1976] AC 514 at p.531. 
77.lbid., at p.537. 
78. Note that the UK is a member of EXCOM. 
79. R. v. Secretary of State for the Home Department ex parte Thirukumar and Others, [ 1989) 
llmm.A.R.270. 
80. Loc. cit. 
81. R. v. Secretary of State for the Home Department ex parte Gaima, (1989) 21mm.A.R.205. 
82. R. v. Secretary for the Home Department ex parte Gurmeet Singh and Others, [1987] 4 
lmm. A.R.489. 
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ex parte Sivakumaran83, asylum-seekers need only show a "reasonable 
likelihood" that they will face persecution for a "convention reason" to be 
recognised as refugees. 

It may be concluded that, although the British status determination 
systems falls short of meeting all recommended standards of practice84, 

administrative checks85, judicial safeguards, and to a certain extent polit­
ical control mechanisms86 have served as a counterbalance to some of the 
deficiencies. 

2.1.3 Regional Attitudes 

Centralised87 refugee status determination procedures have only been 
formally established in the region following the adoption of the CPA in 
June 1989 by the International Conference on Indo-Chinese Refugees. 

In an attempt at uniformity and harmonisation, a Co-ordinating Com­
mittee for the International Conference on Indo-Chinese Refugees drew up 
the procedures it envisaged for the region's countries of first asylum fol­
lowing discussions with the respective governments.88 A comprehensive 
regional training programme for officials involved in the determination 
process was also instituted by the UNHCR "with a view to ensuring the 
proper and consistent functioning of the procedures. "89 

Generally, the regional parties to the CPA have undertaken to follow 

83. [1982] 2 WLR 92. 
84. See criticisms by AVERY of the following aspects: " ... process largely controlled by immigra­
tion authorities, whose overall responsibility to 'control the borders' may condition them to 
be enforcement-minded and skeptical rather than impartial and sensitive to the special prob­
lems of refugees. Accurate decision making is further jeopardise<! by the fact that determina­
tions at the Refugee Unit [Immigration & Nationality Department, Home Office] are based on 
a transcript prepared by a non-specialised officer, without the benefit of a personal appear­
ance by the applicant before the decision-maker and usually without the benefit of UNHCR 
input ... Furthermore, the review process Is unsatisfactory. The most serious problem at that 
stage Is that right to appeal is effectively denied to certain applicants because of their immi­
gration status at the time of application." Supra n.74 at p.326. See also RuFF, supra n.17 for a 
discussion of the need for reform and in particular the establishment of a right of appeal for 
refugees whose application for asylum has been rejected. 
85. Such as review by the Head of the Refugee Unit of all negative refugee determinations 
made by a unit officer, review by a UNHCR representative of every case including poissible 
intervention on behalf of the refugee at the appellate level. See AvERY, supra n. 74 at p.325. 
86. By informal but longstanding practice, asylum and refugee status cases may be revewed 
at the ministerial level of the Home Office when a Member of Parliament intervenes on behalf 
of the applicant. See AVERY, ibid .. at p.324-5; RuFF, supra n.17 at p.489. 
87. A limited programme was introduced in Thailand on 1 July 1985. Designed to screen Lao­
tian asylum-seekers. It provided an "uneven" accesss to highland and lowland Lao and was 
applied inconsistently by the various Thai provinces. See World Refugee Report, supra n.23 at 
p.334 . . 
88. See Note on National procedures for the Determination of Refugee Status (Geneva, 23 & 26 
May 1989 9 [hereafter: Note on Procedures]. 
89. CPA, supra n. 72, Sec.D7. 
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the procedures endorsed by EXCOM. Yet, it appears that the regional 
screening mechanisms - installed largely as added deterrents - are out­
come-oriented and do not adequately reflect the wlnerable position of ref­
ugees within an alien system. In particular, little or no pre-screening 
advice and assistance in presentation of cases are given to asylum seek­
ers. Nor is a right to appeal or to court review firmly guaranteed. 90 It is also 
evident that while some form of UNHCR participation ("observer/advis­
er") is provided for, governmental control is ensured at all stages of the 
screening process.91 

2.1.4 The Hong Kong Approach 

Hong Kong has played a pioneering role in attempts to institute refugee 
status determination procedures in the region. Under a policy announced 
by the Government, as of 16 June 1988, all arrivals from Vietnam were to 
be treated as "illegal immigrants"92 unless determined by a screening pro­
cess to be refugees in accordance with the definition embodied in the 1951 
Convention and its 1967 Protocol. 

Although no specific legislation was adopted to reflect this shift in pol­
icy93, in a Statement of Understanding concluded with the UNHCR on 20 
September 1988, the Hong Kong Government has confirmed "its commit­
ment to the establishment and operation of procedures for determination 
of refugee status which are in accordance with the UNHCR Handbook". 
Hong Kong authorities have further endorsed a revised94 procedure for 

90. Based on information contained in the Note on Procedures, in Indonesia, an applicant 
who wishes to appeal must seek leave from an Appeal Board within a prescribed period. The 
Board will grant leave to appeal on the basis of the information provided, if It appears that 
there are new facts or that the criteria or procedures may have been misapplied. In Malaysia, 
applicants are Informed of the "possibility" of having a negative decision reviewed and are 
required to submit a notice of Intention and grounds for review within a prescribed period. 
In Thailand, the UNHCR Is entitled to Institute an appeal on behalf of a rejected case. Only In 
the Philippines does appeal seem automatic. 
91. Indonesia's "screening commission" Is led by an Immigration officer and Includes officials 
from PJV (the national body responsible for Vietnamese refugees); the appeal board Is sim­
ilarly constituted. In Malaysia, determination decisions are made by Immigration officials at­
tached to the National Task Force VII; review of negative decisions Is also undertaken by 
officials of the National Task Force. Determination of refugee status in the Philippines Is made 
by a CID (Commission on Immigration and Deportation) Officer but appeals will be submitted 
to the Inter-Agency Task Force on International Refugee Assistance and Administration. The 
Board of Status Determination In Thailand Is chaired by an official of the Ministry of the Inte­
rior. Review of decisions is carried out by the same board consisting of more senior officials. 
92. Note, however, that as a result of UNHCR's Intervention, previous "warning notes" issued 
to arrivals upon entering Hong Kong's harbour have been revised to indicate that former res­
Idents of Vietnam are treated as asylum-seekers (not illegal immigrants) pending determina­
tion of their status. See Security Branch, "Notice of Arrival". 
93. Before 16 June 1988 all Vietnamese arriving in Hong Kong were automatically deemed to 
be refugees. 
94. See Note of Procedures, supra n.BB. 
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status determination of Vietnamese asylum-seekers introduced on 1 July 
1989 subsequent to the Geneva conference on Ind<rChinese Refugees. In 
particular, a Refugee Status Review Board (RSRB) was set up95 to act on 
behalf of the Governor in council in considering applicants for review of 
negative determination decision~. 

Further modifications were announced by the Government in February 
1990 - in an attempt to address criticisms expressed by various bodies 
(UNHCR, Amnesty International, Indochina Resource Action Centre, Law­
yers Committee for Human Rights, World's Commission for Refugee Wom­
en and Children) - including more training for interpreters and the 
granting to asylum seekers of access to written records of interviews with 
immigration officers before a decision is made on their status.96 In addi­
tion, as part of what it regards as "a process of fine tuning", the Govern­
ment "agreed" in April 1990 that RSRB should give reasons for adverse 
decisions.97 

2.1.5 Assessment 

Notwithstanding improvements in status determination procedures, 
the screening process in Hong Kong remains flawed and does not fully ac­
cord with the basic requirements for a fair and effective determination sys­
tem which underlie compliance in "good faith" with international refugee 
norms. 

Specifically, concerns persist in relation to the lack of legal advice and 
assistance to individual asylum-seekers at all stages of the screening pr<r 
cess;98 the attitude and competence of immigration officers (superficial 
approach, lack of familiarity with international refugee law and conditions 
in Vietnam);99 the competence of interpreters;100 and the shortcomings in 
the review procedure (in particular the fact that neither asylum-seekers 
nor their representatives are allowed to be present).101 

In fact, not only are international standards disregarded, but Hong 
Kong's screening process fails to conform to general principles of natural 

95. See Immigration (Refugee Status Review Boards) (Procedure) Regulations 1989, LN. 170/ 
89 L.S.No. 2 to Gazette No. 24/1989. 
96. See K.GRIFFIN, "Government Backdown on Screening", SCMP 25 Feb. 1990. 
97. F.MACMAHON, "Board to Give Reasons for Viet Refusal", SCMP 27 Apr. 1990. 
98. See Amnesty International Memorandum to the Government of Hong Kong and the United 
Kingdom Regarding the Protection of Vietnamese AsylumSeekers in Hong Kong (January 1990) 
[hereafter: Amnesty Memorandum] at p.14. 
99.1bid., at pp.18-22. 
100. Ibid., at p.23. 
101. Ibid., at pp.24...S. 
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justice which form part of the territory's own legal system. Critics draw 
particular attention to the fact that applicants, who are not given proper 
or adequate notice of the hearing/interview or its importance, are denied 
the right to fair hearing102; that the interview conducted by the Immigra­
tion Officers is superficial, perfunctory and rushed; that the interpreters 
are insufficiently skilled, knowledgeable and articulate to fully and proper­
ly interpret applicants' answers, the immigration officers' questions and 
to permit applicants to fully state their case; that the applicants are not 
permitted to have legal or other advisers of their choice present through­
out the interviews; that the applicants' answers are improperly recorded 
and as recorded by the immigration officers are misleading in fact, signifi­
cance and context; that the interview records are never shown to the ap­
plicants nor are answers purportedly given by applicants read back to 
them so that the applicants could add or alter them; that the applicants 
are not given reasons or sufficient and proper reasons for the rejection by 
the immigration officers of their claim to refugee status, a factor also hin­
dering proper preparation for appeal; that applicants are not provided 
with the opportunity to consider and if necessary provide further evi­
dence about any provisional findings or reasons adverse to the applicants' 
claim for refugee status prior to a formal decision adverse to the appli­
cants being made.103 

Some external "safety-nets" are available such as UNHCR monitoring of 
interviews104, post-determination representation (preparation of written 
submission for consideration by RSRB) by AVS (Agency for Voluntary Ser­
vice) lawyers105, and the UN mandate system (which allows asylum-seek­
ers in special cases to qualify as refugees despite their failure to gain 
recognition in the screening process). However, they are not adequate to 
compensating for the defects in the screening process and, as stressed by 
Amnesty International, "it is governments that are responsible for ensur­
ing proper, fair and just refugee determination procedures."106 

102. Contrary to, e.g., Kanda v. Government of Malaya [1962] AC 322 at p.337. 
103. See D.CLARK, A.JORDAN, C.PETERSEN and H.SAMUEIS, The Flaws in the Vietnamese Refugee 
Screening Process in Hong Kong (18 June 1990, unpublished) [hereafter: Lawyers Report]; see 
also, application for judicial review submitted to the High Court seeking to quash by certiorari 
adverse refugee determinations: In the Matter of Nguen Ho & Others and the Director of Immi­
gration and Refugee Status Review Board (not yet heard). 
104. Because of limited resources only a very small proportion of screening interviews are in 
fact monitored; there are only 3-4 UN lawyers to monitor 80 screenings taking place at any 
one time. 
105. Again, for limited resources- only 10 lawyers- AVS legal advisers can actually take up 
and act on behalf of 10% of the cases they see. 
106. Amnesty Memorandum, supra n.98, at summary 2. 
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2.2 Substantive Criteria 

2.2.11ntemational Rules 

While a definition of "refugee" is not universally agreed upon, the crite­
ria incorporated in the 1951 Refugee Convention and its 1967 Protocol 
have been generally recognised as the basis of status determination pro­
cedures by many States, including non-parties. Decision-makers have also 
referred occasionally to the UNHCR Handbook as an authoritative source 
in interpreting relevant criteria, although the Convention's imprecise lan­
guage (in particular the absence of a definition of "persecution") made 
way for States' own selective interpretation and restrictive application. 

Basically, the key criterion in establishing refugee status under the Ref­
ugee Convention is a "well-founded fear of being persecuted." Persecution, 
however, has not been defined in any of the major international instru­
ments concerning refugees, resulting in considerable divergencies in ap­
proaches. As one commentator observes, while a threat to life or freedom 
on one of the five cognizable grounds listed in the Convention will always 
constitute persecution, extending the concept beyond these parameters is 
a policy exercise whose outcome hinges on whether one takes a conserva­
tive or liberal approach.107 

Arguably, a liberal approach is more consistent with both the spirit and 
practice of international refugee law. Thus, true to its ostensibly humani­
tarian objective and spirit, the Refugee Convention sets out to locate the 
refugee in a human rights framework by highlighting in the first paragraph 
of its Preamble the basic principle affirmed in the 1948 Universal Declara­
tion of Human Rights, namely that human beings shall enjoy fundamental 
rights and freedoms without discrimination. A definition of "persecution" 
which includes serious108 violations of human rights or discrimination 
(for cognizable ~rounds) is clearly consonant with such a principle. It is 
further argued10 that a human rights orientation is implied in the "letter" 
of the Convention. An illustration is afforded by Art. 33(1) which speaks of 
threats to life and freedom and hence invites a broader interpretation of 
the notion of "persecution" which is not merely equated with deprivation 
of life or attacks on physical integrity. 

That a humanitarian - as distinct from legalistic - attitude should be 

107. See P.HYNDMAN, "The 1951 Convention definition of Refugee: An appraisal with particular 
reference to the case of Sri Lankan Tamil applicants", 9 HRQ (1987), at pp.49, 60. 
108. " ... a degree considered unacceptable under prevailing international standards or under 
higher standards prevailing in the State faced with determining a claim to asylum or refugee 
status". See GOODWIN-GILL, supra n.4 at p.43. 
109. See B.M. TSAMENYl, "The 'Boat People': Are they refugees?", 5 HRQ (1983), at pp.348, 364. 



HONG KONG~ RESPONSE 65 

adopted is moreover evinced in a recommendation by the drafters of the 
Refugee Convention who urged States to apply the Convention berond its 
strictly contractual scope to other refugees within their territory. 10 

Indeed, the main situation charged with protection of refugees, the UN­
HCR, has not confined itself to the legal definition of refugee and its crite­
rion of "well-founded fear of persecution." Instead, its mandate has 
expanded to include "displaced persons"111 and it has adopted much loos­
er working categories which encompass persons who are unable to meet 
the technical requirements stipulated under the Convention.112 

Support for the liberal approach to the interpretation of "persecution" 
may also be adduced from the practice of States. As documented by one 
author, "Australia, for example, has a declared policy of resettling 'people 
in refugee-type situations which do not fall within the UNHCR mandate or 
within Convention definitions.' Italy guarantees a right of asylum to aliens 
who are denied the practical exercise of freedoms guaranteed by the Ital­
ian Constitution ... Great Britain grants asylum to 'a sizable number' of per­
sons who do not qualify under the international definition ... "113 In the 
Netherlands, the law provides that persecution entails a contravention of 
basic rights and refers in this context to the European convention on Hu­
man Rights.114 On a regional level, the Committee of Ministers of the Coun­
cil of Europe issued a declaration calling for the recognition of asylum 
rights for all persons coming within the Convention's definition of refugee 
and to other persons whom member States "consider worthy of receiving 
asylum for humanitarian reasons. "115 In Africa, the Organisation of African 
Unity has formally expanded the definition of refugee to include also per­
sons outside their countries of origin "owing to external aggression, occu­
pation, foreign domination or events seriously disturbing public order. "116 

Agreement on a liberal interpretation of "persecution" will not, howev­
er, eliminate other ambiguities concerning the criteria for determining ref­
ugee status, such as the standards of evaluating the fear of persecution, 
the scope of recognised grounds of persecution, and the agents of perse-

110. Conference of Plenipotentiaries, Final Act, Recommendation E, cited in GoooWJ~IU.. su­
pra n.4 at p.13 n. 48. 
111. See 34 UN GAOR Supp. No.46 (UN Doc. A/Res/34/60) at p.173 (1979). 
112. See MAYNARD, "The legal comEtence of the UNHCR", 311CLO (1982) 415,416-20 for a dis­
cussion of so-called "statutory", protocol" and "mandate" refugees. 
113. See D.P. GAGUAROI, "The Inadequacy of cognizable grounds of persecution as a criterion 
for according refugee status", 24 Stan JIL (1987), at pp.259, 262-3. 
114. See R.Pu:NOER, lntemational Migration Law, 2nd edn., (Martinus Nijhoff, 1987) at p.418 
n.185. 
115. Cited In GAGUAROI, supra n.113 at p.262. 
116. OAU Convention Governing the Spacific Aspects of Refugee Problems in Africa, 1974, 691 
UNTS 14. 
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cution. 
Again, approaches vary but certain general propositions are said to be 

reflected in the "best state practice" to be emulated by other States as rep­
resenting the true letter and spirit of the refugee Convention.117 Thus, with 
respect to the standard of fear, the UNHCR offers a modus vivendi involv­
ing an assessment of the applicant's subjective fear (which in turn re­
quires both an examination of the applicant's past experiences and 
background as well as his future prospects if returned to his or her coun­
try of origin)118 as "supported by an objective situation."119 The objective 
element, however, does not necessitate an exacting burden of proof120 

and the examiner should assist the applicant in developing his supporting 
evidence.121 Finally, "if an applicant's account appears credible, he 
should, unless there are good reasons to the contrary, be given the benefit 
of the doubt."122 

The UNHCR Handbook also provides guidelines concerning the five 
reasons of persecution specified in the Refugee Convention (i.e. race, reli­
gion, nationality, membership of a particular social group, or political 
opinion).123 Of particular note are the statements pertaining to "race"­
which is to be understood in its widest sense, to include all kinds of ethnic 
groups- "nationality"- also to be interpreted broadly to cover citizenship 
as well as membership of specific ethnic or linguistic groups- and "mem­
bership of a social group"- which frequently overlaps with the other cat­
egories as it pertains to persons sharing similar background, habits, 
economic activities or social status as well as ethnic, cultural or linguistic 
origin.124 

Further counsel is to be drawn from the various international instru­
ments relating to human rights. Such instruments are useful, for instance, 
in the elaboration of the ground of "religion"125 as encompassing member­
ship of a religious community, personal faith, private worship or religious-

117. See discussion in T.N. Cox, "'Well-founded fear of being persecuted': the sources and ap­
plication of a criterion of Refugee status", I 0 Brooklyn JIL (1984) at p.333. 
118. UNHCR Handbook, paras 40-1 . 
119. lbid.para. 138. 
120. lbid.para. 197. 
121. lbid.para. 196. 
122. lbid.paras 196, at pp.203-4. 
123. Ibid. paras 66-86. 
124. Little consideration has been given by officials to treating women as a particular social 
group. See, however, EXCOM's conclusion (1985) that women who face persecution for en­
gaging in acts that would be tolerated in the case of men form a "social group" within the 
meaning of the Convention. See reference in PLENDER, supra n.ll4 at pp.422-3 n.221. 
125. See Art. IS, 1948 Universal Declaration of Human Rights; Art. 18, 1966 International Cov­
enant on Civil and Political Rights; 1982 Declaration on the Elimination of all Forms of Intol­
erance and of Discrimination Based on Religion and Belief. 
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ly motivated acts such as conscientious objection to military service. 
International conventions and declarations should also be used as 

yardsticks for the interpretation of "political opinion." Understood in this 
context, "political opinion" refers to any opinion on a matter on which the 
machinery of the state, government and policy may be engaged.126 It is 
moreover not limited to active participation in groups, unions, demonstra­
tion, protests or to the persecution victim's conscious expression of con­
ventional political belief.127 Given the difficulty in establishing a causal 
link between opinions expressed and related measures suffered, the de­
tailed instructions provided in the UNHCR Handbook should be adhered 
to.t28 

As a general observation regarding grounds of persecution, although 
the Refugee Convention recognizes only five such grounds, the list need 
not be exhaustive. Indeed, in line with the liberal approach to persecution 
mandated by the Convention's humanitarian objective, it is difficult to dis­
agree with the arguments put forward by one scholar that "cognizable 
grounds focus attention on the wrong question. Precisely why an individ­
ual is persecuted is largel~irrelevant -the existence of persecution is the 
only essential question."1 As he further explains, "the categories are not 
sufficiently comprehensive to cover many of the grounds for which people 
are commonly persecuted. Second, since persecution need not, and fre­
quently does not, have any articulable motivational basis, the mere exist­
ence of cognizable categories of persecution operates to restrict the 
common view of a refugee- a person fleeing what may reasonably be per­
ceived as a threat of persecution. Reliance, therefore, upon cognizable cat­
egories of persecution will fail to provide relief to many aspiring refugees 
otherwise deserving of protection."130 

Finally, another problematic aspect of persecution concerns the agents 
of persecution. Again, tendencies to confine the notion to the authorities 
of the country of origin have been pointed out.131 The UNHCR interpreta­
tion, however, merits support. That is "[w]here serious discriminatory or 
other offensive acts are committed by the local populace, they can be con­
sidered as persecution if they are knowingly tolerated by the authorities, 
or if the authorities refuse, or prove unable to offer effective protected. "132 

126. See GOODWIN-{;JU.., supra n.4 at p.31. 
127. UNHCR Handbook, paras 80,83. 
128. Ibid., paras 80-86. 
129. GAGUARDI, supra n.l13 at p.272. 
130. Ibid., at p.273. 
131. See E.FEU.ER, "Who Is a Refugee?" in: Refugees in the World: The European Community's 
Response (Netherland's Institute of Human Rights , 1989) at 65. 
132. UNHCR Handbook, para. 65. 
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2.2.2 The British Position 

The "well-founded fear" concept is incorporated in the British Immigra­
tion Rules in relation to both asylum and deportation procedures133 but 
no clear criteria are set out in the law for determination of an asylum-seek­
er as a "refugee." 

Administratively, it is contended that the Home Office's interpretation 
of "well-founded fear" "is carried out in the light of the advice given in the 
[UNHCR] Handbook."134 However, as transpired in the case of Sivakuma­
ran and Others135, the Secretary of State for the Home Department had in­
terpreted the phrase "well-founded fear" as meaning that the applicant 
was required to establish not only that he in fact feared persecution on 
one of the specified grounds but also that those fears were objectively jus­
tified. Presumably, the Home Office will now follow the House of Lords' rul­
ing and act upon the test of a "reasonable degree of likelihood" of 
persecution for Convention reason if the applicant returned to his/her 
own country.136 

Yet, the Home Office appears to have the judiciary's qualified support 
for the proposition that refugee status was not intended to be conferred 
on those who faced persecution by reason of events which lay in the future 
and that therefore a person could not claim protection on the ground that 
if he/she were returned to the foreign state his/her freedom to express po­
litical views would be restricted. As held by the Court of Appeals in ex 
parte mendis137, a person was not at risk of being persecuted for his political 

133. Supra n.l 3. Para. 134 provides: "A person may apply for asylum in the United Kingdom 
on the ground that , if he were required to leave, he would have to go to a country to which 
he is unwilling to go owing to well-founded fear of being persecuted for reasons of race, reli­
gion , nationality, membership of a particular group or political opinion. Any such claim is to 
be carefully considered in the light of all relevant circumstances." Para. 165 provides: " In ac­
cordance with the provisions of the Convention and Protocol relating to the Status of Refu­
gees, a deportation order will not be made against a person if the only country to which he 
can be removed is one to which he is unwilling to go owing to well-founded fear of being per­
secuted for reasons of race, religion, nationality, membership of a particular group or politi­
cal opinion." 
134. Based on an interview cited in Cox, supra n.117 at 361 . 
135. Supra n.83. 
136. The House of Lords did not accept, however, the approach favoured by the Court of Ap­
peal that "well-founded fear" was demonstrated by proving actual fear and good reason for 
that fear, looking at the situation from the point of view of one of reasonable courage in like 
circumstances as the applicantfor refugee status. [ 1987]3 WLR 1047, 1053. Nor did the House 
of Lords agree with the interpretation put forward by a UNHCR representative that "well­
founded fear" meant fearing with "good reason", I.e., that on the basis of objective facts, the 
applicant's fear was reasonable and plausible. (1988]2 WLR 92, at pp.102-4. 
137. The Times Law Reports, 18 June 1988. 
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opinions if no events which would attract such persecution had yet taken 
place.138 

Nor have British courts questioned the Home Office's restrictive ap­
proach to the meaning of persecution in requesting applicants to show 
that they have been personally "singled out for persecution"139, although 
a divisional judge considered as "false" an apparent presumption by the 
Home Office that violence to individuals flowing from a conflict between 
factions cannot amount to persecution (the implication of which was that 
oppression or violence to a racial minority would only be persecution if 
conducted by the authorities).140 

To a certain extent, British decision-makers are constrained by the Eu­
ropean convention on Human Rights to which the UK is a party. However, 
attempts to challenge judicially the Home Secretary for failing to take into 
account provisions of the Convention have been unsuccessful. The courts 
reaffirmed the position that "the Convention, not having been enacted by 
Parliament as a statute, it does not have the effect of law in this country, 
whatever persuasive force it may have in resolving ambiguities it certainly 
cannot have the effect of overriding the plain provisions of the [immigra­
tion] Act of 1971 and the rules made thereunder."141 Furthermore, not­
withstanding the ratification of the treaty by the UK Government, no 
legitimate expectations arise that the Secretary of State will take its provi­
sions Into account as part of the "relevant circumstances."142 

Despite administrative and interpretive strictures that exist in British 
refugee status decision-making, a considerable number of persons who 
did not meet the formal criteria under the Refugee Convention have none­
theless been allowed to remain in the UK exceptionally "because of the 

138. The Court (per Lord Justice NEIU.) was ~unable to agree with the view" put forward In 
the UNHCR Handbook (para. 82) that where it could be reasonably assumed that a person's 
opinions would sooner or later find expression and that the applicant would as a result come 
Into conflict with the authorities she/he could be considered to have fear of persecution for 
reasons of political opinion. A somewhat modified approach was presented by Lord Justice 
STAUGHTON who maintained that ~(i]f a person had such strong convictions, whether on reli­
gious or other grounds, that he would Inevitably speak out against the regime In his country 
of origin, and would inevitably suffer persecution In consequence, It might be that he should 
be treated as a refugee." 
139. See Ex parte Gurmeet Singh & Others [ 1987] 4 Imm. AR 489. Lord Justice Wooi.L accepted 
as relevant in a case of a Sikh's application for asylum a ~singling out" requirement. In con­
trast, see decisions b_¥ the Australian Federal Court in Periaman v. Minister for Immigration 
& Ethnic Affairs (1987) and Gunaleela v. Minister for Immigration & Ethnic Affairs (1987), cit­
ed and discussed in J.CRAWFORD & P.HYNDMAN, ~Three heresies in the application ol the Refu­
gee Convention", 11JRL (1989), p.155 at pp.159-167. 
140. Per TAYLOR J. ln ex parte Juiakumaran (1985), referred to in ex parte Gurmeet, supra n.139. 
141. Ex parte Salamat Bibi, [1976] 1 WLR 979, 988A (per GEOFFREY LANE LJ.); See also Fer­
nandes v. Secretary of State for the Home Department, [ 1981]11mm. AR 1,5 (per WALTER L.J.). 
142. Chundawadra v. Immigration Appeal Tribunal, [1988] 1 Imm. AR 161, 174 (per GLIDEWElL 
L.J.), 174-5 (per CAULFIElD J.), 176 (per SLADE L.J.). 
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particular circumstances of their case or in the light of the situation pre­
vailing in their home country." As declared by the Parliamentary Under­
Secretary of State for the Armed Forces, Lord Trefgarne, in the course of a 
debate on the subject of refugees in the Third World, "the situation in 
some countries has caused us to establish several exceptional policies for 
certain nationals. In recent years the countries concerned have included 
Afghanistan, Iran, Lebanon, Poland and Uganda. Under these policies less 
stringent tests than the criteria for refugees are applied in deciding wheth­
er a person should be allowed to remain here exceptionally."143 

Be that as it may, like the criteria for asylum, the exceptions for allow­
ing "non-convention" refugees to remain in the UK have not been formally 
codified. It has consequently been alleged that many refugee decisions by 
the British authorities are politically influenced144, particularly since the 
Home Office relies heavily on information provided by the Foreign Of­
fice.145 

2.2.3 Regional Attitudes 

Prior to the adoption of the CPA in June 1989 and the introduction of 
formal refugee status determination procedures, the regional attitudes to 
"who is a refugee" might have been described as flexible. Classification of 
asylum-seekers varied with circumstances and terms such as "illegal en­
trant/migrant", "displaced person" and "refugee" were often used inter­
changeably.146 

Indeed, to a large extent, the region's problem of "long-stayers"147 is 
the result of the "indiscriminate" approach displayed by the countries in 
the region in extending temporary refuge to [all] Indo-Chinese arrivals, a 
considerable portion of whom were not able to meet the selective criteria 
applied by resettlement countries. 

On the other hand, regional attempts at distinguishing "genuine refu­
gees" when geared to resettlement, inevitably incorporated irrelevant 
considerations.148 

While precise definitions of "refugee" are been discounted by scholars 
and human rights lawyers in favour of inquiries into "whether protection 

143. Cited in 56 British Yearbook of International Law (1985) at p.422. 
144. HOWLAND, supra n.18 at p.60. 
145. Ibid. at p.59. 
146. See MUNTARBHORN, supra n.21 at pp.167-8. 
147. Refugees who resided in a first-asylum camp for three years or more. 
148. As illustrated in Thailand's screening of Laotian asylum-seekers. See V.MUNTARBHORN, 
"Trends and developments in durable solutions for refugees", in Yearbook /986871nterna­
tionallnstitute of Humanitarian Law, (San Remo, 1989) at p.185. 
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is needed"149 the region's nations appear content to apply the "tradition­
al" criteria embedded in the 1951 Refugee Convention and its Protocol in 
their newly instituted status determination procedures.150Since no infor­
mation is yet available on regional attitudes as reflected in the application 
of the criteria, it may be assumed that UNHCR's proposed involvement in 
the screening process would contribute towards alleviating fears that 
form will be raised over substance, class over need and characterisation 
over purpose.151 

2.2.4 The Hong Kong Approach 

Under the Statement of Understanding reached between the Hong 
Kong Government and UNHCR concerning the Treatment of Asylum-Seek­
ers Arriving from Vietnam in Hong Kong, "[t]he Hong Kong Government 
confirms that appropriate humanitarian criteria for determining refugee 
status will be applied. These criteria, based on the UNHCR Handbook on 
Procedures and Criteria for Determining Refugee Status under the 1951 
Convention and the 1967 Protocol, take into account the special situation 
of asylum-seekers from Vietnam."152 

Yet, it is difficult to assess Hong Kong's compliance with the interna­
tional norms pertaining to refugee criteria since neither the immigration 
authorities - involved in the first stage of the determination process - nor 
the Refugee Status Review Boards - charged with reviewing negative de­
termination decisions - have ever disclosed the criteria actually deployed 
or the burden of proof required to be discharged by applicants for refugee 
status. 

Some evidence has nonetheless been adduced to the effect that -
whether due to a lack of familiarity with relevant international standards 
and human rights situation in Vietnam153 or because of attitudinai154, cui-

149. See G .GOODWIN-GJU.. "Who Is a Refugee?", ln: Refugees in the World: The European Commu· 
nity's Response, supra n.l31 at p.60. 
150. See Note on Procedures, supra n.88. 
151. GOODWIN.QU., supra n.149 at p.60. 
152. Supra, text at ns. 5-11. 
153. It was noted that for a brief period after an Intensive training session provided by the 
UNHCR to Immigration officers Involved In the screening process, "the rate of refugee recog­
nition by Immigration officers rose by a statistically significant amount. Shortly after, howev­
er, lt fell to original levels." Amnesty Memorandum, supra n.98 at p.20. 
154. Commenting on the low rate of "screening In" by the Director of Immigration , the Chair­
man of the Refugee Status Review Boards referred to the fact that the Director is " ... a man of 
a 'discipline service'. A man who will be very very careful because of a very long rule not to 
exercise his discretion too widely because his livelihood depends on an exercise of discre­
tion properly In the eyes of senior officers." Cited in Amnesty Memorandum, supra n.98 at 
p.21. 
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tural155 or other reasons156 - a restrictive approach, not consistent with 
a "humanitarian spirit" is adopted. Several cases have been cited of asy­
lum-seekers who fell squarely within the Convention definition yet were 
"screened out" in the Hong Kong determination process.157 

It is apparent that no broad "human rights inquiry" in any sort of depth 
is carried out nor is the likelihood and fear of human rights violations upon 
return to the country of origin thoroughly examined as an alternative basis 
for refugee status for those who do not meet narrow convention criteria. 
Indeed, the questionnaire currently used in the interview process is said 
to be deficient in this re~ard, particularly in view of the omission of ques­
tions relating to torture.158 

Several misconceptions seem prevalent among determination officials. 
It is assumed, for instance, that "only political persecution counts as per­
secution" 159 although four other grounds are recognised in the Refugee 
Convention. "Political opinion" in turn is most narrowly construed. In a 
case cited by Amnesty International160, the immigration officer, having es­
tablished that the asylum-seeker criticised the Vietnamese Government, 
was not allowed to study and had to return to his home village for re-edu­
cation, proceeded to observe that "this was in conformity with the Govern­
ment policy which forbade independent criticism of the party of 
Government." The officer concluded that such criticism did not amount to 
holding political opinion and that there was no indication that the asylum­
seeker had fear of persecution for holding such opinion. 

Even more striking is the case of an asylum-seeker who evidently failed 
to convince the immigration officers that he suffered "political persecu­
tion" despite the fact that he had been tried and convicted by the Vietnam­
ese authorities for "crimes against the state" for his Folitical activities 
during a stay in Czechoslovakia for a few years earlier .1 1 

Indeed, the notion of "persecution" itself seems to be associated by 
screening officials with the "most grotesque forms of persecution162 while 

155. Such as showing sympathy and compassion only to members of family- see in this con­
nection S.K. LAu & H.C.KuAN, The Ethos of the Hong Kong Chinese (fhe Chinese University 
Press, 1988) pp.59-62; xenophobic prejudices against non-local Chinese- see in this connec­
tion A.H.YEE, A People Misruled, Hong Kong and the Chinese Stepping Stone Syndrome (API 
Press, 1989) p.156 et seq. 
156. Such as responsiveness to domestic pressures; or latent fears that refugees may secure 
places in the West at the expense of would-be Hong Kong emigrants. 
157. See Amnesty Memorandum, supra n.98 at pp.20, 27. 
158. See Lawyers' Report , supra n.103 at 22. 
159. Lawyers Report , supra n.103 at p.23. 
160. Amnesty Memorandum, supra n.98 atp.20. 
161. Amnesty Memorandum, supra n.98 at p.27. 
162. Lawyers' Report , supra n.103 at p.23. 
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rejecting harassment and discrimination as persecution".163 Such a per­
ception apparently led to the refusal of refugee status to a Catholic couple 
who were subjected to mandatory "re-education" sessions following at­
tendance at Mass on Catholic Holy Days164 or to a Catholic choir girl, re­
peatedly discriminated against at school and denied employment in 
government establishments, whose brother was shot by the police (as 
part of their efforts to intimidate Catholics into giving up their faith) and 
whose own arrest had been authorised following a discovery in her house 
of Catholic song books.165 

Nor are officials open to the idea that severe economic deprivation may 
constitute persecution. Claims of confiscation by the Vietnamese Govern­
ment of Registration Certificates or Ration Cards - and the serious eco­
nomic implication which it entails (inability to support one's self or family) 
have been assessed as a mere "economic grievance.")166 Of similar insig­
nificance are considered forced relocations to New Economic Zones 
(NEZ)167 although In effect such moves mean deprivation of one's right to 
earn a livelihood and hence "persecution". 

Equally false is the view reflected in officers' comments168 that a gener­
al policy, such as re-education, directed against "the enemies of the Com­
munist regime" cannot be "persecution" and that in the absence of 
"singling out for special treatment" no fear of persecution can be estab­
lished. Unappreciated, at the same time, is the fact that persecution or 
deprivation of economic or social rights by family members give rise to 
fear of persecution even before actual suffering is inflicted. 

Misconceptions and wrong interpretations aside, determination of ref­
ugee claims in Hong Kong is further distorted by serious administrative 
flaws. Perhaps the most glaring administrative defect which has a poten­
tially restrictive effect on refugee criteria application is the failure of the 
Review Board to hear claimants personally and the Board's exclusive reli­
ance on interview transcripts (which asylum-seekers are not afforded op­
portunity to read or correct) compiled by examining officers lacking 

163. Note that those who experience serious discrimination resulting in substantially preju­
dicial consequences, such as restrictions on the right to earn a livelihood or to have access 
to normally available schooling, suffer persecution and are Convention refugees - UNCR 
Handbook, para. 54. In fact, even lesser measures of discrimination may amount to the per­
secution necessary for Convention refugee status If they reasonably produce an apprehen­
sion and Insecurity regarding a person's future existence- UNHCR Handbook, para. 55. 
164. Amnesty Memorandum, supra n.98 at p.20. 
165. See COHEN, "A Case against Screening". SCMP 11 June 1990. 
166. Lawyers Report, supra n.103 at p.24. 
167. See Amnesty Memorandum, supra n.98 at p.20. 
168. As per Lawyers' Report, supra n.1 03 at p.23. 
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sufficient knowledge of human rights and relevant international refugee 
law. 

Unlike their British counterparts, however, Hong Kong decision-mak­
ers are unlikely to be provided with local authoritative jurisprudence con­
cerning refugee criteria. As demonstrated recently in the appeal case of 
Madam Lee Bun and Lee Ching Ming v. The Director of Immigration169, the 
Hong Kong courts would not consider arguments based on the Refugee 
Convention since "[i]t is common ground that although the United King­
dom has ratified the Convention and that it has been extended to many, if 
not most, of Her Majesty's other dominions, it has not been extended to 
Hong Kong." Furthermore, "the Secretary of State, when exercising statu­
tory powers is not obliged to have regard to a Convention which has not 
become part of domestic law; a fortiori then, with resfcect to Hong Kong, 
when the Crown is not even party to the Convention.1 0 

Nor are local judges amenable to arguments from customary interna­
tionallaw171 and, as they cautiously observed in the Lee Bun decision, "in 
some countries, including the United Kingdom, it is not open to a litigant 
in domestic courts to rely upon [a principle of customary international 
law] in the face of inconsistent legislation."172 

In fact, the opportunity for the Hong Kong courts to pronounce on prin­
ciples of refugee determination status is particularly limited in the light of 
Section 13F(8) of the Immigration (Amendment) (No.2) Ordinance 1989 
which stipulates that "a decision of the [Refugee Status Review Board] 
shall not be subject to review or appeal in any court." An application for 
judicial review to challenge administrative irregularities, if successful, is 
likely to generate at best judicial statements concerning procedural pro­
prieties as distinct from substantive refugee determination standards. 

3. STANDARDS OF TREATMENT- DETENTION 

3.1 lnternadonal Rules 

3.1.1 Legality of Detention 

The right to liberty and security of the person is one of the most funda-

169. Civil Appeal No. 54 & 55, judgment of 29 June 1990. 
170. Per Sir DEREK CONS, V.P., ibid. at p.6. 
171. See R.MUSHKAT, "International Human Rights Law and Domestic Hong Kong Law" in WACKS 
(ed.), A Bill of Rights (1990) at pp.25-28. 
172. Supra n.169 at p.7. 
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mental of all human rights and is proclaimed in all major international hu­
man rights instrumentsP3 Specifically, all persons are guaranteed a right 
not to be subjected to arbitrary arrest or detention 174 except on grounds, 
and by procedures, "established by law." 

The freedom from arbitrary arrest and detention has been further reaf­
firmed by international and domestic tribunals. Most notably, the Interna­
tional Court of Justice in the Hostages Case stated unequivocally that 
"(w]rongfully to deprive human beings of their freedom and to subject 
them to physical constraint in conditions of hardship is in itself manifestly 
incompatible with the principles of the Charter of the UN, as well as the 
fundamental principles enunciated in the Universal Declaration of Human 
Rights."175 The European Court of Human Rights was even more specific 
when pronouncing that the "purpose of the [EHR] ... is to protect the free­
dom and security of the individual against arbitrary detention or arrest"176 

and that in a democratic society subscribing to the rule of law ... no deten­
tion that is arbitrary can even be regarded as 'lawful'."177 At the national 
level, particularly significant are decisions of the US court regarding aliens 
which recognised that arbitrary detention was a principle of customary in­
ternational law .178 

In fact, special international rules have developed with respect to de­
tention of non-nationals, asylum-seekers and refugees. Thus, Article 5 of 
the 1985 UN Declaration on the Human Rights of Individuals Who Are Not 
Nationals of the Country in Which They Live179 reaffirms the prohibition 
on the arbitrary arrest and detention of non-nationals. Similarly, the 1951 
Refugee Convention has recognised that the distinctive position of asy­
lum-seekers and refugees (in flight from persecution and in search of pro­
tection) needs to be taken into account as far as penalties for illegal entry 
and measures of detention are concerned.180 The Executive Committee of 
the UNHCR has also laid down as one of the "minimum basic human stan­
dards of treatment of refugees and asylum-seekers" the requirement that 
they "should not be penalised or exposed to any unfavourable treatment 

173. Universal Declaration of Human Rights [UDHR] (Art. 3); International Covenant on Civil 
and Political Rights [ICCPR] (Art. 9(1)); the European Convention on Human Rights [EConHR] 
(Art.5(1)); American Convention on Human Rights [ACHR] (Art. 7(1)); African Charter on Hu­
man and Peoples' Rights (ACHPR] (Art. 6). 
174. UDHR Art. 9; ICCPR Art. 9(1); EConHR Art. 5(1); ACHR Art. 7(3); ACHPR Art. 6. 
175. US Diplomatic and Consular Staff in Tehran, (US v. Iran), [1980) ICJ Rep. 3, 42. 
176. Lawless Case, ECHR, Ser.A. Vo1.3 at 52 (Judgment of 1 July 1961). 
177. Winterwerp Case, ECHR. Ser.A, Vol.33 at 18 (Judgment of 24 October 1979). 
178. See cases cited In: Inhuman Deterrence. The Treatment of Vietnamese Boat People in Hong 
Kong, Lawyers Committee for Human Rights (mimeographed, 1989) [hereafter: Inhuman D~ 
terrence] at 62 and 63n. 
179. G.A.Res.A/40/44 (13 Dec. 1985). 
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solely on the ground that their presence in the country is considered un­
lawful; and that they should not be subjected to restrictions on their 
movements other than those which are necessary in the interest of public 
health and public order."181 

While exceptions to the prescribed rules are recognised and deroga­
tion from standards permitted under certain circumstances, the basic 
principle is that detention of refugees and asfilum-seekers "should only be 
resorted to when a genuine necessity exists" 82 and, if applied, "should not 
be unduly prolon§id" (it may last only as long as the exigencies of the sit­
uation demand).1 

It is acknowledged, for example, that in individual cases some initial pe­
riod of deprivation or limitation of freedom of movement may be neces­
sary for administrative reasons or "solely with a view to determining the 
identity of the applicant, his or her background, and the basis of the claim 
to refugee status or asylum. Detention beyond the initial period ought to 
be based only on the most serious reasons, such as criminal associations 
or intent, or the fact that the person is likely to abscond."184 

In situations of mass influx, which inevitably bring into play a more 
complex set of factors, the grounds for detention are more wide-ranging, 
including in addition to identity verification and eligibil~ determination 
also the protection of national security or public order.1 However, such 
considerations in themselves are insufficient. and must satisfy the test of 
"necessity" which, in turn, incorporates the principle of proportionali­
ty.186 

Apart from the substantive restrictions imposed on resort to the excep­
tional measure of detention, authorities in the receiving states are also 
constrained by requirements of procedural justice, including the availabil-

180. Art. 31 provides: "1. The Contracting States shall not impose penalties, on account of their 
Illegal entry or presence, on refugees who, coming directly from a territory where their life or 
freedom was threatened ... enter or are present In their territory without authorisation ... 2.The 
Contracting States shall not apply to the movements of such refugees restrictions other than 
those which are necessary ... " Note also Art. 26 which prescribes such freedom of movement 
for refugees as is accorded to aliens generally in the same circumstances. 
181. EXCOM Conclusion No. 22 (XXXII) on Protection of Asylum-Seekers in Situations of 
Large-Scale Influx (1981); text incorporated in the Annex, Background Documentation, Study 
on Detention of Refugees and Asylum.Seekers (Florence: International Institute of Humanitari­
an Law, Une 1984) at p.39. 
182. See EX COM 37th Session, Note on Accession to International Instruments and the Deten­
tion of Rerugees and Asylum Seekers, EC/SCP/44, 19 Aug. 1986, para. 51 (b). 
183. See Working Group on the Treatment of Refugees with Particular Reference to the Prob­
lem of Detention (Florence: 3-5 June 1984), "Conclusions on the Detention of Refugees and 
Asylum-Seekers" [hereafter: Working Group on Detention-Conclusions] para. II. 
184. Working Group on Detention-Conclusions, ibid. para. III. 
185. EXCOM Conclusion No. 44, para. (b). 
186. See P.SIEGHART, The Lawful Rights of Mankind (Oxford University Press, 1985) at p.94. 
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ity of review and appeal provisions, access to legal counsel as well as op­
portunity for the grant of provisional liberty on suitable conditions.187 

Common to both the substantive and procedural strictures is the norm 
underlying human rights law in general, namely that the rights protected 
be exercised "without discrimination of any kind as to race, colour, sex, 
language, religion, political or other opinion, national or social origin prop­
erty, birth or other status."188 

3.1.2 Conditions of Detention 

International rules governing conditions of detention stem from sever­
al sources relating to both detainees in general and the particular predic­
ament of asylum-seekers and refugees. Regardless of their source, 
however, the rules are underpinned by the common general norms that 
"no one shall be subjected to torture or to cruel, inhuman or degrading 
treatment and punishment"189 and that "all persons deprived of their lib­
erty shall be treated with humanity and with respect for the inherent dig­
nity of the human person."190 

Such norms are reflected in what are considered the basic international 
prison re~ulations, the UN Standard Minimum Rules for the Treatment of 
Prisoners 91 (as extended to persons arrested or imprisoned without 
charge)192 as well as in their regional counterpart, the Standard Minimum 
Rules for the Treatment of Prisoners promulgated b§: the European Com­
mittee on Crime Problems of the Council of Europe.1 3 

Similarly oriented is the Code of Conduct for Law Enforcement Offi­
cials194 which provides that "[i)n the performance of their duty, law en­
forcement officials shall respect and protect human dignity and maintain 

187. EXCOM Conclusion No. 44, para. (e); Working Group on Detentio- Conclusions, para. Ill; 
1988 UN Body of Principles for the Protection of all Persons under any Form of Detention or 
Imprisonment, G.A.Res.A/43/173 (Dec. 1988) (hereafter: Body of Principles) . 
188. See Art. 2(1) ICCPR; Arts 5, 6lnternational Convention on the Elimination of All Forms of 
Racial Discrimination; Principle 4, Body of Principles. Note also the statement by the Europe­
an Commission of Human Rights In the East African Asians Cases (Admissibility), 13 YBECHR 
928, 994 (1970) that "discrimination based on race could, In certain circumstances, of Itself 
amount to degrading treatment within the meaning of Article 3." 
189. Art. 5 UDHR; Art. 7 ICCPR; Art. 3 EConHR; Art. 5(2) ACHR. 
190. Art. 10(1) ICCPR; Art. 7(2) ACHR. 
191. Adopted30 Aug. 1955 by the First UN Congress on the Prevention of Crime and the Treat­
ment of Offenders, UN DocNCONF 6/1 Annex I, paras 31 , 54; Adopted 31 July 1957 by the Eco­
nomic and Social Council, ECOSOC Res. 663 (XXIV) C, 24 UN ECOSOC Off. Rec. Supp. (No. 1) 
11 (UN Doc. E/3048) (1957). 
192. ECOSOC Res. 2076, 62 UN ECOSOC Off. Rec. Supp.(No.1) 35, (UN Doc. E/5988) (1977). 
193. Council of Europe, Res.73(5) (1973) adopted by the Council of Ministers on 19 Jan. 1973 
at the 217th Meeting of the Ministers' Deputies. 
194. Adopted by UN G.A.Res. 34/169 (17 Dec. 1979). 
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and uphold the human rights of all persons." A more recent reaffirmation 
of the right of "all persons under any form of detention or imprisonment" 
to "be treated with humanity and with respect for the inherent dignity of 
the human person" and not to "be subjected to torture or to cruel, inhu­
man or degrading treatment or punishment" (to be "interpreted so as to 
extend the widest possible protection against abuses, whether physical or 
mental") is contained in the comprehensive Body of Principles for the Pro­
tection of All Persons under Any Form of Detention or Imprisonment.195 

Needless to say, humane treatment is mandated under international 
rules pertaining to asylum-seekers and refugees "whose tragic plight re­
quires special understanding and sympathy."196 Conditions of detention 
should in no case fall below the "basic human standards" embodies in EX­
COM Conclusion No. 22 of 1981.197 In particular, asylum-seekers should be 
located by reference to their safety and well being as well as the security 
of the state of refuge; be provided with the basic necessities of life; their 
family unity be respected and assistance in tracing relatives be given; mi­
nors and unaccompanied children be adequately protected; sending and 
receiving mail and receipt of material assistance from friends be allowed 
and where possible appropriate arrangements be made for the registra­
tion of births, deaths and marriages. 

3.2 The British Position 

3.2.1 Legality of Detention 

Under UK immigration law, "administrative detention" (as distinct from 
custody following an arrest for an immigration or related offence) is only 
authorised pending the removal of the person from the UK.198 As held in 
Re Hardial Singh199, the power given to the Home Secretary (as well as to 
immigration officers with respect to certain categories of persons) to de­
tain should not be used for any purpose other than pending removal. Such 
power was further restricted to the period reasonably required for this 
purpose. It was also implicit that the Home Secretary should act expedi-

195. Supra n.l87, Principles I and 4. 
196. See Conclusion (m) in EXCOM: Note on Detention 1986, supra n. 182 at p.14. 
197. Supra n. 181. 
198. Two exceptions are recognised -under Immigration Act 1971, Schedule 2, paras 2 & 16 
and Schedule 3, para. 2(2)- but for specific and obvious reasons. Thus a newly arrived pas­
senger may be detained pending further examination and detention may be imposed follow­
Ing a decision or recommendation to deport where no deportation order has yet been made. 
199. [1983]1mm.AR 198 sb nom R v. Governor of Durham Prison, ex parte Singh, [1984]. 1 All 
ER 983, [1984]1 WLR 704, QBD. 
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tiously to ensure that all necessary steps were taken for removal within a 
reasonable time. A failure to take the action required or to take it suffi­
ciently promptly will render the detention unlawful. 

In fact, the power to detain granted to the immigration authorities is 
discretionary and may be disposed with. Detention may be substituted 
with a temporary release or admission subject to restrictions as to resi­
dence and reporting to the police.200 

Some provisions are also made under the Immigration Act for applica­
tion for bail by new arrivals who have been detained for more than seven 
days pending their examination201 and for those who have an appeal pend­
ing before an adjudicator (e.g. a "destination appeal" objecting to the 
country or territory to which the appellant is to be removed) or the Appeal 
Tribunat.202 

In addition, as reaffirmed in R v. Secretary for State for the Home Depart­
ment ex parte Swati203, where an applicant is in legal custody pending ex­
amination or removal, the courts have an inherent jurisdiction to grant 
bail, although "in the light of the statutory powers available to the Secre­
tary of State and to adjudicators it would be exercised only in exceptional 
circumstances, and only if leave to apply for judicial review had been 
granted." 

It is clear in any event that the legality of detention can be challenged 
by way of habeas corpus or judicial review. Indeed, in cases concerning re­
moval of "illegal entrants" (persons who obtained leave to enter the UK by 
practicing fraud or deception in contravention of the Immigration Act) 
British courts have assumed a wide power to inquire into the truth of the 
jurisdictional basis upon which the illegal entry decision rested.204 

Failing to obtain redress from the UK immigration authorities or courts, 
aggrieved detainees alleging violations of their right to liberty and security 
(under Article 5(1) of the European convention on Human Rights) may 
also petition the European Commission of Human Rights.205 

200. Immigration Act 1971, Schedule 2, para. 2(1) & (2). Note the recommendation by the 
Home Affairs Sub-Committee on Race Relations and Immigration in its Report on Refugees 
and Asylum with Special Reference to the Vietnamese, 1984-5 [hereafter:SCORRI Report] 
para. 109- that "in normal circumstances asylum-seekers at ports of entry who would other­
wise be detained be granted temporary admission to a refugee hostel or other suitable or ac­
cepted accomodation." 
201. Immigration Act 1971. Schedule 2, para. 22(1). 

202. Ibid. para. 29. 
203. (1986]1 WLR 477, 485-6 (per DoNALDSON M.R.). 
204. See Kharwaja v. Secretary of State for the Home Department, [1983]1 AllER 765 (HR); 
different considerations apply In cases concerning refusal of leve to enter where all relevant 
decisions of fact as well as the application and any necessary exercise of discretion are en­
trusted to immigration officers -ibid. at 790 (per Lord BRIDGE). 
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3.2.2 Conditions of Detention 

Persons detained pending removal or deportation are deemed to be in 
"legal custody"206 and hence subject to the law governing the prison sys­
tem in the United Kingdom, namely the Prison Act 1952 and the Prison 
rules 1964 (as amended). 

Like other prisoners they are guaranteed certain rights and recourse to 
institutional enforcement, including to the Parliamentary Commission for 
Administration through a Member of Parliament and to the European Com­
mission of Human Rights (before which they may challenge the Prison 
Rules themselves as well as violations of the Rules). They could also rely 
on general civil and criminal law for protection by the courts.207 

3.3 Regional Attitudes 

3.3.1 Legality of Detention 

No Asian country has incorporated a specific exemption from penalties 
for illegal entry or presence of asylum-seekers. Rather, in line with prevail­
ing policies of "humane deterrence" Indo-Chinese arrivals have invariably 
been designated "illegal immigrants" and consequently exposed to the 
risk of prosecution, punishment, detention or deportation. 

In practice, the enforcement of immigration rules in the region is to a 
large extent a function of the policies of the governments in power which 
in turn are influenced by ad hoc factors such as size of the influx, repatri­
ation prospects, resettlement opportunities, availability of foreign aid and 
attitudes towards the country of origin.208 

205. See cases cited in l.A.MACDONALD,Immigration Law and Practice in the United Kingdom, 2nd 
edn. (Butterworths, 1987) at p.295-7. 
206. Immigration Act 1971, Schedule 2, para. 18(4). 
207. In the case of some breaches of the Prison Rules -e.g., the use of unnecessary force by 
a prison officer against a prisoner- there will be a remedy in tort or In criminal law. 
208. Note, for example, the different treatment accorded by the Thai Government to Vietnam­
ese, Kampucheans, Laotians and Burmese- see V.MUNTARBHORN, "Asylum In Thailand" (forth­
coming). MUNTARBHORN recounts the various changes in policies by the Royal Thai 
Government, including the introduction in 1980 of the "humane deterrence" policy covering 
four basic tenets: (1) the closing of the Thai border to new arrivals; (2) detention of illegal 
entrants in camps characterised by harsh conditions; (3) no resettlement for new arrivals; 
and (4) "minimum standard of treatment"- not higher than strictly necessary for subsis­
tence. The author also observes that the presence of international humanitarian organisa­
tions, such as the UNHCR and the ICRC, "acts as a disincentive against too strict enforcement 
of immigration law against asylum-seekers" 
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Whether founded upon the illegal entrance of the asylum-seekers or 
not, it is evident that detention measures implemented in the region are 
not predicated on legitimate reasons (such as serious threat to the com­
munity or to national security or the likelihood of abscondment). Nor are 
they contingent upon determination of refugee status or other specific ob­
jectives but are maintained pending a .. resolution of the situation." By the 
same token, political realities militate against utilisation of the judicial or 
administrative review even if such provisions might theoretically be avail­
able under the regional constitutions or laws. 

3.2.2 Conditions of Detention 

Although, with the exception of the Philippines, none of the first asylum 
countries in the region are parties to the Refugee Convention or its Prot~ 
col, they have accepted UNHCR protective role and at least one country 
(fhailand) is a member of its Executive Committee. As such they may be 
assumed to be guided by the UNHCR conclusions concerning protection 
of asylum-seekers. Minimum standards of treatment are also contained in 
the regionally important instrument of Principles concerning the Treat­
ment of Refugees, adopted by the Asian African Legal Consultative Com­
mittee in 1966 (as supplemented in 1970 and 1987). 

Indeed, to varying degrees conditions in the region's camps adhere to 
the prescribed standards. It may also be noted that while some form of de­
tention of asylum-seekers is practiced by all first asylum countries in the 
region, the extent of physical and psychological confinement differs ac­
cording to circumstances. Thus, for example, in camps located away from 
major population centres and managed by voluntary relief agencies, de­
tainees enjoy greater autonomy.209 

3.4 The Hong Kong Approach 

3.4.1 Legality of Detention 

Not unlike other countries of first asylum, Hong Kong has responded to 
the continuing influx of lnd~hinese boat people in a period of "compas-

209. In Malaysia's main camp, which Is located on an island and administered by the Malay­
sian Red Crescent Society. "the Vietnamese run their own show, they have their own govern­
ment and camp committee", as reported In K.GRIFFIN & J.NIP, "HK Camps Worst in Region", 
SCMP 29 Oct. 1989. Freedom of movement is also enjoyed by the population of the Philippi­
nes's First Asylum Camp in the Island of Palawan (ibid.) . More restrictive are Thailand's 
camps (not the border camps) which are managed by the Thai Ministry of the Interior (and 
located amongst the poorest villages In Thailand) although "much of the work In the camps 
was farmed out to the Vietnamese" (ibid.). 
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sion fatigue" with its own version of "humane deterrence." Thus, 1982 saw 
the introduction of detention of arrivals in closed camps to be followed by 
strict deterrent measures in June 1988 with the establishment of detention 
centres for the incarceration of asylum-seekers awaiting determination of 
refugee status and for those "screened out." 

Yet, notwithstanding its regional"compatibility" and pragmatic inevita­
bility, Hong Kong's policy of confining Vietnamese refugees in closed 
camps and asylum-seekers in detention centres deviates from the interna­
tional standards outlined above.210 To begin with, it lacks a legitimate aim; 
it is not predicated upon a particular conduct or omission and does not de­
pend on the establishment of justificatory facts (such as suspected crimi­
nal intent, activity or association and the likelihood of absconding). Nor is 
it related to the prospect of removal to the country of origin or based on 
considerations of national security or public safety. 

The Government's declared aim of discouraging further arrivals as part 
of a programme of "humane deterrence"211 cannot be regarded as legiti­
mate (or, for that matter, humane) and is "never justifiable under interna­
tional law."212 Indeed, it has been argued that such a policy is "wholly 
inconsistent with the .. .international system for the protection of refu­
gees" as it is "likely to increase the risk to individuals still in a country 
where they risk human rights violations by discouraging them from leav­
ing to seek asylum in a country where they believe they will be detained 
indefinitely on arrival. "213 Some critics have gone even further to suggest 
that the detention measures employed by. the Hong Kong Government 
breach the fundamental norm of non-refoulement since they constitute 
"constructive refoulement by deterring people whose life or freedom is 
threatened from exercising their right to seek asylum or -once arrived­
effectively forcing them to abandon their claim for asylum and volunteer 
to return to a country where their life or freedom is in danger."214 

In addition to the apparent illegitimacy of their aim, the Hong Kong au­
thorities seeking to justify the detention policy would be unable to satisfy 
international requirements of "necessity." Thus, they would have consid­
erable difficulty in showing a reasonable relationship between detention 
and the objective which it claims to underpin. The putative causal rela-

210. The following analysis is largely a reproduction of arguments advanced by the author in 
her article on "Refuge in Hong Kong", 1 IJRL (1989), at pp.449, 457-466. 
211. See statement by R.LucE, (ex) Minister of State, Foreign and Commonwealth Office: "We 
had to have closed camps introduced as from summer 1982 as a policy of humane deter­
rence." SCORRJ Report, supra n.100, Vol. II, at p.145 (Q 217). 
212. Working Group on Detention- Conclusions, supra n.183, Sec.lll at p.6. 
213. Amnesty Memorandum, supra n.98 at p.48. 
214. See IRAC Report, supra n.23 at pp.77n, 90, 91. 



HONG KONG'S RESPONSE 83 

tionship might be said to exist, were there some tangible evidence that de­
tention constituted an effective deterrence. Such evidence, however, is 
lacking. While the relevant figures show a marked decline in the number of 
arrivals- and at a faster rate than elsewhere in the region- subsequent to 
the introduction of closed centres215 it is by no means clear that this re­
versal of trend can be attributed solely to the policy of closed centres rath­
er than to the territory's slow rate of resettlement or other factors, 
particularly since other States in the region implemented detention mea­
sures as well. Indeed, an upsurge in arrivals occurred in 1988 and 1989 
while the detention and deterrence policies remained in force216 and more 
than 48,4 73 arrived since screening was introduced. 217 

In spite of the Government's extensive publicity effort which utilizes 
multiple channels to convey the message of detention and the remote 
prospect of resettlement and the fact that Vietnamese boat people arriv­
ing in Hong Kong are provided with the option of "continuing their jour­
ney" with local assistance,218 asylum-seekers from Vietnam still find the 
territory attractive. 

Nor can proportionality between means and ends be established by re­
sorting to a cost-benefit calculus. The adverse psychological consequenc­
es of prolonged detention and the "danger of creating a 'hard core' who 

215. In 1983 arrivals were 53% less than those in 1982 compared with a regional decline of 
36%; In 1984 and 1985 the Hong Kong decrease was 39% and 44% respectively, and that of the 
region 11% and 14% respectively, per information supplied by the Chief Executive Officer 
(Refugees), Refugee Division, Security Branch. 
216. The number of arrivals In 1989 was almost twice the 1988 figure and ten times that of 
1987:34,116 Vietnamese reached the territory in 1989 compared with 18,328 for the whole of 
1988 and 3395 in 1987. See V. LEE, "Influx of Vietnamese Double Previous Year", SCMP30 Dec. 
1989. 
217. Per information received on 15 Aug. 1990 from Refugee Division Security Branch. 
218. The following notice was despatched to the boat people in the period from July 1982-
June 1988: "All former residents of Vietnam seeking to enter Hong Kong since July 1982 are 
detained in special centres. If you do not leave Hong Kong now, you will be taken to a closed 
centre and detained there indefinitely. You will not be permitted to leave the detention dur­
ing the time you remain In Hong Kong. It is extremely unlikely that any opportunity for reset­
tlement will be forthcoming. You are free to leave Hong Kong now, and If you choose to 
continue your journey will be given assistance to do so." In June 1988, the "Warning Notice" 
given to Vietnamese entering Hong Kong waters read:"There is a new policy in force In Hong 
Kong. Former residents of Vietnam seeking to enter Hong Kong as economic migrants are 
now treated as illegal immigrants. You are free to leave Hong Kng. If you choose to continue 
your journey you will be given food and water and, if necessary, your boat will be repaired. 
If you do not leave Hong Kong and are found to be an economic migrant you will be detained 
as an illegal immigrant pending repatriation to Vietnam." A similar communication is con­
tained In a revised "Notice on Arrival", introduced in September 1988 (to reflect more accu­
rately the Initial status of arrivals as "asylum-seeker" as distinct from "illegal immigrants"), 
as follows: "Former residents of Vietnam seeking to enter Hong Kong are now subject to a 
process to decide whether or not they are refugees as defined in the 1951 UN Convention Re­
lating to the Status of Refugees. Those found not to be refugees will be treated as illegal im­
migrants. As an illegal immigrant you will be detained pending repatriation to Vietnam. 
However, you are free to leave Hong Kong if you choose to continue your journey, you will 
be given food, water, and If necessary, your boat will be repaired." 
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would be almost impossible to resettle anywhere" constitute social costs 
that outweigh any possible benefits. Unfortunately, the negative effects 
are of a long-term nature and do not lend themselves easily to quantifica­
tion. Hence utilitarian policy-makers see no compelling reasons to reas­
sess their strategy. 

Finally, the Hong Kong Government would not be able to claim "neces­
sity" by reference to internationally recognised grounds for departure 
from basic freedoms such as "national security", "public order" or "public 
safety." The large inflow of asylum-seekers 

doubtless imposes some burden on the territory, but their is no solid 
evidence that it constitutes a serious threat to public order or to the gen­
eral welfare - physical, economic or moral - of the community. The argu­
ment that in the absence of detention the number of Vietnamese arrivals 
would escalate and render the administration of the refugee problem un­
manageable, endangering in the process the well-being of the population 
at large, is difficult to substantiate in view of Hong Kong's impressive 
record of crisis management.219 

Legality and necessity aside, the local practice of detention of asylum­
seekers and refugees fails to meet the procedural safeguards laid down by 
the international community seeking to protect those prone to abuse. In 
particular, no right to challenge the lawfulness of detention is afforded the 
detainees under Hong Kong's immigration law. Indeed, it is doubtful 
whether an application for review of a detention order is likely to succeed 
given that such an order is authorised under the Immigration Ordinance 
(Section 13A) and that the legality of duly passed legislation is not subject 
to review by the courts under the territory's present legal system. 

Nor can a case founded on the ground of discrimination be brought be­
fore the local courts in the absence of the relevant constitutional guaran­
tees, notwithstanding the international legal validity of the claim by 
Vietnamese detainees that they are victims of discrimination as other 
aliens under the Immigration Ordinance may not be detained unless there 
is a risk that they might abscond or that they constitute a threat to nation­
al security.220 

An aggrieved asylum seeker or refugee seeking to vindicate his or her 
rights under the relevant conventions would likewise be unable to secure 
redress at the international level. This ultimate option cannot be exercised 

219. Note that Hong Kong coped reasonably well with large influxes- exceeding in one year 
(1980) 84,000- notwithstanding their unrestricted movement and access to employment in 
Hong Kong. 
220. One observer has speculated, however, that a request may be made that Vietnamese de­
tainees be allowed the same opportunity as other aliens for release upon recognizance. See 
IRAC Report, supra n.23 at p.lOO. 
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since the United Kingdom has not signed the Optional Protocol to the In­
ternational Covenant on Civil and Political Rights, has not extended the 
European Convention on Human Rights to Hong Kong and has not accept­
ed the competence of the European Commission of Human Rights to re­
ceive petitions in respect of matters occurring within the territory. 221 

3.4.2 Conditions of Detention 

Conditions in closed and detention centres in Hong Kong have been the 
subject to much criticism by international human rights and relief organi­
sations. The territory's camps have even been said to be "the most repres­
sive in the region" because of the "stronger security presence, the fact that 
"boat people have little to say over their lives, and even the children [are] 
treated like prisoners. "222 Critics have stopped short however of conclud­
ing that such conditions constituted crue~ inhuman or degrading treat­
ment of the detained asylum-seekers. 23 They have nonetheless 
proceeded to decry the absence in general of humanity and regard to the 
inherent dignity of the human person as prescribed under the relevant in­
ternational norms and have condemned the various departures from gen­
erally recognised international standards as well as the infringements of 
Hong Kong's own law. 

Of particular concern have been incidents of reported abuses and mis­
treatment by government officers224 which, as one observer has conclud­
ed, "violated all applicable rules" including Hong Kong's Closed Centre 
Rules225 and Prison Rules226 and were hardly in keeping with the Govern­
ment's commitment227 to treat asylum-seekers in a "humane and dignified 
manner." 

Claims of violations of detainees' physical integrity have also been 
made in relation to the punitive detention measures employed against s~ 
designated "trouble-makers" in the absence of sufficient legal safeguards. 
Questions have been raised as to the legality of the transfer from a deten-

221. See decision of 12 Mar. 1990 by the European Commission of Human Rights as to admis­
sibility of Application 16137/90 by Bui Van Than & Others against the United Kingdom. The 
application was dismissed as inadmissible on jurisdictional grounds. 
222. See K.GRifllN & J.NIP, ~HK Camps Worst In Region- Amnesty" (SCMP 29 Oct. 1989), quot­
Ing refugee relief workers with experience across Asia. Note, however, recent endorsement 
by the Government of a report which detailed measures aimed at vastly Increasing the In­
volvement of Vietnamese Internees In the day-to-day operation of the largest detention cen­
tre In Hong Kong. See F.MACMAHON, ~uNHCR Endorsement for Report on Whitehead", SCMP 16 
June 1990. A seminar was also organised by the Government with a view to finding ~ays to 
make life more tolerable for the Vietnamese boat people". See F.MACMAHON, ~mlnar Called 
to Improve Centres", SCMP 18 June 1990. 
223. One exception was identified regarding a temporary centre which has since closed. Am­
nesty Memorandum, supra n. 98 at pp.45-6. 
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tion centre to a maximum security cams of persons not charged with any 
offence against the laws of Hong Kong. 28 Critics draw a special attention 
to the potentiai229 for abuse given that there is "no formal process where­
by a determination of 'trouble-maker' status is made, nor any procedure 
involving a hearing for the individual concerned before such a determina­
tion is made."230 

It appears, however, that the authorities are given wide disciplinary 
power under the Closed Centres Rules which also include a provision that 
a detainee is deemed to have committed an offence if he or she "in anyway 
offends good order and discipline" [Rule 34(1<)]. While an aggrieved asy­
lum-seeker may be able to apply for a writ of habeas corpus231 , the chances 
of success seem remote, particularly in the light of a recent decision by a 
Hong Kong High Court judge to reject such an application brought by two 

224. An inquiry into an incident at Hei Ling Chau Detention Centre by two Justices of the 
Peace has confirmed the unnecessary use of force by Correctional Services Department Of­
fleers on many asylum-seekers who had not resisted any order and the attempts by the offic­
ers to suppress allegation of assault on the asylum-seekers. See CHANG & PETERSON, "Report of 
Justices of Peace on Complaints Concerning the Treatment of Vietnamese Boat People at Hei 
Ling Chau on 18 and 19 July 1988" (29 Sept. 1988) at pp.35-38. Amnesty Memorandum con­
tains a detailed account pertaining to assaults by officers of the HK Royal Police Force at the 
Shek Kong Detention Centre on the night of 23-24 July 1989 resulting in the death of one asy­
lum-seeker and injuries of more than one-hundred detainees: supra n. 98 at pp.31-39. Undue 
force was also alleged to have been used by members of the Tactical Response Squad of the 
CSD during the forcible removal of 48 "screened out" asylum-seekers from Chi Ma Wan De­
tention Centre to the Phoenix House Detention Centre in the early morning hours of 31 Oct. 
1989: Amnesty Memorandum, supra n. 98 at pp.39-44. On 4 May 1990 a weapon search opera­
tion conducted by the police (1200 officers) in the territory's largest detention centre (White­
head) has triggered fierce allegations by the Centre's inmates concerning the "inhumane acts 
by the Royal HK Police Force" during the operation, the "acts of oppression, barbarous beat­
ing and corporal punishment"- "in the face of no resistance"- "somewhat like the acts of the 
Nazis to the Jews in 1936" (a Jetter sent to the Governor, as cited in F. MACMAHON, "Detainees 
Demand Inquiry on Raid", SCMP 12 May 1990). See also protest by the UNHCR regarding the 
"use of tear gas (106 rounds were fired) directed in enclosed spaces at a camp population 
comprising large number of women and children (8,532 out of 22,294 are children under the 
age of 17 and 6,187 are women) and other vulnerable persons during a massive weapons 
search." The UNHCR further contended that "[t]he reported abuses of asylum seekers during 
the operation, and the wide scale destruction of personal property as well as extreme dam­
age to education facilities can ... have no result but further radicalise the centre population 
and increase the risk of even more tension and violence". Cited in F.MACMAHON, "UNHCR in 
Protest over Camp Search", SCMP 12 May 1990. 
225. Immigration (Vietnamese Refugee Centre) (Closed Centre) Rules, Immigration Ordi­
nance, Cap.l15, Laws of Hong Kong (1982 edn.) Rule 36. 
226. Prison Rules, Prison Ordinance, Cap.234, Laws of Hong Kong, Rule 237. 
227. Statement of Understanding, supra, para. 1. 
228. See letter sent to the Chairman of the Bar Association Human Rights Sub-Committee, cit­
ed in S. GREEN, "A Camp Heading for Trouble", SCMP 19 July 1990. 
229. Some allegations have been made that those removed were in fact community leaders 
expressing dissent in connection with forced repatriation. See Report of the Delegatin of the 
Women's Commission for Refugee Women and Children to Hong Kong (Jan. 5-12, 1990) at 
p.10. 
230. Supra, n.228. 
231. By virtue of Sec. 13BA of the Immigration Ordinance. 
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asylum-seekers who had been moved to a prison after disturbance at a de­
tention centre. The judge, accepting as valid authorisation produced by 
the Director of Immigration, held that the latter had properly exercised his 
discretion. 232 

4. SOLUTIONS 

4.1 Voluntary Repatrladon 

4.1.1/nternational Rules 

Ranked as a "basic or primordial solution"233, voluntary repatriation is 
firmly grounded in human rights law and has as its main concern the safe­
ty and well-being of the refugees. Fundamental to this solution is the right 
of persons to return voluntarily to their country of origin234 under condi­
tions of safety and dignity. 235 

"Voluntariness" in tum has been interpreted and elaborated in numer­
ous international forums as presupposing "freely expressed wish of the 
refugees themselves"236 "based on full information [of the situation in the 
country of origin, including information regarding the extent to which re­
patriates will be assisted and protected upon return] and freedom from 
constrain [levels of assistance in the country of refuge must not have de­
creased so as to induce refugees to return to their country of origin] ."237 

It also presupposes the "elimination or at least the substantial removal 
of the cause of fear or da~r which had led to the departure of refugees 
from their home country" as well as the "willingness of the country of 

232. Application by TranQuoc Cuong and Khuc The Loc, as reported In SCMP 26 May 1990. 
233. See Report of the Round Table on Solutions to the Problem of Refugees and the Protec­
tion of Refugees (San Remo,12-14 July 1989) [hereafter: 1989 Round Table on Solutions]; see 
also, EXCOM Conclusion on Voluntary Repatriation No. 18 (XX[) 1980, regarded as reflecting 
International law and general international practice. 
234. See Art. 13(2) UDHR; Art. 121CCPR; Art. 12(2) ACHPR; UN Sub-Commission of Prevention 
of Discrimination and Protection of Minorities Draft Declaration on the Rl~ht of Everyone to 
Leave any Country Including his Own and to Return to his Country, UN Doc. E/CN.4/Sub.2/ 
1988/35 and annexes; Strassbourg Declaration on the Right to Leave and Return, adopted 9 
May 1989; Principle 20, CSCE Final Act, Helsinki (1975); Vienna Follow-up Meeting (1989). 
235. This element flows from basic international humanitarian principles of security and lib­
erty and from the right of freedom of movement. 
236. See, e .g., EXCOM, Note on International Protection, A/AC 96/694 (3 Aug. 1987), para. 50. 
237. Ibid. para. 51. 
238. EXCOM, Note on International Protection, A/AC 96/660 (23 July 1985), para. 30. 
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origin to readmit its national and to co-operate with the country of asylum 
in arranging for their safe return."239 

Further guiding principles have been incorporated in the various stud­
ies and conclusions on voluntary repatriation regarding agreements for 
safe return, monitoring mechanisms and reintegration programmes. More 
specifically, recommendations have been made for the negotiation of writ­
ten international repatriation agreements to be made available publicly 
and contain ~uarantees of safety, dignity and waiver of prosecution and 
persecution; 40 the institution of effective international mechanisms for 
monitoring compliance with the terms of agreements (including recogni­
tion of UNHCR's legitimate role in this respect, which extends beyond the 
immediate moment of return, and facilitation of UNHCR's direct and unhin­
dered access to returnees);241 and the establishment of reintegration 
projects to promote "durable re-insertion into the original community."242 

It should be emphasised that the above principles, which stem from ba­
sic human rights of individuals, ap~1 with equal force to the voluntary re­
turn of "rejected asylum-seekers." 4 

Finally, of additional relevance is perhaps the right to compensation 
enjoyed by refugees. As propounded under the Draft Declaration of Prin­
ciples of International on Compensation to Refugees and Countries of Asy­
lum 244 , " [ s) ince refugees are, by definition forced directly or indirectly out 
of their country, they are deprived of the full and effective enjoyment of all 
articles in the Universal Declaration of Human Rights that presuppose a 
person's ability to live in his own country if he so chooses. Accordingly, 
the State that turns him into a refugee is in violation of all articles of the 
Declaration ... " [Principle 3] and hence incurs an international obligation 
inter alia to pay compensation [Principle 6]. Indeed, "[t]he annual, near 
unanimous reaffirmations since 1948 of General Assembly Resolution 
194(111) paragraph 11 of 1 December 1948, which grounds the right of refu­
gees to compensation on 'principle of international law or ... equity', have 
imbued this right with the quality of customary law ... "[Principle 7] . 

239. Loc.clt. 
240. See 1989 Round Table on Solutions, supra n. 233 para. 52 and conclusion 17; see also 1989 
CPA, supra n. 72, para 13(a). 
241. 1989 Round Table on Solutions, supra n. 233, para. 51 ; 1985 Note on Protection, supra n. 
238, conclusion 14; 1987 Note on Protection, supra n. 236, para. 55. 
242. 1989 Round Table on Solutions, supra n. 233, conclusion 7. 

243. See discussion in G.T.L COLES, Solutions to the Problems of Refugees and the Protection of 
Refugees, a Background Study (1989) [hereafter: Background study] at pp.318-322. 
244. Adopted by the International Law Association at Its 63rd Conference In Warsaw, 1988. 
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4. 1.2 The British Position 

As one of the members of the Executive Committee of the High Commis­
sioner of Refugees [EXCOM], the UK is presumed to have endorsed its con­
clusions pertaining to "voluntary repatriation. "245 it has thus recognised 
that voluntary repatriation generally constitutes the most appropriate so­
lution to the refugee problem , that persons enjoy the right to return vol­
untarily to their country of origin , that repatriation of refugees should 
only take place at their freely expressed will and be carried out under con­
ditions of absolute safety, preferably to the place of residence of the refu­
gees in their country of origin. 

In practice, however, the UK Government seems more concerned with 
numerical targets and, as declared with reference to Indo-Chinese asylum­
seekers, aims to ensure that "the rate of returns to Vietnam is sustained at 
1,000 a month and that if there are fewer than 100 volunteers, the differ­
ence should be made up by non-volunteers. "246 

At the same time, on 12 October 1988, the UK concluded an agreement 
with the Socialist Republic of Vietnam on the "phased return to Vietnam of 
those who have already applied to return. "247 In addition, the British Gov­
ernment stated that "reintegration assistance is ... made available to help 
returnees settle back into their communities, with volunteers receiving 
slightly more generous terms. The Government is also considering finan­
cial support for NGO activities in areas of Vietnam from which boat people 
predominantly come."248 The UK has further undertaken in February 1990 
to help fund a new transit centre in Hanoi to house an increased number 
of volunteers. 249 

Yet, as pointed out by critics the UK/SRV agreement fails to satisfy one 
of the primary conditions for repatriation consistent with international le­
gal standards in that it does not contain a guarantee by the SRV that none 
of the individuals received back will be penalised for having left the coun­
try. 250 In fact the Vietnamese Government announced at the time of the 

245. See, e.g., Conclusion No. 18 (1980); Conclusion No. 40 (1985). 
246. See observations by the Government on the Second Report of the Foreign Affairs Com­
mittee (23 May 1990) para. 34. See also statement by the [ex] British Foreign Minister, FRANCIS 
MAUDE, that "[t]he numbers who have gone back voluntarily are miniscule compared to the 
numbers who have come and It Is clear that at the moment it is not solving the problem ... we 
have to look at other means.~ Cited in F.MACMAHON, "'Uttle Faith' In Voluntary Repatriation", 
SCMP 19 Sept. 1989. 
247. See Joint Communique Issued by the SRV, UK and HK Governments following the Octo­
ber talks, reproduced in IRAC Report, supra n. 23, Annex E. 
248. Observations by the Government, supra n. 246, para. 36. 
249. SeeS. MACKUN, "Hanoi, UK to Step up Returnees~. SCMP 22 Feb. 1990. 
250. See IRAC Report, supra n. 23 at 80 et seq. 
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agreement that only those returning who did not act against the Govern­
ment would receive no more than a warning. 251 By implication, returnees 
who are considered to have fled "with the intention of opposing the Peo­
ple's Government" or to have illegally organised or forced others to flee 
would be prosecuted and severely punished in accordance with the SRV 
Criminal Code.252 

Nor does the repatriation agreement embody a waiver of persecution 
and discrimination or guarantees by the Vietnamese Government that re­
turnees' civil rights be restored and their property recovered. 

4.1.3 Regional Attitudes 

Asian attitudes regarding repatriation- both voluntary and involuntary 
(and for that matter to the issues of "solutions" in general) are character­
ised bi: their inter-state, as distinct from human rights-based, orienta­
tions.2 3 The refugee problem is perceived as one drainage of national 
resources, social disruption and political instability, and solutions are 
sought in terms of shifting burdens. 

Typical in this respect is the joint communique issued by the Foreign 
Ministers of the Association of Southeast Asian Nations (ASEAN) at their 
meeting in July 1990 grounding their call for repatriation of Indo-Chinese 
asylum-seekers on the "continuing influx [that] has imposed tremendous 
cost and created severe socio-economic, political and security problems 
for the countries of temporary refuge. "254 The statement echoed the com­
munique released at the Twelfth ASEAN Ministerial Meeting eleven years 
earlier (Bali, 30 June 1979) in which they "expressed grave concern over 
the deluge of illegal immigrants/displaced persons from Indochina which 
has reached crisis proportion and has caused severe political, socio-eco-

251. See D. WALLEN, "Hanoi Vows not to Punish Boat People who Return", SCMP 11 Oct. 1988. 
252. Articles 85 and 88; cited in lRAC Report, supra n. 23 at p.58. Note that the waiver from 
prosecution contained in the Memorandum of Understanding on the Principles and Proce­
dures for Voluntary Repatriation concluded on 16 Dec. 1988 between the SRV and the UNHCR 
is confined to persons who have left the country without official permission (I.e. those violat­
ing Art. 89 - the least severe of the three SRV criminal measures relating to "illegal depar­
tures". 
253. Contrast with regional attitudes as reflected in the Declaration and Concerted Plan of Ac­
tion in Favour of Central American Refugees, Returnees and Displaced Persons, adopted by 
the International Conference on Central American Refugees (CIREFCA), UNDoc.CIREFCN89/ 
14 (31 May 1989), e.g., Section II , Part One, C13(c): "The Problems of refugees, returnees and 
displaced persons and the proposals for solutions should continue to be treated on a strictly 
humanitarian and non-political basis; in this context, States are guided above all by consid­
erations of solidarity with the individuals in need and the importance of identifying humane 
solutions to their problems, giving priority to the preservation of life and personal safety 
above any other consideration." 
254. Cited in the Report "US Criticised over Viets", SCMP 29 July 1990. 
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nomic and security problems in ASEAN countries and will have a destabi­
lising effect the region. "255 

Emphasis on "burden borne" is invariably combined in the respective 
statements with demands for burden-sharing in accordance with the rele­
vant apportionment of responsibility. Repatriation is thus viewed as an el­
ement of discharge of obligation by the State of origin beari~ 
responsibility for the "root conditions" which caused its citizens to flee. 2 

Such was also the approach taken by the Asian-African Legal Consulta­
tive Committee in its 1985 study of "Status and Treatment of Refugees" 
which dealt with voluntary repatriation in a section entitled "Principles of 
State Responsibility."257 

Although supporting in principle voluntary repatriation as a "durable 
solution", the region's representatives to the 1989 Geneva conference who 
urged "a swift and final solution" to the problem258 appear to consider the 
involuntary repatriation of asylum-seekers determined not to be refugees 
as more expedient 

4.1.4 The Hong Kong Approach 

Although the Hong Kong Government's efforts to find "solutions" to the 
refugee problem have been primarily directed towards mandatory repatri­
ation of non-refugees, it has declared its "full" and "wholehearted" support 
for voluntary returns.259 Furthermore, the Government considers repatri­
ation on a voluntary basis an inadequate measure on its own to resolve the 
issue of the large number of non-refugees already in the territory and as a 

255. Cited in: Study on Human Rights and Massive Exoduses (Report by SADRUDDIN AGA KHAN, 
Special Rapporteur, 38 UN ECOSOC Off. Rec., Commission on Human Rights (UNDoc.E/CN.4/ 
1503 Annex 11) at p.19 (1981). 
256. See summary of "perspectives" evident among the participants of the [1989] Geneva 
Conference In M. KNOWLES, MThe International Conference on Indochinese Refugees and Its Af­
termath", Refugee Polley Group Issue brief (Aug. 1989). 
257. The paper is discussed In CoLES, Background Study, supra n. 243 at pp.278-281. 
258. KNOWLES, supra n. 256 at p.2. 
259. See Secretary for Security's speech, Leg. Co Proc 29 Nov. 1989 at p.495. Note, however, 
the scathing comments by legislative Councillors describing voluntary repatriation as Mridlc­
ulous, If not deliberately contrived as a joke" (MAs we are all aware, there was no way of es­
caping Vietnam without having to go through a lot of hardships on the rough seas, and risking 
one's life in the process. Unless there are special compelling reasons, it Is Inconceivable that 
they would volunteer to go home just like that") (per Miss LEuNG] LegCo Proc 29 Nov. 1989 at 
p.480. A recurrent theme among the Counsellors who seek a Mpermanent end" or an Multimate 
solution" to the problem Is the Ineffectiveness of voluntary repatriation as a deterrent: MNot 
only do they know that they will not be rejected by that even though they may be determined 
to be non-refugees, they have no fear of leaving unless they volunteered. For many of the Viet­
namese boat people, so long as they need not leave, so long would they continue to believe, 
however erroneaously, that there Is hope to move to the West where the moon Is large and 
brighter ... " (per Mr. LAM] ibid., at p. 478. 
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means of deterring new arrivals.260 The local authorities therefore have 
endorsed both modes -voluntary and involuntary- of return to Vietnam 
which are viewed as "being complementary and perfectly capable of oper­
ating alongside each other."261 

Indeed, the Hong Kong Government "helped to engineer"262 a voluntary 
repatriation programme based on the UK/SRV agreement of 12 October 
1988263 and in conjunction with the UNHCR/SRV Memorandum of Under­
standing of 16 December 1988.264 

Notwithstanding the relative success of the programme,265 observers 
have questioned its "voluntary" nature266 and have expressed concerns 
about the failure of institutional safeguards to satisfy with international 
norms.267 

4.2 Mandatory Repatriation 

4.2.1 International Rules 

The fundamental rule applicable to the issue of mandatory repatriation 
is non-refoulement, the status of which as a norm of customary internation­
al law is highlighted elsewhere in this paper. We also discussed the legal 
duty embodied in the rule to permit entry to asylum-seekers at least for 
the purpose of temporary refuge. In this section, emphasis is placed on the 
"no return, no expulsion" aspect of non-refoulement, proscribing the re­
turn or expulsion of asylum-seekers to the country where his/her life or 
freedom is threatened on account of specific circumstances. 

260. Ibid. at p.495. 
261. LegCo Proc 25 Oct. 1989 at p.97. 
262. LegCo Proc 29 Nov. 1989 at p.495. 
263. Supra n. 247. 
264. Supra n. 252. 
265. Over 4,000 asylum-seekers have returned to Vietnam under the programme, compared 
to very few from other countries in the region. 
266. See D. GALLAGHER, The Second International Conference on Indochinese Refugees: A New 
Humanitarian Consensus? (Refugee Policy Group, May 1989) at p.28: "If persons choose tore­
turn only when faced with indefinite detention in prison-like conditions, the term 'voluntary 
repatriation' cannot be used with much of a sense of integrity." See also Women's Commis­
sion Report, supra n. 299, at p.22. 
267. See critique discussed supra in text corresponding to notes 250-252. Note, however, 
press release issued by UNHCR In Hong Kong on 20 March 1989 stating that "UNHCR is al­
ready engaged In an active process of monitoring voluntary returnees to Vietnam. It has ev­
ery reason to be satisfied that the guarantees provided for those returning under the 
voluntary programme are being fully respected. In the very few instances in whiCh reports to 
the contrary have been received, UNHCR has engaged the full co-operation of the Vietnamese 
authorities In looking into them and has discovered them to be unfounded. UNHCR and the 
Government of Vietnam remain fully committed to continue co-operation in this monitoring 
exercise and In the voluntary return programme as a whole. 
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Additional attention is accorded here to questions pertaining to the 
range of application of the non-refoulement obligation, in particular its ex­
tension to cover persons who do not necessarily meet "convention refu­
gee criteria." The support in international instruments and State P.ractice 
for a broad application of non-refoulement is well documented.268 Evi­
dence includes the 1967 Declaration on Territorial Asylum which prcr 
vides: "[N]o person [who invokes the right to seek and enjoy asylum from 
persecution] shall be subjected to ... rejection at the frontier or, if he has 
already entered the territory in which he seeks asylum, expulsion or com­
pulsory return to any state where he may be subjected to persecution;"269 

reaffirmations by UNHCR of the application of non-refoulement to all per­
sons within its extended competence, persons not only in fear of persecu­
tion but also in "serious danger resulting from unsettled conditions of civil 
strife;"270 the recognition in regional treaties and declarations of a wider 
category of persons compelled to flee their countries because of acts of ex­
ternal aggression, events seriously disturbing public order, generalised vi­
olence, internal conflicts or massive violations of human rights to whom 
protection of non-refou/ement is owed;271 and practices of states of grant­
ing non-refou/ement to "non-convention refugees" such as US' "extended 
voluntary departure", Canada's "designated classes and special measures 
programmes", the UK's "exceptional admissions" or the Australian per­
mits on "strong compassionate and humanitarian grounds."272 To the ex­
amples of positive state practice, one should also add the denunciation by 
states of the breach of the norm. 273 

In fact, the application of principle of non-refoulement is "independent 
of any formal determination of refugee status by a state or an international 
organisation. Non-refoulement is applicable as soon as certain objective 
conditions occur.''274 An obligation is imposed on the receiving party on 
the basis of the objective need faced by the victim. 

The general nature of the non-refoulementprohibition is also reinforced 
by another fundamental norm of customary international law, namely the 

268. See IRAC Report , supra n. 23 at pp. 72-78. 
269. Cited ibid. at p. 73. 
270. Cited ibid. at p.74. 
271. Cited Ibid. at p. 75. 
272. Cited ibid. at pp.75-77. 
273. Such as following Hong Kong's act of repatriation of 51 asylum-seekers on 12 Dec. 1989. 
See P .BOWERING & E.I...Au, "Furore over Forced Repatriation of Viets", FEER 21 Dec. 1989 at 
pp.13-14. 
274. G.GOODWIN-GIU., "Non-refoulement and the New Asylum-Seekers", 26 Virg. JIL (1986) p.897 
at p.902 and references cited therein. See also UNHCR Report , UNDoc.E/19g5/62 (1985) paras 
22-23, stating that non-refoulement "should be acknowledged and observed as a rule of jus co­
gens even absent a finding that a person Is a convention refugee." 
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rule against torture. As stipulated in the 1984 Convention Against Torture 
and Other Cruel, Inhuman or Degrading Treatment or Punishment, "no 
State Party shall expel, return ('refouler') or extradite a person to another 
State where there are substantial grounds for believing that he would be 
in danger of being subjected to torture" [Article 3]. Indeed, the act of 're­
foulement' in such circumstances was held to constitute itself a violation 
of the rule prohibiting inhuman or degrading treatment or punishment un­
der the European Convention on Human Rights.275 A Contracting State is 
thus considered to have an indirect responsibility to guarantee that the in­
dividual will not be subjected to torture and inhuman measures upon re­
turn. It is the threat not the fact of torture or related treatment, which 
identifies a person as an actual or potential victim. 

4.2.2 The British Position 

The British obligation of non-refoulement under the Refugee Conven­
tion is given statutory expression in the Statement of Changes in Immigra­
tion Rules.276 A general clause [para. 153] in the section covering 
"deportation" sets out the special position of refugees in that "[w]here a 
person is a refugee full account is to be taken of the provisions of the Con­
vention and Protocol relating to the Status of Refugees." Also contained 
therein is a guidance to the interpretation of the Immigration Rules which 
are not to be construed as requiring action contrary to the UK's obliga­
tions under the Refugee Convention. 

A more specific rule is incorporated in Paragraph 165 which stipulates 
that " [i]n accordance with the provisions of the Convention and Protocol 
relating to the Status of Refugees, a deportation order will not be made if 
the only country to which he can be removed is one to which he is unwill­
ing to go owing to well-founded fear of being persecuted for reasons of 
race, religion, nationality, membership of a particular group or political 
opinion." 

Yet, "full account" of the Refugee Convention and Protocol is to be tak­
en "where a person is a refugee" [emphasis added]. Arguably, the efficacy 
of the non-refoulement proscription embodied in the Immigration Rules is 
undermined given the discretion vested in non-expert border officials to 
determine prima facie validity of a refugee claim and, after minimal consul­
tation, to return aliens whose claims are manifestly unfounded in the offi­
cial's opinion. Although Paragraph 73 of the Immigration rules instructs an 

275. See Amekrane Case, 16 YBECHR (1973) p.356 (Decn admiss, Report of the Commission , 
adopted 19 July 1974). 
276. Supra n. 13. 
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immigration officer to refer possible refugee cases to the Home Office for 
decision, the difficulty of policing aliens' applications at the border and 
the virtual impossibility of discovering violations through returned aliens 
may reduce the utility of these directives. 

Apart from the possibility of instances of non-refoulement at the border, 
a potential for violations of non-refoulement also exists given the lack of a 
right of appeal from within the UK against a negative determination of a 
claim to refugee status (and hence against removal as an illegal entrant). 

Be that as it may, as noted earlier, persons denied Convention recogni­
tion for failure to meet the technical requirements of the definition are 
nonetheless frequently granted asylum and consequently are protected 
from "refoulement" (although not necessarily vested with various substan­
tive rights accorded Convention refugees). Additionally, persons denied 
both refugee status and asylum are occasionally allowed to remain, and 
are thus shielded from "refoulement" at least for the duration of the permit. 

Special policy considerations- which are not necessarily articulated in 
the context of non-refoulement- seem to affect however the British Gov­
ernment's approach to mandatory repatriation of Vietnamese asylum­
seekers from Hong Kong. As reflected in the "Observation by the Govern­
ment on the Second Report of the Foreign Affairs Committee"277, purely 
pragmatic factors underlie the decisions adopted in this regard. The Gov­
ernment shares the FAC's view that "in the absence of significant levels of 
voluntary repatriation, there is no alternative to the repatriation of those 
who are screened out" [para 32] and states openly that its "objective ... [is] 
to ensure that the rate of returns to Vietnam is sustained at 1,000 a month 
and that if there are fewer than 1,000 volunteers, the difference should be 
made up by non-volunteers" [para 34]. 

The mandatory repatriation of 51 Vietnamese boat people who were 
screened out by the Hong Kong authorities was justified by the British 
Government with reference to the facts that (a) "[n]o force was used;" (b) 
it was carried out "under a bilateral agreement reached with the Vietnam­
ese Government in June 1989 which guaranteed that returnees would not 
be punished by the Vietnamese authorities"; and (c) "[t]wo former Minis­
ters ... visited Vietnam in January and confirmed that no force had been 
used a~ainst those returned and that they had not been ill-treated in any 
way."2rs 

277. Supra n. 246. 
278. Ibid. para 32. 
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4.2.3 Regional Attitudes 

Notwithstanding the various degrees of compassion displayed by the 
first asylum countries in Asia, they have presented a united front on the 
issue of mandatory re~atriation of boat people who have been "screened 
out" as non-refugees.2 9 

Viewing the refugee problem in general as one of illegal migration, the 
Southeast Asian nations seek solutions within corresponding norms, in­
cluding the rules of State [of origin] responsibility. They further rely for 
support on the Comprehensive Plan of Action agreed upon at the 1989 In­
ternational Conference on Indo-Chinese Refugees which provided that 
"persons determined not to be refugees should return to their country of 
origin in accordance with international practices reflecting the responsi­
bilities of States towards their own citizens" [Article 12]. 

The region's protagonists appear to overlook, however, the prerequi­
sites implied under the CPA, namely the establishment of guarantees and 
diplomatic arrangements necessary to ensure the safe deportation of non­
refugees to Vietnam.280 

4.2.4 The Hong Kong Approach 

Unlike its British counterpart, Hong Kong's law does not contain a for­
mal codification of the principle of non-refoulement. While as a rule of cus­
tomary international law non-refoulement has arguably the force of law in 
the territory through the common law, its incorporation is nonetheless 
contingent on the absence of clear legislation to the contrary. 

Such a potentially inconsistent provision may be contained in Hong 
Kong's Immigration Ordinance. Specifically, under Section 13E of the Ordi­
nance, the Director of Immigration is authorised to order "at any time" the 
removal from the territory of any Vietnamese refugee or person detained 
in Hong Kong under Section 13D (i.e. a detained person awaiting a decision 
to allow him of her to remain in the territory as a refugee, or a detained 
person who was refused such permission). No legislative constraints are 
imposed on the Director's exercise of discretion and no allowance made 
for considerations of personal circumstances or for the possibility of risk 
to life or ill-treatment which refugees may encounter if expelled to their 
country of origin. 

279. See F.MACMAHON, "United Call to Return Vietnamese", SCMP 17 May 1990. 
280. At present there are no formal repatriation arrangements between Vietnam and the 
ASEAN countries, although discussions on the matter have taken place within Thailand, Ma­
laysia and the Philippines. 
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Nor are refugees granted a right of appeal against removal orders and 
are unlikely to be able to avail themselves of the general appeal provisions 
in the Immigration Ordinance which are limited to persons who have the 
"right to land in Hong Kong" or the permission of the Director of Immigra­
tion to remain in Hong Kong [s. 53A]. Refugees faced with removal from 
Hong Kong also cannot rely on the International Covenant of Civil and Po­
litical Rights applicable in Hong Kong given the UK's reservation regarding 
the application of Article 13 "in so far as it confers a right of review of a de­
cision to deport an alien and a right to be represented for this purpose be­
fore the competent court."281 

The Hong Kong Government could have thus invoked Section 13E to 
justify the "legality" under domestic law of the forced repatriation to Viet­
nam on 12 December 1989 of 51 "screened out" asylum-seekers.282 1n fact, 
the Government appears to claim in respect to those determined not to be 
refugees under the local screening process the power generally available 
vis-A-vis illegal immigrants. 283 

Not that any justification was demanded domestically. The Govern­
ment has the overwhelming support of le~islators284 , the Hong Kong peo­
ple285 as well as the PRC Government28 for a vigorous programme of 
mandatory repatriation. 

In order to minimize international criticism, however, several points 
have been raised in defence of the policy. It has thus been portrayed as ful­
ly consistent with the Comprehensive Plan of Action endorsed in Geneva 
- indeed, "an intrinsic and logical part of it. "287 The Government has also 
emphasised that similar provisions to those applicable to voluntary re­
turnees have been made- including arrangements for reintegration assis-

281. At present there are no formal repatriation arrangements between Vietnam and the 
ASEAN countries, although discussions on the matter have taken place within Thailand, Ma­
laysia and the Philippines. 
282. It may be Interesting to note that when proposing the Introduction of Section 13E Into 
local legislation, the Secretary for Security expressly declared that It "provides additional le­
gal powers to repatriate any refugee If and when circumstances permit." LegCo Proc 30 June 
1982 at p.1084. 
283. Secretary for Security: " ... we are fully supported by Her Majesty's Government who see 
the return of non-refugees to their country of orll(ln as being In the same category as the de­
portation of Illegal immigrants anywhere else In tfie world." LegCo Proc 29 Nov. 1989 at p.495. 
284. See Leg. Co debate on the motion urging the British Government to "secure as soon as 
possible ... the urgent mandatory repatriation from Hong Kong to Vietnam of all Vietnamese 
boat people classified as non-refugees on 29 Nov. 1989- All members with the exception of 2 
(and 2 absentions) voted In support of the motion. 
285. See supra ns. 37 and 38. 
286. See C:YEUNG, "Force Viets Home Soon, Says Zhou", SCMP 5 May 1990. Note also reports 
that the PRC sent back to Vietnam more than 77,000 Vietnamese boat people who tried to 
make their way to Hong Kong via China- F. WONG, "China Sent Back 77,000 Vietnamese", SCMP 
1 Mar. 1990. 
287. LegCo Proc 8 Nov. 1989 at p.337; LegCo Proc 29 Nov. 1989 at p.495. 
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tance, monitoring and assurances of non-persecution - and more 
specifically that "there was no evidence of any political persecution or of­
ficial harassment of the 51 who were returned to Vietnam in December."288 

Some critical observation are nonetheless warranted. Firstly, a repatri­
ation of asylum-seekers as envisaged under the CPA is premised on the es­
tablishment of a fair refugee status determination process. We noted 
elsewhere in this paper289 that doubts persist with respect to the fairness 
of the screening process in Hong Kong and that it could not, therefore, be 
relied upon to identify all those who would be at risk of human rights vio­
lations if returned to Vietnam. 

Secondly, the assurances said to have been provided by the Vietnam­
ese authorities fall short of required guarantees for safe return.290 Vietnam 
has not revoked its laws against unauthorised departure and has signed 
no international agreement for the withholding of punishment from invol­
untary (as distinct from voluntary) returnees. In fact, Vietnam's Foreign 
Minister is reported to have warned that Vietnam could not be held re­
sponsible for boat people who do not volunteer to return from Hong 
Kong. 291 Nor has an effective system for monitoring returnees over a peri­
od of time been established and occasional visits by members of Parlia­
ment or diplomatic staff are not a viable substitute for such a system. 

Thirdly, concerns over the safety of returnees have been raised in view 
of continued human rights abuses in Vietnam292, the harsh treatment of 
people caught trying to leave that countri93 and recent acts by the Viet­
namese Government to "suppress dissent."294 

288. LegCo Proc 17 Jan. 1990. 
289. See supra ns. 98-106 and 153-172 and corresponding texts. 
290. See discussion supra in text corresponding to ns. 250-252. 
291. See S:MACKLIN, "Vietnam Refuses Responsibility for Forced Return, SCMP 2.6 Feb. 1990. 
292. See F.MACMAHON, "Human Rights Abuses 'Continue in Vietnam'", SCMP 21 Feb. 1990, cit­
ing Amnesty International's report on "Vietnam: 'Renovation (Ooi Moi), the Law and Human 
Rights in the 1980s". 
293. Imprisonment or detention without trial in re-education camps from between six months 
and two years. SeeS. GREEN, "Finding Reasons to F1ee", SCMP 21 Feb. 1990, citing Amnesty's 
report, ibid. 
294. See, Hong Kong Protection of Vietnamese Asylum Seekers: Developments Since December 
1989, (Amnesty International, mimeographed, 11 July 1990) at pp.ll-12: It is suggested that 
" ... some asylum-seekers, if returned to Vietnam, could face possible detention as priosners 
of conscience, including those who were formerly re-education detainees or who served in 
the administration of the former South Vietnamese Government, as well as people whose re­
ligious, literary or other activities are unacceptable to Vietnam Government. 
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4.3 Resettlement In Third Country 

4.3.1 International Rules 

While no enforceable right to be resettled is recognised under interna­
tional law, general principles grounded on the norm of international soli­
darity and burden-sharing have been invoked to support demands for 
resettlement by third countries, reflecting the perception of the refugee 
problem as one affecting the international community as a whole. 

Reference is made in particular to the duty prescribed under the Dec­
laration on Principles of International Law Concerning Friendly Relations 
and Co-operation Among States in Accordance with the Charter of the UN 
to "co-operate in the promotion of universal respect for and observance of 
human rights and fundamental freedoms for all and in the elimination of 
all forms of racial discrimination and all forms of religious intolerance.295 

It is emphasised that this duty "was the more compelling where human 
rights violations led to refugee outflows and their adverse consequences 
for other countries.296 

In the context of international refugee law, a general approval has been 
expressed for the establishment- along lines agreed upon by members of 
EXCOM297 -of effective burden-sharing arrangements for assisting coun­
tries which receive large numbers of asylum-seekers, including the provi­
sion of "resettlement possibilities in third countries." That legitimate 
expectations have been created for third party contributions is clearly re­
flected in the Comprehensive Plan of Action endorsed at the June 1989 
Conference on Indo-Chinese Refugees calling the international community 
to "respond to the need for resettlement, in particular through the partic­
ipation by an expanded number of states" as well as a multi-year commit­
ment to resettle all the Vietnamese who have arrived in temporary asylum 
camps prior to an agreed date" [Article 9].298 

In fact, notwithstanding the absence of strong legal commitments on 
their part, developed countries have assumed responsibility for resettle­
ment of refugees granted temporary refuge by countries of first asylum.299 

Such a commitment, moreover, has been viewed as a "vital component" of 

295. GA Res.2625(XXV) of 24 Oct. 1970. 
296. Round Table on Solutions, supra n. 233 at p. 7. 

297. See Conclusion on the Protection of Asylum-Seekers In Situations of Large-scale Influx, 
adopted by EXCOM at Its 32nd Session , 12-21 Oct. 1981. A/AC.96/601 at pp.15-18. 

298. Supra n. 72. 
299. Over 1.5 million refugees from lnd~hina have been resettled in other countries since 
the fall of Saigon In 1975- per British Secretary's speech to the Geneva Conference, repr. in 
SCMP 14 June 1989. 
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any comprehensive plan of action aimed at solving the refugee prob­
lem.300 

Resettlement by third countries finds its normative basis also in other 
principles recognised by international law, such as "rescue at sea" and 
"family reunification." Thus, in connection with the universally accepted 
obligation to rescue any person in distress at sea301 , a practice of flag state 
responsibility for resettlement has developed in the South East Asian re­
gion.302 Such responsibility has nonetheless been modified to allow more 
equitable burden-sharing through the establishment in 1980 of DISERO 
(Disembarkation Resettlement Offers)303 and a complementary scheme, 
RASRO (Rescue at Sea Resettlement Offersi04 in 1985. 

The principle of family reunification is well recognised305 and underlies 
many resettlement programmes. In the absence, however, of a generally 
accepted definition of the "family", states' policies and practices tend to 
vary, sharing nevertheless a trend of restrictive application of the concept 
in matters of immigration.306 

300. Article 8, CPA, supra n. 72. 
301. See 1910 Brussels Convention for the Unification of Certain Rules of Law Relating to As­
sistance and Salvage at Sea, Art. 11; 1914 Convention lor the Safety of Life at Sea, Art. 13; 1958 
Geneva Convention on the High Seas, Art. 12(1); 1960 Convention on Safety of Life at Sea, Ch. 
V, Rg. 15; 1982 Convention on the Law of the Sea, Art. 98. For specific application to refugees, 
see 1979 International Convention on Maritime Search and Rescue, Annex 2.1.10, 5.3.3 (8). 
302. It has been observed, however, that such a practice was "based more on the practical 
difficulties in coping with mass influx of asylum-seekers faced by coastal states In that area 
than on legal principles" (as the ship does not constitute part of the flag state's territory and 
the latter cannot be deemed the country of first refuge for the purpose of the Refugee Con­
vention). See Note "Rescue at Sea", Yearbook 1984 (International Institute of Humanitarian 
Law) 108, at p.111. 
303. A pool of resettlement offers to be utilised where a flag state could not provide the re­
quired resettlement guarantee. 
304. A pool of resettlement places contributed according to a fixed criteria by any state wish­
ing to participate, allowing flag states to confine admissions for resettlement to their contri­
butions irrespective of number of persons rescued (as long as places remain available in the 
pool). 
305. For a specific link between family rights and migration, see 1975 Final Act of the Confer­
ence on Securitl and Co-operation in Europe (Helsinki Accord): Sub-section (b)- "Reunifica­
tion of Families -in the section on Human Contacts provides: "The participating States shall 
deal in a positive and humanitarian spirit with the applications of persons who wish to be re­
united with members of their family. The Final Act of 1951 Refugee Conference contained a 
recommendation stating: "The Conference, Considering that the unity of the family, the nation­
al and fundamental group unit of society, is a essential right of the refugee, and that such uni­
ty is constantly threatened, and Noting with satisfaction that ... the rights granted to a refugee 
are extended to members of his family; Recommends Governments to take the necessary 
measures for the protection of refugee's family, with a view to (i) that the unity of the refu­
gee's family Is maintained particularly in cases where the head of the family has fulfilled the 
necessary conditions for admission to a particular country; (ii) the protection of who are mi­
nors, in particular unaccompanied children and girls, with special reference to guardianship 
and adoption." See also EXCOM Conclusion on Family Reunion adopted In its 28th Session 
1972 and the "Body of Principles for Procedures on the Reunification of Familes", adopted on 
27 Jan. 1980 by the Council of the Internationallnstitute of Humanitarian Law. 
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4.3.2 The British Position 

Three main principles determine British resettlement policies: a) re­
sponse to a specific international crisis; b) ship rescues; and c) family re­
unions. 

Thus, in the context of the refugee crisis following the fall of Saigon in 
1975, the British Government authorised the entry of 300 Indo-Chinese 
who "had connections with the UN."307 1n 1976, in response to internation­
al appeal by the UNHCR, the UK accepted 116 "people who had left Viet­
nam in small boats."308 The quota was increased in January 1979 to 1500 
and at the 1979 July Conference on Indo-Chinese Refugees, the UK pledged 
10,000 resettlement places.309 Five hundred places were allocated in May 
1987 to be filled within two years, 1,000 more were announced in early 
1989310 and the recent 1989 Conference resulted in an additional promise 
to take 1,000 refugees.311 

Resettlement in the UK of Indo-Chinese asylum-seekers rescued at sea 
by British ships also originated in specific circumstances, when in mid-
1979 South East Asian countries bordering the China Sea refused to allow 
disembarkation of refugees in the absence of guarantees of resettlement 
by the country of registration of the vessel. In January 1978 the UK Govern­
ment agreed that "where required to allow their disembarkation, an under­
taking would normally be given to accept refugees rescued by UK 
registered ships for resettlement [in Britain] if no other country had 
agreed to do so within a period of 90 days."312 

Its practical origin notwithstanding, a continued313 commitment to 
provide resettlement guarantees has been justified also in humanitarian 
terms as designed "[to assist] the masters of British ships to fulfill their ob­
ligations towards those at risk at sea by facilitating their disembarkation 
at the first port of call."314 

306. See Round Table of a Group of Experts on the Reunification of Familes, Florence 4-6 Dec. 
1986, Conclusions, reproduced in lnternationallnstitute of Humanitarian Law, Yearbook 
1986-87 at p.323 (urging States to adopt a flexible approach which takes account of cultural 
and social factors). 
307. See Memorandum of the Home Office on "Admission and Settlement of Refugees from 
Vietnam". submitted as evidence to the Home Affairs Sub-Committee on Race Relations and 
Immigration (SCORRI) [hereafter: Home Office Memorandum), supra n. 200 at p.88. 
308. Loc cit. 
309. Loc cit. 
310. See D. WALLEN, "UK Will Accept a Further Quota of Refugees", SCMP 10 June 1989. 
311. Foreign Secretary's speech, repr. in SCMP 14 June 1990 at p.23. 
312. Home Office Memorandum, supra n. 307 at p.88. 
313. The UK has also agreed In July 1985 to join the RASRO scheme, ibid. at p.89. 
314. Loc cit. 
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The third source of asylum-seekers accepted for resettlement in the UK 
are family reunion cases. Yet, although initially "when the number of refu­
gees entering the UK was small, the criteria for admission of their relatives 
(mainly in Vietnam) were widely drawn: spouses, unmarried children un­
der 21, parents, and unmarried brothers and sisters were admitted. How­
ever, following the completion of the 10,000 quota it was decided that 
given the "UK's wide ranging commitments towards refugees of many na­
tionalities, it was not appropriate to maintain more generous criteria for 
the dependants of Vietnamese refugees. Accordingly, since May 1981 the 
same criteria have been applied to Vietnamese family reunion cases as to 
those involving refugees of other nationalities."315 

In fact, admission of family members of refugees is governed under the 
Immi~ration Rules and general immigration control considerations are ap­
plied. 16 Such an "interlocking of immigration policy and refugee policy" 
has attracted harsh criticism of relief and welfare agencies especially in 
the light of an alleged "racially unequal immigration policy" and related 
public attitudes to immigrants.317 

Generally, it is evident that resettlement of refugees in the UK is not en­
dorsed by the Government as a "solution" to the refugee problem. The rea­
sons stated by officials are that "to transfer refugees with their own strong 
cultural tradition to unfamiliar and remote industrialised countries does 
not always provide a satisfactory answer" and that resettlement may un­
dermine the more appropriate "regional political solutions."318The diffi­
culties of refugees in adapting to life in the UK have also been used by the 
British Government as an argument to reject requests for an increased in­
take from Hong Kong camps based on the UK's responsibility for Hong 
Kong as a dependent territory.319 It way nonetheless be noted that the 
Home Office has succumbed to pressure to expand the existing criteria of 
resettlement to allow consideration for admission of refugees whom the 
Hong Kong Immigration Department regards as "able to adequately sup­
port themselves in the UK and who desire to be settled there. "320 

315. Ibid. at pp.89-90. 

316. See, however, recommendation by SCORRI for relaxation of family reunion criteria In re­
spect of Vietnamese In camps in countries of temporary asylum. SCORRI Report, supra n. 200, 
paras 11-17. 
317. See Memorandum Submitted by the Joint Council for the Welfare of Immigrants, Appen­
dix to minutes of evidence, SCORRI Report, supra n. 200 at pp.209-210: "We fear that the Brit­
ish Government's reluctance to admit more Vietnamese refugees here from Hong Kong 
camps has nothing to do with refugee policy as such, but everything to do with attitudes to­
wards Asian immigration. A good refugee policy must be free of racial discrimination and 
based rather on need." 
318. FCO Memorandum, SCORRJ Report, supra n. 300 at p.127. 
319. Ibid. at pp.129-131. 
320. See F.MACMAHON, "UK Revises Criteria on Resettlement", SCMP 24 Apr. 1990. 
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4.3.3 Regional Attitudes 

In parallel to their "apportion of responsibility" approach, countries in 
the region have consistently maintained that only two "solutions" to the 
refugee problem are viable - repatriation to the country of origin and re­
settlement in the West. Such a stance was taken in 1979 when in a joint 
communiqu~ ASEAN Foreign Ministers asserted that any illegal immi­
grants leaving Indo-China remained the responsibility of their country of 
origin which must accept them back and urged resettlement countries to 
give definite commitments to increase their intake.321 A similar position 
was presented ten years later by ASEAN representatives to the 1989 Con­
ference who reiterated their expectation that all asylum-seekers would 
eventually either be resettled outside the region or returned to their coun­
try of origin. 

4.3.4 The Hong Kong Approach 

Resettlement in third countries, which used to be regarded by Hong 
Kong authorities as the only realistic alternative available for asylum-seek­
ers residing in local camps, is now viewed as a "one-off" solution for the 
10,091322 persons with recognised refugee status currently in Hong Kong. 

The Government generally considers the CPA as offering the "best 
prosJ:>ect for an overall solution to the Vietnamese boat people prob­
lem."323 It consequently relies- for the clearing of the backlog of Vietnam­
ese refugees who arrived in the territory before the cutoff date of 16 June 
1988 as well as others determined to be "genuine refugees"- on resettle­
ment pledges made at the Geneva Conference and the agreement reached 
on relaxation of resettlement criteria of refugees.324 

Resettlement, however, is not regarded as an option open to those 
"screened out", who constitute the bulk of the camp population325 and 
whom the Hong Kong authorities seek to repatriate -voluntarily or invol­
untarily- to Vietnam.326 

321. Supra n. 325. 
322. Figure quoted in S.MACKUN, "Twice as many Vietnamese Leaving Hong Kong as Arriving", 
SCMP 15 July 1990. 
323. LegCo Proc 25 Oct. 1989 at p.96. 
324. LegCo Proc 29 Nov. 1989 at p.495. 
325. 47,112 in July, figure quoted in MACKUN. supra n. 322. 
326. LegCo Proc 29 Nov. at p.495. 



104 ASIAN YEARBOOK OF INTERNATIONAL LAW 

4.4 Local Integration 

4.4.11nternational Rules 

Since solutions are to be linked with the rights of the individual refugee, 
the frame of reference of "integration" ought to be located within human 
rights law.327 

Accordingly, local integration (and, for that matter, settlement in a 
third country) is accomplished when the refugee has achieved not merely 
physical settlement but also the "possession or enjoyment of all normal 
rights of settlement, including finally those in relation to nationality."328 

Furthermore, integration as a solution to the refugee problem of loss of a 
community means "legal integration" (full participation in political, social, 
economic and cultural activities as a matter of right) as well as "economic 
integration" and "self-sufficiency. "329 

4.4.2 The British Position 

Notwithstanding elaborate reception and settlement programmes330 -
covering essential needs of refugees such as housing, education, employ­
ment and health- observers note the insecure status of refugees "admit­
ted for permanent resettlement" due to the temporary nature of their 
admission permit (subject to short term renewals).331 

Specific disadvantages have been identified, including the "difficulty, 
arising from their temporary status, in obtaining work, housing and credit; 
difficulty of obtaining funds from the DHSS [Department of Health and s~ 
cial Services] in spite of real need, and the fact that any children born to 
them while they are on time-conditions will be born without British citi­
zenship."332 

327. For a thorough discussion of the human-rights approach to solutions in general and on 
the specific concept of integration In such a context, see G. COLES, Background Study, supra n. 
243 at pp.274...S; 284-304; see also Round Table on Solutions, supra n. 233" at pp.4-5. 
328. Round Table on Solutions, supra n. 233 at p.4. 
329. Ibid. at pp.S, 8 
330. See Home Office memorandum, supra n. 307 at pp.91-1 05. 
331. See Memorandum of Joint Council for the Welfare of Immigrants, supra n. 317 at p.208. 
332. Loc cit. Note that under section 1 of the 1981 British Nationality Act, where refugee par­
ents are legally stateless, the child will be stateless. Where the parents have a legal national­
Ity, and are able theoretically under the law of the country of irlgln to transmit that 
nationality to a child born in the UK, It will probably be the case, in practical terms, that the 
whlld will be unable to obtain its rights from the parents' country. 
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4.4.3 Regional Attitudes 

Generally, "local integration" as a durable solution is not espoused by 
the Asia's first asylum countries. Indonesian authorities have claimed that 
"as a matter of policy, Indonesia is not in a position to accept Indochinese 
refugees for permanent resettlement, because of its heavy burden in car­
ing for its own people. "333 Malaysia is unwilling to admit any Vietnamese 
for permanent residence because of its "delicate racial balance" although 
it had accepted over the last decade some 9000 Cham.Burmese and Khmer 
Muslims for resettlement in Malaysia.334 (These persons received lan­
guage, cultural and religious training from a voluntary Islamic Missionary 
and welfare agency and became eligible for permanent residence with all 
rights of non-citizen aliens, including the grant of Malaysian citizenship to 
their locally born children). Philippine Government officials have declared 
that "as a matter of policy the Philippine Government does not accept ref­
ugees. Beset as it is by the attendant problems of a Third World country 
attempting to move forward and the high expectations of its people for a 
better life, the Philippines cannot afford to open its doors to refugees for 
resettlement. "335 No settlement- permanent or otherwise- is available to 
refugees in Singapore. In accordance with its immigration law, Thailand 
does not consider for permanent residence any person who enters the 
Kingdom without a visa, thus practically excluding all asylum-seekers and 
displaced persons (although exceptional permissions may be extended to 
persons with ethnic links to Thailand as determined under the Thai Na­
tionality Act).336 

Standing alone in this respect is the People's Republic of China which 
granted permanent resettlement (mostly on State farms in Southern Chi­
na) to some 252,000 from Indo-China (90% of whom were ethnic Chinese) 
in the late 1970s. Few of these "settlers" have opted for citizenship but all 
enjoy the same rights and Government services as citizens.337 It may be 
noted, however, that about one-third of the Ind~Chinese refugees are "not 
fully economically self-sufficient"338, as is well attested b~ continuous at­
tempts by "ex-Vietnamese refugees" to enter Hong Kong. 39 

333. See SOEROSO, supra n. 21 at p.l18. 
334. See World Refugee Report, supra n.23 at p.40. 
335. See MoNTFS, supra n. 21 at p.161. 
336. See MUNTARBHORN, supra n.21 at pp.169-171 . 
337. See World Refugee Report , supra n. 23 at p.36. 
338. Loc cit. 
339. They are nonetheless considered, both by Chinese and Hong Kong authorities, to be il­
legal immigrants and are repatriated accordingly. 
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4.4.4 The Hong Kong Approach 

While Hong Kong regards itself primarily as a "country of first asylum", 
it has accepted for permanent settlement some 14,500 refugees and dis­
placed persons from Indo-China since 1975. About 600 Vietnamese refu­
gees from both local and overseas centres have also been granted 
permission to join their relatives in Hong Kong under a family resettlement 
scheme. In addition, as part of a move aimed at encouraging other coun­
tries to increase their intake from the territory, the Hong Kong Govern­
ment, acting on the recommendation of the British Foreign and 
Commonwealth Office, has approved in April 1986 the absorption of 150 
refugees (at a rate of 20 per month) who are able to comply with the fol­
lowing requirements: (a) They would be Iong-stayers, i.e. must have been 
here since before July 1982; (b) should be ethnic Chinese; (c) should be fi­
nancially independent (i.e. capable and supporting themselves or produc­
ing a suitable sponsor); (d) should express willingness to be resettled in 
Hong Kong; and (e) should not be able to meet the resettlement criteria of 
other resettlement countries. 

It is noteworthy, however, that despite the financial incentives offered 
and although the refugees have been in camps for many years, they have 
demonstrated reluctance to volunteer for the programme (121 so far) in 
the hope of being offered a new home overseas.340 

Once settled in Hong Kong, under any scheme, the refugees are consid­
ered in most respects as local residents, entitled to privileges and benefits 
available to native-born citizens. Indeed, full integration into Hong Kong 
society and economy has been the declared policy of the Government vis­
a-vis any asylum-seeker granted permission to land and remain in Hong 
Kong.341 

Yet, local integration as a solution to the refugee problem is not ~er­
ceived as a viable option given general spatia-demographic constraints342, 
a growing local resentment against Vietnamese boat people343 as well as 
post-1997 considerations. With respect to the latter factor reference may 
be made to the 1984 Sino-British Joint Declaration (Annex I, Sec. XIV) un-

340. See S.MACKUN, "Refugees Rejecting Resettlement In HK", SCMP 14 Mar. 1990. 
341. For further details see R.MUSHKAT, Asylum in Hong Kong (Raul Wallenberg Institute of Hu­
man Rights and Humanitarian Law, Sweden, 1990). 
342. Hong Kong's population density is 5,192 persons per sq.Km, compared to 239 in the UK 
and 22 in the USA. 
343. See results of poll: 84% for the abolition of first asylum policy, cited In FoNG, "Call to Scrap 
First Asylum Policy", supra n.37. According to an earlier survey, 80% considered that Hong 
Kong should cease to be a port of first asylum and 55% supported a policy to tow newly ar­
rived Vietnamese boat people back out to sea. See S.MACKUN,"Poll Gives Support to Towing 
Boat People Back to Sea", SCMP 18 May 1989. 
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der which no right of abode in the Hong Kong Special Administrative Re­
gion would be accorded to Vietnamese refugees who, by definition, are 
unable to comply with the requirement of (seven years) "ordinary resi­
dence" in the territory couples with the intention of making Hong Kong a 
"permanent place of residence." 

It may further be noted that officials of the People's Republic of China 
have reiterated on various occasions that the refugee problem should be 
solved before the territory reverted to Chinese sovereignty. They have 
also stated that Beijing would not recognize the status of Vietnamese chil­
dren born here before January 1983, even though they have been given the 
right of abode by Hong Kong in accordance with local immigration laws.344 

5. CONCLUSION 

An examination of Hong Kong's approach to the refugee issue from a 
comparative perspective highlights a number of interesting features of lo­
cal policies in this area: 

Because of British sensitivity to Chinese claims of sovereignty vis-A-vis 
the territory, the UK has not extended to Hong Kong the most significant 
international instrument in the area of refugee law- the 1951 Refugee Con­
vention and its 1967 Protocol. 

Consequently, notwithstanding the formal British link, the territory en­
joys as much latitude as other Asian countries in its quest for ad hoc solu­
tions to the problems it encounters in managing the refugee influx. Most 
Western nations have less room for manoeuvre in this respect but the UK 
has felt that, given the political constraints, it would be undesirable to 
deny the territory its Eastern identity. Britain itself, of course, has as­
sumed a rather flexible posture regarding the incorporation of internation­
al conventions. It has been distinctly slow in translating them into 
domestic law, although it has not departed from their spirit. The Refugee 
Convention thus forms no part of UK law and is not enforceable as such by 
British courts. One could argue, however, that the UK legal environment 
has built-in mechanisms designed to prevent blatant abuses of human 
rights. After all, Britain is viewed as the cradle of liberal democracy, is 
blessed with well-functioning parliamentary institutions, has an indepen­
dent judiciary and prides itself on having a protective legal culture. The 
"bureaucratic polity" of Hong Kong and its Asian counterparts are not en­
dowed with such attributes. 

344. See "Row over Refugees' Residency", SCMP 24 Mar. 1989; E.LAu, "Xu Says JLG Shall De­
cide Viet Rights", SCMP 29 Mar. 1989. 
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In the absence of formidable external and internal constraints, the ter­
ritory has responded pragmatically to the challenge posed by the mass ar­
rival of asylum-seekers from Indo-China. Pragmatism has also 
characterised official attitudes in other parts of the region. Yet there 
seems to be an intangible difference between the Hong Kong brand of 
pragmatism and the general Asian pattern. The UK influence and the need 
to cultivate international goodwill have acted as a restraining force and 
have combined to propel the local authorities towards a position which 
may be conveniently described as one of "mildly progressive pragma­
tism." We hasten to add, however, that the pragmatic instincts have often 
proved stronger than the progessive values. 

The evolution of Hong Kong's policy concerning the admission of refu­
gees is a case in point. In the early phases, it was tinged with humanitarian 
considerations because the arrivals - mostly ethnic Chinese - were not 
perceived as a potential burden on the community. Subsequently, al­
though stopping short of abandoning the first asylum principle, the au­
thorities have become more concerned about the escalation in negative 
local sentiment towards the refugees and have sought ways to actively dis­
courage arrivals. Nonetheless, fears of international condemnation and its 
possible adverse effects on the territory's economic performance have 
prevented them from resorting to the "push~back" practices common else­
where in the region. 

The result is an uneasy balance between assumed British standards 
and Asian realities. Again, however, it should be emphasised that the UK 
does not necessarily offer an ideal model in this respect. While the rule of 
non-refoulement has been incorporated into British immigration law, the 
restrictive approach to the notion of "first asylum", coupled with legisla­
tion imposing penalties on aliens without proper documentation, can be 
viewed as a subtle attempt to dissuade asylum-seekers from heading for 
UK shores. 

Pragmatism has clearly been the dominant factor shaping Hong Kong 
policies regarding the standard of treatment accorded to refugees in the 
territory. Indeed, the authorities have openly stated that the objective of 
detention is to achieve humane deterrence and have left no scope for chal­
lenging this questionable measure. The conditions in detention centres, 
which leave much to be desired, also reflect the intention to render the en­
vironment as unattractive as possible to would-be asylum-seekers. 

This is an area in which British and local practices diverge sharply. In 
the UK the grounds for detention are circumscribed and its implementa­
tion is subject to careful scrutiny. Equally important is the fact that ag­
grieved detainees have viable avenues for redress, both in Britain and 
through appropriate European channels. Such safeguards are lacking in 
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Hong Kong. 
Nor has the territory deemed it necessary to introduce UK type of safe­

guards into the refugee status determination process. Unlike in Britain, 
Hong Kong does not provide adequate administrative checks, guarantees 
anchored in judicial intervention and high-level political controls to coun­
terbalance deficiencies in the screening procedures. Consequently, inex­
pert local immigration officials enjoy wide discretion in determining who 
qualifies as a refugee. 

The territory can be credited with a slightly more progressive attitude 
with regard to the substantive criteria employed in the refugee status de­
termination process. The local authorities have adopted the generally rec­
ognised criterion of "well-founded fear of persecution" embodied in the 
Refugee Convention as the yardstick for distinguishing "genuine refugees" 
from "illegal entrants". Unfortunately, however, the application of the cri­
terion has been marked by a lack of humanitarian spirit, cultural biases, 
professional prejudices and misconceptions relating to the whole notion 
of human rights. 

Pragmatic excesses are perhaps more apparent in Hong Kongs ap­
proach to "solutions" to the refugee problem. Local officials have defined 
the problem in terms of inconvenience to the territory and the need to 
minimize it rather than in terms of the plight of asylum-seekers fleeing 
from persecution. Their tactical responses therefore are geared towards 
securing the early departure of both refugees and non-refugees and do not 
directly address the question of the welfare of the individuals involved. Be 
that as it may, the solutions canvassed are not as extreme as those mooted 
by politicians elsewhere in the region. 

It is reasonable to assume that at least one Hong Kong solution to the 
refugee problem, namely mandatory repatriation, would have found little 
support in the UK. Nonetheless, British policy-makers do not hesitate to 
promote it as appropriate for the territory. This conceptual duality cannot 
be easily dismissed as a crude double-standard. UK bureaucrats and their 
political masters apparently believe that British practices have to be mod­
ified to reflect local conditions. This quintessentially practical approach is 
understandable from an applied policy perspective but falls short of inter­
national legal expectations. A mildly progressive form of pragmatism is 
preferable to pure pragmatism of the Asian variety, yet it is contrary to the 
spirit and principles of human rights which Hong Kong can ill-afford to ig­
nore. 

Summer, 1990. 
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POSTSCRIPT 

While not presented by the Hong Kong Government as a change of pol­
icy, the recent introduction of an "orderly return programme" for asylum­
seekers who have been screened-out as non-refugees constitutes a depar­
ture from the status quo in a direction which may impinge on the territory's 
compliance with its international obligations. Under a Statement of Under­
standing concluded between the British, Hong Kong and Vietnamese Gov­
ernments on 29 October 1991 "all Vietnamese asylum-seekers who were 
found under normal international rules to be illegal immigrants would be 
returned to Vietnam"; repatriation is to be carried out "in accordance with 
normal international practice." 

No specific reference was made in the accord to the use of force but the 
Hong Kong authorities are inclined to interpret the relevant provisions as 
permitting force "if necessary."345 To the extent that the signatories' inten­
tion may be inferred, use of force had not been envisaged by the parties. 
British officials are said to have admitted that no agreement would have 
been forged were force contemplated.346 Vietnamese officials are quoted 
as stating that "Vietnam is ready to receive back the people who illegally 
left the country and who have not been accepted by any country as refu­
gees in a way that respects their dignity, is orderly, safe and with the nec­
essary financial assistance from the international organisations."347 

The international protest which followed the repatriation "under 
armed escort" of 51 asylum-seekers on 12 December 1989348 and British at­
tempts at justification, emphasising the absence of force349 may also sug­
gest the existence of an international standard of "non-use of force" in like 
circumstances. 

At the same time, Hong Kong's latest operation350 in which "minimum 
force of restraint" was said to be employed351 -while triggering some crit­
icism from opposition politicians in the UK352 and muted "regrets" from US 

345. See S.GREEN, "How the Deal Was Struck", SCMP 2 Nov. 1991, Review 1. 
346. Ibid. 
347. Ibid. 
348. See supra n. 273. 
349. See supra n. 278. 
350. The repatriation on 9 Nov. 1991 of 59 Vietnamese asylum-seekers. 
351. See K.GRIFFIN, "Viet Claims of Excessive Force D enied", SCMP 12 Nov. 1991 at p .2 (citing 
the Government's spokesman). 
352. Which the British Foreign office attempted to defuse by asserting that "[t]he repatriation 
was carried out with as much sensitivity as possible" and that "(a ]II over the world illegal im­
migrants are compelled to return routinely, usually with no publicity and in many cases they 
are reluctant to go back." Cited in D. WALLEN, "Foreign Office Defends Move", SCMP 11 Nov. 
1991 at p.2. 
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officials353 - has failed to provoke the kind of unequivocal international 
condemnation that engendered by the 1989 repatriation. 

The milder response may be attributed to the lower level of sympathy 
towards the particular group of returnees involved, i.e., the so-called "dou­
ble backers".354 Given, however, current analogous practices in other 
parts of the world - including the forced return of Albanians by Italy, de­
portation of Tamils by the UK and the swift rejection of Haitians trying to 
land on US shores - the question arises whether relevant international 
standards are undergoing erosion. 

It should nonetheless be emphasised that regardless of "hardening" at­
titudes towards asylum-seekers,355 the prohibition against the non-refou/e­
ment of refugees remains a binding norm. It is therefore particularly 
important to provide appropriate mechanisms for the determination of 
refugee status and secure a "profound and equitable"356 examination of 
each case. As noted earlier in this article, the screening procedures in the 
territory are not without flaws and should be "overhauled" if any scheme 
of involuntary return of "non-refugees" is to accord with "alternatives rec­
ognised as being acceptable under international practices" said to be con­
templated under the Comprehensive Plan of Action of 13 June 1989.357 

It may also be submitted that, apart from a plausible contention (based 
on the spirit in which the CPA was concluded) that such "alternatives" are 

353. SeeK. GRIFFIN and J.CooKE, "US Regrets Use of 'Force' of Boat People, SCMP 9 Nov. 1991 
at p.l. 
354. Vietnamese who, having accepted UN cash aid to return home voluntarily, once there 
turned around and came back to Hong Kong a second time. 
355. See, e.g., the Asylum Bill introduced by the British Government on 1 Nov. 1991 which 
alms at reducing what ministers call a "tide of bogus migrants" seeking political asylum. 
DAWNY, "Plan to Tighten Rules of Asylum Create Stir". Financial Times 2.J Nov. 1991. Note also 
the doubling (on 1 Aug. 1991) by Britain of fines Imposed on airlines bringing migrants Into 
the country without proper documentation: "UK Gets Tough on Asylum.Seekers", SCMP 2 
Aug. 1991 at p.16. On 31 Oct. 1991, Germany gained the approval of 26 East and West Europe­
an countries for Its plan to tighten police control at border crossings); France endorsed 
tough labour measures to deal with migrants; Austria declared an end in May 1991 to auto­
matic financial support for newly arriving Romanians and Bulgarians; Sweden uses emergen­
cy rules to keep out most migrants from Eastern Europe. T. CzuczKA, "Hugh Migration Chills 
Welcome, Hasten New Walls of Division", Bangkok Post, 1 July 1991 at p.13.ln the Asia-Pacific 
region, Australia announced on 13 Aug. 1991 tough new regulations for refugee applicants 
["Australia Gets Tough on China Refugees", SCMP 14 Aug. 1991 at p.l4]; Malaysia has reaf­
firmed its policy of pushing Vietnamese boat people out to sea [R.VINES, "Malaysia Firm on 
Viet Policy, SCMP 22 July 1991 at p.9] as well as employing harsh screening procedures (in 
which 75% of Boat people who fled from Vietnam were judged to be non-refugees) ["Malaysia 
Reveals Refugee Protests", SCMP 12 Feb. 1991]; Singapore has ceased even Its limited admis­
sion policy (allowing Vietnamese boat people picked up at sea to land if third countries gave 
written guarantees of removal within three months) until all the asylum-seekers currently In 
camps in Singapore are resettled In accordance with commitments given [!.STEWART, 
"Singapore Issues Viet Ultimatum", SCMP 22 Oct. 1991 at p.l7]. 
356. See Statement by the European Parliament on 22 Nov. 1991, cited in "EC Opposes HK 
Deal on Boat People", SCMP 22 Nov. 1991 at p.l. 
357. Article 14, CPA, supra n. 72. 
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to be decided in a multilateral fashion, they are viewed as a means of last 
resort "if after the passage of a reasonable time it becomes clear that vol­
untary repatriation is not making sufficient progress towards the desired 
objective."358 While this stipulation in the CPA agreement allows govern­
ments a wide scope for subjective judgments, the increasing numbers of 
asylum- seekers in Hong Kong volunteering to return to Vietnam359 ought 
to militate against the deployment of extreme measures.360 

It is further arguable that although no enforceable right to asylum is yet 
recognised by the international community, asylum-seekers who have lan­
guished for several years in refugee camps merit special consideration on 
humanitarian grounds not to be repatriated to a country which they fled 
at a great risk to their lives.361 Perhaps some such notion underlies the 
Government's decision to apply the orderly return programme "initially to 
all new arrivals found to be illegal immigrants."362 

Finally, whether mandatory or voluntary, repatriation must not be im­
plemented unless there are sufficient assurances in place that no return­
ees would be subjected to punitive or discriminatory treatment. As 
restated by the Hong Kong Government, "[t]he Vietnamese Government 
has guaranteed that no illegal immigrant who returns to Vietnam will face 
persecution and that it will continue to facilitate monitoring of returnees 
by the UNHCR to ensure that these guarantees are fully respected."363 

Questions nonetheless have been raised concerning the compliance of 
provincial authorities with Central Government's undertakings364 in a 
country still widely regarded as an oppressive entity. Given the nature of 
the regime, it is imperative that precautions be taken not to upset the del­
icate balance between pragmatic urges and progressive values. 

25 November 1991. 

358. Ibid. 
359. Over 11.000 people had already returned under the UNHCR's voluntary repatriation 
scheme. See Government Secretariat Press Release of 29 Oct. 1991. 
360. Note, however, the Government's "placating" approach in pointing out that the "volun­
tary repatriation would continue" and "[e]very encouragement would be given to non-refu­
gees to return home under this programme." See Press Release, supra n. 359. 
361. It may be instructive to note that "elementary considerations of humanity" have been 
regarded by the International Court of Justice as part of "general and well recognised princi­
ples" in which international obligations may be grounded. See Corfu Channel case, [ 1949)1CJ 
Rep. 4, at p.22. 
362. Press Release, supra n. 259. 
363. Press Release, supra n. 359.lt was also stated that "[t]here had been not a single substan­
tiated case of persecution of anyone who had returned [under the UNHCR voluntary repatri­
ation programme), Ibid. 
364. See A.Bovo and F.MACMAHON, "Returnees Face Viet Retaliation", SCMP 23 Oct. 1991 at p.l 
(reporting on plans by Haifong officials to punish "doublebackers"). 
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