Islamic Law in Saudi Arabia



Studies in Islamic Law
and Society

Founding Editor

Bernard Weiss

Editorial Board

A. Kevin Reinhart
Nadjma Yassari

VOLUME 56

The titles published in this series are listed at brill.com/sils


http://brill.com/sils

Islamic Law
in Saudi Arabia

By

Dominik Krell

f%

BRILL

LEIDEN | BOSTON



This is an open access title distributed under the terms of the cc BY 4.0 license, which
permits any use, distribution, and reproduction in any medium, provided the original
author(s) and source are credited. Further information and the complete license text
can be found at https://creativecommons.org/licenses/by/4.0/

The terms of the cc license apply only to the original material. The use of material from other sources
(indicated by a reference) such as diagrams, illustrations, photos and text samples may require further
permission from the respective copyright holder.

Open Access funding provided by Max Planck Society.
Library of Congress Cataloging-in-Publication Data

Names: Krell, Dominik, author.

Title: Islamic law in Saudi Arabia / by Dominik Krell.

Description: Leiden ; Boston : Brill, 2025. | Series: Studies in islamic
law and society, 1384-1130 ; volume 56 | Includes bibliographical
references and index.

Identifiers: LCCN 2024059065 (print) | LCCN 2024059066 (ebook) | ISBN
9789004683280 (hardback) | ISBN 9789004726314 (ebook)

Subjects: LcsH: Islamic law—Saudi Arabia. | Wahhabiyah—Saudi Arabia. |
Ijtihad (Islamic law)

Classification: LCC KBP285 .K74 2025 (print) | LcC KBP285 (ebook) | DDC
349.538—dc23/eng/20241212

Lc record available at https://lccn.loc.gov/2024059065

Lc ebook record available at https://lccn.loc.gov/2024059066

Typeface for the Latin, Greek, and Cyrillic scripts: “Brill”. See and download: brill.com/brill-typeface.

ISSN 1384-1130
ISBN 978-90-04-68328-0 (hardback)
ISBN 978-90-04-72631-4 (e-book)
DOI 10.1163/9789004726314

Copyright 2025 by Dominik Krell. Published by Koninklijke Brill Bv, Plantijnstraat 2, 2321 Jc Leiden,
The Netherlands.

Koninklijke Brill BV incorporates the imprints Brill, Brill Nijhoff, Brill Schéningh, Brill Fink, Brill mentis,
Brill Wageningen Academic, Vandenhoeck & Ruprecht, Béhlau and V&R unipress.

Koninklijke Brill Bv reserves the right to protect this publication against unauthorized use.

For more information: info@brill.com.

This book is printed on acid-free paper and produced in a sustainable manner.


https://creativecommons.org/licenses/by/4.0/
https://lccn.loc.gov/2024059065
https://lccn.loc.gov/2024059066
http://brill.com/brill-typeface
mailto:info@brill.com

Contents

Acknowledgements 1x
Map x
On the Translations, the Transliteration, and the Calendar x1

Introduction 1

1 The Foundations of the Saudi Legal System 15

1
2

Introduction 15

The Doctrine of Siyasa Shar‘iyya 16

2.1 The Development of the Doctrine by Ibn Taymiyya 16
2.2 The Obligation to Command Good and Forbid Wrong 18
2.3 Ibn al-Qayyim’s Understanding of Siyasa Sharyya 20
Siyasa Shar‘iyya in the Saudi Legal Discourse 21

3.1 Ibn Taymiyya’s Legacy in Saudi Arabia 21

3.2 The Troubles of Defining Siyasa Shar‘iyya 22

3.3 Siyasa Sharyya in the Writings of Saudi Scholars 23
3.4 The Main Areas of Siyasa Shar‘iyya 23

3.5 The Relationship between the Scholars and the Ruler 24
The Expression of the Doctrine in the Saudi Legal System 26
41  The1992 Basic Law of Governance 26

4.2 The Relationship between the King and the Judge 29

4.3 The King’s Power to Legislate 30

The Structure of the Saudi Court System 34

51 Administrative Courts 34

5.2 The Shari‘a Courts 35

5.3 The Higher Judicial Council 36

5.4 Saudi State Legislation on the Judiciary 36

5.5 The Role of Digital Technology 37

Conclusion 38

2 Ibn ‘Abd al-Wahhab, Salafi Islam, and the Saudi Judiciary 40

1
2

Introduction 40

Wahhabism and Salafism 41

2.1 What Is Wahhabism? 41

2.2 WhatIs Salafism? 46

Law in Wahhabi and Salafi Thought 50

3.1 School Coherency 50

3.2 The Acceptance of Normative Pluralism 53



VI

The Debate on Ijtihad 56

41  WhatIs Ijtihad? 56

4.2 ljtihad in the Saudi Context 59

4.3  Who Is a Mujtahid? 60

The Saudi Judiciary and the Hanbali School 63

5.1  The Role of the Schools in Early Twentieth-Century
Saudi Arabia 63

5.2 AreJudges Still Bound to the Hanbali School? 65

5.3 TheJudges’ Use of Hanbali Literature 67

Conclusion 68

3 The Dilemma of Codified Law 70

1
2

Introduction 70
The Codification of Islamic Law 71
2.1 The Different Forms of Codification 71

2.2 The Implications of Codification for Islamic Law 73

CONTENTS

2.3 Contemporary Muslim Perspectives on Codification 74

The Problem of Binding Rules 76

31 Islamic Law as State Law? 76

3.2 Codification as a Matter of School Coherency 78
3.3 Individual Justice and Codified Law 79

3.4 Carl Friedrichvon Savigny and Saudi ‘Ulama’ 84
3.5 The Bond between the Judge and the Law 86
New Understandings of Legal Certainty 89

41  Normative Pluralism as a Liability 89

4.2 Shifting Opinions on Codification 91

Conclusion 92

4 Narrowing the Gate of Ijtihad 93

1
2

Introduction g3

The Institutionalization of the Prevailing Practice 94
2.1 The Concept’s Origins and Its Development 94

2.2 Prevailing Practice and Legal Precedent 97

2.3 The Formalization of the Prevailing Practice 100
2.4 Legal Flexibility 102

The Extension of the Appeal Court System 105

3.1 Judicial Review in Premodern Islamic Jurisprudence
3.2 Contemporary Saudi Views on Judicial Appeal 106
3.3 The Development of Judicial Review in Saudi Arabia
Conclusion 113

105

107



CONTENTS

5 Ijtihad in Court 114

1 Introduction 114

2 Child Custody in Islamic Jurisprudence 115
21 Traditional Understandings of Child Custody 115
2.2 The Best Interests Principle 117

3 Ijtihad in Practice 122
3.1 Individual Ijtihad within and outside School Boundaries 122
3.2 The Institutionalized Use of Minority Opinions 130
3.3 The Adaptation of the Law to Modern Life 137

4  Conclusion 141

6 Legal Reform beyond the State 142

1 Introduction 142

2 The First Example: the Reinterpretation of Hiraba 143
2.1 Islamic Jurists on Psychoactive Drugs 143
2.2 The Development of a Broader Understanding of Hiraba 147
2.3 Saudi Court Decisions on Drug Smuggling 154

3 The Second Example: the Reform of Khul Divorce 157
3.1 The Concept of Khul Divorce 157
3.2 Forced Khul‘in Saudi Legal Practice 165

4  Conclusion 170

7 What Happens When Islamic Law Is Codified 171
1 Introduction 171
2 How the New Code Came into Being 172
3 IsThere Anything New in the 2022 Family Code? 175
3.1 The Ministry of Justice’s Claims 175
3.2 The Introduction of a Minimum Age of Marriage 176
3.3 New Technologies to Establish Paternity 179
3.4 The Debate on “Triple Talag” 184
3.5 A Woman's Right to Separate according to Her Own Will 187
3.6  The Rights of Children and the Best Interests of the Child 189
4 The Enduring Influence of Tribal Affiliation 191
5  Conclusion 196

Conclusion 197

Bibliography 203
Index 219






Acknowledgements

This book would not have been possible without the support of so many great
people over the course of the last years, too many to name all. First and fore-
most, [ want to thank Nadjma Yassari, who encouraged, supported, and inspired
me in both good and bad times. I am very grateful to the Max Planck Institute
for Comparative and International Private Law in Hamburg, its always helpful
staff, and the rest of the Hamburger Schule for their support, valuable feed-
back, and endless conversations on Islamic law and jurisprudence: Lena-Maria
Moller, Tess Chemnitzer, Dorthe Engelcke, Shéhérazade Elyazidi, Sina Torshizi,
Khashayar Biria, and Hendrik Brecht. Lauan al-Khazail proved to be an excel-
lent partner for discussing the ideas of Ibn Taymiyya and Ibn al-Qayyim, while
my debates on Arabic legal terms with Mustafa Mohammad were of great help
for my translations.

I'want to thank all of my interview partners, who took their valuable time to
explain their ideas, understandings, and practices of Islamic law to an outsider.
I was always, with no exception, received with great hospitality, respect, and
patience. My thanks also go to the King Faisal Center for Research and Islamic
Studies (KFCRIS) and its staff in Riyadh, who kindly offered me a place to work
and opened many doors for me in Saudi Arabia. I want to especially thank
Majed bin Khunein, who tirelessly used all possible ways to put me in con-
tact with Saudi jurists. I also want to express my gratitude to Sarah al-Dajani,
who over the years shared her insights into the Saudi legal system with me and
guided me through its complex structure. I am deeply indebted to Jan Krauser,
without whom my fieldwork would not have been possible, who spontane-
ously offered me a place to stay in Riyadh, and with whom I shared many won-
derful experiences.

Furthermore, I was lucky to receive great feedback from the academic com-
munity at conferences and in private conversations. I want to especially thank
Rob Gleave for his support. I am deeply indebted to Frank Vogel. His ground-
breaking work has paved the way for all further research on law in Saudi Arabia.

Last but not least, I want to thank Nina and my parents for their love
and support.



P
~"AL-HUDUD,
P AL-JAWF JALSS SHAMALIYYA
L e . g
e A /
TABUK \ el N
ST .
S W“"z/ HAIL / /3 \\. al-Qatif
\ i ,/Unayza( .. Dammam
X ‘ J Bada’i‘e® . .
9 — {AL QASIM— © | al-Ahsa
L yayna |
AL-MADINA "\ _§ Darfyag,
® Medina | ol
Yanbu® ( Riyadh, o
f Dllam al-Kharj
N /
S " |
e —  AL-RIYADH |
al-Muwayh | . AL-SHARQIYYA

_

bha Mushdyt NA]RAN /
B /

{ Najran
Y [

o Places that appear in the text

Saudi Arabia



On the Translations, the Transliteration,
and the Calendar

1 A Note on the Translations

All translations, except if stated otherwise, are my own. Hence, all mistakes
are also entirely mine. The translation of legal Arabic into English necessarily
means a loss of accuracy since many terms or references do not have a direct
English equivalent. To compensate for the loss of accuracy, I have added Arabic
transliterations for many important technical legal terms and have used foot-
notes to explain any references an author makes to the Quran, the Sunna, or
other figh books. For better readability, I have excluded eulogies, like salla
Allahu ‘alayhi wa-sallam for the Prophet or ‘azza wa-jall for God, from the
translations.

2 The Transliteration of Arabic Names

Arabic transliteration follows the standard established by the International
Journal of Middle Eastern Studies (IJ]MES). Arabic words frequently used in
English, like Quran, caliph, or sultan, are not transliterated. Likewise, the
names of commonly known cities, such as Riyadh, Mecca, Medina, Dammam,
or Jeddah, are not given in transliteration.

When referring to contemporary Saudi authors, I use the common naming
system in Saudi Arabia, which includes the first name, the father’s first name,
and the family name (first name — father’s name — last name). Saudi jurists are
often members of large scholarly families. To know the father’s name makes it
easier to identify the author properly. When I cite non-Saudi writings, I only
state the author’s first and family name since legal publications outside of
Saudi Arabia usually do not include the name of the author’s father.

When it comes to premodern scholars, I refer to the name under which they
are commonly known in contemporary Islamic jurisprudence, even if that
name differs from their given name. For instance, I refer to Ibn al-Qayyim
(“the son of the principal™) instead of giving his full name, Shams al-Din Abi

1 His contemporaries, however, called him Ibn Qayyim al-Jawziyya in order to indicate that
his father was the principal of the Hanbali college al-Jawziyya in Damascus. See Catharina
Bori and Livnat Holtzman, “A Scholar in the Shadow,” Oriente Moderno go (1): 13, n. 1. We will
discuss Ibn al-Qayyim’s life and work in more detail in the first chapter.



XIT ON THE TRANSLATIONS, THE TRANSLITERATION, AND THE CALENDAR

‘Abd Allah Muhammad bin Abi Bakr al-ZurT al-Dimashqi. For contemporary
Arab authors who write in English, I use the transliteration they have chosen
for their names.

3 The Two Calendars

For reasons of readability, I have deliberately refrained from using the Islamic
Hijr1 calendar throughout the text, even though it is the official calendar of
the Saudi judiciary and Saudi legal writings generally only refer to Hijr1 dates.
Whenever an author provided a specific date in the Hijr1 calendar, I converted
it into the Gregorian calendar. However, whenever an author referred to a Hijri
year without specifying a day or a month, I estimated the Gregorian year based
on the context. In the bibliography, I listed the year of publication in both cal-
endars since this makes it easier to find and identify Arabic legal literature.
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