CHAPTER 3
Acquisition of “Colonies” and Legal System of Japan

Tetsuya Yamada

1 Introduction

This chapter explores how Japan perceived the concept of “territory” when it
acquired so-called gaichi (overseas territory of Japan or colony) and how that
impacted legislation. The term ryoiki (domain; especially territory) is a trans-
lation of the English word “territory,” is considered a Japanese-made Chinese
word derived from ryochi (appanage),! and is believed to differ from a tradi-
tional understanding of territory consisting of hanto (territory), kyodo (ter-
ritory within a boundary), and kyoiki (territory). As will be discussed below,
the Constitution of the Empire of Japan (hereinafter, “Meiji Constitution”)
did not stipulate the limits of Japan’s territory, nor did it mention anything
about the gain or loss of territory after its promulgation. Therefore, whether
it was the cession of Taiwan in 1895 or the annexation of Korea in 1910, the
question of whether the Meiji Constitution would apply to Taiwan and Korea
became a matter of debate both practically and academically. Furthermore,
the decision of what type of legislation to be established in gaichi was the basis
of controlling such gaichi. Japan’s acquisition of gaichi is often described as
(national) imperialization or imperial(istic) expansion, and one of its char-
acteristics is that “the home country and the territory under control [colony]
exist as a union of different jurisdictions based on the principle of disparity
and integration.”

1 Okamoto Takashi [if]A<F4& =], “Chiigoku ni Okeru Ryodo Gainen no Keisei” H'[E[(ZF5!F
DI DR [Formation of the Concept of Sovereignty in China], Okamoto
Takashi [l AP ] (ed.), Soshuken no Sekaishi — Tozai Ajia no Kindai to Honyaku Gainen 77
FHEOHF S —H T 7 OIS (Nagoya: The Nagoya University Press,
2014), 294; and Matsui Yoshiro FAFEIFER, “Kokusaiho ni Okeru Ryoiki to Kokkyd — Sono
Henyo no Kizashi” EBEIZIIT A LT EEE ] —% DERDEZL [Concepts of
“Territory” and “Boundary” under International Law: Indications of Their Change], Higashi
Ajia Kindaishi 577 T, no. 17 (2014), 6.

2 Yamamuro Shinichi |11 21§ —, “Kokumin Teikoku Nihon ni Okeru IThéiki no Togo to Kakusa”
[E R [E H ARICBIT 2 BIEIROH A L4475 [Integration and discrimination in the
Japanese nation-empire], Jinbun Gakuho N 3CEXR, no. 101 (2011), 64.

© TETSUYA YAMADA, 2024 | DOI:10.1163/9789004706361_004
This is an open access chapter distributed under the terms of the cC BY-NC-ND 4.0 license.



80 YAMADA

As Asano Toyomi points out, “Japan’s ‘imperialization’ is not character-
ized by an expansion to terra nullius, but rather an expansion to the sur-
rounding areas where the system of Western ‘settlements’ already existed.”
Consequently, for Japan, the acquisition of gaichi was not only defined by rela-
tions with the State from which it was acquiring territory, but also required
the political support and approval of the Western countries that had advanced
into East Asia. In this context, Japan attempted to replace Japan-China-Korea
relations based on traditional East Asian logic with those based on the logic
of modern international law, thereby maintaining its own independence and
ensuring its security.

An examination of this from the perspective of “sovereignty” can be summa-
rized as follows. First, sovereignty is transferred through treaties. In chronolog-
ical order, this is the Treaty of Shimonoseki in 1895, the Treaty of Portsmouth in
1905, and the Japan-Korea Annexation Treaty in 1910. In addition, the Mandate
for the German Possessions in the Pacific Ocean Lying North of the Equator
of 1922 can also be added here, but as will be described below, the question
of sovereignty over the mandated territories was a great source of interna-
tional debate at the time, and no conclusion was ever reached. In any case,
through these, Japan acquired gaichi and exercised its sovereignty domesti-
cally. Although it is difficult to firmly define what constitutes sovereignty, if
considered in terms of internal supremacy and external independence, sov-
ereignty means the basis under international law on which a State exclusively
exercises domestic governance.

The sovereign State under (modern) international law is premised on the
exercise of effective control over territory and the exercise of jurisdiction based
on the principle of territoriality. In addition, the different branches of the fed-
eral State may have different legal systems, and, as a whole, it may be a State
with more than one system of law. In the rule of a colony, however, for several
reasons, a legal system that is different from the suzerain State and intrinsi-
cally discriminatory may be promulgated, resulting in the creation of different
laws (or jurisdictions) in one whole state. This condition was also described
in German Staatsrecht* at the time as “domestic under international law but
foreign under the constitution.” Since the enactment of laws over colonies (the

3 Asano Toyomi 7% 38, Teikoku Nihon no Shokuminchi Hosei 7 [E] H A OAE B HE i
[Colonial Legislation of Imperial Japan| (Nagoya: The Nagoya University Press, 2008), 2.

4 Staatsrecht was a distinctive field of 19th century German jurisprudence that sought to ana-
lyze the nature of States from a legal standpoint. In the Anglosphere, it generally equated to
constitutional law and administrative law, but to avoid confusion, the term Staatsrecht will
be used in this chapter.



ACQUISITION OF “COLONIES” AND LEGAL SYSTEM OF JAPAN 81

periphery) is carried out by the colonial power (the center), it is not accurate
to describe them as “foreign.” Rather, the word “foreign” should probably be
regarded as something metaphorical, implying the unequal and discrimi-
natory nature of center-periphery relations. In any case, after the cession of
Taiwan, Japan was forced not only to carry out the simple spatial unification
of Japan and its gaichi, but also to establish an order based on nationality that
included relations with the foreign nationals living in its gaichi.

Prompted by Commodore Perry’s arrival in 1853, Japan demarcated terri-
tories by drawing “borders” under the (modern) international legal sense and
established a system of effective control based on sovereignty. For Japan, this
involved a process of translating, understanding, interpreting, and applying
(hereinafter collectively referred to as “accepting,” etc.) international law, as
well as the task of repositioning the traditional system of rule in East Asia
within the framework of international law based on Japanese logic. Typical
examples are Rytkyi (Okinawa), Hokkaido, the Kuril Islands, and Sakhalin.
After the “incorporation” of these regions, the space that made up Japan was
demarcated both domestically and internationally.

This process involved Japan’s participation and accession to the interna-
tional order of Western origin, as well as the conflict, coordination, and reor-
ganization of the East Asian regional order headed by China (Qing and the
Republic of China). After the Opium Wars, Qing continued to adhere to the
Chinese order and accepted international law based on its own understand-
ing thereof. At the same time, Western States established settlements in East
Asia and placed Southeast Asia under colonial rule except for Thailand. The
question of how to position Taiwan and Korea, which were on the periphery
of Japan geographically, had been major issues in Japan’s domestic and dip-
lomatic affairs since the early Meiji Era, taking the form of the seitairon and
seikanron debates, respectively, and both of these issues related to relations
with China. Japan and China showed different levels of acceptance towards
international law, with Japan deemed to have been more proactive.’ This man-
ifested itself in the difference of views between Japan and China regarding the
status of Korea, as will be discussed later.

Below, this chapter summarizes how Japan understood sovereignty at the
time. Needless to say, sovereignty is a concept in international law as well as
a concept in domestic law, particularly at the constitutional law level. Given

5 See, for instance, Ohata Tokushiro JIHEEPUER, “Higashi Ajia ni Okeru Kokusaiho
(Bankokukoho) no Juyd to Tekiyo” B 7 7 V2331 HEIRETE (5 EAYE) D525 i H
[Reception and Application of International Law in East Asia], Higashi Ajia Kindaishi 57
T IR, no. 2 (March 1999), 5-6.
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that Japan was under Imperial rule at the time, it would be necessary to ver-
ify how Japan accepted sovereignty, and whether it understood sovereignty
as “control” over “territory” in the international legal sense. Next, this chapter
will examine how Japan acquired gaichi and what kind of legislation it estab-
lished there, on a case-by-case basis. It will focus in particular on the cession
of Taiwan in 1895, in light of the fact that, as will be described later, there was
intense debate at the time on whether or not to apply the Meiji Constitution to
“territorial expansion” that was not planned for under said Constitution, a typ-
ical example of which is the issue of “Act No. 63.” This chapter will also outline
how academic theory, particularly in the field of constitutional law, responded
to the imperial expansion of Japan.

2 Constitution and International Law, and Sovereignty

2.1 Introduction of the Concept of Sovereignty

It is not necessarily clear when shuken, used as a translation of “sovereignty,”
became a widely accepted Japanese word. Supposing that the Chinese transla-
tion of Henry Wheaton'’s Elements of International Law (1836) was subsequently
translated into Japanese, shuken would have been derived from the Chinese
language. In said work, shuken or “sovereignty” is defined as “the supreme
power by which any State is governed”” and its contents correspond to today’s
internal sovereignty (supremacy) and external sovereignty (independence);
i.e., “that which is inherent in the people of any State, or vested in its ruler,
by its municipal Constitution” and “the independence of one political society,
in respect to all other political societies,”® but there is no description of the
territoriality of the State. Shuken also appears in The Laws of Western Countries
by Tsuda Masamichi published in 1868.9 Therefore, it is necessary to conduct

6 Okamoto Takashi [f]Z<[% 7], “Soshuken to Kokusaiho to Honyaku — ‘Tohé Mondai’
kara ‘Chosen Mondai’ e 7% EMELEIBRIELFRR—T HO RIS it R ]~
[Suzerainty, International Law, and Translation: From ‘Eastern Issues’ to ‘Korean Issues’],
Okamoto, supra note 1, 98-99.

7 Ministry of Justice Collection of Elements of International Law by Henry Wheaton (1883)
(National Diet Library Digital Collections NDLBibID Soooom6), 35 (last accessed on
September 21, 2021).

8 Ibid., 36.

9 TsudaMasamichi(Shinichird ) H B8 (B — ), Taisei Kokuhoron 78V [E 145 [ The Laws
of Western Countries| (Waseda University Library Classical Books Comprehensive Database
https://archive.wul.waseda.ac.jp/kosho/wao7/wao7_00839/wao7_00839_ooo1/wao7_00839
_oootpdf). (Quoted passage from the 19th image; last accessed on September 21, 2021).


https://archive.wul.waseda.ac.jp/kosho/wa07/wa07_00839/wa07_00839_0001/wa07_00839_0001.pdf
https://archive.wul.waseda.ac.jp/kosho/wa07/wa07_00839/wa07_00839_0001/wa07_00839_0001.pdf
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further study of the origin of the term shuken while expanding the scope to
include literature other than the two aforementioned works. According to
Tsuda, shuken is explained as “the authority to govern an entire country” and
“it is the monarch who holds this shuken.” The debate over where or with whom
sovereignty resides in Japan, be it the “ruler” or the “monarch,” would later be
associated with Japan's own theory of national polity and would define the
structure and interpretation of the Meiji Constitution. However, chronologi-
cally speaking, the theory of national polity appears first, and then the debate
over the Meiji Constitution, including the concept of shuken or sovereignty,
emerges; thus, the concept of sovereignty is interpreted based on the concept
of national polity. It can therefore be understood that there was little aware-
ness of territory (territorial land) in Japan, and that the rule by the Emperor
based on the theory of national polity, with the Emperor as the “holder of the
right of sovereignty,” was pushed to the fore.

2.2 Existence of the Theory of National Polity

The question of how to define the national polity, i.e., the constitutional foun-
dation of the country or the fundamental system of the State, was related to
the question of how to position Japan after the Meiji Era and how to build a
system of governance through the ensuing Meiji Constitution. What should be
confirmed here is that the theory of national polity eventually converged on
the “sovereign monarch,” and furthermore, the basis for this was sought in the
myths of the Kiki mythology (the Kojiki [The Records of Ancient Matters] and
Nihonshoki [Chronicles of Japan]). As a clear illustration of this understand-
ing, an editorial published in the Tokyo Nichinichi Shimbun on January 27, 1882,
for example, which claimed that “it is clear that the sovereignty of Japan has
always been held by the Imperial Family since the time of the first emperor,”©
is deemed to have played an important role.!!

The influence of this understanding on the provisions of the Meiji
Constitution and its interpretation will be discussed below. It should be first
established that the perception of the Emperor, belonging to an unbroken
line of Imperial pedigree, as being eternal did not diminish thereafter, despite
debate on the subject intensifying up to Japan’s defeat in World War 11. The

10 “The Fourth Sovereignty Deliberation,” Tokyo Nichi Nichi Shimbun, January 27, 1882.

11 See Yonehara Ken KJF ik, Kokutairon wa Naze Umaretaka — Meiji Kokka no Chi no
Chikeizu [EFRII72 R EENT—BNGEZR OO M [Why was the Idea of
Polity Born?: Topography of the Knowledge of the Meiji State] (Kyoto: Minerva Shobo, 2015),
208-213 for the role Tokyo Nichi Nichi Shimbun played in the formation of the idea of

polity.
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culmination of this perception can be seen in Kokutai no Hongi [The Essence
of Japan’s Polity]? of 1937. At its outset, the work explains, regarding “Japan’s
polity, which has not changed since ancient times,” that “the unbroken line of
Emperors, receiving the divine edict of the founder of the nation, shall rule
forever over the Empire of Japan.” It is well known that this book was intended
as a denunciation of Minobe Tatsukichi’s theory of the Emperor as an organ of
government. At the same time, there is no doubt that it curtailed the discourse
of other legal scholars,!® and it should be noted here that it had a considerable
impact on “laws in gaichi” (theory/studies), which will be reviewed below.

2.3 Sovereignty in International Law
Under international law, States have sovereignty, which is the basis upon which
they control their territories. The rights afforded by sovereignty over land is
generally called territorial sovereignty'* (or dominion). This is sometimes
referred to as State possession or State dominion.’> The legal nature of terri-
torial sovereignty has been the subject of much historical debate. This debate
can be broadly divided into those that perceive territory either as dominium
that can be used and disposed of freely by the State, or imperium over peo-
ple, property, and facts within the territory.' However, today, territorial sov-
ereignty is commonly understood as having the properties of both dominium
and imperium, and it is said that there are aspects of “ownership (possession),
governance, and disposition.”!”

In addition, the term ryodoken (territorial rights) is generally used in Japan,
including the debate between Minobe Tatsukichi and Tachi Sakutaro triggered

12 Ministry of Education (ed.), The Essence of Japan’s Polity (National Diet Library Digital
Collections NDL BibID 000000713777) (last accessed on September 21, 2021).

13 Ibid., 9.

14 Iwasawa Yuji 5 RBEF], Kokusaiho [EIFEIE [International Law] (Tokyo: University of
Tokyo Press, 2020), 220; and Yanagihara Masaharu MWNELIEVR, Morikawa Koichi £8)1[5E
—, and Kanehara Atsuko#ftJ73 1~ (eds.), Purakutisu Kokusaiho Kogi [Dai 2 Han] 7°7
I T AEBS R 2 bR (Tokyo: Shinzansha, 2016), 186 (written by Fukamachi
Tomoko), and so on.

15  Yanagihara Masaharu #IJ5UE{R, Kyoiki, Hanto, Hodo, Soshite Ryoiki [“The Concept of
‘Territory’ in Europe and East Asia’], Kokusai Mondai |EIFE[H, no. 624 (September
2013), 2.

16 Iwasawa, supra Note 14.

17 While it is not clear when this view took hold in the field of international law in Japan,
this positioning can already be found in Yokota Kisaburo 8 H & =R, Kokusaiho 11
(Horitsugaku Zenshu 56) [EIB&1E I (JEHF-4224E 56) [International Law 11 (Complete
Works of Law 56)] (Tokyo: Yithikaku, 1958), 1. (The same is also true of the new 1972
edition.)
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by the annexation of Korea in 1910. Whether ryodoken is the same as today’s
territorial sovereignty and dominion is debatable. Setting this debate aside,
the Minobe-Tachi debate was over the nature of annexation under interna-
tional law, as was also evidenced by the fact that it was triggered by Tachi’s
“The Annexation of Korea as Viewed under International Law.”!8 From there,
as the specific content of ryodoken and its relationship with sovereignty were
discussed, the debate expanded to include the relationship between interna-
tional law and domestic law.!® Without going into too much detail, it is nec-
essary to take into account how ryodoken and tochiken (rights of sovereignty),
as terms found in constitutional law and Staatsrecht at the time, relate to the
dominium and imperium used when discussing sovereignty in international
law today.

2.4 Shuken (Sovereignty) and Tochiken (Rights of Sovereignty) in the
Meiji Constitution

In the Meiji Constitution, shuken was understood to be synonymous with the
tochiken of the Emperor. The fact that I1t6 Hirobumi also used the two inter-
changeably can be seen in his Commentaries on the Constitution of the Empire
of Japan.2° First, Article 1 stipulated that “The Empire of Japan shall be reigned
over and governed by a line of Emperors unbroken for ages eternal,” and
Article 4 provided that “The Emperor is the head of the Empire, combining in

18 Tachi Sakutard 3/ {/EAEL, “Kankoku Heigo Kokusaihokan” s E S E R A [The
Annexation of Korea as Viewed under International Law], Hogakukyokai Zasshi 1555 W
SHEEE vol. 28, no. 1 (1910), 1-19.

19  Previous research examining the history and discussion points of the Minobe-Tachi con-
troversy include Nakahara Seiichi F1JfUf%—, “Minobe Tachi Ryohakase Ronso no Sobyo —
Kokunaiho to Kokusaiha tono Kankeiron ni Tsuite” 32 Jf £ « 3711 {8 1= 5 5 O F i —[E
AL L EIRE L L O BARFR 12DV VT [A Sketch of the Controversy between Prof. Minobe
and Prof. Tachi: On the Relationship between Domestic Law and International Law],
Meijjidaigaku Shakaikagaku Kenkyusyo Kiyo BR K FALSEZFIETACE, No. 7
(1969), 37—54; Ebara Yoshiyasu 78 Jii #{#, “Kokusaiho to Kokunaihé no Kankei 0 Meguru
Minobe Tachi Ronso” FEBRiE & E WNED BRZ D LI - SLim F— i E 5 &
FH LA - T HEFM 4 [Minobe-Tachi Debate over the Relationship between International
Law and Domestic Law: Annexation of Korea and Territorial Rights/Sovereignty Debate],
Hisutoria t AN 7 no.181 (2002),1—25; and Nishimura Yaichi VA —, “Nihon ni Okeru
Shukenron — Senzen Kara no Shikaku” H ARIZ3317 5 EHEsm—HRATOOWLA [The
Theory of Sovereignty in Prewar Japan: A Perspective from the Prewar Period], Shuken wa
Ima (Nenpd Seijigaku 2019-1) EHEITUVE (FFHBUE2019-1) (2019), 113-136.

20  Ito Hirobumi i1 3C (annotation by Miyazawa Toshiyoshi & IR 1% 5%), Kenpo Gikai
FRILEFME [Commentaries on the Constitution of the Empire of Japan] (Tokyo: Iwanami
Shoten, 2019).
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Himself the rights of sovereignty.” It is evident that these terms are directly con-
nected to the theory of national polity discussed above. In addition, It6 stated
that “the body of sovereignty is the control of the rights to sovereignty,” and
Miyazawa noted that in the English translation by Ito Miyoji, the term tochiken
was translated as “the rights of sovereignty”?! On the other hand, the basis of
the Emperor’s rights of sovereignty is “the supreme power We inherit from
Our Imperial Ancestors” as stated in the Imperial Speech on the Promulgation
of the Constitution, and the proclamation of the Meiji Constitution was also
based on this “supreme power” (authority). Based on this premise, It also
wrote, with regard to Article 1, that “[the Emperor] shall wield the authority
and govern the land and subjects.”22

Furthermore, that which was to be reigned over and governed was the peo-
ple, and it is not clear to what extent the possession and control of land and
space in the international legal sense was envisaged, whether by the Meiji
Constitution itself or by the “govern the land” in the Commentaries on the
Constitution of the Empire of Japan. This point is evident in the Imperial Speech.
In other words, what is emphasized as being reigned over and governed by the
Emperor is “Our beloved subjects,” “the very same that have been favoured
with the benevolent care and affectionate vigilance of Our Ancestors.”?3
The Imperial Speech further mentions that “The right of sovereignty of the
State, We have inherited from Our Ancestors, and We shall bequeath them to
Our descendants.” These are the origins of the “one great family-like nation,”
mentioned in Kokutai no Hongi [The Essence of Japan’s Polity].2* This led to a
reliance on the “fictional history”?> that the Imperial ancestors created the
land and space of Japan, and the Emperors of the unbroken Imperial pedigree
expanded it and passed it down from generation to generation. This point
had fundamentally different roots to the Christian and European beliefs that
separate God from man and keep the creation of heaven and earth exclusively
in the domain of God.

As mentioned above, the Meiji Constitution has no territorial provisions.
Usually, the territory of a State has the possibility of expansion or contraction,
and there are other countries with constitutions that include pre-determined

21 1bid., 27—28.
22 Ibid., 21.
23 Ibid., 223.
24  Ministry of Education (ed.), supra note 12, 9.
25 Okamoto Kaichi [f] 42—, “Ryodomondai to Dainihonteikoku Kenpo” HEREE K
H A [E &1 [Territory, Expansionism and the Meiji Constitution], Waseda Global
Forum, no. 7 (2010), 237.
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rules for such scenarios. The draft of the Meiji Constitution, which was pre-
pared in accordance with the Meiji Emperor’s decree to “consider the laws of
foreign countries,”?¢ included territorial provisions. However, just before the
Privy Council held its deliberations, Ito deleted the provisions and submitted
the new draft for consideration.?” As for the reason for not establishing terri-
torial provisions, Inoue Kowashi explained, “Japan has not changed its borders
for 2,500 years, so we do not recognize any need to do so now.”?8 Ito also col-
lectively referred to Oyashima, as well as Hokkaido, Okinawa (Ryukyi) and
the Ogasawara Islands, which were incorporated after the Meiji Restoration,
as the territory or land of Japan, while making reference to the Kojiki [Records
of Ancient Matters| and the Nihonshoki [Chronicles of Japan].2° Furthermore,
in Japan’s case, the fact that there are naturally limits to its expansion due to
the geographical condition of being surrounded by the sea on all sides, and the
fact that it had not experienced a reduction in its territory may have played
a role. Even today, it is an implicit domestic understanding that the space of
Japan entails Hokkaido, Honshu, Shikoku, Kyushu, Okinawa, and its accompa-
nying islands, and there is no territorial provision in the current constitution.
There is no doubt, both from Japan’s own understanding and that interna-
tionally, that Japan’s territory falls within the scope defined in Paragraph 8 of
the Potsdam Declaration. While the problems surrounding the interpretation
of “various small islands” (Northern Territories, Senkaku Islands, Takeshima/
Dokdo) remain even now, the territory of Japan is nevertheless rarely discussed
in the context of constitutional law today.3°

How does this spatial perception of Japan differ from the concept of “ter-
ritory” in international law? Also, what is its relationship with the perception
of land in the East Asia region, such as hanto (territory) and kyodo (territory
within a boundary)? Furthermore, despite both being located in East Asia, was
the understanding of territory in China the same as in Japan? These issues are
deeply related to those concerning East Asia’s integration into the European

26 Kokken Kisé no Mikotonori [EZHFLELOF [Imperial Edict for the Drafting of the
Constitution] (National Archives of Japan Digital Archive https://www.digital.archives.go
Jjp/gallery/oooooo0004 [last accessed on September 21, 2021]).

27 Okamoto, supra note 6, 228—232.

28  “Records of the Privy Council Meeting, 1. Draft of the Constitution, 18th June to 13th
July, 1888,” Center for Asian Historical Records, National Archives of Japan (JACAR) Ref.
A03033487900 (last accessed on September 21, 2021).

29  Ito, supra note 20, 21-22.

30  Ishimura Osamu A&, “Kenpo ni Okeru Ryodo” & iAIZ351F HHE I [Territory in the
Constitution], Hoseiriron {EBUEEF, vol. 39, No. 4 (2007), 158.
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international order and its acceptance of international law, as well as the ensu-
ing reorganization of the international order in East Asia.3!

3 Formation of Gaichi (Overseas Territory of Japan) and Its Concept

3.1 Colonial Lands (Gaichi) and Legislation

While the Prussian Constitution, which served as the model of the Meiji
Constitution, also did not contain territorial provisions, the cession of Alsace-
Lorraine and the acquisition of colonies (protectorates) in non-European
regions led to the implementation of a colonial system and control over local
populations that were different from the domestic equivalents in Germany,
and such a state of unconstitutional governance became difficult to explain.32
As will be discussed below, Japan found itself in the same situation with the
cession of Taiwan in 1905,

As mentioned above, colonies are explained as having different jurisdic-
tions, or legal status, to their colonial rulers. Moreover, different jurisdictions
may exist even within the same colonial power itself.33 Generally, in Japan,
the areas that have been under control before the promulgation of the Meiji
Constitution are referred to as naichi (domestic territory), while areas acquired
thereafter are referred to as gaichi (overseas territory). However, the “center
and periphery” in Japan is not exactly the same as its “naichi and gaichi.” This is
because periphery areas such as Ryukyu (Okinawa) and Hokkaido also existed

31 There is much previous research on these issues. See, for example, Yanagihara Masaharu
MFIEIR, “Bakumatsuki Meijishoki no ‘Rydiki’ Gainen ni Kansuru Ichi Kosatsu”
KH - AR OT RIS IZ B 95— 42 [A study on the concept of terri-
tories in the late Edo period and the early Meiji period], Matsuda Takeo #2775,
Tanaka Norio H HHIJFE, Yakushiji Kimio HKARFFE/A R, and Sakamoto Shigeki Yook
et (eds.), Gendaikokusaiho no Shiso to Kozo I Rekishi, Kokka, Kiko, Joyaku, Jinken B
[EIFRIED AR IET R S | [EI5E, HAE . 560, AHE (Tokyo: Toshindo, 2012), 45-73;
and Kawashima Shin JI| /5 %, “Kingendai Chiigoku ni Okeru Kokky6 no Kioku — ‘Honrai
no Chagoku no Ryéiki o Meguru” T HL AR ENZ I DEEBEOFGIE—T Ak E
DI N% <% [The Memory of the National Border in Modern and Contemporary
China: China’s Imagined Original Territory], Kyokaikenkya 5% S AfF 4%, no. 1 (2010), 1-17.

32 Ishikawa Kenji £ /I|f£]5, “Kenpd no Naka no ‘Gaikoku” 5#1£0D H D[ 4HE ] [Foreign
Countries in the Constitution], Waseda University Comparative Law Research Institute
(ed.), Nihon no Naka no Gaikokuho — Kihonho no Hikakuhdoteki Kosatsu H A{ED D F
TE— AL O LHRIER 522 (Tokyo: Seibundo, 2014), 15-16.

33  Atypical example in Japan is that the conscription ordinance based on the proclamation
of conscription (Dajokan Proclamation no.379 of November 28, 1872) was not enforced in
Okinawa and Ogasawara until January 1, 1898.
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within Japan’s naichi.3* In addition, since the Meiji Constitution did not have
territorial provisions, the boundary between naichi and gaichi was not neces-
sarily clear. In terms of legislation, Article 1, Paragraph 1 of the Common Law
of 1018 (Law No. 39) stipulates that “the term ‘region’ refers to naichi (domes-
tic territories), Korea, Taiwan or Kwantung,” so among the areas controlled by
Japan, Korea, Taiwan and Kwantung were gaichi, and other areas were naichi
(according to Paragraph 2, Article 2, Sakhalin belongs to naichi.) In any case,
there is no legal definition of gaichi as a term or which areas it corresponds to. It
is said that gaichi came into regular use after the establishment of the Ministry
of Colonial Affairs in 1929 and that it became a legal term after the promulga-
tion of the Foreign Territory Telephone Communication Regulations (Ministry
of Communications Ordinance No. 51 of 1934) and the Personal Income Tax
and Corporate Income Tax Internal and Foreign Territory Relations Law (Act
No. 55 of 1940).35

In Kiyomiya Shiro’s Introduction to Foreign Territory Law, published in 1944,
the following five examples of the use of gaichi are as follows.3¢ (1) Taiwan,
South Sakhalin, Korea, Kwantung Leased Territory and the South Sea Islands,
which became territories or quasi-territories after the enactment of the Meiji
Constitution; are positioned as “the most common usage”; (2) In addition, ter-
ritories occupied by Japan as a result of the Second Sino-Japanese War and the
Greater East Asia War are included; (3) “Foreign countries that have special
relations with Japan” such as Manchuria are included; (4) The territory of for-
eign countries and foreign States themselves are gaichi; and (5) Only Honshu
is naichi, while all other land is gaichi. Yamazaki Tansho shared the same
understanding as (1) in Kiyomiya’s classification, and defined “Korea, Taiwan,
Sakhalin, the leased territory of Kwantung, and the mandated territory of the

34 On this point, see Okazaki Mayumi [ IF5 F b Zx, “Naikoku Shokuminchi’ Toshite no
Hokkaid6 Kindaiho Shiron — ‘Minji Hanketsu’ Bunseki o Tstijita Gaichi Hoshi tono Hikaku
Kanosei o Mezashite” [ PY[EfE 1] & U -CoAbHmE Ak s g — T B3Rk ) 4347
Z U7 s & 00 Led ATREE A H H5 1L T [Considerations on the Modern Legal
History of Hokkaido: Aiming for comparability with foreign legal history through the
analysis of ‘civil judgments’], Horitsu Ronsd V5T #%, vol. 9o, no. 2-3 (2017) 139-163.
For example, even today, the terms naichi (domestic territory) and hondo (mainland) are
used almost interchangeably in the local dialects in Hokkaido and Okinawa. (However,
the geographical scope of these terms is not necessarily definitive.)

35  Legal Affairs Division, Treaty Bureau, Ministry of Foreign Affairs, Gaichi Horei Seido
no Gaiyo (Gaichi Hoseishi Dai 2 Bu) ZMHUJEAS RS OMETE (S HivLHIFESE 2355)
[Overview of Legal Systems in Foreign Territories (Journal of Legal Systems in Foreign
Territories, Part 2)] (Tokyo: Bunsei Shoin, 1990 [reprint]), 1-3.

36  Kiyomiya Shiro 5= PURR, Gaichihojosetsu IR [Introduction to Foreign
Territory Law] (Tokyo: Yahikaku, 1944), 3-5.
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South Sea Islands” as gaichi.3” Research conducted in relatively recent years on
laws in gaichi, focusing particularly on the family register system, also follows
the general terminology of the time and defines gaichi as “a territory of a differ-
ent jurisdiction that was under Japanese rule.”®® In addition, among previous
studies that comprehensively examined gaichi, there are also those that have
considered Taiwan and Korea as “colonies” without using the word “gaichi.”3°

Nevertheless, Kiyomiya separated Japan’s territory and its quasi-territory,
while, as seen in Yamazaki’s definition, Kwantung is sometimes explained
as “leased territory” and the South Sea Islands as “a mandated territory.” It
is thus not clear how each author understood the difference in legal nature
between cession, annexation, lease, and mandated territory. In any case,
focusing on the degree to which sovereignty was transferred, it can be seen
that it was implicitly recognized that there were three types of gaichi: Taiwan
and Sakhalin (both ceded), as well as Korea (annexation), sovereignty over
which can be understood to have been completely transferred; Kwantung,
where the residual sovereignty of the lessor State was recognized; and the
South Sea Islands (mandate), sovereignty over which was the subject of inter-
national debate.

3.2 Cession of Taiwan

3.2.1 Background

As an outcome of the Sino-Japanese War, Taiwan Island and the Pescadores
Islands were ceded to Japan from Qing (Paragraphs 2 and 3, Article 2 of the
Sino-Japanese Peace Treaty signed on April 17, 1895, entered into force May 8,
1895). The Liaodong Peninsula was also to be ceded according to Paragraph
1, but it was returned by a further treaty with Qing in November of the same
year following the Triple Intervention. Sino-Japanese relations after the Meiji

37  Yamazaki Tansho [LIE PR, Gaichi Tochi Kiké no Kenkyn A+HUGETREEREDIFFL
[Research on Foreign Territory Organizations] (Tokyo: Takayama Shoin, 1943), 1. In addi-
tion, Minami Karafuto was incorporated into the naichi in 1943, regarding which Yamazaki
stated, “It goes without saying that we can no longer call this a gaichi” (ibid.).

38  Mukai Hidehiro M55, Shokai Kyi Gaichiho #fiF [B 7 Hi{k [Detailed Explanation of
the Old Foreign Land Law] (Tokyo: Nihon Kajo Publishing, 2007), 9.

39 For example, see Endo Masataka TEBEIEHAY, Kindai Nihon no Shokuminchi Tochi ni Okeru
Kokuseki to Koseki -Manshii, Chasen, Taiwan ¥T% B AR OHE B RIFLIBIC R D E -
T EE—uil - 5 fF - /595 [Nationality and Family Register in Modern Japanese Colonial
Rule: Manchuria, Korea, and Taiwan]| (Tokyo: Akashi Shoten, 20m); and Yamanaka
Einosuke [ 17K Z 14, Teikoku Nihon no Tochiho — Naichi to Shokuminchi Chasen, Taiwan
no Chihoseido o Shoten Toswru i [E H AR DR E—PHIE A RHIGHE - S5 O Hy
Frifil A & 295 [Governance Law of Imperial Japan: Local Systems of Domestic
Territory and Colonial Korea and Taiwan] (Osaka: Osaka University Press, 2021).
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Restoration meant the reorganization of the East Asian order through the
Taiwan Expedition (1874) and the Ryukyu Disposition (1879).4° In particular,
Article 1 of the Treaty of Shimonoseki denied that the tribute paid by Korea to
Qing amounted to Korea being part of the Chinese tributary system, stating,
“China recognizes definitively the full and complete independence and auton-
omy of Korea, and, in consequence, the payment of tribute and the perfor-
mance of ceremonies and formalities by Korea to China in derogation of such
independence and autonomy, shall wholly cease for the future.”

On the other hand, despite the fact that “the question of how to govern
modern Japan'’s first colony was, for the Meiji Government, an important issue
in relation to the constitutional system,”*! there was much confusion in the
initial debate on the cession. One of the reasons for this was the situation on
the ground in Taiwan, where Japan had no choice but to prioritize pacification
“unconstrained by laws and regulations”#? in response to the fierce resistance
of the Taiwanese people. However, as an even more fundamental issue, there
was a difference of opinion on how to position Taiwan and how to govern it,
both in terms of colonial (rule) policy and the legal system to support it. As part
of the discussion on this point, Hara Takashi, who was Vice Minister of Foreign
Affairs and a member of the Taiwan Secretariat, wrote, in Two Proposals on the
Taiwan Issue,*3 “A. Deem Taiwan to be a kind of ‘colony’ B. Taiwan is somewhat
different from the naichi, but it should not be regarded as a type of colony.
(Punctuation added by the author.) Hara himself “advocated” the second pro-
posal because Taiwan and its people “represented a completely different situ-
ation from the case of European countries controlling people of other races.”
Rather than being based on any legal position, this stance can be appropriately

40  Okamoto also positions the Sino-Japanese War as a watershed moment in world history.
Okamoto Takashi [if] A% % =], “Nisshin Senso to Higashi Ajia” H {&#&4r& #7277 [The
Sino-Japanese War and East Asia], Yamauchi Masayuki [LIN & Z and Hosoya Yaichi #H
B (eds.), Nihon Kingendaishi Kogi — Seiko to Shippai no Rekishi ni Manabu H AT
BUR G R — A RO 521257 53 (Tokyo: Chuokoron-Shinsha, 2019), 56.

41 Kurihara Jun ZEJi#i, “Meiji Kenpo Taisei to Shokuminchi — Taiwan Ry6yt to Rokusanho
o Meguwru Shomondai” iR LR LA RH—EVESA LN = 1520 DM
& [Meiji Constitutional System and Colonies: Various Issues Concerning Sovereignty
over Taiwan and Act no.63], Tokyo Joshidaigaku Hikakubunka Kenkyiisyo Kiyo B3 221
KPS FEFTAE 2, No. 54 (1993), 56.

42 “Naikakusoridaijin no Kunrei” PNRIFEEEKEL /3145 [Instruction of the Prime
Minister of the Cabinet] (July 16, 1895), Ito Hirobumi Ft#{#3C (ed.), Hisho Ruisan Dai
18 Kan Taiwan Shiryo B 1R = B (hereinafter referred to as “Taiwan
Materials”) (1936), 444 (NDL Digital Collection bibID 000000855219). (Last accessed on
September 21, 2021).

43  Ibid., 32-34.
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viewed as being based on Hara’s position of so-called “naichi extensionism.”#*
If one is to take this standpoint, however, the same laws as Japan's naichi
should, in principle, be enforced in Taiwan as much as possible, and the power
of the Governor-General of Taiwan should be weakened.

In reality, however, the “Act on Laws and Regulations to be Enforced in
Taiwan” (Act No. 63 of March 30, 1896; hereinafter referred to as “Act No. 63”)
gave the Governor-General of Taiwan broad power to enact laws.

3.2.2 Establishment of Taiwan’s Legislation: Confusion over Act No. 63
Issues arose regarding what type of legislation to create for Taiwan’s territory,
especially how to understand its relationship with the Meiji Constitution.
Taiwan Materials includes documents by an unknown author entitled
“Position of Taiwan in Japanese Law”#5 and “Authority to Govern Territory.”+6
First, “Position of Taiwan in Japanese Law” can be summarized as follows.

Based on the premise that “Taiwan is a new territory acquired by the
Empire in accordance with international law,” it is understood as being “a
newly acquired territory, with the fact of its incorporation into the Empire
meaning that the borders of the Empire will change.” However, since the Meiji
Constitution does not provide any procedure for changing borders, Taiwan’s
status under Japanese law has to be determined through the “Ordinary
Principles of the State” and the “Spirit of the Imperial Constitution.” The State
is free to decide whether or not to incorporate a new territory. The existence of
foreign constitutions that provide for procedures for changing borders means
that the method of expressing the intention to incorporate a new territory
after acquiring it has been stipulated. Then, in the case of Japan, how can it
express its intentions? One would be to amend the Meiji Constitution, and
the other would be to understand it as part of the prerogative of the Emperor.
Whichever position is adopted, the conclusion is the same: “Taiwan is not
part of the Empire even though it is under the sovereignty of the Empire,” and
therefore, “the Empire’s Constitution and its various laws and regulations can-
not directly be promulgated in Taiwan.”

44  For the relationship between policy on Taiwan before and after the possession of Taiwan
and the Constitution, and Hara’s theory of colonial policy in general, see Haruyama
Meitetsu & [11B#7, “Kindai Nihon to Taiwan — Musha Jiken, Shokuminchi Tochi Seisaku
no Kenkyd” JLfH AL EE—F4EF1E i RHFIEBOR OFFJE [Modern Japan
and Taiwan: A Study of the Wushe Incident and Colonial Policy] (Tokyo: Fujiwara Shoten,
2008), 155221, especially 173-179.

45  Taiwan Materials, (note 42), 71-74. Page numbers are omitted when quoting. (The same
applies hereinafter for this reference material.)

46  Ibid., 75-77.
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Based on this understanding, the following arguments are developed in
the “Authority to Govern Territory” Although Japan has not promulgated its
constitution or laws in Taiwan, it is also not the case that Japan is governing
the independent State of Taiwan under a personal union; thus, the Emperor
is exercising “the sovereignty of the Japanese Empire as the sovereign of the
Japanese Empire” over Taiwan. “The Emperor is the head of the Empire, com-
bining in Himself the rights of sovereignty,” as stipulated in Article 4 of the
Meiji Constitution, and this is those rights being exercised. Such an exercise
is in accordance with the provisions of the Meiji Constitution. When legislat-
ing with regard to Taiwan, Article 55, Paragraph 2 of the Meiji Constitution
required the countersignature of a Minister of State, but it did not require the
consent of the Imperial Diet, and “the authority of the Emperor is unlimited
in this respect.” This is the same as for diplomatic authority, and “the authority
over the territory can also be summed up and called the authority to govern
territory under the Meiji Constitution, so long as it is invoked for the territory
and does not relate to internal affairs.”

The following can be pointed out about these two documents. First, while
they recognize the border change as a fact, if, due to the absence of a pro-
cedure for changing borders, Taiwan is “not part of the Empire” and neither
the Meiji Constitution nor the laws and regulations are promulgated, then no
legal restrictions would be imposed on the Emperor’s possession and control
of Taiwan. This synonymous treatment of shuken and tochiken is the same
as in Ito’s Commentaries on the Constitution of the Empire of Japan, but it is
a contradiction or circular theory to derive the authority to govern territory
under the Meiji Constitution as a positive law through analogical inference
from diplomatic authority. The diplomatic authority under Article 13 of the
Meiji Constitution to “declar[e] war, mak[e] peace, and conclud[e] treaties” is
believed to “belong to the authority of the Emperor and does not require the
consent of the Diet,” and the reason for this was “the unity of the sovereignty
of representing the State to foreign countries.”*” Although it is a trivial point,
it is possible to infer the cession of territory (Taiwan and Sakhalin) and the
acquisition of leased land through peace treaties in this diplomatic authority,
but when this is “authority ... under the Meiji Constitution,” then the argument
for removing the need for the consent of the Imperial Diet would be extremely
weak if the authority is regarded as being pre-constitutional in nature.

In response, William Montague Hammett Kirkwood, an adviser to the
Ministry of Justice, summarized the arguments in his “Opinion on the Taiwan

47 Ito, supra note 20, 43.
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System, the Emperor’s Authority, and the Imperial Diet"*® as follows, stating

that both are valid interpretations of the Meiji Constitution.

a)  Since the authority of the Emperor is not restricted by the Meiji
Constitution in Taiwan, it is constitutional to formulate laws concerning
Taiwan without the approval of the Diet.

b)  Aslong as Taiwan is a Japanese territory, the Meiji Constitution applies,
and laws concerning Taiwan require the support of the Diet.

Kirkwood then pointed out, as a legislative policy issue, that, “In the current

Japanese public opinion, there is a strong democratic tendency, and if my

interpretation is carried out, it is difficult to predict whether a Diet that is not

close to the existing Government may give rise to more aggressive arguments

against the government or not.”*¥ Thus, he advised making a decision from a

political and practical perspective rather than a legal one, placing emphasis on

parliamentary strategy rather than constitutional interpretation.

After that, the government began to formulate the “Act on Laws and
Regulations to be Enforced in Taiwan.” After many twists and turns, it was pro-
mulgated as Act No. 63 of 1896 (March 30), commonly known as “Act No. 63
The law was intended to settle the question of what powers should be given to
the Governor-General’s Office and how to harmonize it with Japan’s own sys-
tem of governance, in light of the ongoing but sporadic uprisings on the island
of Taiwan, despite it having been pacified.

According to the original “Statement of Reasons for the Bill,” the recognition
at the time was as follows:

Taiwan has only just been included in the Japanese Empire, and not
only are all matters still in their infancy, but there are also concerns
about uprisings by armed groups in the region. Despite this, this island is
located far from the capital of Tokyo and transportation between the two
lands is still completely undeveloped. The emotions and social customs
of the people of this island are also completely different from those of
Japan, so they should not be governed by the same laws and regulations
as the home country. This is why we are submitting this proposal.>°

48  “Mr. Kirkwood’s Opinion on the Taiwan System, the Emperor’s Authority, and the Imperial
Diet” (July 24, 1895), Taiwan Materials (note 42), 78-107.

49  Ibid.,105.

50  Establishing ordinance on laws and ordinances to be enforced in Taiwan (JACAR Ref.
A01200843100).
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What was the nature of the draft of the Act? The validity of Act No. 63 under
the Meiji Constitution was questioned for a long time after that for the rea-
son that Article 1 of the Act stipulated, “the Governor-General of Taiwan may
issue ordinances having the power of law within his jurisdiction” and Article 5
stipulated “any existing law or a law to be promulgated in the future which is
necessary to be enforced in whole or in part in Taiwan shall be determined by
Imperial Ordinance.”

This was “nothing more than a bill with provisions concerning the legisla-
tive power of the Governor-General, which were included in the draft bylaws
of the Governor-General’s Office,’5! but, at the same time, it also contained an
element of danger in that “granting legislative power to the Governor-General,
who is the bearer of administrative authority, and recognizing administrative
ordinances as having the same power as laws clearly runs counter to the princi-
ples of constitutional government.”>2 Even in the Imperial Diet, which deliber-
ated Act No. 63, there was debate about whether the Meiji Constitution would
extend to Taiwan, and, if so, how it would be extended, but it is unlikely that
either the Government or the Diet fully understood and digested the issues.
Below, the author will cover the background to the law’s enactment using his-
torical reference materials.53

Attending the Diet as a Government committee member (since March 17,
1896) was Mizuno Jun, Director of the Civil Affairs Bureau of the Office of the
Governor-General of Taiwan. First, Mizuno explained the reasons for the pro-
posal to almost the same effect as above. In response, Nakamura Katsumasa
asked,%* “As stated in Articles 8 and g of the Meiji Constitution, in Japan, no
one but the Emperor has the authority to issue laws and ordinances, but does
this actually apply to all matters under civil administration?” Article 8 of the
Meiji Constitution is a provision concerning “Imperial Ordinances in the place

51 Kurihara, supra note 41, 49.

52 Komagome Takeshi §i3A K, “Kokusai Seiji no Naka no Shokuminchi Shihai” [EBEB5
DO OHE B 3 Fi [Colonial Rule in International Politics], Kawashima Shin JI| F 5
and Hattori Ryaji JRBHE . (eds.), Higashi Ajia Kokusai Seijishi 7> 7 |E B ER 52
(Aichi: Nagoya University Press, 2007), 184.

53  As will be explained below in the main text of this chapter, Act no.64 was enacted as a
three-year time-limited law. It was extended to four years by Law no.31 in 1906, and fur-
ther revised according to Law no.3 in 1921. The relevant minutes of the Imperial Diet are
summarized in Legal Affairs Division, Treaty Bureau, Ministry of Foreign Affairs, Minutes
of the Laws Concerning Taiwan’s Enforcement Laws (Acts no.63, no.31 and No.3) (Journal
of Foreign Legislation Part 3, Annex) (Tokyo: Bunsei Shoin, 1990 [reprint]). According to
the preface of the same book, the original stenographic records of the proceedings were
created and published by the Governor-General of Taiwan in 1921.

54  1bid., 4.
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of law” (emergency ordinances) to maintain public safety when the Imperial
Diet is not sitting, and Article g refers to “Ordinances” to enforce the laws.
However, could the Governor-General of Taiwan be delegated the authority to
issue “ordinances having the power of law” in the first place? In other words,
if, according to Article 4, “The Emperor is the head of the Empire, combining
in Himself the rights of sovereignty,” and, having “exercise[d] the legislative
power with the consent of the Imperial Diet,” as stated in Article 5, “gives sanc-
tion to laws, and orders them to be promulgated and executed,” as stated in
Article 6, then it is unlikely to be coherent to have a “legislative” process that
ignores the Emperor’s procedure for promulgating laws (including the consent
of the Diet), and allows the Governor-General to issue “ordinances having the
power of law” and obtain Imperial sanction through the Minister of Colonial
Affairs. Setting that point aside, Mizuno’s response was also extremely unclear.
Specifically, in response to Nakamura’s question, he replied, “This has nothing
to do with the Meiji Constitution, which is to say that the Meiji Constitution
has no power in Taiwan.”5>

If it has nothing to do with the Meiji Constitution, the basis of the Emperor’s
rights of sovereignty under Article 4 is lost, and it means that Taiwan would be
ruled based on a pre-constitutional authority. On this point, Sakurai Yoshiki
once again asked, “You have said that the Meiji Constitution has not been
enacted in Taiwan, but it is a matter of course that the Meiji Constitution
would be enforced once a land comes into the possession of the Empire of
Japan, no matter where it is, and I believe there is something mistaken in your
assertion that the Meiji Constitution is not even partially enforced in Taiwan.”
In response, Mizuno replied, “The Meiji Constitution has, in its entirety, not
been promulgated there. To put it another way, even within the Constitution,
the ‘Rights and Duties of Subjects’ do not apply to Taiwanese subjects.
However, it goes without saying that the authority of the Emperor under the
Meiji Constitution is exercised over Taiwan.” The relationship between author-
ity and the Meiji Constitution was also extremely unclear.>¢ However, if the
“Emperor’s authority” extended to Taiwan, then some form of the Emperor’s
rights of sovereignty extended there and Taiwan’s status as a “territory” of
Japan were confirmed.

The Government temporarily withdrew the bill (March 24), but resubmitted
it (March 26) with a provision (Article 6) that the bill would be legislated for a
period of three years, and it was passed by the House of Peers.

55  Ibid.
56 Ibid., 6.
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3.2.3 Evaluation of Act No. 63

It is not clear where the true intention of removing the need for the consent
of the Imperial Diet through Act No. 63 lay. Ariga Nagao shared an episode
about the budget related to Taiwan saying, “It is troublesome to have to get
approval for each and every matter, so we decided that Taiwanese matters
would be decided at the discretion of the Governor-General’s Office, and that
there is legal power in these decisions made at its discretion.”>” Based on the
opportunistic idea that “Ito would take on Itagaki’s Liberal Party” and “it would
be convenient later if the delegated power were to be passed at that time,”>® a
precautionary front was set up in preparation for the emergence of a “Diet that
is not close to the Government,” as Kirkwood was concerned about.

Since then, the relationship between Act No. 63 and the Meiji Constitution
has been a controversial topic among scholars of constitutional law and
Staatsrecht.

Act No. 63 was subsequently prolonged by revisions in 1899, 1902, and 1905.
In addition, Act No. 31 of 1906 required the Governor-General of Taiwan to
obtain “Imperial sanction through the competent minister” (Article 2) when
prescribing ordinances. On top of that, according to Act No. 3 of 1922, when
all or part of the law was enforced in Taiwan, an Imperial Ordinance would be
required in principle (Article 1). Furthermore, the authority of the Governor-
General to issue ordinances was exceptional, and there was a shift to naichi
extensionism (Article 2).

3.3 Background of the Sakhalin Cession

As a result of the Russo-Japanese War, in September 1905, Japan was ceded
Sakhalin south of the 5oth parallel (Article 9, Paragraph 1 of the Treaty of
Portsmouth). The Treaty of Portsmouth also stipulated that, “The Imperial
Russian Government, acknowledging that Japan possesses in Korea para-
mount political, military and economical interests engages neither to obstruct
nor interfere with measures for guidance, protection and control which the
Imperial Government of Japan may find necessary to take in Korea” (Article
2). The Russo-Japanese War was about the hegemony of both countries on the
Korean Peninsula. More details will be covered in the next section, but first a
brief description of Sakhalin will be provided here.

57  Ariga Nagao i & K/, “Taiwan ni Kansuru Rippo no Sakugo (Takano Mondai ni Tsuite)”
= B AV SIIE  $ERA (Bt s BPIH)) [Taiwan's Legislative Error (B EF[H&)],
Kokka Gakkai Zasshi 1|58 522456, vol. 14, no. 172 (June 1901), 4.

58  Ibid., 5.
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At first, military administration was established for Sakhalin, but in 1907, the
Sakhalin Agency was established and placed in charge of governance. The “Act
on Laws and Regulations to Be Enforced in Sakhalin” (Act No. 25 of 1908) stip-
ulated that “those laws that need to be enforced in whole or in part in Sakhalin
shall be made by Imperial Ordinance, but special provisions may be made by
Imperial Ordinance with respect to the matters listed above.” Examples of such
matters were those related to indigenous persons; the powers of administra-
tive offices or public offices; legal periods; and counsel, litigation attorneys, or
successors appointed or selected by the court or the presiding judge. Unlike
Taiwan, the head of the Sakhalin Agency was not given the authority to issue
ordinances. It has been pointed out that the background to this is that Sakhalin
“was not recognized as being gaichi in nature.”>® This is thought to be due to
the fact that, from the beginning, 90% of the inhabitants (10,000 people) were
Japanese (from the naichi), while there were only a small number of Ainu and
other local people, and Russians.5°

Partly because of these circumstances, Sakhalin was completely incorpo-
rated into the naichi on April 1, 1943.

3.4 Korea

3.4.1 Background to the Korean Annexation®!

One issue in Japanese diplomacy in the Meiji Era, or an issue of concern
between Japan and Qing and between Japan and Russia, was the handling of

59  Legal Affairs Division, Treaty Bureau, Ministry of Foreign Affairs, Nihon Tochika no
Karafuto (Gaichi Hoseishi Dai 13 Bu) HZASHIE T OMEKR FERIFESH 13 #6)
[Sakhalin under Japanese Rule (Journal of Foreign Legislation Part 13)] (Tokyo: Bunsei
Shoin, 1990 [reprint]), 53.

60  Ibid., 5. According to the same book, by the end of 1941, the number of domestic Japanese
and Koreans had increased to over 400,000, while the number of other residents was less
than 1,000. In addition, the population density was about one-sixth that of the South Sea
Islands (6-7).

61 With regard to the annexation of Korea, as symbolized by the stipulation of Article 2 in
The Treaty on Basic Relations between Japan and the Republic of Korea, which declares
that “It is confirmed that all treaties or agreements concluded between the Empire of
Japan and the Empire of Korea on or before August 22, 1910 are already null and void,’
the debate over its legality and illegality under international law has not been resolved
between Japan and the Republic of Korea, and between Japan and North Korea. In addi-
tion, controversy continues at the level of historical materials over the signature of Park
Jae-sun, Minister of External Affairs (Foreign Affairs) of the Korean Empire, and the
circumstances leading up to the signing of the Second Japan-Korea Agreement (Eulsa
Treaty). However, regardless of the perceptions of the parties concerned, this chapter will
not go into discussion on the legality or illegality of the annexation of Korea itself, based
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Korea. Without going into the significance and background of this matter,52
the author would like to briefly summarize Korea’s status at the time under
international law. Article 1 of the Sino-Japanese Treaty of Amity of July 29,
1871 stipulated non-aggression toward “land belonging to” Qing with Korea in
mind. From this article, it can be inferred that Qing regarded Korea at that time
as not a fully sovereign State, but Article 1 of the Japan-Korea Treaty of Amity
of February 1876 stipulated that “[Korea], being a sovereign and independent
State, enjoys the same equal rights as does Japan,” with the premise that Japan
recognized Korea as an independent sovereign State or, in other words, had the
expectation of its independence from Qing.

However, Korea itself did not believe that this established a sovereign State
relationship, at least in terms of its relations with Japan, but rather recognized
it as a restoration of the old relations between the two. Thus, there was a gap in
understanding between Japan and Korea.53 Through the subsequent Treaty of
Peace, Amity, Commerce and Navigation between the United States and Korea
(1882), Western countries opened their legations in Hanseong (present-day
Seoul). Based on these facts, it can be assumed that other countries regarded
Korea as a State in the sense according to international law. However, for Qing,
Korea continued to be a vassal State but retained a relationship as an “autono-
mous vassal State” whereby its autonomy in the handling of ordinary political
affairs was recognized.64

Subsequently, with the Sino-Japanese Peace Treaty (1895) eliminating
traditional Qing-Korean relations and the Treaty of Portsmouth (1905) estab-
lishing Japan’s supremacy over Russia in Korea, Japan made Korea a protec-
torate. Article 1 of the Japan-Korea Protocol of February 1904 stipulated that

on the fact that the Potsdam Declaration and the San Francisco Peace Treaty were drafted
on the premise that Japan actually ruled Korea.

62  As a matter of course, there are countless previous studies dealing with the annexation
of Korea. Examples of research that analyzed the annexation in terms of the resonance
between Qing-Korean relations with Korea as an “autonomous Vassal State” and interna-
tional relations include Okamoto Takashi [ A4 =], Zokkoku to Jishu no Aida — Kindai
Shinkan Kankei to Higashi Ajia no Meiun JBEE B EOHWE—ir SRR T
U7 OfiiE [Between Vassal State and Independence: Modern Qing-Korean Relations
and the Fate of East Asia] (Aichi: Nagoya University Press, 2004); and Okamoto Takashi
[ A% 7], Sekai no Naka no Nisshinkan Kankeishi — Korin to Zokkoku, Jishu to Dokuritsu
SR D727 D IIEHRGR N —2Z B L RIE B FEIMSL [History of Japan-China-
Korea Relations in the World: Neighborhood and Vassal State, Autonomy and Independence)
(Tokyo: Kodansha, 2008).

63  Okamoto, Sekai no Naka no Nisshinkan Kankeishi 15 D720 B {& 4 B3f% 5 [History
of Japan-China-Korea Relations in the World] (note 62), 67—-68.

64  Ibid.
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“the Imperial Government of Korea shall place full confidence in the Imperial
Government of Japan, and adopt the advice of the latter in regard to improve-
ments in administration.” Furthermore, the first Japan-Korea Agreement of
August of the same year allowed the acceptance of financial advisors and
diplomatic advisers, and the second Japan-Korea Agreement of November
1905 stripped Korea of its diplomatic rights. Needless to say, behind this
series of events was the support and approval of the United Kingdom and the
United States through the Anglo-Japanese Alliance (1902) and the Katsura-
Taft Agreement (1905). The third Japan-Korea Agreement of July 1907 further
expanded the involvement of Japanese people in all aspects of Korea’s domes-
tic affairs, and the financial advisory and diplomatic advisory system based on
the first Japan-Korea Agreement was abolished.

On August 22, 1910, the Japan-Korea Annexation Treaty was signed (pro-
mulgated on August 29). Article 1 stipulated that “His Majesty the Emperor of
Korea makes the complete and permanent cession to His Majesty the Emperor
of Japan of all rights of sovereignty over the whole of Korea,” and Article 2 stip-
ulated that “His Majesty the Emperor of Japan accepts the cession mentioned
in the preceding article and consents to the complete annexation of Korea to
the Empire of Japan.”

3.4.2 Structure of the Korea Governance Act

The question of what kind of legislation should be used to govern Korea was
also an issue. In the Cabinet decision of June 3, prior to the signing of the
Japan-Korea Annexation Treaty, entitled “Administrative Policy for Korea after
the Annexation,” it was decided that “the Constitution shall not be enforced
in Korea for the moment and Korea shall be ruled based on the Emperor’s
prerogative”; “The Governor-General shall be directly subordinate to the
Emperor and have the power to preside over all political affairs in Korea” and
“The Governor-General shall be empowered to issue orders on legal matters
in accordance with the authority (omitted).”6> In other words, the principle of
governance over Korea was based on prerogative.®¢ One month later, however,

65  Unno Fukuju {ff 718 5F, Kankoku Heigoshi no Kenkyi #[E {if-& 5 OWF4T [Research on
the History of the Annexation of Korea] (Tokyo: Iwanami Shoten, 2000), 351-352. Legal
Affairs Division, Treaty Bureau, Ministry of Foreign Affairs, Korea in the Japanese Colonial
Period (Journal of Foreign Legislation Part 9) (Tokyo: Bunsei Shoin, 1990 [reprint]), 12.

66  Ogawara Hiroyuki 7]\ [ J5{7% 5, Kankoku Heigo to Chosen eno Kenpo Siko Mondai 54/
O LI~ O FEIERA TR E—F 301 DA R HARI L OTE AR TR [The
issue of constitution enforcement to Korea on Korean annexation], Nihon Shokuminchi

Kenkya H A BCHIAFSE, no. 17 (2005), 19.
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it was decided in an ambiguous way that the Meiji Constitution would be pro-
mulgated in Korea, but it would not be applied in practice. This is considered
to stem from an effort to ensure consistency with the official view that the
Meiji Constitution was interpreted as being applied to Taiwan.5”

Inresponse to this, Article10f the “Act on Laws and Regulations to be Enforced
in Korea”58 stipulated that “matters in Korea for which laws are required shall
be prescribed by ordinance of the Governor-General of Korea,” and such ordi-
nances were collectively referred to as “Regulations” (Article 6). Article 1 is the
same as the aforementioned Act No. 63. However, while Act No. 63 was revised
by Act No. 3 of 1922 and shifted to naichi extensionism, Korea continued to be
ruled by the Emperor’s prerogative until the end. According to Unno, there was
an ambiguous handling of the matter as, “According to the ‘Interpretation, the
Meiji Constitution was enforced in Korea, but it was not enforced in reality, and
the title of Korean rule is based on the prerogative of the Emperor, not the Meiji
Constitution.”s?

3.5 South Sea Islands

The South Sea Islands (the Marianas, Caroline and Marshall Islands) became
subject to the League of Nations mandate system as a result of World War 1,
and was placed under the administration of Japan by the “Class C Mandate
Clause Imperial Mandate Clause for the South Sea Islands” (Ministry of
Foreign Affairs Notification No. 16 of April 29, 1922) of 1921. Article 22 (6) of
the Covenant of the League of Nations stated that it “can be best administered
under the laws of the Mandatory as integral portions of its territory.” Therefore,
at first glance, it can be immediately determined that it is a territory to which
the sovereignty of the mandatory extends. However, the Cabinet Decision
entitled “Decision on Matters Concerning the Governance of the South Sea
Islands”70 stated with regard to the South Sea Islands, which were governed by
the South Sea Islands Agency under the Cabinet, “It shall be interpreted that,
as in the case of the Kwantung Leased Territory, the Meiji Constitution shall
be exercised” (Paragraph 6). Even before addressing the issue of whether or
not to apply the Meiji Constitution, there were conflicting theories regarding
the sovereignty over the mandated territories. According to the summary in
Taoka Ryoichi’s The Essence of the Mandate, there were the “League of Nations

67  Ibid., 22—23.

68  JACAR Ref. A01200064500 (last accessed on September 25, 2021).

69  Unno, supra note 65, 353.

70  “Decision on matters concerning the governance of the South Sea Islands” (JACAR Ref.
A01200193500 [last accessed on September 25, 2021]).
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” o« ” o«

sovereignty theory,” “mandate sovereignty theory,

theory,” “German sovereignty theory,” and “mandatory sovereignty theory.””!
Although it is not possible to go into the details of each theory here, the

authorwould like to summarize the understanding of the Japanese Government

major power sovereignty

by focusing on the fact that Japan continued its mandate over the South Sea
Islands even after its withdrawal from the League of Nations (notification of
March 27,1933, effective on the same day in1935). Immediately before the notice
of withdrawal, the Japanese Government compiled the “Cabinet Decision on
the Policy Determination Method of the Imperial Government Concerning the
Consequences of the South Sea Islands Mandate after the Empire’s Withdrawal
from the League of Nations.””2 The sovereignty of the mandated territories was
determined by the Treaty of Versailles, as “Germany renounces in favour of
the Principal Allied and Associated Powers all her rights and titles over her
oversea possessions,” (Article 119) expressing the understanding that the terri-
tories belonged to the Principal Allied and Associated Powers, including Japan.
Therefore, withdrawal from the League of Nations would not affect Japan’s
sovereignty over the mandated territories in any way. Based on this premise,
Minister for Foreign Affairs Uchida Kosai (Yasuya) stated, “Since our mandate
is a Class C Mandate, we can carry out all forms of administration as part of
our territory. Therefore, there is absolutely no need to return it to the League,
even after our withdrawal therefrom. Simply submitting an annual report shall
suffice.””® It was not always clear whether “territory” under the Covenant of the
League of Nations and territory under domestic law (Meiji Constitution) were
considered to be the same thing. This was because, “the view is taken that laws
are not implemented in the South Sea Islands, but on the other hand, there is
no delegation of law and even matters which should be stipulated by law are
stipulated by ordinance,” so the view that “contrary to the clear fact that the
Imperial Constitution extends to Korea, Taiwan, and Sakhalin, the situation of
the South Sea Islands is completely different; that is, the South Sea Islands is
not recognized as territory under the application of the Meiji Constitution,”*
also exists.””® In addition, Tomatsu Haruo, after analyzing the discussions at

71 Taoka Ryoichi H[ii] 2 —, Inin Tochi no Honshitsu ZATARIG 0O AE [The Essence of the
Mandate] (Tokyo: Yuhikaku, 1941), 155-259.

72 Legal Division, Treaty Bureau, Ministry of Foreign Affairs, Mandatory Territory of the
South Sea Islands, Part 1 (Journal of Foreign Legislation Part 10) (Bunsei Shoin, 1990
[reprint]), 62—64.

73 Ibid., 65.

74 Ibid., 58-59.

75 As an example of evaluating this treatment as “custom,” see Sakai Kazuomi HEH—E,
“Bunmei no Shimei’ to Shite no Nihon no Nany6 Gunt6 Inin Tochi — Kajo Tochi no Haikei”
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the Permanent Mandate Committee (PMC), stated that “to whom sovereignty
of the mandate belonged was ultimately inconclusive.””

Furthermore, the situation was unique in that the residents of the South Sea
Islands (islanders) were not granted Japanese nationality. As a background to
this, a resolution at the Council of the League of Nations was passed in April
1923 to the effect that native inhabitants of Class C Mandates could voluntarily
naturalize, but that they would not necessarily acquire the nationality of the
mandatory.”” In the report presented by the chairman at the first session of the
PMC in 1922, it was stated that “the mandate system was established because it
was recognized that there was a strict distinction between higher civilizations
and mandated territories, and if the nationalities of the two are equated, there
would essentially be no distinction made between them.””® Thus, the Japanese
Government simply referred to the inhabitants of the South Sea Islands as
“islanders” and distinguished them from “subjects.”

In this regard, as in the case of the Kwantung Leased Territory, there were
statements that cited, as evidence, the fact that the mandated territories were
“not pure territories of Japan under international law””® or that they “were
quasi-territories.”8? Certainly, views were divided on whether the sovereignty
of a mandated territory had been completely transferred to the mandatory,
but the debate at the League of Nations was only about whether or not to grant
nationality based on the difference in the degree of civilization, not the dif-
ference in the legal status of the area in question. If one considers that the
intention of this discussion was not to prohibit the granting of nationality, it
is reasonable to assume that it was only a policy measure. In addition, in the
Common Law of 1918 (Act No. 39 0f 1918), Paragraph 1, Article 1 and others were
revised by Act No. 25 of 1923 five years later to add the South Sea Islands.8!

[SC O JEL TO A ARDFEFER &R IG—E R R O 7 5 [Japan's
Mandatory Rule of the South Sea Islands as a ‘Mission of Civilization’: The Background
of Overrule], Institute of Social Science, Chukyo University, Edited by Asano Toyomi
TREFEEE (ed.), Nanyo Gunto to Teikoku Kokusai Chitsujo (Shakaikagaku Kenkyiisho Sosho
21) FAVERE I LA [E - EBRRR Y GEERH AT JERT#25 21) (Aichi[Nagoya?]: Chukyd
University Social Science Research Institute, 2007), 82.

76 Tomatsu Haruo ZEFA4R T, Nikon Teikoku to Inin Tochi — Nanyo Shoto o Meguru Kokusai
Seiji 1914-1947 A AR [E EFATHIE—FTERE B2 O AEBSEE 1914-1047 [The
Japanese Empire and the Mandate: International Politics of the South Sea Islands 1914—
1947] (Aichi: Nagoya University Press, 2011), 32.

77  Ministry of Foreign Affairs, supra note 72, 59.

78  Supra note 39, 53-54.

79  Ibid., 52—53.

80  Ibid. 132.

81  JACAR Ref. Ao3021426100 (last accessed on September 25, 2021).
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From this, it is appropriate to assume that even with the islanders of the South
Sea Islands who did not have nationality, conflict of law between the laws of
naichi and the laws of gaichi could be expected, as will be described below.

4 Systematization of the Laws of Gaichi and Their Problems

41 Questions Raised by Minobe Tatsukichi

The first call for systematic study of the laws of gaichi or colonial law (here-
inafter “colonial law”) was probably Minobe Tatsukichi’s report3? at the
Jurisprudence Research Seminar on May 18, 1911, and his essay®3 based on said
report. Minobe points out, as evidence of the necessity of colonial law research,
that “the laws applied to people in the naichi and to indigenous populations are
often different ... that is to say, in a sense, the nationality principle is applied.”84
He points out that, as a result, “a relationship similar to private international
law has formed between the laws of naichi and colonial law, as well as between
indigenous laws and the laws of naichi, and there is a need to alleviate poten-
tial conflicts between them according to certain rules.”8> Minobe then defines
“the legal concept of a colony” as “a part of the territory of the naichi, in princi-
ple, whose laws differ from those of other places in the naichi” or “land within
the territory of a country to which, in principle, a jurisdiction other than that
of the naichi applies” The term hoiki, a Japanese translation of the German
Rechtsgebiet (jurisdiction), is said to have been established by Yamada Saburo,
a scholar of private international law.8¢ Minobe made the point that, while
“hoiki (Rechtsgebiet; jurisdiction) and ryoiki (Staatsgebiet; domain) are usually
compatible,”87 further research of colonial law had become necessary due to

82  For an overview of the report given that day, see “Articles of the Law Research Society,”
Hogaku Kyokai Zasshi, vol. 29, no. 11 (November 1911), 162-168.

83  Minobe Tatsukichi 232 &, Nihon Shokuminchihé ni Tsuite (Meiji 44 Nen 5 Gatsu
18 Nichi Hori Kenkytikai ni Oite) H A5 R HIIE ik C (B11R 4445 5 A 18 B iEBEFE
EZHAC) [Japanese Colonial Law (at the Jurisprudence Research Seminar on May 18,
1911)], Kokka Gakkai Zasshi [EIZF2HERE, vol. 26, no. 1 (January 1912), 89-108.

84  Ibid., o

85  Ibid., 92.

86  Ishikawa Kenji £1)I/f#if, Keijo’ no Kiyomiya Shiro [ 5USJOOTE = PUAR [Kiyomiya
Shird of ‘Keijo’], Sakai Tetsuya iPiJf#j#k and Matsuda Toshihiko #&HFZ (eds.),
Teikoku Nihon to Shokuminchi Daigaku 75 [E] H /R &l B 1K %7 (Tokyo: Yumani Shobod,
2014), 322. The above work also notes that Minobe’s understanding of the colonies was
informed by Hermann Edler von Hoffmann’s Deutsches Kolonialrecht.

87  Minobe, supra note 83, 99. As pointed out by Ishikawa in supra note 86, the ryoiki here
refers to the ryoiki of Japan.
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the acquisition of Korea, Taiwan, Sakhalin, and the Kwantung Leased Territory
and the resulting creation of multiple Aoiki or jurisdictions within Japan’s
ryoiki or domain.

The emergence of jurisdictions that differed from that of the naichi, i.e., a
different jurisdiction, was semi-inevitable. This was because the gaichi of Japan
were acquired as part of a State or as its whole via treaty, rather than by occupa-
tion of terra nullius. They were thus already territories, with inhabitants, under
some form of domestic legal system. For this reason, it was necessary to respect
the existing legal system and longstanding customs. In addition, in the cases of
say Taiwan or Korea, since there were forces opposing their cession and annex-
ation, it was necessary to have harsh laws for maintaining public order, such as
the “Ordinance for the Punishment of Bandits"®8 in Taiwan (Ordinance No. 24
of 1898) and the “Ordinance for the Summary Judgment of Criminal Matters
in Korea”®? (Imperial Ordinance No. 240 of 1909), which existed before Japan’s
annexation of Korea. The application of these laws was geographically limited
to Taiwan or Korea. In effect, however, it was inconceivable that they would be
applied to the Japanese (from the naichi), and were effectively only applied to
the Taiwanese and to Koreans. In this way, elements of the nationality princi-
ple accompanied Japan’s colonial law (gaichi law), both formally and practi-
cally, until the end.

4.2 Minobe’s Theory on Constitutional Law and Gaichi

At the beginning of the Minobe-Tachi debate, Tachi understood ryodoken (ter-
ritorial rights) to be “real rights under international law that consider a cer-
tain region as an object, and that include the function of a State exercising its
own inherent sovereignty, in other words its tochiken (rights of sovereignty),
within the scope of the land, or allowing another State to exercise sovereignty
on its behalf for a specific period of time (in the case certain types of leases,
etc.).”90 In response, Minobe argued that it was clear that “ryodoken have a
‘public’ relevance while dominium has an exclusively ‘private’ relevance.”! As
background to this, Minobe had revered the intent in German Staatsrecht to
break away from the medieval patrimonial State, which could not distinguish
between public and private, in other words, the intent to form a nation-state.®?

88  JACAR Ref. A01200876000.

89  JACAR Ref. A03020810800.

90  Supranote 18, 4 (note 2).

91 Minobe Tatsukichi 3£} i# &, “Ryodoken no Horitsujo no Seishitsu o Ronzu” i -1 /
LA | /PEE T3 A [Discussing the Legal Nature of Territorial Rights], Hogakukyokai
Zasshi 1265, vol. 29, no. 2 (February 1911), 16.

92  For a detailed outline of the controversy, see Ishikawa, supra note 32, 20—25.
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Subsequently, however, Minobe changed his position and began to regard ryo-
doken as real rights as well.93 The logical consequence of this, according to
Ishikawa, was that,

Under Minobe’s formerly held theory, the annexation of Korea would
have plunged the Japanese Empire into a crisis of identity, and depend-
ing on the circumstance, the previous Meiji State would have ended and
anew ‘Empire’ would have to be established on August 29, 1910. However,
under the theory newly advocated by Minobe, ryodoken as real rights
were simply transferred from the Korean Empire to the Japanese Empire,
and the identity of the Meiji State would not be impaired. This amounts
to no less than a theoretical shift towards Taisho ‘Imperialism,” which
envisioned the further acquisition of new territories in future.%*

This is because, by defining territorial sovereignty as having both elements of
possession and control, and positioning them as one aspect of tochiken, the
acquisition (possession) of any gaichi and the control (governance) of any
acquired gaichi would be free from the Meiji Constitution. Whether or not
to apply the Meiji Constitution to gaichi (i.e., to possess and govern them in
accordance with the provisions of the Meiji Constitution) would be a matter
of policy, not a matter of jurisprudence.

Minobe’s description of colonies (colonial law) in the Compendium of the
Constitution is largely in line with the views he presented in his report at the
Jurisprudence Research Seminar. He again states that a colony is a different
jurisdiction, and even within the text of the Meiji Constitution, except for
“laws concerning the supreme body of government which by nature must be
common throughout the country,” the Constitution itself can differ. Minobe
was of the opinion that, as a result, the incorporation of a colony into the nai-
chi was no longer a constitutional issue. Rather it would be sufficient to amend
the laws in force in the colony to have the same content as laws in the naichi.%®

93  On the other hand, Tachi did not change his position on the “real rights theory” even after
theories such as the “spatial theory” and the “authority theory” were introduced. Tachi
Sakutaro, “The Concept of a State under International Law and the Territory of a State,”
Journal of International Law and Diplomacy, vol. 28, no. 3 (1929), 1-22.

94  Ishikawa, supra note 32, 25.

95  Minobe Tatsukichi SIS, Kenpo Satsuyé (Kaitei Dai 5 Han) 7E{EMREE (KGR EH
5 Ji) [Constitutional Law (Revised 5th Edition)] (Tokyo: Yithikaku, 1932). Discussion
here is based on the reprint edition of the same book (Hiroshima: Kure pass Publishing,
2019), 142.

96  Ibid., 154.
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5 Conclusion

The problems surrounding the laws of gaichi were subsequently taken up by
scholars such as Kiyomiya Shiro of Keijo Imperial University and Nakamura
Tetsu of Taipei Imperial University. However, with the loss of all gaichi
on August 15, 1945, the subjects and significance of such studies had disap-
peared. As mentioned at the beginning of this chapter, the territory of Japan
is rarely examined from the perspective of constitutional scholarship today.
International legal scholarship also considers this issue within the context of
the territorial issues that Japan is facing.

This chapter attempted to summarize how Japan as a colonial empire was
formed by reviewing the formation of the laws of gaichi with a focus on the
debate over the process of concluding treaties for acquiring gaichi and over the
application of the constitution to gaichi. As Hatano Sumio points out, Japan’s
colonial rule, unlike that of European countries, targeted areas close to Japan,
including Taiwan and the Korean Peninsula.®” Since it opened itself up to the
world, Japan had simultaneously undertaken modernization (acceptance
of international law) and imperialization (the acquisition of colonies based
on international law) in East Asia. Needless to say, the colonization of areas
controlled by China (Qing), including not only Taiwan but also the Korean
Peninsula, marked the beginning of various so-called “issues concerning the
recognition of history” that continue to this day.

Setting that point aside, while the acquisition of colonies and what kind
of legislation to promulgate there were theoretical issues, the issue of the
application of the Meiji Constitution also involved political aspects, such as
parliamentary strategy and factional strife within the Meiji Government. It
is also important to note that under Japanese colonial rule, despite slogans
such as “universal brotherhood” and “Japan and Korea as one,” the colonies,
with the exception of Sakhalin, were considered to be different jurisdictions
until the end, and no progress was made in incorporating them into the naichi.
On March 26, 1945, at the end of World War 11, the House of Representatives
adopted the “Petition for the Abolition of the Term Gaichi.”°® However, this

97  Hatano Sumio i 2B, ‘Choyoko’ Mondai towa Nanika — Chésenjin Romu Doin no
Jittai to Nikkan Tairitsu [P T BUEEIT0—FfEEN 558 B O SERE L H gt
V7. [What is the ‘Requisitioned Workers’ Issue?: The Reality of Korean Labor Mobilization
and the Japan-Korea Conflict] (Tokyo: Chuokoron Shinsha, 2020), 3.

98  Mizuno Naoki /K #F [EL48f, “Senjiki no Shokuminchi Shihai to ‘Naigaichi Gyései Ichigenka”
BRI O gl R S B LT A AT Ec— 21k [Colonial Rule in Wartime and
‘Unification of Domestic and Foreign Administrations’], Journal of Humanistic Science,
vol. 79 (1997), 77-78.
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was not done from the viewpoint of achieving equality between domestic and
foreign people, but from the perspective of the war effort, and it was criticized
for the fact that “this unification only served to strengthen colonial rule in that
it led to stronger calls to reinforce and deepen the Imperial subjugation of the
people of the gaichi”® Looking at this point from the perspective of gaichileg-
islation, Japan had to continue to rule and govern on the basis of the national-
ity principle based on disparity until the end, and it must be said that the laws
of gaichi were potentially suppressing human rights (although the guarantee
of human rights even in naichi during the prewar period was also generally
restrictive).

There has been a certain amount of research on (the history of) gaichi
legislation up to the present day, not only in terms of history but also in the
context of research on the “Empire” (research on colonies) and constitutional
law in relation to Japan. Much of this work has essentially been conducted
from a domestic perspective, and there are relatively few systematic studies
conducted with international relations in mind, like that of Asano Toyomi. In
addition, in relation to the degree of acceptance of international law in Japan
at that time, even fewer have examined gaichi legislation. As mentioned at the
beginning of this chapter, there were already Western settlements in the gaichi
of Japan, especially Taiwan and Korea, and it was necessary for Japan to nego-
tiate treaties with the Western powers before engaging in its own colonization.
Modern international law, which allowed colonial rule, supported the unequal
(treaty) system of securing the economic interests of Western Powers and their
nationals who maintained a presence there. How did Japan, having accepted
such modern international law and worked to revise the unequal treaties it
had concluded on the one hand, utilize the logic of modern international law
in the development of its own interests, including the acquisition of “colonies,”
and engage in negotiations with the States concerned on the other? Due to the
limited space available here, the author wishes to further consider this point
in future research.
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