
MULTILATERAL MEDIATION 

PRACTICAL EXPERIENCES AND LESSONS 



This book is published under a grant by 

- The United Nations Development Programme (UNDP) 

- The Rockefeller Brothers Fund, New York 

- Mr. David Rockefeller, New York 



MUL TILA TERAL MEDIATION 
PRACTICAL EXPERIENCES AND 

LESSONS 

Mediation cases: the East African Community and short 
comments on Mediation efforts between 

Bangladesh-Pakistan-India and Vietnam-USA 

by 

VICTOR H. UMBRICHT 
Mediator 

East African Community 

MARTINUS NIJHOFF PUBLISHERS 
DORDRECHT/BOSTON/LONDON 



Library of Congress Cataloging in Publication Data 

Umbricht, Victor H. 
Multilateral mediation: practical experiences and lessons / 

Victor H. Umbricht. 
p. cm. 
"Mediation cases: the East African community and short comments on 

mediation efforts between Bangladesh, Pakistan, Indian, and Vietnam, USA." 
Includes index. 
ISBN 90-247-3779-6 
I. Mediation, International. 2. Mediation-Africa, Eastern. 

3. East African Community. 4. Africa, East-Economic integration. 
I. Title. 
JX4475.U43 1988 
341.5'2-dc 19 88-25313 

ISBN 90-247-3779-6 

Published by Martinus Nijhoff Publishers, 
P.O. Box 163,3300 AD Dordrecht, The Netherlands. 

Sold and distributed in the U.S.A. and Canada 
by Kluwer Academic Publishers, 
101 Philip Drive, Norwell, MA 02061, U.S.A. 

In all other countries, sold and distributed 
by Kluwer Academic Publishers Group, 
P.O. Box 322, 3300 AH Dordrecht, The Netherlands. 

printed on acid free paper 

A II rights reserved 
© 1989 by Kluwer Academic Publishers 
Kluwer Academic Publishers incorporates the publishing programmes 
of Martinus Nijhoff Publishers. 

CIP 

No part of the material protected by this copyright notice may be reproduced or utilized in any 
form or by any means, electronic or mechanical, including photocopying, recording or by any 
information storage and retrieval system, without written permission from the copyright owners. 

Printed in the Netherlands 



CONTENTS 

Preface by the Executive Director of UNIT AR 

Foreword by David Rockefeller 

Introduction 

Acknowledgements 

1. Historical Background of East African Cooperation 

Situation in East Africa Before and After Independence 
Kenya 
Uganda 
Tanganyika 

Phases of Cooperation 
Period 1890-1926 
Period 1926-1948 
Period 1948-1961 
Period 1961-1967 

2. The 1967 Treaty for East African Cooperation 

The Treaty 
Uncertainties over the Implementation of the Treaty 

Political Difficulties 
Economic Shadows 
Institutional Shadows 

The Collapse of the Community 

3. Methods of Settlement of Disputes 

Settlement by Peaceful Means 
Negotiation 
Good Offices and Mediation 
Commission of Enquiry 
Conciliation 
Arbitration 
The International Court of Justice 

v 

xi 

XUl 

1 

5 

7 

7 
7 
8 
9 
9 
9 

10 
11 
11 

13 

13 
16 
16 
17 
18 
19 

21 

21 
23 
24 
26 
26 
28 
29 



VI 

4. Setting up the East African Community Mediation 37 

The Mediator's Terms of Reference 37 
Negotiation of Terms of Reference 40 
Some Comment on the Terms of Reference 42 
The Service Contract 46 

5. Organisation, Administration and Finance 49 

Office Arrangements 49 
Staff 50 
Liaison with the East African Governments 51 
Travel 52 
An International Perspective; the Mediator's Advisory Board 53 
Consultants and Technical Experts 55 
Finance 58 

6. The 1976 Report Mandated by the World Bank; the Inception Report 
1978 for the Mediator; the Appointment of Consultants 61 

The 1976 Report for the World Bank Mission 61 
The Inception Report of April 1978 64 
The Mediator's Consultants 65 

7. The Fact-finding Process - Assets 67 

Preliminary Note 67 
Methodology 67 
Establishing the Fact-finding Structures 69 
Date of Assessment 69 
Valuation of Fixed Assets 70 
Consultation with the States 71 
The Technical Consultants 73 
Definition of Net Assets 74 
Rules for Valuation 74 
Special Problems: Land and Construction Costs 75 
Difficulties met by Working Groups 76 
Railways as a Case in Point 78 
Corrective Action 79 
Completion of Working Group Reports 82 
Submission of Working Group Reports to States 83 
Reserved Reception of Working Group Reports by States 84 
Measures to Rebuild Confidence 86 
Formal Fact-finding Meetings (1979) 86 
Formulation of Draft Proposals 88 
Summary 89 



Vll 

8. The Fact-finding Process - Liabilities 91 

Long-Term Liabilities 91 
Short-Term Liabilities 92 
Summary 96 

9. 1980: The Mediator's Provisional Findings and Tentative Proposals 97 

Key Facts in the 1980 Draft Report 97 
Geographical Distribution and Valuation of Assets 97 
Long-Term Liabilities 98 
Short-Term Liabilities 98 

Presentation of the Draft Report to Governments (March 1980) 98 
Imbalance between Assets and Liabilities 99 
Liabilities to Follow Proportional Distribution of Assets 100 
Allocation by Location and Economic Needs 101 
Invitation to Start Negotiations 103 
The States' Reception of the Draft Report and the Mediator's 

Response 104 
The States' Memoranda 107 
The Mediator's Supplementary Report of December 1980 108 
Railway Movable Assets 110 
Formal Fact-finding Meetings (Summer 1981) 111 
Decision to Start Negotiations 112 
Tidying-up on the Fact-finding 113 
Concluding Comment 115 

10. The Consolidated Report 117 

Criteria for Equitable Distribution of Assets and Liabilities 117 
The Lessons of History 117 
Equal Sharing of all Assets 118 
A Further Comment on Equality 121 
Contribution towards Financing Assets and Operations 122 
Geographical Location 122 
Communal Assets 124 
Economic Needs; IMF Quotas 125 
Economic Damage 126 
Inverting Geographical Location 127 
The Mediator's Conclusions 128 
The Division of Assets between India and Pakistan (1947-1948) 129 

11. Negotiations on the Mediator's Proposals - 1981-1984 131 

The Continuing Controversies 131 
The Committee of High Officials 132 
Final Engineering Mission 133 
Standstill in Negotiations 134 



Vlll 

Mediator's April 1982 Report to Presidents 134 
Principle of Geographical Location and Equality Accepted 135 
Disagreement on Weight of each Principle 136 
Mediation at a Halt (Autumn 1982) 137 
Stalemate on Resumption 138 
The Mediator's Second Report to the Presidents (February 1983) 138 
Final Decision by Presidents: Arusha Accord of 16 November 1983 140 

12. Division of Liabilities and the Creditors' Agreements 141 

1. Division of Liabilities 141 
Writing-off of Loans 142 

2. The Creditors' Agreements 142 
Sanctity of Contracts 143 
Issues for Creditors' Meeting 143 

Financial Effects 144 
Joint and Several Guarantees 144 
The Debtor 145 

First Creditors' Meeting in Paris 145 
Second Creditors' Meeting in Arusha 148 
The Crown Agents 148 

13. The Mediation Agreement of 14 May 1984 151 

Final Decisions by the Heads of State 151 
Interest Payments by Partner States 152 
Modes of Compensation Settlement 152 
Period for Compensation Payment 153 

The Signing of the Mediation Agreement 153 
Other Provisions in the Mediation Agreement 154 

Claims (Art. 9) 155 
Pensions, Provident Funds and Board of Trustees 155 
Settlement of Disputes (Art. 12) 156 
Future Cooperation (Art. 14) 157 

Legal Matters 157 
Abrogation Bills 157 
Protocol Amending the EAC Mediation Agreement 157 
The East African Management Institute 157 

Ugandan Transit Rights 158 

14. Two Special EAC Mediation Cases 159 

1. The Future of the East African Development Bank 159 
The Mediator's Task and the Governments' Attitudes 159 
EADB's First Decade 159 
Expert Advisers' Views 161 
The Mediator's Recommendations 163 
Consideration by the States 164 



The New Charter in Action 
Conclusions 

2. East African Airways 
Special Features 
The Collapse of EA Airways 
Subsequent Action by the States 
EA Airways Accounts and Records 
Uncertainties about Overseas Assets 
The Mediator's Proposals and the Outcome 

15. Pensions and Provident Funds 

Separate Treatment of Pensions 
Analysis of Obligations 
Categories of Pensioners 
The Take-over Agreement 
Responsibility for Nationals 
Responsibility for "Non-Nationals" and "Widows" 
Actuarial Assessment of Pensions for Nationals 
Assets of the Pension Funds 
The Pension Provisions of the Mediation Agreement 
The Board of Trustees 
P&T Pension Fund Assets 
The Actuary's Up-dated Report 
The Take-Over Agreement - Final Settlement 
Provident Funds 
General Comment 

16. Cooperation in Africa 

Continental Cooperation - Priority Areas in Africa 
Agriculture and Water Management 
Research; Science and Technology 
Energy 
Transport and Communications 
Industry 
The Debt Problem 

Regional Cooperation - Framework for Specific Areas 
Agriculture 
Drought and Desertification 

East Africa - Detailed Plans for Cooperation 
Cooperation in Research 
Areas of Cooperation already Formally Agreed 
Other Areas of Cooperation 
Mechanism for Future Cooperation 

"More Haste, Less Speed" 

ix 

165 
167 
167 
167 
167 
168 
169 
170 
170 

173 
173 
173 
174 
174 
175 
175 
176 
176 
177 
178 
178 
179 
180 
180 
181 

183 

184 
185 
186 
187 
188 
188 
189 
191 
192 
193 
194 
195 
197 
198 
199 
200 



x 

17. Short Comment on Mediation Experiences in Bangladesh and Vietnam 203 

1. Mediation Efforts Between Bangladesh and Pakistan 203 
The Bihari Issue 205 
The Return of Civil Servants and the Repatriation of Civilians 207 
The Mediator's Conclusion 207 
Outcome of the Talks 208 

2. Socialist Republic of Vietnam - United States of America 209 
Developments in 1976 210 
Events between Summer 1977 and Summer 1978 212 

18. Practical Lessons from Mediation Exercises - Some Reflections 219 

Legal Ground Rules 219 
United Nations Charter 220 
Generally Recognized Norms 220 
The Political Attitudes of the States 222 
The Political Will 223 
The Search for the Truth 223 
Obstacles to Settlements 225 
The Importance of the Agenda 227 
Confidence Building 228 
The Parties' Consent 230 
The Mediator and his Competence 231 
Chairmanship 233 
Mediation and Humanitarian Action 235 
The Spirit of Compromise 238 
Flow of Information and "Informal Notes" 239 
Sanctions and Leverage 241 
The Public Media and the Need for Discretion 243 
Keeping the Momentum in the Negotiations 245 
Neutral Stance 247 
The Mediator's Interpretative Competence 249 
"Splitting the Difference" 250 
Politics and Summit Meetings 251 
The Tribes and the Mediation Exercise 252 
Some Concluding Remarks 253 

Epilogue 255 

Archival Note 259 

List of Annexes 261 
Annexes 1-22 263 

Index 427 


	Title Page
	Copyright Page
	Table of Contents

