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FOREWORD

The author of this extraordinary work believes that law is an
artifact, created by human beings in whatever context they operate,
to achieve common social goals: the maintenance of the minimum
order indispensable to all social organization and the optimal use of
resources and environment in ways that enhance life opportunity
and human dignity. Within this conception, Dr. Sahurie has set out
for himself the ambitious task of explaining and appraising how
international law has been shaped as a tool to facilitate the use of
the many resources of the continent of Antarctica, why the develop-
ments which have taken place until now have occurred, what is
likely to happen in the future, and how all the potentially relevant
actors in the international legal process can act to fashion a better
law with greater dividends for all.

This secular, yet quintessentially teleological approach to law
requires for its implementation a clear identification and methodical
performance of a set of interrelated intellectual tasks. Dr. Sahurie
has set them out and then carried them out with admirable skill and
energy. The tasks follow one another logically. Because one cannot
shape law or any other tool without knowing the environment in
which it must be fashioned and applied in its broadest sense, Dr.
Sahurie, in the first part of his work, locates the continent of Antarc-
tica in its global context, as part of a world social and world power
process. Eschewing the still lives (the French term natures mortes
captures their distinctive quality more precisely) of lesser efforts at
scholarship, he conceives of the robust reality of Antarctica as part of
a dynamic global process which can only be conceived, whether for
purposes of understanding or of manipulation, in terms of: those
who are actually involved in it; the varied subjective perspectives that
animate them; the varied settings in which these actors interact; the
varied power bases they may draw upon to influence outcomes that
discriminate in their favor; the different modes by which they mani-
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vi FOREWORD

pulate those bases; and the aggregate outcomes of this process,
delineated in terms of all the values produced and distributed.

The focus is not Antarctica as such, but the social, political, and
legal processes that deal with the continent and thus make it perti-
nent to human beings. These dynamic processes relate to a physical
and geographical area which is, itself, described in precise detail,
taking full account of its history and politics and the intervening
variables of science and modern technology.

Having set the context, Dr. Sahurie addresses the question of the
purposes for which the resources of Antarctica should be used.
Insofar as law is conceived of as a tool, the specific purposes for
which it is to be used must also be clarified and expressed. “Every
choice,” Dr. Sahurie writes, “relating to Antarctica ought to seek the
achievement of certain consequences for every value process effected,
with the ultimate goal being to promote the greatest production and
the widest possible sharing of human dignity values among all
peoples.” This formula is not self-executing. In Dr. Sahurie’s sophis-
ticated analysis, it is only the basis for a set of guidelines for an
ongoing process of choice-making that must take account of all of
the changing contextual features that he has identified in his dy-
namic conception of the context.

Even acolytes of international law appreciate that an effective legal
system may operate without the formal, articulated institutions
familiar to domestic lawyers. Dr. Sahurie goes much beyond this
basic insight. In order for his approach to the question of Antarctica
to be operable, he requires a more refined conception of the pro-
cesses by which the fundamental institutions for making decisions
about the continent and its resources operate. This he calls the
constitutive process, deftly sidestepping the potentially sterilizing
conception of a constitution as a document. In keeping with his
dynamic approach, he identifies basic claims that those who are
concerned with Antarctica have made about establishing, maintain-
ing through time, or changing the key institutions for making deci-
sions.

The great bulk of this book is concerned with the claims which
the many actors involved in the Antarctic process have made with
regard to the continent. The methodology which Dr. Sahurie de-
ploys involves: a precise identification of each congeries of claim; a
specification of the community policies which he believes are rele-
vant to it; an examination of the flow of decisions which have taken
place with regard to the use or resource in question; the condition-
ing factors which influenced those decisions; projections or specula-
tions about lines of future decision with regard to the claim; and, if
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that last task indicates a discrepancy between projection and pre-
ferred community pollcy, suggestions of alternatives that might lead
to a greater approx1mat10n of outcomes with community interest.

This exacting technique is applied first to the ongoing claims to
establish exclusive appropriation of Antarctica. In this part of his
work, the study Dr. Sahurie produces, certainly the most compre-
hensive and detailed to date, examines claims made on the basis of
so-called historic rights, discovery, exploration, mapping and scien-
tific research, effective occupation, and proximity. The author also
examines here the perennial international legal question of the law
applicable for the resolution of claims of exclusive appropriation,
with admirable studies of intertemporality and critical date theory.

A major impetus for the various pretensions made with regard to
Antarctica is access to and exclusive use of the resources to be found
there. Dr. Sahurie examines the resources which are claimed, the
international policies which should guide decision in this matter,
and, following the method developed in the previous chapter, the
trends, conditioning factors, and projections for claims relating to
access to mineral development, local activities, protection of proprie-
tary data and fiscal regimes. Once again, Dr. Sahurie considers his
projections of future decisions in terms of preferred international
community policies and suggests, where appropriate, alternatives.

A major change in post-war international law has been the trans-
formation of ocean areas proximate to land into an appropriable
resource. Dr. Sahurie reviews the background of these developments
in other political and geographical areas, relates them to the more
difficult case of Antarctica and identifies claims with regard to
continental shelf, seabed, marine living resources, spatial-extension
uses, and the varying maritime zones and their legal incidents. Here
again, the author organizes each claim in terms of the trends in
decisions, factors that influence those trends, likely projections, and,
where they appear to be discrepant from preferred policy, alterna-
tives which may secure a greater approximation. He concludes this
part of his inquiry with a comparable examination of claims relating
to uses of air space over Antarctica.

Much of the scholarly literature on Antarctica is little more than
an exposition of the idiosyncratic regime that has been established
for the continent. Since it appears to have worked and endured, two
outcomes relatively rare in the international legal process, those who
take the trouble to study the subject tend to celebrate the experi-
ment and to rush to its defense. By conducting such a comprehen-
sive and yet detailed examination of every phase of the constitutive
process and public order that has been established with regard to
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Antarctica within an articulated normative framework, Dr. Sahurie is
in a position to give a much more complex, nuanced and goal-
pertinent appraisal of the different features of the Antarctic regime.
His recommendations for a more structured decision process with
regard to many claims are cogent and, in the light of the depth of
his inquiry, difficult to challenge. What emerges is a mature and
balanced appraisal which should contribute to improved decision in
the future.

Because all law, indeed all politics, is a process of decision which
allocates the use and enjoyment of resources for which demand
exceeds supply, the method which Dr. Sahurie has so impressively
refined and applied to Antarctica will serve as a model for meaning-
ful legal inquiry and recommendations about other resources,
whether on our planet or beyond it, which human beings must learn
to shape and share in ways that serve the common interest.

W. MICHAEL REISMAN
Yale Law School
New Haven, Connecticut
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