CHAPTER 11

Exhaustion and Competition Policy: Patent
Exhaustion and Its Relation with Competition Law
and Policy

1.1 Competition Law and Policy in the Multilateral Trading System

Historically, evolution of ‘IPR protection’ as a discipline of law and ‘Competi-
tion law’ as a domain for regulating market competition have been separate
and independent of each other.7%5 As such their statutory goals have also been
different. 1PRs are aimed at protecting creativity in different forms of its appli-
cations, while the aim of competition law (also referred to as antitrust laws)
have been to enable market competition. From their well-differentiated aims,
one might be led to believe that these are two conflicting disciplines of laws,
however that is not the case. On the contrary, these two disciplines comple-
ment one another while often interfacing with each other.”06

The relationship between competition law and protection of 1pRs is like
balancing of static and dynamic efficiencies in the market. Competition law
protects static efficiency through restraints on collusion, abuse of dominance,
promoting entry of more competitors and increasing the benefits in the
hands of the consumers. It facilitates reducing costs in the marketplace and
helps refine existing products. On the other hand, protection of 1pRrs through
incentivising innovation creates dynamic efficiency through new inventions,
improved processes, products, etc. For this reason, both are required for con-
sumer welfare hence there needs to be a balance through existence of both,
IPRs and competition laws.”%7 If the protection is extended beyond new
knowledge or the statutory lead time is breached, then instead of dynamic effi-
ciency there would be distortion of the market. Similarly, if competition law
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interventions are frequent or too intrusive, then there would not be sufficient
incentives for innovation affecting dynamic efficiency. For such reasons, there
exists the possibility of an 1P owner acquiring a dominant position and then
abusing the market power through its 1p. Competition law steps in as checks
and balance measure in such situations and market competition is restored.

Competition policy is of broad scope, laying down the guidelines for dif-
ferent stakeholders in a market to operate without any unnecessary restraint.
While competition law is more a policy tool along with other tools that rests
with the government to regulate the market. It is the government’s competition
policy that would determine the conditions that are suitable to allow maxi-
mum competition between private firms in the country and as such the gov-
ernment’s responsibility to set the norms.”°8 Multilateral trade regulations and
competition laws work in tandem as a balance between protection, free com-
petition and restrictions that are implemented through certain exceptions.”®9

1P or Intellectual assets have economic value hence we designate legal rights
to these intellectual assets so that they can be protected, assigned and be used
to generate market power. Competition law on the other hand regulates mar-
ket power, including those generated with the help of these intellectual assets.
Hence both the legal disciplines interface at different stages of their interplay
in the market.”1° 1PRs are guaranteed by law as a time-bound exclusivity for
the creator when certain conditions are met. If the time period of such time-
bound exclusivity is extended by manipulating the terms and conditions for
which it has been accorded, or the terms and conditions are not met, the legit-
imate exclusivity granted through 1pR s would distort the market hence lose its
legality.”!!

Consumer welfare is the ultimate goal of competition policy of any country
and the role of the competition regulator is to achieve it through effective mar-
ket competition enabling maximum choice to the consumer at the best price
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point.”"2 Countries usually prefer to address consumer welfare through com-
petition policy where consumer protection is either a result of it or addressed
separately.”3 If a country has an effective competition policy in place then it
would not only help the local consumers in getting the products at the most
competitive price, but also help the local industries. For example, a good
competition policy backed by effective competition law-enforcement mecha-
nisms can be used to assess mergers and joint ventures so that there is balance
between the market power in the hands of an entrepreneur and the availability
of consumer choice. Further, technology transfer licence agreements may also
be examined to make sure that the domestic industry is not adversely affected
due to market aberrations.”#

With monetisation-centric innovation and large-scale commercialisation of
inventions where MNCs spend significant resources in R&D, protection of IPRs
become crucial. However, tendencies to extend such 1PRs beyond its intent
can lead to anti-competitive market situations calling for regulators to step in.
Questions like, ‘What is free and fair competition?’; What should be considered
as profit beyond which it would constitute an abuse?; ‘What role does IPR s play in
creation of such profits?'; When should the regulator step in?" are often sources of
debates and conflicts bringing to the fore the sensitive interplay between 1PRs
and competition law. Addressing such queries extend the discussion beyond
competition law and involves competition policy interventions at large.

With increasing global trade where MNcCs, often controlling such trade, gov-
ernments had mooted the idea of establishing a global regulatory framework
on competition law and policy. Subsequently, there were global efforts to intro-
duce international competition law regulations. The main aim was to intro-
duce competition law at the global level and make sure that while enhanced
efforts were being made by governments to open markets, they were not prey
to closure or capture by private corporate entities. Competition policy and law
first reflected in the multilateral trading system when the 1TO was planned.
The 1TO was expected to establish a non-discriminatory economic system
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among the members of the UN on a MFN basis.”"> Considering the existence of
widespread influence of the international cartels in the 1930s, the 1TO aimed
at including measures on restrictive business practices.”’® The 1TO’s specific
trade related section dealt with the trade in goods and services under the
‘Havana Charter’ which elaborated on the issue of competition.”” However
the Havana Charter never became functional mainly due to the fear among
US industries that it could become bigger than the sovereign and pose threat
as a super-national (or supranational) authority.”!8 Since the 1T0 did not take
off as expected, focus was mainly diverted to the GATT along with being the
forum for reducing trade tariffs and other measures to remove barriers to mul-
tilateral trade.

If one considers the efforts to bring competition issues in the GATT agree-
ment, one would note that there isa general apprehension that neither the GATT
1947 nor the GATT 1994 provide any specific provision on competition law.”9
However a deeper study will show that not only attempts were made to frame
rules on separate competition law and policy at the wTo, but these attempts
are still on. Discussions on whether competition issues should be included in
the GATT, began as early as 1958 when a group of experts examined whether
restrictive business practices could possibly be treated through non-violation
complaints.”2% This was perhaps the first time that competition policy issues
were considered anywhere at a global platform. At the time when GATT 1994
was being negotiated there was another effort to introduce an international
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competition law under the GATT. This was the ‘Draft International Antitrust
Code’ (DIAC) negotiated during 1991-1995 and modelled to be a plurilateral
agreement within the wro system that was being established.”?! The p1AC
aimed at establishing structured competition law with systematic provisions
for implementation, including elaborate provision for 1PRrs. Article 6, of the
DIAC provided for, ‘Restraints in Connection with Intellectual Property Rights’
where Section 2 stated,

Licensing of Intellectual Property Rights: It is part of the legal content of
an intellectual property right to grant, during the life of the right, licenses
which may be exclusive and territorially restricted and to impose on a
licensee justified obligations and restrictions.”22

There were other efforts too, by different organisations to harmonise competi-
tion issues internationally. The 0OECD made recommendations in 1976 to stop
restrictive business by MNCs.722 UNCTAD brought out its ‘Rules for the Control
of Restrictive Business Practices’ in 1980.72* Discussions are still on in these
forums but mainly to the extent of sharing global best practices. Here it must
be mentioned that efforts in the US to synergize different competition regimes
globally, also included the formation of ‘International Competition Network’
(1CN). A brief look into the history will show that it started with the need to
address competition / antitrust issues in the new developments in interna-
tional trade and competition interface.

The International Competition Policy Advisory Committee (IPAC) was
formed in 1997 and commissioned to recommend ways to address global com-
petition / antitrust issues in the new dimension of global economic integra-
tion, e.g. large-scale mergers, etc. IPAC engaged with academia, governments
and private enterprises came out with its first report in February 2000. In the
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final report, the US was asked to explore possibilities of creating a ‘Global
Competition Initiative’ platform for different competition law and policy stake-
holders to interface globally. The idea of establishing an international com-
petition network to interface competition authorities and other stakeholders
on a single platform, gathered impetus. Later at 1PAC’s Brussels conference
in September 2000, it was endorsed by both the US and the Ec. And subse-
quently in February 2001 at the International Bar Association’s meeting further
endorsements came from more than 40 senior competition officials. Finally,
the 1cN was formed on 25th October 2001 with senior officials from competi-
tion authorities of 14 countries with the meeting in New York city.”25

The 1CN can be credited with the development of competition law regimes
in number of countries and streamlining antitrust adjudication by providing
a common platform to competition authorities from different jurisdictions. It
is important to note that 1CN is the only global network that addresses com-
petition law enforcement and engages significantly in sharing best practices
within members. Through its working groups, it regularly engages in training
and capacity building, shares papers, holds webinars and contributes posi-
tively towards the evolution of the global competition law domain.

1.2 Competition Law/Policy and 1PRs within the GATT/WTO Regime

Institutional work at the wro on competition regulation in the formative
years of wTo encouraged some of its members to introduce competition
issues. Subsequently a wro Working Group on Trade and Competition Policy
(wGTcP) was established at the Singapore Ministerial Conference in 1996
and the wGTcP brought out a number of papers (the Competition law issues
along with others raised in the meeting was later often referred to as one of the
Singapore issues).”26 It was further taken up after few Ministerial Meetings at
the Doha Ministerial in 2001 and was agreed by some members that there was
need to get clarity on what would be the core principles to focus, modalities
of voluntary cooperation, provisions on hardcore cartels, etc. to determine the
scope of the agreement. However, there was strong opposition from the devel-
oping countries against introducing competition policy as an agenda item.”%7
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Lacking consensus on the modalities for competition policy, it reached a
deadlock at the Cancun Ministerial in 2003.728 Later in the July package of 2004
it was decided that considering the priorities of the Doha Round, Singapore
issues, including competition policy shall not be taken up any further and the
Working Group was made inactive.”?® However the discussions on competi-
tion regulation within the wo is still on and in 2018 the Economics, Research
and Statistics department published a Working Paper on Competition Policy.
The paper aimed at collating all the work done so far under the aegis of wro
and includes recent developments in the Competition Law and Policy dis-
cipline globally as well as under different regional agreements. In essence it
reflects upon the important synergies that link multilateral trade and compe-
tition policy considering the ongoing work by other international agencies like
the 1cN.730

Critics of including Competition Regulations within the wto is of the opin-
ion that the wro would not have the power to restrain the MNC from form-
ing cartels since these would be under national jurisdiction. To add to this,
developing country members argue that such competition regulations could
become a constraint in a developing country’s economic growth hence nec-
essary transition might be required.”®! One would need to understand the rea-
sons for the strong divide between the industrialised nations on one side and
the developing countries and LDCs on the other on the issue of framing com-
petition regulations within the wto. ‘The international conflict can roughly be
summarised as one between trade officials in exporting countries trying to force
open markets set against officials in poorer importing countries trying to ensure
economic development in their nations through industrial policy space.””3? The
MNCs in these countries have global market power operating in multiple
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markets in any given time, whereas the size of most of the firms in the devel-
oping countries are usually much smaller thus creating worries among these
countries. Developing countries fear that while they would open the compe-
tition in their market, they would not be able to restrain the hard-core cartels
nationally and would have to depend on the global governance of the wr0.733

Further, industrialised countries like Switzerland had proposed uncondi-
tional and unqualified NT.73* The developing or LDCs were reluctant to agree
to NT obligations since they want to retain necessary policy space to increase
the cost of entry for the MNCs to their market. With Competition rules framed
under the wTo, any country that would try to protect their domestic market
would become actionable before the wro DsSB. In such scenario, there is a
fear that considering the asymmetrical powers of the MNc, this would lead
to competition complaints against the developing countries and LDCs. Hence
the developing countries called for differential treatment for domestic firms
subject to size and efficiency of local firms.”35

It is also stated that the wTo is not structured as a market regulator,

Because competition law is typically enforced through judicial or quasi-
judicial bodies, dispute settlement bodies of the wTo should not be
given the ability to review competition decisions (or judgments) taken
in specific cases by national competition authorities (or courts). Their
task should exclusively be to assess, when if there is a complaint against a
country, whether the government of that country has lived up to its com-
mitment to enact a (non-discriminatory and transparent) law, establish a
competition authority, and provide for cooperation with the competition
authorities of other countries.”36
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tels while all the other industrialised countries preferred voluntary cooperation. Details
in https://[www.wto.org/english/forums_e/ngo_e/iisd_singapore_e.pdf.
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entCatalogueldIndex=6&FullTextHash=&HasEnglishRecord=True&HasFrenchRecord
=True&HasSpanishRecord=True.
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The above argument is on the premise that competition complaints are fac-
tual in nature. As such, the pDsB would need to identify the problems based on
the domestic market conditions of the concerned member and then obtain all
confidential documents for investigation completely depending on the mem-
ber hence completely at the mercy of the member.”37 Irrespective of whether
competition regulation is included in the wTo regulatory regime as an inde-
pendent discipline or otherwise, there is already a trilateral interface between
IPRs, International Trade and Competition laws, operating as checks and bal-
ance measures within the wro through the TrR1PSs Agreement.

1.3 Competition Law/Policy TR1PS and Parallel Imports

The TRIPS Agreement was introduced with the intention to restrain trade in
counterfeit and pirated goods. However, by the time the agreement was nego-
tiated and signed, it introduced minimum level of harmonised protection for
a wide gamut of 1PRrs. Further, with the introduction of intricate rules for each
type of IPRs —about their acquisition and management as well as enforcement
mechanisms, it turned out to be a comprehensive agreement on 1PRs which
also includes competition law provisions. In case of patents, these provisions
cater to cases where, by virtue of the market power gained by the indispensabil-
ity of patents, competitors could be unduly excluded through anti-competitive
means. Such action could be investigated for abuse of dominance by the rel-
evant national adjudicators for breach of market competition. Because there
is no competition law provision under the wto, the TRIPS includes such pro-
visions by which members can take necessary corrective action nationally.”38
Assuch, the Preamble of the TR1PS, Articles 8(2), 31 and 40 are some examples
where competition law elements step in as checks on 1Prs. With the minimum
standard of protection of IPRs being established within the larger wTo mem-
bership through the TR1PS Agreement, there is enhanced protection of IPRs in
the member countries. This also increases the chances of restrictive contrac-
tual licence obligations by MNCs controlling multiple markets. As far as the
ambit of patent or any other 1P licenses, this would be considered empowering
the holder of 1PRs to contractually control movement of a licensed product,

737 Hoekman Bernard and Mavroidis Petros, “Economic Development, Competition Policy
and the wro”, World Bank Research Working Paper 2917, pg. 24, October 2002.

738 Kaur Annette and Levin Marianne, “The IPT Project — proposals to reform the TRIPS
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Developing Countries”, Edward Elgar Publishing Ltd., pgs. 175, 176 (163—215), 2014.
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hence determine the mode of exhaustion of 1PRs through license agreements.
Given that market competition becomes intensive whenever the export price
of a commodity is low, this often prompts the authorised distributor in a coun-
try to control distribution of rights and restrict legitimate competition in an
anti-competitive manner acting as export cartels.

The issue of export cartels can be addressed appropriately by managing the
exhaustion of the patentright. As such, a country adopting national exhaustion
would result in an unproductive export cartel extending to an anti-competitive
level. On the other-hand, international exhaustion would restrict possibilities
of such export cartels by enabling parallel trade. Although one might argue in
favour of national exhaustion claiming no welfare gain happens through par-
allel imports since the welfare gain at the end of the consumers is negated by
the welfare loss of producers. However, given the fact that the producer already
has his/her share of welfare gain by obtaining royalty, parallel imports only
enable to transfer the additional gain to the consumers without any loss to the
producers, hence such argument is baseless.

There is also the classic argument of free riding on the authorised manu-
facturer and distributor. The free riding argument as discussed earlier, usually
made in case of trademark exhaustion also does not hold ground since the
expenses are borne for promoting the 1PRs of its owner. It is in the Grundig,
Consten Case of 1966, that the anticompetitive market power of the 1P owner
(in this case the trademark owner), exercised through national exhaustion was
first exposed. The case, discussed earlier, dealt with parallel importation of
German Grundig products into France by its authorised distributor in France
named Consten SaRL. Against Grundig and Consten’s complained of infringe-
ment to the Ec, the Ec had decided in favour of exhaustion under the Treaty
of Rome to support free movement of goods within the EU market. The EcJ,
deciding on appeal against the EC decision, addressed the anti-cartel aspect of
the European law and confirmed the EC’s order.”39

This was the first time that anti-cartel in European Competition law was
applied in terms of regional market integration and international exhaustion
was allowed, albeit within the Ec, thus propounding what came to be known
as regional exhaustion. From then onwards, it has been construed that the
effect of restrictions on parallel imports enable market segmentation harm-
ing market competition.”#® Competition regulatory framework would not

739 Ibid at 107. Forsyth Miranda and Rothnie Warwick, “Parallel imports”, Cambridge
University Press, pg. 457, (429—465).
740 Ibid at 739, pg. 457.
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only provide corrective measures to rectify abusive monopoly but also restrain
abuse of monopoly by preventive measures, e.g. by mandating international
exhaustion.” Moreover, restricting parallel imports act like government per-
mission in support of vertical restraints raised by the exclusive distributors
through patents (and other IPRs) to restrict import competition. The admis-
sion of international exhaustion within the European common market have
been already tested (of course within EU) successfully.”#? Now extending it to
all wro members should be the most logical conclusion from the multilateral
trading platform under the wro.

In case of patents too, arguments raised in support of curbing parallel
imports also state that vertical restraints enhance efficiency in distribution of
the patented product by restricting free riding.”*3 They argue that, the patent
holder would enhance their reach in the market through exclusive territorial
dealership rights which would actually help them to monitor the quality of the
products and enable marketing better quality.”## This argument of maintain-
ing quality through exclusive distributor channel is self-defeating since in any
case the patent holder would have such control in the jurisdiction from where
the product is first sourced through importation. Even in case of licensed man-
ufacturing, the patent holder could allow the licensee to produce the patented
product under specified terms and conditions of the licensed agreement.
Hence, if interested in maintaining high quality, they can do so by specifying
such monitoring requirement in the license agreement itself.

On the contrary it can be argued that in an oligopolistic market, allowing
parallel trade would help in controlling collusive tendencies of patent holders
to restrict possibilities of patent abuse. In this regard, it is argued that vertical
restraints have pro-competitive focus.”# It is claimed that if vertical restraints
are allowed, it would increase the net revenue obtained through the 1pRrs by
way of distributive efficiency and thus it would promote competition.”#6 But
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that is not true in case of restricting parallel imports through such vertical
restraints since there is no societal benefit. Such arguments overlook the fact
that allowing vertical restraints on distribution would affect output negatively
and increase monopoly rents leading to consumers being forced to purchase
products that have an artificially raised price. It cannot be overruled that ver-
tical control combined with private exclusive territorial rights through con-
trol of parallel imports would likely attract collusive behaviour among dealers
of patented products. In such markets that are susceptible to cartels, vertical
restraints are bound to reduce competition.”#”

It is also argued that allowing or disallowing parallel imports are not to be
considered under 1P law as exhaustion issue or under competition law as a
ban on vertical restraints but can be controlled contractually.”#® The licence
contract can strictly specify the market where the licensee can sell the prod-
uct, thus allowing or restricting parallel importation. In effect this would be a
case of implied licence where in absence of specific restriction of the market,
it would imply that there was no restriction on parallel importation. But this
means that due to the asymmetrical market power, especially in case of the
MNC patent owners, there would always be a possibility of them restricting
parallel importation contractually. In US and EU, the two initial jurisdictions
where competition law evolved, it can be noticed that pricing has not been
regulated by the competition authorities and has been left to the market. The
logic being, even excessive pricing would attract substitutes, hence incentives
to create and compete should not be hindered. Based on such logic, if there is
any restraint on IPRs through competition adjudication, it would negatively
affect innovation.”*® Hence competition law can effectively balance excessive
1PRs only if it could be applied ex-ante where it could be imposed to address
any possible market abuse. Applying competition law in an ex-post manner to
rectify any possible market abuse would be an imperfect solution.”5°

It has already been mentioned that TRiPs has built-in provisions that
members can use to take necessary corrective action against anti-competitive
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practices. However, there are multiple issues that at present restrain TRIPS
being used as an effective remedial measure against any such export cartel.
First, under Article 8, members are free to adopt measures that they deem
appropriate to address abuse of IPR s and further Article 40 enables action under
competition laws only within national jurisdictions where there is no harmo-
nisation nor mandate with the article itself. Hence it is completely depending
on the domestic legislation of a wTo member as to whether it addresses distri-
bution goals of competition law and take corrective measures. Secondly, one
can notice that these provisions are adapted from prevailing US and EU prac-
tices that are conceptually focused on innovation-centric competition policy
rather than distribution-centric competition policy. This completely changes
any possible action based on human-rights aspects of distributive goals that
would determine access issues.””! Hence taking necessary action even under
Article 31 (k) TRIPS might not be possible.

As mentioned, none of these provisions to address anti-competitive abuses
have any specific remedial measures hence the competition policy provisions
in the TRIPS Agreement are permissive rather than perspective.”>? Attempts to
enforce the competition policy provisions in TRIPS effectively would also face
technical challenges since there could be coordination problems in absence
of any harmonious global standard as to what should be considered anticom-
petitive. Different jurisdictions could consider anticompetitive acts differently
and further remedies imposed in one jurisdiction based on local market cir-
cumstances could impact economic welfare in another jurisdiction in negative
manner.”>3

Moreover, the TRIPS Agreement in its present form, is interpreted to let
owners of IPRs use their discretion to allow or restrict parallel importation
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exclusively, hence adopt either international, national or regional exhaus-
tion.”> One needs to consider that with such flexibility on one hand and
strengthened laws on 1PRs on the other, the possibility of encouraging export
cartels through 1PRs would increase if parallel imports can be restricted. Hence
restricting parallel importation would not be considered anticompetitive by
a member’s competent national adjudicatory body if the country adopted
national or regional exhaustion. A country would intend to introduce compe-
tition laws that would necessarily focus exclusively on issues that might affect
their economy on short term and hence might not be interested in curbing
export cartels.”>> These competition clauses in the TRIPS agreement have so
far not proved to be sufficient and hence it has been argued that an interna-
tional competition regulation is necessary.”>¢

In absence of any international agreement on restriction on export cartels,
countries with competition laws would choose to restrict export cartels based
on whether it harms domestic competition.”>” This would not be sufficient
deterrence from the perspective of multilateral trade. E.g. A country might
have comparative advantage in producing a patented product locally, more
efficiently under license not just for the local market but also for exports. If
the country’s laws allow parallel imports while being silent on parallel exports,
the patent holder could restrict the market of the patent licensee contractu-
ally hence restraining possibility of parallel exports. Since this would not harm
the domestic market competition, the domestic competition regulator would
not intervene, but this would restrict other wTo members to benefit from
such trade.
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Even when international exhaustion is the most suitable mode of exhaus-
tion from competition law perspective, political considerations influenced by
influential manufacturers’ associations had restrained members from adopt-
ing international exhaustion at the wro. Further, the flexibility of choice of
exhaustion has enabled mixing different exhaustion modes for different 1prs
in the same country. This has complicated the applicability of exhaustion even
more, a country that practices international exhaustion might find their home
industry at a disadvantage if their trade partners have a different mode of
exhaustion thus they might be compelled not to follow international exhaus-
tion.”®8 Even if a country has competition law provisions guiding towards
international exhaustion, if it's an importing country with a strong industry
lobby which is against international exhaustion, it may chose non-application
of competition law.

If we consider its effect on developing countries, given the fact that devel-
oping countries are usually net importers of 1P, it is often considered as ‘1P tax’
on its citizens. Although they would have no other provision to excuse such
‘tax’, the international exhaustion allowing parallel imports would balance it.
Appropriate market driven returns for the patent being obtained on one hand
by first sale of the patented product, ‘double-tipping’ through additional patent
revenues would be restricted.”>® Hence domestic importers in these countries
would be able to source patented products from anywhere in the world where
itis cheapest, leading to more efficient allocation of resources and better prices
for all consumers. However, just by introducing international exhaustion in
developing countries would not suffice, since trade barriers under the multi-
lateral trade regime of wro would still exist. Hence there is need to introduce
international exhaustion regime within the wro membership in a harmoni-
ous manner. Necessary restrictions on application of international exhaustion
on certain cases where that would lead to unwanted trade distortions can also
be introduced under Article xx (d) GATT. E.g. where products are not under

758 Conde Gallego Beatriz, “The Principle of Exhaustion of Rights and its Implications for
Competition Law”, Volume 34 (2) 11¢, pg. 491, 492 (473-580), 2003.

759 Anderson Robert, “Intellectual Property Rights, Competition Policy and International
Trade: Reflections on the Work of the wro Working Group on the Interaction between
Trade and Competition Policy (1996-1999)", in Cottier Thomas and Mavroidis Petros
(eds.), “Intellectual Property: Trade Competition & Sustainable Development”, Michigan
University Press, pg. 251 (235-265), 2003; Also, Anderson, Feuer, Rivard & Ronayne,
“Intellectual Property Rights and International Market Segmentation’, in Anderson
Robert and Gallini Nancy (eds.), “Competition Policy and Intellectual Property Rights in
the Knowledge-Based Economy”, University of Calgary Press, pg. 96, 1998.



EXHAUSTION AND COMPETITION POLICY 271

patent protection or manufactured under government administered license
controls, etc.

With ‘Trade Facilitation’ one of the ‘Singapore Issues’ making its way as
agenda item and finally trade facilitation being adopted, new aspirations have
been noticed on the competition and investment issues. However, disagree-
ment on independent competition regulations under the wro and given that
the burden of framing competition law measures to check abusive market
aberrations will shift back to national jurisdictions of members have been of
paramount concern. Hence it did not make its way even to the wro Ministerial
meeting at Buenos Aires in December 2017. The issue of exhaustion is not
dependent on a dedicated competition policy/law at the wTo since it can be
addressed through an amendment of the TRrIPS. Hence while the members
consider deciding on introducing competition regulation as an independent
discipline within wro, it is proposed that international exhaustion be intro-
duced through an amendment of the TR1PS Agreement.
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