
INTRODUCTION

On the eve ofa new World Trade era, foreign direct investment (FDI) is high on
the agenda ofthe international economic law and policy debate and has taken its place

as a leading priority in global economic integration issues. The current 'globalization'

process has been called "one of the most pronounced phenomena of the last
decades";' and the multinational enterprise (MNE), as the primary vehicle for foreign

direct investment, has been widely recognized as a major player in this process, ifnot

"[tjhe primary agent ofglobalization".' Indeed, it has been said that "[t]he significant

increase in international transactions has led to the establishment of multinational
corporations as perhaps the most important actors in the world economy,") and that

"[fJoreign direct investment by multinational enterprises has overtaken international
trade as the most important force for global integration"."

Investment crossflows are today being affected both directly and indirectly by

new bilateral and multilateral trading bloc arrangements. In addition to the enhanced

European economic integration under the Single Market Act, trading partner re­
sponses to NAFTA also have an impact on bilateral as well as on mutilateral invest­

ment relationships. Similarly, current investment activities on the part of central and

east European countries - relative newcomers to today's international economic and

financial system, who are opening up their own markets for the first time in a

generation to wholly owned foreign investments - are further contributing to an
invigorated trade and investment environment. A whole new playing field is taking

shape .
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We have entered an era characteri zed by a near complete reversal ofthe "Yankee

Go Home" syndrome, an era in which nearly every nation around the globe ­
particularly those 'emerging' or developing from an economic point of view - is
competing actively for foreign direct investment, with programmes and schemes and
offices abroad to promote and attract private investment capital.

We live in a world where the internationalization ofproduction has reached such
proportions that the origin of a product is barely - if at all - discernable, and the
"Who is Us?" question is truly without clear-cut reply. The very internationalization
of production, accompanied by (I) the vast 'information superhighway', enabling a
yet wider integration - and heightened ease - of cross-border data flows and capital
and technology transfers; (2) the deregulation of service industries in the United
States , Europe and Japan, providing a further stimulus to foreign direct investment,
primarily through the multinational enterprise, and (3) the fever for the creation and
expansion of econom ic trading blocs, motivating further harmonization of laws and
regulations for the facilitation of trade and investment flows, have all served to
heighten the focus on the MNE .

The present work addresses itself to legal and pragmatic aspects of control
surrounding MNE operations. The primary focus is on legal and administrative
techniques and measures practised by host states to control- transparently or less so
- foreign MNE activity within their respective territories, or even extraterritorially
when effectsare felt within national boundaries. Any non-territorial aspects ofcontrol
are relevant, in this context, only where the exercise of 'extraterritorial' jurisdiction
relies on the multinationality (i.e. the presence of an entity of the MNE) in the host
territory , though contemporary expressions of a ' pure' effects doctrine are also
considered.

In reviewing the relevant host-state law and policy by which 'external' (govern­
mental) control over foreign-based local corporate entities is exercised, the critical
role of 'internal' (managerial) control relationships becomes evident. In the exercise
of external control, internal control and 'effective' control in intra- and inter-enter­
prise relationships as a critical ingredient have long overtaken ownership consider­
ations in assessing liability and jurisdiction in legal applications involving interrela­
tionships between home state, host state and MNE.

It is the six most investment-intensive industrialized states (namely, Canada,

France, Germany, Japan , the United States and the United Kingdom) that comprise

the major focus of the present work, as these countries are currently both the primary
source and the principal recipients of most foreign direct investment, as well as

collectively accounting for more than three-quarters ofthe total stock offoreign assets
held among all industrialized countries. The same states have also been identified as
those where the most influential economic forces at work are located. Perhaps the
single most important consideration in this geographic focus is the simple fact that
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both the greatest corporate growth and the most active legal developments have taken
place in the industrialized economy context. The fact that most of the legal innova­
tions in the area of foreign direct investment emanate from these nations, along with
the fact that they are both the major source and ultimate target of MNE investment,
as well as of MNE controls, make them particularly suitable for such an analysis.

Through the analysis ofthe industrialized countries' experience, there are critical
lessons to be learned by those countries of central and eastern Europe which for a
generation were virtually excluded from this form of capital transfer and severly

limited as to the transfer ofmanagerial and technical know-how. There are lessons too
for those of the developing world which, having reversed its earlier restr ictive
posture, may welcome added encouragement and guidance, along with additional
legal models and ' pitfall' -avoidance insights, in their pursuit offreer investment flows
for accelerated economic development and fuller participation in the global market­
place .

Indeed, an important message of the present study is precisely the implications
for the developing countries as well as for the emerging market economies ofcentral
and eastern Europe, and not least for the Asian nations, many ofwhich were generally
more investor-friendly in the past than some oftheir Latin American counterparts, and
in general - arguably not in small part for that very reason - led the 'Third World' in
catching up with the economies of the industrialized world . The interests of the
developing nations and transition economies are thus consciously and deliberately
addressed in this work through the 'message' it conveys by means ofa comprehensive
review of the areas in the most developed economies from which a continuity of/egal
practice best enables coverage of the principal areas of concern. It is precisely in the
juridical area where the relatively stable political structure and reasonably open
economic climate of the industrialized states have a long enough history to provide

meaningful observations for governmental policy and legal solutions concerning
foreign direct investment. The historic development of legal means of dealing with
the concerns of both host and home state as regards MNEs are clearly more eas ily
traceable and more juridically significant in such a context. This in tum serves to
benefit the developing and emerging economies, as the experience of years can
facilitate the entry of those countries into the same marketplace.

With regard to potential international solutions, there is a decided shift in
emphasis since the 1970s. The earlier fervour for restrictive regulation of MNE
activities has all but died out. The 'loss of steam' over the U.N. Code ofConduct, for
example, was only symptomatic of the shift in attitude on the part of the developing

world - at that time the chief protagonists - which had meanwhile begun actively to

seek foreign investment capital in a concerted effort to capture the benefits which

have since become widely recognized.
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International solutions have now come to emphasize the positive role of the MNE

in facilitating economic integration . The MNE has been recognized as a powerful engine

of private sector development and an important vehicle for the transfer of technology, as

well as a potential stimulator of host-country efficiency through the introduction of

globally competitive standards, and a facilitator in gaining access for local products into

world markets, through its familiarity with worldwide distribution channels and

procedures. Yet when all is said and done about highly competitive investment promo­

tion and protection , for the benefits that foreign direct investment brings, the host state

still has a pronounced interest in what that MNE does within its borders.

The question of 'control' , if anything, is even more complex and critical than it was

at the height of the 'codes' era . Not only have we witnessed the most comprehensive

negotiations toward a legally binding multilateral instrument for the overall regulation of

foreign direct investment, as embodied in the OEeD-initiated Multilateral Agreement on

Investment, and the first investment-related international agreement in the GATT/WTO

context as embodied in the 1993 Agreement on Trade-Related Investment Measures

(TRIMs), but we are seeing renewed legislative activity at the level of national regimes ,

both as national expressions of international harmonization efforts and as assertions of
sovereign powers , even in a period of diminishing economic and political sovereignty in

the classic sense.

Not only are host-state laws and practice seeking to keep pace with the realitie s of

global production, but investing firms them selves must deal with the fact that host­

country investment climates may fluctuate . Not only are new laws being enacted by host

governments, but new administrations reinterpret old laws to suit new policies and

practices. Investing enterprises are aware that shifts in host-country attitudes toward

incoming direct investment do not always show up as overt legal responses . Restrictions

often come through more subtle non-legal control techniques or administrative policies
or strategies limit ing investor freedom in foreign markets.

Just as it was a gross exaggeration, in the 1970s, that the MNE was running about

the globe , unfettered and irresponsible, escaping the control of any single nation-state by

simply surfacing in another, in some Houdini-like fashion, so is it facile at the beginning

of a new millenium to attempt to 'cover a multitude of sins ' by alleging the national

identity of a given product to be so obscured by the fact that its components, labour , or

value-added may be identified with any number of different countries of origin, that it

somehow cannot be pinned down when a question ofjurisdiction or liability arises .

It is certainly true that the MNE continues to possess a comparative advantage in

its range of mobility . And for export, import and other economically indicative

statistics vital to policy formulation and enforcement, as well as for the application

of certain ' state-aids' or 'national subsidy ' programmes, the nationality/liability/control
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question truly can pose a dilemma . Yet unlike trade, foreign direct investment, with
the MNE in its multiple parts as a vehicle, still has a tangible 'physical presence' in
readily identifiable geographic territories, with all the answerability of any 'legal
person', though it may well challenge the courts to a greater degree than ever before
to discern effective control and control relationships.

The organizational structure, as well as decision-making responsibilities of the
MNE, may also be more widely dispersed and more geographically balanced than
previously. There may even be several 'headquarters'. But this in itself causes the
control aspects ofMNE activities to take on greater significance for, and to pose an
even greater challenge to, both the municipal and the international lawyer .

A better assessment of the current domestic legislative framework for host-state
control techniques over MNEs provides a sound basis for weighing the merits of
some form of international regime. Twenty-five years ago, the proliferation of
international codes and guidelines for the regulation ofMNEs was largely generated
out of fears of excessive power on the part of these entities, for which protection of
the (in most cases developing) host country was the primary motivation. In a sense we
have now come full circle, except that this time around we are in the process of
considering a legally binding international instrument to facilitate investment flows
and MNE operations for their contribution to global economic integration, lending a
broader perspective than that in the last generation of non-legally-binding codes .

In order to better appreciate the value and function ofan international regime for
foreign investment in any form, it is appropriate to review the control mechanisms
existing at the national and supranational, the bilateral and multilateral levels. This
enables a more balanced assessment of the proper role of a truly international and
possibly binding instrument. Indeed it is the very questions raised by extraterritorial
reach of national laws that has highlighted the 'modern-day' home-state/host-state
'struggle' for control, and that has been perceived as a major force behind serious
moves for bilateral and multilateral solutions.

It should be kept in mind that, while new and amended legislation continues
apace, it is not the purpose of the present work to examine every new amendment or
new municipal law that may affect the MNE. The focus remains on major legal and
administrative techniques - exercised through various areas of national legislation ­
whereby host countries maintain sovereign control over their internal economies
while at the same time participating in international comity and cooperation in finding
solutions to new jurisdictional challenges from transactions extending beyond

national territories. The very rules on the exercise ofa state 's jurisdiction demonstrate
the extent to which national sovereignty is still at the core ofa government's preoccu­
pations when considering any international framework for foreign direct investment.

It is to these and related issues that the present work addresses itself, through an
examination ofthe complexity ofhistorical and contemporary legal interrelationships
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among governments and internationally investing business enterprises . The two­
pronged purpose is first to assess the status, extent and effectiveness of host state
controls over MNE activities and then to consider the feasibility and practicability of
a possible multilateral instrument or framework for foreign direct investment and
MNE operations. It is hoped that the cumulative result will constitute a modest
contribution to a vast, absorbing and manifestly timeless subject.
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