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This Guide was authored by Charles M. Bruce. Mr. Bruce is a part-
ner at Moore & Bruce, LLP. Both Mr. Bruce and Moore & Bruce, LLP
expressly disclaim any liability to any person in respect of anything
done or omitted in reliance upon anything contained herein. The
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between the reader and Mr. Bruce or Moore & Bruce, LLP. No per-
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tained herein without seeking appropriate legal or other professional
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This Guide is not intended as a comprehensive treatment of the U.S.
withholding tax rules. It is, instead, a summary of those aspects of
these rules that are most relevant for persons making payments that
may be subject to withholding, fiduciaries that act for recipients of
such payments, custodians of assets that perform back and/or mid-
dle office operations, and, with special regard to trusts, estates and
similar entities, settlors, beneficiaries, trustees, and trust officers.

This Guide was first published in June 2000 and revised periodi-
cally thereafter. The date of this edition is September 1, 2002.
Information herein is subject to change.

Names of individuals or entities contained herein are wholly ficti-
tious and do not refer to any actual person.
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posted at http://www.mooreandbruce.com.




1.1
1.2

1.3

1.4

CONTENTS

GENERAL . . . . ... e
Background .. ....... .. ...
Rules And Forms. . . . ... ... it

1.2.1
1.2.2
1.2.3
1.24
1.25

1.2.6

T.D. 8734 (October 6, 1997) (“1997 Regulations”). . . . . .
T.D. 8881 (May 15, 2000) (“2000 Regulations”). . . ... ..
Old Rules Effective Prior To January 1, 2001 . ........
New Rules Effective Beginning January 1, 2001 . ... ...
IRS NOTICE 2001-4, 2001-2 IRB 1

(December 8, 2000). . . .......... .
IRS NOTICE 2002-41, 2002-24 IRB 1 (22 May 2002) . . ..

About This Guide . ... ...... ... . . ... . . . i

1.3.1
1.3.2

What This Guide Does . .. .....................
What This Guide DoesntDo .. ..................

A Few Words About QIs and NQIs . .. ..................

SUMMARY OF THE NEW REGULATIONS . . . .............
Withholding Tax Regulations .. .......................

2.1.1

§1.1441-1. Requirement For The Deduction And
Withholding Of Tax On Payments To
Foreign Persons . .. ........ ... .. ... .. .. .....
2111 GeneralRule ........................
21.1.2 Payee........ ... ... .. ... i
2.1.1.3 Foreign Intermediary. . . ................
2.1.1.4 Nonqualified Intermediary; Withholding
Certificate. . . . .......... ... ... .. .....
2.1.1.5 Nonqualified Intermediary; Requirement
To Provide Information . . . ..............
2.1.1.6 Nonqualified Intermediary; Requirement
Regarding Other Certificates. . . ...........
2.1.1.7 Payments Made To NQIs Or Flow-Through
Entities; Flawed Documentation . . .. .......
2.1.1.8 Nonqualified Intermediary; Withholding
RatePools .. ......... ... .. ... ... ....
2.1.1.9  Nonqualified Intermediary; Exposure
To Liability . . ......... .. ... . ... ...
2.1.1.10 Presumptions in Absence of Documentation. . . .
2.1.1.11 Requirement for Taxpayer Identification
Number........ ... ... ... ... .....

N ==

11
11
12
12

19
20

20
20
21
21
22
23
24
24
26

26
27

28



vi « New U.S. Withholding Tax Rules

2.2

2.3

24

3.2

2.1.2

2.1.9

2.1.1.12 Domestic Backup Withholding Not To Apply;
Exception For Short-Term OID And Deposit
Interest . . .......... .. ... .. ..

2.1.1.13 Foreign Withholding Generally To Apply. . . ..

2.1.1.14 Definitions . . ... ... ... ...

§1.1441-2. Amounts Subject To Withholding. . .. ... ...
2.1.2.1 Portfolio Interest. . . . ..................
2.1.2.2 Bank Deposit Interest . . .. ..............

2.1.2.3  Short-Term Original Issue Discount. . . ... ...
§1.1441-3. Determination Of Amounts To Be Withheld. . . .
§1.1441-4. Exemptions From Withholding For Certain
Effectively Connected Income And Other Amounts . . . .
§1.1441-5. Withholding On Payments To Partnerships,
Trusts And Estates. . . ............. ... ........
2.1.5.1 Foreign Complex Trusts And Foreign Estates . . .
2.1.5.2 Foreign “Simple” Trusts And Foreign

Grantor Trusts. . . . ....................
§1.1441-6. Claim Of Reduced Withholding Under
AnIncome Tax Treaty. .. .......... ... ... .....
§1.1441-7. General Provisions Relating To Withholding
ABents. . . ... L e
§1.1441-8. Exemption From Withholding For Payments
To Foreign Governments, Etc. .. .................
§1.1441-9. Exemption From Withholding On Exempt
Income Of A Foreign Tax-Exempt Organization,
Including Foreign Private Foundations . .. ... ... ...

Tax Deposit And Reporting Requirements . . ..............

2.2.1
2.2.2

§1.1461 Payment And Returns Of Tax Withheld . . .. . ..
Penalties . . ..... ... .. .. ... .. .. . . i

Requirements Governing Collection, Refunds And Credits Of
Withheld Amounts. . . .......... ... ... ... .. ... .. ...
Regulations Relating To The Statutory Exemption Under
Sections 871(h) And 881(c) For Portfolio Interest . . .. .......

2.4.1
2.4.2

Bearer Obligations . . .........................
Registered Obligations. . . . .....................

HOW THE NEW RULESWORK. . . . ....................

ASSUMPLIONS . . .. .o o e e
311 General ........ ... . ...
3.1.2 IHustration ... ...... ... ... . . . . i
Assumptions Regarding Different Types Of Foreign Trusts. . . . .
3.2.1 Foreign Complex Trusts With Foreign Settlor(s) . . .. ...
3.2.2 Foreign Complex Trusts With U.S. Settlor(s). . ... ... ..
3.2.3 Foreign “Simple” Trusts With Foreign Beneficiaries

And Foreign Grantor Trusts With Foreign Settlor(s);
No U.S. Non-Exempt Person As A Beneficial Owner. . . .
3.2.3.1 Beneficiary/Grantor Wants To Claim

Reduced Rates Under A Tax Treaty. ........

29
29
29
32
32
32
35
36

36

36
37

38
42
43

43

44

44
47

47

50
51
51

53
53
53
54
55
55
55

56

57



Contents «

3.2.3.2  Beneficiary/Grantor Does Not Want To
Claim Reduced Rates Under A Tax Treaty . . . .
3.2.4 Foreign “Simple” Trusts With U.S. Nonexempt
Beneficiaries And Foreign Grantor Trusts With U.S.
Nonexempt Settlor(s); There Is A U.S.
Non-Exempt Person As A Beneficial Owner . . .. ... ..

3.3 How To Comply With The U.S. Withholding Tax Regulations
InSelected Cases. . .................v vt
3.3.1 Foreign Complex Trusts With Foreign Settlor(s) . . . .. ..
3.3.2 Foreign Complex Trusts With U.S. Settlor(s). . ... ... ..
3.3.3 Foreign “Simple” Trusts With Foreign Beneficiaries
And Foreign Grantor Trusts With Foreign Settlor(s);
No U.S. Non-Exempt Person As A Beneficial Owner. . . .
3.3.3.1 Beneficiary/Grantor Wants To Claim Reduced
Rates Under A Tax Treaty ...............
3.3.3.2 Beneficiary/Grantor Does Not Want To Claim
Reduced Rates Under A Tax Treaty.........
3.3.4 Foreign “Simple” Trusts With U.S. Nonexempt
Beneficiaries And Foreign Grantor Trusts With U.S.
Nonexempt Settlor(S); There Is A U.S.
Nonexempt Person As A Beneficial Owner . ... ... ...
34 Penalties. ... ... .. ..
4 RECOMMENDATIONS. . . . ... ... ... ... ... .. .. ...
4.1 Obtain All Relevant Information . . .....................
4.2 Categorize TIUSIS. . . . .ottt e
4.3 Be Careful When Treaty Benefits Are Claimed .............
4.4 Watch Out For Portfolio Interest . . .. ...................
4.5 Interpose Foreign Holding Companies Where The Beneficiary
Of A Simple Trust Or The Grantor Of A Grantor Trust Is Not
Providing A Form W-8BEN. . . ........................
4.6  Avoid Using Family Names When Naming Trusts . ..........
4.7 Appoint An In-House Expert. . . . ......................
4.8 Get Advice Whenever Necessary. . . .. ............noou...
5 FREQUENTLY ASKED QUESTIONS . . . ... ...............
GLOSSARY . . ...
WORKPAPERS . . . . . .. .

IRS Publication 515 (Withholding of Tax on Nonresident

Aliens and Foreign Entities) . . .. ...................... No.

Instructions for the Requester of Forms W-8BEN, W-8ECI,

W-8EXP, and W-8IMY. . . .. ... .. i No.

Form W-8 BEN (Certificate of Foreign Status of Beneficial

Owner for U.S. Tax Withholding) . ... ............... ... No.
Instructions for Form W-8BEN . ... .................... No.

vii

57

58

58
59
60

61

61

62

65
66

67
67
67
68
68

68
68
69
69

71

79



viii « New U.S. Withholding Tax Rules

Form W-8EXP (Certificate of Foreign government or

Other Foreign Organization for United States Withholding) . . . .
Instructions for Form W-8EXP. . .. .....................
Form W-8 IMY (Certificate of Foreign Intermediary, Foreign
Flow-Through Entity, or Certain U.S. Branches for United

States Withholding) . . .. ........ ... ... ... ... ... . ...
Instructions for Form W-8 IMY . . .. ....................
Form W-9 (Request for Taxpayer Identification Number and
Certification) . . . . ... ... ...
Instructions for the Requester of Form W-9 .. .............
Form 1042-S (Foreign Person’s U.S. source Income Subject

to Withholding). . . ... ... ... ... ... ... . .
Instructions for Form 1042-S. . ... .....................
Form 1042 (Annual Withholding Tax Return for U.S. Source
Income of Foreign Persons) . ... ....... ...
Form 8233 (Exemption For Withholding on Compensation

for Independent (and Certain Dependent) Personal Services

of a Nonresident Alien IndividuaD). . .. ..................
Instructions for Form 8233 . .. .. .......... ... ... . .....
List of US. Tax Treaties . . . . . ... ..o vt ...
List of Approved KYC Rules and Rules Awaiting Approval. . . . .
Sample Attachments to QI Agreement for Switzerland,
Bermuda, Barbados, Cayman Islands, Ireland, Isle of Man,

and JErsey. . . .. e
TD F 90-22.1 (Report of Foreign Bank and Financial

ACCOUNES) . . . oot e e e e et e e e
Suspicious Activity Report . . ........ ... . ... . ... ...

.13

. 14
.15
. 16
.17

.18

. 19
. 20



	Title Page
	Copyright Page
	ABOUT THE AUTHOR
	Table of Contents



